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CHAPTER I 

INTRODUCTION 

STATEMENT OF THE PROBLEM 

It is commonly thought that school boards are the local agencies 

that administer the public schools. It is true that they are primarily 

responsible for implementing'most phases of public policy in relation 

to schools, but in fact they share responsibility for other aspects of the 

total school program. The powers to administer some aspects of the 

school enterprise are distributed between various agencies of the 

government. The present problem is to investigate the responsibility 

exercised by (1) school boards and (2) city governments (chiefly city 

councils). 

ORIGIN OF THE PROBLEM 

The difficulties inherent in the administration of a single enter

prise, public schools, by a number of different governmental agencies 

are quite apparent. If schools are to be administered effectively, then 

there needs to be an analysis and a resulting understanding of the 

appropriate parts played both by school boards on one hand, and by the 

agencies of the cities on the other hand in the administration of schools. 



Such an understanding.will presumably increase the efficiency of both 

the school board and city government through the reduction of conflicts 

and duplications. 

This question has previously received the attention of writers 

about public and educational administration, especially in the field of 

finance. These people have been concerned with what they refer to as 

"independence" and "dependence"^ of school governing bodies in relation 

to municipal agencies. 

Political scientists speak of the inefficiency existent as a result 

of the duplication of activities and services rendered by boards of 

education and city governments and point to what they regard as 

immeasurable good to be gained by the subjugation of the former to the 

latter. It is the contention of these individuals that the autonomy held 

by boards of education was the result of an idea of decentralization born 

in the period prior to and immediately following the Civil War and 

dogmatically maintained to this day even though reform has caused 

numerous other units of government, such as fire and police, to 

1 
These terms refer to the degree of autonomy of boards of 

education in the area of finance, A more detailed description will be 
found on page 27. 
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surrender their autonomy to a more efficient single unified city govern-

2 ment. The advantages to be gained by the elimination of the autonomous 

school boards are many,aay the political scientists: 

(1) A better ordering of local finances and taxing systems through 
consolidated budgets. 

(2) A simplification of municipal government through an elimina
tion of electoral processes and the centralization of administrative 
responsibility. 

(3) The directing of attention of both educators and electors alike 
to the improvement of municipal government as a whole and not 
simply a part of it. ̂  

The political scientists' point of view is stated in the words of 

Anderson and Weidner: 

In conclusion, then, independent school districts were created 
generally in an era of Jacksonian democracy, were perpetuated in 
an era of corruption in city government, and to the extent that they 
remain, they represent in large part a clash of the professionalism 
of educators with the non professional or lately found professionalism 
of city administrators.^ 

Educators, on the other hand, speak of the corruption evident in 

numerous city governments and warn of possible contagiousness should 

2 William Anderson and Edward "Weidner, American City Govern
ment (New York: Henry Holt & Company, 1950), p; 181. 

3 Jerome G. Kerwins and William E. Givens, "'Shall School Systems 
be Independent of Other Governmental Agencies," School Life, 25:48, 
November, 1939. 

^Anderson and Weidner, op. cit. , p* 186. 
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public education be subjected to the complete control of such units of 

government. The paramount purpose of public education is the guidance 

of youth and it is the contention of educators that entwining the two units 

of government could only hinder this purpose. ® 

The case for the educators has been stated by Willard Givens: 

Some who advocate subordination of education to general govern
ment declare that they desire to leave the conduct of education to 
the teaching profession. All they ask is that there be one public 
budget. Control of the budget, however, is an essential function 
of the local school board. A budget is a statement of educational 
policy in financial terms. Those who control the budget have the 
last word regarding educational policy. ̂  

CONCEPT OF THE PROBLEM 

In attempting to analyze the scope of power of the two groups, 

school boards and city governments, one must first turn to the funda

mental source of their power. The courts leave no doubt that both 

agencies are creatures of the state and therefore the final decision as to 

individual supremacy must be found in the statutes and constitutional 

provisions of the individual states. 

^Arvid J. Burke, Public Schools in the United States (New York: 
Harpers & Brother, 1951), pp. 95; W. G. Fordyce, "The Independent 
School Board," School and Society, 75:214, April 5, 1952; and Frederick 
E. McLaughlin, "Local Government and School Control," School and 
Society, 75:211, April 7, 1952. 

^Kerwin and Givens, op. cit. , p. 48. 



Both a city and a school district are creatures of the state, and 
powers, duties and obligations of the city must be found within limits 
of relevant constitutional provisions and the city's charter, and 
powers, duties, and obligations of school districts must be found 
within the limits of statutory provisions governing such districts. 

Public education is a primary concern of the various states and 

each legislature has a constitutional mandate to provide an efficient 

system of common schools. "With this mandate has gone the discretion

ary power to determine the best procedure to provide an efficient 

educational system. 

An examination of cases representing various sections of the 

country leaves little doubt that the courts, in general, have determined 

that it was the intention of the legislatures to separate the control of 

local governmental affairs from that of public education. Time and 

again, theae courts have stated that the board of education is not a 

department of the city government and that public policy has determined 

public education should be beyond the control of municipalities and 

O 
politics. ° 

^Oakland v. Oakland School District, 138 CaJL. 350, 291 P. 2d 1001 
(1956). 

8Divisich v. Marshall, 281 N.Y. 170, 22 N. E. 2d 327 (1939); 
Gunnison v. Board of Education, 176 N. Y. 11, 68 N. E. 106 (1903); 
and Van Fleet v. Oltman, 244 Mich. 241, 221 N. W. 299 (1928). 
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Legislatures have established locally elected boards of education, 

school committees, or committees of education to aid in carrying out the 

9 
constitutional mandate concerning public education. However, as clearly 

shown in the Connecticut case of Huntington v. Huntington Town 

Committee,though allowing these local elections, the state has not 

surrendered any of its ultimate power over the control of public educa

tion: 

Connecticut has for centuries recognized it as her right and duty 
to provide for the proper education of the youth. The town school 
committee exist as part of her agencies for regulating the due 
performance of this obligation. If elected by the towns, it is simply 
because the state has thought this mode of choice expedient. She 
might have selected them herself. Her concession of the right of 
election to the town does not recognize or imply that it has a right 
of control over the committee when elected. 

The members of these boards and committees acting as public 

officers of the state and not as agents of the municipalities are empow

ered with duties as prescribed by statute. It is the concensus of the 

courts that these agencies charged by the state with the promulgation of 

public education have whatever powers are delegated to them by the 

^Boney v. County Board of Education, 203 Ga. 152, 45 S. E. 2d 
442 (1947). 

Instate ex rel Town of Huntington v. Town School Committee, 82 
Conn. 568, 74 A. 882 (1909). 

^*Marie Molinari and Mary Molinari v. City of Boston, 333 Mass. 
394, 130 N. E. 2d 925 (1955); Morse v. Ashley et al, 193 Mass. 294, 79 
N.E. 481 (1906). 
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legislature and, in the vast majority of decisions, whatever other implied 

12 
powers might be necessary to carry these duties to fruition. A 

number of courts, however, have limited interpretation more strictly 

to granted powers and look doubtfully upon the theory of implication. 

The Iowa Supreme Court has declared that doubtful claims of power 

13 
would be resolved against boards of education. The supreme court 

of Michigan has ruled that school districts and their officers have only 

14 
such powers as the statutes clearly grant them. The Nebraska 

Supreme Court decreed, "School boards are creatures of statutes, and 

their powers are limited to those powers granted by legislatures, and 

15 
acts beyond such limitations are void. " 

Allen v. Board of Education of Weber County School District, 
120 Utah 556, 236 P. 2d 756 (.1951); American Exchange Trust Co. v. 
Truman Special School District et. al. , 183 Ark. 1041, 40 S. W. 2d 770 
(1931); Bear v. Board of Education of North Summit School Dist. et. al. , 
81 Utah 51, 16 P. 2d 900 (1932); Dooley et. al. v. Board of Education 
of Cabin Creek District et. al., 80 W. Va. 648, 93 S. E. 766 (1917); 
Marion & McPherson Railway Co. v. Alexander, 63 Kan. 72, 64 P. 
978 (1901). 

^Andrew v. Stuart Saving Bank, 204 Iowa 570, 215 N. W. 807 
(1927). 

^Jacox v. Amerman, 293 Mich. 126, 291 N.W. 247 (1940). 

*^Fulk v. School District, 155 Neb. 630, 53 N.W. 2d, 56 (1952). 



The principle of state supremacy in the area of public education is 

well established. Equally well established is the authority of the state 

to delegate responsibility for the regulation of various aspects of public 

education on the local level to boards of education and agencies of the 

city government. The present study will examine the numerous aspects 

of public schools and report on the relationships of boards of education 

and city governments resulting from the delegation of responsibilities 

by the state. 

RESEARCH PROCEDURES 

In order to make an analysis of this kind it was necessary to refer 

to various kinds of data: state constitutions, state statutes, state and 

federal court decisions, and attorney generals' opinions. Documentary 

analysis and related methods of legal research were employed in 

conducting this study. 

The need existed to examine the problem in terms of aspects 

for which the responsibility has been delegated by the states to both 

boards of education and city governments. The states have tended to 

create such a division in the large general areas of finance and facilities. 

The following were, therefore, selected from among the aspects of 

these general areas: 



a. Audits 
b. Budgets 
c. Indebtedness 
d. Taxes 
e.- Building codes 
f. Eminent domain 
g. Fire and safety 
h. Health and sanitation 
i. Planning and zoning 
j. Sites 

State statutes and school codes were examined and references to 

the selected aspects of responsibility noted. Pertinent court easels 

were located through an examination of the American Digest System. 

Once located, the Reporters were utilized to gain the pertinent data 

concerning the cases. Shepard's Citations were then employed to 

verify the judicial history of various cases. Reference was made to 

applicable attorney generals' opinions when they were available. 

PRESENTATION OF THE DATA 

The study is presented in the following manner: 

Chapter II The Related Literature 

Chapter III Management of Current Financial Affairs 

Chapter IV School District Indebtedness 

Chapter V The Creation and Control of School Facilities 

Chapter VI Regulation of Public Health and Safety 

Chapter VII Summary and Conclusions 



The second chapter represents the already existent related 

research and informed comment which applies to the problem. The 

main body of the study is incorporated in chapters three through six. 

In the final chapter the findings are summarized and resulting conclu

sions are drawn. 



CHAPTER II 

THE RELATED LITERATURE 

This is not the first study of intergovernmental relations as far 

as they relate to schools, but the present study covers a somewhat 

different scope than that of previous investigations and concentrates 

its attention on the legal provisions governing the administration of 

public education. In addition there are a number of other investigations 

and numerous secondary works that touch on various aspects of the 

present study. 

The literature might well be reviewed in two categories: a group 

of primary research centered in the various aspects of the problem of 

school board-city government relations and a group of secondary resource 

materials. The first group consists of three reports that are similar 

to the present study to the extent that they deal with the interaction of 

school boards and city governments. There are also a number of 

studies that deal with various aspects of public school finance. The 

secondary resource group contains numerous books and periodicals which 

serve to indicate the current thoughts on various aspects of the present 

study. 
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BASIC LITERATURE 

1 2 
George W. Frasier, Nelson B. Henry and Jerome G. Kerwin, 

and Edward Claude Bolmeier^ have reported previous investigations of 

the area under present analysis. Clayton D. Hutchins and Elmer C. 

4 C (y 
Deering, Edgar L. Morphet, Albert R. Munse and Eugene P. McLoons, 

Hendrik C. de Bruin,^ and George S. Rueter, Jr. ® have prepared 

studies on various aspects of public school finance. " 

^-George W. Frasier, The Control of City School Finances 
(Milwaukee: Bruce Publishing Company, 1922). 

^Nelson B. Henry and Jerome G. Kerwin, Schools and City Govern
ment (Chicago: University of Chicago Press, 1938). 

^Edward Claude Bolmeier, "tiegal Basis of City and School Rela
tionship" (^dissertation for Ph.D. , "The University of Chicago, Chicago, 
1936). 

^Clayton D. Hutchins and Elmer C. Deering, Financing Public 
School Facilities, United States Department of Health, Education, and 
Welfare, Circular Misc. No. 32 (Washington: Government Printing 
Office, 1959). 

^Edgar L. Morphet, Public School Finance Programs of the Forty-
Eight States, United States Department of Health, Education, and Welfare, 
Circular 274 (Washington: Government Printing Office, 1953). 

^Albert R. Munse and Eugene P. McLoons, Public School Financ
ing Programs of the United States 1957-58, United States Department of 
Health, Education, and Welfare, Circular OE-2202 (Washington: 
Government Printing Office, I960). 

^Hendrik C. de Bruin, "State Regulation of Local School District 
Financial Administration" (dissertation for Ph.D., The University of 
Arizona, Tucson, 1962). 

^George S. Reuter, Jr. , Fiscal Independence Versus Fiscal Depen-
dence of School Boards, American Federation of Teachers, AFL-CIO 
(Chicago", l^bO). 
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The Control of City School Finances. In 1922 George Frasier, 

then associate professor of education at Teacher College, Columbia, 

published his material on the control of city school finances. Frasier 

declared as his purpose, "To present the different methods (of raising 

and disbursing money for public schools) used in American cities and 

9 
examine and evaluate each in the light of educational efficiency. " 

The data concerning financial control was gathered from city 

charters, state statutes, and a questionnaire circulated among 169 

cities of 8000 or more inhabitants. Frasier1 s study contains a report 

on the problem and legal basis of fiscal control, the method employed in 

dealing with the problem of fiscal control in the past, the present status 

of the problem (1922), and a statement on the different types of fiscal 

control. 

Among Frasier1 s conclusions is the statement that the more fiscal 

independence a school district enjoys the less politics would exist in 

school affairs. ̂  He also stressed the idea that fiscal independence 

results in a continuity of educational policy and adequate financial safe

guards for the community: 

If the school authorities are certain that they will have the neces
sary funds, these plans can be made and executed year after year. 

o 
Frasier, _op. cit. , p.. 1. 

^Ibid., p. . 86. 
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In the same manner it is possible to map out a continous policy for 
any part of the organization. If the school board is fiscally dependent 
it may carry out its program for one or more years, and then find 
its funds shut off by the city government. 

In fact the school board is (in most independent cases) elected by 

and held responsible to the voters. Hence, if a school board 
becomes too extravagant it will be as easy to replace it as to replace 
the city government. On the other hand, if the school board does 
not spend enough money on the schools or if it has violated its trust, 
it is a much easier matter to deal directly with the school board than 
to secure reforms through a city government. ̂  

Schools and City Government. The difference of opinions existing 

between educators and political scientists, then and now, as to the value 

of independent boards of education led to the study of Nelson B. Henry, 

department of education, and Jerome G. Kerwin, department of political 

science, of the University of Chicago. The 191 cities of 50,000 or 

more persons reported by the federal census of 1930 were utilized in 

this study. State constitutions, school codes, session laws, city 

charters, and court rulings were analyzed, the findings tabulated, and 

these tabulations sent for verification to one public official in each city 

(superintendents of schools, city clerks, or city attorneys). Verifica

tions for thirty-three cities were gained by personal visits on the part 

of the authors. 

l^Frasier, op. cit. , p. . 85. 

^Ibid. , p„ 86. 
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The study contains a comprehensive report on the municipal control 

of school budgets as they existed in 1933. It further pointed out the areas 

of cooperation that exist between school boards and municipal govern

ments and indicated that fear of politics was probably one of the greatest 

obstacles to the possibility of increased cooperation. In addition the 

authors stressed the mutual advantages to be gained through increased 

cooperation among school boards and city governments. They indicated 

that although distrust and tradition were barriers, no legitimate reasons 

existed that should deter increased cooperation between the two 

13 
parties. 

Kerwin and Henry concluded that their study was but a beginning 

at research in the area of school board-city government cooperation. 

They pointed out the need for extended investigation to determine which 

measures might be utilized to promote progress in the realm of coopera-

14 
tive school board-city governmental endeavors. 

Legal Basis of City and School Relationship. As an assistant with 

the Henry-Kerwin study Edward C. Bolmeier, graduate student at the 

University of Chicago at the time, was assigned the task of studying in 

detail laws governing the relations of school and city officials. 

l^Henry and Kerwin, op. cit. p* 93. 

14Ibid. , p. . 97. 
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Bolmeier's basic purpose as he viewed it was, "To find and describe 

the legal provisions which established existing practice and to determine, 

in the light of judicial interpretation the allocation of power with respect 

15 to the important school functions. " 

Bolmeier's study employed the same research procedure as Henry 

and Kerwin and resulted in a comprehensive report on such areas as 

the budget, financial relationships, control of property, employment of 

legal advisors, and school health and recreation programs. Based upon 

the findings of his study, Bolmeier was able to offer the following 

conclusions: 

Unless the laws of the state clearly indicate that the city school 
system is a department of the city, the courts will not declare it 
such. 16 

The courts generally hold that unless the state constitution or 
statutes specifically grant municipalities the right to enact laws 
relating to education, no such prerogatives may be assumed. ̂  

Public School Finance Programs of the Forty-Eight States. This 

report was a joint effort of the United States Office of Education and the 

College of Education of the University of California at Berkeley. It 

followed the study of school finances prepared by the Council of State 

Governments in 1949. 

Bolmeier, op. cit. p. 1. 

l6Ibid. , p^. 218. 

17Ibid. , p„. 229. 
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Information was secured from questionnaires circulated among 

the forty-eight states. This information was based upon state statutes 

and state boards of education regulations pertaining to debt limits, 

apportionment of state school funds, and other school finance provisions. 

Tables were prepared and returned to state officials for verification. 

As a result of the technique employed, Morphet wrote, "It is believed, 

therefore, that this report presents a comprehensive and reliable 

description of the public school finance provisions in each of the states 

18 during the 1949-50 school year." Chapter III, "Local School Finance 

Provisions," which touch on budgetary procedures, audits, and school 

bond issues was particularly useful for the present study. 

Although Morphet1 s study did not indicate any conclusions that 

could be deduced in this area, the tables which it contained offered an 

opportunity for a comparison of results with those obtained through an 

examination of statutory law in the present study. 

Public School Financing Programs of the United States 1957-58. 

This is a continuation of a series of studies on public school finance 

programs initiated by the Council of State Governments in 1949. It is 

the fourth in the series. The report describes the public finance programs 

1 ft Morphet, op. cit. , pfl. vii. 
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operating in the United States and outlying parts of the United States 

during the 1957-58 school year. The authors utilize the same procedure 

as did Morphet's Public School Finance Program of the Forty-Eight 

States. The report is based upon responses received from the state 

departments of education. This information on many details of the 

finance program was organized into national tables. The Munse and 

McLoons study is an additional resource for the study of the problems 

of interaction of school boards and city governments, and has the 

additional advantage of being of a later date. 

Financing Public School Facilities. In 1951, the United States 

Office of Education published an initial work, State Provisions for 

Financing Public School Capital Outlay Programs. This study was 

based on state programs for assisting local school facilities in 

nineteen states. Although this study is basically centered in state 

level programs, it does present detailed information regarding local 

provisions for financing school buildings for the then existent forty-

eight states. The study is based upon information secured from the 

individual state departments of education and therefore is of value to 

the present study as a means of verifying data secured for this 

investigation. 
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State Regulation of Local School District Financial Administration. 

Dr. de Bruin utilized the documentary analysis procedure in the examina

tion of state statutes, rules and regulations of state agencies, and court 

decisions. His study embraces such areas as accounting forms and 

procedures, construction of school buildings, school indebtedness, and 

school district auxiliary agencies. 

Because the state is superior in matters touching education, the 

de Bruin dissertation is of great assistance to the present study. The 

chapter dealing with school building construction is of particular impor

tance for it points up the extent to which local school districts must 

conform to state and local building regulations and inspections. In 

this area de Bruin concluded: 

In the absence of expressed authority granted to municipal 
governments, the courts are divided with respect to the issue of 
whether local school districts need to comply with municipal 
building codes while constructing school buildings. The courts 
have interpreted statutes to indicate that school districts must 
comply with these codes, but in other states the fact that the local 
district must comply with state regulations has been held to 
preempt the power to control construction and districts have been 
required to comply only with state regulations, ̂  

Fiscal Independence Versus Fiscal Dependence of School Boards. 

George S. Renter, Jr. , Research Director of the American Federation 

*9de Bruin, op. cit., p0 . 107», 
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of Teachers, utilized eighty-six major school districts in his study. 

Reuter employed definitions of fiscal dependence and independence 

secured from the I960 edition of the Encyclopedia of Educational 

Research and attempted to classify school districts on the basis of how 

they fit into these defined patterns. The study contains tables on such 

areas as fiscal dependence and independence, setting the tax rates, 

voting on tax rates, and the issuance of bonds. These tables have 

served as a base of comparison with the data secured from an examina

tion of statutory law in the present study. Reuter closed his report with 

a number of conclusions: 

1. School districts should be fiscally independent. 

2. School districts should operate under general laws. 

3. School districts should cooperate with the city and/or county 
government in using their facilities for school elections. 

4. School boards should have the authority to levy the school tax 
and this action should not be subject to review by other officials. 

5. School boards should have the authority to issue bonds.. . . 

6. School levies and bond issues should require only a majority 
vote. 20 

A number of additional primary research investigations were 

located. These were limited to the study of a single geographic area 

and therefore had a limited application to the present study. 

^Reuter, op. cit. , p.. 30. 
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In the area of school finance there exists the studies of Wayne M. 

Holmes, ̂  James J. Naughton, ̂  and Ernest Miller. ̂  Holmes' 

dissertation consists of a study of the financial situation in Massachu

setts based on the examination of state statutes and court decisions. 

Naughton1 s conclusions concerning fiscal dependence and independence 

resulted from the circulation of a questionnaire among the superinten

dents of sixty-six school districts with populations between 40,000 and 

50, 000. Viewing the United States as a whole Miller attacked the 

problem of finances from the point of view of the political scientist 

rather than the educator and as such reported municipal finances on a 

broader bases than just the needs of education. 

In an attempt to determine the quality inherent in harmonious 

24 dealings between school boards and city governments, Russell Owen 

21 Wayne Meredith Holmes, "A Study of the Legal Aspects of Fiscal 
Independence of School Committees in Massachusetts" (dissertation for 
Ph.D., The University of Connecticutt, Storrs, I960). 

22 James Joseph Naughton, "A Comparison of Selected Fiscally 
Dependent and Fiscally Independent School Districts" (dissertation for 
Ph.D., The University of Connecticutt, Storrs, 1959). 

^Ernest Miller, "Financing Public Education in the United States: 
the Problem of Fiscal Support and Intergovernmental Relations" 
(dissertation for Ph. D., Princeton University, Princeton, 1959). 

^Russell M. Owen, "School and Municipal Relationship in 
Wisconsin Cities" (dissertation for Ph. D. , The University of Wisconsin, 
Madison, 1956). 
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employed the interview technique in comparing five Wisconsin cities with 

a history of harmonious interaction between the two parties and five 

25 such cities with histories of discord. Charles R. Stichter has pre

pared a dissertation dealing with California school district participation 

in community recreation programs. In the field of school construction 

Arthur Rezny utilized court decisions and attorney generals' opinions 

in comparing the history of Illinois and Michigan school plant construc

tion during the period, 1925-50. 

SECONDARY RESOURCE LITERATURE 

An adequate understanding of the problem of school board-city 

government interaction is heightened by the summaries typical of 

secondary resource literature. 

25Charles Robert Stichter, "School District Participation in 
Community Recreation Programs in California" (dissertation for 
Ed. D. , The University of Southern California, Los Angeles, 1961). 

^Arthur Adolph Rezny, "A Study of Similarities and Differences 
in Court Decisions and Attorney Generals' Opinions Relating to 
School Plant Construction in Illinois and Michigan, 1925-1950" 
(,dissertation for Ph.D. , University of Michigan, Ann Arbor, 1958). 



23 

The studies of Antieau, ̂  Mc Quill en, Rhyne,^ and Yokley^® 

served as excellent summaries of pertinent legal decisions in the sphere 

of school board-city government interaction. The authors described 

prevailing opinions in the various aspects of municipal law and documented 

these opinions with numerous legal decisions. 

31 
Books such as The Law of Local Public School Administration, 

32 33 
Public School Finance, Handbook of School Law, Financing Public 

34 35 
Schools in the United States, and The Law and Public Education 

? 7 Chester James Antieau, Municipal Corporation Law (San 
Francisco: Matthew Bender Company, 1962). 

oo 
Eugene McQuillin, The Law of Municipal Corporations (Chicago: 

Callagham & Company, 1950). 

Charles S. Rhyne, Municipal Law (Washington: National 
Institute of Municipal Law Offices, 1957). 

3®E. C. Yokley, Municipal Corporations (Charlottesville: 
Michie Company Law Publishers, 1957). 

^Madaline Kinter Remmlein, The Law of Local Public School 
Administration (New York: McGraw-Hill Book Company, Inc. , 1953). 

•^Paul R. Mort and Others, Public School Finance (New York: 
McGraw-Hill Book Company, Inc. , I960). 

3^Lee o. Barber, Handbook of School Law (New London: Arthur 
C. Croft Publications, 1954). 

^Arvid J. Burke, Financing Public Schools in the United States 
(New York: Harpers and Brothers, 1951). 

35Robert R. Hamilton and Paul R. Mort, The Law and Public 
Education (Brooklyn: Foundation Press, Inc. , 1959). 
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present the educators' ideas as they viewed the problem. American City 

36 Government and Introduction to Municipal Government and Administra-

tion^? offered the reasoning of the political scientists. 

Periodicals such as School Life, School and Society, and The 

American School Board Journal make available the most recent thoughts 

on the various aspects of the present study. School and Society contained 

38 an article of W. G. Fordyce on the need for independent school boards, 

39 Frederich McLaughlin on the need for fiscal independence, and Ernest 

Engelbert on the need for greater cooperation between school boards and 

city governments.^ The arguments of Willard Givens and Jerome 

Kerwin for and against the fiscally independent school board appeared in 

School Life. The American School Board Journal carried the thoughts 

o L 
William Anderson and Edward W. Weidner, American City 

Government (New York: Henry Holt and Company, 1950). 

•^Arthur W. Bromage, Introduction to Municipal Government and 
Administration (New York: Appleton-Century-Crofts, Inc., 1957). 

38"W. G. Fordyce, "The Independent School Board, " School and 
Society, 75:214, April 5, 1952. 

39 Frederick E. McLaughlin, "Local Government and School 
Control, " School and Society, 75:211, April 5, 1952. 

^Ernest A. Engelbert, "Educational Administration and Responsible 
Government, " School and Society, 75:53, January, 1952. 

^^Willard E. Givens and Jerome G. Kerwin, "Shall School Systems 
Be Independent of Other Government Agencies," School Life, 25:48, 
November, 1939. 
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42 
of George T. Contalonis concerning the benefits of fiscal independence 

and reported the latest findings of E. C. Bolmeier on the varying degrees 

of fiscal independence.^ 

^George T. Contalonis, "A Member Looks at Some Powers and 
Duties of School Boards," American School Board Journal, 129:27, 
October, 1954. 

^Edward C. Bolmeier, "Legal, Illegal, and Extra-Legal Degrees 
of Fiscal Independence,11 American School Board Journal, 119:22, 
August, 1949. 



CHAPTER HI 

MANAGEMENT OF CURRENT FINANCIAL AFFAIRS 

The purpose of this chapter is the examination of financial affairs 

as they exist in the states included in the present study. The procedures 

for proposing and adopting school budgets; levying, collecting, and 

handling school tax funds; and auditing school accounts will be examined. 

Budgetary procedures have an importance in the development of the 

educational program. Givens has written of this importance indicating 

that the agency which controls the budget has the last word regarding 

educational policy and, therefore, controls public education. * The 

importance and complexity of area has also been emphasized by 

Bolmeier: 

Boards of education generally are charged with the responsibility 
of managing their school systems and regulating the expenditures, 
thereof. City officials, on the other hand, are usually empowered and 
required to levy and collect taxes upon which school systems are 
partially dependent for their support. It is obvious, then, that two 
separate agencies perform different functions in a common enter
prise, an arrangement which requires a considerable amount of 
cooperation for the optimum results. It is the function of the board 

^Jerome G. Kerwins and Willard E. Givens, "Shall School Systems 
Be Independent of Other Governmental Agencies," School Life, 25:48, 
November, 1939. 
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of education to prepare a budget estimate, and it is frequently the 
function of city authorities to approve or disapprove the estimates 
as presented. 

Writers in the area of school finance speak of the problems in 

terms of fiscal dependence and fiscal independence with educators advocat

ing independence and political scientists dependence. Reuter has 

distinguished between fiscal dependence and independence as follows: 

If the school district lacks complete authority over its financial 
affairs and cannot levy local property taxes nor determine finally 
the amount or items to be included in the budget, nor expend money 
for various educational purposes without prior approval from some 
local government agency, it is fiscally dependent. 

If school officials have complete and final authority to levy local 
property taxes, determine budgets, and expend funds for education, 
the school district is fiscally independent of other local government 

3 agencies. 

Bolmeier brought the issue into clearer focus in his article, 

A 
"Legal, Illegal, and Extra-Legal Degrees of Fiscal Dependence. " 

Bolmeier pointed out that not all fiscal dependence resulted from the 

actions of legislators, but rather that some dependence has developed 

^Edward Claude Bolmeier, "Legal Basis of City and School Rela
tionship" (dissertation for Ph.D. , The University of Chicago, Chicago, 
1936), p-.. 93. 

^George S. Reuter, Jr., Fiscal Independence Versus Fiscal 
Dependence of School Boards, American Federation of Teachers, AFL-
CIO (Chicago, I960), p . 5. 

^Edward Claude Bolmeier, "Legal, Illegal, and Extra-Legal 
Degrees of Fiscal Independence, " American School Board Journal, 
119:22, August, 1949. 
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from a surrendering or sharing by the school boards of their preroga

tive to determine the amount to be levied for school purposes: 

Frequently when the law does not state in clear terms the degree 
of municipal control to be exercised over the school budget, more 
liberty may be taken--and often is in making revisions than was 
intended by the legislature. A school board which surrenders its 
prerogative in determining the amount to be levied without specific 
statutory authorization is illegally fiscally dependent. 

ADOPTION OF SCHOOL, BUDGETS 

Statutory law as revealed in Table I, Column 2 indicates that in 

all states except Hawaii the board of education has the responsibility 

of preparing and proposing the school budget. In Oregon Class I and XI 

school districts budgets are prepared by a budget committee consisting 

of the local board of education and an equal number of electors and free

holders appointed by the board of education. 

TABLE I 

STATE PROVISIONS FOR THE PREPARATION AND 
APPROVAL OF LOCAL SCHOOL DISTRICT BUDGETS 

State 
Agency 

Developing 
Budget 

Agency 
Approving 

(1) (2) 
Budget 

Alabama Board of Education Board of Education 

Alaska 
City and 
Independent 
Districts 

Board of Education City Council 
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Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Board of Trustees 

Board of Directors 

School District Govern
ing Board 

Board of Education 

Board of Education 

Board of Education 
State Budget Committee 

County Superintendent 

Board of Education 

Commissioners of 
Public Instruction 

Board of Trustees 

Board of Education 

Board of Trustees 

County Supervisors 

School District Govern
ing Board 

Board of Education 

Town Board of Finance 

State Budget Committee 

County School Board 

cL City Council 

Budget Bureau 

Board of Trustees 

Board of Education 

Indiana 

Iowa 

Kansas 

Kentucky 

Board of Trustees 

Board of Education 

Board of Education 

Board of Education 

County Tax Adjustment 
Board 

Board of Education 

Board of Education 

fa Board of Education 

aIf city school system is fiscally independent, approval is by the 
Board of Education. 

^Budget must be submitted to city council. Council has only 
administrative power unless it can show tax levy higher than needed to 
secure required revenue. 
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Louisiana 

Maine 

Maryland 

Baltimore 

Mas s achus etts 

Michigan 

Minnesota 

Mississippi 

Separate 
Districts 

Missouri 

Montana 

Nebraska 
Class II 

Class in-IV-V 

Nevada 

TABLE I (continued) 

School Board 

School District Directors 

Board of Education 

Board of Education 

School Committee 

Board of Education 

School Board 

Board of Education 

Board of Education 

Board of Education 

Board of Trustees 

School Board 

School Board 

School Board 

School Board 

City Council 

County Commissioners 

City Council 

Town Finance Com
mittee0 

Board of Education 

School Board 

County Superintendent 
of Schools 

Board of Education 

Board of Education 

Board of School Budget 
Supervisors^ 

Voters 

School Board 

Deputy State Superin
tendent 

cExcept Boston where budget is approved by state legislature. 

J 
Consists of board of county commissioners. 
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TABLE I (continued) 

New Hampshire 

New Jersey 

New Mexico 

New York 
Cities of 
125,000 

Cities of 
125,000 to 
400,000 

Cities above 
400,000 

North Carolina 

North Dakota 

Ohio 

Oklahoma 

School Board 

Board of Education 

School Governing Board 

Board of Education 

Board of Education 

Board of Education 

Board of Education 

Board of Education 

School Board 

Board of Education 

Town Budget Committee 

Board of Education 

State Tax Commission 

Board of Education 

Board of Estimates 
and Apportionment 

City Council 

County Commissioners 

Board of Budget 
Review"^ 

Schoibl Board 

Board of Education® 

eNine of the twelve cities are fiscally dependent. 

•^Consists of two members of city council, two from board of educa
tion, one from park board, and two representing the public at large. 

Slf the budget calls for more money than is permitted without an 
election, board of education must call an election for approval. 
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TABLE I (continued) 

Oregon 
Class I-II 

Class III 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

Wisconsin 
City and 
Common 

Wyoming 

Budget Committee 

Board of Education 

Board of Education 

School Committee 

Board of Education 

School Board 

Board of Education 

School Board 

Board of Education 

School Board 

Board of Directors 

Board of Education 

Board of Education 

Board of Education 

Budget Committee 

Voters 

Board of Education 

City Council 

Board of Education 

School Board 

City Commissioners 

School Board1 

Board of Education 

Board of School Directors Voters 

City Council 

Board of Directors1^ 

Board of Education 

Board of Education 

Voters 

board of education and an equal number of electors and free
holders appointed by Board of Education. 

1A. few municipalities submit budgets to city council for review. 

^In second and thi-td class districts budgets are approved by the 
county reviewing committee. 



A further examination of Table I, Column 3 indicates the great 

variations that have developed among the states in terms of the adoption 

of proposed budgets. Twenty-nine states permit boards of education 

to both propose and adopt their own budgets; but some limitations are 

placed on the boards in six of these states. 

Board of education approval is sufficient in Class III, IV, and V 

districts in Nebraska, but the voters of Classes I, II and Class VI 

districts that were formerly rural high school districts must indicate 

their approval of the proposed budget. In New York cities with less than 

125,000 inhabitants board of education approval of the proposed budget 

is necessary, but either the board of estimates or the city council must 

approve such budgets in the larger cities. In Ohio the county budget 

commission ministerially approves the budget without discretion providing 

the budget meets statutory requirements. Budgets falling within 

statutory limits may be approved by boards of education in Oklahoma, 

but voter approval is required if these tax limits are exceeded. The 

budget committee consisting of the board of education and an equal 

number of electors or freeholders pass judgment on proposed Oregon 

budgets. In Washington the board of education approves school budgets 

except in the case of second and third class districts where approval 

becomes the responsibility of the county reviewing committee. 
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In twelve states the city government has the authority to approve 

budgets: Alaska,^ Connecticut,. Georgia, ̂  Maine, Massachusetts, New 

7 8 Hampshire, New York, North Dakota, Rhode Island, Tennessee, 

9 10 Texas, Virginia, and Wisconsin. 

Massachusetts statutes provide a remedy if the city does not 

provide sufficient funds: 

Every city and town shall annually provide an amount of money 
sufficient for the support of the public schools as required by this 
chapter. Upok petition to the superior court, sitting in equity, 
against a city or town, brought by ten or more taxable inhabitants 
thereof, or by the mayor of a city, or by the attorney general, 
alleging that the amount necessary in such city or town for the 
support of public schools as aforesaid has not been included in the 
annual budget appropriations for said year, said court may determine 
the amount of the deficiency, if any, and may order such city and 
all its officers whose action is necessary to carry out such order, 
or such town and its treasurer, selectmen and assessors, to provide 
a sum of money equal to such deficiency, together with a sum equal 
to twenty-five percent thereof. 

^City and independent schoibl districts. 

^Some Georgia districts are fiscally independent. 

n 
'Nine of the twelve New Hampshire cities are fiscally dependent. 
Q 
Albany, Buffalo, New York, Rochester, Syracuse, and Yonkers. 

Q 
7Some cities submit budgets to city councils for approval. 

l^City school districts. 

*^Ring v. City of Woburn, 311 Mass., 679, 43 N.E. 2d 8 (1942). 
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This is not true in all states. The courts of Connecticut have 

decreed that there is no remedy should the city government fail to 

provide sufficient funds: 

Where the town board of finance does not use judgment intelligently, 
fairly, or disinterestedly in reducing estimates of the board of 
education, the only recourse that this board has is election or the 

12 legislature for a change in statutes. 

Judicial Decisions and Opinions on Budgets 

A number of cases pertinent to the proposal and adoption of school 

district budgets have been reported. A series of such cases occurred 

in Massachusetts beginning with Decatur v. Auditor of the City of 

Peabody. In this case the board of education voted a salary increase 

for its teachers, but the mayor and council refused to include the neces

sary sum in the budget. The board of education requested a writ of 

mandamus to require the city to supply the money. In reaching a decision 

the court ruled, "The only control and supervision city councils have is 

to vote to close schools after they are open beyond the length of time 

13 determined by law. " 

l^Board of Education Town of Stamford v. Board of Finance, 
127 Conn. 345, 16 A. 2d 601 (1940). 

l^Decatur v. Auditor City of Peabody, 251 Mass. 82, 146 N. E. 
360 (1925). 
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In the Connecticut case, Groton and Stonington Traction Company 

v. Town of Groton, the board of education sued the city for the sum of 

money cut from the proposed budget that had been intended to cover the 

cost of transporting high school students. The judges ruled: 

The board of finance has the right to determine what is reasonable 
in terms of a (budget) request, but if the board of education requests 
an item that is necessary and no statutes oppose the request, the 
board of finance must include it in the budget .... Once included 
the board of education must live within the budget. 

In the maintenance and management of schools the board of educa
tion is not an agent of the town and therefore in matters pertaining 
to the above (including transportation of pupils) not subject to the 
control of the town. 

In the Board of Education Town of Samford v. Board of Finance, 

the Connecticut Supreme Court in rendering a declaratory judgment 

echoed the Massachusetts courts: 

The board of education is an agency of the state beyond the control 
of the town and its officials and therefore can exercise broad powers 
granted by the legislature for the occurrence of expense necessary 
thereof, except for limitations in statutory provisions. 

If the board of education includes expenditures not within statutory 
provisions, the board of finance can ignore if it finds them unjustified 
after considering the town's position and educational purposes. If 
the estimate is for a purpose within the powers of the board of educa
tion it must be included and can be reduced only when it exceeds an 
amount reasonably necessary considering the financial condition of the 
town. ̂  

^Groton and Stonington Traction Company v. Town of Groton, 115 
Conn. 151, 160 A. 902 (1932). 

^Board of Education Town of Stamford v. Board of Finance, op. cit. 
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Similar reasoning played a part in the decisions reached in a 

number of cases originating in Connecticut, Massachusetts, and New 

16 
Hampshire. 

SCHOOL DISTRICT TAX LEVIES 

Table II, Column 2 indicates that boards of education in thirty-six 

states have the statutory power to determine the tax levy. In thirteen 

states this is the responsibility of the city government: Alaska, Con

necticut, Georgia, Kentucky, Maine, Maryland (Baltimore), Massachu

setts, New Hampshire, New York, North Carolina, Rhode Island, 

Virginia and Wisconsin. 

The levy of taxes is often a mechanical or ministerial task once 

the budget has been approved. City councils who have the power to 

approve budgets may use this power to control, or at least strongly 

influence, the amount of money school districts spend and the way they 

spend it. In addition, where tax ceilings are established, the tax levying 

authority may have the power to disapprove proposed levies which exceed 

the ceilings. But beyond these limitations, the levy of taxes may be 

pretty much an automatic process. Kentucky is an example of 

ministerial tax levying authority. 

^Obrien v. Pittsfield, 361 Mass. 283, 55 N.E. 2d 440 (1944); 
Watt v. Chelmsford, 323 Mass. 697, 84 N. E. 2d 28 (.1949); Fowler v. 
Enfield, 138 Conn. 521, 86 A. 2d 662 (1952) and Wilcox v. Burnham, 98 
N.H. 64, 94 A. 2d 378 (1953). 
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FABLE II 

STATE PROVISIONS FOR THE ADMINISTRATION OF 
LOCAL SCHOOL DISTRICT TAXES 

State 
Gov't Unit 

Determining 
Tax Levy 

Gov't Unit 
Collecting 

Tax 

Custodian 
of School 

Funds 
(1) (2) (3) (4) 

Alabama 

Alaska 
City and 
Independent 
District 

Bd. of Educ. 

City Council* 

City 

City 

City Treasurer 

School Dist. 
Treas. 

Arizona 

Arkansas 

Bd. of Trust. 

Bd. of Direct. 
Voters 

County 

County 

County Treas. 

School Dist. 
Treas. 

California 

Colorado 

Connecticut 

County Board of County 
Super. 

Bd. of Educ. County 
Bd. of County 

Commissioners 

City Council City 
Voters 

County Treas. 

School Dist. 
Treas.^ or 
County Treas. 

City Treasurer 

Delawarec 

Florida 

Bd. of Educ. City 

County School Bd. County 

City Treasurer 

County School 
Treas. 

aLevies school taxes on the bases of estimates submitted by school 
boards. 

Choice optional for Iboards of education in first class sdxool 
districts. 

State supplies funds for the foundation program. Any school 
t may collect additional taxes for school program. district may 



Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

City Council 

TABLE II (continued) 

d 

Bd. of Educ. 

School Board 

Bd. of Educ. 

Bd. of Educ. 

Parish School Bd. Parish 
g 

City Council 

City 

County Bd. Super. County 

Bd. of Trust. County 

Collector 

School Trust. County 
County Tax Adjust. 

Bd. 

County 

City 

City 

City 

39 

School Dist. 
Treas. 

County Treas. 

School DLst. 
Treas. 

School Dist. 
Treas. e 

School DLst. 
Treas. 

School Dist. 
Treas. 

City Treasurer 
as Ex Officio 
School 
Treasurer 

School Dist. 
Treas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

^Tax levies in independent city school systems are authorized by 
city charter. 

eIn Chicago the city treasurer is ex officio school treasurer. 

£ Budget must be submitted to city council. Council has only 
administrative power unless it can show tax levy higher than need to 
secure revenue required. 

^Sixty-four parish and three city school systems. All systems 
fiscally dependent. 
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Maryland Bd. of County 
Commissioners 

Baltimore City Council 

Massachusetts City Council 

Michigan 

Minnesota 

Mississippi 

Separate 
School 
Districts 

Missouri 

Montana 

Nebraska 

Nevada 

School Board 

School Board 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of School 
Budget Super. 

Bd. of County 
Commis sioner s 

Bd. of Educ. 
County Bd. of 

Equalization 

County 
Commissioners" 

New Hampshire City Council 

New Jersey Bd. of Educ. 
Voters 

County 

City 

City 

City 

City 

County 

City 

County 

County 

District VI Bd. of School 
Estimates 

County 

County 

City 

City 

City 

School Dist. 
Treas. 

City Treasurer 

City Treasurer 

School Dist. 
Treas. 

School Dist. 
Treas. 

County Treas. 

City Clerk 

School Dist. 
Treas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

City Treasurer 

City Treasurer 

Ministerial powers only. 
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New Mexico 

New York 
cities of 
125,000 

cities of 
125,000+ 

North Carolina 

State Tax 
Commission 

Bd. of Educ. 

City Council 

Bd. of Educ. 
City Council 
County 

Commissioners*' 

North Dakota School Board 
County Auditor^ 

Ohio 

Oklahoma 

Oregon 

Bd. of Educ. 

Bd. of Educ. 
County Excise 

Board^ 

Bd. of Educ. 

Pennsylvania Bd. of Educ. 

Rhode Island City Council 

County 

School Dist. 
Collector 

City* 

City 

City 

South Carolina Bd. of Educ. 
Voters 

County 

County 

County 

County 

City 

City 

County 

County Treas. 

School Dist. 
Treas. 

City Treasurer 

School Di st. 
Treas. 

School Dist. 
T»eas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

City Treasurer 

County Treas. 

^oard of education may enter an agreement with city whereby city 
will collect tax. 

JEach of these groups individually may levy rate in various districts. 

Checks to see that levy is not above legal maximum. 

^Ministerial powers only. 
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South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

Wisconsin 

City Dist. 

Common 
Dist. 

School Board 
County Auditors-

School Board 
Voters 

School Board 
Voters 

Bd. of Educ. 

Town Meeting11 

Bd. of Educ. 
DLv. Super, of 

Schools0 

City 

County 
Commis sioner s 

West Virginia Bd. of Educ. 

City Council 

Bd. of Educ. 

County 

City 

City 

County 

Town 

City 

County 

County 

City 

City 

School Dist. 
Treas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

School Dist. 
Treas. 

Town Treasurer 

City Treasurer 

County Treas. 

County Treas. 

City Treasurer 

School Dist. 
Treas. 

Wyoming School Board County County Treas. 

mMay reduce taxes if they exceed maximum rate. 

nAll school districts are fiscally independent except the city school 
districts. 

°I>ivision superintendent of schools requests of the city governing 
body either a tax levy or a cash appropriation from the city levy for the 
operation of the schools. 
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In Connecticut^. Maine, Maryland (Baltimore), Massachusetts, 

New Hampshire, ̂  New York, Rhode Island, Virginia, and Wisconsin*^ 

city governmental authorities have power to restrain school district 

action through direct action on the tax levy independent of action on the 

budget. The city council in city and independent school districts 

of Alaska influence the budget, but they levy taxes automatically. 

In Georgia, city school districts are either fiscally dependent or 

independent according to their charters. The situation is similar in 

North Carolina where tax levies in the various districts are determined 

by either the school board, city council, or county excise board. 

These are the groups that Bolmeier referred to when he spoke of 

the "Varying degrees of fiscal dependency.11 It is the conflicts that arise 

between the two parties in these groups that necessitates the numerous 

court decisions on the subject of tax levies. 

The unusual procedures utilized in such states as Mississippi, 

Texas, and Virginia are worthy of consideration. In Mississippi 

cities where the people have voted to assume control of their school, 

thereby removing them from the authority of the county, the state sets 

the minimum amount to be raised by the local ad valorem tax effort and 

the city determines any additional levy. 

17 Nine of New Hampshire's twelve cities. 

l®Albany, Buffalo, New York, Rochester, Syracuse, and Yonkers. 
19 7City school districts. 
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N 

In Texas the voters of the city must indicate their wish to assume 

control of the schools within the city. Once they have so indicated and 

the legislature has authorized the city to control its schools, then the 

voters must at a second election determine what tax will be levied for 

the support of such school. 

The Virginia city boards of education forward their estimates of 

needs for the coming year to the division superintendent of schools. He 

in turn requests the governing body of the city to fix such a school levy 

as will net an amount of money which has previously been approved in 

the budget, for the operation of the schools. In lieu of such a levy the 

city is granted the opportunity of making a cash appropriation from the 

general city levy for the operation of the schools. 

Judicial Decisions and Opinions on Tax Levies 

In Ring v. City of "Woburn a petition by ten or more taxpayers 

was presented to the court indicating that the city of Woburn had failed 

to provide sufficient funds to run the schools in the years 1938-1941. 

The city council had disapproved of such items in the estimated budget 

as teachers' salaries, janitorial and secretarial salaries, course offer

ings, and a number of pupil services. As a result the city council 

refused to levy a tax rate capable of producing the sums sought by the 

board of education. The lower court had ruled for the plaintiffs and the 



45 

city appealed. In upholding the lower court the supreme court examined 

each of the items questioned by the city in terms of statutory law and 

legal precedent and ruled in favor of the authority of the school boards 

to deal with such aspects of public education: 

It is apparent that the legislature intended to intrust the care and 
operation of the public schools in this commonwealth to the school 
committee .... Intended also that municipalities must prova^ 
money that is necessary for the support of the public schools. 

Similar decisions were reached in Casey v. City of Everett and 

21 
Callahan v. City of Woburn. 

The courts of Kentucky ruled in Board of Education v. Towns end 

and the Fiscal Court of Logan County v. Board of Education that the 

legislature meant to make the boards of education independent in the 

employment of teachers, fixing salaries, providing buildings, etc. and 

therefore whatever demands were made by the board of education if 

within the limits of the laws, the mayor and council must supply unless 

they were able to show that the board of education had acted in bad faith, 

^®Ring v. City of Woburn, op. cit. 

^Callahan v. City of Woburn, 306 Mass. 265, 28 N.E. 2d 9 
(1940) and Casey v. City of Everett, 330 Mass. 220, 112 N.E. 2d 
420 (1953). 
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22 corruptly, or embraced expenditures beyond the law. Similar reasons 

23 
were quoted and decisions reached in other Kentucky cases. 

A number of attorney generals' opinions are available in the realm 

of tax levy determination. The attorney general of Ohio ruled that a tax 

levy approved by the voters of the district could be voted for any number 

O A 
of years up to ten. A second Ohio opinion indicated that the ten mill 

levy necessary to qualify for state aid could not include the levy neces-

25 sary to cover bond retirement. The attorney general of Nebraska ruled 

that if the county clerk had not completed the tax list, the board of 

equalization had the authority to levy the tax rate for a school district 

that reported after the regular meeting at which other taxes were 

levied. ̂  

Judicial Decisions and Opinions on Tax Collection 

The courts have been constantly called upon to render decisions in 

those states where the tax levy is collected by the city government and 

22fioard of Education v. Townsend, 140 Ky. 248, 130 S.W. 1105 
(1910) and Fiscal Court of Logan County v. Board of Education, 139 Ky. 
98, 127 S.W. 527 (1910). 

^Dayton v. Board of Education, 201 Ky. 566, 205 S.W. 680 (.1918) 
and Paducah v. Board of Education, 289 Ky. 284, 158 S.W. 2d 615 (1942). 

24 
Opinions of Attorney General, Ohio, 1956, p;«. 595. 

25 Opinions of Attorney General, Ohio, 1958, p0 109. 

2 Opinions of Attorney General, Nebraska, 1949, p<c 396. 



either held in city custody or turned over to the school district treasurers. 

Among the questions raised were those concerning the sums turned over 

by the collecting agency, the handling of funds by both city and school 

district treasurers, and the refusal on the part of city custodians to 

honor warrants issued by school district officials. 

A number of decisions concerned with tax collection have occurred 

in Kentucky. In the Board of Education v. Newport the problem centered 

around the rightful claim to money collected for the schools in excess of 

the amount requested by the schools. The city of Newport for a period 

of years 1908-1913 had levied a school tax rate that produced a sum each 

year in excess of the amount requested by the board of education. The 

city council had then utilized these excess funds for municipal purposes. 

The board of education objected and brought the case to the attention of 

the lower court,which ruled in favor of the city. The case was appealed 

and in overruling the lower court, the supreme court declared: 

Money collected by the city council for school purposes must be 
turned over to the school board for these purposes. The funds 
constituted no part of the city funds. It was and is only an agent of 
the state for the purpose of producing the fund and when produced 
its authority over it ceased except to pay it as directed by the authority 
entitled to it in this case the board of education. ̂  

^Board of Education v. Newport, 174 Ky. 28, 191 S.W. 871 (1917) 
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28 This reasoning was followed in a number of similar cases. How

ever, it is interesting to note that in Paducah v. Board of Education the 

court declared against the board of education when it requested that a 

higher tax rate be levied to compensate for tax delinquencies. The board 

of education had requested a tax levy sufficient to compensate for taxes 

that would not be collected and sought a writ of mandamus against the 

city when it refused to levy such a rate. The court ruled against the 

board indicating that the law afforded means of collecting delinquent 

taxes and offered the opportunity of borrowing in anticipation of uncollected 

taxes. The court declared that the city must turn over to the board of 

education money collected in excess of the budget request, but it need 

not place a higher rate than necessary to compensate for tax delinquen

cies. The Kentucky court of appeals forbade the city government to 

deduct a commission from school funds for the tax collector and 

30 
ordered the city to include such a commission in its own levy. 

The attorney general of Michigan ruled that a city charter could 

not provide for the addition of any penalty or collection fee to county or 

31 school taxes when such taxes were returned to the county treasurer. 

28Board of Education v. Newport, op. cit.; "Winchester v. Board of 
Education, 182 Ky. .313, 206 S.W. 492 (T918); and Newell v. Cincinnati 
Railway Company, 246 Ky. 628, 55 S.W. 2d 662 (1932). 

^^Paducah v. Board of Education, op. cit. 

^Winchester v. Board of Education, op. cit. 

31 Opinions of Attorney General, Michigan, 1957, p;« 324. 



49 

Judicial Decisions and Opinions on Custody of School Funds 

The controversial issue, custody of school funds, has resulted in 

numerous court decisions. The cases of Brennan v. Board of Education 

and Board of Education v. D'Aulisa point this out and indicate the trend 

of judicial opinion in the area. In the first case the court spelled out 

specifically who had custody and control of school funds: 

The board of estimates and apportionment cannot supersede the 
education law by tacking on its appropriations for school purposes 
limitations upon the power of the school board given to it by the 
education law. The board of estimates may grant or refuse the 
appropriation, but once having made them the Education Law enacts 
how they should be used. After these funds have been passed to the 
credit of the board of education, they are to be disbursed upon its 
audit. The only relation that the city has to the subject of public 
education is as the custodian and depository of school funds, and its 
only duty with respect to that fund is to keep it safely, and disburse 
the same according to the instructions of the board of education. 
The city as trustee, has title to the money, but it is u^£er the care, 
control, and administration of the board of education. 

The reasoning and decision in the D'Aulisa case was quite similar: 

The town board of education is an agency of the state and as such 
is beyond the control of the town and its officers except as stated by 
statutory provisions. 

The charter states the board of education may not expend more 
money than is appropriated by the city, but it has the right to shift 
unexpended balances in the budget. The board of education has the 
discretion to spend money appropriated by the city and when the 
resources are expended it must go to the board of finance to ask for 
more. J J 

^Brennan v. Board of Education, 245 N. Y. 8, 156 N.E. 78 (1927). 

^Board of Education v. D'Aulisa, 133 Conn. 414, 52 A. 2d 636 (1947). 



50 

Similar decisions have been reached in a number of other 

34 
cases. 

SCHOOL DISTRICT AUDITS 

Audits are required in forty-seven states. In Minnesota and 

South Carolina audits are optional and no audit is required in 

Illinois. Table III, Column 2 indicates that in nineteen states audits 

are conducted by individuals employed by the school district. In 

several of these states the board of education has the option of 

utilizing either a private accountant or a state official. 

City governments are active in the auditing procedures of 

Alabama, Delaware, Michigan, New Hampshire, Pennsylvania, and 

Vermont. Alabama cities are permitted to utilize state officials or 

employ the services of a private accountant. Audits in Wilmington, 

Delaware are conducted by an independent agency employed by the 

city. First class cities of Michigan are permitted to audit their 

records through the city auditor general's office. New Hampshire and 

Vermont utilize the town auditor and Pennsylvania school districts 

employ the city comptroller. 

^Averall v. Newburyport, 135 N. E. 463 (1922); Leonard v. 
School Committee, 241 Mass. 325, 135 N. E. 459 (1922); Divisich v. 
Marshall, 281 N. Y. 170, 22 N. E. 2d 327 (1939); Board of Education 
v. King, 114 NYS 2d 329, 110 N. E. 2d 636 (1953) and Board of Educa
tion v. Carlo, 131 A. 2d 224 (1957). 
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TABLE EI 

STATE PROVISIONS FOR THE AUDIT OF LOCAL 
SCHOOL DISTRICT FINANCIAL ACCOUNTS 

State Individual Conducting Audit 

III (2) 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

State Division of Examiners of 
cL Public Accounts 

Competent Accountant 

State Examiner 

State Comptroller or C, P. A. ̂  

State Comptroller - State Funds 
C. P. A. or P. A. licensed by state 

C. P. A. or Employee of State 
Auditor 

State Tax Commissioner 

Q 
Budget Commission 

State Audit Department 

Department of Audits and Accounts 

State Auditor 

aOr at city's expense by private auditing firm. 

^C.P. A. - Certified Public Accountant; P. A. - Public Accountant. 

cAudits by independent agency for city of Wilmington. 
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Idaho 

Illinois 

Indiana 

Iowa 

Kans as 

Kentucky-

Louisiana 

Maine 

Maryland 

J 
Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

TABLE III (continued) 

C.P.A. 

None required 

State Board of Accounts 

State Auditor or C. P. A. 

None required 

State Auditor 

State Supervisor of Public Funds 

State Department of Audit or 
Qualified Accountant 

State Superintendent of Schools 

State Bureau of Accounts 

C.P.A. as required by State 
Superintendent of Public 
Instruction® 

Option of Local District 

State Auditor 

Selected by Board of Directors 

State Examiner or C. P. A. 

Auditor of Public Accounts 

C. P. A. 

Town Auditor or State Tax 
Commission 

^Audit required every two years can be oftener if required by city 
council. 

_ " 
First class cities may audit records through office of Auditor 

General of city. 
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New Jersey-

New Mexico 

New York 

North Carolina 

North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 
1st Class District 
2nd, 3rd, 4th Districts 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 
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(continued) 

Registered Municipal Accountant 

Auditor 

Department of Audit and Control 

Independent Auditing Agency 

State Examiner or Independent 
Agency 

State Auditor 

State Examiner or Inspector 

Accountant Employed by District 

City Comptroller 
City Comptroller or C. P. A. 

Independent Public Accountant 

Optional 

Auditor Assigned by State 
Department of Audits and Accounts 

Disinterested Person Skilled in 
Such Work 

C. P. A. approved in Texas 

District employs Accountant 

State Auditor or Town Auditor 

State Auditor or Private Agency 

State Auditor 

State Tax Commissioner 

Licensed Accountant or State Audi
tor on request of District 

State Examiner 
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The problem of school board-city government interaction in terms 

of budgetary procedures can be summarized in the following generaliza

tions : 

The responsibility for the preparation of the school budget belongs 

to the boards of education. In all states except Hawaii the proposal of 

the budget is the responsibility of boards of education. In Oregon first 

and second class districts this is a shared responsibility. The budget 

committee composed of the board of education and an equal number of 

electors and freeholders appointed by the board of education prepare 

budgets for these districts. 

In twenty-nine states the board of education proposes and adopts 

the school budget. In the remaining approval is required either by 

the city, county, or state governments, or by the voters of the district. 

In but twelve states does the city government have any control over the 

budget. In a number of states the courts have come to the assistance 

of boards of education,ruling that they are agents of the states rather 

than the city and not subject to city control. 

Thirty-six states permit boards of education to determine the tax: 

levies. A number of states permit boards of education to indicate the 

amounts of money neefded and the city government has the ministerial 

responsibility of levying the necessary tax rate. In eleven states the city 



government has been granted discretionary powers over the levying of 

taxes and need not abide by the decisions of boards of education. In 

several states the courts have ordered that tax levies determined by the 

board of education must be honored by the city governments unless they 

are contrary to the statutes, clearly abusive, or exceed tax ceilings. 

The courts have decreed that no matter who collects school funds 

the money must be expended for school purposes and no other. The role 

of city governments in the auditing of school finances is quite limited. 

Only Alabama, Delaware, Michigan, New Hampshire, Pennsylvania, and 

Vermont permit city governments an active role in this area. 



CHAPTER IV 

SCHOOL DISTRICT INDEBTEDNESS 

Originally school districts attempted to finance their operations 

on a pay-as-you-go basis. So long as numbers of students were 

limited and the demands on the public purse small, such a policy 

proved workable. However, as the numbers of pupils and demands 

for more extended school programs increased, existing tax limitations 

made the continued use of such a policy impossible. 

McClurkin has indicated that the period 1910 to 1930 was one of 

great school building expansion. * He further pointed out that although 

education was understood to be a function of the state, local school 

districts accepted the responsibility of providing funds for capital 

outlay. Having accepted such a responsibility and lacking the monetary 

means of financing the increased building program through taxation on 

this pay-as-you-go basis, the districts adopted the creation of indebted

ness as standard procedure. This technique begun in the early 1900's 

exists today. 

*W. D. McClurkin, "Finance and the School Plant, " Chapter VII 
of Problems and Issues in Public School Finance, edited by R. L. Johns 
and E. L. Morphet (New York: Teachers College Columbia University, 
1952), p. 398. 
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TYPES OF INDEBTEDNESS 

Indebtedness is defined in Corpus Juris Secundum as: 

Indebtedness: Judicial definitions of the term "Indebtedness" 
are numerous, and they must be read in connection with the facts 
out of which their necessity arises, for although the term has 
been said to have a fixed and well understood meaning, it is a 
wide term of large meaning, and it must be construed in every 
case in accord with its context. The term ordinarily, or 
primarily, may be defined as meaning the condition of owing 
money, the state of being indebted, without regard to the ability 
or inability of the debtor to pay the debt, the state of being by 
voluntary obligation, expressed or implied, under legal liability 
to pay in the present or at some future time for something yet to be 
furnished or rendered, and in this sense implied or requires the 
existance of an actual liability or legal obligation. ̂  

In the case of Farbo v. School District No. 1 the court reiterated 

3 
the lack of a fixed meaning for the term. The courts of North Dakota 

in reaching a decision felt obliged to define indebtedness in this 

manner, "The term indebtedness as used in the constitution limiting 

indebtedness of school districts means an amount of debt less collectible 

4 taxes and other funds. 

Indebtedness can be divided into long-term and short-term indebt

edness. In school finance long-term indebtedness is associated with 

^Corpus Juris Secundum, Vol. 42, p.. 555. 

"^Farbo v. School District No. 1, 95 Mont. 531, 28 P. 2d 455 
(1933). 

^Jones v. Brightwood School District, 63 N. D. 275, 247 N.W. 884 
(.1933). 
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bonds and a longer repayment period: ten, twenty, thirty, or more 

years. Short-term indebtedness as defined by statute is associated 

with a repayment period of a single year or at least a short period. 

All short-term notes do not necessarily create debt for the 

school district. Tax anticipation warrants are orders upon the district 

treasurer to pay the warrants out of designated tax funds if and when 

they have been collected and therefore are not usually looked upon as 

creating debt. Registered warrants and short-term loans, promissory 

notes, are viewed as debt. Registered warrants constitute a prior 

claim on the money in question and must be paid before expenditures 

from these funds can be made for other purposes. Promissory notes 

5 are regarded as debt and are subject to debt-limitation laws. 

A number of definitions have been offered for bonds. Fowkles 

wrote: 

A bond may be defined as an instrument issued by a corporate 
body in order to borrow money, in which the issuer promises to 
pay within a stated time a certain stipulated sum with interest at 
a fixed rate . . . . ̂  

McCann has defined bonds as: 

Bonds are the debt instruments customarily used by school 
districts to borrow money in large amounts and for long periods 

®A more detailed discussion on pages 64-65. 

kjohn Guy Fowkles, School Bonds, (Milwaukee: Bruce Publishing 
Company, 1924), p., 24. 
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of time. They are defined as . . agreements to pay certain 
amounts therein specified by the municipality to the holder of 
the bond, and are on their face a general obligation of the 
municipality. " They are commonly issued under the seal of the 
district and in a form stipulated by statute. ^ 

A number of definitions are recorded in Words and Phrases, 

typical of which would be: 

As respects taxation, word "Bond" is commonly understood in 
financial circles to be the obligation of a state, its subdivision, 
or a priviate corporation, represented by certificate for principal, 
and by detachable coupons for current interest, but ordinarily 
meaning includes all interest-bearing obligations of persons, 
firms, and corporations. Union & Planters Bank & Trust Co. v. 
Fort 95 S. W. 2d 39, 40, 170 Tenn. 285. 8 

The distinction between bonds and warrants is noted in Words 

and Phrases: 

School "bonds" and "warrants" are not synonymous because 
"warrants" are general orders payable in order of presentation 
when funds are found while "bonds" are obligations payable at a 
definite time running through a series of years, and are payable 
when time of their maturity arrives, independent of any presenta
tion. Arkansas County Road Imp. Dist. No. 5 v. Taylor, 47 S. W. 
2d 27, 29. 9 

Charters and Millhouse repeated the opinion of most writers when 

they indicated that short-term borrowing results from anticipation of 

? Lloyd E. McCann, "The Management of the School Debt," 
Chapter V of Law and the School Business Manager, edited by Lee O. 
Garber (Danville: Interstate Printers and Publishers Company, 1957), 
p. 123. 

8Words and Phrases, Vol. 20A, p. 648. 

9Ibid. , p. 661 
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the collection of current or delinquent taxes, interim borrowing for 

capital improvements in anticipation of bond issues, and emergencies not 

for seen in the annual budget. 

Arnold and Castetter agree with these causes but disagree in 

their indication of the meejis available for repayment. In reference 

to short-term debt they have written, "Loans such as those cited are 

usually repaid by collection of taxes against which loans have been 

made, by appropriation to cover the deficits, or by issuance of long-

1 1 term bonds. " This statement concerning long-term bonds is contrary 

to the decision reached in Newberry library v. Board of Education 

where the court declared, "Tax anticipation warrants are not 

liabilities . . . and bonds issued for refunding of such previous bonds 

are invalid. " In 1934 the board of education with the approval of the 

city council had issued refunding bonds worth $5,500,000. One-

eleventh or $500, 000 was utilized to retire a series of tax anticipation 

•^Carl H. Chatters and Albert M. Millhouse, Local Government 
Debt Administration, (New York: Prentice-Hall Incorporated, 1939), 
pi;, 165. 

* * William E. Arnold and others, "Business Management--Safe
guarding School Funds and Property," Chapter XIII of Problems and 
Issues in Public School Finance, edited by R. L. Johns and E. L. 
Morphet (New York: Teachers College Columbia. University, 1952), 
pi. 433. 
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bonds. When the interest payment fell due in 1943, the board of educa

tion paid ten-elevenths of the bill and disclaimed any responsibility for 

the interest due on the bonds used to retire the tax anticipation bonds. 

The circuit court of Cook County ruled for the board of education. The 

supreme court of Illinois upheld the lower court, ruling that bonds 

12 
issued to refund tax anticipation warrants were invalid. Similar 

13 decisions were reached in a number of cases. 

Hill felt that short-term indebtedness was a natural procedure 

necessitated by the fact that school expenditures are spread throughout 

the year whereas tax collection and revenue income reach their peak 

14 
at certain periods. Holmstedt appeared more critical of the procedure 

indicating that short-term indebtedness was greatly increased through 

faulty budgeting, revenue distribution, a poor tax calendar, and the 

15 
inability to estimate state aid in advance. 

^Newberry Library v. Board of Education, 390 111. 48, 60 N.E. 
2d 552 (1945). 

^Berman v, Board of Education, 360 111. 535, 196 N. E. 464, 
99 A. L. R. 1029 (1935) and Leviton v. Board of Education, 374 111. 594, 
30 N.E. 2d 497 (1935). 

^Frederick W. Hill, "Debt Service and Capital Fund Management," 
Chapter XII of School Business Administration, edited by Henry ,H. Linn 
(New York: The Ronald Press Company, 1956), p. 346. 

"^R. W. Holmstedt, "Fiscal Controls," op. cit., p. 313. 
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Significance of Statutory Law 

The right of a school district to incur debt is strictly regulated. 

State legislatures have spelled out in great detail the procedures to be 

utilized and districts are expected to conform rigidly to the wording of 

such statutes. Trusler anticipated such authorities as Edwards, 

Garber, ̂  Hamilton and Mort, and McCann^ when he wrote: 

School districts have such power, and such only, as is conferred 
upon them by statute to issue bonds for school purposes. The 
officers of a school district have no power to issue bonds except 
in the form and manner provided by statutes. 

Edwards carried this thought a step further vh en he indicated 

that the courts adhere to the well-established precedent that school 

districts lack power to issue bonds unless it has been granted in clear 

21  and unmistakable terms. In 1880 the court of Illinois declared: 

^Newton Edwards, The Courts and the Public Schools, (Chicago: 
University of Chicago Press, 1955), p*. 278. 

*^Lee O. Garber, Handbook of School Law, (New London: Arthur 
C. Croft Publications, 1954), p » 52. 

l®Robert R. Hamilton and Paul R. Mort, The Law and Public 
Education, (Brooklyn: The Foundation Press Incorporated, 1959), 
p;«. 172. 

^McCann, op. cit. , p* . 124. 

20 Harry Raymond Trusler, Essentials of School Law, (Milwaukee: 

The Bruce Publishing Company, 1927), p«. 356. 

^Edwards, op. cit., p*. 278. 
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In the absence of expressed statutory authorization it is presumed 
that school districts :will operate on a "pay as you go" basis, that 
is, no authority to borrow money is implied from the fact that the 
board is charged with the operation and management of the schools. 
It follows that there is no implied power to issue bonds or other 
negotiable instruments. Even when the right to borrow is granted, 
it is strictly construed. ̂  

Since 1880 a series of decisions has been pronounced indicating 

that school districts lack an inherent right to vote bonds and negotiate 

loans. This right must be derived from statutes that are rigidly adhered 

In two instances the courts moved even beyond this point and 

ruled that if any reasonable doubt existed as to the power of a munici

pality to issue bonds or other like securities, the doubt would be 

24 resolved against the existence of such power. In ruling against the 

voting of bonds to finance the construction of teacherages, and bus 

^Hewitt v. Board of Education, 94 111. 528 (1880). 

People v. Cleveland, Cincinnati, Chicago, and St. Louis Rail
way, 360 111. 180, 195 N. E. 631 (1935); People v. Chicago Heights 
Railway, 319 111. 389. 156 N.E. 262 (1927); Farbo v. School District, 
95 Mont. 531, 28 P. 2d 455 (1933); Hard v. Depaoli, 56 Nev. 19, 41 P. 
2d 1Q54 (1935); Lakeside School District v. Gaines, 202 Ark. 778, 
153 S.W. 2d 778 (1941); and People v. Thompson, 377 111. 244, 36 N.E. 
2d 351 (1941). 

^Ashuelot National Bank v. School District, 56 Fed. 197, 12 
U.S. App. 340 (1893) and School District v. Robb, 150 Kan. 402, 93 
P. 2d 905, 124 A. L. R. (1939). 
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garages, the attorney general of Colorado based the decision on this 

25 well established precedent. 

SHORT-TERM INDEBTEDNESS 

School districts find it necessary on occasion to borrow funds for 

short periods of time when the funds on hand are not sufficient to cover 

current expenses or expenses created by unforeseen emergencies. 

Such short-term indebtedness exists and is utilized in various forms. 

Chatters and Millhouse list tax anticipation notes and warrants, bank 

loans, scrip, registered warrants, unpaid creditors' accounts, unpaid 

employees' salaries, bank overdrafts, and interfund loans as examples 

26 
of short-term indebtedness. McCann groups forms of short-term 

indebtedness into three categories usually considered in analyzing 

policy: 

School District Warrants--If money is not available in the fund, 
when the warrant is presented for payment, the statutes may permit 
it to be "registered" and paid later when money becomes available 
.... "When registered, warrants become in effect short-term 
debt obligations of the school districts. Warrants may draw interest 
at a statutory rate, at a contract rate negotiated by the school 
board, or may draw no interest at all as provided by statute. ̂  

^Opinions of Attorney General, Colorado, 1959, p;«- 19-

26 Chatters and Millhouse, op. cit. , p • 165. 

^McCann, op. cit. , p .. 117. 
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Tax Anticipation Warrants--Tax anticipation warrants are orders 
upon the district treasurer to pay warrants out of particular tax funds 
if and when these are collected .... Unlike registered warrants, 
tax anticipation warrants do not ordinarily have a priority with 
respect to payment. Each warrant is due to be paid when presented 
and/or when funds become available to pay it. ̂ 8 

Short Term Loans--As a third means of raising money for short 
periods, school districts in some states are authorized to borrow 
money on their promissory notes .... Short-term loans are subject 
to the usual restrictions upon other forms of temporary debt obliga
tions. The loans are regarded as debt and are subject to debt 
limitation laws. Interest rates, the length of loan periods, and the 
purpose for which the loans are made must all be within the powers 
granted by statute. ̂  

Authorities disagree as to the number of states that permit short-

term indebtedness. Part of this, no doubt,reflects changes in the 

statutes from time to time. Much of the disagreement, however, no 

doubt originates in slightly different definitions of short-term debt or, 

perhaps, in inexact communication by questionnaires. Holmstedt 

quoted a Morphet and Landeman report that indicated forty-one of the 

30 forty-eight states permitted such indebtedness. In the same text 

Arnold and others quoted a report by Walter A. Eggert indicating that 

forty-four of the then existent forty-eight states had regulations 

O 1 
governing short-term borrowing. The latest available study, that of 

^®McCann, op. cit. , p 119. 

^Ibid. , p.. 121. 

Chatters and Millhouse, op. cit. , p* . 165. 

31 Arnold, op. cit. , p.,. 434. 
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de Bruin, indicated that forty-eight of the fifty states (all except Alaska 

32 and Delaware) permit short-term borrowing under some procedure. 

A number of points brought out in the de Bruin study are apropos 

to a study of board of education-city government interaction in the area 

33 of short-term indebtedness. For example, de Bruin indicated that 

no single pattern of short-term indebtedness procedures is employed 

throughout the various states. Promissory notes, registered warrants, 

and tax anticipation warrants are all employed as instruments of short-

term indebtedness. Forty-four states utilize the promissory note; 

only Alabama, Arizona, Idaho, and "Washington do not employ this 

form. Registered warrants are employed in seventeen states: Arizona, 

Arkansas, California, Colorado, Idaho, Illinois, Minnesota, Montana, 

New Jersey, New York, North Dakota, Ohio, Oklahoma, Oregon, 

Washington, West Virginia, and Wyoming. Tax anticipation warrants 

are used in fifteen states: Alabama, Connecticutt, Florida, Illinois, 

Indiana, Louisiana, Maryland, Missouri, New Hampshire, New Jersey, 

New York, New Mexico, Vermont, and Wisconsin. Illinois, New Jersey, 

and New York employ all three forms. 

32 Hendrik C. de Bruin, "State Regulations of Local School District 
Financial Administration" (dissertation for Ph. D. , The University of 
Arizona, Tucson, 1962), pi . 131. 

•^de Bruin, op. cit. , pp. 128-140. 



A further examination of the statutes, as they relate to the powers 

of school districts and city governments in terms of short-term 

indebtedness, as illustrated in Table IV, Column 2 indicates five states 

do not permit short-term indebtedness: Alaska, Delaware, Hawaii, 

Massachusetts, and West Virginia. Although Alaskan statutes are 

silent on conditions under which indebtedness may be created, school 

authorities have been obtaining short-term loans, occasionally, from 

local banks in anticipation of current revenues. 

Indiana school district board of trustees are permitted to borrow 

from other dedicated school district funds if the loans are temporary 

and cause no shortage in the fund. Ohio is permitted to borrow up to 

fifty percent of the amount estimated by the budget commission to be 

received through taxes. In Washington short-term borrowing is per

mitted only in specific emergencies upon unanimous approval of the 

board of directors. The total amount of such warrants shall not exceed 

the amount of the unappropriated surplus to the credit of the district. 

Table IV, Column 3 indicates that in thirty-two states local boards 

of education approve the issuance of short-term notes. Such approval 

is the responsibility of the city government in but five states: Connec-

ticutt, New Hampshire, Rhode Island, Tennessee, and Virginia. 
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TABLE IV 

STATE PROVISIONS GOVERNING LOCAL SCHOOL 
DISTRICT SHORT-TERM INDEBTEDNESS 

Short-Term Agency City Control 
State Loans Approving of 

Permitted Loans Supervision 
(1) (2) (3) (4) 

> 

Alabama Yes Bd. of Educ. No 

Alaska No provisions' a 

Arizona Yes County Bd. of Super. No 

Arkansas Yes Board of Directors No 

California Yes County Bd. of Educ. No 

Colorado Yes School Board No 

Connecticut Yes Town Council Yes 

Delaware No provisions 

Florida Yes County Bd. of Super. No 

Georgia Yes School Board No 

Hawaii No provisions 

Idaho Yes School Board No 

Illinois Yes School Board No 

Indiana Yes^ School Trustees No 

aSchool authorities occasionally obtain short-term loans from 
local banks in anticipation of current revenue. 

^Board of trustees are permitted to borrow from other county 
funds as long as loans are temporary and will not cause shortage in fund. 
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Iowa 

Kans as 

Kentucky 

Louisiana 

Maine 

Maryland 

Mas s achus etts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico 

TABLE IV (continued) 

Yes Bd. of Directors 

Yes 

Yes 

Yes 

Yes 

Yes 

No provisions 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Directors 

No 

No 

No 

No 

No 

County Commissioners No 

Municipal Finance No 
Commission 

School Board No 

Q 
County Bd. of Super. No 

Bd. of Directors No 

Bd. of Trustees No 

School Board No 

State Bd. of Finance No 

Town Council** Yes 

Bd. of Educ. No 

Bd. of Educ. No 

cSeparate school district boards for municipal separate districts. 

^Town selectmen borrow money and turn it over to board of educa
tion on account of current assessment or as an advance on next year's 
assessment. 
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TABLE IV 

New York Yes 

North Carolina Yes 

North Dakota Yes 

Ohio Yes 

Oklahoma Y e s 

Oregon Yes 

Pennsylvania Yes 

Rhode Island Yes 

South Carolina Yes 

South Dakota Yes 

Tennessee Yes 

Texas Yes 

Utah Yes 

Vermont Yes 

Virginia Yes 

Washington Yes 

West Virginia No provisi< 

(continued) 

School Board No 

County Commissioners No 

Bd. of Educ. No 

Bd. of Educ. No 

Bd. of Educ. No 

Bd. of Educ. No 

Bd. of Directors No 

City Council Yes 

Bd. of Educ. No 

Bd. of Educ. No 

Quarterly County Yes/Noe 

Court® 

Bd. of Educ. No 

Bd. of Educ. No 

School Board No 

City Council Yes/No* 
County Board^ 

Bd. of Directors No 

eCity school districts covered by city charters. 

^Temporary loans may be made with the approval of the tax-levying 
body. 



TABLE IV (continued) 

Wisconsin Yes School Board 

Wyoming Yes Voters 
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Boards of education in Connecticut may not borrow funds for any 

purpose. Connecticut schools are fiscally dependent. If during the 

year it is necessary to borrow funds to finance the appropriations, the 

city council must borrow the necessary funds. New Hampshire school 

boards are not authorized to incur indebtedness. The town selectmen 

with the approval of the voters may borrow money in anticipation of 

local tax income and turn this money over to the school board on 

account of current assessment or as an advance on the next year's 

assessment. 

Rhode Island permits only town or city governments to borrow 

funds in anticipation of current revenues. Tennessee county boards 

of education are not permitted to borrow in anticipation of current 

revenue. Quarterly county courts borrow funds and turn them over 

to the school board. Indebtedness procedures for Tennessee cities 

depend on city charters. Although the Virginia boards of education 

indicate their need for the issuance of such notes and actually admin

ister these notes, city council or county governmental approval is 

required before the loans can be negotiated. 

Seven states utilize county governmental units for approving such 

loans. State approval is required in Michigan and Nevada. The electors 

must indicate their approval in Wyoming. 

Table IV, Column 4 illustrates the division of authority between 

school boards and city governments with respect to the issuance of 
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short-term notes. It is quite evident that the city government plays a 

minor role in the sphere of short-term indebtedness; in only five 

states does the city government play an active role. 

Pertinent Legal Decisions 

A number of court decisions and attorney generals' opinions 

exist in such areas of short-term indebtedness as the obligation on the 

part of city governments to borrow money, the inability of school 

directors to borrow except as directed by statutes, the fact that borrowing 

in anticipation of revenue goes not create debt, and the availability 

of funds for the repayment of short-term loans. In Hampton v. Board 

of Education the court of North Carolina ruled that if taxes for the 

current year were not collected when current expenses came due, the 

local tax levying authorities were required to borrow against the 

sum approved in the budget and issue short-term notes so as to provide 

35 the funds required by the board of education. 

In Schreiner v. City of Chicago the court stated: 

The legal effect of taking a tax anticipation warrant issued by 
the board of education in a city of more than 100,000 inhabitants 
is to discharge the city from all liability on account of services 
or obligations for which it was drawn, and tax anticipation warrant 

"V ' • 

^Hampton v. Board of Education, 195 N. C. 213, 141 S.E. 744 
(1929). 



when issued and accepted and sold closes the transaction on part 
of the city, leaving the city with no further obligation. 

In Board of Education v. Franklin and a number of similar cases 

the courts ruled that members of the local school boards have no 

authority to borrow money to operate the school except as directed 

by statute and that any debts created contrary to such laws would not 

37 
be honored in the courts. 

Liabilities incurred by school districts during a fiscal year in 

anticipation of revenue and within the limits of lawful tax levies are 

38 not ordinarily held to create debt. This principle is based upon 

the fact that tax anticipation warrants are issued against specific 

levies or revenues and therefore no additional debt results, for only 

the designated levies or revenue may be utilized in the repayment of 

3^Schre iner  v. City of Chicago, 406 111. 75, 92 N. E. 2d 133 
(1950). 

^^Board of Education v. Franklin, 204 Ga. 364, 49 S. E. 2d 804 
(1948) and Kellogg v. School District, 13 Okla. 285, 74 P. 110 
(1903). 

^Western Surety Company v. Mettette County, 63 S. D. 243, 257 
N.W. 461 (1934); Harmon v. Alabama College, 235 Ala. 148, 177 S. 
747 (1937); Pratt v. Board of Education, 326 111. App. 610, 63 N. E. 
275 (1945); Farrar v. Britton School District, 72 S. D. 226, 32 N.W. 
2d 627 (1948); Powers v. City of Pawtucket, 79 R.I. 229, 87 A. 2d 
107 (1952); and Loeb v. Board of Education, 203 Fed. 2d 775. 
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such obligations. ̂  The attorney general of Michigan followed this 

well established ruling when he decreed that notes issued in anticipa

tion of receipts of a school's share of the state primary fund did not 

40 constitute an obligation payable from taxes collected in the district. 

In a series of cases the courts have clarified the point as to the amount 

of short-term indebtedness school districts could incur. From these 

cases have come decisions such as: school districts can not anticipate 

41 revenue beyond the amount fixed in the budget, issue short-term 

42 notes in an amount exceeding the income and revenue for the year, 

43 
or draw on future revenues intended for another purpose. 

LONG-TERM INDEBTEDNESS 

Realizing that school districts were incapable of meeting the costs 

of plant construction and repair on a pay-as-you-go basis legislatures 

3*?Felts v. Cherry Hill School District, 188 Ark. 990, 68S.W. 
2d 467 (1934); Berman v. Board of Education, 360 111. 535, 196 N. E. 
464, 90 A. Li. R. 1029 (1935); and Lubezng v. Ball, 389 111. 263, 59 
N.E. 2d 645 (1945). 

Opinions of Attorney General, Michigan, 1959, p»- 189. 

^*Ebert v. Board of Education, 278 Ky. 75, 128 S. W. 2d 185 
(1939). 

42Pullum v. School District, 357 Mo. 858, 211 S.W. 2d 30 (1948). 

43parned v. Bolding, 221 Ala. 217, 128 S. 435 (1930). 
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have created laws permitting these same districts to spread such costs 

over periods of years. School districts are permitted to engage in 

long-term indebtedness for purposes such as the purchase of sites, 

construction of buildings, alterations or additions to physical plants, 

repair and restoration of same, and in some instances the supplying 

of buildings and grounds with furniture and equipment. Typical of 

statutes pertaining to school indebtedness is that of Michigan,which 

permits the sale of bonds for the following purposes: 

To pay for a school house site or sites, or to pay for an addition 
or additions of territory to a schoolhouse site or sites, or to erect 
and furnish school buildings or to complete school buildings under 
the course of construction or to pay for an addition or additions 
to a schoolhouse or schoolhouses, or for the remodeling of school 
buildings, or for a heating plant, or for the purchase of a school 
bus or buses, or in part for any of the aforesaid purposes.^ 

In order to create a picture of the present trend in long-term 

indebtedness an examination of the statutes of the individual states is 

necessary. From the de Bruin study, based on an examination of 

statutory law, a number of generalizations pertinent to the present study 

can be drawn. De Bruin found that all fifty states have statutory 

provisions permitting school districts to issue long-term general 

obligation bonds. He further pointed out that while sixteen states --

Alabama, Alaska, Arkansas, Colorado, Florida, Kansas, Louisiana, 

^Compiled Laws of Michigan, 346. 15. 
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Massachusetts, New Mexico, North Dakota, Oregon, Rhode Island, 

South Carolina, Texas, and West Virginia -- required approval of such 

loans by state agencies, in the remaining states approval is either 

by the school board or city government with voters' approval required 

45 
in most instances. 

An examination of Table V, Column 2 which deals with the agency 

or agencies authorizing loans reveals a number of interesting facts. 

Loan authorization results from the approval of various combinations 

of the state, school board, city government, voters, and the county. 

The agency called upon most often to authorize the issuance of 

bonds is the local board of education. However boards of education 

are rarely empowered to approve such loans entirely on their own 

authority. In most instances board of education approval is coupled 

with approval by a state or county agency, approval by the local 

municipal government, or more often approval by the voters of the 

district. The states requiring local government approval are in a 

minority. Only a few states grant the local municipal governments 

absolute power to issue school bonds. 

45de Bruin, op. cit. , p. 113-122. 
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TABLE V 

STATE PROVISIONS GOVERNING LOCAL SCHOOL 
DISTRICT BONDED INDEBTEDNESS 

Agency Agency 
State Authorizing Issuing 

Loan Bonds 
(1) (2) (3) 

Alabama 

Alaska 
Incorporated 

City Districts 

Independent 
Districts 

Ariz ona 

Arkansas 

California 

Colorado 

Connecticut: 

Board of Education3, 

State Super, of 
Public Instr. 
Voters 

City Council 
Voters 

Board of Education 
Voters 

Board of Trustees 
Voters 

School Board 
State Board of Educ. 
Voters 

Board of Education 
Voters 

Board of Education 
Voters 

Town Council 
Voters 

Board of Education 

City Council 

Board of Education 

County Board of • 
Supervisors 

School Board 

County Board of 
Supervisors 

Boaxd of Education 

Town Council 

aBoard of education petitions the city council for the election. 
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Delaware 

TABLE V (continued) 

Board of Education 
State Board of Educ. 
Voters 

"Wilmington 

Florida 

Georgia 

Dependent Dist. 

Hawaii 

Idaho 

Illinois 
Cities under 

500,000 pop. 

Chicago 

Indiana 
Fifth class 

cities 

All others 

Iowa 

City Council 

County Board of 
Public Instruction 
Voters 

County School Board 
Voters 

City Council 

County Board of 
Supervisors 

Board of Education 
Voters 

Board of Education 
Voters 

Board of Education 
City Council 
Voters 

City Council 

Board of Trustees 

Board of Directors 
Voters 

79 

Board of Education 

City Council 

School Board 

County School Board 

City Council 

County Treasurer 

Board of Education 

Board of Education 

Board of Education^ 

City Council 

Board of Trustees 

Board of Directors 

*%onds issued in corporate name of the school district. Signed 
by the president of the board of education and countersigned by mayor 
of city. 
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Kansas 

Kentucky-

City district 

Louisiana 

Maine 

Maryland 

Baltimore 

Massachusetts 

Michigan 
Detroit 

Second class 

Third class 

Minnesota 

TABLE V (.continued) 

Board of Education 
Attorney General 
Voters 

County Fiscal Court 
Voters 

City Council 
Voters 

School Board 
State Bond and Tax 

Board 
Voters 

Board of Directors 
Voters 

County Commissioners 
Voters 

Mayor and Council 
Voters 

Q 
City Council 

Board of Education 

County Government 

City Council 
Voters 

School Board 

Board of Directors 

County Commissioners 

Mayor and Council 

City Council 

Board of Education 
City Council^ 

Board of Education 
City Council^ 

Board of Education 
Voters 

Board of Education 
Voters 

City Council 

Board of Education 

Board of Education 

Board of Education 

cVoters may petition city council to force approval of voters. 

J 
City council can approve or submit to voters. 
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Independent 
school dist. e 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

City districts8 

New Jersey 
District VI 

Districts VH & 
VIII 

New Mexico 

TABLE V (continued) 

City Council 

Board of Education 
Voters 

Board of Trustees 
Voters 

Board of Trustees 
Attorney General 
Voters 

School Board 
Voters 
Auditor Public Accour 

School Board 
Voters 

School Board 
Voters 

City Council 

Board of Education 
Board of School 

Estimates 

Board of Education 
Voters 

Board of Education 
State Board of Educ. 
Attorney General 
Voters 

City Council 

County Board of 
Supervisors^ 

Board of Trustees 

Board of Trustees 

School Board 

School Board 

School Board 

City Council 

City Council 

Board of Education 

County Board of 
Supervisors 

eFirst class cities only. 

^Municipal separate districts may be handles by city council. 

§Nine of New Hampshire's twelve cities. 
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TABLE V (continued) 

New York 
Cities below 
125,000 

Finance Board Finance Board 

Cities above 
125,000 

Finance Board Finance Board 

Cities 400, 000 
to 1,000,000 

New York 

City Council 

Board of Estimates 

City Council 

City Council1 

North Carolina Board of Education 
State Board of Educ, 
Voters 

Board of Education 

North Dakota Board of Education 
City Board of Budget 

Review 
Voters 

Board of Education 

Ohio Board of Education Board of Education 
Department of Taxation 
Voters 

Oklahoma Board of Education 
Voters 

Board of Education 

Oregon Board of Education 
Voters 

Board of Education 

^Finance board depending on size of city is composed of various 
elements of the city government. 

proceeds from bonds paid into treasury of city to be credit of 
board of education; city tax levy covers repayment of obligations. 



83 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

City Districts 

Texas 

Utah 

Vermont 

City districts 

Virginia 

City districts 

Washington 

TABLE V (continued) 

Board of Directors 
Bond Commission 
Voters 

City CouncilJ 
Voters 
General Assembly 

Board of Education 
Voters 

Board of ,Education 
Voters 

Quarterly County Court 

City Council 
Voters 

School Board 
Voters 

Board of Education 
Voters 

Board of Education 
Voters 

Board of Education 
Voters 

Board of Education 
Voters 

Board of Education 
Voters 

Board of Education 
Voters 

Board of Directors' 

City Council 

County 

Board of Education 

Quarterly County 
Court 

City Council 

School Board 

Board of Education 

Boaid of Education 

City Council 

Board of Education 

City Council 

Board of Education 

JCity council and voters approve up to 3 per cent; beyond 3 per 
cent requires action of the general assembly. 
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"West Virginia 

Wisconsin 
City districts 

Common districts 

Wyoming 

TABLE V (continued) 

School Board 
Voters 

City Council 
Voters 

Board of Education 
Voters 

Board of Trustees 
Voters 

School Board 

City Council 

Board of Education 

Board of Trustees 
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In varying degrees forty-three states require boards of education 

to authorize the issuance of bonds. The city governments to some 

degree authorize the issuance of bonds in seventeen states: Alaska, 

Connecticut, Delaware, Georgia, Illinois, Indiana, Kentucky, Mary

land, Massachusetts, Michigan, Minnesota, New Hampshire, New 

York, North Dakoata, Rhode Island, Tennessee, and Wisconsin. 

In twenty-eight states authorization for the issuance of bonds 

rests principally with the board of education. In four states --

Connecticut, Massachusetts, New York, and Rhode Island -- authoriza

tion is strictly the responsibility of city governments. In the remaining 

states this is a shared responsibility between school boards of education 

and city governments with the city government usually controlling the 

issuance of bonds in the larger city districts and the school boards in 

the remaining school districts. This is true of Alaska, Delaware, 

Georgia, Indiana, Kentucky, Maryland, Minnesota, New Hampshire, 

Tennessee, and Wisconsin. 

A further explanation of Table V, Column 3 shows that bonds are 

issued by boards of education in thirty-seven states, by city govern

mental units in eighteen, and by the county governments in nine states. 

In twenty-five states boards of education have exclusive control over 

the issuance of bonds. In four states -- Connecticut, Massachusetts, 

New York, and Rhode Island -- this responsibility rests with city 

governments. 
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In Alaska, Delaware, Georgia, Indiana, Michigan, New Hampshire, 

New Jersey, Vermont, Virginia, and Wisconsin the responsibility 

for the issuance of bonds is shared between school boards and city 

governments. City government officials tend to control the larger 

cities and boards of education control the remaining school districts 

in the state. In Kentucky, Maryland, Mississippi, and Tennessee the 

authority to issue bonds is divided between city governments and 

county governmental units with the city council responsible for the 

large city school districts and the county government for the remaining 

school districts of the state. 

Pertinent Legal Decisions 

A number of court decisions and opinions of numerous attorney 

generals exist in such areas of long-term indebtedness as the right 

of a school district to issue bonds, the need of voter approval of bonds, 

utilization of the money derived from the sale of bonds, control of the 

interest accumulated through investment of the proceeds from bonds, 

and the governmental unit responsible for the redemption of bonds. 

The Pennsylvania court decreed in Wilson v. School District of 

Philadelphia that school districts have the power to borrow money and 
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46 issue bonds to indicate such debts. In Amey v. Pittsburg School 

District the New Hampshire court ruled that where voter approval was 

required by statute, in the absence of an authorization by the voters 

the school board did not in and of itself have the power to issue bonds 

47 
and provide for the sale thereof in order to improve school buildings. 

That money raised through the sale of bonds must be used for 

the purposes indicated during the election is a well established 

48 principle. Yet attorney generals frequently are called upon to 

determine whether a particular act lies within the meaning of this 

principle. Witness the request made in Oregon as to whether band 

uniforms fell within the meaning of "Equipping and furnishing high school 

buildings and to acquire all personal property appurtenant thereto or 

49 connected therewith" or the request made in Ohio as to whether the 

proceeds of bonds voted for the purpose of providing for the 

•^Wilson v. School District of Philadelphia, 328 Pa. 225, 195 A. 
90 (1937). 

47Amey v. Pittsburg School District, 95 N. H. 386, 64 A. 2d 1 
(1949). 

48Waldrop v. Hodges, 230 N. C. 370, 53 S. E. 2d 263 (1949). 

49Opinions Qf Attorney General, Oregon, 1958, p. 233. 
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construction of a building could be used to purchase a building already 

C Q 
in existence. In both instances the power was denied. 

Investment of the funds received from the sale of bonds until 

they are needed is a common practice. Control of the interest created 

from such investments has caused much controversy between city 

governments and city school boards in those states where the city 

-council has had some responsibility for handling such funds. The 

attorney generals of both Ohio and Indiana have ruled that such sums 

belong to the school district and were controllable by the board of 

51 education. 

In Booth v. Board of Education and Boll v. City of Ludlow the 

courts declared that where a school district lay within the confines 

of a city or if the boundaries of the two coincided, bonds issued for 

52 
school purposes resulted in indebtedness for the board of education. 

This principle was substantiated in Board of Education v. City of 

Louisville when the court declared: 

^Opinions of Attorney General, Ohio, 1956, p. 550. 

^Opinions of Attorney General, Ohio, 1956, p. 39, and Opinions 
of Attorney General, Indiana, I960, p. 242. 

-^Booth v. Board of Education, 229 Ky. 719, 17 S. W. 2d 1013 
(1929), and Boll v. City of Ludlow, 227 Ky. 208, 12 S.W. 2d 301 (1928). 
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. . . statute making school bonds obligations of city where city 
school district embraces city, cannot be applied where city 
boundaries extend beyond boundaries of school district; therefore, 
bonds are obligation of school district, only property within 
district may be taxed, and only voters within the district may 
vote on the question of the issuance of bonds. 53 

SUMMARY 

School indebtedness can be divided into two classes: long-term 

and short-term. Long-term indebtedness is employed primarily in 

the financing of site procurement and the construction and repair of 

facilities. It can be distinguished from short-term indebtedness in 

that it creates a debt on the part of the district and that a more sub

stantial period of time is utilized in the repayment of such obligations. 

Short-term instruments are used to handle emergencies that 

result from a temporary lack of funds. Short-term obligations do not 

necessarily create indebtedness for the district in the constitutional 

sense and are generally repaid in a single year. 

The authority to assume a debt is a privilege granted by the 

legislatures to the school districts and not an inherent right. Whatever 

authority school districts have to create debt is derived from the 

statutes of the various states. This principle is rigidly adhered to by 

^Board of Education v. City of Louisville, 258 S. W. 2d 707 

(1953). 
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the courts and invariably they will rule against school districts becom

ing involved in debt unless they strictly follow the letter of the law. 

That school districts are no longer required to operate on a 

pay-as-you-go basis is clearly shown by the fact that all states permit 

long-term indebtedness and forty-six states permit short-term 

borrowing. However, indebtedness is not encouraged and the proced

ures established for the creation of indebtedness are quite restrictive 

in nature, especially, in terms of the amount of debt allowed. 

In the area of short-term indebtedness state legislatures have 

tended to place more responsibility in the hands of local boards of 

education. This study shows that local boards of education control 

short-term indebtedness in thirty-two states. In only five states --

Connecticut,, New Hampshire, Rhode Island, Tennessee, and Virginia --

is this the responsibility of the city government. Except for Alaska, 

Delaware, Hawaii, Massachusetts, and West Virginia,who do not 

authorize short-term loans, ajpproval in the remaining states is either 

by state or county officials; or in the case of Wyoming by the voters of 

the district. 

The general tendency appears to be that of granting control of 

long-term indebtedness to local school boards as agents of the state, 

rather than to city governments. The study shows that forty-three 

states permit school boards to control the authorization of loans whereas 



seventeen states confer this responsibility on city governments. In 

twenty-eight states this is the exclusive right of the board of education. 

In four states -- Connecticut, Massachusetts, New York^ and Rhode 

Island -- authorization is strictly the responsibility of city governments 

In those states where the responsibility is shared between boards of 

education and city governments the deciding factor appears to be the 

size of the city. In some large cities the city government handles 

authorization of bonds and in the rest of the state this is the responsi

bility of school boards. In Chicago, second and third class districts 

of Michigan, and the state of North Dakota school board authorization 

must receive city council approval. 

School boards appear also to be the principal agent of the state 

for the issuance of bonds. Boards of education issue bonds in thirty-

seven states, city governments in eighteen states, and county govern

ments in nine states. In twenty-five states the issuance of school 

bonds is the exclusive right of school boards. In four states this right 

belongs exclusively to city governmental units. In eleven states school 

boards and city governments share this responsibility. The city govern 

ments in these states tend to control the larger cities and boards of 

education control the remaining districts of the states. 

The general tendency has been to place some outside restraint 

on the elected officials who handle the school district's program of 
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indebtedness. In forty-six states voter approval is required. If the 

eligible voters of the district are not required to approve the program, 

the inclination appears to be approval by a second governmental unit. 



CHAPTER V 

THE CREATION AND CONTROL OF SCHOOL FACILITIES 

A study o£ the creation and control of educational facilities should 

include the study of various stages in the creation of such facilities 

encountered by a school district in its attempt to carry to fruition the 

state delegated responsibility of educating its citizens. The procure

ment of sites upon which to erect buildings plays an important role. 

The approval of building codes is to be reckoned with. The utiliza

tion of the facilities once they are completed must also be considered. 

Only as these facts are explored can a picture of the creation and 

control of school facilities be presented. 

PROCUREMENT OF SITES 

Site procurement is di vis able into two phases: site selection and 

actual procurement. An examination of the statutes as illustrated in 

Table VI, Column 2 shows that site selection is predominantly a function 

of the board of education; forty-four states have authorized such boards 

to choose sites. In Utah, if state aid is employed, then approval of the 

state is also required. In five states -- Colorado, Connecticut, Idaho, 

Montana, and Vermont -- voter approval is required in addition to 
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TABLE VI 

STATE PROVISIONS GOVERNING LOCAL SCHOOL 
DISTRICT SITE PROCUREMENT 

State 
Agency-

Selecting 
Site 

Agency 
Procuring 

Site 

Agency 
Initiating 

Eminent Domain 
(1) (2) M. (4) 

Alabama 

Alaska 
City Dist. 
Indep. Dist. 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Bd. of Educ. 

City Council 
Bd. of Educ. 

Bd. of Trust. 

Bd. of Direct. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 
Voters 

Bd. of Educ. 

Bd. of Public 
Instr. 

Bd. of Educ. 

City Council 
Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Educ. a 

Bd. of ''fiduc. 

Town Council 

Bd. of Public 
Instr. 

Bd. of Educ. 

City Council 
Bd. of Educ. 

Bd. of Trust. 

Bd. of Direct. Bd. of Direct. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

State Bd. of Educ. 
and/or Bd. of 
Educ. 

Bd. of Public 
Instr. 

Georgia Bd. of Educ. Bd. of Educ. Bd. of Educ. 

aVote of electors of district required before lots can be bought or 
sold. 
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TABLE VI (continued) 

Bd. of Super. Bd. of Super. 

Bd. of Trust. Bd. of Trust. 
Voters 

Hawaii 

Idaho 

Illinois 
cities under 
500,000 

Chicago 

Indiana 

Iowa 

Kans as 

Kentucky 

Louisiana 

Maine 

Maryland 

Baltimore 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

School Board 

School Direct. 

Bd. of Educ. 

City Council 

School Commit. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. ̂  

Bd. of Educ. 

City Council 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

City Council 

School Direct. 

Bd. of Educ. 

City Council 

School Commit. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Super. 

Bd. of Trust. 

Bd. of Educ. 

b 
City Council 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

City Council 

School Direct. 

Bd. of Educ. 

City Council 

School Commit. 

Bd. of Educ. C 

Bd. of Educ. 

Bd. of Trust. 

^Condemnation by city in name of city in trust for use of schools. 

cIf financed through borrowing, the borrowing is subject to the 
approval of the legislative body of first class cities. 

^State educational finance commission must approve. 
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TABLE VI (continued) 

Bd. of Trust. Bd. of Trust. municipal6 

school dist. 

Missouri 

Montana 

Nebraska 

classes 
HI, IV, V 

Nevada 

New Hampshire 

New Jersey-

New Mexico 

New York 
cities under 
70,000 

cities under 
125,000 

Bd. of Educ. 

f 
Bd. of Trust. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. ® 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Trust. 

City Council 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

City Council1 

eMunicipal school districts have city board of trustees; the 
remainder have county boards. 

^Approval of district electors required unless site is contiguous 
with a site upon which a high school exists. 

§City council must approve appropriations for purchase before 
school board can complete deal. 

^On request of the board of education. 

1Board of education petitions city council who secures title and 
conveys same to board of education. Board of education stands cost. 
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cities over 
125,000 

TABLE VI (continued) 

Bd. of Educ. Bd. of Educ. ̂  

North Carolina School Bd. 

North Dakota 

Ohio 

Oregon 

Pennsylvania 

Rhode Island 

Bd. of Educ. 

Bd. of Educ. 

School Bd. 

School Direct. 

School Bd. 

South Carolina Bd. of Trust. 

South Dakota 

Tennessee 

Texas 

n municipal 
school dist 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Trust. 

School Bd. 

Bd. of Educ. 

Bd. of Educ. 

School Bd. 

School Direct. 

Town Council 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Trust. 

City Council 

School Bd. 

Bd. of Educ. 

Bd. of Educ. 

School Bd. * 

School Direct. 

Town Council 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Trust. 

m 

jTitle taken in name of city and city holds property in trust for 
school district. 

^If by law of June 8, 1917, city council was empowered to acquire 
real property for school purposes, it shall conduct eminent domain 
proceedings. 

^•Requests action of county district boundary board. 

mTitle to such land is vested in town. 

nMunicipal school districts have city boards of trustees; remain
der have county boards of trustees. 
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TABLE VI (continued) 

Utah Bd. 
o 

of Educ. Bd. of Educ. Bd. of Educ. 

Vermont Bd. of Direct. ̂  Bd. of Direct. ̂  
q 

Town Selectmen 

Virginia Bd. of Educ. Bd. of Educ. Bd. of Educ. 

Washington Bd. of Educ. Bd. of Educ. Bd. of Educ. 

West Virginia Bd. of Educ. Bd. of Educ. Bd. of Educ. 

Wisconsin 

city dist. Bd. of Educ. Bd. of Educ. r City Council 

common dist. Bd. of Educ. Bd. of Educ. Bd. of Educ. 

Wyoming Bd. 
s 

of Educ. Bd. of Educ. Bd. of Educ. 
Electors 

°If state aid is used, the building site must be approved by the 
state board of education and state building board. 

Plf authorized by electors of district. 

lOn application of board of education (selectmen consist of mayor 
and alderman). 

rDeeds and leases taken in the name of city. The title to all 
school property shall rest in city. 

sState board of education may establish standards for the loca
tion and selection of sites. 
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selection by the board of education. Montana does not demand elector 

approval if the site selected by the board of education is contiguous with 

a site upon which a high school already exists. Only in city districts 

in Alaska and Baltimore, Maryland is the municipal government 

responsible for site selection. 

The city government has a slightly more active role in the 

procurement of school sites. In Alaska (city districts), Delaware, 

Illinois (Chicago), Louisiana, Maryland (Baltimore) and Rhode 

Island the city government purchases school sites. In the remaining 

states procurement is by the board of education or county governmental 

units. Although the board of education purchases the site in New 

Hampshire, the city council must appropriate the funds before the 

transaction can be completed. 

In Vermont voter approval is required before land can be purchased. 

In several New York cities* and in Wisconsin the title to land is taken 

in the name of the city. In New York the land is held in trust by the 

school district. The title to all school property rests with the city 

* Albany, Buffalo, New York, Rochester, Syracuse, and 
Yonkers. 

^City school districts. 
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in Maryland (Baltimore), Virginia, and Wisconsin. The electors of 

the Racine School District in Wisconsin recently (I960), voted to unite 

in a common school district with the surrounding county area and were 

required to purchase the sites and buildings from the city of Racine. 

Pertinent Legal Decisions 

The principle of courts ..not interfering with site selection by 

school officials unless it can be shown that the school directors were 

influenced by improper motives or a manifest abuse of discretion, is 

well established. As early as 1893 the supreme court of Pennsylvania 

declared: 

For an abuse of discretion, or an act contrary to law, the remedy 
is the common pleas, but, for a mistake in judgment as to the time 
or manner of performance of their official duties, they are answer
able to the constituency that elects them. They must act. Their 
action must be within the legal limits that bound their powers. If 
they refuse to act, or go beyond the fair exercise of their discretion, 
the courts can exercise control over them. If neither of these 
conditions exists, but they proceed to discharge their duties, 
exercising their official discretion as to the manner, the courts 
cannot interfere. 4 

Through the years this principle has been consistently upheld by 

the courts. ̂  

^City school districts. 

4Roth v. Marshall, 158 Pa. 272, 27 A. 945 (1893). 

5Brown v. Candler, 236 N. C. 576, 73 S. E. 2d 550 (1902); Pickler 
v. Board of Education, 149 N. C. 221, 62 S. E. 902 (1908); Mclnnish v. 
Board of Education, 187 N. C. 493, 122 S.E. (1924); Van Es v. School 
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In Cross v. Fisher the supreme court of Tennessee stated that 

the location of schools is often left entirely in the hands of the local 

authorities and that the courts would not interfere unless the action 

of the board of education has been arbitrary and their power abused.^ 

In this case the county superintendent of schools and the county 

board of education had dissolved four schools, consolidating them in a 

single location. Transportation had been provided for those students 

who lived an appreciable distance from the new location. A number of 

taxpayers petitioned the lower court indicating that consolidation had 

created hardships for the students who lived a great distance from the 

school and charged the defendants with arbitrary action and abuse of 

power. The lower court ruled for the board of education. 

On appeal the supreme court indicated that if the charges of abuse 

and arbitrary use of authority could be substantiated, the actions of 

the school officials would have been enjoined, but in fact the charges were 

not substantiated and therefore the decision of the lower court was up-

7 
held. This reasoning has been echoed in a number of cases. 

District, 197 la. 348, 197 N.W. 55 (1924); Aikins v. McAden, 229 N. C. 
572, 51 S.E. 2d 484 (1949); and Feezor v. Siceloof, 232 N. C. 563, 61 
S. E. 2d 714 (1950). 

^Cross v. Fisher, 132 Tenn. 31, 177 S. W. 43 (1916). 

^Dube v. Peck, 22 R.I. 443, 48 A. 477 (1901) and Murphy v. 
Duffy, 46 R.I. 210, 124 A. 103 (1924). 
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In a North Carolina case the court went so far as to say, "The 

municipal board of education, in selecting sites for new buildings acts 

g 
in its capacity as an administrative agency of the state government. " 

In the area of conflict of authority between city government and school 

district officials, in Rhode Island, the Supreme Court of that state 

ruled that the suggestion of the town government as to the location of 

sites must be regarded as advisory only and in no way binding on the 

school officials. ̂  

EMINENT DOMAIN 

In the process of procuring school sites boards of education and 

on occasion city governments are called upon to utilize the power of 

eminent domain. "When, in the minds of public authorities, a particular 

parcel of land is necessary for the functioning of the schools and 

negotiations between these authorities and the owner are impossible 

because of a reluctance on the part of the owner to sell or the inability 

to locate him, eminent domain may be employed. 

®Board of Education v. Allen, 243 N. C. 520, 91 S. E. 2d 180 
(1956). 

^Hasbrouck v. School Committee, 46 R. I. 466, 128 A. 449 
(1925). 
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The right of "eminent domain" is the right of nation or state or 
those to whom power has been lawfully delegated to condemn 
private property for public use and to appropriate ownership or 
possession of such property for such use upon paying owner just 
compensation. Leonard v. Autocar Sales & Service Co., 64 N. E. 
2d 477, 392 111. 182, 163 A. L. R. 670. 10 

Eminent domain implies a taking by the sovereign for some 
public benefit, and is a reserved right or inextinguishable 
attribute of sovereignity that may be exercised by the state or 
its authorized agent to effect a public good whenever public 
necessity requires it. Cincinnati, 1.1. W. R. Co. v. City of 
Connersville, 83 N. E. 503, 170 Ind. 316.^ 

Or, as the Ohio Supreme Court ruled in Helsel v. Board of County 

Commissioners: 

Constitutional provisions regarding the power of eminent domain 
are not grants of power, but are limitations upon the use of the 
power which would otherwise be without limit .... The exercise 
of the power of eminent domain may be delegated by it (state) and 
when so delegated, is limited by the uses for which it is conferred. 

Pertinent Legal Decisions 

The right to exercise the power of eminent domain for public 

13 
schools is beyond question. In School Board v. Alexander the court 

ruled: 

IQWords and Phrases (St. Paul: West Publishing Company, 1959). 
Vol. 14, p. 475^ 

Hlbid. , p. 471. 

^Helsel v. Board of County Commissioners, 149 Ohio 583, 79 
N. E. 2d 698 (1947). 

^American Jurisprudence, Vol. 18, p. 682. 
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The state may grant the power generally to condemn any property 
for a public use, or it may place such restrictions upon the power, 
the manner of its exercise or the character of the property that 
may or may not be taken as it pleases and when such restrictions 
are imposed, they must be obeyed. ̂  

This opinion has been substantiated in court cases on numerous 

occasions, ̂  and is confirmed by statute in most of the states. 

Provisions of the statutes are presented in Table VI; Column 4 

of this table shows that the boards of education in forty-four states 

initiate eminent domain proceedings. In nine states -- Alaska (city 

districts), Illinois (Chicago), New Hampshire, New York, ̂  Louisiana, 

Maryland (Baltimore), Rhode Island, Vermont, and Wisconsin -- the 

city government initiates this action. 

Legislative restrictions have been placed on three of the forty-

four states where eminent domain is begun by board of education action. 

In Delaware the state board of education can also initiate eminent 

domain action for a school district. Where school districts in the first 

•^School Board v. Alexander, 126 Va. 407, 101 S. E. 349 (1919). 

15 
Terre Haute v. Evansville & Terre Haute R. R. Co. , 149 Ind. 

174, 46 N. E. 77 (1897); Lewis v. Bummell, 190 Ind. 585, 131 N. E, 386 
(1921); Ront v. State, 207 Ind. 312, 192 N. E. 447 (1934); and 
Cemetery Co. v. Warren School, 236 Ind. 171, 139 N.E. 2d 538 (1957). 

^Albany, Buffalo, New York, Rochester, Syracuse, and Yonkers. 
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class cities of Michigan (Detroit) must finance the purchase of school 

sites by borrowing, the legislative body of the city must grant authority 

to the school district to make the loan. 

In Illinois (Chicago) property is condemned by the city in its 

name and held in trust for the use of the schools. The city council 

institutes eminent domain procedures on the request of the boards of 

education in New Hampshire, New York (cities under 125,000), and 

Vermont. In the larger cities of New York the city council has the 

power to acquire real property for school purposes directly. In Rhode 

Island and Wisconsin the title to such land is secured by action of the 

town and city councils respectively and vested in these cities. 

Among the limitations created by state legislatures is that of 

restricting the size of areas subject to condemnation. Examples of 

such statutes are found in Maine (where school sites are limited to 

25 acres), ̂  and Virginia (45 acres). Generally the legal 

authorities have ruled that eminent domain cannot be employed to 

19 
take land that is already fulfilling a public use. However, the 

20 
legislature of Minnesota has seen fit to permit such action. 

17 Revised Statutes of Maine, 41:15. 

^Opinions of Attorney General, Virginia, 1954, p„. 197. 

^Opinions of Attorney General, New Mexico, 1955, p„ 483 and 
Cemetery Company v. "Warren School, op. cit. 

^Minnesota Statutes, 123:36. 
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The rule which permits school boards to select and procure 

school sites has been followed by the supreme courts of Colorado and 

Indiana in holding that the reasoning of the board of education in deter

mining that eminent domain must be employed will not be questioned 

unless fraud or subterfuge can be shown on the part of the board. 

The power to determine the necessity of taking land for a school 
house site is vested in the school authorities of the district and 

21 not a question for a commission or jury. 

"We hold a court may not inquire into the administrative deter
mination of the propriety, reasonableness, or necessity of taking 
property, except for fraud, or when the proceeding is a subterfuge 
for taking property for a private use. ̂  

BUILDING CODES AND PLANS 

Unless state law-making bodies legislate to the contrary, preced

ent has been well established that school boards are not subject to the 

local building codes in the erection of school facilities. In summariz

ing this area Yokley has indicated: 

There can be no question, but that a state has the power to take 
sole jurisdiction over the supervision and control of the construction 
and repair of school buildings .... It is fundamental, of course, 
that in order to exclude municipalities from exercising regulatory 
functions in the legitimate realm of police power the state must 
completely and exclusively occupy the field. The difficult question 

^Kirkwood v. School District, 45 Colo. 358, 101 P. 343 (1909). 

^^Cemetery Company v. Warren School, op. cit. 
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to be resolved is whether the state law is intended to occupy the 
whole field. The difficulty is obiviated when the legislature 
expressly declares that its regulations are not intended to be 
exclusive, or when, on the other hand, the law making body of 
the state explicitly includes in a statute a statement of intention 
to occupy the whole field accompanied by a general plan for the 
implimentation of such intention. ̂  

The concept that a board of education is not subject to the city 

building code was begun in 1906 with the case Kentucky Institute v. 

24 Louisville. The city of Louisville had passed an ordinance requiring 

that fire escapes be attached to all buildings of a particular class. 

When the Kentucky Institute for the Education of the Blind did not com

ply with these regulations the case was brought before the courts. In 

ruling against Louisville the court declared: 

The principle is that the state, when creating municipal govern
ments, does not cede to them any control of the state's property 
situated within them, nor over any property which the state has 
authorized another body or power to control. How can the city 
have ever a superior authority to the state over the latter's own 
property, or in its control and management? From the nature 
of things it cannot. If the city council can override their (board of 
vilsitats) judgment and discretion in the matter of providing fire 
escapes or other apparently needed improvements, then it follows 
that the city's officers, and not the state's will to that extent, 
control the expenditure of the money. 

C. Yokley, Municipal Corporations, (Charlottesville: 
Michie Company Law Publishers, 1957). Vol. 2, pp. 322-323. 

.^Kentucky Institute v. Louisville, 123 Ky. 767, 8 L. R.A. 
(N.S.) 553, 97 S.W. 402 (1906). 
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The supreme court of Wisconsin echoed this idea when it 

declared in 1909: 

General prohibitions in general laws, or in city ordinances made 
pursuant to general charter authority, apply to all private parties, 
but are not rules of conduct for the state. " 

Precedent in the early nineteen hundreds would have appeared to 

favor school board independence of municipal building codes, but in 

Z6 1913 a contrary ruling was handed down in California. This decision 

questioned earlier rulings and led to a period of uncertainity as to the 

need for boards of education to comply with local building codes. 

The power conferred on trustees of school districts . . •. to 
erect and construct school buildings, is to be taken only as a grant 
of power to effectively carry out the purpose of their creation, and 
does not confer on them police powers in the construction of such 
buildings; hence under (the California) constitution Article 11.811 
conferring power upon every county, city, town, or township to 
make and enforce within its limits all local police, sanitary and 
other regulations not in conflict with general laws, a municipality 
has the power to subject a school district erecting a school build
ing within its corporate limits, but which also constitutes territory 
of the school district, to its regulatory building ordinances and 
building code, in the exercise of its police power. 

This newer interpretation was not followed by the courts of 

y 7 00 
Missouri or Utah who ruled against city building codes in 1916 and 

Milwaukee v. McGregor, 140 Wise. 35, 121 N. W. 642 (1909). 

26 Pasadena School District v. Pasadena, 166 Cal. 7, 47 L. R. A. 
(N.S.) 892, 134 P. 985 (1913). 

^Board of Education v. St. Louis, 267 Mo. 356, 184 S.W. 975 
(1916) .  

^®Salt Lake City v. Board of Education, 52 Utah 540, 175 P. 654 
(1918). 
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1918 respectively. In answer to the plaintiff's reference to the Pasa

dena case, the judges of Utah indicated that the statutes of Utah and 

California differed and therefore the case was not applicable. The 

precedent of school board supremacy was upheld in two Ohio cases in 

29 1924 and 1932. In the earlier case the court reasoned: 

There having been no general surrender of sovereignty over 
municipalities operating under a charter of their own adoption, 
the sovereignity of the state extends throughout the municipalities, 
in all matters not clearly surrendered and that sovereignty may not 
be defeated by the enactment of an ordinance inconsistant with 
general laws. 

Any significance the Pasadena case held in California was later 

removed in 1956 when the California Supreme Court overruled the 

earlier decision declaring that the state had preempted the field of 

regulating public school building construction. The court stated: 

The state has completely occupied the field of regulating public 
school construction, and construction of such school buildings by 
school districts is not subject to the building regulations of a 
municipal corporation in which the building is constructed. 

The court of New Jersey in 1961 followed the rationaleof S&lt Lake 

City v. Board of Education, Board of Education v. St. Louis, and 

Milwaukee v. McGregor in ruling that the local board of education need 

^Niehaus v. State, 111 Ohio 47, 144 N.E. 433 (1924) and 
Benzing v. Board tof Education, 41 Ohio App. 468, 181 N.E. 150 
(1912). 

30Hall v. City of Taft, 42 Cal. 2d 177, 302 P. 2d 574 (1956). 
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not comply with the municipal building code in the construction of 

public school facilities. ̂  

Although the rule that local boards of education need not comply 

with city building codes unless instructed to do so by statute is well 

established, attorney generals are continually requested to rule on 

specific applications of the principle. They do not always agree. As 

an example, requests were submitted to the attorney generals of 

Minnesota and Ohio concerning the payment of building permit fees. 

The Minnesota attorney general ruled in favor of such fees,basing his 

decision on the following statement: 

The payment of a fee for a building permit ordinarily involves 
more service furnished on the part of the city than the mere furnish
ing of a certificate permitting the erection of a building. It involves 
examination of plans and specifications, inspection during building, 
material, and labor. If the amount of fee charged is for the 
permit, under the terms of the ordinance is reasonable, I see no 
reason why the school district may not pay such a fee, as it may 
pay fees for other services. ̂  

In general when the fee is reasonable and in such an amount as 

merely to cover the actual cost of the service rendered, the courts 

do not object. However, excessively high fees whose basic purpose 

might be other than to cover the costs of these services can result in 

adverse rulings. 

•^Kavey v. Board of Commissioners, 69 N.J. Sup. 94, 173 A. 
2d 536 (1961). 

Opinions of Attorney General, Minnesota, 1950, p«, 87. 
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The Ohio attorney general looked upon such fees as an attempt to 

thwart the operation of state law and declared it illegal; to quote from 

his opinion: 

The general assembly of the state having enacted a general law 
requiring the building inspection department of municipalities 
having a regularly organized building inspection department to 
approve plans for the construction of public school buildings erected 
within such municipalities, a municipality is without power to 
thwart the operation of such general law by the enactment of an 
ordinance requiring the payment of a fee as a condition precedent 
to compliance therewith. 

34 35 36 
The attorney generals of Iowa, Michigan, and Ohio, called 

upon to interpret state statutes in terms of adherence by the boards 

of education to municipal building codes,except for Iowa ruled for 

the boards of education and against cities. The attorney general of 

Iowa,basing his opinion on the decision reached in Pasadena School 

District v. Pasadena,decreed: 

School districts are quasi-municipal corporations of the most 
limited power known to the law and are subject to the provisions of 
city ordinances pertaining to building permits and fees. 

31 
Opinions of Attorney General, Ohio, 1956, p, . 166. 

34rw • Opinions of Attorney General, Iowa, 1950, p0 201. 

^Opinions of Attorney General, Michigan, 1959, p>. 3. 

O ZL 
Opinions of Attorney General, Ohio, I960, p. 436. 

^ Opinions of Attorney General, Iowa, 1950, Po 201. 



112 

Four villages and a city each with an individual building code 

existed in a single independent school district in Minnesota. The 

state had created a state code to cover all public school buildings 

called "Guide for Educational Planning of Public School Buildings. " 

The board of education, hoping to standardize its buildings, asked the 

attorney general if it could follow the state criteria rather than the 

building codes of the individual governmental units within its boundaries. 

The attorney general ruled: 

We are of the opinion that criteria contained in the manual super
sede any local building code adopted by village or city councils 
within the school district and that the school district not only has 
the authority to use the "criteria" as a building code but is required 
to do so under the statute. 

An examination of Table VII, Column 2 reveals that forty-two 

states require approval of building plans by a state agency, usually 

the state board of education or the superintendent of public instruction. 

In five states: Alabama, Louisiana, Neibraska, New York, and Wyom

ing local board of education approval is sufficient. This is also true 

of Arizona unless the debt limit of four percent is passed. In such 

case the approval of the county board of supervisors is necessary. In 

Iowa, Oregon and Washington the approval of the county superintendent 

is sufficient. In Illinois (Chicago) the county superintendent must 

•^Opinions of Attorney General, Minnesota, 1958, #5088. 
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approve along with the state superintendent of public instruction 

and the fire marshall. - - — -

In Connecticut and Maryland (Baltimore) approval by an agency 

of the local government is required. While the Connecticut Statutes 

call for a check by the state board of education to see that plans con

form with the reqviirements of the state fire marshall and the depart

ment of health, approval by the town building committee is also 

mandatory. 

ZONING RESTRICTIONS 

In its original and primary sense "Zoning" is simply the division 
of a city into districts and prescription and application of different 
regulations in each district which are divided into two classes: 
those regulations having to do with structural and architectural 
designs of buildings; and those which prescribe use|o which build
ings within certain designated districts may be put. ^ 

The zoning power of municipal corporation is derived from 
police power. "Zoning" signifies the division of a municipal 
corporation into separate areas and the application to each area 
of regulations which generally pertain to the use of buildings to 
their structural or architectural design. Elizabeth City v. Aydlett, 
161 S.E. 78, 201 N.C. 602.40 

Speaking generally of zoning powers McQuillen has written: 

It is fundamental that a municipal corporation has no inherent 
police power, and hence it has no inherent zoning power. Accord
ingly, municipal power of zoning must exist, if it does at all, by 

^Words and Phrases, Vol. 45, pc 668. 

40Ibid., pv 668. 
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virtue of delegation from the state. Moreover, the delegation of the 
power of comprehensive zoning must be specific or necessarily 
implied, and cannot, according to many authorities, be inferred 
from the usual grant of general or police powers to municipal 
corporation. 

While the power of zoning constitutes a phase of the police power, 
it usually exists in municipal corporations by virtue of specific 
delegation ordinarily by state statute, sometimes b^^onstitutional 
provision, and sometimes by charter authorization. 

Antieau carries this a bit farther: 

Today municipal zoning is clearly constitutional in principle. 
"Comprehensive zoning has long been established as being a 
legitimate exercise of the police power. " A municipal zoning 
ordinance will be sustained so long as it is reasonable and bears 
a reasonable relationship to the community health, safety, morality, 
or general welfare .... Whether the restrictions imposed upon 
the use of private property by municipal zoning ordinance do in 
fact, bear a real and substantial relation to the public health, 
safety, morals, or welfare, or whether they are essentially 
capricious and unreasonable is a question always subject to 
judicial review, "The reasonableness of municipal zoning ordinances 
are always subject to judicial review," says the Michigan Supreme 
Court. 

The validity of every zoning ordinance is to be tested as applied 
to a particular piece of property at a particular time.^ 

Because the statutes granting zoning powers in the various states 

are quite similar, the statutes of Texas are quoted for illustrative 

purposes: 

^Eugene McQuillin, The Law of Municipal Corporations, 
(Chicago: Callagham & Company, 1950). Vol. VIII, pp. 64-65. 

Chester James Antieau, Municipal Corporation Law, (San 
Francisco: Matthew Bender & Company, 1962). Vol. I, pp. 418-420. 
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For the purpose of promoting health, safety, morals, or the 
general welfare of the community, the legislative body of cities 
and incorporated villages is hereby empowered to regulate and 
restrict the height, number of stories, and size of buildings and 
other structures, the percentage of lot that may be occupied, the 
size of the population, and the location and use of buildings, st£jic-
tures, and for trade, industry, residence, or other purposes. 

In an attempt to determine the current policy in the area of zoning, 

it is necessary once agciin to examine the statutes of the various states. 

Table VII, Column 3 illustrates the need on the part of the school 

district to comply with the municipal zoning codes. The fifty states 

can be categorized as follows: states in which the district must 

adhere, those in which adherence is not required, and a third group 

in which the ruling of the municipal zoning board is only advisory to 

be accepted or rejected as the school district choses. 

Arizona, Hawaii, Idaho, Illinois, Missouri, Nevada, New 

Hampshire, New Jersey, and Washington do not require adherence to 

local zoning ordinances. In eleven states: Alabama, Arkansas, 

California, Colorado, Connecticut,; Iowa, Michigan, Minnesota, New 

York, North Dakota, and Ohio the local commission serves only in 

advisory capacity subject to overruling by a two-thirds vote by the 

local board of education. In the remaining states zoning ordinances 

are applicable to the schools and for these states the courts have been 

^Texas Civil Statutes, 4:1011A. 
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TABLE VII 

STATE PROVISIONS GOVERNING LOCAL SCHOOL 
DISTRICT BUILDING RESTRICTIONS 

State 
Agency-

Approving 
Plans 

Adherence to 
Municipal 

Zoning Ordinances 
(1) (2) (3) 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Bd. of Educ. Advisory' 

State Dept. of Yes 
Administration 

Bd. of Trust. ̂  No 

State Board of Advisory 
Education 

State Dept. of Educ. Advisory' 
State Div. of Arch. 

State Board of Advisory 
Education 

State Board of Advisory 
Education^ 
Town Building 
Committee 

^f zoning commission refuses permission, it can be overruled by 
a two-thirds vote of board of education. 

^If bonded indebtedness is in excess of 4% county board of super
visors must approve plans. 

cIf the planning committee reports unfavorably on a proposed site, 
the board of education must wait thirty days before making purchase. 

^Checks to see if plans conform with requirements of state fire 
marshall and department of health. 



TABLE VII (continued) 

Delaware State Board of 
Education 

Yes' 

Florida State Board of 
Education 
State Board of 
Health 

Yes 

Georgia State School 
Building Authority* 

Yes 

Hawaii State Department 
Public Instruction 

No 

Idaho State Board of 
Education 

No 

Illinois 

cities under 

500,000 

Chicago 

Super. Public Instr. No 

State Fire Marshall 
County Superintendent 

Super. Public Instr. No 
State Fire Marshall 

Indiana State Board of 
Education 

Yes 

Iowa County Superintendent Advisory 
of Schools 

Kansas State Architect Yes 

eBoard of education has the right of appeal to the board of 
adjustments and the courts. 

Upon request of local school board. 
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Kentucky 

Louisiana 

Maine 

Maryland 

Baltimore 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

municipal 
school dist. 

Missouri 

Montana 

Nebraska 

Nevada 

TABLE VII (continued) 

Super. Public Instr. Yes 

Parish School Board Yes 

Super. Public Instr. Yes 

Super. Public Instr. Yes 

Super. Public Instr. Yes 
City Council 

Supervisor of Plans® Yes 

Super. Public Instr. Advisory 

State Department of Advisory 
Education 

State Educational Yes 
Finance Commission 

State Educational Yes 
Finance Commission 

State Board of No 
Education 

State Board of Yes 
Health 

Board of Education Yes 

State Planning Board No 

^According to standards established by the board of schoolhouse 
structural standards. 
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TABLE VII (continued) 

New Hampshire 

New Jersey-

New Mexico 

New York 
cities under 

70,000 

cities under 

125,000 

cities over 
125,000 

North Carolina 

North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

State Board of No 
Education 

State Board of No 
Education 

State Board of Yes 
Education 

Commissioner of Advisory-
Education 

Board of Education Advisory-

Board of Education1 Advisory 

Super. Public Instr. Yes 

Super. Public Instr. Advisory 

State Department of Advisory 
FinanceJ 

State Board of Yes 
Education^ 

County School Super. Yes 

State Department of Yes 
Education 

^Lacks a zoning code. 

*125,000 - 250,000 common council carries out construction; 
400, 000 + Board of education delivers plans to common covincil who in 
turn awards contracts; 1,000,000 Bureau appointed by board of educa
tion. 

^Municipal building inspection department must approve. 

^Has authority to prescribe rules governing construction of school 
buildings. 
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TABLE VII (continued) 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

municipal 
school dist. 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

Wisconsin 

Commissioner of Yes 
Education 

State Superintendent Yes 
of Education 

Super. Public Instr. Yes 

State Fire Marshall Yes 

State Fire Insur. Yes 
Inspect. 

State Fire Insur. Yes 
Inspect. 

Super. Public Instr. Yes 

State Board of Health1*1 Yes 

Super. Public Instr. 

State Board of Educ. n 

Yes 

County Superintendent No 
of Schools 

Yes 

State Industrial Comm. Yes 

Wyoming Bd. of Educ. Yes 

*If costs exceed $5,000 or if state aid applied the approval of state 
building board is also required. 

mIf the district wishes to receive state aid. 

nCan demand that plans be approved before construction begun. 

°Commissioner of education prepares plans for use and guidance 
of school districts. 
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designated as the final arbitor. Therefore, it is to the courts that one 

must turn to clarify the picture of zoning ordinances and the school 

districts. 

Pertinent Legal Decisions 

It can be stated that the courts have looked with disfavor on the 

attempts of cities to restrict the location of schools with zoning regula

tions unless the state has specifically granted the city this right. Even 

then, these restrictions must be made on the bases of and in relation to 

protecting the public health, morals, safety, or welfare to receive 

approval by the courts. > 

The supreme court of New York in 1915, School District v. 

Hewlett Bay stated: 

Villages are empowered by law to adopt zoning ordinances for 
the purpose of promoting the health, safety, morals, or general 
welfare of the community, but any such regulations adopted must 
b e  d e s i g n e d  t o  f a c i l i t a t e  t h e  a d e q u a t e  p r o v i s i o n s  o f  s c h o o l s  . . . .  
Village, in absence of a specific grant of power, cannot by a zoning 
regulation prevent the location of a school within its borders and 
thereby prohibit the performance by the school district of the duty 
imposed upon it by law.44 

44SchoolDistrict v. Hewlett Bay, 107 N. Y.S. 2d 858, (1915). 
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In Connecticut the court ruled that the primary object of zoning 

was the promotion of health, safety, welfare, and prosperity of the 

community and that all zoning ordinances should be construed with 

these objects in mind. The judges went on to say that schools were 

45 suitable in an area zoned for residence. The courts of Iowa echoed 

this statement concerning the location of schools in residential areas 

and went on to proclaim that zoning ordinances should not be extended 

46 by implication to prevent a use not clearly prohibited. 

When the citizens of Ladue, Missouri attempted to exclude public 

schools from an exclusive residential area via a zoning regulation, 

the Missouri Supreme Court reiterated that the constitution and statutes 

had given the school district power to locate and procure sites for 

public schools, and unless the state had expressly granted Ladue the 

power to control the location of schools, it did not have the authority 

to do so by means of zoning regulations. This, the court held, had not 

, 47 
been granted. 

In Indiana the courts have decreed that boards of zoning appeals 

have the sole power to pass judgment on appeals from local zoning laws. 

45Langbein v. Board of Zoning Appeals, 135 Conn. 575, 67 A. 2d 5 
(1949). This same theory is stated in 36 A. L. R. 2d pp. 653-668. 

46 Livings ton v. Davis, 50 N. W. 2d 592 (1951). 

4?state v. Ferriss, 304 S.W. 2d 896 (1957). 
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These decisions are reviewable by the courts only for illegality in 

proceedings as "findings that do not rest on a rational basis, or 

results from a hearing that has been substantially influenced by improper 

48 
consideration." In Atherton v. Superior Court the court of Califor

nia stated: 

The construction and maintenance of a school building being the 
sovereign activity of the state, the location and acquisition of a 
school site is equally such an activity .... A city has Ino right 
to zone against a school district's right of location of a school site, 
whether such zoning was intended to be temporary or permanent. " 

UTILIZATION OF SCHOOL FACILITIES 

In accordance with statutes of authorization found in all states, 

the school facilities may be used by other non-school groups at the 

discretion, in most instances, of boards of education so long as such 

use does not in any wiy interfere with the school function. An examina

tion of Table VIII shows that all states permit such utilization by outside 

groups. In all but three instances this is a sphere of authority controlled 

entirely by the boards of education. Connecticutt and Vermont permit 

approval by the electors of the district. Electors of Iowa districts have 

the power to forbid the use of school buildings for any specific purpose 

•^Board of Zoning Appeals v. School Board, 127 Ind. 683, 145 
N.E. 2d 302 (1957). 

^Atherton v. Superior Court, 324 P. 2d 328 (1958). 
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TABLE VIII 

STATE PROVISIONS GOVERNING NON-EDUCATIONAL 
UTILIZATION OF LOCAL SCHOOL FACILITIES 

Agency Agency 
State Regulating State Regulating 

(i) in P) in 

Alabama Bd. of Trust. Hawaii Bd. of Educ. k 

Alaska Bd. of Educ. Idaho Bd. of Trust. 

Arizona Bd. of Trust, k Illinois Bd. of Educ. 

Arkansas Bd. of Direct. ̂  Indiana School Trust. 

California Bd. 
c 

of Educ. Iowa Bd. 
a 

of Educ. 

Colorado Bd. of Educ. k Kansas Bd. of Educ. 

Connecticut Bd. of Educ. ̂  Kentucky Bd. of Educ. 

Delaware Bd. of Educ. Louisiana Bd. of Educ. 

Florida Bd. of Educ. Maine School Direct. 

Georgia Bd. of Educ. k Maryland Bd. of Educ. 

aElectors of district may forbid use of school buildings for any 
specific purpose. 

^May enter into contract with public recreation boards and agencies 
to operate schools as recreation centers. 

cMay grant use of buildings to any other public authority as long 
as it doesn't interfer with function of school. 

^Two-thirds vote of individuals at any legal meeting can authorize 
use for other purposes. 
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Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey-

New Mexico 

New York 

North Carolina 

North Dakota 

Ohio 

TABLE VIII 

School Commit. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Direct. 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

Bd. of Educ. 

School Bd. 

Bd. of Educ. * 

Bd. of Educ. * 

(continued) 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 

Bd. of Educ. 

School Bd. 

School Direct. * 

School Bd. 

Bd. of Trust. 

School Bd. 

Bd. of Educ. 

Bd. of Trust. 

Bd. of Educ. 

School Direct. 

School Bd. 

School Bd. 

Bd. of Educ. 

School Bd. 

Bd. of Educ. 

eIf authorized to do so by the electors of the district. 

^Permitted to enter into agreements with cities, boroughs, etc. 
for use of facilities as parks, etc. 
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and are thereby permitted to overrule the school board. The statutes 

of a number of states euch as Arizona, Arkansas, Colorado, Georgia, 

Hawaii, North Dakota, Ohio, and Pennsylvania authorize school boards 

to negotiate contracts with city agencies to pperate schools as 

recreation centers. 

In no instance located is the local government, as such, authorized 

to control such utilization of school facilities. Perhaps this is why the 

questions brought before the legal authorities involving utilization of 

school facilities do not in general involve friction between school 

boards and city governments, but rather school boards and private 

individuals and groups. The substance for legal misunderstanding is 

indicated in American Law Reports: 

The objection to permitting the use of school property for other 
than school purposes is that the statute prescribing the powers and 
duties of the custodians of such property contains no authorization 
to them to permit it to be used for other than school purposes, thus 
making the use illegal; consequently the wording and import of the 
statutes prescribing the powers and duties of those charged with the 
care of school property is to a large extent determinative of whether 
the particular use in question will be allowed. And this fact, the 
difference in the statutes under which the cases are decided, is 
stressed by the courts in justifying their decisions and in distinguish
ing former cases reaching different conclusions. Through the years 
the courts have tended to favor the board of education utilizing school 
property for other purposes so long as it did not interfere with school 
functions. 

^American Law Reports, Vol. 86, pp. 1195. 
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SUMMARY 

Site selection is recognized by the legislatures and courts as a 

task for boards of education in forty-four states. Five states -- Color

ado, Connecticut, Idaho, Montana, and Vermont -- require elector 

approval of the actions of the board of education. Except for city 

districts of Alaska and Baltimore, Maryland, the city government has 

no role to play in site selection unless it be that of an advisor. Legal 

precedent is firmly established in the area of site selection. Only if 

abuse or improper motive can be shown, will the courts entertain cases 

based on the subject. 
i 

Although Alaska (city districts), .Delaware, Illinois (Chicago), 

Louisiana, Maryland (Baltimore), and Rhode Island authorize city 

governments to purchase school sites, procurement is recognized 

primarily as the task of boards of education. On occasion site procure

ment involves the utilization of eminent domain. Though eminent domain 

is a reserved right of the state, the state is authorized to delegate such 

power to its agents. In forty-five states the legislatures have chosen 

boards of education as their agents. The courts have ruled that the 

right of school officials to determine the necessity of taking land is not 

subject to judicial review unless fraud or abuse can be shown. 

Zoning is one phase in the area of school facilities that the states 

have tended to give a superior hand to the local government. In thirty 



states the schools are subject to the local zoning ordinances with the 

courts as the final arbitors. Courts tend to interpret statutes that 

grant zoning powers to municipal governments quite strictly and 

action on the part of the city that discriminates against schools is 

likely to be overruled. Any action that cannot be justified on the basis 

of the protection or promotion of public health, morals, or welfare 

is difficult to support in legal action. 

The utilization of school facilities by other than educational 

groups does not appear to present a conflict between boards of educa

tion and local governments. The state has with few exceptions placed 

this responsibility in the hands of the local school boards. 

In general it can be said that the creation and control of school 

facilities is truly an area of school board predominance. In those 

phases listed above where the state has chosen to delegate power, it 

has been to local school boards rather than municipal governments. 

Only in the realm of zoning have these local government bodies been 

granted a superior hand and this has been curtailed by the rulings of 

the courts. 



CHAPTER VI 

REGULATION OF PUBLIC HEALTH AND SAFETY 

A study of the regulation of health and safety within the school 

district must in reality incorporate studies in the various facets of 

these areas. When mention is made of safety, thought must be directed 

to the protection against and prevention of fire. Similarly, when 

regulations pertaining to the protection of student health are examined, 

sanitation must also be considered. Since in these areas of health 

and safety as in all other areas considered in the present study the 

state is the ultimate source of authority, once again the statutes, court 

decisions, and attorney generals' opinions have been examined to 

ascertain whether the school boards or municipal governments have 

been delegated the responsibility of supervising the regulation of public 

health and safety. 

HEALTH AND SANITATION 

In a series of cases the state supreme courts indicated that the 

preservation of public health is a duty devolving upon the state as a 

sovereign power to be performed under its police power. * The courts 

^Barmore v. Robertson, 302 111. 422, 134 N. E. 815 (1922). 
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further have declared that a state may delegate the exercise of certain 

specific police powers to municipalities for an appropriate purpose and 

that this power could be exercised by municipalities for the protection 

of the health of their inhabitants. The court of Arkansas pointed up 

the need for such power if cities were to prevent the spread of 

disease among its citizens. There is a well established ruling that 

while a general statutory delegation of power to make regulations for 

the protection of the public health is not unconstitutional as a delegation 

of legislative powers,^ the local boards of health are limited to the 

5 
promulgation of regulations or rules implementing existing statutes. 

The municipal governing body when authorized to do so, may 

empower a local board of health to create rules and regulations for 

the protection of public health. ^ In Kentucky the courts have interpreted 

the statutes to mean that it is the duty of the local board of health to 

execute such sanitary regulations as they consider necessary for the 

^Hengehold v. Covington, 108 Ky. 752, 57 S. W. 495 (1900) and 
Hartman v. May, 168 Miss. 477, 151 S. 737, 93 A. L. R. 1408 (1934). 

^Geurin v. Little Rock, 203 Ark. 103, 155 S. W. 2d 719 (1941). 

^American Law Reports, Vol. 8, p^, 836. 

^Loftus v. Russell, 69 Ariz. 245, 212 P.2d 91 (1949). 

^Corpus Juris Secundum, Vol. 62, p^ 278. 
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prevention of outbreaks of contagious diseases and to examine and 

regulate all nusiances, filth, and causes of sickness that in their 

7 opinion may be injurious to the health of the inhabitants. 

In reference to the authority of boards of education in this area 

of health and sanitation the courts once again echo the superiority of 

the state and its freedom of choice in selecting agents to carry out 

delegated responsibilities. However, judicial decisions, in general, 

tend to favor the supremacy of local boards of health over school 

boards unless statutory law specifies the contrary. In Nicholas v. 

Mayor and School Committee the Massachusetts court ruled that a 

statute which gave school authorities general charge of public schools 

Q 

also implies the power to enforce rules adopted to promote health. 

Corpus Juris Secundum states: 

A board of education has power to make reasonable regulations to 
guard the health of the pupils in its free schools .... Its power 
with respect to such matters, while discretionary and free flrom 
control by the courts if the board acts within its discretion, is 
subject to the control of the board of health, if reasonably exercise^ 
except as to matters held to be exclusively within the jurisdiction of 
the board of education, and to such regulatory provisions as may 
be imposed by statute. ̂  

^Board of Health v. Kollman, 156 Ky. 351, 160 S. W. 1052 (1913). 

®Nicholls v. Mayor and School Committee, 297 Mass. 65, 7 N. E. 
2d 577, 110 A. L. R. 377 (1937). 

^Corpus Juris Secundum, Vol. 79, p. 368. 
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Similar decisions dealing with a conflict of powers between boards of 

education and boards of health are echoed in Duffield v. "Williamsport 

and Allentown v. Wagner. 

The courts readily agree on the question of judicial interpretation 

of the validity and wisdom of ordinances created to enforce the 

delegated responsibility of protecting the public health. In Board of 

Trustees v. McMurtry and Mitchell v_. City of Roswell the courts 

declared that the discretion lodged in boards of health in the exercise 

of their powers would not be interferred with unless plainly abused. ^ 

In Maryland the courts ruled: 

The principle that whether a by-law or ordinance of a municipality 
is reasonable or oppressive is a question for the court, does not 
apply where the municipality does that which it is expressly 
authorized to do by the Legislature, but, where the power to act 
is general, the ordinance pursuant to it must be a reasonable 
exercise of the power or it is invalid. ̂  

Statutory Law 

The courts have clearly indicated that the regulation of health and 

sanitation lies within the police powers of the state. The courts have 

lODuffield v. Williamsport, 162 Pa. 476, 29 A. 742, 25 L. R.A. 
152 (1894) and Allentown v. "Wagner, 214 Pa. 210, 63 A. 697 (1906). 

^Board of Trustees v. McMurtry, 184 S. W. 390 (,1916) and 
Mitchell v. City of Roswell 45 N. M. 92, 11 P. 2d 41 (1941). 

^City of Lewiston v. Grant, 120 Me. 194, 113 A. 181 (1921). 
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further decreed that states have the right to delegate this police power 

to local authorities and that the judiciary will not interfere unless this 

authority is abused. Therefore, it is necessary to examine the 

statutes of the various states to determine where the authority for 

supervision of health and sanitation lies. 

The statutes, as illustrated in Table IX, Column 2, indicate that the 

state governments retain some aspect of supervision in all states. In 

twenty-eight states this responsibility is divided between the state 

board of education and the state department of health. Under these 

arrangements, the state board of education is responsible for health 

and sanitation through the supervision and approval of school building 

plans. The state department of health establishes state regulations 

governing health and sanitation within the schools and with the assistance 

of local health officials is also responsible for seeing that such regula

tions are enforced. 

In thirteen states the department of health has the sole responsibil

ity for supervision. In Arkansas, Georgia and Utah supervision is the 

singular responsibility of the state department of education. The state 

department of public welfare and the state board of education share 

this responsibility in Idaho, The state boards of health of California, 

Kansas, Nevada, and Oregon share this responsibility with the division 

of architecture, state architect, state planning board, and commissioner 
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TABLE IX 

STATE PROVISIONS GOVERNING THE REGULATION 
OF PUBLIC HEALTH AND SAFETY IN LOCAL 

SCHOOL DISTRICTS 

State 
State 

Agency 
Local 

Agency 

Gov't Unit 
Appointing 

Local Agency 
(1) (2) (3) (4) 

Alabama 

Alaska 

State Dept. 
of Education 
State Board 
of Health 

State Dept. 
of Education 
State Board 
of Health 

County Board 
of Health 

City Board 
of Health 

Board of Censors 
County Medical 
Society 

City Council 

Arizona State Dept. 
of Education 
State Board 
of Health 

City Board 
of Health 

Mayor' 

Arkansas State Board 
of Education 

City Board 
of Health 

City Council 

California Division of 
Architecture 
State Dept. of 
Health 

City Board 
of Health 
Local Health 
District*5 

City Council 

County & City 
Govern. Boardc 

aMayor appoints two members of city council who with city 
engineer and health officer constitutes city board of health. 

^Cooperates with educational authorities (supervisor of health) 

in health inspection. 

cCity is -included in district on request of the city council. Mem
bership is based on population. 
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Colorado Industrial 
Commission 

City Board 
of Health 

City Council 

Connecticut State Board 
of Education 
State Dept. of 
Health 

Board of 
Education 

Board of 
Education 

Delaware State Board 
of Education 
State Board 
of Health 

City Board 
of Health 

City Council 

Florida State Board 
of Education 
State Board 
of Health 

County 
Health 
Officer 
County Bd. 
of Pub. ,'Jkhstr. 

County 
Commissioners 

Georgia State Board 
of Education 

City Board 
of Health 

City Council 

Hawaii State Board 
of Health 

State Board 
of Health 

State 

Idaho State Board 
of Education 
Dept. of Public 
"Welfare 

County Board 
of Health 

County Board of 
Commi s sioner s 

Illinois Supe rinteri'dent 
Public Instr. 
Dept. of 
Public Health 

State Dept. County Super. 
Public Health of Schoolse 

^Informs city officials of sanitary needs in schools, complaint to 
state board of health if ignored. Local director of health supervises 
school cafeterias. 

eCounty superintendent requests inspection by state officials and 
can close schools if these officials find' buildings unsafe. 
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Indiana State Board 
of Education 
State Board 
of Health 

City Board 
of Health 

Mayor 

Iowa State Dept. 
of Health 

City Board 
of Health 
Sanitation 
Officer 

City Council 

Mayor and 
Council 

Kansas State 
Architect 
State Board 
of Health 

City Board 
of Health 

City Council 

Kentucky Superintendent 
Public Instr. 
State Board 
of Health 

City Board 
of Health 

City Council 

Louisiana 

Maine 

State Board 
of Health 

Commis si oner 
of Education 
Bureau of 
Health 

Parish 
Board of 
Health 

City Board 
of Health 
Superintendent 
School Com. * 

Parish 
Governing 
Body 

City Council 

Maryland State Board 
of Education 
State Board 
of Health 

City Board 
of Health 

City Council 

Massachusetts Dept. of 
Public Health 

District Health State Dept. 
Officer Public Health 

Michigan State Health 
Commissioner 
State Board 
of Education 

City Board 
of Health 

City Council 

^School committee arranges for sanitary inspection informs the 
town committee who must rectify. 
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Minnesota State Board 
of Education 
State Dept. 
of Health 

Mississippi State Board 
of Health 

Missouri Division 
of Health 

City Board 
of Health 

City Council 

City Board 
of Health 

City Board 
of Health 

City Council 

Mayor 

Montana Superintendent City Board City Council 
Public Instr. of Health 
State Board 
of Health 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

State Dept. 
of Health 

State Planning 
Board 
State Board 
of Health 

State Board 
of Health 

State Board 
of Education 
State Dept. 
of Health 

County Board 
of Health® 

City Board 
of Health 

City Board 
of Health 

City Board 
of Health 

City Council 
County Board 

City Council 

Town Selectmen 

City Council 

New Mexico State Dept. District County 
Public Health Health Board Commissioners 
State Board 
of Education 

®City and county by agreement create city-county board of 
health. 

New Mexico divided into ten health districts, county commissioners 
in district allowed to appoint members. 
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New York Commissioner 
of Education 
Commissioner 
of Health 

Medical 
Inspector1 

Board of 
Education 

North Carolina 

North Dakota 

State Board 
of Health 

Superintendent 
Public Instr. 
State Dept. 
of Health 

City Board 
of Health 

City Board 
of Health 

City Council 

City Council 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Director 
of Health 
State Board 
of Education 

State Board 
of Health 
State Dept. 
of Education 

State Board 
of Health 
Commissioner 
of Labork 

Secretary 
of Health 
State Dept. 
of Edug&tion 

City Board City Council 
of Health 

City Health 
Department 

City Board 
of Health 

City Council^ 

City Council 

City Board City Council 
of Health 

aBoard of education employs physician to act as inspector. 

JMayor and council compose board of health. 

^Commissioner of labor inspects schools on request of board of 
education. 
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Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

State Board 

of Education 
State Dept. 
of Health 

State Board 
of Education 
State Board 
of Health 

Superintendent 
Public Instr. 
State Board 
of Health 

State Dept. 
of Health 

State Dept. 
of Health 

Supe rintendent 
Public Instr. 

State Health 
Commission 

State Board 
of Education 
State Board 
of Health 

State Board 
of Health 

School 

Physician 
City Board 
of Health* 

City Board 
of Health 

County Board 
of Health 

City Board 
of Health 

City Board 
of Health 

City Board 
of Health 

City Board 
of Health 

City Board 
of Health 

City Board 
of Health11 

Board of 

Education 
City Council 

City Council 

State Board 
of Health 

City Council 

City Council 

City Council 

City Council 

m 
City Council 

City Council 

^Contagious diseases handled by board of health; sanitation, etc. 
by school physician. 

mState board of health appoints city board of health unless city 
charter authorizes city to do so. 

nFirst class school districts (10,000 pop.) may appoint medical 
director who decides questions of sanitation, health, and welfare. 
Monthly inspections with reports to board of education and local board 
of health. 
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West Virginia State Board 
of Health 
State Board 
of Education 

City Board 
of Health 

City Council 

Wisconsin State Board 
of Health 
State Super, 
of Education 

City Board 
of Health 

City Council 

Wyoming State Board 
of Health 
Commi s si one r 
of Education 

City Board 
of Health 

City Council 
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of labor respectively. The commissioner of labor is involved in Oregon 

only when he is requested to inspect schools by the local board of 

education. Idaho shares the responsibility between the boards of 

education and welfare and Colorado places responsibility solely in the 

hands of the industrial commission. 

Referring to Table IX, Column 3 it is quite evident that the major

ity of the states have delegated supervisory responsibility to local 

boards of health. In thirty-six states it is the responsibility of this 

agency. In only five states does the board of education play a significant 

role. New York boards of education appoint a physician who acts as 

health inspector for the schools. In California, Connecticut, Massachu

setts, and Rhode Island boards of education share the responsibility for 

supervising health and sanitation with local health departments. 

California school boards appoint supervisors of health who cooper

ate with the local health officials. In Connecticut the board of education 

informs the city officials of its sanitary needs and has the right to 

protest to the state board of health if city officials ignore its needs. 

The situation is quite similar in Massachusetts where the board of educa

tion arranges for sanitary inspections and informs the town committee 
/ 

of its needs. In Rhode Island the city board of health is responsible for 

handling contagious diseases with a school board physician in charge of 

sanitary inspections. 



142 

Health and sanitation supervision is the responsibility of county-

boards of health in seven states, California, Nebraska and Nevada 

permit the creation of county-city boards of health by mutual agree

ment of the parties involved. Supervision in Hawaii, Illinois, and 

Massachusetts rests in the hands of the state department of health. 

New Mexico is divided into ten health districts with a state health 

district officer as chief supervisor in each district. 

Referring yet again to Table IX, Column 4, the statutes indicate 

that the local supervising agent is appointed by the municipal govern

ing power in thirty-nine states. The county government is responsible 

for selecting the supervising agency in Alabama, Florida, Idaho, 

Illinois, Louisiana, Nebraska, New Mexico, and some districts in 

California. The county medical society assists in Alabama. The 

county superintendent of schools can request inspection by the Illinois 

State Board of Health. Selection is the responsibility of the county 

commissioners in Idaho and New Mexico. 

California, Nebraska, and Nevada permit cities and counties to 

form joint health districts in which appointment is made by both city 

and county officials. In Connecticut^, Maine, New York, and Rhode 

Island the supervision is either in the hands of the school board or by 

school board appointed agents such as the medical inspector of New 

York and the school board physician of Rhode Island. Massachusetts 
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has a state appointed district health officer and South Dakota a county 

board of health appointed by the state board of health. 

Pertinent Legal Decisions 

The question of a required vaccination for admittance to the 

schools has arisen on innumerable occasions. When a danger is 

present, the courts have agreed that exclusion based upon such a 

requirement is legaL The basic question in this segment of public 

health appears to be who has the authority and whether this authority 

has been abused. In Anderson v. State the plaintiff raised a question 

based on the fact that although the school board had control of the 

schools, they had established vaccinations as a prerequisite to 

admission on request of the local board of health. The Georgia court 

ruled: 

Under statute empowering board of education without regard to 
any rules or regulations promulgated by board of health to require 
as a prerequisite to admission to public schools over which it has 
jurisdiction the vaccination of children, fact that action was taken 
by board of education pursuant to request by county board of health 
was immaterial since board of education could have taken same 

13 action without request. 

The Indiana courts have decreed that the statutes which authorized 

the state board of health to adopt rules and regulations to prevent the 

^Anderson et. al. v. State, 84 Ga. App. 259, 65 S. "W. 2d 848 

(1915R 
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spread of contagious disease and required local boards of health to 

take whatever measures are necessary to prevent the spread of such 

diseases gives such local boards the power to require that no 

14 
unvaccinated child be allowed to attend public school. A county-

board of health in North Dakota issued such a order and went to 

court when the school officials refused to comply. The courts based 

their findings on a federal government survey which showed 120 

positive cases and 350 suspected cases present in the immediate area 

15 and upheld the ruling of the local board of health. The question of 

the reasonableness and necessity of regulations by local boards of 

health hajre been determined in a number of cases and is well 

stated in State ex rel Home v. Beil: 

Local boards of health are created and authorized by the legisla
ture, and duty bound to adopt and enforce rules and regulations for 
the arrest and prevention of contagious and infectious disease in 
their respective jurisdictions, whenever, the necessity arises. 
Question of necessity rests with board of health. ̂  

14Blue v. Beech, 155 Ind. 121, 56 N. E. 89, 50 L.R.A. 64 (1900). 

15Martin v. Craig, 42 N. D. 213, 173 N.W. 787 (1919). 

^Duffield v. Williamsport School Dist. 162 Pa. 476, 29 A. 742 
(1894); Hill v. Board of Education, 195 N.W. 99 (1933); and Vonnegut v. 
Baun, 188 N.E. 677 (1934). 

^Horne v. Beil, 157 Ind. 25, 60 N.E. 672 (1901). 
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It is only natural that in the area of public health the question 

should arise as to a conflict in statutes. Does the exclusion of unvacci-

nated children conflict with compulsory attendance laws or constitutional 

provisions conferring on children of proper age the privilege of attend

ing school? The principle on this issue as indicated in the American 

Law Reports is well established: 

"With a few exceptions, the decisions have been uniform in holding 
that health measures prescribed by municipal or school authorities 
as a condition of school attendance do not conflict with statutory or 
constitutional provisions conferring on children of proper age the 
privilege of attending school. 

With but few exceptions, it has been held that the prescribing 
of health measures as a condition of school attendance is not 

lft inconsistent with compulsory education law. 

The attempt on the part of local health officials to regulate other 

areas on the assumption that they are indirectly or remotely tied in with 

public health has been questioned and rejected. In Wyeth v. Thomas the 

Massachusetts court indicated: 

The mere assertion that a subject relates though in a remote 
degree to the public health, does not render an enactment on the 
subject valid; but the act must have a more direct relation as a 
means to an end, and the end itself must be appropriate and legiti
mate, before an act which interferes with the general right of an 
individual to be free in his person and in his power to contract in 
relation to his own labor is valid. ^ 

^American Law Reports, Vol. 93, pp. 1434-1437. 

l^Wyeth v. Thomas, 200 Mass. 474, 86 N. E. 925, 23 L. R.A. 
(N.S.) 147 (1909). 



The question of administrative versus legislative powers has also 

arisen. In an Arizona ruling the court indicated that the determination 

by a board of health that an emergency exists and the promulgation of 

rules and regulations to cover the emergency was administrative action 

rather than legislative. In the same case the court declared that 

although control of public schools rested in the hands of the school 

board, control of the board of health was superior to such power when 

the necessity arises to close schools for the protection of public health. 

This ruling was contrary to an earlier Oregon decision in which the 

court stated: 

Power of state board of health to "quarantine" does not include 
authority to close public schools--Neither the power of "general 
supervision of the interests of health and life" of citizens, nor the 
power to make and enforce quarantine regulations ... embraces 
authority to close public schools as to prevent spread of influenza 
epidemic. 

School board shall have entire control of public schools of their 
districts, the closing of the schools for any reason, as to prevent 
the spreading of influenza epidemic rests in the sound discretion of 
the school board, and is therefore not a question of law. ̂  

An interesting Missouri case exists in which although the courts 

agreed that the responsibility for seeing to the sanitary condition of the 

public school buildings was vested in a commissioner of school building 

a St. Louis ordinance regulating sanitary conditions in restaurants of 

^School District v. Board of Health, 179 P. 55 (1919). 

2*Crane v. School District, 94 Ore. 644, 188 P. 712 (1920). 
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the city and applied to school cafeterias was upheld. The court based 

its reasoning on the fact that the operation of restuarants included a 

great deal more than mere sanitary condition of the building: 

As we have already pointed out, this ordinance includes the 
inspection of food sold, the method of cleaning,cooking and eating 
utensils, the disposal of wastes and garbage, the method of dress 
for restaurant employees, whether such employees are affected 
with any disease in a communicable form, and other regulations. 
Since the respondents (board of education) have "not been expressly 
and specifically given full duty to attend to these responsibilities, 
we think the Legislature is content in the thought the measures to 
be taken are within the police power vested in the city. 

A number of interesting attorney generals' opinions are also 

available in this area. The attorney general of Illinois ruled that 

schools operating lunch programs in territories over which the county 

health department had jurisdiction were subject to the health depart-

ment juris,0iction. In Minnesota the attorney general questioned the 

legality of a village and school district jointly contracting for the 

services of a public health nurse and declared: 

A village and a school district or a town may jointly contract for 
services of a public health nurse. We believe it reasonable to con
clude that a municipality, either city or a village and a school 
district or a town may jointly form a nursing district within the 
territory comprising the contracting units of government. 

^Smith v. Board of Education, 359 Mo. 264, 221 S. W. 2d 203 
(1949). 

O*) 
Opinions of Attorney General, Illinois, 1954, pj,. 117. 

24 Opinions of Attorney General, Minnesota, 1954, p* 275. 
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When questioned whether a local board of health had jurisdiction 

over state owned property, the attorney general of Ohio replied: 

Local district boards of health and officials have no general 
jurisdiction over state owned property in their respective health 
districts, and no duties with respect to public health service or 
sanitary and quarantine regulation on or within such property other 
than to enforce, when called upon the rules, regulations, and orders 
with respect to public health service, sanitation, and quarantine 
adopted by the state department of health .... The above opinion 
is predicated upon the well established principle of law that the 
state is not bound by general regulatory pursuance of the state's 
police power unless it is expressly so provided. 

Assuming then that school district property in Ohio is state owned 

property, it would appear that unless the state had specifically granted 

the board of health jurisdiction in its relationship with the schools, the 

school board would be responsible for such supervision. 

The attorney general of New Mexico clearly ruled that a district 

health officer had direct control and supervision over school health 

personnel. 

(District health officer) shall possess the same powers with 
respect to the preservation of the public health and the administra
tion and enforcement of health laws as it is conferred upon the state 
department of Public Health, except that said powers shall be 
exercised within his jurisdiction only and in subordination to and 
with the approval of the State Department of Public Health. Juris
diction and power of the district health officer shall extend to all 
incorporated municipalities within the district . . . and all munici
pal public health or sanitation personnel and all school health 

^Opinions of Attorney General, Ohio, 1956, p^ 820. 
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personnel (not physical health personnel) shall work under the 
direct supervision and control of, and shall make such reports 
to the district health officer as he may direct. ̂ 6 

FIRE AND SAFETY 

As in public health, the matters of fire prevention and safety are 

a duty devolving upon the state as a sovereign power to be performed 

under its police power. In a number of cases the courts have 

indicated the authority of the states to delegate legislative power 

to municipalities with reference to matters purely local so long as 

27 general legislative authority has not been delegated. In "Wellston v. 

Bank and Trust the court ruled: 

The state may confer exercise of police power upon a municipal 
corporation, and may withdraw that power and engage in exercise 
thereof itself, or provide that another agency may be created and 
have authority to exercise such power. 

Having agreed that public policy requires adequate fire protection 

and that the state has the authority to delegate such police power to the 

municipalities, the courts tend to look upon such city ordinances as if 

they were actually state initiated. In a number of cases the courts 

^Opinions of Attorney General, New Mexico, 1958, pi; 626. 

^Shepard et al. v. City of Seattle, 109 P. 1069 (.1910) and 

People v. Springfield, 3.1k) 111. 541, 19N.E. 2d 598, 121 A. L. R. 
1311 (1939). 

^®Wellston Fire Protection I>Lstrict v. Bank and Trust, 282 S. W. 
2d 171 (1955). 
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ruled that fire prevention codes should be construed in such manner as 

29 to effectuate the legislative intent. 7 A Missouri court has stated: 

In as much as the fire district is exercising police powers 
delegated to it by the state, the school district is just as sub
servient thereto as if the provisions of the provision of the fi^g 
district's ordinances had been prescribed by the state itself. 

Statutory Law 

Having indicated the states' power to delegate authority in this 

field it is necessary once again to resort to an examination of the 

statutes of the various states to determine where the authority for 

supervision of fire and safety regulations lie. Table X, Column 2 

indicates that the state government retains some aspect of supervision 

in most states. In twelve states the department of education has the 

sole responsibility for this supervision. In fourteen states this 

responsibility is shared with the state fire mar shall. When such a 

combination exists, it is the board of education that examines the 

building plans and the fire marshall who sees that the state fire and 

safety regulations are implemented on the local level. In Alabama, 

^State ex rel. Curtis v. Steinkellner, 247 Wise. 18 N. W. 2d 355 
(1945) and George v. City of Danville, 383 111. 454, 50 N. E. 2d 467 
(1943). 

"^Community Fire Prevention District v. Board of Education, 
315 S.W. 2d 873 (1958). 
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TABLE X 

STATE PROVISIONS GOVERNING FIRE AND 
SAFETY SUPERVISION IN LOCAL 

SCHOOL DISTRICTS 

State 
State 

Agency 
Local 

Agency 

Gov't Unit 
Appointing 

Local Agency 
(1) (2) P) (4) 

Alabama State Dept. 
of Education 
Dept. of 
Financea 

City Fire City Council 
Commi s s i one r 

Alaska 

Arizona 

Arkansas 

State Dept. 
of Education 
State Fire 
Marshall 

State Board 
of Education 
Industrial 
Commission 

State Bca rd 
of Education 

City Fire 
Chief 

City Council 

City Fire City Council 
Chief 
Fire Insurance Board of Education 
Inspector^ f 

City Fire 
Chief 

City Council 

California Division of 
Architecture 
State Fire 
Marshall0 

City Fire 
Chief 
Chief Metro. 
Fire Protection 
District 

City Council 

City Council 

aInspects all buildings insured by the state insurance fund. 

^Fire department controls fire drills. Fire insurance inspector 
conducts annual safety inspection. 

cState fire marshall seeks advice of department of education in 
preparing school regulations, but these regulations cannot conflict 
with those of the department of architecture. 
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TABLE X (continued) 

Colorado Industrial 
Commission 

City Fire 
Chief 

City Council 

Connecticut: State Board 
of Education' 

Common 
Council 

Common Council 

Delaware State Board 
of Education 

City Fire 
Chief 

City Council 

Florida State Board 
of Education 
State Fire 
Marshall 

County Super. 
City Fire 
Chief 

County Bd. of 
Public Instr. 
City Civil Service 
Board 

Georgia State Board 
of Education 

Board of 
Education6 

Board of 
Education 

Hawaii State Fire 
Marshall 

State Fire 
Marshall 

State 

Idaho State Board 
of Education 
Dept. of 
Public "Welfare 

Fire Protec
tion Dist. 

Fire Commissioners 

Illinois Superintendent 
Public Instr. 
State Fire 
Marshall 

State Fire 
Marshall 

County Super, 
of Schools 

Indiana State Board 
of Education 
State Fire 
Marshall 

Municipal 
Fire Marshall 

City Council 

*%ees that school districts conform with regulations of state board 
of health and state fire marshall. 

ePresident is responsible for seeing that fire and safety regula
tions are enforced. 
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TABLE X (continued) 

Iowa 

Kansas 

State Fire 
Marshall 

State Architect 
State Fire 
Marshall 

Fire Dept. 
Inspectors-^ 

City Fire 
Chief 

City Council 

City Council 

Kentucky Supe rintendent 
Public Instr. 

Local Health City Council 
Officers 

Louisiana State Fire 
Marshall 

City Fire 
Chief 

City Government 

Maine Commissioner 
of Education 

Superintendent School Committee 
School 
Committee 

Maryland State Board 
of Education 
Commis sioner 
of Insurance 

City Fire 
Chief 

City Council 

Massachusetts 

Michigan 

Commis sioner 
of Public Safety 

State Board 
of Education 
State Fire 
Marshall 

Inspectors State 

Board Build- Mayor and 
ing Inspectors Council 

Minnesota State Board 
of Education 
State Fire 
Marshall 

City Fire 
Chief 

City Council 

Mississippi State Dept. 
Education 

City Fire 
Chief 

City Council 

%tate fire marshall or deputies conduct inspection unless city 
employs fire inspectors. 
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TABLE X (continued) 

Missouri 

Montana 

Nebraska 

Nevada 

State Board 
of Education® 

Supe rintendent 
Public Instr. 
State Fire 
Marshall 

Commissioner 
of Labor 
State Fire 
Marshall 

State Planning 
Board 

Commissioner City Council 
Public Bldgs. 

New Hampshire State Board 
Fire Control 

New Jersey 

New Mexico 

New York 

State Soard 
of Education 

State Board 
of Education 

Commissioner 
of Education 

City Fire 
Chief 

City Fire 
Chief 

City Fire 
Chief 

Board of 
Building 
Inspectors 

City Fire 
Chief 

City Fire 
Chief 

School 
Inspectors 
City Fire 
ChUifj 

City Council 

City Council 

City Council 

Town Selectmen1 

City Council 

City Council 

Board of Educa
tion 

SApplies to certain class districts only. 

^City fire chief if the office of commissioner does not exist. 

1Town selectmen constitute board of building inspectors. 

JSchool authorities may employ persons qualified to make inspec
tions of school or request inspection by city fire department. City 
fire chief may inspect whenever he choses. 
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TABLE X (continued) 

North Carolina Commissioner 
of Insurance 
State Board 
of Education 

School 
Inspectors* 

County 
Commissioners 

North Dakota Supe rintendent 
Public Instr. 
State Fire 
Marshall 

City Fire 
Chief 

City Council 

Ohio Department 
Industrial 
Relations 
State Board 
of Education 

Division 
Workshops 
and Factories 

State Agency 

Oklahoma State Fire 
Marshall 
State Dept. 
of Education 

City Fire 
Chief 

City Council 

Oregon State Fire 
Marshall 
Commissioner 
of Labor 

City Fire 
Marshall or 
Chief 

City Council 

Pennsylvania 

Rhode Island 

State Dept. 
of Education 
Dept. Labor 
and Industry 

State Board 
of Education 
State Fire 
Marshall 

City Fire 
Chief 

City Fire 
Chief 

City Council 

City Council 

^County commissioners designate person or persons to conduct 
quarterly inspections of schools. 

•*"May conduct inspection on request of local board of education. 
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TABLE X (continued) 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West Virginia 

State Board 
of Education 
State Insurance 
Commission 

Supe r intendent 
Public Instr. 
State Fire 
Marshall 

Commis sioner 
Insurance and 
Banking 
State Fire 
Marshall 

State Fire 
Marshall 

Supe rintendent 
Public Instr. 

State Fire 
Marshall 

State Board 
of Education 
State Fire 
Marshall 

State Fire 
Marshall 

State Depart, 
of Education 
State Fire 
Marshall 

City Fire 
Chief 
City Fire 
Inspector 

City Fire 

City Council 

City Fire 
Chief 

City Fire 
Marshall 
of Chief 

City Fire 
Chief 

City Fire 
Chief 

City Fire 
Chief 

Building 
Inspectors 

City Fire 
Chief 

City Council 

City Council 

City Council 

City Council 

City Council 

City Council 

City Council 

City Council 
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Wisconsin 

Wyoming 

TABLE, X (continued) 

State Super. City Fire City Council 
of Education Chief 
Industrial 
Commission 

Commissioner City Fire City Council 
of Education Chief 
State Fire 
Marshall 
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Arizona, Idaho, North Carolina, Maryland, Ohio, Pennsylvania, South 

Carolina, and Wisconsin the state department of education shares .this 

responsibility with such other state agencies as the department of 

finance, industrial commission, department of public welfare, and 

commissioner of insurance. In such combinations the state department 

of education is primarily responsible for approving building plans 

while the second agency handles inspections. Hawaii, Iowa, Louisiana, 

Texas, Vermont, and "Washington place the entire responsibility in 

the hands of the state fire marshall. The remaining states have 

various combinations as illustrated in Table X. 

Table X, Column 3 shows that in thirty-seven states local fire 

chiefs or marshalls are responsible for the supervision of fire and 

safety regulations, both state and local. The fire chief is looked upon 

as an assistant of the supervising state official and is expected to 

implement both state and local regulations. In Arizona the city fire 

department controls fire drills, but the fire insurance inspector handles 

the inspections. In Connecticut the common council is responsible 

for such inspections. The president of the local board of education in 

Georgia is charged with enforcing fire and safety regulations. Boards 

of building inspectors are utilized in Michigan, New Hampshire, and 

Washington. The school authorities of New York are authorized to 

hire qualified persons to conduct such inspections or they may request 
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inspections by the city fire department; the city fire chief is free to 

conduct inspections whenever he chooses. 

Referring again to Table X, Column 4 it is quite evident that 

the municipal government authorities, in an overwhelming number of 

instances, are responsible for appointing the local supervising agency. 

In forty-three states the municipal government is responsible to 

some degree for such appointments. In only four states does the local 

board of education play a role. While the fire department controls fire 

drills in Arizona, the inspection is conducted by the fire insurance 

inspector employed indirectly by the board of education. Georgia 

inspections are the responsibility of the president of the school board 

who in turn is selected by the members of this board. The superintend

ing school committee, appointed by the local school committee, is 

responsible for such inspections in Maine. School authorities in New 

York are authorized to employ qualified persons to conduct school 

safety inspections. In the remaining states selection of the local 

supervising agency is the responsibility of the fire commissioner of 

Idaho, county superintendent of schools in Illinois, and county 

commissioners of North Carolina. Local supervision in Massachusetts 

and Ohio is conducted by state agencies. 



160 

Pertinent Legal Decisions 

Fire and safety regulations do not appear to be as controversial 

an issue as the other areas incorporated in the present study. There 

are not as many points of . conflict or as many facets to the individual 

points. The basic point of legal dispute is in the sphere of building 

restrictions. Through the years the courts have been called upon to 

render decisions as to whether municipal codes applied to state 

authorized public school buildings. The decisions have not always 

been compatible. 

In Salt Lake City v. Board of Education the Missouri Supreme 

Court indicated that school districts as agents of the state were not 

obliged to follow municipal building codes. The court did, however, 

rule that the school board was required to adhere to the city fire 

ordinance which required the placing of fire alarms and telephones in 

31 all buildings. In 1955 the Missouri court overruled this principle 

that had denied cities the right to enforce building restrictions upon 

32 school boards. In a later Missouri decision in Fire Protection 

District v. Board of Education the court decreed; 

^*Salt Lake City v. Board of Education, 52 Utah 54, 175 P. 654 
(1918). 

"^Fire Protection District v. State Bank, 282 S. W. 2d 171 (1951). 
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• The real and basic question on this appeal is to whom under the 
facts of this case as between the school district and the fire district, 
has the legislative power granted the authority to determine the 
minimum standards for fire protection and fire prevention in the 
construction of school buildings. This calls only for a construction 
of the applicable statutes. This court has no jurisdiction of the 
appeal. 33 

From the wording of this decision it would appear that no clear prece

dent has been established and that the statutes in the indiviidual states 

must be examined by the courts when a dispute arises. 

The question of arbitrary or abusive use of authority has been 

raised in the sphere of fire and safety regulations as it has in the other 

areas presented in this study. The decision as stated in Corpus Juris 

Secundum is similar to those reached in the other areas: 

The powers of a board of fire commissioners are such as are 
conferred on it by law. The commissioners are some times 
vested with a large measure of discretion, and in such case tjj<| 
burden of showing arbitrary action is on those who charge it. 

The question of whether municipal governments have the power to 

require the installation of various fire prevention equipment has arisen 

35 
and been answered in the affirmative by the courts. 

33 Community Fire Protection District v. Board of Education, 
312 S.W. 2d 75 (1958). 

3^Corpus Juris Secundum, vol. 62, pj , 1228. 

^S^vvaldo v. Christman, 130 N. Y.S. 260, 72 Misc. Rep 349 (1911); 
Adams on v. Greenwood Cemetery, 150 N. Y.S. 467, 164 App. Div. 832 
(1914); and U. S. Trust Company v. Blake, 234 N. Y. 273, 137 N. E. 
327 (1922). 
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The fact that supervision of fire and safety regulations is not as 

controversial an issue in the conflict of powers between school boards 

and city governments can be attested to by the minimal number of 

attorney generals' opinions appearing on the subject. An examination 

of such opinions during the fifties revealed only two decisions affecting 

public schools. In 1951 the Utah attorney general gave an affirmative 

interpretation when requested whether a board of education could con

tract for city fire protection and contribute toward the purchase of fire 

36 equipment. The attorney general of Nebraska indirectly indicated 

the supremacy of the city government over the board of education in 

this realm when he ruled on a question of liability for locking or 

obstructing exits. 

Thus a failure or refusal of the members of the school board and 
of the teacher or custodian of a school building to keep exits open 
and free from obstructions, and to keep the passages to exits open 
and unobstructed, during school hours and when there are 
assemblages of persons in the building would most probably make 
the persons responsible for such locking or obstruction liable in 
damages to anyone who was injured or to the heirs of persons 
killed. This would be particularly true if such act were in violation 
of the law or of a rule or regulation of the State Fire Marshall or 
of a city or village ordinance or regulation of the local fire 
marshall. ̂  

•^Opinions of Attorney General, Utah, 1959, p* 71. 

^Opinions of Attorney General, Nebraska, 1952, p'^ 546. 
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SUMMARY 

The area of health and safety falls within the police powers of 

the state and therefore is one in which the state has chosen to retain 

an extraordinary degree of control. This degree of control is 

attested to by the fact that in all states the state governments have 

delegated legislative and administrative powers to a variety of state 

agencies. These powers tend to be centered in the establishment and 

enforcement of health and safety standards for buildings, for the 

purpose of this study public school buildings. 

To facilitate the implementation of state standards and regulations 

administrative authority has been delegated to municipal governments 

or agencies appointed by these groups. Municipally appointed boards 

of health tend to be the basic units selected by the state government 

to supervise and administer the regulations of public health and sanita

tion. In only five states -- California, Connecticut, Massachusetts, 

New York, and Rhode Island -- has this responsibility been delegated 

to boards of education or agencies appointed by them. 

A controversy exists and has for some time between city 

school boards and city boards of health in respect to the authority 

involved in the regulation of public health. In the realm of the preven

tion and control of contagious diseases precedent has been established 

in favor of city boards of health. In other phases of the area precedent 
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is not as well established and a tendency exists on the part of the courts 

to favor the exercise of its police power by a city if the state has not 

specifically delegated such authority to the board of education. 

It is interesting to note that although precedent does not appear 

firmly developed in the sphere of sanitary conditions within school 

buildings, the supervision of lunch programs and facilities by city 

health officials seems well established. Both court decisions and 

attorney generals' opinions appear to favor such an interpretation 

when disputes arise. 

The promulgation of fire and safety regulations does not appear to 

constitute as controversial an area. In forty-three states agencies 

selected by municipal authorities have this responsibility. Only four 

states -- Arizona, Georgia, Maine, and New York -- have delegated 

this responsibility to local school boards. 

The big question in fire and safety is whether or not school 

officials must comply with municipal fire and safety regulations in the 

construction and maintenance of school buildings. Although a previous 

chapter indicated a precedent favoring the school board as an agent of 

the state over municipal government, this is not true in the area of 

fire and safety regulations. Court decisions appear to place school 

buildings within the jurisdiction of municipal fire and safety codes. 

However, as late as 1958 a Missouri court indicated the need to judge 

each dispute on the bases of the individual state statutes. 
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In general it can be said that the regulation of health and safety 

is an area of municipal government predominance. In those phases 

of the study where the state government has chosen to delegate 

authority it has generally tended to designate the municipal government 

as the recipient of such power. Precedent favoring municipal 

authorities seems well established in such phases of the problem as 

the prevention and control of contagious diseases and the establishment 

and enforcement of local fire prevention codes. In those spheres where 

precedent is not firmly fixed, the municipal government is still 

preferred as a possessor of police powers which local school boards 

as quasi-corporations lack. Therefore, the tendency is to rule in 

favor of the municipal authority unless the statutes specifically 

delegate such authority to the school board. 



CHAPTER VII 

SUMMARY AND CONCLUSIONS 

The principle of state supremacy in the area of public education 

is well established. Public education is a primary concern of the 

various states and each legislature has a constitutional mandate to 

provide an efficient system of schools. With this mandate has gone 

the discretionary power to determine the best procedure for providing 

an efficient educational system. The states have chosen to delegate 

responsibility for the regulation of various aspects of public education 

on the lower level to boards of education and agencies of the city 

government. 

SCOPE OF THE STUDY 

It is commonly thought that school boards are the local agencies 

that administer the public schools. It is true that they are primarily 

responsible for imjiementing most phases of public policy in relation 

to schools, but in fact they share responsibility for other aspects of 

the total school program. The powers to administer some aspects of 

the school enterprise are distributed between various agencies of the 

government. The present problem is to investigate the responsibility 
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exercised by (1) school boards and (2) city governments (chiefly city 

councils). 

The difficulty inherent in the administration of a single enter

prise, public schools, by several different independent governmental 

agencies is easily recognized. If schools are to be administered 

effectively, there needs to be an analysis and a resulting understand

ing of the appropriate parts pla-yed both by school boards on one hand, 

and by the agencies of the cities on the other hand in the administra

tion of schools. Such an understanding will be expected to increase 

the efficiency of both the school board and city government through 

the reduction of conflict and duplication. 

The data have been collected and analyzed in this study with 

this purpose in mind. 

GENERALIZATIONS 

The various states tend to be individualistic in the methods 

utilized to administer schools and the degree to which responsibility 

for administration has been delegated to other governmental agencies. 

For this reason the need exists to examine individual state statutes 

for specific data. However certain generalizations can be drawn from 

an analysis of the data collected and reported in the present study. 
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1. The courts leave no doubt that both agencies (boards of educa

tion and city governments) are creatures of the state and therefore the 

final decision as to individual supremacy in administering schools 

must be found in the statutes and constitutional provisions of the 

individual states. It is the concensus of the courts that these agencies 

charged by the state with the promulgation of public education have 

whatever powers are delegated to them by the legislature. The major

ity of legal decisions tend also to favor the utilization of implied powers 

that might be necessary to carry out these duties. A number of courts, 

however, have iimited interpretation more strictly to granted powers and 

look doubtfully upon the theory of implication. 

2. The tendency of the states has been to place control of the 

budget in the hands of locally elected boards of education. In all states 

except Hawaii the proposal of the budget is the responsibility of such 

boards. In twenty-nine states the authority for adopting school budgets 

also belongs to the board of education. In but twelve states does the 

city government have any degree of control over school budgets. 

Thirty-six states permit boards of education to determine the tax 

levy. In eleven states the city government has been granted discretion

ary powers over the levying of taxes and need not abide by the decision 

of the board of education. 
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The courts are unanimous in their ruling that no matter who 

determines the tax levy and collects the taxes, money collected for 

school purposes must be expended for this purpose and for this 

purpose only. 

3. State legislatures have displayed a tendency to place authority 

for the creation of school indebtedness in the hands of school boards. 

Although indebtedness is not encouraged and statutory authority to 

incur debt is strictly interpreted by state courts, all states permit 

long-term indebtedness and forty-six states permit short-term debt. 

Short-term debt is controlled by boards of education in thirty-two 

states and by city governments in only five states. 

School boards, acting as agents of the state, control long-term 

indebtedness in forty-three states; seventeen states confer this 

responsibility on city governments. In twenty-eight states the authori

zation of loans is an exclusive power of the boards of education. In 

four states it is the strict responsibility of the city government. In a 

number of states this is a divided responsibility with boards of education 

responsible for some school districts and city governments responsible 

for other school districts within the same state. 

School boards appear to be the principal agent of the state in the 

issuance of bonds after they have been authorized. Boards of education 

issue bonds in thirty-seven states and city governments in eighteen. In 
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twenty-five states the issuance of school bonds is the exclusive right 

of boards of education; in four states this right belongs exclusively to 

city governments. In eleven states boards of education and city 

governments divide this responsibility with the boards of education 

responsible for some school districts and city governments for other 

school districts. 

4. In general it can be said that the construction and control of 

school facilities is truly an area of school board predominance. In the 

area of controlling school facilities where the state has chosen to 

delegate power, it has been to local school boards rather than municipal 

governments. 

Forty-five states have authorized school boards to select school 

sites and to procure them by the use of eminent domain if the need 

arises. The courts have tended to stand firmly behind boards of educa

tion in this realm of site selection and procurement. They interfere 

with this right only when fraud or abuse of authority can be shown on 

the part of the board of education. 

Zoning is one phase in the area of school facilities that the states 

have tended to give a superior hand to the local government. In thirty 

states the schools are subject to the local zoning ordinances with the 

courts as final arbitors. Courts tend to interpret statutes that grant 

zoning powers to municipal governments quite strictly and action on the 
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part of the city that discriminates against schools is likely to be over

ruled. Any action that cannot be justified on the basis of the protection 

or promotion of public health, morals, or welfare is difficult to support 

in legal action. 

The utilization of school facilities by other than educational 

groups does not appear to present a conflict between boards of educa

tion and local governments. The states with few exceptions have 

placed this responsibility in the hands of the local school boards. 

Conflicts, where they have developed, are more commonly between 

private citizens and school boards. 

5. In general it can be said that the regulation of health and safety 

is an area of municipal government predominance. In those phases of 

the study where the state government has chosen to delegate authority, 

it has generally tended to designate the municipal government as the 

recipient of such power. In a number of states these responsibilities 

have been delegated to special agencies, such as fire districts, which 

have not been included in the present study. 

Precedent favoring municipal authorities seems well established 

in such phases of the problem as the prevention and control of contagious 

diseases and the establishment and enforcement of local fire prevention 

codes. In those areas where precedent is not firmly fixed, the municipal 

government is still preferred as a possessor of police powers which 
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local boards of education as quasi-corporations lack. Therefore, the 

tendency is to rule in favor of the municipal authority unless the 

statutes specifically delegate such authority to the school boards. 

To facilitate the implementation of state standards and regulations 

administrative authority has been delegated to municipal governments 

or agencies appointed by these groups. Municipally appointed boards 

of health tend to be the basic units selected by the state government to 

supervise and administer the regulations of public health and sanitation. 

In only five states has this responsibility been delegated to boards of 

education or agencies appointed by them. 

The promulgation of fire and safety regulations does not appear to 

constitute as controversial an area. In forty-three states agencies 

selected by municipal authorities have this responsibility. Only four 

states have delegated this responsibility to local school boards. The big 

question in fire and safety is whether or not school officials must comply 

with municipal fire and safety regulation in the construction and 

maintenance of school buildings. Court decisions appear to place school 

buildings within the jurisdiction of municipal fire and safety codes. 
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CONCLUSIONS 

1. One primary conclusion to be drawn from the present study-

is that the administration of local school systems involves much more 

participation by regular as distinguished from educational agencies 

of government than has often been reported. The result is that all of 

the people responsible for administering the public schools have a 

much heavier load of compliance, coordination, and conciliation with 

each other than is often thought. A number of the specific findings 

of the present study support this conclusion. 

a. Relationships between boards of education and city govern

ments are much broader in scope than previous studies limited to 

the area of public school finance would indicate. There is inter

governmental participation in decisions relative to school construc

tion, safety and health protection, and in similar areas. The 

selection and procurement of school sites may, for example, be 

the responsibility of the board of education alone, of the municipal 

authorities alone, or of both of them in cooperation. 
* 

b. Even in the area of public school finance the relationships 

may be very complex. In addition to budgetary restrictions which 

are often discussed, the use of a municipal treasurer for school 

district accounts may provide machinery for exercising some 
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restraint upon school district activities. Litigation in the general 

area of finance, however, has tended to restrict rather than 

expand the authority of municipal agencies to control school 

district financial policy. 

c. Sometimes more than one municipality may be included within 

the area of one school district. In such cases there may be a 

conflict among the regulations of the several municipalities where 

any of these apply to the school district. In recognition of this 

possibility, supervision of the particular subject matter has been 

reserved to state governmental agencies in a number of the 

individual states. 

d. Health and fire protection is often assigned to special purpose 

districts rather than to local municipalities. In these instances, 

where special districts supervise part of the area of a school 

district and some other district supervises another part, there is 

the same prospect for overlap and conflict which exists where 

there are two or more cities or towns in one school district. 

e. In some cases, school districts may be subject to both local 

and state agencies in the regulation of such matter as fire and 

health. 
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f. There are some aspects of school operation such as parks 

and recreational centers where there may be joint operation by-

school districts and municipal agencies. 

2. Much of the duplication, overlap and conflict that sometimes 

exists between school boards and municipal agencies might be reduced 

if the state chose to exercise broader control over the administration 

of public schools. State regulation might be expected to create greater 

uniformity of practice between local school districts as well as between 

school districts and municipalities. Many of the policy matters which 

may presently be assigned either to school districts or to other local 

governmental agencies might be equally well determined by state 

legislatures or state regulatory agencies. The present study has not 

been concerned with the evaluation of the effectiveness of existing 

policy. It would appear, however, that if experience has indicated no 

advantages important enough to dictate a uniform policy of delegation 

to one or another particular governmental agency, consideration of 

the matter might be equally well undertaken at the state level. 

3. The present study has identified numerous patterns of inter

governmental control over the administration of public schools. Some 

of these allow for considerable independence on the part of boards of 

education; othemdelegate considerable authority to municipal agencies. 
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It would appear that school can be administered by either method. 

The real question, then, is what is prudent in the individual situation. 

The present study was not designed to evaluate such matters. However, 

one result of the present study is to clarify the policy issues involved 

in inter-governmental control over the administration of public schools. 

4. The great variety of administrative problems encountered in 

the present study emphasizes the importance of designing statutory 

provisions which make clear the legislative intention. Much of the 

litigation which has surrounded intergovernmental relations in school 

administration has been concerned with the interpretation of statutes. 

Sound administrative practice is facilitated if everyone involved knows 

his own responsibilities and the limitations of those responsibilities. 

These advantages are promoted by carefully designed legislation. 
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