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ABSTRACT 

Work by Sales and Lavin has suggested that it is possible to improve the moral and 

ethical thinking of psychologists. In particular, moral and ethical thinking by 

psychologists could be improved if psychologists learned to use defensible moral metrics. 

The usefulness of formal training in ethics and morality, with the implicit condemnation 

of the moral metrics that might be taught in such training, has been challenged by writers 

such as Justice Holmes. He has alleged that professionals learn how to behave in their 

professional roles by practicing them. A variety of problems are noted with Holmes' 

view. Further, psychologists cannot rely on expert advice from Institutional Review 

Boards or Ethics Committees, even if they wished to do so. Institutional Review Boards, 

and by implication Ethics Conmiittees, have serious deficiencies. However, 

psychologists can make considerable progress in their moral and ethical thinking, if they 

distinguish ethics from morality and also notice the similarities between moral thinking 

and scientific thinking and theorizing. A controversy over the recovered-memoiy therapy 

is employed to illustrate some of these distinctions and similarities. The argument 

continues by developing two moral metrics. The first begins with ethics and culminates 

in moral appraisal. The second makes moral appraisal an earlier step than ethical 

appraisal. With these metrics described, it is then noted that a popular metric in 

psychology, that of Koocher and Keith-Spiegel, is inadequate. It is then shown that the 

two moral metrics earlier described are reasonably believed to be adequate. The 

adequacy of one of them is directly illustrated with an example involving the question of 

whether persons with serious mental illnesses should be allowed to enter into contracts 
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that would relax the criteria for their involuntary hospitalization and treatment. It is 

concluded that teachable, intellectually defensible moral metrics are possible, and that 

their use would improve the moral and ethical thinking of psychologists. 



12 

1. LEARNING PROFESSIONAL MORALITY AND ETHICS 

Justice Holmes (1926/1992) wrote: 

It would be well if the intelligent classes could forget the word sin and 
think less of being good. We leam how to behave as lawyers, soldiers, 
merchants, or what not by being them. Life, not the parson, teaches 
conduct. (p. 43). 

The challenge for a psychologist-in-training is to leam how to behave like a psychologist. 

If psychologist-in-training Susan wishes to leam how to behave as a psychologist, she 

will leam much by being one. However, she would seem to need to know more than she 

can get by just being one. Neither lawyers nor soldiers are created without training. The 

making of a lawyer begins in law school. The making of a soldier begins on the parade 

field. Before lav^ers or soldiers work as lawyers or soldiers, they receive instmction 

from law professors or training from drill sergeants. Neither lawyers nor soldiers begin 

by being lawyers and soldiers by being one. They are trained. So, too, are psychologists. 

But Holmes surely did not believe that lawyers, soldiers, or even merchants are 

created without training. His dictum has to do with doing right and wrong. It might be 

thought that, having learned the tasks of the lawyer, soldier, or merchant, young lawyers, 

soldiers, and merchants leam what is tolerable behavior by being one, by being a person 

conforming to the practices of his profession. There is something right in Holmes's 

thought. A parson's lesson on the importance of courage seems a poor substitute for 

lessons learned in combat. A merchant's habitual honesty seems superior to his knowing 

a commandment proscribing theft. Still, it is implausible to think that knowledge of 

moral and ethical principles is irrelevant to behaving well. Work in a role may well make 
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it easier and more likely for professional to do what is right, but it is difficult to see how 

the parson's lesson can be harmful. If anything, the parson's lessons may serve as a 

guide in cases where a professional has had no experience. So, how are the Susans of 

psychology to learn how to behave? 

In fact, psychology has no more followed Holmes's advice than medicine, law, 

and the other professions have. Though all doctoral level psychologists learn to be 

scientists by a combination of school work and professional practice, the largest 

professional society for psychologists, the American Psychological Association (APA), 

has been demonstrably unwilling to let students training to be clinical psychologists learn 

how to behave by being one. The APA has an explicit requirement for training in ethics 

for students in clinical-training programs (APA Committee on Accreditation, 1996). 

Unfortunately there is a difficulty. The APA does not specify what satisfies that 

requirement, since its Committee on Accreditation, in the interest of program autonomy, 

does not require that clinical students have specific courses in ethics or in anything else. 

How a program goes about meeting general accreditation requirements is left to it. It need 

only satisfy APA representatives doing accreditation visits that the program is meeting, in 

its own way, the APA's accreditation requirements. 

Ethics Codes 

The APA ethics code for psychologists is by no means new. The APA 

promulgated its first ethics code in 1953 (American Psychological Association, 1953) and 

has tinkered with it eight times since then. For the first 60 years of the APA's existence, 

there was no code, though by 1938 there was a Committee on Scientific and Professional 



14 

Ethics that handled complaints informally, and by 1947 that committee had urged the 

development of a formal code (Pope, 1992). One reason offered in support of a formal 

code was that an unwritten code was "tenuous, elusive, and unsatisfactory" ("A Little 

Recent History," 1952, p. 427; cited in Pope, 1992). The years since 1953 have yielded 

the present form of the APA code. 

The APA's regnant ethical principles are in its 1992 Ethical Principles of 

Psvchologists and Code of Conduct. It has the following structure; Introduction, 

Preamble, General Principles, and Ethical Standards. In the introduction, it is stressed 

that its general principles are aspirational goals that are not enforceable against members. 

Rather, the General Principles are alleged to be the highest ideals of psychology, and are 

to be used to guide interpretation of the code's Ethical Standards. The APA does grant 

itself authority to enforce the code's ethical standards. Members who run afoul of them 

may be sanctioned. In addition to the aspirational General Principles and the aspirational 

Preamble, interpretation of Ethical Standards is furthered by a variety of supplemental 

materials that are not enforceable under the APA's ethics code, such as a psychologist's 

own values. This acknowledgment of the need for interpretation, much of which hinges 

on idiosyncratic supplemental sources, guarantees the code is not what mathematicians 

would call an effective method. It is not an algorithm that generates one and only one 

assuredly correct answer to a problem in a finite number of steps (Hunter, p. 14,1973). 

The General Principle asserted by the APA are six in number: Principle A: 

Competence; Principle B; Integrity; Principle C; Professional and Scientific 

Responsibility; Principle D: Respect for People's Rights and Dignity; Principle E: 
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Concern for Others' Welfare; and. Principle F: Social Responsibility. These principles 

are all set forth in one-paragraph glosses of a mean length of approximately 110 words. 

The enforceable Ethical Standards, as of 1998, cover eight areas of concern to 

psychologists. Each standard includes various substandards. So, under general standards 

there are 27 substandards, covering a variety of problems, including the applicability of 

the ethics code, the relationship of law and ethics, and sexual harassment, to name three. 

The remaining seven standards are Evaluation Assessment, or Interventions, with ten 

substandards; Advertising and Other Public Statements, with six substandards; Therapy, 

with nine substandards; Privacy and Confidentiality, with eleven substandards; Teaching, 

Training Supervision, Research, and Publishing, with a whopping twenty-six 

substandards; Forensic Activities, with six substandards; and. Resolving Ethical Issues, 

with seven substandards. 

Given the moderate complexity of the code, it is perhaps unsurprising that the 

APA has not thought it possible to rely, as Justice Holmes had recommended, on letting 

aspiring clinical psychologists learn their duties by being clinical psychologists. Instead, 

APA accredited clinical programs are obliged to include ethics training in their 

curriculum. Increasingly states have begun to require an ethics course as a condition for 

a clinical psychologist's licensure. Moreover, like all professional societies, the APA has 

an interest in having there be, both in fact and in public perception, devotion to high 

ethical standards by APA programs and members. 

In this connection, it is useful to recall that a professional code of ethics has 

several important functions. There are beneficial functions and harmful functions. 
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Benefits 

There are benefits to using the professional codes. First, codes articulate minimal 

standards of professional conduct in a public way. Second, codes may make a collective 

wisdom available to other professionals. Third, the codes give public evidence regarding 

a profession's ethics, letting professionals and nonprofessional know what they can 

reasonably expect. Fourth, codes often provide carefiil guidance in areas that have 

proven to be sources of moral difficulty for a profession. 

In regard to the first benefit, codes do provide the public with a document that 

tells all interested parties what a profession's minimal standards are. Though 

psychologists do, for example, have an moral obligation not to exploit clients that exists 

independently of any explicit recognition in the American Psychological Association's 

Code, the Code indicates, in a public manner, clear instances of failures to meet even a 

minimal standard of nonexploitation. Psychologists may not, for example, plead that 

sexual relations with a client are not exploitative, perhaps on the ground that for some 

clients sexual relations are therapeutic, since the Code explicitly forbids sexual relations 

with current clients. The Code's explicit, public standards reduce wiggle room and 

weasel pleas of extenuation. 

In regard to the second benefit, Codes are often drafted by professionals who have 

made a career of thinking about issues that have proven morally difficult for their 

profession. Moreover, the drafters of a code bring together a collective wisdom that is 

unavailable to an ordinary professional. For example, the committee developing or 

revising a code may have access to a history of troubling cases and to their satisfactory 
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and unsatisfactory resolution. The average psychologist will not, to take one instance, 

have had the time to think through maiay of the issues connected with assessment that 

receive explicit address in the APA's Code section on the ethical standards for 

assessment or in the joint standards of the APA, American Educational Research 

Association (AERA), and National Council on Measurement in Education (NCME) 

(AERA, APA, & NCME, 1985) on educational and psychological tests. In particular, the 

APA code offers psychologists the benefit of thoughtful, considered guidance of people 

respected for their ethical and sometimes legal knowledge. 

Having a Code also provides the third benefit of making ethical expectations 

public to professionals and nonprofessionals alike. Even if, as part of their professional 

training, all psychologists came to have the same ethical principles and standards, the 

public, independent of the Code, would have no way of knowing what those principles 

and standards are taken to be. By having public ethical principles and standards, the 

APA makes it possible for the public to reach a reasoned, albeit fallible, conclusion about 

whether a psychologist's behavior has conformed to the APA's Code. Individuals can 

even determine in advance what kind of treatment they have a right to expect from a 

psychologist. 

A final benefit of the Code is that it alerts professionals to areas that have proven 

to be a profession's ethical minefields. In some ways this is related to the second benefit 

of having the benefit of collective wisdom. The reason why a code such as the APA's 

has so many rules relating to therapy, to testing, to privacy and confidentiality, to 

forensics, or to research and publication is because these have proven to be areas where 
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moral and ethical lapses are likely to occur in psychology. By reading and understanding 

their profession's code, psychologists can become to sensitive to areas where they have 

traditionally encountered difficulty, if they fail to proceed with suitable caution and 

conformance to the APA code. 

A code's benefits of notifying the public of minimal professional standards, 

sharing professional wisdom, establishing public expectations regarding professional 

conduct, and alerting professionals to potentially sensitive areas are purchased at a price. 

The APA's Code of Ethics does have limitations, limitations that are inevitable to the 

politics that wins a code's acceptance by a profession. 

Limitations 

First, codes are conservative. Second, codes have necessary limitations in their 

moral authority. Third, codes are often vague. Fourth, codes often omit mention of 

important topics. Fifth, it's often hard to tell what guidance codes provide in hard cases 

or the guidance is inconsistent. These are not the only limitations, but they are among 

some of the salient limitations evident in the APA's Code of Ethics. 

The conservative nature of codes is a consequence of their being political 

documents. When the APA writes or revises its Ethical Principles and Code of Conduct. 

it does so by committee. The committee, in turn, has to reach an internal consensus on 

what the code should say, while simultaneously trying to produce a document that can 

attain the support of the majority of APA membership. Given the nature of this kind of 

process, it is impractical to derive particular principles and standards from widely 

accepted moral principles. At most, codes seek to avoid obvious conflict with widely 
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accepted moral principles. For example, given the moral climate in the United States, it 

is inconceivable that, in 1992, the revision of the American Psychological Association's 

code would have left confidentiality of a client's communications to the discretion of the 

therapist or treated patient-therapist sex as ethically indifferent. Codes are conservative 

documents whose authority depends on their being consistent with prevailing moral and 

legal practice and belief, rather than documents that seek to reform them. The 

contemporary equivalent of the Beatitudes is not the kind of standards found in 

professional codes of ethics. Moral reform is left for a different arena. 

Given the committee genesis of codes, professionals might well wonder how 

much authority the code of their own profession can have. A key feature of moral life is 

a respect for one's own conscience. It does not seem that a code could possibly overrule 

conscience. For many psychologists, the moral authority of the APA's Code derives 

from their membership in the Association. Members promise to comply with the Code's 

standards. In the jurisdictions that have accepted the APA code as normative, clinical 

psychologists also have a generally recognized moral duty to respect the law. In fact the 

APA's 1992 Code says this explicitly. But for nomnember psychologists and 

nonpsychologists, the APA code has no more authority than the law and, ultimately, their 

personal morality attaches to this or that provision of the APA Code. 

Codes tend to be vague for good reason. The devil is in the details, but vagueness 

has its limitations. First, although it is often only possible to attain political agreements 

when a code's provisions are vague enough to finesse disputed issues, political agreement 

may depend on failure to operationalize what key provisions mean. It is easy to get 
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people to agree that they should respect one another, not exploit people over whom 

they've professional authority, not harass clients, and not plagiarize-all provisions of the 

APA's (1992) Ethical Principles and Code of Conduct—but much harder to operationalize 

these requirements. Second, even if psychologists are trying hard to observe the Code, it 

may be difficult to tell whether or not they are. Psychologists making a sincere attempt 

to avoid objectionable multiple relationship, as required by the Code, may have great 

difjficulty telling when they have entered into an objectionable multiple role. No amount 

of scrutinizing of the Code will necessarily resolve the issue for them. For example, 

Ebert (1997), citing Grayned v. City ofRochford (1972), points out that there is a 

constitutional prohibition against the enforcement of vague law, while specifically 

discussing the APA's ban on multiple relations. Lest it be thought that the Grayned v. 

City of Rockford doQsn'X apply to the code of an association like the APA, Ebert (1997) 

cites Budwin v. APA (1994) as an example where there was deemed to be sufficient state 

action to apply judicial review to an ethics committee decision. 

Codes also reflect the historical conditions of the professional societies that 

produce them. Consequently, codes often change to reflect new developments of 

problems in a field. Moreover, to be of use to the average professional, professional 

codes must be a manageable length. These two facts about codes guarantee that codes 

will omit important topics, something the APA (1992) has conceded. Psychologists 

turning to the APA's Code may well discover that matters of pressing concern to them 

contain no address in the code. For example, a psychologist might very much like know 

what the APA believes to be their responsibilities in regard to obtaining informed 
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consents to do exams to determine whether a client is competent or of how to balance the 

best interests of a couple, only one of whom is demented. Or, to take a different 

example, when, if ever, is it permissible for psychologists to involve themselves in pre-

suicide counseling? 

Even if a code provides clear advice, a psychologist might wonder whether it is 

consistent with other provisions of the Code. For example, a psychologist might believe 

that he has a code-given obligation to honor a commitment of confidentiality made to a 

patient, yet also have another code-given obligation to surrender the otherwise 

confidential client records to the managed care company that is paying for services. 

Specifically, consider the situation where an elderly patient's employer has a contract 

with a managed care company requiring it to provide the employer with access to all 

employee-patient records as a condition of continuing the contract. Even if the 

psychologist informs the patient of this limitation in confidentiality, he might not have 

informed the patient of all potential risks of divulging personal information. One such 

risk is where the employer might fire the employee based upon information contained in 

the psychological records. The standards themselves do not resolve these intrastandard 

tensions. Most psychologists will be able to envision circumstances in which they are 

damned if they do and damned if they do not, with the Code either doing nothing to 

resolve the problem or even creating it. 

If the ethical training of psychologists consisted solely in learning to do what the 

code tells them to do, then niunerous problems are inevitable. Psychologist would be 

more conservative than defensible moral opinion requires. Psychologists would be 
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unable to know their duty in many instances, because they would not Icnow how to 

resolve conflicts. Psychologists would be at a loss about how to handle new moral 

challenges posed to psychology by the world. These are a few of the inevitable problems 

that an ethics training limited to a code would create. The existence of these kinds of 

problems should be unsurprising. To date, as earlier noted, there is no known algorithm 

by which human beings reach all and only defensible decisions about what to do. Nor 

does the APA code pretend to be one. 

Limitations in the code argue in partial support of Holmes' view that students will 

learn how to behave as a psychologist by being one. However, as already argued above, 

the professions Holmes mentions are specifically professions that include formal training 

as a prerequisite to being one. Moreover, some are professions that require continuing 

educational efforts to remain licensed. These training efforts by individual psychologists 

are in fact part of what is involved in "being one." 

Deeper Problems 

Deeper limitations of the APA code are readily tested by consideration of 

historically actual hard cases. Historical studies have several advantages over 

hypothetical cases. First, it is beyond argument that most scientists reporting them 

believed that what they were doing was permissible. Second, there can be no arguing 

that an actual case is too fantastic, as hypothetical cases involving himian beings splitting 

like amoebae or having the powers of a god are, to serve as a test of a code's adequacy. 

Third, historical cases are not, as some hypothetical cases, frivolous. Good scientists do 

what they do in the interest of deepening knowledge. The pain they inflict is not 
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immediately objectionable on the ground that it is gratuitous. Two clinical cases 

involving memory test and illustrate the limitations that students trained solely in the 

APA code would have in the assessing the hard cases of real life. 

The French neurologist Claparede (1911/1951) reported on a female patient with 

a profound memory disorder. She had no short-term memory. Despite numerous 

examinations, the woman would report no recollection of having met Claparede on their 

next meeting. Merely leaving the room and returning but minutes later was enough to 

render the woman amnesic of their earlier meeting. On an ingenious hunch, Claparede 

put his patient to a new test. He placed a tack in his hand, sticking her when they 

exchanged a handshake. The next time he and the woman met, he again offered her his 

hand. She henceforth refused to shake it. Though she had no conscious recollection of 

ever having met him, he had conditioned her to associate his handshake with pain. In that 

ingenious clinical experiment, Claparede had demonstrated the possibility of there being 

a dissociation between a declarative memory and the nondeclarative memory necessary 

for conditioning his patient. This dissociation is no longer under serious challenge. The 

history of neuropsychology has repeatedly demonstrated that one form of memory can 

persist though others have become impossible, and is well elaborated in such works as 

Squire (1987) or Schacter (1996). A person can, for example, lose all ability to fonn 

new semantic memories, but still retain the ability to learn new skills, such as playing the 

piano or making furniture. Knowing that is dissociable from knowing how. Persons, 

such as Claparede's patient illustrates, can leam to avoid a stimulus without having the 

ability to learn the reason they are avoiding it. 
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Retrospective moral assessment of what Claparede did to his patient gives 

grounds to pause. What, for example, might a student, schooled in the APA code of 

ethics make of Claparede's clinical experiment? To begin, one might be tempted to say 

that what Claparede did could not be a violation of the Code, since the Code did not exit 

in 1911, but that response, though correct in its way is morally offensive. It implausible 

that the moral Tightness or wrongness of an action can depend on their happening to be a 

code provision forbidding, mandating, or permitting it. The APA's 1992 code explicitly 

acknowledges this in its Introduction, stating that "[t]he fact that a given conduct is not 

specifically addressed by the Ethics Code does not mean that it is necessarily either 

ethical or unethical." However that may be, if ethics codes are conceived as analogous to 

statutory law, then a sense can be given to the idea that ethics and morality are 

dissociable. But suppose a psychologist waived the temporal concern and asks for an 

assessment of Claparede's experiment in terms of the ethics code that now exists circa 

1998. What does that code imply about Claparede's experiment. In fact, it is still 

unclear what to make of it. The APA's 1992 code has no provision with clear-cut 

applicability to what Claparede did. Principle D, Respect for People's Rights and 

Dignity, which is only aspirational in any case, calls for psychologists to respect such 

rights as privacy, confidentiality, self-determination, and autonomy, but reminds 

psychologists that these rights might lead to conflicts of obligation and inconsistencies. 

No advice is offered as to how to resolve the inconsistencies. Now assessing Claparede's 

pinprick could be read in two ways. Some might argue that he had failed to respect his 

patient by not obtaining her consent to his experiment, thereby failing to honor her right 
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of self-determination. Against that, it might be objected that his pinprick was not an 

experiment, but a doctor's attempt to gather clinical information using a low-risk, albeit 

mildly painful, procedure. Still more, he gave no more pain than necessary. He did not 

force her to shake his hand once she refused it. Without attempting to settle the dispute, 

it suffices to observe that much more could be said on both sides of the issue, and that no 

solution is obtainable from the code, if attention is limited to the aspirational principles. 

Matters do not improve if one turns to the Ethical Standards within the code. The 

Standard and substandards governing Teaching, Training Supervision, Research and 

Publishing have seemingly relevant subsections, namely, 6.12, Dispensing with Informed 

Consent and 6.15, Deception in Research. Substandard 6.12 is irrelevant. It instructs 

psychologists to make sure they are in compliance with law and local regulations, 

apparently Claparede was. Substandard 6.15 does appear to bar Claparede's pinprick. 

After demanding that the deception proceed only if the psychologist judges the study's 

deception justified by the research's prospective value, a value unobtainable without 

deception, the substandard rules out research that deceives subjects about factors that are 

(alleged) to affect a subject's willingness to participate in the project. Features such as 

physical risk, discomfort and unpleasant emotional experience are given as examples of 

research features about which subjects may not be deceived. Read this way, if what 

Claparede did is taken as research, it«judged unethical by the code. However, this 

conclusion relies on a substandard that is suspect. 

Substandard 6.15 reads: 

(a) Psychologists do not conduct a study involving deception 
unless they have determined that the use of deceptive techniques is 
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justified by the study's prospective scientific, educational, or applied value 
and that equally effective alternative procedures that do not use deception 
are not feasible 

(b) Psychologists never deceive research participants about 
significant aspects that would affect their willingness to participate, such 
as physical risks, discomfort, or unpleasant emotional experiences. 

(c) Any other deception that is an integral featiu^e of the design and 
conduct of an experiment must be explained to participants as early as 
feasible, preferably no later than the conclusion of the research. 

Taken literally, this substandard does indeed exclude Claparede's experiment. So, if the 

pinprick is an experiment, it is APA, circa 1990s, unethical. However, the claim made in 

6.15 b is difficult to believe. Does anybody know, for example, that discomfort is always 

material to a subject's willingness to participate in an experiment? Might not some 

discomforts, for example those that are not consciously remembered and are transient, be 

so morally negligible as not to figure in a normal person's willingness of participate. It 

requires something approaching clairvoyance to claim that discomfort is always material 

to a subject's willingness to participate. Second, 6.15 makes no provision for balancing 

the value of the knowledge obtained from an experiment against the inconvenience to the 

deceived subject. Read literally, the principle is claiming that no matter how essential the 

knowledge is, deception that includes deception about even the mildest and most trivial 

discomfort can never be allowed. If so, few people are likely to be willing to concede 

that Principle 6.15 is rationally defensible, whatever its status with the APA is. 

There is another difficulty lurking in substandard 6.15. Suppose Claparede had 

asked this woman for her pennission to pinprick her the following day. Suppose she 

consented to it. Would he thereby have finessed the deception issue? For what does it 

mean for a person with profound anterograde amnesia to give consent? When the 
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experiment is done, Claparede's patient would have had no recollection of ever having 

given her consent. Again, the code does not answer. There are provisions calling for 

proxy consents when a subject is incompetent to consent (6.1 le). But no amount of 

inspecting and reflecting on the code is going to reveal whether a person is competent, 

since, to take the example of Claparede's patient, persons with anterograde amnesia can 

retain many, if not most, of the capacities that are thought to make a person decisionally 

competent. However, a person with anterograde amnesia does challenge ordinary notions 

about the preservation of a person's identity across time. Am I really consenting for me, 

if I consent to things I will necessarily have no recollection of consenting to at the time 

they occur? Parfit (1973, 1984) has offered powerful arguments for doubting this. The 

Parfitian challenge involves two notions: continuity and connectedness. Continuity is an 

all or none notion, or what psychologists call a categorical variable. For example, my 

family tree either traces through Helen of Aquitaine's or it does not. Connectedness is a 

scalar property, or what psychologists call a continuous variable. Like depression, there 

can be more of it or less. I am, for example, continuous with a boy who played baseball 

in Reseda Park. I have some degree of psychological connectedness with him. Many of 

my interests and tastes from age 10 have stayed with me. Many others have either 

disappeared or been added. I at 46 more closely resemble, in terms of connectedness, 

myself at age 44 than age 10. Most people think it fair to hold a person responsible for 

the wrong he did yesterday, but become less sure about punishing a seemingly virtuous 

man for something he did 20 years earlier. Bearing this in mind, though a woman with 

anterograde amnesia is continuous with the person she was the previous day, she is in 
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important ways unconnected to him. From the date her amnesia commences, she 

achieves no connectedness of episodic memories to her future successive selves. So, one 

is left puzzling over what authority, if any, an unmemorable consent to an experiment 

has. And this is not a fanciful example. It is a common one in neuropsychology. 

Neuropsychologists face problems similar to Claparede's when they assess patients with 

severe anterograde amnesia, and decide whether memory impaired patients are competent 

to make decisions about their future. 

The example of Claparede illustrates deep limitations in the Code. At this point, 

it appears to be vague or, if definite enough to yield an answer about the permissibility of 

what Claparede did, to rely on implausible substandard (6.15) to achieve answer. 

Further, the APA code leaves psychologists without instruction on how to think about 

some of the deep issues, such as competency, that confront them in interpreting even the 

binding Ethical Standards portion of the Code. Worse still, the APA code saddles 

psychologists with standards such as 6.15 that, if read literally, seem almost certainly 

false. 

Nor are these difficulties the result of a choosing an especially perplexing or case. 

Perhaps the most famous case in neuropsychology is H.M.'s. H.M. developed a profound 

anterograde amnesia subsequent to a bilateral medial temporal resection performed by 

William Scoville in August of 1953 (Milner, 1958). Brenda Milner and associates have 

followed H.M. for 35 years. At 14 years, Milner (Milner, Corkin, & Teuber, 1968) noted 

that H.M. had a full-scale score on the Wechsler Adult Intelligence Test that placed him 

in the high average range. His performance on perceptual tests was normal. He could 
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conduct and understand conversations. He exhibited a excellent grasp of jokes. His 

ability to recall events in his life antecedent to his resection was also normal. His spatial 

memory for locations of buildings known prior to his operation was also intact. But H.M. 

had a profound anterograde amnesia. His episodic memory for all events subsequent to 

his operation was destroyed. His self had ceased to cumulate. 

To assess this work, it is useful to know whether Milner was writing up a case 

study or whether she believed herself to be doing research. Milner's title (Milner, 

Corkin, Teuber, 1968) for the paper describing H.M.'s liabilities is frank: "Further 

analysis of the hippocampal amnesic syndrome; 14-year follow up study H.M.." The title 

removes all doubt that the principal author herself believed her work with H.M. was 

primarily research, not a form of therapy intended chiefly for H.M.'s benefit, even if H. 

M. did benefit. And certainly the repeated neuropsychological testing done on H. M. is 

consistent with the work on him being research, rather therapy. 

Like Claparede, Milner began her research prior to the development of elaborate, 

written ethics codes. She also researched before the existence of the kinds of federal 

regulations and standards that have come to cover most research on human subjects and 

on animals, both in the United States and in Canada, where the research on H.M. was 

done. Again, even the APA ethics code circa 1997 provides limited guidance. Her work 

involved no deception of H.M. H.M. knew what she was doing at the time she was doing 

it. Still, there might be worries about H.M's ability to consent to a long-term project 

whose day-to-day continuance he would have no memory of having agreed to. That he 

had the ability to consent for short periods is not worth disputing. That he could give his 
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agreement to day-to-day activities is also not in question, though perhaps one could have 

reasonable doubts. What is questionable is H.M.'s ability to consent to a long-term 

experiment whose duration exceeds his memory. If, for example, particular questions 

asked in the research upset his moral sense of what it is right or wrong to answer, H.M. 

could have no semantic memoiy of having a reasoned ground for refusing to consent to 

receiving that question the next day. The most that could be expected would be that, if he 

disliked the testing, he would refuse ftirther testing, just as Claparede's patient refused his 

hand. 

The APA code leaves it indeterminate whether Milner's longitudinal study of 

H.M. is permissible. If anything, the code seems to leave its permissibility up to others. 

Substandard 6.08 imposes a requirement to do research in a manner consistent with state 

and federal law, as well as professional standards, especially when doing research 

involving human subjects. As will be seen in Chapter 2, there is reason to be skeptical 

that this provision is morally adequate. 

Other reasons exist for skepticism about the APA ethics code. Consider the 

provision, substandard 6.20, governing experimentation on animals. Animal 

experimentation is an issue of great importance in brain research. Many discoveries have 

derived from lesioning animals. The APA code demands that psychologist treat animals 

humanely, but also allows killing animals and inflicting levels of pain and suffering, 

provided the research furthers important human interests. Though this sharp divide 

between the ways it is permissible to treat animals and the ways it is permissible to treat 

human beings is accepted by many, it is in no way clear what relation that ethics 
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substandard 6.20 has to the APA code's preamble or principles. This failure to articulate 

why its principles are such as should command the allegiance of psychologists is 

particularly glaring in the case of principle 6.20. The introduction of concern for 

animals, although laudable appears to come from the blue, and a psychologist has reason 

to wonder why some other principle, perhaps a principle more restrictive of animal 

research, might not be better. However, the general problem of the relation of the ethical 

standard to the APA code's ethical principles suffuses the document. To sum up, the 

code appears to be of limited use in telling psychologist what they should do, is vague, 

and leaves the moral authority of the principles contained in it unexplained and its ethical 

standards without a clear derivation. 

Distinguishing Law, Ethics, and Morality 

Some of these difficulties appear more pliable if the moral, ethical, and legal are 

all distinguished for analytical purposes. Distinguishing the legal and ethical from the 

moral may seem odd. An example makes the distinction accessible for working 

purposes. 

It was once legally permissible in the United States to own slaves. During this 

period, it is imaginable that there could have existed an association of slave owners who 

promulgated a code of ethics on the treatment of slaves. Perhaps this hypothetical code 

would have required slave owners to provide adequate housing and food to slaves, 

prohibited the killing and raping of slaves, but permitted the selling of slave children 

without an accompanying sale of the parents. Treating slaves in accordance with the 

code would be examples of ethical slaveholding, while violations of the code would have 
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provided examples of unethical slaveholding. But morality's standing on slavery is and 

was at odds with the 19th century law in America. Slavery is and was morally 

prohibited. Further, though it was ethical to sell a child under terms of the hypothetical 

code, it was morally wrong to do so. No stand need be taken on the precise nature of 

moral principles to reach our conclusions for purposes of this chapter. The point is 

obvious. There are differences between the legal, ethical, and moral bases for behavior. 

If psychologists were to rely solely on the APA ethics code to determine what is right or 

wrong, they might manage never to act unethically, but they may well act immorally. As 

the slavery example illustrates, few people should think it preferable to act ethically than 

to act morally. 

The distinction between the moral, the ethical, and the legal makes it vital for 

psychologists to understand the relationship between their code of ethics and morality. 

The 8 revisions of the APA code that have taken place since its acceptance in 1953, as 

well as the circa 1998 revision that is being undertaken, illustrate that the APA code has 

been perceived to be both incomplete and sometimes tolerant of practices that 

subsequently were perceived as wrong. Revisions of the APA Code, such as the shift in 

ethical opinion on issues relating to same-sex sex, were presumably intended to bring the 

Code into closer alignment vwth sound moral thinking. It is morality, not ethics or law, 

that ultimately ought to command psychologists' allegiance. 

One possible remedy to the APA's code's self-acknowledged incompleteness is to 

supplement it with other sources. The APA's 1992 code does this. It enjoins (APA, 

1992,6.08,6.09) psychologists to conform their behavior to the requirements of (a) the 
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code, (b) the law, and (c) the local ethics boards, such as the resident Institutional Review 

Board (IRB) and Human Subjects Committee (HSC). However, if the moral should 

trump the ethical, and the code trumps the law (APA, 1992,1.02), then what is the ethical 

and moral authority IRBs and HSCs? Are they a source of definitive supplementation to 

the Code such that psychologists could, at least in cases reviewed by IRBs and HSCs, be 

assured that research that survived and was conducted in compliance with IRB or HSC 

review was by definition ethical and, presumptively, legal and moral as well? As will be 

made clear in chapter 2, reliance on committees is, from the moral point of view, as 

suspect as reliance on an ethics code. 

The case has been made that there can be no facile reliance on the APA code. 

Training that included only instruction in it is incomplete. It is as incomplete as training 

that simply followed Holmes's dictum to learn to behave as a psychologist by being one 

would be. In what follows. Chapter 2 will show why reliance on a committee selected to 

judge what research passes legal and ethical muster will also prove to be of limited use in 

telling psychologists how to behave as psychologists. A committee can no more be a 

reliable guide to moral behavior than the code of ethics can be. The inadequacy of these 

two methods will serve as a way of showing the importance of training psychologists in 

the use of moral metrics. Chapter 3 extends the argument by noting similarities between 

scientific thinking and ethical and moral thinking. In Chapter 4, these similarities are 

illustrated with reference to the recovered-controversy. The controversy shows, in a 

preliminary way, what serious, fact governed moral and ethical thinking can look like. 

However, the chapter does not set out a moral metric. Chapter 5 does. It covers several 
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theories of morality and uses them to describe and develop two moral metrics. These 

metrics are intended to be teachable and to improve on currently available metrics. In 

chapter 6, it is explained why an influential moral metric is unsatisfactory. Chapter 7 

concludes the argument by showing the metric in action on a hard case. Given that the 

metric can solve problems and is clearly teachable, it is an improvement over letting 

psychologist rely on intuitive methods in their problem solving. 
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2. THE FAILED PROMISE OF INSTITUTIIONAL REVIEW BOARDS 

Two points were central to Chapter 1. First, it became apparent that, whatever 

Justice Holmes may have said, professionals do not leam their professional behavior 

merely by practicing their profession. Psychologists are one more illustration of that 

point. Second, teaching psychologists how to behave by overrelying on the APA Ethics 

code would have imsatisfactory results. In this chapter, it will be seen that, even if 

psychologists supplemented their knowledge of the APA code with guidance of a 

committee, such as an Institutional Review Board (IRB) or Human Subjects Committee 

(HSC), they would still face a serious problem. In fact, there are reasons to believe that, 

especially when assessing the moral and ethical permissibility of proposed research, that 

reliance on IRBs and HSCs is the reverse of helpful. 

Institutional Review Boards in Context 

Everybody knows that repulsive research was done during the second world war 

at places like Dachau. These Nazi atrocities provided graphic testimony of science gone 

berserk (Ivy, 1988/1947). Accordingly, Nazi scientists, quacks, and administrators 

received punishments from the Nuremberg war-crimes court, and international bodies 

promulgated declarations regarding the rights of research participants, with the 

importance of voluntary informed consent receiving special stress (Nuremberg Military 

Tribunal, 1949). Despite these measures, the research climate following the postwar 

remained vastly different from the one known today. Up the enactment of the Drug 

Amendments of 1962, no Federal law enjoined researchers to obtain consent of research 

subjects (United States General Accounting Office, 1996). 
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The 1996 U.S. General Accounting Office (GAO) report highlights the history of 

evolving legislative and regulatory efforts to institutionalize human-subjects protection. 

The postwar declarations demanding informed consent, such as the 1949 Nuremberg 

Code, were aspirational. They did not have the force of federal law. Nor did the Drug 

Amendments of 1962 arise from a sustained deliberation on the merits or demerits of 

formal requirements for obtaining informed consent from research subjects. Instead, the 

Drug Amendments resulted from a public outcry subsequent to the thalidomide tragedy 

of 1961. Thalidomide, then an investigational drug, had been given to unsuspecting 

pregnant women in Europe. Many of these women subsequently gave birth to children 

with a disproportionate number of birth defects. Between enactment of the Drug 

Amendments of 1962 and the present, regulatory requirements on human subjects 

research have proliferated. 

In 1965, following the injection of cancer cells into elderly Jewish patients, the 

National Institutes of Health (NIH) mandated that grant recipients provide a statement of 

responsibilities for the conduct of hazardous research, and in 1966, the Surgeon General 

set forth a participant-protection policy for Public Health Service (PHS) research. In 

1971 and 1972, more embarrassing research came to the surface. At the University of 

Cincinnati, human radiation experiments took place in the context of questionable 

consent and, worst of all, PHS admitted to conducting the infamous 40 year-study of 

syphilis in Tuskegee. The Tuskegee experiment was especially egregious. For 40 years, 

black men with syphilis, instead of effective treatment for their disease, got sham 

treatment for "bad blood," vWth consequent lies of omission relating to their having 
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syphilis (Jones, 1981). Ironically, these experiments did receive review and approval 

from Tuskegee Institute's president and top health official. 

In 1974, massive change in the regulation of human-subject research occurred. 

The then Department of Health Education and Welfare issued the first federal human 

subjects regulations, while the 94th Congress enacted the National Research Act of 1974, 

with its requirement for written assurance of grant-receiving agencies of their federal 

regulatory compliance from Institutional Review Boards (IRBs). Further regulation of 

hmnan-subjects research occurred in 1978. That year Health and Human Services 

(HHS) adopted regulations governing fetuses, pregnant women, in vitro fertilization, and 

prisoners. In 1981, regulatory consensus was achieved between HHS and the FDA, when 

they issued more or less identical regulations on human subject protection. HHS 

adopted additional regulation in 1983 governing research on children. Additional federal 

regulatory consistency occurred in 1991 with the adoption by 15 other federal regulatory 

agencies of core HHS regulations. These core regulations have become known as the 

"Common Rule." 

This accumulating body of regulations and their enforcement has had an impact 

on the life of all human-subject researchers. Human-subjects experiments, such as 

Milgram's (1963) obedience experiments that showed that many ordinary people will do 

what they personally believe to be wrong, if ordered to do so by an authority figure, no 

longer occur without institutional review. There is every likelihood that experiments like 

Milgram's would neither sun/ive regulatory review in their original form nor be proposed 

in the regulatory climate of the 1990s. 
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This flourishing of regulation has given rise to an impressive number of IRBs. 

Nobody even knows how many IRBs there are. A GAO Report (United States General 

Accounting Office, 1996, p. 6) confesses, "No data exist on the exact number of IRBs in 

the country but estimates range from 3,000 to 5,000." Since IRBs must have at least 5 

members (one scientist, one nonscientist, and one lacking institutional affiliation), the 

smallest number of people involved would be over 15,000. Research universities would 

have larger IRBs to assure quorums. So, if the average IRB had 10 members, there 

would be a minimum of 30,000 people serving on IRBs on a modest estimate. 

Not much is known about how IRBs go about making decisions. At the 

University of Arizona, to take but one example, there is no formal training of members. 

Nor are there formal procedures designed to assure high interrater reliability of protocol 

acceptability. IRB committee members are not tested to assure that they understand key 

IRB concepts like "minimal risk." Nor are IRB committee members required to have 

qualifications demonstrating knowledge of ethics or law in the form of course work in 

law or ethics. Members also are not required to demonstrate an understanding of either 

quantitative or qualitative research methodologies. The list could go on. For the most 

part, members are people who have been recruited for service or indicated their 

willingness to serve. Training consists in the provision of notebooks covering policies 

and on-the-job exposure to IRB committee work. Nor, is the Arizona situation unique. 

Informants at other universities, including Canadian universities, assuie this author that 

IRB training is minimal (Francoise Baylis, personal communication). Nobody has 
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demonstrated the reason for this, but limitations on volunteer time and money for training 

almost certainly play a role. 

IRBs are not even inexpensive to run. In the only study this author could identify 

on IRB cost. Brown, Schoenfeld, and Allan (1979) found that it cost $100,000 to review 

850 protocols, or more than $100 per protocol. 

For that money, IRBs are apparently not even achieving good interrater reliability 

Of course other features, such as the absence standardized forms or methods for 

"scoring" proposals, are also likely to produce interrater disagreements about whether a 

proposal passes ethical muster. However, committee work at best achieves consensus 

about what proposals are and are not ethically acceptable at any particular meeting. 

There is no assurance that like proposals in the past or future will have received or will 

receive like evaluation from the same ERB, let alone an IRB at a different institution. 

Instead, there is evidence that failure to have formal training and formal procedures for 

scoring proposals produces unpredictable results (Harding & Ummel, 1989). 

Questions 

This minihistory of IRBs and their vicissitudes raises questions. Why would one 

think that IRB a good system for assuring ethically appropriate research? Why, more to 

the point, is it better to let a committee decide whether research may proceed than letting 

researchers make that decision? What about a committee makes it better able to protect 

human subjects than reliance on the consciences of individual researchers? Given that 

committees are fallible, and given that different committees can reach different 

conclusions about what is and is not permissible, what reason is their for thinking that a 
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committee driven system better serves the public than a system resting moral 

responsibility in principal investigators? And how much better must a committee driven 

system—a system that has led to the creation of between 3 to 5 thousand of IRBs, while 

mandating the service of tens of thousand of people-be to justify its cost? Since the cost 

should include the regulatory cost of FDA auditing IRBs, one wonders how good a job 

the FDA can be doing. The FDA admits that the number of IRBs is unknown and that, in 

one FDA district with major research universities, not a single inspection of 12 IRBs 

within the distinct was done for over a decade (United States General Accounting Office, 

1996). These questions concerning the quality and cost of IRBs deserve study. Here, 

though, the intended focus is on the moral defensibility of the IRB. 

Two big questions are at stake. Are there good moral reasons for having IRBs? 

Are there, from the moral point of view, enough benefits to justify them? If these 

questions have negative answers, IRBs may be both a poor alternative and supplement to 

a psychologists'own thinking about what is right or wrong. 

Possible Moral Justifications for Institutional Review Boards 

Two lines of moral argument in favor of formal IRB oversight of human subjects 

research are available. First, perhaps formal regulatory review of research protocols 

protects human subjects without undue costs to society. Second, even if the social costs 

of research is high, perhaps IRBs best protect the rights of human subjects from being 

violated by unscrupulous or overzealous researchers. 
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First Line of Araument 

The first argument enhsts consequentialist thinking about morality. Formally, 

consequentialist morality tells agents to act so as to make the consequences as good as 

possible (Donagan, 1977). Notions such as rights, duties and the like are derivative. If 

they are recognized at all in a particular version of a consequentialist theory, it is as 

instruments for attaining the best consequences possible (Parfit, 1984). Respecting the 

rights of human subjects has no special place in its own right. Rather, we respect them 

because, ceteris paribus, we are more likely to maximize the good by respecting them 

than by not respecting them. Trivial infringements on "rights" are ignored, since it the 

benefits of allowing them are probably not worth the costs of preventing them. Only 

when research or evaluation goes beyond minimally risky does society need to make a 

determined effort to decide whether or not to allow it by insisting on an IRB review. The 

federal definition of minimal risk makes this defense of review plausible. According to 

Federal Regulations a minimal risk "means that the probability of harm or discomfort 

anticipated in the research are not greater in and of themselves than those ordinarily 

encountered in the daily life or during the performance of routine physical or 

psychological tests" (United States Department of Health and Human Services, 1991, p. 

28028). 

Rebuttal of first line of argument. On purely consequentialist grounds, it is difficult to 

imagine how this characterization of minimal risk can be justified as marking off research 

that needs IRB review (more than minimal risk) from research that does not need IRB 
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review (less than minimal risk). Ordinary life contains many risks that run beyond those 

ordinarily encountered. 

Journalists often do stories that place subjects at more than ordinary risk. And the 

stories of subjects are not confined to exposes of evil deeds by evil-doers. Kindly feature 

articles are illustrative. 

In Blundell's (1988) classic The Art and Craft of Feature Writing, he cites 

numerous examples of award winning feature articles that would be likely to require IRB 

review if the same materials gathered by the reporter were gathered by a psychologist as 

part of a research project. For example, Blimdell discusses a piece on homeless 

alcoholics that appeared in the Wall Street Journal. The reporter had numerous 

discussions with men and women who lived in "Wino Park" in San Francisco. Numerous 

details of their personal histories, including divorce and criminal activity, were developed 

in the story. As a vulnerable group, the homeless enjoy special protection from IRBs. A 

psychologist proposing to do interviews regarding their life styles would certainly require 

IRB permission to do so, if working in a university receiving federal funds. The reporter 

required no review to obtain permission to proceed with her story. However, a social 

psychologist asking the same kinds of questions as the reporter might well have obtained 

data with a thoroughness and methodological rigor that made it possible to determine 

whether there was some way to make these citizens' lives easier. 

And the situation in regard to authors is just as striking. Robert K. Ressler is a 

retired FBI agent who played a major role in expanding the agency's Behavioral Science 

Unit. Central to the expansion of that unit was his interviewing of numerous serial 
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killers. From these interviews, Ressler and his associates, who included academicians, 

began to develop the art and science of "profiling." In profiling, an expert studies a crime 

scene, as well as any available collateral evidence, in order to develop a profile of the 

kind of person who would be likely to commit a crime of that kind. Ressler and 

Shachtman (1992) describe how profiles assisted police in apprehending numerous 

killers. 

Though much of the research Ressler did had FBI approval, he also conducted 

training sessions and has written popular books on his experiences. Many of Ressler's 

training sessions and books contain graphic details of murders, including information on 

what happened to victims. In some training sessions, he has shown photographs of 

victims. Victims of serial murderers are often atrociously mutilated. For example, he 

once showed a crime scene photograph of a dead woman with a tree branch Jutting from 

her pudendum. Obviously, the victim could not have consented to this classroom display. 

Equally obviously, the taking and utilization of such photographs in a research protocol 

would have required IRB review. It should be added, that Ressler's classes have been 

well attended, and if one accepts his testimony, are judged informative by the 

professional audiences to whom he gives his talks. His work has influenced police work 

His classes have arguably enabled police officers to catch criminals faster than they 

might have been caught without it. Much of the initial work he did, he began on his ovm 

in a style that would not have required IRB review even today. He was a policeman 

trying to get information that would help him. Just as clearly, and as with the journalism 
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example, had a psychologist been doing the same kind of research that Ressler began 

informally, he would have had to seek ERB permission. 

But why, on consequentialist grounds, does it make sense to formally regulate 

scientific studies designed to discover something about homelessness or serial killers, but 

not the journalistic studies or investigations like Ressler's that routinely impose levels of 

risk that would mandate ERB review if done in a university? In terms of costs and 

benefits to a free society, a free, unfettered press delivers is thought so important that it 

even receives constitutional protection. Likewise, the free-roaming curiosity of citizens 

like Ressler is routinely allowed to be delivering precious benefits a free society. Is it 

plausible that a free, unfettered science is, by comparison, a menace to whatever it is we 

value? In short, it is difficult, on purely consequentialist grounds, to imagine why the 

minimal risk criteria applies to scientists and evaluators, but not journalists and other 

individuals. Of course there are many acts that journalist and all citizens are banned from 

doing. They may not poison their informants. They may not blackmail people, nor may 

they beat sluggish respondents. They may not libel others. But why, if the rationale for 

IRBs is consequentialist, are these ordinary prohibitions on the conduct not also sufficient 

for scientists? What is being asked here is what consequentialist moral reasons there are, 

if any, for distinguishing scientists from other people trying to answer hard questions 

through research. 

If somebody objects that many scientific studies require knowledge to assess their 

risks that is beyond the ken of ordinary men and women, there is still a puzzle. First, 

much regulated behavioral research is not beyond their ken. Second, even when it is, 
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why is their no formal requirement to insure that it is not beyond the IRBs ken as well? 

The membership criteria for IRBs carry no guarantees that the committee will have 

suitable expertise to assess the risks of all the projects that come before it. 

Nor is this complaint about having IRBs restricting scientific research having 

worse consequences than an absence of IRB oversight would fanciful. Consider an actual 

study that would fail to secure IRB permission in the current climate. In the late 1960s, a 

sociology graduate student named Humphreys studied tearoom sex (Humphreys, 1970). 

"Tearoom sex" is a slang term for same-sex sex in public restrooms. He did the study for 

a Washington University dissertation, subsequently transformed into a book (Humphreys, 

1970). To do the study, Humphreys frequented public restrooms where men came to 

have anonymous sexual encounters with other men. Over time, he secured the trust of 

men engaged in this practice, serving as "Watch Queen," and eventually obtained data 

from these men. However, the men could not give Humphreys all the information he 

wanted. To get this further information, he noted their license numbers. License number 

in hand, he obtained home addresses from the Department of Motor Vehicles. He then 

visited these addresses posing as a Health Inspector. The ruse let him obtain additional 

demographic information about these men from collaterals. 

His findings shattered widespread misconceptions about men who have sex in 

public restrooms. Many tearoom men were married. Most tearoom men were 

respectable citizens. Few tearoom men fit the stereotype of sexual predators hanging out 

by urinals to prey on boys. As a result of Humphreys' study (Beauchamp & Childress, 
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1977), the police in St. Louis rethought the amount of resources they were devoting to 

stop tearoom sex. 

The happy results did not go without criticism of the methods used to obtain 

them. Journalists of all people got exercised about Humphreys's violating the privacy of 

these men. There is nothing that would prevent a journalist from undertaking to do a 

story by gathering information in the way that Humphreys did. Even within Humphreys' 

home department, unpleasantness ensued. At one point, two professors had a fist fight in 

one of the university's hallways. However, viewed against the backgroimd of the 

consequences of Humphreys' study, it is difficult to imagine what consequentialist 

objection could be brought against it. For the gay community, the change in oppressive 

police tactics was a boon. For the general community, the change in police tactics was 

also a boon. The police stopped squandering scarce resource trying to apprehend these 

pathetic men. Though Mr. Humphreys' impersonating a health official to obtain 

information is unethical, as well as something which is presumably illegal for anybody to 

do, the best consequentialist arguments available at least seem to favor this study in broad 

outline, and perhaps, given the goodness of the results, even its prevarications. And this 

point, from a consequentialist perspective, is an important one. If somebody thinks an 

IRB should stop studies like Humphreys', he cannot do so on straightforwardly 

consequentialist grounds, since there is every reason to believe that the best 

consequentialist argiunents available favored or would still favor the study. 

One further objection needs addressing. IRBs review the research of scientists 

who are either receiving federal money themselves or are working in an institution that 
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does. Journalists and other citizens who are not receiving federal money are free to 

pursue lawful research without IRB review. But this objection, though accurate in its 

way, assumes the legitimacy of IRB reviews. If the justification of ERBs is to be 

consequentialist, two claims must be true. First, we have to have good reason to assume 

that we are better off, as we indeed seem to be, letting journalists and private citizens 

pursue research without IRB-like approval. Second, we must be worse off letting 

scientists pursue their research in the way they did before the institutionalization of 

"ethics." No known evidence proves the case one way or the other. However, given the 

widely recognized benefits of, for example, a free press, it seems the burden of proof 

should be on those who claim that a free science would not be similarly beneficial. Fear 

mongering about what might happen without institutional protection has strong antidotes. 

For example, one might recall that the notorious Tuskegee experiments did receive 

institutional approval (Jones, 1981), which gives pause when one considers how much 

protection institutional methods actually provide. 

The conclusion reached here is that //"the regulative oversight of IRBs is to be 

justified on consequentialist grounds, the current IRB practices are not reasonably 

justified. They deny society benefits that on consequentialist ground they should not be 

willing to forego. And the point can be deepened. Suppose, as some would (Baumrind, 

1964), that Milgram's 1963 obedience experiments should not have been done, being the 

kind of research that IRBs should prevent. Then Milgram's remarkable experiments 

would not have taught us their equally remarkable lessons. 
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It will be recalled that Milgram showed that it was possible to get roughly 2/3 of 

his subjects to agree to give what they thought to be a highly dangerous level of shock to 

an actor. To get his result, the subjects were told to give a shock when the actor failed at 

a simple learning task. Each failure resulted in an increase in the level of shock. In fact, 

no shock was being delivered. Instead, the actor was pretending to be shocked and at 

higher levels of shock to be in agony. Two-thirds of Milgram's subjects gave what 

appeared to be near lethal or lethal shocks to the stooge when told that they must do so by 

a white-coated authority figure who was supposedly in charge of the experiment. The 

knowledge the shockers got about themselves must count as unpleasant. Unpleasant 

though it was, it also made what happened at Auschwitz easier to fathom. 

To justify banning Milgram's experiments within a consequentialist framework, 

regulators have to hold that the benefits of not knowing exceed the benefits of knowing. 

In simple versions of utilitarianism, this amounts to this. The expected utility of an act 

equals the probability of benefits occurring multiplied by the value of the benefit less the 

probability of a costs occurring multiplied by the value of the cost. In shorthand one 

could say U=Pb-Pc. If U is the expected utility of Milgram's experiment, and U* is the 

expected utility of not having the experiment, then consequentialist regulators have to 

hold that U<U*. As a general rule, it is imlikely that ignorance has no costs. Not 

having the knowledge that Milgram won us means that we would be no wiser about the 

importance of making fellow citizens less vulnerable to following orders blindly. And, to 

generalize, the present regulatory regime offers us no reason for believing either that 

what we are losing through the suppression of allegedly unethical research is negligible 
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or that what we are gaining by not having the suppressed research is considerable. The 

lesson is familiar. It is Mill's point in On Liberty (1849/1973). Unregulated free inquiry 

has costs. Regulated free inquiry has even greater costs. 

A thought experiment is helpful to see the issue for those who think the benefits 

of formal regulation are great. They should ask themselves what horrendous abuses an 

IRB has ever stopped. Does anybody honestly believe that, had the Nazis only had IRBs, 

there would still be a European Jewry? We already know that committee review did not 

stop Tuskegee. 

Second Line of Argument 

Friends of IRBs may wish to stress that IRBs, rather than being designed 

primarily designed to maximize utility, protect rights of subjects. This is a second line 

of argument. According to it, it is the violation of rights that makes cases such as 

Milgram's and Humphreys' cases so disturbing. If journalists and private citizens 

seeking the truth have historically violated rights with relative impunity, that is beside the 

point. Institutions like college and universities, with their heavy public funding should be 

held to a higher standard. Taxpayers should not have to subsidize the violation of their 

rights. 

Though the grounds for and justification of human rights are a source of 

philosophical debate, let us assume that people do have rights, and that there is a rough 

consensus, at least in the United States, about what the relevant rights of citizens are. 

What does the current IRB regime do to preserve them? The most obvious answer is that 

ERBs force researchers to obtain informed consents so that any touching, real or 
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imaginary, is with the consent of the subject. Informed consents prevent researchers 

from using subjects as mere means. And, since, as an old legal tag—volenti non fit injuria 

fbne is not wronged by actions one has consented to)—has it, IRBs make sure that 

subjects are spared the wrong of unconsented harms. Milgram's experiment, for 

example, is an example of the imposing of an unconsented harm. His subjects had 

consented to help him find out something about learning, not to help him find out 

something about their own vulnerability to authority. 

Rebuttal of second line of argument. This second defense of IRB has problems. 

First, if the preservation of rights is at issue, why is informed consent required only for 

more than minimally risky research? For example, Ramsey (1970) has argued that no 

nontherapeutic research can be done on children, since, to make his longish story short, it 

involves a illicit treatment of the child as an adult. Because adults are obliged, according 

to a careful review of the philosophical and legal responsibilities of proxies by Buchanan 

and Brock (1989), to choose the best interest of the child, rights fiindamentalists like 

Ramsey conclude that no experimentation on children can be justified, unless it is 

intended to benefit the child. This is a view that is cavalier towards the costs of this 

prohibition to all fixture children. But Ramsey's point is central in typical rights-based 

defenses. If rights do indeed have the importance attached to them, then an explanation 

is needed as to why producing good consequences can override them in the case of less 

than minimally risky research, as federal regulations allow, but not in the case of more 

than minimally risky research. After all, there is no a priori reason for believing that it is 
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only in the case of less than minimally risky research that the costs to subjects versus the 

benefits to society has an attractive profile. 

But rights-based defenses face a more serious problem. Why is anything more 

than a review of a subject's consent required? Presumably competent adults are not used 

merely as means or in violation of their rights when they give informed consent to 

participate in risky research. And the situation of blocking informed, intentional, 

voluntary, and competent participation in some forms of risky research is all the more 

anomalous when it is recalled that we let adults engage in extraordinarily risky behaviors 

that hold out no promise of benefit to anybody. Adults may Jump from airplanes, climb 

dangerous mountains, batter each other in a boxing ring, or engage in latexless sex 

without ever having to obtain committee permissions. It appears a prima facie violation 

of adults' liberty to waive rights that protect tliem from certain forms of harm to forbid 

their consenting to research that advances knowledge. At least occasionally research has 

been known to advance worthy social ends. Empowering adults to kill themselves snow 

boarding has not. 

However, to understand better why a rights theorist might believe that research 

subjects need special protections, it is well to remember the distinction between assent 

and consent. Roughly, assent is a mere yes to a proposal. Consent is a knowledgeable 

yes, adding informed to consent stresses the knowledge dimension (Beauchamp & 

Childress, 1994; Mohr v. Williams. 1905). IRBs are mandated to inspect consent forms 

to try to make sure that all subjects know what is being done, its risks, its benefits, 

alternatives, the degree of confidentiality, who is the contact person, and understand that 
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participation is voluntary. Philosophically, the purpose of all this legally mandated chat 

and paperwork is to maximize the likelihood that research subjects are willing, informed 

participants who have voluntarily and intentionally joined with researchers to advance 

knowledge, or to secure a personal end, such as receiving an innovative, experimental 

therapy (Beauchamp & Childress, 1994). 

Though it may sound reasonable to believe that people would wish to have their 

informed consent obtained prior to being involved in any research, what evidence has 

ever been offered that reasonable persons wish to bear the costs of having researchers 

attain their informed consents? A former editor of the New England Journal of 

Medicine. Franz Ingelfmger (1972) argued that it is impossible to get informed consents 

from most patients. His concerns were amplified by Eugene Laforet(1976). Since 1976, 

it has become less popular to notice the limitations in the ability of subjects to give 

informed consent. Still, do people believe that their rights need this level of burdensome 

regulatory protection? Might not reasonable agents simply wish to arrange for their own 

protection, with criminal and tort law providing a safety net? Might not reasonable 

agents even desire a free science, despite occasional risks to themselves? These risks are 

already tolerated in regard to journalists and the like. The answer to these questions is 

unknown. It is rash to assume its answer is negative. 

Nor will it do to argue that scientists have special legal, moral, or ethical 

responsibilities to protect subjects. Of course they do. But what form reasonable people 

would vsish that protection to take is at issue. There simply is no evidence to establishing 

that subjects' rights are better preserved by making IRBs superintendents of them. IRBs 
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are fallible. The effectiveness of IRBs as rights preservers is unknown. The desire of the 

general public to have IRB protection is also unknown. It may be that IRBs protect 

rights so that fewer rights are violated than in the days before IRBs, but one has every 

right to doubt it. There have been grotesque abuses both before and after the creation of 

IRBs. There is no assurance that IRBs prevent them any better than criminal law, civil 

law, and social conventions among scientists against hurting people would prevent them. 

Notorious studies like Tuskegee needed no IRB to be identified as wrong to be identified 

as wrong from the start. A doctor who lies to a patient about a treatable, life-threatening 

condition has malpracticed in common law and violated innumerable moral standards as 

well. It does not matter a jot whether a committee (again, the Tuskegee actually survived 

a committee review) had or had not failed to approve the project. Worse, though the 

claim is unprovable, in the climate of Alabama in the 1930s, the study would likely have 

survived an "ethics review," (as it did survive a "science review") had there been IRBs in 

those days. The Tuskegee study did have the support of PHS. It carmot serve as an 

example of how an IRB would have kept researchers from running amok, if only there 

had been one. 

Neither obvious consequentialist nor rights-based arguments provide a 

satisfactory rationale for the existence IRBs. They are poor guarantors of public or 

individual interest. They do not protect rights well either. No pretense is being made that 

no good justification of IRBs is possible. Instead, the argument here is that IRBs, given 

what we know both about their operation and plausible justifications of them, are 

impromising vehicles for fiirthering protection of social interests, human-subjects' 
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interests, or human rights. And, again given what is known, IRBs seem poor devices for 

even assuring regulatory compliance with federal research regulations. Given all that, 

IRBs are poor candidates for helping psychologists discern their moral and ethical 

responsibilities. 

Positive Proposals 

To this point, the chapter's argimient has been negative. However, positive 

lessons are in the offing. In a Utopian world, the solution would involve an evaluation of 

IRBs against such alternatives as no IRBs, IRBs as optional checks on researchers' 

judgments about what is and is not permissible research, and differently configured IRBs. 

As an example of the latter, one could imagine IRBs that were composed of mostly 

potential research participants, with researchers being a minority. Evaluation of 

alternatives could proceed by considering how well they did in meeting specified goals. 

One haunting thought about IRBs is that nobody knows what it is, save platitudinous 

commandments like "Stop immoral experimentation on human subjects," that IRBs are 

supposed to accomplish, and how to tell that they are accomplishing it well. At a 

minimum, identifying criteria for good and bad IRB work is essential. Further, to 

evaluate IRBs, it has to be known how much mischief they must avert to justify the costs 

of their existence. This task is not easy. Insistence on no mischief by the regulated is 

hopeless. The world is rife with mischief There will be misdeeds in research, IRBs or 

no. The serious question, and one that would aid in evaluating IRBs, is how much more 

mischief they must avert over alternatives to justify themselves. If they avert less, they 

are unjustified. If they are equally efficacious, then presumably the cheaper alternative 
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deserves the nod. If one alternative is more efficacious than others, how much better 

must it be, if it is also pricier? However, it is impossible to conceive a rational 

evaluation strategy that had no criteria for good and bad IRB work. 

The necessity of some defensible outcome criteria exists, even if the goal is not 

the identification of superior mechanisms for doing the work of IRBs, whatever that 

work, in glorious detail, turns out to be. Evaluating the quality of IRB work, if it is to be 

anything other than checking to see how often they got researchers to do their consent 

forms "right," imposes the already argued necessity of asking about how to identify good 

and bad IRB work. Nevertheless, several suggestions come to mind that would improve 

IRBs, as well as facilitate their evaluation, no matter how the big criterial questions 

regarding the quality of IRB work are answered. 

Training for service on IRBs is now haphazard at best. It is not only contrary to 

reason to believe that training would not improve the quality of IRB work, it is contrary 

to experience as well. Training, and related testing, could establish that committee 

members knew the meaning of important, defined terms, such as "minimal risk," and 

knew federal regulations governing research. Further, training might even serve to 

identify "unsuitable" candidates for IRBs, since those who cannot learn whatever is 

deemed necessary for service are presumptively unfit to serve. Again, training could be 

evaluated by not only how well it facilitated meeting the goals of IRBs, but by how well 

it led to raters who could score proposals alike or at least explain, in clear terms, the 

reasons for their disagreements. Resuhs like Harding and Ummel's (1989), in which 
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scoring was demonstrably inaccurate and inconsistent against specified criteria, are a 

scandal that should be intolerable. 

This desire for agreement among raters involves reliability. Several reliabilities 

are important, but not all are equally important. Consider a hypothetical IRB. When a 

proposal for sex-offender research comes to the IRB, the IRB farms the proposal to its 

own Dr. Philia. Philia, and perhaps Philia alone, reads the proposal and consent forms, 

offering his suggestions. The committee, at full meeting, takes Philia's recommendations 

and makes them their own. After all, nobody on the committee feels, in the typical 

instance, qualified to challenge his recommendations. In that sense, this IRB will show, 

on any given proposal, excellent interrater reliability. Members agree with their resident 

expert. Though it is alarming when a committee rarely has good interrater reliability on 

particular proposals, this way of generating it is unimpressive. 

Impressive reliability might have these features. First, the same proposal 

submitted at different times should, ceteris paribus, get the same score from the same 

committee. Dr. Philia should render, barring advances in knowledge, the same verdict in 

August as he did in February. Second, if another member reviewed the proposal, even if 

only another forensic specialist, she should produce the same substantive 

recommendations as Philia. Third, the same proposal shipped to another IRB should 

receive the same verdict. 

One should not be fanatical about the level of inter-IRB reliability required, but a 

proposal's fate and speed of process should not depend on who or where the committee 

evaluating it happens to be. Interpretations of regulations and moral requirements may 
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differ, but if they differ too much, it becomes strange to prefer a committee to do the 

interpreting rather than individual researchers. They can presumably produce low levels 

of interrater reliability on their own. And it should not be forgotten that low reliability 

does mean that whatever the committee is doing it cannot be making valid measurements 

of a protocol's moral acceptability. High reliability is no guarantee of the validity of a 

judgment, but low validity is a disproof 

In furtherance of reliability, IRBs would do well to consider adopting standard 

score sheets, as are used by many peer-reviewed journals, assuring that at least 

conscientious reviewers would have answered a standard set of questions about a 

research protocol. Still more, IRBs would profit from periodic recalibration, to make it 

likelier that members still have the knowledge required to do the cormnittee's work well, 

and are not straying from agreed interpretations of key terms. 

Summation 

It is time to take stock. IRBs did not emerge as a rational response to morally 

suspect research. Instead, IRBs emerged from a political response to research abuses that 

are quite possibly misrepresentative of the research-evaluation enterprise. The moral 

underpinnings of IRBs are suspect, and far from obvious. Still more, it is striking that, to 

date, federal regulations provide no clear-cut goals for IRBs that enable an evaluation of 

whether they are doing a good or bad job. In light of all this, IRBs pose a rich and 

unexplored problem area for research. Still more, there is no good current reason to 

believe that IRBs and numerous other ethics nannies are doing a good job. Consequently, 

there is no reason to believe they are of much help in helping psychologists think through 
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their moral and ethical obligations, though they may create that illusion. Some initial 

desiderata relating to the possibility of meaningful evaluation of IRBs were sketched, 

with stress placed on the importance of outcome criteria and reliability issues. It is hoped 

that this chapter will spur qualitatively and quantitatively sophisticated researchers to 

begin the process of evaluating and testing, with an eye out for constructive 

improvements, the worth of the IRB and related ethics industries. However, it is also 

important to realize that there is no mechanical substitute for thinking in ethics. 

Psychologists, if they are to be morally and ethically serious, cannot turn the 

responsibility of distinguishing right from wrong to a mechanical process, since there 

isn't one, or to another person or institution. Even more importantly, the bulk of the 

argument showing the limitations of IRBs did not depend on the APA ethics code. 

Instead, it relied on a combination of factual and moral reasoning. In short, psychologist 

are going to have to leam moral theory and their ethics code to make reach defensible 

judgments. This should be unsurprising. 
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3. THE STRUCTURE OF MORAL THINKING 

The previous two chapters have made the case against any easy faith in the APA 

ethics code. It has been seen to be incomplete and vague. Its moral underpinnings and 

the relation of its principles and ethical standards and substandards is unexplained. 

Further, psychologists cannot rely on an external source, such as an IRB, for determining 

whether a plan of research is ethically or morally viable. Chapter 2 has given numerous 

reasons for believing that IRBs have problems at least as serious as ethics codes. If 

anything, a psychologist needs to have internalized a moral and ethical compass to decide 

whether or not an IRB is reaching defensible verdicts about the ethics of research 

proposals. Justice Holmes appears to be in the right. It does seem that psychologists 

must learn how they ought to behave as psychologists by being psychologists. However, 

there is no reason to accept the notion that being a judge, lawyer or psychologist does not 

include training in moral and ethical thinking. 

Though most psychologists will have acquired sound hunches about what is 

moral, ethical, and legal, this is partly a result of the formal training they receive. APA 

accredited program must include elementary training in ethical and legal issues relating to 

practice and research (American Psychological Association Committee on Accreditation, 

1996). Undoubtedly numerous formal and informal sources in a psychologists training, 

as well as social forces, go into creating the average psychologist's intuitions about what 

kinds of activity are moral, ethical, and legal. In fact, if properly understood, a 

psychologist's scientific training is a superb foundation for moral and ethical thinking. 
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Moral Thinking as Quasi-Scientific 

Characteristics of Scientific Thinking 

It is almost part of the Zeitgeist to believe that moral thinking is soft in a way that 

scientific thinking is not. Scientific thinking is data driven. On a fine, albeit simplified 

account of scientific thinking, Quine and Ullian (1978) explain that scientific thinking 

involves the construction of conservative, modest, simple, general, refutable theories. 

A theory is conservative if it minimizes the need to change previously held 

beliefs. Perhaps it is true that schizophrenia is caused by witchcraft, but such a belief 

would require massive revision of orthodox scientific beliefs about the way the world 

works. The witchcraft hypothesis is unconservative in a way that the dopamine 

hypothesis is not. 

Scientific thinking is modest. Modest hypotheses do not depend heavily on the 

unusual. The hypothesis that a stenographer mistyped a word owing to carelessness is 

more modest than one blaming his typos on brain disease. As Quine would say, even if 

brain disease is rife, carelessness is rifer. 

Simplicity is a third characteristic of scientific thinking. What makes a theory or 

hypothesis simple is hard to define. Researchers recognize it when they see it. Linear 

relation between variables is simpler than a periodic function. The Copernican theory of 

the planet moving roxmd the sun in elliptical orbits is simpler than the Ptolemaic system 

that has them doing epicircles. An ecological theory that derives behavioral principles 

from Darwin is simpler than a theory that derives them from Darwin, computer science, 

and the will of the creator. 
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Scientific thinking attains generality when its theories and hypotheses enjoy a 

wide range of application, the greater the range, the greater the generality. Whatever one 

thinks of the truth of psychoanalytic theory, it has greater generality tlian Gibson's theory 

of vision. 

Refutability is perhaps the sine qua non of a scientific hypothesis. The theory 

should make predictions and retrodictions that, if mistaken, refute it. However, it's 

important to be somewhat lax about what counts as a refutation. Refutation may seldom 

be as simple as a theory getting a prediction wrong. First, sometimes theories are revised 

rather than refuted. Even Freud, often the whipping boy of refutations like Popper 

(1959), often revised his theories in response to what he saw as their clinical failures. For 

example, Freud moved from an early system that did not include constructs like the Id, 

Ego, and Superego to a system that did. However, a bad predictive record is taken by 

scrupulous thinkers as one of the better marks of a theory that needs burying. There is a 

reason why people are more trusting of the predictions of physicists than of 

psychoanalysts. A refusal to accept mountains of counterexamples is the mark of the true 

believer, not the scientist. 

As will be seen, once these normative characterizations of rational hypotheses 

making of scientific thinking are kept in mind, moral thinking looks more like a variant 

of scientific thinking, rather than a species of its own. 

Characteristics of Moral Thinking 

Moral thinking has at least three salient characteristics (Rachels, 1993 ). It is 

universal. It is impartial. It is reason driven. 
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Universality means that morality's claims are not local. It would be odd to claim 

that cheating a client is morally permissible, if only he has the misfortune to live in the 

Cleveland in February rather than Cleveland in April. Also, it would be odd for me to 

claim that it is permissible for me to have sexual relations with former clients simply 

because I am who I am, but would be wrong if you and I swapped places. 

Impartiality requires that likes be treated alike. It is nonmoral to argue that Sam 

and Suzy are like in all relevant respects, but that Sam has a particular right that Suzy 

does not have. If their moral claims differ, impartiality requires that there be at least one 

relevant difference between them. 

Finally, when we make moral claims, we have an obligation to defend the claims 

with reason. If I say I like rhubarb, I don't need to have a reason for liking it, but if I 

claim Maslow was a good man or Napoleon a bad one, I do need to have reasons. 

Expressions of taste do not require a justification. 

The Role of Moral Principles 

These 3 characteristic features of moral thinking do not answer substantive moral 

problems. To do that, one also needs to apply substantive moral principles to the facts. 

Deciding what moral principles should regulate the behavior of psychologists is a 

controversial matter. There is disagreement. For example, even if somebody believes 

that persons should act on the basis of virtuous dispositions-courage, prudence, 

conscientiousness, and the like-rather than from principles, there is still a governing 

moral principle, namely, act from virtue. 
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Several principles have attained prominence, especially in writings on medical 

ethics. Beauchamp and Childress (1994), writing in the tradition of the highly influential 

Belmont Report (National Commission for the Protection of Human Subjects of 

Biomedical and Behavioral Research, 1978), have been influential in articulating, 

defending, and applying 4 principles that have gained wide allegiance: A principle of 

autonomy, a principle of beneficence, a principle of norunaleficence, and a principle of 

justice. Though the formulation and ultimate justification of these principles is certainly 

controversial, their relevance to ethical decision making is easy to make clear. Few, if 

any, psychologists would assert that whether an act limits a person's autonomy or self-

determination is morally irrelevant. Few, if any, psychologists would claim that a client's 

well being is irrelevant in deciding what to do. Few, if any, psychologists would claim 

that whether a client is harmed is irrelevant to their deciding what to do. And, finally, 

few, if any, psychologists would think issues of justice are irrelevant to ethical decision 

making. 

Many psychologists might have other principles, as well as moral or religious 

ideals, that help them to reach morally sound decisions, but these four principles identify 

features that the overwhelming majority of psychologist would be willing to 

acknowledge as relevant to their moral thinking. The four principles may well represent 

a minimum consensus on principles that should guide psychologists in their moral 

decision making and the American Psychological Association in formulating its ethical 

principles and standards of conduct. An ethics code that conflicted with these moral 

principles would stand in need of justification or, quite possibly, revision. For example. 
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regulating any sexual conduct between competent clients and therapists, as the American 

Psychological Associations standards (Standard 4.05 Sexual Intimacies with Current 

Patients or Clients; Standard 4.06 Therapy with Former Sexual Partners; Standard 4.07 

Sexual Intimacies with Former Therapy Patients) do, arguably violates the principle of 

autonomy. Nevertheless one plausible Justification for this infringing on client and 

therapist autonomy is that the infringement is minor, and regulation only arose because of 

egregious violations by therapists of the principle of nonmaleficence at the expense of 

clients. 

Psychologists with a sound understanding of moral principles are well positioned 

to appraise the American Psychological Association's Ethical Principles and Code of 

Conduct. They are also better prepared than psychologist schooled only in the Code to 

know how to think about the many issues that are not covered by the Code. 

The Four Principles and Scientific Theorizing 

With knowledge of moral principles in hand, psychologists can recognize moral 

theory as having a structure isomorphic to scientific theories. To see the isomorphism, 

psychologists can trace this moral theory of 4 principles in terms of its being 

conservative, modest, simple, general, and refutable. 

To begin, the principles of autonomy, beneficence, nonmaleficence, and justice 

are conservative. They were selected to agree with widely held moral beliefs. Tests of 

the conservatism of moral principles are best thought of as analogous to tests of 

granmiaticality by a native speaker of a language. Chomsky (1957) has made it clear that 
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a linguist need not conduct a survey of speakers to determine the grainmaticality of all 

sentences. 

[W]e assume for discussion that certain sequences of phonemes are 
definitely sentences, and that certain other sequences are definitely 
nonsentences. In many intermediate cases we shall be prepared to let the 
grammar [we are seeking to elucidate] itself decide, when the grammar is 
set up in the simplest way so that it includes the clear sentences and 
excludes the clear non-sentences, (p. 13-14) 

So, ordinary judgment suffices to tell us 'The president invited me to dinner' is a 

grammatical sentence and 'Me dirmer invited president the' is not. Likewise, these 

principles seem consistent with ordinary, uncontroversial moral beliefs such as the 

wrongfulness of billing clients for unperformed services or of having sex with a client 

who has passed out in one's office or, to take a happier instance, the duty to make 

competent treatment recommendations to clients. A sense of morality will prove 

indispensable for moral theorizing, as has been indicated in this sketch of why the four 

principles are conservative. However, just as the use of "intuitions" in linguistics does 

not count against its being a science, so the use of moral intuitions should not count 

against study of morality being rationally grounded. 

The four principles are also modest. They do not imply simpler deontological or 

consequentialist moral theories. Beauchamp and Childress, the authors of Principles of 

Biomedical Ethics, accept different moral theories. Beauchamp is a consequentialist. 

Childress is a deontologist. Nevertheless, they believe their theories support the use of 

the four principles in moral thinking. Likewise, this conjunction of moral principles is 

more modest than, to take one example, a theory that depends on direct divine revelation 

to determine right and wrong. 
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Further, these principles are simple. They make no grave demands on a 

psychologist's trying to remember what principles to consider when engaged in moral 

thinking. 

And the four principles are also general. It is not claimed that the principles 

obtain only on Thursdays in Belgium. In fact the requirements imposed on moral 

thinking, that it be universal and impartial, guarantee a high degree of generality. 

The contestable feature of moral, as opposed to scientific, theories is in their 

refutability. Refutability is not easy to specify. If freshmen in a physics lab do a classic 

physics experiment and all the students get novel results, physics is not tottering. 

Likewise, if a classroom of students claimed to have falsified the law of effect, it would 

be so much the worse for them, not the law. However, there is perhaps a sense that there 

is no data that serves a disconfirming role in moral theory. But the notion that refiitation 

has no role in moral theories is extreme. The issue, just as it is in science, is not whether 

everybody is convinced that a position is mistaken, but whether everybody should be 

convinced. The arguments establishing the impossibility of a perpetual motion machine 

are not refuted by the invincible beliefs of an addled inventor. Refutations of cruder 

versions of egoism are not mistaken Just because there continue to be devotees of Ayn 

Rand. 

How ethical theories and principles are refuted may appear different than how 

hjT)otheses are refuted in the behavioral sciences. The data of ethics is rooted in human 

emotional responsiveness. Judge Posner (1995) has put it well. 

We reason from our bedrock beliefs, not to them. Infanticide and slavery 
are not forbidden in our society because the argimients against these 
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practices are stronger than the arguments in favor of them, but because the 
practices revolt us. We would not listen to anyone who cared to make 
arguments in favor of them ... 
Our primary motives for not killing children are indeed biological and 
sentimental~and provide a solider basis for a civilized morality than 
philosophical reflection, which notoriously has difficulty drawing moral 
distinctions among computers, talking apes, and retarded human beings" 
(p. 191). 

Or, in the same vein, Posner (1995) continued: 

[0]ur deepest values... live below thought and provide warrants for 
action even when we cannot give those values a compelling or perhaps 
any rational justification, (p. 192) 

Posner (1992) also stressed the role of emotion as moral data: 

[D]isgust and other strong emotions in fact supply the sturdiest 
foundations for moral feelings. You cannot convince a person by 
argument that infanticide is a bad thing. If he demands an argument-
seriously, and not just when playing philosophy-this merely shows that he 
inhabits a different moral universe from you, and there is no arguing 
between universes. The revulsion that modem Americans feel against 
infanticide is deeper than any reason they could give for the revulsion. An 
even clearer case is sexual intercourse between men and animals. Most 
people in our society find this a disgusting practice, yet it is hard to give 
reasons why. We do not scruple to eat lambs or make their skins into 
clothing; why do we worry about inserting the human penis into one of 
their orifices? Does it hurt or degrade them. Does it brutalize a man to 
copulate with an animal? Such questions are irrelevant, because the 
disgust we feel is not the product of utilitarian calculations. (Pp. 230-231) 

Posner's identification of the importance of emotions to morality, his noticing the 

rootedness of moral judgment in emotions is crucial to thinking about the refutability of 

moral theories' hypotheses. It is all too easy, when thinking about morality, to believe 

that if no intellectual reason against a practice come to mind, then it is irrational or 

mistaken to condemn it. Human emotions give the moral theorist data to heed. 
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Posner is not to be taken as saying that our moral emotions are infallible 

indicators of moral truth. Human emotions can mislead in moral theorizing just as 

human perceptions can mislead in scientific theorizing. Some of our emotions 

undoubtedly are misleading, but we come see them as misleading as inquiry proceeds. 

And seeing them as misleading will (presumably) lead to a realignment of our emotional 

world. A wide knowledge is a protector against moral parochialism and its associated 

bigotting feelings. It helps, for example, to know that Indonesians see nothing wrong 

with eating dogs, even though most Americans are disgusted at the idea, and undoubtedly 

support laws against it. What is crucial for moral inquiry, though, is that moral emotions 

be taken seriously. 

Like sensory observations in the sciences, emotions become the data from which 

inquiry begins and against which inquiry is checked. In this, their role resembles the role 

of observations in physical science. To the senses, the world does appear to be a flat, 

stationary object, while the sun and stars appear mobile. It takes training to see that these 

beliefs and supporting observations are mistaken, need revision, or need to be understood 

against a theoretical background that explains them. No pretense is made that either our 

moral emotions or our common-sense observations from which science derives are 

independent of a background of ordinary belief or, to put it only a bit too grandly, theory. 

Instead, the observations and feelings from which both science and moral theorizing 

begin are rooted in social practices and psychological facts about human beings. It is 

known that beliefs can be mistaken and feelings inapt. But to discover which beliefs are 

mistaken and which feelings inapt, it is necessary to start with them. 
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The situation is similar to Chomsky's previously cited statement on method in 

linguistics. We have common-sense views about what sentences are grammatical. As 

linguists discover rules of grammar, they may revise their common-sense beliefs about 

whether a sentence is grammatical. All serious inquiry starts with the acceptance of 

can't-help beliefs and emotions that arise from human experience. As inquiry proceeds, 

some of the "can't helps" disappear as more is learned and sometimes even new can't 

helps succeed them. A can't help is always relative to a particular agent in particular 

contexts. And the method is not limited to linguistics. 

Goodman (1951,1978), Quine (1960), and Kuhn (1970) are only a few of many 

philosophers of science to notice the interplay of observation (the stuff of data) and 

theorizing. Science begins with observation supported beliefs that are taken to be true. 

As science continues, it may lead to revision of previously held beliefs, if the pay offs are 

big enough. Improved predictive validity, for example, may Justify the overthrow of 

seemingly "obvious" beliefs. When surprising results occur, we may even be led to deny 

that we saw what we thought we were seeing. Since scientific theories are tested as 

wholes, scientists also have latitude in deciding what to reject. Experiments may lead to 

the rejection of a theory, to its revision, to its reinterpretation, or even to a rejection of the 

data on which it was based. For example, Gould (1996) reinterpreted Burt's use of factor 

analysis, while also accepting Dorfman's (1978) contention that Burt's data themselves 

were fraudulent, and should be rejected. On the basis of Gould's analysis, he rejected 

Burt's hereditarian theory of intelligence, rather than revising it or offering new data. 
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However, as Posner himself recognizes, if strong pro and con feelings are the 

fundamental data of moral theorizing, not all strong feelings are equal. Posner's own Sex 

and Reason (1992) was his own attempt to bring readers and himself up to date on the 

facts of sex. He recounted his own astonishinent at learning that Plato's Symposium was 

a defense of homosexual love. As he learned more, his feelings changed. Feelings of 

disgust, to take one example, have a relationship to beliefs. Trustworthy feelings are 

those that arise from true beliefs. Revulsion at the idea of an SS officer stomping a baby 

to death has no dependence on false beliefs. However, disgust at same-sex sex, 

Jewishness, or race do, at least in many cases, depend on false beliefs. 

From the standpoint of evolutionary psychology, it is plausible that strong 

positive feelings aroused by bravery or kindness are rooted in generally accurate, 

evolutionarily advantageous beliefs about heroes and caregivers. Likewise, strong 

negative feelings aroused by patricide and cowardice are rooted in generally accurate, 

evolutionarily advantageous beliefs about murderers and cowards. 

The importance of distinguishing feelings that have moral weight from those that 

do not has a long tradition in moral philosophy. Richard Brandt (1979) is one recent 

champion of the idea that morally important feelings can remain intact when confronted 

with true and only tme beliefs. Brandt's idea is that a person tests moral feelings by 

subjecting them to rational cognitive psychotherapy. This therapy involves putting 

cognitive pressure on one's feelings and wishes. If somebody is disgusted by 

homosexuality, he might well wish that homosexuals be punished. Rational cognitive 

psychotherapy would test the rationality of a desire by seeing if it would be present "in 
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some persons if their total motivational machinery were fully suffused by available 

information" (Brandt, 1979, p. 111). Brandt contends that many irrational desires depend 

on four sources of mistakes. First, a person can have false beliefs (viz., homosexual are 

inordinately wicked or pedophiles). Second, a person could have prevailing prejudices 

transmitted to him (viz., women belong in the home). Third, a person may generalize 

from untjqjical examples (viz., this Jew cheated me, so all Jews are cheats). Fourth, a 

person may exaggerate feelings that arose from early deprivation (viz., I was poor as a 

child, so I must save more no matter how wealthy I am now). Even though the practical 

possibihty of such psychotherapy is fanciful, the theoretical role of it is clear. Strong 

feelings are best relied on in moral thinking when they grow from and are nourished by 

true beliefs. It is worth adding that among the relevant information is information about 

how one's desires make other people feel. It is, for example, horrible to be homosexual 

in a society where many people hold false and hateful beliefs about homosexuals, and 

consequently wish them oppressed. It is plausible that many prejudiced desires would 

not survive a vivid and repeated confrontation with accurate information, including 

information about the genesis of the desire. Brandt's own view is that only beliefs and 

feelings that could survive rational cognitive psychotherapy are rational, and that only 

those beliefs and feelings are entitled to moral consideration. 

The refutability of moral theories is indeed possible once moral feelings are 

allowed as data. Refutation occurs when a proposed moral theory collides with the moral 

data provided by justifiable moral beliefs, the kind of beliefs that would survive Brandt's 

brand of psychotherapy. But as in scientific theorizing, refutation is not always a 
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Straightforward matter. Moral feelings and the related moral beliefs and preferences that 

they sustain are, to return to a previous point, similar to common-sense beliefs and 

supporting observations about the physical world. Just as observations and common-

sense beliefs can be surrendered if the pay-offs of a theory are good enough, so can 

initially strong moral feelings and beliefs be rejected if they conflict vwth a powerful 

enough moral theory. For example, if the theory systematizes a large number of strong 

moral beliefs while only requiring the surrender of a few strongly held moral beliefs, then 

it may be wiser to reject the authority of the initial feelings and beliefs than to insist on 

their truth. So, a deeply held repugnance toward homosexual acts might give way to a 

theory that makes sense of our other moral belief, i.e., a theory that is conservative, 

modest, simple, general. We decide that the theory has survived a refutation challenge 

arising from our initial beliefs and feelings. This picture of the creative adjustment of 

both moral principles and strong moral feelings and beliefs has been described by Rawls 

(1971), who calls his version of this process of reciprocal adjusting of principles, feelings 

and beliefs as an effort to achieve a "reflective equilibrium." To repeat, for psychologists 

who accept the picture of scientific theorizing found in thinkers such as Goodman (1951, 

1977) or Kuhn (1970), as well as behavioral science methodologists Cook and Campbell 

(1979) this account of refutability is familiar. Cook and Campbell (1979, pp. 20-25) are 

strikingly useful in their reminder to behavioral scientists that not just discordant facts, 

but plausible alternative theories are crucial in deciding whether a theory has been 

"refuted." So, when there are no good alternative moral theories, refutation of the few 

that are in contention may well prove difficult. 
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Fortunately, the average psychologist does not need to have formulated a 

complete moral theory to engage in accurate thinking about his professional obligations. 

He has access to his own strong moral feelings. His life experience is likely to have 

taught him which of his feelings is judged idiosyncratic by his colleagues. He has 

training enough to take responsibility for ascertaining which of his beliefs are supported 

by plenty of evidence and which are supported by little evidence or even run contrary to 

what is presently known. He should have enough scientific discipline to be cautious in 

making inferences. Moreover, it appears that any viable morality is going to have to 

include principles similar to the principles of autonomy, beneficence, normialeficence, 

justice, and fidelity, since these are principles that very few psychologists are likely to 

disavow as relevant to reaching decisions about professional obligations. Further still, 

the importance of these principles is likely to be thought overriding of a society's ethical 

code. In particular, a code that flouted these principles or prescribed behavior contrary to 

them is morally refiited, since the story of moral philosophy is that these are principles 

that have survived examination to date. In short, there is a justificatory structure here. A 

code of professional ethics must be at least consistent with the four principles. One way 

to see how these principles work in a hard case is to consider them in the context of the 

dispute over recovered memories, the topic of the next chapter. 
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4. THE RECOVERED MEMORY CONTROVERSY: MORAL LESSONS 

Chapter 3 stressed important similarities between moral thinking and scientific 

thinking. It also stressed the centrality of four principles can have in moral thinking. 

Further, the importance of a correct understanding of the facts was emphasized. If a 

moral framework is applied to an erroneous or incomplete set of facts, inaccurate moral 

judgments are likely to result. This chapter continues by illustrating these themes in 

relation to a recent controversy over recovered memories within the APA. How to 

understand recovered memories wall become plain as the chapter unfolds. 

Despite the many points of agreement among members of the American 

Psychological Association's Working Group on the Investigation of Memories of 

Childhood Abuse, its members failed to reach agreement on how to think about clients 

who enter therapy without memories of being abused, and subsequently begin to report 

memories of abuse. Two extreme positions are found by working group members to be 

implausible: that all "recoveries" of memories of abuse that occur after the 

commencement of therapy are bogus; and, that all "recoveries" of memories of abuse that 

occur after the commencement of therapy are accurate in their essentials. 

Given that patients who come to believe themselves abused in the course of 

therapy are conceded to be neither always right nor always wrong, two key questions are: 

"What percentage of the cases of therapeutically inspired memories of abuse are 

accurate?" and "How can therapists distinguish false from accurate reports of abuse?" 

At the present time it appears that the answer to both of these questions is unknown. 

Alpert, Brown, and Courtois, the three clinicians on the Working Group, believe, on 
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balance, that recovered memories of abuse are normally veridical, without specifying 

what percentage of them are truthful and what percentage are accurate. Omstein, Ceci, 

and Loftus, the three scientists on the Working Group, are skeptical about delayed 

memories of abuse, fearing that many, perhaps even most, memories of abuse first 

recovered in therapy are produced by suggestion or techniques that are knovm to produce 

counterfeit memories in other settings. Like Alpert, Brown, and Courtois, the scientists 

fail to indicate what percentage of recovered memories is reasonably believed bogus. 

Still, scientists Omstein, Ceci, and Loftus also argue that the possibility of recovered 

memories being bogus is sufficient to argue against there being a presumption in favor of 

their accuracy. In fact, the work of one of Loftus's students, Coan (1993), has shown that 

it is possible to suggest mildly traumatic memories to children of fictitious events that 

they subsequently believe to have occurred (Loftus & Ketcham, 1994; Loftus, Coan, & 

Pickrell, 1996). And Ofshe and Walters (1996) have also argued that false memories of 

abuse are therapists' creations in a wide range of cases. 

This failure of the Working Group to achieve a consensus poses a moral and 

ethical challenge to psychology. When faced with a strong disagreement between 

scientists and practicing therapists, what should the therapists do in subsequent practice? 

After ail, clinicians continue to face clients who report memories of sexual abuse (Terr, 

1994). Morally and ethically speaking, should clinicians continue to engage in recovered 

memory therapy and provide expert testimony to the courts, or should they disengage 

from such work until fiirther research resolves the controversy between the factions that 

Alpert-Brovra-Courtois and Omstein-Ceci-Loftus represent? 



76 

This chapter will argue that the Working Group's report does require changes in 

clinical practice and that these changes are mandated by moral as well as ethical 

considerations. The arguments for this conclusion draw on an approach to thinking 

through moral and ethical problems that can be found in Lavin & Sales (1998a and 

1998b) and Sales & Lavin (in press a.; in press b.). It is not important to the success of 

this chapter that all readers agree with the conclusion that it advances. Indeed, it is hoped 

that while most scientists will be supportive of its arguments, it is anticipated that many 

clinicians will be dismissive of them. The value of this chapter will be measured by 

whether it leads readers to reconsider whether their current professional decisions are 

founded upon a defensible moral and ethical foundation, and whether it aids them to 

understand the role of principles and facts in moral and ethical thinking. 

Paradigms and Epistemologies 

In making a case against the clinical subgroup, it is usefiil to start with a line of 

argument considered by the entire Working Group, but endorsed only in the Alpert, 

Brown, and Courtois sections of the Working Group's report. The argument holds that 

the two groups are operating from different paradigms or at least different 

epistemologies. As a consequence of these philosophical differences, scientists and 

clinicians have incommensurable specifications of memory as a construct, or construals 

of memory, that cause the two subgroups to talk past each other (e.g., not able to agree on 

what counts as proper evidence for claims about recovered memory). Because the 

success of the argument for different paradigms or epistemologies would make moot 

comments regarding obligations of clinicians in response to the report, it is addressed 
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first. Further, this reliance on alleged paradigm differences to avoid having to settle 

substantive moral disagreements deserves to be reflated in its own right. It is an 

unsustainable bit of philosophical lore. 

Early on in the Working Group's report reference is made to a source of 

bedeviling disagreement between members of the clinician and scientist subgroups. As 

they put it: 

[0]ne of the most consistent observations emerging from our deliberations 
has to do with the very divergent epistemologies and definitions utilized 
by psychologists who study memory and those who study and treat trauma 
(p. 2). 

The Working Group further contended that scientists and clinicians tend to read different 

journals, attend different conferences, and disagree over the implications and quality of 

studies. It is alleged that many differences in the opinions of researchers and clinicians 

arise from "profound epistemological differences." Unlike the scientist subgroup, the 

clinician subgroup believed that the controversy between itself and the other subgroup 

"highlights the different domains of knowledge and different methodologies that 

undergird the psychological specialties the Working Group members represent" (p. 17). 

Nothing in this putative difference in methodologies of clinicians and scientists 

shows that agreement should not have been reached. Methodologies are tools for making 

discoveries. Some methodologies are good tools for making discoveries; some 

methodologies are not. Certain methodologies can be apt for making certain kinds of 

discoveries and poor for making others. Even if scientists and clinicians used 

nonoverlapping methodologies, that would do nothing to show that any or either of their 
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methodologies are good tools for answering the questions being asked in the recovered 

memory controversy. 

Furthermore, disagreements about research methodologies do not, without 

additional explanation, bespeak "profoundly different epistemologies." Epistemologies 

are ways of knowing. For the epistemologies of the clinician and scientist subgroups to 

be "profoundly differenf' would presumably involve their disagreeing about the ways in 

which things can be known. One way this might occur is if the Working Group, or a 

portion of it, accepted the undeservedly popular idea that the two subgroups were 

working from different paradigms. Were this idea of differing paradigms sustainable, 

then it would make sense to allow that both subgroups, relative to their respective 

"domains of knowledge," are right. 

Paradigms 

Kuhn (1962) developed the concept of a paradigm in his masterpiece. The 

Structure of Scientific Revolutions. As Kuhn saw the history of physical science, 

orthodox histories of it failed to do justice to the facts. Prior to Kuhn, standard histories 

of science, to simplify matters greatly, described science as a historically cumulative 

enterprise. A succession of physicists, to take one example, built on the work of their 

predecessors to achieve bit by bit the physics that we know and learn today. Cumulative 

knowledge, according to Kuhn, occurs during periods of business as usual in science. 

Kuhn called these periods of cumulating knowledge in a science "normal science." 

During periods of normal science, both the questions asked and the methods for 

answering them, are, in broad terms, agreed upon by working scientists. For example. 
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astronomy, during its period of adherence to Ptolemy's system, had questions relating to 

the observed positions of the planets and stars. Constructing a model of changing 

positions of planets and stars began with a paradigmatic assumption that the earth was 

stationary and at the center of the solar system. This assumption resulted in the Ptolemic 

system's complicated model of planets revolving about the earth in ever more rococo 

epicycles. Despite its complicated artificiality, Ptolemy's astronomy, as elaborated over 

centuries, did successfully predict line of sight observations of planets and stars in the 

heavens. 

For Kuhn, the idea of cumulating knowledge during periods of normal science 

captured only part of the picture, and arose from the failure of historians of sciences who 

preceded him to take notice of scientific revolutions. According to Kuhn's logic, periods 

of normal science involve not only a cumulation of intratheoretic knowledge, but also an 

increasing accumulation of anomalous observations. These anomalies can be handled 

either by setting anomalous observations aside in the hope that future development of the 

paradigmatic science will yield a satisfactory resolution of them, by tinkering with the 

basic theory, or by jettisoning the basic theory. When, during the Ptolemic astronomy's 

period of normal science, anomalous observations were made, the paradigmatic solution 

was not to abandon the model but to amend it v^th additional epicycles to accommodate 

the observations. When Copernicus proposed an alternative paradigmatic solution ~ 

namely, that it was the sun, not the earth, that was fixed at the solar system's center (a 

gross violation of conservatism in favor of simplicity) ~ the Church, which favored a 

fixed earth for theological reasons, was nevertheless prepared to allow the use of 
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Copemican models to simplify calculations of new calendars, provided scientists using it 

did not confuse its convenience in use with its truth (Boorstin, 1985). 

Copemicus's solution, however, was not to tinker with the Ptolemic theory, but to 

commit to a revolutionary alternative to it. Adopting Copemicus's theory amounted, 

according to Kuhn, to taking sides in a revolution. Rational grounds alone could not 

dictate a preference for the Copemican over the Ptolemic theory. Each theory could 

successfully account for (most) observational data. Instead, the choice of theory involved 

a preference based on nonrational grounds, perhaps akin to a religious conversion. Afiter 

a scientist was converted, the world looked different, and new problems and ways of 

approaching them could be explored. 

According to this "Philosophy 101" account of Kuhn, the history of science 

involves a dominant paradigm, a period of normal science, with both cumulating 

knowledge and accumulating anomalies, then an abandonment of the old paradigm in 

favor of a new theory. The new theory handles existing anomalies, gets old observations 

right, but at the cost of jettisoning defining features of the old paradigm. If the old 

paradigm is overthrown, the revolution has been a success, and a new period of normal 

science under the regime of a new paradigm is inaugurated. It might even be that in 

retrospect the new paradigm will be defended as a simpler, better (more valid) alternative 

to the old, normal science. 

One consequence of this reading of Kuhn is that a discipline without a regnant 

paradigm is not a science. If one has a babble of schools, as is the case in philosophy, 

there is no science, but at best a science in the making. A "real" science will either have 



81 

a paradigm that defines questions and broadly accepted approaches for answering them or 

will be in a period of revolution. The popular attempt to evade criticism of one's 

methods in the social and behavioral sciences by remarking that one's critics are "using a 

different paradigm" fails to come to terms with a central requirement of Kuhnian 

philosophy of science that underwrites this evasion. 

In relation to the dispute between the scientist and clinician subgroups of the 

Working Group, nobody can plausibly contend that the clinician subgroup is offering an 

alternative paradigm, in the sense explained above, to better account for the abnormalities 

generated by the practice of normal science in psychology. The complaints leveled by 

the clinician subgroup against the skeptical positions of the scientist subgroup on the 

veridicality and accuracy of recovered memories are, if anything, representative of the 

kinds of complaints brought against research in normal science. The clinician subgroup 

challenges the generalizability of studies, their ecological validity, tiie interpretations 

placed on them and the like. 

One way of viewing the disagreement between the clinician and scientist 

subgroups is as follows. Absent a reason to doubt them, memories are normally 

accurate, and this is especially true in regard to memorable events. As the members of 

both subgroups are prepared to acknowledge, most victims of abuse remember it. What is 

curious, and perhaps suspicious, about recovered or delayed memories is that they 

involve what is normally a memorable event that has, as it were, been inaccessible to 

conscious recollection. Unlike most memories of memorable events, these delayed 

memories of the ordinarily memorable arise in conjunction with psychotherapy. Given 
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the nature of psychotherapy and what is known about memory from research studies, the 

scientist subgroup concludes that the ordinary presumption of veracity that is extended to 

people's memories should not, absent further evidence, be extended to recovered 

memories. The clinician subgroup, on the other hand, believes that memories of abuse 

first recovered in therapy are almost always accurate and may not even be possible to 

induce via suggestive techniques. For example, the clinician subgroup denies that 

clinical techniques, such as keeping diaries and dreamwork that are employed by 

competent recovered memory therapists to unearth dissociated or repressed memories of 

abuse, are suggestive. 

Even from this summary of the factual disagreement between the two subgroups, 

it is clear that nothing in the clinician subgroup's criticisms of the scientist subgroup 

justifies concluding that there is a difference in paradigms between the two groups. 

Rather, there is a disagreement between the clinicians and scientists about the answers to 

questions that are embedded (e.g., suggestibility of therapeutic techniques), to use 

Kuhnian terms, in psychology as normal science. 

This conclusion vitiates the argument of the clinician subgroup that their use of 

such key constructs as "memory" have different referents. Their argument is familiar to 

philosophers. Some philosophers (Feyerabend, 1975; and in some guises Kuhn himself) 

considered an alleged incommensurability between theories, arguing that the reference of 

theoretical terms is fixed by a theory. Given that different paradigms are different 

theories, their terms, even if homonymous, have different references. Strictly speaking 

the theories are not about the same things. Instead, they are alternative construals of the 
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inevitably theory-laden experiences and observations of working scientists. In relation to 

the dispute between the scientist and clinician subgroups of the Working Group, if the 

two subgroups had different paradigms, then their use of such key constructs as 

"memory" could have different referents. Because we have already shown that the 

clinician subgroup cannot argue that they are working from a different paradigm, the 

incommensurability thesis is irrelevant to the recovered memory debate. 

Epistemoloeies 

It is still possible that clinicians and scientists have different standards about what 

counts as good evidence for a claim. This could perhaps be viewed as a difference in 

epistemologies. Religious skeptics notoriously have stricter standards for accepting 

Lourdes miracles than believers. 

There are at least two ways in which epistemological differences could prevent 

the clinician and scientist subgroups from reaching an agreement. First, it may be that 

scientists, like skeptics, have a stricter evidentiary standard for knowledge claims than 

clinicians. Second, it may be that the evidentiary standards are close to each other, but 

that the clinicians believe there are ways of meeting the standards that scientists have 

failed to recognize. Neither of these possibilities is persuasive in the case at hand. 

First, it is true that scientists have strict standards of evidence. Scientists 

normally accept a hypothesis only if their data would be obtained, given the null 

hypothesis, 1 time in 20. Most scientists would rather make the mistake of rejecting the 

hypothesis when it is true than accepting it when it is false. There is an intentional bias 

for the conceptual status quo (i.e., a bias for conservative hypotheses). Further, scientists 
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are rarely persuaded to believe on the basis of one study. Scientists prefer that numerous 

studies converge on the same conclusion. It is a stingy approach to knowledge. 

Knowledge may be hard won, but when it meets the scientist's standard, it is likely to 

withstand challenges to its veracity. 

This skeptical approach is especially suited for the recovered memory 

controversy. One has the knowledge that most people remember being abused. One 

further has experimental and quasi-experimental evidence that memories, even traumatic 

memories, can be suggested (Coan, 1993; Loftus, Coan, Pickrell, 1996; Schacter, 1996), 

especially with techniques that some therapists have used in helping clients "recover" 

memories of molestations (Ofshe & Watters, 1996). Given that, a hypothesis (or 

presumption) in favor of the accuracy of memories should not be extended to recovered 

memories, and the burden of establishing the accuracy of recovered memories should 

belong to those who assert that they are accurate. 

Yet because nobody asks that behavioral scientists meet the standards of 

mathematicians, perhaps clinicians are entitled to a weaker standard when bearing this 

burden. Even so, whatever this weaker standard may be, it should at least require the 

employment of methods that make it more probable than not that recovered memories are 

accurate. Claims to have proved clinical hypotheses about the individual through clinical 

observation are inherently suspect. Numerous problems beset clinicians attempting to 

establish and confirm hypotheses about memory from their clinical observations. There 

are problems of confirmation bias, sample bias, no common operationalizations of key 

constructs, inadequate sample size and power, and no control groups. Moreover, any 
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competent researcher could compile and add to this list of the reasons why the clinical 

setting is not well suited for the discovery of nomothetic truths (for a detailed discussion 

of threats to validity, see, e.g.. Cook and Campbell, 1979). 

One possible alternative is that clinicians are making idiographic claims about 

recovered memories. However, that is a non sequitur. Nobody is disputing that 

clinicians sometime successfully confirm and disconfirm, with the aid of corroborative 

evidence, recovered memory claims. For example, Terr (1994) reports a compelling case 

in which she disconfirmed, with the aid of external evidence, a client's report of a 

recovered memory of a molestation. The issue at hand, though, is whether clinicians 

have established that it is professionally responsible to presume the veridicality and 

accuracy of recovered memories. There is every reason to be skeptical that idiographic 

successes can be used to justify that nomothetic presumption. An anecdotal inventory of 

successes with clients does not justify it, and nomothetic studies run counter to it. 

Further, when clinicians have preferred their clinical judgment to what research has 

shown, the results have been discouraging. Garb (1998) documents the many limitations 

in clinical judgment. For example, when it has come to clinical predictions. Garb 

identified only 2 studies, both involving neuropsychological predictions, in which clinical 

judgment fared better than actuarial methods. 

Related to the idiographic approach is problems concerning baserates that 

undermine yet another clinician strategy to salvage the hypothesis that recovered 

memories are ordinarily accurate. Absent reliable baserates, it is unreasonable to argue 

that somebody with the patient's symptoms should be believed because those symptoms 
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are normally caused by molestations. One reason is that we do not know whether the 

symptoms exhibited by people entering therapy with no memories of abuse are typical of 

abused patients of that class. Another reason is that the Diagnostic and Statistical 

Manual IV (American Psychiatric Association, 1994), is, for almost all conditions, 

etiologically neutral for the simple reason that we do not know the etiology of most 

disorders. Etiologies for most diagnoses are research hypotheses. The summary of the 

Working Group's report itself concedes that there is no known means of distinguishing 

accurate from inaccurate patient memory reports without external corroboration. And a 

thorough review of the issue by Lindsay and Read (1995) concurs that recovered memory 

reports cannot be trusted without corroboration, and that therapists may be inadvertently 

suggesting inaccurate memories of childhood abuse to clients. Thus, it is unreasonable to 

conclude that the clinician subgroup should benefit from a looser evidentiaiy standard. 

But what about the second way in which epistemological differences coidd 

prevent the clinician and scientist subgroups from reaching an agreement ~ namely, that 

the clinicians should be able to meet the standard in a way in which scientists have failed 

to recognize. To a large extent, our above discussion already demonstrates why this 

suggestion should be considered untenable. But it worth considering this assertion from 

another vantage point. 

The clinician subgroup complains that memory research is too remote from 

clinical realities, and hence is unable to play the evidentiary role that the scientist 

subgroup assigns it in their cases against the hypothesis that recovered memories are 

accurate. This is a particularly strange assertion because memory research is one of the 
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great success stories of modem psychology. One can actually discern progress. 

Psychologists no longer busy themselves vWth the jejune task of having subjects 

memorize strings of letters. At least since Bartlett (1932), psychologists have shown how 

memory of actual events is a constructive process, not the re-presentation of a picture. 

And the work has gotten ever more exciting. On the standard accounts, psychologists 

have distinguished varieties of long term memory. At a general level, there is a 

distinction between declarative, also called explicit memoiy, and nondeclarative or 

implicit memory (Squire, 1987). Under explicit memory, psychologists tj^ically 

recognize two types: semantic memory, the memory for items like the largest city in 

Wyoming, and episodic memory, a subject's autobiographical recollections. Implicit 

memoty includes a variety of types, including skills, priming, classical and operant 

conditioning, and nonassociative learning (Cytowic, 1996, p. 321). 

Given all this exciting woric, much of it with clear, real-world applications, it is 

stuiming to have the clinician subgroup believe that it has little or nothing to do with 

memory of trauma. They argue that trauma memories are sui generis, making it 

impossible to generalize well-documented research findings on the fragility of human 

memory to trauma memories. Why this should be the case is not established. And the 

burden of meeting the evidentiary standard should not be met either in science or in law 

by saying that one can know whether a delayed memory is accurate, without regard to the 

scientific research, merely by listening to the patient (Lavin & Sales, 1998b). 

In conclusion, the case for a presumption for the accuracy of recovered memories 

depends on the claim that there are "differences in epistemologies" that prevent the case 
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made by the scientist subgroup from being decisive against the positions urged by the 

clinician subgroup. But as argued above, this position has no substance in regard to 

recovered memories. Accordingly, there is no good reason to permit the clinician 

subgroup to use lower evidentiary standards, or claims of different ways of meeting the 

standard, to justify their assertions. 

Morality and Ethics 

Given that the clinician subgroup's case for presuming the accuracy of recovered 

memories is unproven, what are the moral and ethical consequences for clinicians? To 

answer this question, it is first necessary to stress again the importance of distinguishing 

morality fi"om ethics (Sales and Lavin, in press a; in press b; Lavin and Sales 1998a). 

Morality is not something that is written down, but something that each individual, with 

the input of others, works out on his own. Thus, this section treats moral thinking as a 

dialectical enterprise. By contrast, much of ethics, unlike morality, is written dovm. To 

determine ethical obligations, professionals can consult the codes of their professional 

society's written code. For the majority of practicing psychologists, the operative code is 

the American Psychological Association's Ethical Principles of Psvcholoeists and Code 

of Conduct (American Psychological Association, 1992) that sets forth both aspirational 

principles and binding standards for members of the association. 

Given the differences in moral and ethical analyses, it is possible for something to 

be immoral but ethical, or moral but unethical. The first circumstance occurs when a 

provision of an ethics code is immoral, as would be the case if an ethics code prohibited 

service to mixed-race couples. A psychologist complying with this hypothetical 
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provision would be acting immorally but ethically. By contrast, a psychologist who 

ignored it would be acting unethically, but morally. Given this result, one must ask two 

questions regarding the Working Group's report, in relation to clinicians' responsibilities: 

what kind of response is recommended by morality and what kind of response is 

permitted, required, or proscribed by the ethics code? 

Morality 

The diversity of moral opinion may make it seem unlikely that any consensus is 

achievable on controversial moral issues. This is needlessly pessimistic. Even if people 

disagree in their initial moral judgments about a topic, they may come to compatible 

conclusions under the dialectical pressures of moral argument. For example, this move to 

agreement is especially likely when parties take the trouble to explore what commonly 

held moral principles imply about a disputed topic. 

Further, even when parties disagree about what moral theory ultimately justifies 

moral principles and judgments, it is still possible for incompatible theories to yield the 

same conclusions when applied to the same facts. This coincidence of conclusions is 

unparadoxical. One constraint on the building of any theory, be it moral or scientific, is 

that a proposed theory preserve well-established judgments. Physical theories must not 

tell us that objects begin moving on their own: moral theories must not tell us that 

causing clients needless pain is permissible. A utilitarian and a Kantian might agree that 

it is wrong to test clients needlessly, even though they may disagree about what the 

correct moral theory is or even what moral principles make superfluous testing wrong. 
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Thus, given four widely accepted moral principles and their derivatives ~ 

autonomy, beneficence, nonmalficence, and justice - it is possible to state, if only 

provisionally, the lessons practicing clinicians should draw when confronted with the 

disagreements contained in the Working Group's Report. But before considering the 

lessons, it is first necessary to understand the derivatives of the articulated moral 

principles. First, self-determination is a client good. Second, clinicians have a duty to 

help clients. Third, clinicians have a duty not to harm clients. Fourth, clients should not 

have disproportionate burdens placed on them. Fifth, clinicians should work to advance 

the science underlying their work, a principle derivative of the principles of beneficence 

and nonmaleficence. Few practicing psychologists are likely to disagree with the four 

principles or their derivatives, though there would undoubtedly be disagreements 

concerning the appropriate application of them in any particular case. 

So how do the principles and their derivatives lead to the lessons that practicing 

clinicians should draw in regard to practice relating to recovered memories? In ordinary 

circumstances, the principle of autonomy favors letting competent aduhs decide the terms 

on which they will interact or participate. Each person is presumed to be responsible for 

guarding her or his own interests. It is arguable that this ordinary presumption does not 

apply in clinical psychology in an unrestricted fashion. Consider the following. Many 

clients, although legally competent to make treatment decisions, lack the knowledge to 

identify either legally or morally acceptable treatment options when they arrive for 

treatment. The psychologist, on the other hand, has the requisite expert knowledge about 

the origins and treatment of mental disorders that the client lacks. And this knowledge 



91 

will be shared in the informed consent process, which will alert clients to the morally and 

legally acceptable treatment options. Psychologists provide this information partially 

because they have a responsibility not to further their self interest, but the best interest of 

their client. In this sense, psychologists are fiduciaries. They are to place their client's 

interests ahead of their owoi. Psychologists are not obligated to present all options to a 

client. They need only present those options that are consistent with the principles of 

beneficence and nonmaleficence. In making these recommendations, it is more important 

for psychologists to prevent harms than to secure benefits. In medicine, the importance 

of harm prevention shows up in the time-honored dictum: Primum non nocere, or above 

all do no harm. In conclusion, although a client's right to self determination is honored 

by insisting on informed consent, the clinician's duties to benefit clients and to protect 

them from harm is honored by limiting the range of treatment options to which consent 

may be given. 

The issue is then, in the case at hand, is when recovered memory therapy should 

be on the list of options that may morally be presented to a client for consent. To assess a 

risk, clinicians should consider five factors that are found in Feinberg (1986, p. 102, as 

drawn from Terry, 1915). The five factors are; 

1. the probability of harm from a proposed treatment; 
2. the seriousness of the iatrogenic harms; 
3. the likelihood that bearing that harm will result in the treatment's goals; 
4. the value of the goal; 
5. the necessity of the risks (i.e., the presence or absence of alternative, 
less risky, treatments). 

Obviously, it is typically impossible to specify exact probabilities. Instead, one must 

make humble and reasonable guesses. 
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When the five factors are considered in a risk assessment analysis, the case 

against recovered memory therapy with clients entering therapy without memories of 

molestation is powerfiil. First, suppose the client would report during therapy a 

recovered memory of being molested. Neither the client nor the therapist has, given 

what is known about these memories, any way of assigning a probability to either the 

memory emerging during therapy or its accuracy. Therapists such as Terr (1994) claim 

that this is possible, but are clearly mistaken. To calculate the Bayesian probability of 

such memories, one needs to have a estimate of their baserate for the population, which is 

unknown in this case, and the sensitivity and specificity of the clinical tests for 

distinguishing accurate from inaccurate memory claims, which are also unknown. 

Nobody knows at present whether these memories are most likely true, most likely false, 

or just as likely to be true or false. What is known is that the potential for harm, both to 

the accused and the accuser, is significant. So, the first factor is met as well as the 

second, since the iatrogenic harm is serious. 

Second, there is no data showing that bearing the pain of either an accurate or an 

inaccurate memory of molestation makes it more likely that a client will experience 

significant clinical improvement than would be the case of never having such memories. 

But let it be granted, for the sake of argument, that the pain of the therapy is repaid by the 

relief of the patient's presenting symptoms. 

Third, it is illogical to assume that clients with no memory of molestation can 

voluntarily enter therapy to be healed of their incest wound. Instead, the assignment of 

molestation as a cause for a patient's presenting symptoms is an unvalidated hypothesis 
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of the treating clinician. As good clinicians know, there are many reasons why clients 

can have the symptoms they do. 

Fourth, and finally, there are no data to establish that the risks of experiencing a 

false memory are necessary in order to incur relief from the symptoms that led patients to 

therapy in the first instant. Recovered memory therapy is not an empirically validated 

treatment for symptoms such as anxiety, phobias, depression, or any number of other 

symptoms alleged to be sequelae of molestation (Nathan & Gorman, 1998). Indeed, one 

of the most famous problems in clinical psychology is the apparent and robust 

equivalency of treatment effectiveness, the Dodo Effect, a topic covered in many papers 

in Bergin and Garfield (1994) and by Wampold et al (1997a; 1997b). This oft cited 

equivalence in therapeutic outcome has generated an entire research enterprise devoted to 

the finding of so-called common factors. Absent good evidence showing that striving to 

enable a patient to recover memories of childhood molestations is more efficacious than 

alternative therapies, the evidence is that, for the problems the patient has presented with, 

the risks of recovered memory therapy are unnecessary. There are other less risky 

procedures that would be reasonably anticipated to be just as effective as recovered 

memory therapy, given the Dodo effect. Thus, based on the Feinberg-Terry analysis of 

reasonable risk, there is no justification, given what is known, for therapists seeking to 

solicit, in a nonexperimental setting, recovered memories. To do so, is to expose the 

client to a flagrant violation of condition five, which requires risks be necessary to 

achieve the desired goals. Recovered memory therapy presents a risk of avoidable 
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suffering. Autonomy, and informed consent, for this therapy becomes a non-issue 

because the therapy should not be on the list of treatment options presented to a client. 

What, though, if a client appears to proffer, without prompting during therapy, 

delayed memories of molestation? Any response to the client is subject to the same 

considerations as apply above. For instance, it would go well beyond the findings of the 

Working Group to tell clients that the memories must be true or are even most likely true. 

Clinicians may dislike being skeptical of clients' memories, but skepticism can be 

conveyed sensitively. The client can be told that, though the memories obviously appear 

real to them (if seeming to remember something accurately felt different from 

inaccurately remembering it, people would never be mistaken about where they put their 

keys), it is important not to assume that they must be true. Instead, the client should be 

told that nobody knows how often memories of events that are remembered for the first 

time in therapy are true. Consequently, despite what is sometimes alleged (Bass & 

Davis, 1994), clients should secure external corroboration of delayed memories of 

molestation prior to acting in ways that might harm them or their families. Not only 

should clinicians' determination to do no harm lead to this conclusion, but their fidelity to 

science should as well. Indeed, ordinary decency favors caution when considering 

whether to accuse family members of horrible and revolting crimes. 

Consideration of the moral principle of justice also urges clinicians to be cautious 

until such time as the clinician subgroup's apparent beliefs about recovered memory pass 

scientific muster. Justice concems, among other thing, a conception of a fair distribution 

of burdens and benefits. Ofshe (1996) reports that in 1993, suits involving recovered 
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memory therapy accounted for 2% of suits against mental health providers. In 1994, 

these suits accounted for 16% of such suits. Experts, according to Ofshe, estimate that 

17,000 of these suits will be filed by the century's end, at a predicted legal cost in excess 

of $250,000,000. More sobering is the thought that this quarter-billion dollar estimate 

does not include damage awards. This is not money well spent, especially when, as 

Ofshe notes, courts have begun to rule recovered memory testimony is inadmissible on 

the ground that it fails to meet legal standards for the admissibility of scientific 

information. Ironically, all clinicians may ultimately suffer fi-om such suits. One of their 

sequelae is subsequent litigation against treating clinicians for the malpractice of 

engaging in recovered memory therapy. The professional liability insurers who have to 

defend against these suits will pass the costs onto all clinicians by raising future 

premiums. These expenditures amount to a redistribution of mental health resources, as 

increased insurance costs drive up the cost of mental health care. 

Moreover, it is important to remember that the argimients in this section have not 

depended on the clinician subgroup being mistaken. It was only assumed that their case 

for their position of a presumption in favor of recovered memories and recovered 

memory therapy is unjustified under current scientific knowledge. 

Ethics 

As described in Chapter 1, The American Psychological Association's Ethical 

Principles of Psvchologists and Code of Conduct (1992) is comprised of an introduction, 

preamble, general principles and ethical standards. Its introduction explains the 

document, its context, and also provides guidelines for its interpretation. The preamble 
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and six general principles (Competence, Integrity, Professional and Scientific 

Responsibility, Respect for People's Rights and Dignity, Concern for Others' Welfare, 

and Social Responsibility) are aspirational. They set goals that psychologists should 

consider in their ethical thinking and in guiding their interpretation of the entire 

document, especially the ethical standards. However, psychologists may not be 

disciplined for failing to meet the goals of the preamble or general principles. 

Psychologists who are members of the APA may be disciplined, however, for failing to 

meet the ethical standards contained in the code. A willingness to adhere to these 

standards is a condition of APA membership. 

The code has eight binding ethical standards that are elaborated in substandards: 

(1) General Standards, (2) Evaluation, Assessment, or Intervention, (3) Advertising and 

Public Statements, (4) Therapy, (5) Discussing Limits of Confidentiality, (6) Teaching, 

Training Supervision, Research, and Publishing, (7) Forensic Activities, and (8) 

Resolving Ethical Issues. Readers interested in an elaboration of thinking about the role 

of these standards in contrast to morality should consult Lavin and Sales (1998a), Lavin 

and Sales (1998b), Sales and Lavin, (in press a.), or Sales and Lavin (in press b). 

Only two substandards are clearly applicable, to responding to the Working 

Group's failure to achieve a consensus, 1.06 and 1.14. Substandard 1.06, Basis for 

Scientific and Professional Judgments, reads; "Psychologists rely on scientifically and 

professionally derived knowledge when making scientific or professional judgments or 

when engaging in scholarly or professional endeavors." Substandard, 1.14, Avoiding 

Harm, reads: "Psychologists take reasonable steps to avoid harming their patients or 
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clients, research participants, students, and others with whom they work, and to minimize 

harm where it is foreseeable and unavoidable." These two substandards, in relation to the 

issue at hand, support the view that clinicians and scientists have an ethical (1.06) 

responsibility to make use of the Working Group's report in thinking about the recovered 

memory dispute between the two subgroups, as well as other scientific knowledge on the 

topic. The teachings of that report include the following. At the present time, it is 

unknown (1) how easy it is to suggest memories to clients, (2) how often such 

suggestions occur, and (3) what percentage of recovered memories is accurate. So, a 

psychologist who proceeded on the presumption that a recovered memory is accurate is 

in violation of 1.06, unless he obtains independent corroboration of that memory. 

The duty to cause no needless harm dovetails with the prior discussion of morality 

and the necessity of risk. Clinicians, as already noted, have no reason to engage in 

recovered memory therapy in nonexperimental settings. Such therapy is not known to be 

necessary for the relief of the client's presenting complaints, and carries a risk, not 

attending alternative treatments, of causing a client to develop false beliefs about having 

been molested. Clinicians who believe that, with desperate, treatment-resistant clients, it 

is permissible to pursue valiant measures may wish to read Vallenstein's (1986) Great 

and Desperate Cures. Substantial harm can result when unshackled clinical judgment 

replaces controlled experiment. 

This interpretation of provision 1.06 is controversial. The APA code has not 

historically been interpreted to mandate that psychologists' accommodate their clinical 

judgment to it. Perhaps it is time to revisit the traditional view. Where the potential for 
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harm to clients and others is great, and where the scientific support for a therapeutic 

approach is nonexistent, the case for applying standard 1.06 rigorously is powerful. 

The only aspirational principles that clearly bear on the dispute are Competence 

and Concern for Others' Welfare. The first principle requires psychologists to practice 

only in areas where they are competent to practice and that they make appropriate use of 

available science and professional knowledge. This is consistent with the view that 

psychologists should not accept a recovered memory as true without independent 

corroboration. The Working Group Report makes it unreasonable at this time to accept 

such memories at face value. Concern for Others' Welfare is a principle that also favors 

a restrictive policy on recovered memories. If a clinician placed his imprimatur on a 

client's recovered memory of molestation, he has treated the welfare of both the accused 

and the accuser cavalierly. He is refusing to acknowledge that clients who have such 

memories may for a variety of reasons. The clients may have had inaccurate memories 

suggested to them. They may have misremembered important details, and may as a 

consequence cause irrevocable harm to themselves and their families if they act on the 

presumption that a recovered memory is its own guarantor of accuracy. 

Ironically, nothing in the ethical substandards of the Therapy subsection of the 

code covers this issue. For example, the substandards section on informed consent is 

silent on the duty of psychologists to inform clients of the risk of therapy, something that 

is required by law. Speculating about the reason or reasons for such an omission is 

unhelpful. But what can be concluded from this exploration of the APA Code is that the 
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Code needs provisions to cover an ethically responsible reaction to scientific and 

professional disagreements. 

Conclusions 

The disagreements between the clinician and science subgroups of the Working 

Group are real, and are not the result of the two groups talking past each other because 

they have either different paradigms or different epistemologies. So, what should the 

reaction be? The chapter began with the observation that the clinical subgroup failed to 

make its case favoring a presumption for the accuracy of recovered memories. Given 

that fact, applying four commonly accepted mor^ principles suggests that clinicians 

should shun recovered memory therapy. If memories of molestation do appear, 

clinicians should explain to the patient the difficulties in assessing their accuracy. 

Though a case can be made for arguing that ethical analysis using the APA code 

coincides with the conclusions derived from widely accepted moral principles, the case is 

not strong. Many members of the APA would probably reject it, as the controversy 

within the Working Group itself shows 

Indeed, one probably could make an argument for the pennissibility of recovered 

memory therapy and expert testimony using the APA code and even moral principles for 

that matter. But no such argument is made in this chapter. First, a higher burden should 

be placed on therapists once scientific data calls into question fundamental assumptions 

that underlie therapeutic and related professional work, such as assumptions about 

beneficence and nonmalficence. For clinicians to overcome this burden they must 

produce science to support their assumptions or demonstrate the invalidity of the 
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proffered results offered by the scientific community. Second, this chapter's primary 

goal has been to illustrate the role of moral principles, high level scientific reasoning, and 

ethical principles in assessing a policy. The goal was to illustrate themes from chapter 3. 
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5. Moral Metrics: From Moral Theories to Moral Metrics 

Chapter 1 stressed that morality and ethics involve training. It is wrong to 

suppose, as Holmes might have, that psychologists can learn what they should do by 

being psychologists. Moreover, psychologists cannot rely on the ethics code to resolve 

all their moral quandaries. Sooner or later, they have to engage in moral thinking, both to 

solve quandaries without answers in the code and to assess the adequacy of the code 

itself Chapter 2 argued that even if they wanted to and always could do so, a 

psychologist's abdicating his moral and ethical judgment to an IRB or some similar 

institutionalization of ethical thinking would be an unsatisfactory way of meeting the 

requirements of morals and ethics. IRBs, as constituted circa 1998, have so many 

problems that it is a mistake for psychologists to rely on them for sound ethical and moral 

decisions. Psychologists have to engage in moral and ethical thinking to determine 

whether the answers they are getting from IRBs are worth obeying. As a matter of law, 

psychologists may have to obey ERBs, but whether they should work to abolish IRBs 

depends on a moral assessment they make of institutionalizing ethical and moral decision 

making. In the end, IRBs are no substitute for trained moral and ethical thinking by 

psychologists. 

Chapter 3 began the process of showing similarities between moral thinking and 

scientific thinking. Psychologists can make use of their knowledge of scientific thinking 

to assess proposal moral theories. Just as scientific theories are assessed, at least in part, 

by their conservatism, modesty, simplicity, generality, and refutability, so are scientific 

theories. Feelings were assigned a role analogous to data in scientific theorizing. 
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Further, it was pointed out that certain principles-autonomy, beneficence, 

nonmaleficence, and justice-have the status of consensus principles. Presumably, any 

adequate moral theory will recognize these principles. These principles, when conjoined 

with facts, can yield conclusions about difficult cases. This was illustrated in chapter 4 

with reference to the recovered-memory controversy. Also, the principles provide 

guidance for determining whether the APA ethics code is giving satisfactory guidance. 

In the recovered memory-controversy, a case could be made for the conclusion yielded 

by the moral principles and facts was the same conclusion as yielded by the ethics code 

and the facts, but in the latter case, the argument was much less obvious. The recovered-

memory controversy gave a glimpse of what serious moral thinking looks like. It looks 

like scientific thinking. 

This chapter extends the argument of chapters 1 through 4 by considering the 

problem of moral metrics. How are psychologists to go about using moral theories and 

codes of ethics to reach morally and ethically satisfactory decisions about what to do? It 

will turn out that, just as in psychological science, it is not always possible to produce one 

theory that has no viable alternative, so it is in moral theory. This in turn will suggest a 

method about how to use a plurality of moral theories. Prior to setting out several moral 

metrics, it is necessary to make observations about the noncognitive aspects of moral life. 

It is not just by thinking that psychologists or any human beings decide what they ought 

to do. Feelings matter. Most of moral and ethical life is spontaneous. 
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Feelings and Morality Revisited 

Most of moral life involves no conscious thought. For most people, for most of 

the time, reliable dispositions suffice. When we look to our neighbors, we hope that tiiey 

have good character, rather than unusual acuity in moral and ethical analysis. The same 

is true in psychology. Psychologists need good character. 

It is unsurprising that the genius philosopher-scientist Aristotle recognized the 

importance of character to morality. And for Aristotle, as for contemporary virtue 

theorists, it is central to the idea of good character that emotions be assigned their proper 

role. In particular, many excellences of character or virtues, consist in having the right 

emotional responses. For example, bravery requires that a person not be overmastered by 

fearful emotions. Temperance requires that a person not succumb to dangerous cravings. 

Nor is a good character simply a mastering of emotions. Individuals with virtuous 

characters are rewarded by feeling good when acting virtuously. All of these are 

observations either stated or derivable from Aristotle's discussions in the Nichomachean 

Ethics ("Aristotle, trans.. 1962). 

Aristotle also recognized that there is variability in human beings that will make it 

harder for some persons to acquire certain virtues; a man who is congenitally anxious 

may find bravery harder than a man who is congenitally rash. Many virtues also require 

training. Though some people have more native ability to leam a musical instrument 

than other people, training is till required for even natural musicians to play well. To 

become temperate or brave requires training. One reason that the military services put 
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young citizens through basic training is to help them learn, by progressively graded tasks, 

to be brave, to learn to master their fears in fearful situations. 

Among the important emotions in the development of morality is sympathy. For 

Adam Smith (1759/1976), as well as for David Hume (1751/1966), the possibility and 

emergence of morality depended on our being social animals with a native sympathy for 

one another. Because of such sympathy, human beings are willing to extend the care 

they feel for themselves to others as well. How far this sympathy extends itself 

determines, in very large measure, how wide a moral outlook a particular person will 

have. 

Aristotle, Smith, and Hume all stand in unintentional anticipation of insights in 

evolutionary psychology. As social animals, human beings must have a propensity to 

cooperate with one another. These prosocial tendencies exhibit themselves in numerous 

ways. For example, despite the notoriety of the Kitty Genovese case, a case in which a 

young woman was repeatedly stabbed until her death while neighbors hearing her 

screams did nothing, unhelpfulness is not by any means a standard human reaction. 

Latane and Darly (1968), as well as an overview by Latane and Nida (1981), showed a 

pronounced tendency of solitary human beings to come to the aid of other solitary human 

beings in need of rescue. Help only became less likely when groups of human beings 

observed somebody in need of rescue. The presence of other human beings appeared to 

make help less likely, since the presence of other human beings leads to the conclusion 

that somebody else will render aid. But when it comes to giving aid, it is an evolutionaiy 

truth that human beings must be disposed to care for their young, to assist one another, to 
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abstain from homicide, to communicate truthfully as a rule. This is not to say that human 

beings do not lie or kill one another. Rather, the evolutionary truth is that a human 

society cannot exist if killing and lying are its norms. If, for example, adults used a 

different word for the same objects each time they encountered it, children could not 

learn what nouns meant. Nor could the aduhs, if they had been treated that way. Just as 

obviously, the expression of such prosocial dispositions will vaiy from person to person 

and from culture to culture. This is nothing more than the familiar idea that biological 

dispositions are also shaped by training and culture. However, human beings could not 

have survived, if unprovoked lying and improvoked killing were the norms. 

The idea that our evolutionary history gives us emotions that can be built upon to 

erect morality, and even that these emotions constitute a form of "moral sense" ( Wilson, 

1997) should also be familiar. It has implications for the use of moral theories and ethics 

codes. In particular, a code or a moral theory, as instruments of ethical and moral 

assistance, can never have more than a peripheral role. For the most part, moral and 

ethical responses should be so ingrained as to approach automaticity. The brave do not 

perform complicated calculations before each brave act. The generous do not make of 

habit of moral analysis prior to typical acts of kindness any more than Miles Davis had to 

make conscious musical decisions to improvise. Analysis and thought are reserved for 

special situations, and often these situations will be signaled when we feel bad at the 

thought of doing particular actions. Eysenk (1977) went so far as to think of conscience 

as a conditioned reflex. If I am consistently punished as a child for lying, I am likely to 

develop a conditioned response to lying. 
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Attempts to evade conscience suggest it is indeed unpleasant to be in its grip. 

Denial is common. When a person does something that might make him feel bad, there is 

a tendency to deny responsibility. "I was following orders" is an all too familiar excuse. 

"I was drunk" or "I was angry" are still other examples. In additional to denial, drugs 

may be used to evade the unpleasantness of a bad conscience. Baumeister (1997) 

stressed how Nazi guards and administrators of death camps often worked drunk to erase 

guilt or drank after work to ease guilty feelings. Baumeister also noted that an emphasis 

on "low-level thinking" helped Cambodia guards to ignore the suffering they caused. So, 

rather than thinking about breaking bones, Khmer Rouge interrogators focused on the 

accuracy of their notebooks (Baumeister, p. 339). 

To be sure, not all people have a moral sense, as Wilson (1997) admits. As 

Cleckley (1988) and his fellow thinker Hare (1970) long argued, psychopaths seem 

peculiarly bereft of anything resembling a moral sense, though they can reason to morally 

appropriate conclusions. However, without the supplementation of a normal person's 

emotional array, psychopathic individuals seem indifferent to conforming their behavior 

to moral requirements, and seem to undergo no genuine suffering when violating moral 

norms. In fact, they seem indifferent to punishment (Lykken, 1957), and Sutker, Bugg, 

and West (1993) identified resistance to conditioning of fear to warning signals, 

diminished influence to punishment as among two of the consistent findings in the 

literatwe on psychopathy. It is fortimate that psychopathy is rare. Most people do have 

emotions that make them morally responsive. 
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So, for most people, a bad conscience is an unpleasant companion. But it is 

important to remember, prior to turning to issues in moral theorizing that it is normally a 

sturdy set of dispositions, supported by a iimate but trained set of dispositions, that do 

most of the moral work in life. Without these morally formative emotions, however they 

are conceptualized, moral theorizing is likely to be beside the point. It is periiaps 

unfortunate that, in the selection of psychologists for training, so little attention is paid to 

whether, for example, they are psychopathic. The Department of Psychology at the 

University of Minnesota is unusual in being one of the few to use a personality screen to 

assess potential candidates for admission (John Allen, personal communication). 

Moral Theories as Metrics 

Purpose 

There are numerous circumstances in which it would be risky for psychologists to 

rely on their dispositions and emotions to tell them what to do. New psychologists, for 

example, may need to be taught that the duties of a psychotherapist are importantly 

different from the duties of a friend, making it v^rong to disclose to a client information 

that it would be unobjectionable to disclose to a friend. So, there are aspects of a 

psychologist's work that require training to discover the right norms. Further, in some 

instances, a psychologist might find himself in a situation so complicated that he does not 

trust his feelings, his feelings conflict, or he simply has no sense of what to do. For 

example, a psychologist might wonder how large a debt he should permit an unemployed 

client acquire before suggesting that some other source of psychological services be 

sought or, alternatively, whether it would be permissible to see the client without charge. 
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until he finds a new job. Or other problems could arise if the psychologist found that 

when he complied with some provision of the APA code of ethics that he felt he was 

doing wrong. So, a Catholic psychologist might balk at the APA claim that it is wrong to 

treat a patient for homosexuality, even if the client wanted such treatment. 

A moral metric should aid in the resolution of the kinds of quandaries identified 

above. Also, given that a metric is going to be a theory that is applied to yield verdicts 

about particular moral cases, it is subject to the Quine-UHian requirements of scientific 

theories, i.e., moral theories should strive to be conservative, modest, simple, general, and 

refutable. In terms of structure, the theory can be visualized as forming a hierarchy: 

Supreme Principle or Principles 
Derivative Principles 

Particular Moral Judgments 

So, derivative principles are obtained by conjoining a theory's supreme principle or 

principles with relevant facts. The theory can have one supreme principle or a plurality. 

For example, some utilitarians believe that we should act so as to make the consequences 

as good as possible. Given what we know about human beings, it is likely that derivative 

principles favoring veracity and autonomy would be entailed by the utilitarian principle. 

It is difficult to imagine how the principle could favor a general practice of lying. So, 

Beauchamp, a utilitarian, believes (Beauchamp and Childress, 1994) that principles of 

autonomy, beneficence, nonmaleficence, and justice follow from the utilitarianism's 

supreme principle. Further, particular moral judgment, especially for difficult cases, 

might be derived from the four principles, especially when it is difficult to calculate the 

consequences of a particular action. For example, a psychologist might have to decide 
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whether to break confidentiality to notify the police when he suspects that a client is 

molesting children. Even though a legal obligation to inform now exits, it did not always 

exist. If anything, the duty to alert authorities of child abuse may exist because the 

courts, in acts of legal and moral analysis, decided that a duty to warn outweighs a duty 

to honor confidentiality. In any case, derivative principles can be used to determine 

whether an obligation exists, even in cases where there is no doubt that it does exist. For 

example, we all believe that a therapist should not involxmtarily commit a sane person in 

order to have sex with his wife. The principles agree. In fact, as already argued in 

chapter 3, their concordance with such uncontroversial judgments is one soiirce of 

evidence for a moral theory's and for the four principles' adequacy. 

One other aspect of moral theories is worth stressing. Sometimes we recognize 

after something has occurred that we mishandled it. Moral theories may enable us to 

identify how we should respond if a similar situation arises in the future. Even though 

emergency situations don't leave time for reflection, reflecting on emergencies often 

reveals how one clinical response may have worked better than the one given. Likewise, 

professional code of ethics have a tendency to have provisions that cover morally and 

ethically perilous situation that might lead to mistakes the first few times around. For 

example, substandard 6.23 Publication Credit provides guidance presumably ofl:en 

needed on when it is appropriate and inappropriate for a psychologist to t^e publication 

credit. The general point is a simple. Systematic, theory-informed reflection on the past 

performance can improve future performance. 
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Logical Properties of a Metric 

It is unfortunate, but there is no consensus on important logical properties that a metric 

should have. As will be seen, the theory itself may dictate the logical properties that one 

is prepared to accept. 

Consider this set of initially plausible logical properties: 

1. If something is obligatory, it is permissible. 
2. If something is permissible, it is not prohibited. 

However, suppose that a psychologist has carelessly promised to see patient A for an 

individual session at 9 a.m., and made the same promise to patient B as well. Keeping 

promises is ordinarily believed to be obligatory. Breaking promises is ordinarily believed 

to be prohibited. So, the psychologist, if property one is true, would know that keeping 

his promise to A is permissible. And he would also know, given property two, that 

keeping his promise to A is not prohibited. But keeping his promise to A is breaking his 

promise to B, which is prohibited. So, property 2 is either incorrect, which is hard to 

believe or property one is incorrect, which is also hard to believe. It helps little to 

observe that the psychologist should not have made both of tiiese promises. He did. And 

now, morally speaking, he seems stuck. A utilitarian could resolve the problem by 

keeping whichever promise maximizes utility, but that does not help establish what the 

perceived logic of the situation is. The utilitarian solution amounts to a denial that the 

dilemma is a real one. But whether there are situations where person has an obligation to 

do something that he is also morally prohibited from doing is an unsolved riddle in moral 

theory. In the present context, it suffices to notice that moral metrics for psychologists 
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cannot assume that there are no moral dilemmas without making strong assumptions 

about how to think about apparent (real?) dilemmas like the one just described. 

Finally, moral theorists rarely produce axiomatizations that allow them to 

establish consistency (absence of dilemmas) in the logician sense. To prove logical 

consistency, a logician shows that from a system's axioms and inference rules, it is not 

possible to derive contradictions. In particular, the axioms and inference rules must not 

allow entailments like "I ought to keep my promise to Joe" and "It is not the case that I 

ought to keep my promise to Joe" (Mates, 1972). The basic idea is that good rules and 

axioms are truth preserving. They never allow a thinker to go from truth to falsity, or 

land in contradiction. It is crucial to notice that there is a difference in the goal of moral 

thinking and theoretical thinking. As often as not, moral thought is an attempt to 

determine what should be done. The goal of theoretical thinking is truth. It is 

impossible, quantum phenomena aside, for contradictions to occur in nature. It is 

impossible validly to show from only true premises that a man is both six feet tall and not 

six feet tall. But it arguably is possible for an actions to have multiple, seemingly 

incompatible moral characterizations, allowing for the same act to be both an instance of 

fulfilling an obligation (seeing patient A) and doing something prohibited (not see patient 

B). Whether one is willing to tolerate moral dilemmas may ultimately depend on a 

theory's ability to meet desiderata such as being simpler or more conservative, or more 

modest, more general than alternative theories that have disallowed dilemmas. The 

logical properties of moral theories is not a settled question. At present, those properties 

are theory dependent. 
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Types of Moral Metrics 

TO social scientists, a metric is likely to suggest a mathematical approach to moral 

thinking. Important work has been done, especially by economists, in formalizing moral 

theory. Unfortunately, his formal work is of limited use for upstanding moral metrics in 

psychology. 

For example, Harsanyi (1955) proved that maximizing expected utility (one type 

of utilitarianism) follows from understanding ethical preferences as preferences a person 

would have, if he thought (1) it equiprobable that he could occupy anyone's position and 

(2) accepted certain fairly intuitive and familiar economic axioms. But this conception of 

an ethical preference based on equiprobable location of position is highly controversial. 

It is explicitly rejected by Rawls (1971), who believes the choice situation should reflect 

an inability to assign any probability to one's occupation of a position, a situation that 

Rawls believes favors a maximin rule of choice. In maximin, an agent prefers not to 

maximize expected utility, but "to adopt the alternative the worst outcome of which is 

superior to the worst outcomes of the others" (Rawls, p. 153). Wilson (1997), by 

contrast, rejects Rawls conception because it makes human beings far more risk aversive 

than Wilson thinks they are. And there are plenty of other technical results of seeming 

moral interest. For example. Arrow (1951) proved there is no social welfare fimction-a 

function that transforms individual preference orderings into a social ordering-that 

satisfies four seemingly innocuous, desirable, and plausible conditions. The details of the 

proof are accessibly presented in Sen (1970), along with a wealth of other results in 

similar veins. 
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Despite the brilliance of economists' work on the formalization of moral theories 

into mathematically serviceable metrics, the work does, as already indicated, tend to rest 

on assumptions about human nature that are either highly contentious or false. For 

example, Harsanyi's theory has no predictive validity in regard to how human beings 

actually behave (Sen, 1970, p. 66), since the ethical preferences are not the preferences a 

person actually has, but the preferences a rational he would have, if a certain choice 

situation arose. Further, this technical literature is often remote from ordinary concerns 

of psychologists, and is certain to have limited ability to be widely applied in its 

mathematical dress. In any case, none of the more technical work appears to force 

psychologists to prefer one form of moral theorizing, be it utilitarian, Kantian, Rawlsian, 

Aristotelian over any other. There are numerous available moral theories. To date, they 

are living options. So, it is the living options whose role as moral metrics needs to be 

addressed. 

The APA Code of Ethics Revisited: Its Role in a Moral Metric 

For better or worse, the APA code of ethics plays a central role in ethical thinking 

of psychologists. The Code seizes this role for itself: 

Membership in the APA commits members to adhere to the APA Ethics 
Code and to the rules and procedures used to implement it. Psychologists 
and students, whether or not they are APA members, should be aware that 
the Ethics Code may be applied to them by state psychology boards, 
courts, or other public bodies. (Introduction) 

So, how might psychologist use the APA code as a moral and ethical metric? One 

possible answer used heavily in this discussion is found in work of Sales and this author 

(Sales & Lavin, in press a). 



114 

To use the APA code within a moral metric, psychologists must first know if 

there are ethical standards in it applicable to their issue. If the code's standards do not 

resolve their concerns or provide them with guidance, they then should turn to its ethical 

principles, to see if they are applicable. Recall that the APA ethics code's principles are 

aspirational. If these aspirational principles do not provide the needed guidance, 

psychologists should then consider applicable moral principles. As already observed in 

chapter 1, the moral principles of autonomy, beneficence, nonmaleficence, and justice 

enjoy apparently universal support among psychologists. But even if a psychologist 

believes that an ethical or moral resolution has been foimd at any of the prior stages, the 

APA code itself requires further action. Standard 6.08, Compliance With Law and 

Standards, instructs researchers to consider both the law and professional standards that 

are applicable to their work: 

Psychologists plan and conduct research in a maimer consistent with 
federal and state law and regulations, as well as professional standards 
governing the conduct of research, and particularly those standards 
governing research with human participants.... 

So, simply determining that a contemplated action is consistent with the APA code and 

moral principles does not settle its permissibility. Ethical psychologists must conform to 

regulatory standards as well. Also, in difficult cases, psychologists have a code imposed 

obligation to consider consultation with colleagues, who are knowledgeable about ethics, 

prior to implementing their response to presenting ethical problem (Code Section 8.02, 

Confi-onting Ethical Issues). Let us consider the use of APA ethics code within a moral 

metric in more detail. The decisional metric proposed here involves the following steps: 

1. Applying Relevant Ethics Code Standards 
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2. Applying Relevant Ethics Code Aspirational Principles 
3. Applying Relevant Moral Principles 
4. Applying Relevant Legal Standards 
5. Applying Professional Standards 
6. Seeking Ethical Consultation 
7. Moral Review 
8. Implementation and Review 

For many simple decisions nothing like this series of steps is necessary. But a solution to 

a moral problem that survives this process is likely to be defensible. 

One further point needs stressing. Again, neither ethics nor morality has an 

effective method for deciding hard or even easy cases. Nor is it being claimed that there 

is but one right answer to a moral or ethical problem. In many cases, there will be a 

range of defensible answers. It is good enough to have picked one answer from that 

range and implement it. Solutions to moral problems are more like the solutions of 

mathematical inequalities, which have many right answers, than mathematical equalities 

that have only one ri^t answer. 

Application of Ethical Standards: Step One 

First, psychologists in search of ethical guidance should formulate, as precisely as 

possible, what their issue is. Second, they should attempt to identify what factual 

information may be relevant to ethical questions they have. With this information 

ascertained, researchers should look to the standards listed in the Ethical Principles and 

Code of Conduct (American Psychological Association, 1992). Many of the ethical 

concerns that psychologists face are addressed by standards that are both straightforward 

and easy to endorse. The uncontroversial character of most (not all) ethical standards in 

codes of ethics reflects the nature of codes, a nature that was discussed in chapter 1. By 
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design, considerable efforts have gone into including only values and standards in ethical 

codes that enjoy a consensus. 

Consider an example. Dr. Busy was considering asking his secretary, John 

Busier, to feed his cat while he attended a conference in Hawaii. Busier has worked for 

Busy for several years. During that time, they had enjoyed a cordial woricing 

relationship. Moreover, Busier's drive home even took him by Busy's house. Hence his 

decision to ask John, if he would feed the cat. However, Busy was concerned that there 

may be ethical implications to his request so he checked the Code for guidance. Section 

1.19 covers exploitative relationships. It admonishes that; 

(a) Psychologists do not exploit persons over whom they have 
supervisory, evaluative, or other authority such as students, 
supervisees, employees, research participants,.... 

The Code reminded Busy that being a boss makes exploitation a concern. He quickly and 

comfortably saw a means for resolving his concerns. He would ask if Busier would be 

willing to feed the cat in return for fair compensation, and make it clear that he would 

understand if Busier could not, or did not want to, do it. Dr. Busy's approach prevented 

the possibility of his exploiting his power of Busier, as would clearly be the case if he had 

ordered Busier to feed his cat. 

Application of Ethical Principles: Step Two 

If a psychologist's review of Code provisions fails to provide a course of action 

that resolves an ethical problem or identify an acceptable alternative, he must continue to 

the next step in the decision-making model. At this stage he musts consult aspirational 

ethical principles, which are more general than the standards of the code. Although these 
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principles are nonbinding (i.e., not enforceable against a psychologist), they can offer 

substantial guidance for addressing ethical concerns. Indeed, by applying the relevant 

aspirational principles to the facts of the conflict situation, a psychologist may achieve a 

satisfactory resolution to many ethical problems that have refuse to yield to an 

application of the Code standards. 

For example, consider Professor Keen, who is spending inadequate time preparing 

for his class because of the current demands of a research project. He is excited about the 

research work, and merit increases at his University are heavily based upon research 

performance. However, reading the Code standards would not alert Keen to the ethical 

dimensions of his decision to slight his teaching obligations, because the need to, and 

how to, ethically balance the demands of teaching and research is not addressed by the 

standards of the code. If, though. Keen refers to the Code's ethical principles, she should 

conclude that an appropriate balance between research and teaching must be restored. 

This result is reached using Principles A, B, and E of the Code. Prince A reminds 

researchers of their duty to "strive to maintain high standards of competence in their 

work " Principle B reminds them that they must "seek to promote integrity in the 

science, {and] teaching,... and are... fair, and respectful of others...." Principle E 

reminds them: 

[P]sychologists seek to contribute to the welfare of those wdth whom they 
interact professionally. In their professional actions, psychologists weigh 
the welfare and rights of their... students, supervisees, human research 
participants, and other affected persons... . W^en conflicts occur among 
psychologists' obligations..., they attempt to resolve these conflicts and to 
perform their roles in a responsible fashion that avoids or minimizes harm. 
Psychologists are sensitive to real and ascribed differences in power 
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between themselves and others, and they do not exploit or mislead other 
people during or after professional relationships. 

The 3 principles support the view that if Keen neglects teaching in favor of research, she 

is letting her teaching competence deteriorate, is failing to promote the integrity of 

science and teaching, while not respecting her students, and is not engaging in the 

appropriate balancing of her obligation. Though Keen is not violating the Code 

Standards, she is falling far short of its aspirational principles, if she continues to slight 

her students. 

Application of Moral Principles: Step Three 

Using the Code in a metric includes psychologists' moral accountability for their 

decisions. If a psychologist believes that the Code has given a morally wrong answer, the 

researcher has a moral obligation not to implement it. However, in rejecting the guidance 

provided by the Code, particularly if it is imequivocal, a psychologist should seriously 

reexamine his own moral views. Ethics codes allow conscientious refusal of guidance, 

but the researcher should bear in mind that codes arose from a consensus of reasonable 

people. It may be that a psychologist has a lofty moral standard that shames the 

conventional moral Mdsdom captured by ethics codes, but it is also possible that some 

feature of the researcher's personal moral code has made him morally worse than other 

people. However, in most instances a person's morals are likely to be stricter than the 

Code. The Code may permit actions that a psychologist's personal morality forbids. For 

example, the Code is conspicuously silent on the issue of giving honest and complete 

information to patients. Though some psychodynamic practitioners will undoubtedly 

view candor as ill advised, many behavioral therapists may well believe that though it is 
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Code permissible to be less than forthright while treating a patient, their own sense of 

duty is stricter. In any case, changes in the Code over the years, for example with respect 

to homosexuality, indicate how moral thinking led to changes in what is Code 

permissible. 

Application of Legal Standards: Step Four 

The law normally specifies obligations that are both consistent with moral 

interpretation and ethical requirements. But the law has a more important relationship to 

ethics, which is highlighted directly in Code Section 6.08, Compliance With Law and 

Standards: 

Psychologists plan and conduct research in a manner consistent with 
federal and state law and regulations.... 

A direct implication of this section is that noncompliance with the law is a violation of 

the Ethics Code. This obligation places a substantial burden on psychologists because the 

law is not easy to find. It exists in federal and state constitutions; statutes; case law; and 

administrative rules, regulations and decisions; it also can be found in county and 

municipal codes. For example, maintaining the confidentiality of research information 

can be addressed by all of the above federal and state sources of law in any given 

circumstance. Constitutional law addresses the privacy of information; statutory and case 

law addresses confidentiality, privileged communications, search and seizure, and 

subpoena laws; administrative agency rules, regulations and decisions may be relevant if 

the data is collected through a state or federally fiinded program (e.g., treatment research 

with drug abusers). Thus, it may take a complex search and interpretation of the laws to 
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find out 'what the law is' that controls the presenting dilemma (see e.g., Borouch & 

Cecil, 1983). 

The Code Section 6.09, Institutional Approval, is also relevant in this regard; 

Psychologists obtain from host institutions or organizations appropriate 
approval prior to conducting research, and they provide accurate 
information about their research proposals. They conduct the research in 
accordance with the approved research protocol. 

Since almost all research institutions comply with federal Institutional Review Board 

regulations, Section 6.09 is indirectly requiring a knowledge of, and compliance with, 

federal statutory and administrative law. A federal statute (Public Law 99-158, 

November 20,1985) authorized the US Department of Health and Human Services to 

promulgate the federal regulations that specify rules and procedures for protecting hiraian 

research subjects in federally funded institutions and programs. These rules are given in 

Title 45 (Code of Federal Regulations, Part 46, Revised June 18,1991). Although other 

federal laws apply, the point should be clear. The Code requires compliance with the law 

in order to be ethical, and the law specifies in many cases what is the minimally 

acceptable behavior to be both within the bounds of the law and ethics. 

For psychologists to try to learn the law may be a fhistrating experience. 

However, there are approaches to acquiring the relevant legal information that are 

simpler than trying to become a lawyer. The publications of learned societies often 

consider relevant laws, as do texts such as Planning Ethicallv Responsible Research 

(Sieber, 1992). In academic settings, psychologists can seek the advice of their research 

office, Institutional Review Board, and the University Attorney Office to assure that their 

research proposals are consistent with legal requirements. But ultimately, it is the 
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researcher's ethical responsibility to know and comply with relevant legal mandates that 

affect the conduct of their work. 

Application of Professional Standards: Step Five 

The cumulative, iterative, nature of psychology is such that, although knowledge 

is constantly expanding, there are stages at which psychologists are able to come together 

and define an agreed upon body of standards to guide future work in a particular area. 

Standards for test construction and evaluation provides one such example (Committee to 

Develop Standards, 1985). Code Section 6.08, Compliance With Law and Standards, 

requires psychologists to act in accordance with these standards: 

Psychologists plan and conduct research in a manner consistent vwth ... 
professional standards governing the conduct of research, and particularly 
those standards governing research with human participants.... 

For the Code not to require this would indeed be strange. Code Section 1.05, 

Maintaining Expertise, requires researchers to stay abreast of current scientific 

information: 

Psychologists who engage in... research... maintain a reasonable level of 
awareness of current scientific ... information in their fields of activity, 
and undertake ongoing efforts to maintain competence in the skills they 
use. 

And Code Section 1.06, Basis for Scientific and Professional Judgments, further 

instructs that: 

Psychologists rely on scientifically... derived knowledge when making 
scientific ... judgments or when engaging in scholarly ... endeavors. 

Unlike with law, it is presumed that psychologists stay abreast of these professional 

standards. 
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Seeking Consultation for Resolving Ethical Conflicts: Step Six 

A formal decision scheme for resolving ethical quandaries has the advantage of 

forcing psychologists to make their ethical thinking known to themselves and 

reconstructible for others. Sometimes, however, conflicts may present so many 

complications that psychologists may fear overlooking important elements of them. In 

some circumstances, psychologists may fear that they had too many inducements to 

engage in self-serving rationalizations to trust the outcome of the formal decision 

scheme. In other circumstances, psychologists may fear that their reasoning on a 

problem may be so complicated that, like mathematicians relying on a proof-checkers, 

they do not trust themselves to check their own thinking. And, in many difficult 

instances, wise psychologists may simply wash to benefit from the advice of third parties. 

Indeed, there are many cases and reasons why psychologists should seek the advice of 

third parties (Committee for the Protection of Human Participants in Research, Part 11, 

1982; American Psychological Association, 1992, Section 8.02). 

Psychologists seeking an ethical consult must, of course, pay attention to the 

requirements of confidentiality, but once that is done, discussing the ethical problem with 

colleagues and other advisors can provide fresh perspectives on the problems at hand. It 

is even possible to make use of formal settings, such as the meeting of an Institutional 

Review Board reviewing the research protocol. In the formal setting, the researcher 

might indicate what the concerns are in order to receive feed-back and instruction from a 

group that has had the beneficial experience of having reviewed many proposals. 
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Moral Review: Step Seven 

Despite the desirability of ethical consultation, psychologists must remember that 

advisors are fallible. Their recommendation is but one altemative response that should 

be run through the previous steps formal decision-making metric to determine whether it 

can survive ethical scrutiny. Further, as already mentioned. Psychologists can never 

evade their ethical responsibilities by letting somebody else decide for them what they 

should do. The ultimate responsibility for their conduct is their own. At the end, 

especially for morally risky decisions, the psychologists must consider whether the 

endorsed course of action is consistent with their sense of right and wrong. 

Implementation and Review: Step Eight 

Once a decision has been reached, it is necessary to implement it. One of the 

sadder aspects of life is the law of unintended consequences. Often what we would hope 

to achieve when implementing a solution does not occur. For example, Richard 

Rodriquez (1983) details what he believes are the horrible consequences to Spanish 

children of schemes of bilingual education. Without deciding whether he is in fact right, 

suppose for the moment he is. 

Undoubtedly, any psychologist involved in the formulation of a bilingual 

education scheme had a good purpose in mind, the improvement of educational 

performance by children whose native tongue is Spanish, rather than English. However, 

if a decision proves, in light of future data, to have had quite unintended bad 

consequences, it is necessary to revisit the decision. A decision that cannot be justified 

on the basis of the current data cannot be said to be justified simply because, at the time it 



124 

was implemented, the data either favored or at least did not oppose it. When a 

psychologist implements a moral defensible decision, it must be remembered that what is 

implemented is not a child to whom a lifetime's debt is owed. Unlike our children, we 

can kill off practices that further evidence shows to be wrong headed. So, once a 

decision is made it must be implemented, it must be evaluated, which is unsurprising, 

given that we are fallible. 

Inevitable Uncertainties in Moral and Ethical Decisiormiaking. 

As is already clear, the decisionmaking model just described, as well as all other 

such morality-based models to be described, does not guarantee a unique solution to 

every probLem. Quite conceivably two psychologists thinking about the same potential or 

actual moral or ethical problem could reach different solutions about what to do, and 

even incompatible solutions. There are at least five reasons for this (Sales & Shuman, 

1993; Hare, 1987). 

Factual Disagreements 

Even if two people rely on the same moral metric, they disagree sometimes about 

the facts. If two psychologists, for example, have different beliefs about how dangerous 

an experiment is, they might reach different conclusions about its permissibility, even 

when they agree about everything else. Returning to the Milgram's obedience research 

(1963; 1974), while Milgram concluded that research participation in his research would 

not harm subjects, another researcher may have concluded the exact opposite. Without 

empirical follow-up to determine consequences of participation to subjects, it may be 

impossible to determine which interpretation of likely consequences is accurate. Yet this 

fact would be critical for determining whether the Code Section 1.14, Avoiding Harm, 

which requires psychologists to take "reasonable steps" to prevent individuals to whom 
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they are professionally related from being harmed, and requires that they minimize harm, 

if it is unavoidable. 

Section 6.15 (b). Deception in Research, amplifies the point: 

Psychologists never deceive research participants about significant aspects 
that would affect their willingness to participate, such as physical risks, 
discomfort, or unpleasant emotional experiences. 

These are difficult factual questions that can lead to different judgments about what is 

and is not morally and ethically permissible. 

Disaareements Over Applicable Standards and Principles 

Even when two people agree on the facts, they may disagree about what are the 

applicable standards and principles. For example, psychologists studying how gifted 

children read may disagree about whether standard 6.06(b), Planning Research, is an 

important consideration in their work: 

Psychologists plan their research so as to minimize the possibility that 
results will be misleading. 

Obviously, if a psychologist's research is likely to be used for policy decisiormiaking, 

this standard would take on heightened importance. But it is not always clear in advance 

of the conduct of a study when research will have that kind of use and impact. 

Disagreements Over Weighting the Applicable Standards and Principles 

Disagreements can arise because psychologists attach different weights (priorities 

of importance) to ethical standards and principles, even when they agree on which Code 

provisions are appropriate for guiding their decisionmaking. These disagreements can 

focus on the application of one ethical standard or several. For example, in regard to the 
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former, psychologists who are planning to interview juveniles for a study of past and 

current juvenile sexual violence, are all likely to agree on the applicability of Section 6.11 

Informed Consent to Research: 

(a) Psychologists use language that is reasonably understandable to 
research participants in obtaining their appropriate informed consent.... 
Such informed consent is appropriately documented. 
(b) Using language that is reasonably understandable to participants, 
psychologists inform participants of the nature of the research; they inform 
participants that they are free to participate or to decline to participate or 
to withdraw from the research; they explain the foreseeable consequences 
of declining or withdrawing; they inform participants of significant factors 
that may be expected to influence their willingness to participate (such as 
risks, discomfort, adverse effects, or limitations on confidentiality,...); 
and they explain other aspects about which the prospective participants 
inquire.... 
(e) For persons who are legally incapable of giving informed consent, 
psychologists nevertheless (1) provide an appropriate explanation, (2) 
obtain the participant's assent, and (3) obtain appropriate permission from 
a legally authorized person, if such substitute consent is permitted by law. 

Yet, because psychologists can attach different weights to the importance of that 

provision, it might result in very different types of informed consent. The psychologist 

who places great weight on the moral basis for patient autonomy would be most likely to 

determine, amongst other things, both the legal status of the confidentiality of the 

information obtained during the interviews, and the likelihood that the prosecutors office 

would try to seize that information. Only by doing this preparatory work, could that 

researcher provide the type and depth of information that would fully respect patient 

autonomy interests. Stated another way, only by providing this information in advance 

can the prospective subjects know the likely risks of participation, prior to agreeing to 

participate. 
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Other psychologists, on the other hand, may weight the importance of informed 

consent far lower than the psychologist just described. Such a psychologist could 

conclude that a brief statement to prospective subjects about the possibility of disclosure, 

without specific details about the legal limits of confidentiality, would both satisfy their 

informed consent obligations, as well as increase the probability of participation. 

In some cases, a careful reading of the Code may provide an immediate and 

obvious solution to weighting concerns. For example. Section 5.01 Discussing the Limits 

of Confidentiality, states: 

(a) Psychologists discuss with persons and organizations with whom they 
establish a scientific or professional relationship (including, to the extent 
feasible, minors and their legal representatives) (1) the relevant limitations 
on confidentiality, including limitations where applicable in group, 
marital, and family therapy or in organizational consuhing, and (2) the 
foreseeable uses of the information generated through their services. 
(b) Unless it is not feasible or is contraindicated, the discussion of 
confidentiality occurs at the outset of the relationship and thereafter as 
new circumstances may warrant. 

Application of this section suggests that patient autonomy concerns must be fully 

addressed in the above research example. 

Yet the application of another Code standard could have the opposite effect and 

generate equal if not more ambiguity. For example, focusing this time on confidentiality, 

consider again the above research situation or any other similar study that is gathering 

information from persons who present risks to third parities (e.g., HIV carriers who are 

sexually active). What are the obligations of the psychologist in this regard? Section 

5.02 Maintaining Confidentiality, states: 
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Psychologists have a primary obligation and take reasonable precautions 
to respect the confidentiality rights of those with whom they work or 
consult 

while Section 5.03 (b). Minimizing Intrusions on Privacy, adds: 

Psychologists discuss confidential information ... or evaluative data 
concerning... research participants ... only for appropriate scientific or 
professional purposes and only with persons clearly concerned with such 
matters. 

Yet the confidentiality rights and obligations are not nearly so clear when other 

provisions of the Code are considered. Section 1.14, Avoiding Harm, advises that: 

Psychologists take reasonable steps to avoid harming their... research 
participants,..., and to minimize harm where it is foreseeable and 
unavoidable. 

While divulgence of information could harm the juveniles being interviewed for the 

survey, it could also minimize foreseeable harm to another. Principle E: Concern For 

Others' Welfare, does not add clarity to the conundrum: 

[P]sychologists weigh the welfare and rights of their... human research 
participants, and other affected persons,.... When conflicts occur among 
psychologists' obligations or concerns, they attempt to resolve these 
conflicts and to perform their roles in a responsible fashion that avoids or 
minimizes harm. 

But minimize harm to whom? 

In harm minimization scenarios, a psychologist's legally mandated reporting 

responsibilities may add clarity and resolve the weighting problem. For instance, in most 

states the child abuse reporting law would mandate a report to child protective services if 

a juvenile sex offender was currently engaged in sexual acts with another minor. The 

Code would also make that obligation an ethical requirement. Yet, not all states have 
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laws that address the relevant research situation, making solutions to weighting problems 

not always obvious or simple. 

Ambiguous Language in Applicable Standard or Principle 

Psychologists may also be confused about how the Code should be applied 

because of ambiguity in the language of certain provisions. For example, 6.14(b), 

Offering Inducements to Research Participants, states; 

Psychologists do not offer excessive or inappropriate financial or other 
inducements to obtain research participants, particularly when it might 
tend to coerce participation. 

Yet, what constitutes excessive or inappropriate, and when might the inducement pass 

over the imaginaiy threshold to become coercive? Would $10 be coercive to an inner 

city poor youth? It might take additional empirical research to answer such a question 

and provide clarity to what can otherwise be ambiguity in a standard. And the value of 

empirical research assumes that formidable conceptual problems are surmountable. It is 

notoriously difficult to distinguish coercive offers from noncoercive offers. In the end, 

the distinction may be more a matter of decision, rather than conceptual discovery. 

Or consider a different problem of a psychologist who seeks to study members of 

a particular American-Indian tribe. Should he first seek guidance and permission from 

the Tribal leaders? Section 6.07(a), Responsibility, states; 

Psychologists conduct research ... with due concern for the dignity and 
welfare of the participants. 

Would the omission of seeking the approval of the Tribal Leaders violate the dignity or 

welfare of native subjects? Consultation with the Ethical Principles provides similar 

interpretative problems with this hypothetical. Principle A, Competence, stresses the 
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importance of psychologists making "appropriate use of... technical, and administrative 

resources." Yet, are the Tribal Leaders a technical or administrative resource? Principle 

B, Integrity, instructs that"... psychologists are honest, fair, and respectful of others " 

Is it disrespectful to avoid or ignore the Tribal Leaders? Principle C: Professional and 

Scientific Responsibility, notes that "Psychologists ... adapt their methods to the needs of 

different populations...." And Principle D: Respect for People's Rights and Dignity, 

instructs that"... Psychologists are aware of cultural, individual, and role differences, 

including those due to ... race, ethnicity, national origin,...If the Indian Tribe regarded 

it essential that all outsiders receive the approval of the Tribal Leaders before engaging 

with members of the group, are Principles C and D violated if the researcher was not 

aware of this fact and did not seek Tribal Leader approval? Or, what if the Tribe's 

practices are oppressive to subgroups of the tribe, such as women? Even if the correct 

reading of the Code led to the conclusion that permission was ethically required, some 

psychologists might well, and perhaps defensibly, view that as an immoral imposition to 

forbid willing native subjects from participating. Because standards and principles, like 

law, are meant to apply to a broad array of situations, it is inevitable that questions about 

interpretation will occur in moral and ethical analysis. 

Uncertaintv Due to the Choice and Application of a Metric 

Disagreements among psychologists about what is the moral and ethical course of 

action to take in a specific situation could emerge because they disagree about how to 

reason about ethics. If one psychologist believes in following his heart, while another 

uses a formal decision-making model, disagreements can emerge. Just as likely to occur 
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is two psychologists employing different formal decision-making models. For example, 

the psychologist who starts the analysis by reference to moral principles might reach a 

very different resuh to an ethical dilemma than a psychologist who starts with reference 

to the Code standards. The Code might forbid an act, such as bartering, that a moral 

analysis might view as permissible. Or psychologists may reach different conclusions in 

very similar factual circimistances because they have failed to apply their adopted formal 

decision-making model consistently when identifying and resolving ethical dilemmas. 

These five sources of ethical disagreement account for many of the disagreements 

in ethics. That these are genuine sources of disagreement, however, does not mean that 

any disagreements resulting because of them are irresolvable. For example, people have 

changed their mind, on occasion, in response to challenges to an ethical or moral position 

that they have taken. Five common sources have been identified. First, disagreement 

can arise over the facts. Second, disagreement can arise over the applicable standards 

and principles. Third, disagreement can arise over how to weight applicable standards 

and principles. Fourth, disagreement can arise because it is unclear what the applicable 

standards and principles are saying. Fifth, there can be disagreement about what moral 

metric or model to use. Neither the methods described in this chapter, nor any other that 

is contained in the literature, will eliminate these experiences. Yet, the application of a 

formal decision schemes will eliminate, or at least reduce, uncertainty in many situations. 

Moral Decisional Metrics 

Even if a psychologist uses the just described metric of the code supplemented by 

moral principles or preferred moral theory to reach moral and ethical decisions, that 
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decisional metric cannot do all the work as described. First, how to use moral theories as 

or in metrics, step three, was not explained. Second, the absence of a topic from the 

Code covering might lull psychologist into thinking that no careful moral analysis was in 

order or that a clear Code standard settled the issue without the need of careful moral 

analysis. However, this is far from obvious. The Code, to take one example, is unclear 

on what a psychologist's duties of veracity are in respect to an incompetent patient. 

There are no specified ethical duties, and it would require moral analysis to discover what 

moral duties, if any, exist in this regard. Further, although the Code tends to be 

uncontroversial in its standards, it is unclear, without moral analysis, that the Code's 

provisions are not contrary to what moral theory allows or requires. For example, the 

Code Standard prohibition~4.05 & 4.07~of voluntary sexual contacts between 

consenting adults does seem to give limit consensual adult behavior in a way that exceeds 

what is ordinary, and goes beyond the law in many states. In fact, eight states have no 

statutes governing the abuse of a position of trust and authority at all. Other states, for 

example Delaware, Hawaii, Idaho, restrict statutory abuse of a position of trust and 

authority to statutory to correctional employees. By contrast, Oregon's sole statutory 

requirement on those in positions of trust and authority is that neither a persons' child nor 

stepchild are to be induced into acts of prostitution (Posner & Silbaugh, 1996). The 

legislative picture suggests that the legislators in these states may have been watching 

different movies. However, it must be bom in mind that the absence of a statute does not 

mean that patient-therapist sex has no risk of violating common law. 
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So, if psychologists are to engage in moral analysis, even if they are inclined to 

rely on the decisional metric described above that is rooted in the APA Code, they must, 

it seems, learn more about moral theory and analysis. Despite Holmes's dictum that one 

leams to be a professional by being one, moral analysis derived from moral theory does 

require training to do well. Psychologists, no more than anybody else, have no innate 

knowledge of moral theories. 

Though numerous taxonomies of moral theories are imaginable, an initial division 

of theories can be made along two lines. On one line are theories, such as utilitarianism, 

that allege only an act's consequences (ultimately) determines its rightness or wrongness. 

According to utilitarians, psychologists should keep their promises not because a promise 

has been made, but because the consequences of breaking promises are bad. 

Nonconsequentialist moral theories, such as Kant's, allege that something other than or in 

addition to an act's consequences can make it right or wrong. So, in Kantian ethics, it is 

often alleged that lying is wrong, not simply because the consequences of lying are bad, 

but because lying to people fails to respect them as beings valuable in their own right. 

Instead, when we lie to another person, we attempt to reduce them to things that we use 

to attain our own ends. Kantian ethical theories are also typically focused on the 

formulation of moral principles that are binding on all rational beings. 

The notion that moral principles are unconditionally binding is a salient 

characteristic of Kantian ethical systems. The idea is that a moral principle is not a mere 

recommendation or a command to obey a particular convention, such as a rule of 

etiquette. So, a person in the United States who places the forks on the right side of a 
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guest's place has violated a rule of etiquette. He can defend himself by saying that he 

either did not know the rule (i.e., made an etiquette mistake) or, whether he knows the 

rule or not, does not care. There is nothing irrational about his not caring, and it seems 

that after the breach of etiquette is pointed out to him, there is nothing more to say. The 

matter would be different if it was a moral principle. Kantians believe that violations of 

moral principles are not excusably rational in the way that violations of a rule of etiquette 

by an etiquette indifferent person are (Foot, 1978). The violation of moral principles is 

taken as proof of a rational agent's acting irrationally. Fortunately, this technical issue 

need not be settled for a psychologist to imderstand Kantian theories. Instead, it gives an 

indication of the theory's flavor. 

In addition to Kantian theories, nonconsequentialist theories also include theories 

of virtue. Virtue theories put more stress on what kind of character human beings should 

have than on what acts they should perform. The theories typically stress the 

noncognitive side of ethics. How, in short, does a virtuous person behave. One clue is to 

focus on descriptions of acts. Rather than say that an act is good or bad, it might be 

described as brave or cowardly, generous or stingy, thoughtful or callous. In each case, 

there are grounds for judging acts in these terms, and for suspecting that agents who are 

knovwi for their virtue may be safely presumed to have performed acts that may be 

characterized in terms of the former, rather than latter, descriptions. Alasdair 

Maclntyre's seminal After Virtue (1981; 1984; 1988) did much to resuscitate virtue 

ethics as a serious approach to moral philosophy. Aristotle's Nichomachean Ethics is the 



135 

greatest classical source of virtue ethics, with works such as Pincoffs (1986) being useful 

supplements to Maclntyre. 

Finally, there are some forms of moral "theorizing" that do not fit easily into this 

classification. Styles of moral theorizing that are casuistic, as is the law, are difficult to 

classify confidently. Casuistic theorizing tends to resolve particular cases without relying 

on particular form of general moral theory. This author has considerable sympathy with 

this approach, which he will illustrate in due course. 

To summarize, moral theories divide into consequentialist and 

nonconsequentialist. Utilitarianism is a prime example of a consequentialist moral 

theory. Kantianism and Virtue ethics are examples of nonconsequentialist moral 

theories. Further, intuitive or casuistic moral reasoning is difficult to classify, since it 

seeks to avoid reliance on a particular form of moral theory, be it consequentialist or 

nonconsequentialist. Each will now be used to develop moral metrics. 

Virtue Theory 

No moral theory would wish to deny that the traits of a person are morally 

important. What is distinctive in virtue theory is its press to tie sound moral decisions to 

sound character. Unlike Kantians and Consequentialist, who place great stress on the 

role of reason in deciding what to do, virtue theorist are impressed by what might be 

conceived of as virtuoso moral performance. Just as the virtuoso violinist does not think 

notes before playing, persons of virtue have habits of heart and mind that lead them to do 

what is right without elaborate thinking. Virtue theorists have built moral motivation 

and performance into their accounts of virtuous action. A person cannot claim virtue 
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unless virtuous actions are typical of them. Again the same is true of a violinist's 

virtuosity. A woman is not a virtuoso violinist simply because on a few occasions, she 

has played a bit of Bach flawlessly. 

An emphasis on virtue lends itself to categorizing persons as follows: Excellent, 

strong-willed, weak-willed and bad. J. O. Urmson (lecture) points out that it is possible 

to conceptualize the performance of the excellent, the strong-willed, the weak-willed in 

the bad in terms whether they choose, like, and do what a virtuous person is supposed to 

choose. A table makes this clear. 

TABLE 1: Aristotle on Virtuous Choice 

Choose Like Do 
Excellent Person yes yes yes 
Strong-willed yes no yes 
weak-willed yes no no 
bad no no no 

In short, a good person chooses the virtuous action, likes doing it, and does it. The bad 

persons, by contrast, do not choose the virtuous action, don't like doing what is virtuous, 

and do not do what is virtuous. In between the excellent and the bad are strong-willed 

and weak-willed persons. Clinically, they are familiar. Clinicians have encountered 

alcoholic individuals who are in either strong-willed. They will not to drink, dislike their 

abstinence, but succeed in being abstinent. By contrast, many alcoholics and smokers 

know that they should quit, do not like abstinence, and do not succeed in being abstinent. 

If it is asked how one becomes virtuous, virtue theorist typically respond, as did 

Aristotle, that one is trained to be virtuous, and the training aims at producing a person 

who resembles other people who are acknowledged to be virtuous. If asked for more 
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specifics on how the virtues are identified, virtue theorists point out that the virtues make 

persons better to themselves and to others. For example, consider a man who has no 

courage. He is likely to be a man in ill health, since both medicine and dentistry are 

likely to be too terrifying for him to use. What can he do, on the unlikely hypothesis that 

he survives to adulthood, except hide in his room? Reflection on such presumptive 

virtues as bravery, honesty, reasonableness, kindness, loyalty, moderation, tact, self 

masteiy, to name a few, makes it plain that these are traits that people do value in others 

and in themselves. To adopt a Chomskian criterion, somebody who denied that these are 

virtues would, in ordinary circumstances, have some explaining to do. 

Unfortunately, as important as virtues are, virtue theory is ill suited to serve as a 

moral metric for psychologists. Of course psychologists need virtue. Everybody needs 

virtue. But the practical strength of virtue theory-its de-emphasis on the role of 

reasoning in moral choice—is its weakness as a deliberative guide. For it is crucial to 

deciding moral and ethical matters for professionals that they be able to explain why they 

did what they did. A virtuous character may lead to the "right" answer to a moral 

problem, but it is imacceptable, when asked to justify a choice, to cite one's virtuous 

character as being sufficient justification. So, if, for example, a psychologist decides not 

to notify somebody of his client's dangerousness, and the client than hurts that person, it 

will not do as a justification for that decision to say that it is the decision any virtuous 

psychologist would have made. That is too self-serving. Instead, one would expect a 

discussion of moral, legal, and ethical duties owed to the client and his victim. One 

would also expect that discussion to include a review of the clinical and available 
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actuarial data that led the psychologist to conclude that the moral, legal, or ethical 

threshold for initiating action, be it a warning to the potential victim or movement to 

civilly commit, had not been crossed. Discussions that move to determining whether a 

decision to leave the client at large involved a callous indifference to the well being of the 

victim (perhaps a culpable lack of compassion and other virtues) would inevitably 

become intellectual. But at that point, the discussion also moves beyond having a 

particular kind of character. It moves to the production of reasons or justifications for 

action. At that point, one does need a moral metric. Relying solely on the character of 

the person who made the decision is not enough. Discussion by then has also moved 

beyond what one can learn about morals or ethics of being a psychologist by being one, 

at least of being one consists in developing certain dispositions. 

Consequentialism 

Consequentialist moral reasoning is distinctive for its reliance on what will 

happen, rather than what has happened, to determine what a person should do. The past 

is interesting and present is interesting only in so far as they cast a shadow on the future. 

A psychologist is not justified in keeping a confidence because he has promised to do so, 

but because his failure to do so has bad future consequences, such as undermining the 

trust future clients will have in the promises of confidentiality from their psychologists. 

The ultimate aim in consequentialist moral thinking is always to act so as to make the 

consequences as good as possible (Parfit, 1984). 

The ultimate goal of making the consequences as good as possible does not mean 

that it must be consciously pursued as the goal. If striving to achieve some other end 
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produces better consequences than taking deliberate aim at producing the best 

consequences possible, than the principle itself enjoins pursing that other end, however 

anti-consequentialist it may look. Many people believe that something like this is a 

familiar quandary to human beings. Even if a woman believes that human beings should 

make it their chief end to be happy, she may also believe that consciously striving to be 

happy is the royal road to misery. 

Nevertheless, the complications of just what form consequentialism should take 

are generally needless in the present context. Two general consequentialist approaches 

are discernible. First, act consequentialists strive, subject to the limitations of human 

beings, to apply the principles directly to choice problems. Second, rule 

consequentialists strive to conform their behavior to a set of rules whose currency would 

produce the best possible consequences (Brandt, 1971,1979). However, rule 

consequentialism will prove less interesting in terms of its serviceability as a moral 

metric. 

Alternative moral metric. Applying moral theories in a moral metric will involve 

a departure from the Code-based moral metric described above. The metric for using 

moral theories like consequentialism, which is derived and expanded from Jameton 

(1984) and that was redescribed without discernible change or citation to Jameton by 

Chally and Loriz (1998), has the following steps: 

1. Identify Problem 
2. Gather Necessary Information 
3. Identify Possible Solutions 
4. Gather More Information, if needed 
5. Apply Moral Theory to Possible Solutions 
6. Select the Best Option 
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7. Assess for Code Compliance. "Yes" Go to 9. "No" Go to 8. 
8. If solution is noncompliant with Code 

(a) Is Code disobedience justified? Yes, Go to 9. 
(b) If unjustified, repeat steps 3-7. 

9. Implement Solution. 
10. Evaluate. "Satisfactory," stop. If unsatisfactory, return to 1. 

For the most part, these steps are self-explanatory. It is necessary to know identify 

problems. It is necessary to gather information to help solve problems. It is necessary to 

identify solutions, but it is also important to remember that some solutions may 

necessitate more information gathering. However, this metric is not an effective method 

in the logician's sense of identifying correct and only correct moral solutions. There are 

many ways to go wrong. The information gathered may be wrong or insufficiently 

detailed. The list of solutions may be incomplete. At each stage, possible problems 

arise. What the metric does is provide a working-psychologists guide to moral 

assessment. It is also true that this method is amenable to assessment in terms of the 

normative scientific principles discussed in Chapter 3. It can be assessed for it propensity 

to be conservative, modest, simple, general, and refutable. For example, consequentialist 

application of it, i.e., applications that relied on consequentialism at step 5, tended to 

produce solutions that were jarringly nonconservative, in their requiring substantial 

departures from pretheoretic moral beliefs about what is right or wrong. 

Metric's implications for disobedience to Code and Law. Something should also 

immediately be said about the role of the Code in this metric, which is secondary. In 

morally assessing difficult cases, much benefit can be had from looking at them with a 

fresh eye. The Code, after all, is alleged to have intimate connections with morality, 

being her child rather than her mother. The Code is, in some sense, supposed to be 
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derivable from, or at least in conformance with, morality. One reason for periodic, even 

if occasionally dubious, revisions of the Code is the perception of its having failed to 

match moral demands closely enough; presumably that is the rationale for such 

contentious revisions as the Code injunction not to discriminate against homosexuals. 

When, then, the morality and ethics conflict, there is a weakly defeasible presumption 

that it is ethics, as embodied in the Code, that should yield. However, that presumption is 

defeasible because there is value in having public standards that people can depend upon. 

Even when a Code standard is revealed by a psychologist's moral analysis to be 

mistaken, it is not implausible that he normally has a duty to obey a bad standard while 

working to change it. Perhaps a Code standard may itself be so morally atrocious or in 

particular instances lead to results so morally atrocious that noncompliance is either 

defensible or required. Psychologists should reapply the metric to determine if 

disobedience to the Code is indeed either required or defensible. When a psychologist's 

moral analysis results in a conclusion that conflicts with the Code, he may also conclude 

that disobedience to the code is justified. If he concludes in favor of disobedience, he 

should at a minimum recognize that he is dissenting from ethical standards on which 

other psychologists, who have thought long and hard on these issues, have thought their 

own moral beliefs and principles converged on. It is that convergence that produced the 

consensus that is the Code. Perhaps those psychologists were wrong to converge, but the 

dissenting psychologist's should consider whether his own moral beliefs and analysis 

could survive the same level of public scrutiny. Certainly, the dissenting psychologist 

should go on public record, barring extraordinary circumstances. He ought to recognize 
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that acting on a moral analysis that is inconsistent with the Code carries real social costs. 

The Code, however, neither can nor should force anybody to ignore his conscience. The 

Code can only ask psychologists to subject proposed disobedience to the Code to 

maximal moral scrutiny and, in conjunction with the law, remind dissenters of the 

potential costs, to themselves and to others, of violating Code standards. The same 

caution should apply when a psychologist proposes to disobey the law. Psychologist 

when contemplating ignoring Code standards or the law would do well to emulate Martin 

Luther King's caution in regard to civil disobedience. 

Martin Luther King's (1963) "Letter from the Birmingham City Jail," identifies 

many marks that help in determining when disobedience to law is justified (viz., the evil 

opposed is numerous, is deep, is resistant to change without disobedience, disobedience 

is motivated by pure intentions, etc.). It would be reasonable to suppose that moral 

analyses by psychologists that urge disobedience to Code standards or law would 

converge on many of same conditions identified by King. A psychologist proposing to 

violate the law in the name of morality should do so v^ath fear and trembling. The 

dissenter may be a Martin Luther King; but he might also be a Martin Bormarm. 

Conseauentialism's use in this metric. Consequentialism, as already pointed out, 

has two forms: Act Consequentialism and Rule Consequentialism. Only one of these 

forms. Act Consequentialism, has practical value in relation to the fifth step of the metric. 

After a psychologist has identified his problem, gathered information, identified a 

reasonable number of alternatives (i.e., definitely more than two), gathered any additional 

needed information, he is supposed to apply consequentialist, if using it as his guiding 
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moral theory, to assessing the alternatives. The best forms of Rule Consequentialism are 

unlikely to be of much use at this step, unless they resemble Kantianism, with, as will be 

learned, its characteristic stress on moral rules. Since Rule Consequentialist are notorious 

for either offering utterly familiar rules that forbid stealing, lying, killing, and the like as 

the justified ones, in practice it will be difficult to distinguish Rule Consequentialist from 

Kantians and other moral philosophies that stress rule adherence. In practice. Act 

Consequentialists, at least in their Utilitarian form, follow ordinaiy moral rules when 

deciding what to do in simple cases. As Mill (1863/1971) and Hare (1987) allow, moral 

rules serve as convenient guides for daily life; however, and this is a point much stressed 

by Hare, when the rules seem to conflict or seem inapt, then it is necessary to move from 

intuitive to thinking to critical moral thinking. When doing this, a psychologist has to try 

to pick out the act, among those available to him, that make the consequences as good as 

possible. Nevertheless, for most difficult decisions, analysis in terms of such familiar 

principles as autonomy, beneficence, nonmaleficence, and justice is likely to reveal how 

to proceed, since compliance vvath these principles will normally produce the best 

consequences. 

There are many ways of conceiving what counts as a good consequences. 

Intuitively, nobody would seriously deny that it is worse to have a root canal wathout 

anaesthesia than to take a splinter. Likewise, ceteris paribus, it is worse that a 

psychologist let somebody be raped or killed than to violate a confidence. The claim that 

it is not worse is most plausible when it is credibly claimed that violating the confidence 

would, in the long run, lead to more rapes and killings keeping the confidence would. 



For most psychologists, the choice of an option in consequentialism may be schematized 

as follows: 

TABLE 2: Consequentialist Pay-off Matrix 

Options 1 
Circumstances 

2 3 4 
A a b c d 
B e f g h 
C i j k I 

The above example as illustrative, suppose the a=100, b=200, c=300, and d=-500, and 

that the probability of the circumstances are as follows: CI=.5, C2=.2, C3=. 1, C4=.2. If 

so, the Expected Utility (EU) of option A is 50+40+30-100, for an EU of 20. After 

computing the EU of each option, one simply selects the one with the highest EU. In the 

case of a tie, the choice is indifferent. 

Numerous complications make this very difficult to do in practice. Few 

psychologist will know what the probability of varying circumstances are, though they 

may have more or less accurate hunches about them that never translated into numbers. 

Second, calculating payoffs for the matrix is also difficult. For example, a psychologist 

may know that it is most likely that referring a patient to an expert will be better for the 

patient than treating him himself, without having a clear idea of how much better for the 

patient the referral will leave him. Real life thinking will often seek to determine a rank 

ordering of options. There will be no attempt to be precise about how much better one 

option is than another. Instead, the psychologist seeks to pick out the option that, all 

things considered, seems the best. 
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A typical utilitarian way of achieving this ranking is to try, to the best of one's 

ability, to imagine how different affected parties would do imder differing options and 

differing circumstances. Given limitations in what we know about one another, this 

assessment is not easy. However, the general form of it is familiar. Ordinarily, it is 

wrong to keep other patients waiting. If, however, one is with a patient in crisis, a 

decision must be made about how long to stay with the patient or perhaps even whether 

to commit the patient for involuntary hospitalization. To decide this case, the 

psychologist considers his own preferences in the matter. His preferences have 

undoubtedly been shaped by his knowledge, among other things of his patient's disorder. 

The psychologist also asks what the preferences of the patient and other concerned 

parties are, as well as how these preferences are thwarted or satisfied by the pursuance of 

different options and the occurrence of differing circumstances. So, if the psychologist 

knew that the patient would kill himself as soon as his hospitalization ended, it would not 

make sense to hospitalize. But that kind of knowledge is rarely to be had. Instead, the 

psychologist must consider how the patient might respond to options like outpatient 

treatment, a proposal that the patient commit himself voluntarily, the likelihood that the 

patient would sign and comply with a "no self-harm contract," and whatever other 

options may seem sensible to evaluate. When the evaluation concludes, after the 

psychologist determines how all affected parties would rate the options, he tries to select 

the option that, all things considered, does the best job of satisfying as many preference 

as possible. Of course the most intently felt preferences are, ceteris paribus, the most 

important preference to try to satisfy, though perhaps if enough weakly felt preference are 
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satisfied, some strongly felt preference can be left unsatisfied. There is no avoiding that 

mistakes can be made in ranking the options. There is, though, no requirement that 

mistakes never be made. Instead, this ranking of options is meant to force a systematic 

ranking of them, after attending to the interests of all affected parties. In most cases, 

dispassionate reflection on the row associated with each option will give a rough ranking 

of the options. 

Before turning to nonconsequentialist methods of ethics in the moral metric, it 

bears repeating that nothing in consequentialism disparages the cultivation of virtues or 

the use of moral principles. For most moral thinldng, consequentialists can hold that 

virtue and reliance on principles suffice. The consequentialist method of consciously 

ranking options is for special cases (viz., when deciding how to proceed in a difficult case 

or how to do better in the future when an evaluation of what was done reveals it to have 

been a bad choice). The moral metric is for hard cases, as is consequentialist analysis 

within that framework 

Nonconsequentialist Moral Theories 

Kantianism. Kantianism is representative of a class of moral theories that deny 

that only the consequences determine the rightness or wrongness of an action, holding 

that other features are relevant as well. For example, even though an action does not 

make the consequences as good as possible, sometimes it seems that it should be done 

anyway. The psychologist might have promised to do it, giving him a duty to do it, and 

the person to whom he promised a right to expect him to do it. So, even if it would 

produce better over all consequences for a psychologist to pursue an unanticipated 
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opportunity to do pro bono work rather than keep an appointment with a patient, 

Kantians hold that the promise takes precedence in such cases over maximizing the good. 

A characteristic feature of Kantianism is a division of duties in terms of their 

stringency and to whom they are owed. 

TABLE 3; Perfect and Imperfect Duties 

Self Others 
Perfect No Suicide Promise Keeping 
Imperfect Self Cultivation Charity 

The above table illustrates Kant's conception of perfect and imperfect duties. Not killing 

oneself, keeping one's promises, cultivating oneself, and charity are Kant's examples of a 

perfect duty to oneself, a perfect duty to others, an imperfect duty to oneself, and an 

imperfect duty to others (Kant, 1785/1964). 

To grasp the import of the distinction between perfect and imperfect duties, as 

well as the duty to self or other distinction, consider the case where a psychologist must 

skip his day's professional patient to see a patient in crisis. For convenience, let it be 

supposed that the psychologist had contracted to provide on-call emergency service. At 

first glance, it appears there is a conflict of duties. The duty to maintain self-cultivation, 

which has a professional analog in the Code as a duty to maintain competence, is in 

conflict, on an emergency situation, with a perfect duty to keep the promise of rendering 

emergency aid. In fact, the rendering of emergency aid is almost certainly a perfect duty, 

whether or not an antecedent promise exists. How, then, does one resolve the conflict? 

Strict Kantians have held that imperfect duties are always trumped by perfect duties. 

Psychologists may not cite their imperfect duty to maintain and enhance their competence 
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as an excuse for their failing to render promised aid. Nevertheless, imperfect duties 

impose an obligation to undertake some program to meet them. A psychologist who is 

never charitable or who never seeks to enhance his competence is guilty, on the Kantian 

view, of a culpable neglect of an imperfect duty. 

Though there is an attraction in the idea that there is a categorical difference 

between perfect and imperfect duties. Many psychologists will find themselves in 

difficulty with the idea. After all, if taken seriously, it entails that no amount of patient 

benefit can excuse a violation, say, of a duty of veracity, no matter how slight or 

inconsequential that violation is. In Chapter 2, it was observed that this has quite 

implausible consequences in regard to experimentation in the behavioral sciences. 

However, it cannot be denied that some psychologists will find the Kantian emphasis on 

the protection of all patient and subject rights, no matter the social consequences, deeply 

appealing. 

Part of that appeal resides in perceived implausibility in the consequentialist view 

that, in its act utilitarian form, implies, with almost equal implausibility, that any 

advantage in the sum of expect utilities, no matter how slim, justifies trampling an 

individuals or group's liberty or other commonly acknowledged rights. Fortunately, 

working psychologists will not typically encounter cases that make such trade-offs. 

Many of these trade-offs of, for example, social benefits versus individual rights occur at 

the level of policy analysis, not the level that the ordinary clinician or researchers 

decision-making is focused. The clinicians and researchers tend to encounter the 

implications of policy decisions regarding individual versus social benefits after they 
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have already been made. At most, ordinary psychologists will have to make political 

decisions about what changes they should seek to bring about, based on what they think 

of the policy decision already in place. 

Like consequentialism, Kantianism can also give place to the principles of 

autonomy, beneficence, nonmaleficence, and justice. Of course Kantians are more likely 

to stress the idea that a psychologist may not imder any circumstances impose a harm on 

a person in order to bring about a good, or violate his autonomy to achieve a desirable 

social end. 

With these initial distinctions in mind, step five in the decision metric is 

comprehensible in Kantian terms. After having identified the problem (step 1), gathered 

information (step 2), identified options (step 3), gathered any additional information 

necessary (step 4), a Kantian analysis of options proceeds in these terms. Each option is 

evaluated in terms of its leading the fiilfillment and violation of rights and duties. If it 

violates a perfect duty, the option, absent a showing that no other option also does so, the 

option is rejected. Likewise, if the option leads to the permanent nonfulfillment of an 

imperfect duty, it also is rejected. It does not matter, from the Kantian point of view, 

whose rights or duties are being violated or neglected. It is enough that rights or duties 

under an option are violated or neglected. Likewise, it is irrelevant, on this perspective, 

that an action has stupendously good consequences. Even if an action clearly has the best 

total consequences, Kantians hold that it is impermissible, if it violates rights. Hans 

Jonas (1969) is as vigorous a defender of this view as can be found. According to Jonas, 

society can afford even the death of particular individuals, if saving them requires 



150 

violating somebody else's rights. As Jonas sees it, what a society can never afford is any 

miscarriages of justice, any violation of the rights of any group, no matter how small. 

Jonas goes on to argue, in flagrantly anti-utilitarian spirit, that, in regard to experimenting 

on human subjects, risky experiments should never be done on the most vulnerable, such 

as the mentally retarded, but on society's best and brightest volunteers. Jonas illustrates 

the deontological perspective of Kantianism. The goal is not the production of good 

states of affairs, but in restricting available options to just those that respect the rights and 

duties of all parties. Of course this in compatible v^th selecting the option, among those 

that respect the rights of all parties, that maximizes utility. But the production of benefit 

is, on this view, a matter of secondary import. 

What, though, if no identifiable option is free of rights or duty violations? This 

could presumably happen for two different reasons. Either a conflict arises when no 

wrongdoing has occurred previously or a conflict arises because of previous wrongdoing. 

The second case is the easiest case to be sure exists. 

When a psychologist would violate or neglect somebody's rights or duties, no 

matter what option he selects because of previous wrongdoing, he is in what Donagan 

(1977) called perplexity secundum quid. If people had behaved as they should, 

presumably they would have an acceptable alternative available to them. So, consider a 

psychologist who carelessly or stupidly agrees to accept a woman with whom he has 

previously had intercourse while in high school 30 years ago. Taking her as a client is in 

clear violation of Standard 4.06 of the Code, which prohibits taking former sexual 

partners as clients. Since the psychologist has also promised to abide by the Code 
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standards as a condition of his membership in the APA, his duty to obey this provision of 

the Code is not merely an ethical duty but, for Kantians, a morally perfect duty as well. 

However, promising to take the former lover as a patient also creates a perfect duty to 

honor that promise. Both promises carmot be kept. So, the conflict arises, secundum 

quid, following another wrongful act, namely, the promise to take the former lover as a 

patient. How can this be resolved within the Kantian framework, if such a conflict is 

discovered at Step 5? 

The solution applies to any case where all options involve a violation or neglect of 

a right or duty. It does not matter how the dilemma arises. Even if unavoidable neglect of 

duties or rights can arise without previous wrongdoing, something Donagan (1977) 

denies, a Kantian strategy for assessing the options remains. Pick the option that best 

respects all persons. 

What does this mean in practice? To understand this the solution, it is necessary 

to get an intuitive idea of what Kantians mean by respect. Respect for Kantians involves 

never treating another rational being as a mere thing or a mere instrument for achieving 

one's ends. For Kantians the profoundly immoral are people who recognize no 

difference between things and people, persons perhaps merely having higher coefficients 

of difficulty when it comes time to manipulate them. 

The idea of what it means to disrespect others is easily illustrated. Suppose a 

client has come to a psychologist. After the initial session, the psychologist and the client 

agree on a fee. Whenever it is time to pay, the client temporizes, putting the psychologist 

off with promises of payment. Now when a client or anybody else secures or attempts to 
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secure one of his ends by lying promises, he is using the victim of his lies as a mere 

thing. The purpose of the lie is to make the other person more pliable, easier to use. To 

lie to other persons is to treat them as mere things, as objects to be manipulated. 

Notice that it is not the end achieved by the lie that matters. A psychologist might 

have been willing to take a poor client pro bono. If the client saw the psychologist as at 

free clinic, the client might have got the same service obtained by lying for free v^athout 

duplicity. According to Kantians, persons can use one another to attain their respective 

ends, provided they respect one another while using one another. To return to the 

psychologist and the lying client, if the client had promised to pay and had paid, there is 

nothing objectionable about his using the psychologist to help him. In fact, he respects 

the psychologist by treating him as an agent. With honest dealings, the psychologist can 

decide for himself whether he wants to assist the client. Lies are disrespectful because, 

among other things, they by-pass persons' ability to decide for themselves what they 

want to do. They fail to respect a person's agency. They use him as a mere means 

because, like all disrespectful actions, they treat him in a way that he could not in 

principle consent (O'Neill, 1993). 

For intuitive testing of whether an action respects persons, Kant (1785/1964) 

proposed universalizing in one of two ways. First, one should determine whether the 

intention (something Kant called a maxim and defined as a subjective principle of 

volition) can be universalized. So, if one's intention is to lie when in trouble, Kant 

denied that that is universalizable. The universalized intention becomes whenever 

somebody is in trouble, let him lie. This is a contradiction in conception. Whatever one 
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is doing in making a "promise" under that principle, it is not a promise. Of course not all 

intentions that can be universalized are moral principles, as Kant knew, but intentions 

that cannot be universalized are not, according to Kantians, genuine moral principles. So, 

a first test for having a respectful intention is whether it passes the contradiction in 

conception test. However, many negations of imperfect duties can pass the test. As some 

right-wing politicians sometimes imply, it would be possible to universalize, without 

logical incoherence, the intention never to help anybody. To meet this problem, Kant 

suggested that given the kind of beings that human agents are, they cannot will that they 

themselves, for example, never be aided when in dire need, though they might claim they 

could. In the moment of need, Kant claims that a human agent's will would be in 

rebellion with the universalizing of a selfish intention. A human agent would want aid at 

the moment of need. That is a fact about human agents. That some intentions cannot be 

willed without a contradiction of the will is a second test of respect. Moreover, it 

strongly suggests that if one is confronted by an immediate dire need, then one should, if 

possible, meet it. 

When, then, to retum to the earlier example of a psychologist who has wrongly 

promised to take a former lover as a patient, his assessment of options at step five must 

select the option least disrespectful of all parties considered. So, at a minimum, if he 

does see the patient, in violation of the Code, he disrespects the promise made to the APA 

to comply with the Code. It is also plausible that keeping the promise to the patient is 

also less disrespectful of her than breaking the promise. For in agreeing to be seen as a 

former lover's patient she is agreeing to a regime of treatment that is generally believed 
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to be suboptimal. If her intention is that when she wants treatment by a former lover, she 

wants it to be from a provider whose treatment is believed to be suboptimal. Following 

O'Neill (1980), it is incredible to believe that she could agree in principle to that. For 

aside from the inherent irrationality of a wish for suboptimal treatment (one might be 

willing to allow occasional irrationality), a principle that as a matter of policy one seeks 

suboptimal treatment is irrational, and is not a policy that a rational person would consent 

to. Further, this claim about rationality is not an empirical one. Though it is almost 

certainly true, it is a conceptual claim about what is built into what it means to live by 

rules of rationality in a society like ours or any other that has a concept of rationality 

(Winch, pp. 97-101,1958). Given this, the psychologist should comply with the Code by 

refusing to see the patient. But that is not all that there is to do. The psychologist does 

have an imperfect duty of beneficence. In so far as he cares about the well being of his 

patient, something he is obliged to do, he must also ask what he can do to aid her. The 

available options for this have not been identified. Among plausible options are assisting 

her to find affordable psychological help by giving her a proper referral. In any case, the 

foregoing illustrates how a psychologist can use the Kantian framework at step 5 of the 

moral metric to resolve a genuine moral dilemma. 

One other feature of Kantianism in relation to the decision metric bears 

remarking. In the ideal case, consequentialism requires that far more options be 

identified than Kantianism does. The utilitarian ideal would be to select the option of all 

possible options that maximizes expected utility. In ordinary circumstances, it is not 

possible to appraise all available options. Instead, the utilitarian assesses a limited 
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number. The Kantian procedure does not require canvassing all options. It does not even 

require canvassing all options initially considered. If one identifies an option that is 

respectful of all persons, that option passes the test. Of course one might want to survey 

others to determine whether some other option does so as well, while also doing more to 

advance other morally desirable ends like enhancing the well being of others, but it is not 

required. It is, in that regard, a less demanding assessment device than utilitarianism. 

Casuistry. Casuistry has a bad name. Perhaps the stereotype i s  o f  Jesuits 

disputing moral cases that seem to have no real world analog. In fact, casuistic methods 

are alive and well in the law. Lawyers have long been notorious for having a preference 

for deciding cases on the narrowest grounds possible. It is only after an accumulation of 

cases that courts are wont to enunciate legal rules and principles. Premature 

determination of rules is likely to make bad law because it is difficult to anticipate all the 

cases that a rule might have to settle. As a method of morals, casuistry seeks to argue for 

or against particular lines of action or for or against particular moral rules by reference to 

actual and hypothetical examples, but without relying on principles as general as those 

proposed by utilitarians or Kantians. Instead, casuists seek to propose cases and 

principles that they believe elicit particular judgments or command ready assent. 

Principles are revised under pressure of examples. Moral judgments are revealed as 

tenable or untenable under dialectical pressure. Underlying the casuist method is a 

conviction that ethics is a dialectical process, that consensus in moral, ethics, or law is 

achievable by a sustained conversation between parties on cases of interest. So, the 

arguments that led to a revision in attitudes regarding the permissibility of holding people 
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as slaves is an example of how a practice that many people once thought was permissible 

came, under the pressure of argument, to be seen as wrong. No denial is made that social 

circumstances also empower some forms of argument. It is perhaps easier to see that 

slavery is wrong if one lives in a modem industrial society than in a one of the Greek 

city-states. 

And the role of social circumstances is not to be underestimated. Midgley (1981) 

discusses the Samurai practice of tsujigiri. In classical Japanese, the word literally means 

"cross-roads cut," but its definition is "to try out one's new sword on a chance wayfarer." 

A properly constructed Samurai sword had to be able to cut a person from the shoulder to 

the opposite flank in one blow. Much status hinged on a sword's being able to make this 

cut. To test a new sword, a Samurai would test it on a wayfarer (this was before IRBs). 

Midgley argues that this practice is morally insupportable, and that it is irrelevant that it 

would be impossible, per the impossible, to convince a Samurai that it is wrong. But the 

point is not to convince him. It is to convince us. The method is to appeal to what one's 

interlocutors believe and to move from there. 

One of the more vivid examples of casuistic argument in action is Thomson's 

(1981) paper defending abortion rights. It is illustrative of casuistic method. Thomson 

begins by granting the anti-choice premise that the fetus is a being with a right to life that 

is every bit as strong as the right to life that any other person has. She then offers 

examples designed to illicit intuition incompatible with the view that the fetus's having a 

right to life makes it wrong to abort it. She offers the example of a violinist who will die 

if he does not remain cormected to somebody who was kidnapped and hooked up to the 
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violinist witliout his consent. The violinist was unconscious at the time the other person 

became connected to him, and had no role in having that person shanghaied to be 

connected to him. If the person connected to the violinist disconnects, the violinist will 

die. If he remains connected for nine months, the violinist will recover. May the 

violinist disconnect? 

According to Thomson, most people who think about the case believe that the 

person may disconnect from the violinist. It would be beneficent of the other person to 

remain connected, but Thomson claims that there is no duty to remain connected. 

Certainly, it would be odd to contend that if somebody disconnected from the violinist 

under the circumstances described by Thomson, fanciful as those circumstances are, he 

had murdered the violinist. One way of putting this is that the violinist's undisputed right 

to life does not include a right to everything necessary to sustain his life, and most 

especially does not include a right to use another person's body. But if this view is right, 

then, by parity of reasoning, a woman would have the right to terminate a rape 

pregnancy. Like the violinist, the baby is innocent and has a ri^t to life, but neither of 

those facts implied that the violinist's rights entail that anybody has a duty to serve as a 

life support for him. 

Without settling whether Thomson's argument shows what she believes it shows, 

her method illustrates casuistry. There is the use of a case to elicit intuitions. It is then 

claimed that the intuitions show that other views (opposition to abortion, the view that a 

right to life entails a right to what is needed to sustain it) require revision to accommodate 

the judgments made about the presented case. Though principles can be appealed to in 



158 

deciding the case, casuistry does not require it. The viohnist case did not say what it 

means to have a right to life. Instead, it held that whatever that right involves, it had 

better be able to accommodate our judgments about cases like the violinist case. 

The example also shows what is wrong with definitions of casuistry like Taylor's 

(1970) that hold that casuistry "can be defined as the determination of the moral quality 

of particular actions by the subsumption of them under true general rules or principles of 

morality" (p. 161). Taylor's definition fails to distinguish casuistry from either 

consequentialism or Kantianism. Taylor's definition also invokes a needless 

commitment to true, rather than apt or useful rules, forjudging cases. Even though his 

definition has advantages for some purposes (viz., it can be helpful to think of casuistic 

application of utilitarianism or Kantianism), the purposes of this section of the chapter are 

to set out an approach to moral thinking that is distinct from traditional, principle driven 

approaches. Again, the purpose of casuistry here is dialectical. Morality is not finished 

on this view. Like the common law, it is under constant construction, and is revisable in 

light of future experiences. 

Casuistic method dovetails nicely with virtue ethic. A good moral thinker has 

good instincts. When assessing options, the casuistic approach is to accept that normally 

there will be some inclination in favor of one option rather than another. Casuistic 

thinking is then applied to assessing that option. A favored option is examined in light of 

its consistency with past acts in similar circumstances. Careful attention is paid to what 

arguments can be offered against that option. Casuists consider whether the best 

arguments that can be offered against an option can be met. There is no way of 



159 

specifying in advance what those arguments will be, because, as in law, the facts of a 

case matter. Nevertheless, casuistry is suited for evaluating policies and specific Code 

provisions, in addition to evaluating options. A subsequent chapter will illustrate this use 

of casuistic thinking. 

In terms of its use in step five, the evaluation of options or in step 10, the 

evaluation of an implementation, it may seem that casuistry is even less determinate in its 

solutions than Kantianism. The appearance is likely to be deceptive. Though casuistical 

analysis can lead to revision of generally accepted moral principles, judgments, feelings, 

and practices, it begins wdth the moral landscape as it exists. As in law, casuistry relies 

on consensus. Most persons accept certain principles (viz., autonomy, beneficence, 

nonmaleficence, and justice). They tend to agree about certain judgments (viz., Oswald's 

killing Kennedy was wrong). They share certain feelings (viz., sodomizing dogs is 

revolting). And they agree about what to do in certain kinds of cases (viz., obtain 

informed consent when first seeing a patient, abstain from sexual relations). These 

agreements on principle, feeling, judgment, and behavior are materials that the casuist 

can rely on to make his case for reform. For example, casuistic arguments opposing 

discrimination against homosexuals do not appeal to alien moral principles. Instead, they 

seek to show that there is no good reason for refusing to apply those principles to 

homosexuals. If, say, a principle is alleged to be in need of amendment, it is likely to be 

in the direction of eliminating restrictive clauses that sanctioned intolerance of 

homosexuality. Like any moral or legal analysis, caustic analysis can yield surprising 

results. But the starting point is the appeal to preexistent consensus. If it seems odd that 
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an appeal to consensus principles and practices can yield surprises, the case of geometry 

can be recalled. Most of the axioms strike most adults as obvious enough, but from the 

initial axioms, definitions, and postulates, it is surprising that a' + b^ = c^ where a and b 

are the legs, and c the hypotenuse of a right triangle. So, casuistry begins from what is 

commonly accepted but need not end there. Further, as already noted, moral theory, like 

scientific theory, can favor revising generally acknowledged principles. A violation of 

conservatism may be tolerable, if there are sufficient gains in such as areas as simplicity, 

modesty, or generality. Also, a venerated moral principle may be revised if a class of 

cases reveals that it entails conclusions that are repugnant to our moral feelings. 

Summary 

The chapter described two moral metrics. One moral metric is highly dependent 

on the code, in that moral theories are brought to bear wdthin that metric, after options 

have been selected for conformance to the Code. It also had the disadvantage of not 

specifying how to use moral theories. Instead, it relied on generally accepted moral 

principles. The other moral metric is less Code dependent. Moral theories are given 

work to do at an earlier stage. The Code plays no direct role, until moral analysis has 

approved an option. If the option approved is revealed by moral analysis to be morally 

required, then issues of Code disobedience arise, but further analysis is encouraged to 

check for the possibility that a violation of the Code would be a moral mistake. 

The chapter has taken no explicit position on which of the moral theories 

examined was best for use within the decision metric, though limitations were noted in 

virtue ethics and certain advantages were noted in casuistry. However, no showing was 
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made that utilitarianism, Kantianism, or casuistry is known to be defective. To high 

degree, they are instruments of moral analysis that have withstood repeated challenges to 

their adequacy. After more than 200 years of utilitarian, Kantian, casuistical ethics are 

still living options in moral theory. For the working psychologist, as well as the 

psychologist-in-training, the existence of alternative forms of moral theory offers certain 

advantages. The simplified use of these theories discussed in this chapter show that it is 

possible to do multimethod analyses of moral options. Psychologists can consider, if 

they wish, a proposed option's ability to survive different forms of analysis within the 

decision metric. One might think of the two metrics and different roles moral theories 

have in them as the moral analog of a multitrait-multimethod analysis. This kind of 

analysis is believed to be useful in many areas of assessment (Campbell & Fiske, 1959), 

though it should be noticed that the method set forth here does not have correlation 

coefficients to go with it. 

The possibility of moral metrics shows yet another limitation in the Holmes' 

notion that one could learn to be a psychologist by just being one. Absent an effort to 

acquire training in the use of a moral metric, psychologists are unlikely to have any 

formal knowledge of how to use a metric or what moral theories may inform a metric. 

Nevertheless, the advantages of a metric must not be oversold. Psychologists unfamiliar 

with moral theories or the use of a moral metric might still behave as well as a 

psychologist who knows about moral theories and decisional metrics. 

The chief advantage of a decisional metric is not that it is a guarantee of good 

behavior. Rather, the metric allows a psychologist to make his reasoning on moral and 
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ethical topics explicit. Since, given the limitations of human knowledge, any number of 

actions may seem morally permissible, the purpose of moral analysis is only partly to 

pick out the "right" course of action. Just as important as helping to select a permissible 

course of action is that a moral metric makes it possible for psychologists to make their 

reasons for doing their favored course of action explicit. Other people may then 

understand the moral and ethical rationale for a choice, even if they ultimately disagree 

with it. Further, by making their reasoning explicit, psychologists make it possible for 

others to take issue with it. Mistakes are possible. Conclusions may not follow from 

premises. Premises may be false or improbable. There are many ways to go wrong. 

Without explicitness, it is also difficult to judge the use of theories by such normative 

principles of science as conservatism, modesty, simplicity, generality, and refutability. 

Explicitness aids in helping to determine the adequacy of competing moral theories like 

virtue ethics, utilitarianism, Kantianism, and casuistry by making it possible to apply 

normative science principles to these theories. 
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6. WHY KOOCHER AND KEITH-SPIEGEL'S METRIC IS INADEQUATE 

The previous chapter described two moral metrics and the use of several moral 

theories that, once learned, can assist psychologists in their moral and ethical decision 

leaking. This chapter examines a widely used text on ethics in psychology, Koocher and 

Keith-Spiegel's F.thics in Psychology (1998), which is now in its 2nd edition, and has 

been in print since the first edition of it was published in 1985. Koocher and Keith-

Spiegel also offer a ethical metric for deciding cases, but it is far from clear that it should 

be thought of as a moral metric, since it appears there is a tendency in their metric to 

subordinate moral considerations to the code. Though Koocher and Keith-Spiegel are not 

in inevitable agreement with the Code and do dissent fi-om some of the Code's 

provisions, their own text is Code driven. After introductory chapters on "Being and 

Ethical Psychologist" and "Enforcement of the Ethical Conduct," Koocher and Keith-

Spiegel's remaining fifteen chapters are tightly linked to the Code. 

Perhaps because Koocher and Keith-Spiegel do not make a clear distinction 

between moral thinking and ethical thinking as this dissertation does, there is a tendency 

to equate the two. It is difficult to find passages in their text that suggests any general 

unease with steady reliance on the Code for evaluating behavior. Further, the Code 

driven nature of their approach is manifested in Koocher and Keith-Spiegel's (1998, pp. 

30-52) obsession with Code enforcement and their confidence, a confidence at variance 

with chapter 2 of this dissertation, in the value of ethics committees. Nowhere in their 

^ext to they ask whether the cost of enforcing the Code is worth it. 
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Seligman (1998) in his presidential column in The American Psychological 

Association Monitor does question the enforcement role that is lauded by Koocher and 

Keith-Spiegel (1998). Seligman writes; 

It is time for a shift in emphasis at APA: from virtually exclusive concern 
with wrongdoing to the promotion of active ethics. APA spent $5 million 
on ethics from 1993-1997. The bulk of these funds was used to pursue 
wrongdoers. In the last five years, 86 of our members were censured or 
reprimanded and 125 lost their memberships. Five years and $5 million 
(plus unaccounted voluntary hours from our dedicated ethics committee 
members) to take relatively few corrective actions and to get some bad 
apples-0.2 percent of our membership-out (p. 2). 

So, the cost of identifying the 211 wrongdoers was about $23,700 per wrongdoer. If it is 

objected that this calculation ignores that more charges are brought than are successfully 

pursued, the reply is obvious. An enforcement procedure is intended to identify the 

guilty, not the irmocent. The charges involved in clearing innocent psychologist are part 

of the price necessary to identify the wrongdoers. There would be no point in having 

process procedures, if having a complaint brought against a psychologist was enough to 

establish his guilt. 

Against the complaint that enforcement is expensive, Koocher and Keith-Spiegel 

(1996, p. 31) agree. They offer no compelling arguments to show that the expense is 

worth it. Instead, they object to letting other bodies, such as state licensing boards, 

enforce ethics violations on the ground that an act can be relevant to one system of 

enforcement (viz., the law) but not another. Still, they themselves admit that usually 

"state boards adopt some or all of the APA ethics code" (p. 32.). As a consequence, most 

actions proscribed by the APA are also proscribed by state psychology boards, with one 



165 

difference. State boards have sanctions with bite. The APA maximal penalty is 

expulsion from the APA. The APA cannot bring ethics investigations against non-

members. By contrast, a state board can bring action against any licensed psychologist. 

Given this, and given the coincidence of most state boards ethics codes with the APA 

Code, enforcement is duplicative. If it is objected that the APA's ceasing to enforce its 

Code would abdicate its duty to determine the ethics of psychology as a profession, it 

should be remembered that licensing boards are dominated by professional members. 

Also, the APA would presumably continue to have a Code. And, since the licensing 

boards, by Koocher and Keith-Spiegel's own admission rely on the APA Code, 

professional control is de facto, even if not de jure. 

In addition to the expense problems associated vvith Koocher and Keith-Spiegel's 

obsession with information, their enforcement concerns lead to an unintended minimizing 

of ethical principles. They describe the Code's ethical principles as follows: 

The aspirational principles are noble statements expressing ideal moral 
behavior to which all psychologists should aspire, even though they would 
be virtually impossible to enforce (p. 29). 

But the aspirational principles enjoin only competence, integrity, scientific responsibility, 

respect for other, concern for others' welfare, and social responsibility. Even if these are 

too vague to be enforced as professional standards, to suggest that being competent is a 

noble aspiration, but impossible to enforce in practice is extraordinaiy. It may be that it 

is not easy to tell when somebody is competent, but a ethical or even moral verdict of 

incompetence can be rendered, after arguing for it, even if the aspirational principle is too 

vague for legal purposes. Concern to make the Code enforceable has had a distorting 
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influence on its development. Perhaps the standards would be better named if they were 

not called ethical standards at all, but standards of professional conduct. 

Finally, before tuming to the specifics of Koocher and Keith-Spiegel's moral-

ethical metric (again they don't keep the moral and ethical perspectives distinct), a 

remark about their paternalism is in order. Dawes (1994) describes Koocher and Keith-

Spiegel's approach to ethics as paternalistic and an example of how psychologists keep 

their clients one down, Dawes is especially contemptuous of Koocher and Keith-

Spiegel's (1985) defense of the Code's standards' strictures on client-therapist sexual 

relations, a defense that they continue in their text's second edition (1998). Dawes seems 

to be correct that the gist of Koocher and Keith-Spiegel's argvunent against these 

relations is paternalistic. The argument turns on the idea that the power disparity 

between the psychologist and client, student, or supervisee casts doubt on the quality of 

the consent to sexual relations between them (Quatrella & Wentworth, 1995; Zalk, 

Paludi, & Dederick, 1990). The argument also draws on the related claim that research 

(Brown, 1988; Pope et al., 1979; Robinson & Reid, 1985) supports the conclusion that 

sexual relations between psychologists and persons subordinate to them are deleterious to 

the subordinate. However, despite these seemingly paternalistic aspects of their 

argument against patient-therapist sex, Koocher and Keith-Spiegel deny Dawes's charge 

of paternalism. 

Their denial of paternalism (Koocher & Keith-Spiegel, 1998) is extraordinary 

enough to quote at length: 

Our actual view of psychotherapists' ethical obligations is not based on 
paternalism. Rather, it is based on premises of trust and knowledge of 
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intimate secrets. We do not, as Dawes apparently concludes, espouse the 
view that psychologists are one up on their clients as a matter of course. 
Rather, we believe that clients invest us with a significant degree of 
confidence when they come seeking help with their most personal 
concerns. This reliance demands particular safeguards.... Because the 
competent psychotherapist has special knowledge and expertise related to 
understanding human distress, psychopathology, and intervention 
strategies, a degree of authority is conferred and must be exercised 
thoughtfully and collaboratively with the client. We assert that 
psychotlierapists have an exceptional responsibility to respect the rights of 
all clients and to advance their well-being as professional consultants or 
advisors in partnership with them. The stance should be enabling in every 
respect, not paternalistic (p. 79). 

It is difficult even to know where to begin with this reply. It is a colossal non sequitur. 

First off, even if it is true that enabling clients is the goal of therapy, that is not 

incompatible with doing it patemalistically. In fact, the idea that the client needs 

enabling is itself suggestive of paternalism. Second, not a single citation is offered that 

this is what the normal client wants, let alone that it is what all clients do or should want. 

Third, the sincerity of their insistence on collaboration is suspect. For example, in 

discussing consensual sex between students and teachers, Koocher and Spiegel admit that 

those concerned with these relations may look paternalistic (p. 225). But they then go 

on to claim that the parties "may not be in touch with their own highly vulnerable 

positions" (p. 225), when the relationship becomes sexual. They then quote with 

approval Bartell and Rubin's (1990, p. 225) tendentious hypothesis that "mutuality is not 

a license for unethical behavior." Of course the claim that the behavior should be 

counted as imethical depends on accepting that consenting to it is not an adequate 

defense, a direct contradiction of the venerable legal doctrine of volenti non fit injuria, 

i.e., that one is not vwonged by what one consents to. Certainly in other circumstances. 
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competent adults consenting to sex is the end of the matter in terms of immoral or 

unethical advantaging of one person over another. Still more, there is nothing 

collaborative about ruling that a student cannot consent to these relations, or that others 

should take an interest in them. Their already described concern that these relations often 

turn out badly is beside the point, unless one is willing to paternalitically overrule the 

client or students preference. It is also worth noting that psychologists are not experts in 

well being. A competent person's well being is taken by nonpatemalists as something 

that they are the final arbiters of (Mill, 1849/1973). 

So, Koocher and Keith-Spiegel are unpersuasive in their denial of paternalism. 

They are patemalists, but dislike the tag. Their paternalism, to take just one example, is 

reflected in their defense of Code constraints on sexual relations between psychologists 

and subordinates. Moral theories such as Mill's brand of utilitarianism that object to 

paternalism are at variance with the Koocher and Keith-Spiegel view of morality-ethics. 

If one objects to paternalistic morality-ethics, then one has reason to reject Koocher and 

Keith-Spiegel on that ground alone. This concludes a look at some of the deficiencies 

that mar Koocher and Keith-Spiegel's approach to morality and ethics in general. The 

next section will examine their moral metric. 

Koocher and Keith-Spiegel's Metric 

Core Ethical Principles 

Koocher and Keith-Spiegel (1998, pp. 12-15) do offer a moral metric, which they 

call an "ethical decision-making process." In addition they offer a set of what they call 

"core ethical principles" (pp. 4-5). They cite a hodgepodge of sources (Beauchamp and 
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Childress, 1989; FranJkena, 1973; Gilligan, 1982; Josephson, 1001; Kichener, 1985; Ross, 

1930) for these ethical principles. Beauchamp and Childress are experts in bioethics, 

with Beauchamp being a utilitarian and Childress a deontologist. The reference is not the 

most recent edition of their book. Likewise, the late William Frankena was a 

nonconsequentialist ethicist and longtime professor at the University of Michigan, most 

of whose work is in metaethics, while the cite is to an influential introductory ethics text 

that he wrote, but not to its most recent edition. Gilligan is a Harvard psychologist whose 

seminal work argued for a difference in the moral outlooks of men and women, with men 

having a justice perspective and women a care perspective. Her seminal work is not so 

much focused on the enunciation of any moral or ethical principles, but on the 

deficiencies in the influential work of Kohlberg (1958; 1981). In particular, Kohlberg is 

a structuralist psychologist who argues that moral development consists in the movement 

through a succession of developmental stage, passage through each stage being necessary 

for the subsequent stage, with each stage being superior to the stage preceding it. 

Gilligan argues that whatever one make of Kohlberg's stages, his account of moral 

development gives an inaccurate picture of the moral thinking of girls and women, and 

that this inaccurate picture results in their mistakingly being rated at lower stages of 

moral development. If Gilligan can be categorized, she seems closest to virtue theory's 

emphasis on context and character. Josephson is a business ethicist whose text is 

published by what appears to be a vanity press, something called the Josephson Institute 

of Ethics. Kichener is an educator who writes on ethics. Ross made his reputation as a 

staunch defender of ethical intuitioiiism, and as a translator and interpreter of Aristotle. 
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His most widely recognized contribution to moral philosophy is his distinction between 

prima facie and actual duties. A prima facie duty is a duty that an agent has an obligation 

to do, absent a compelling reason for deviation. So, an agent has a prima facie duty to 

tell the truth, but may not have an actual duty, if, for example, telling the truth would 

have catastrophic consequences or a more important duty could not be satisfied, were the 

truth told. 

From these sources, whose fit is difficult to discern, Koocher and Keith-Spiegel 

claim to identify nine core ethical principles. 

1. Doing no harm 
2. Respecting autonomy 
3. Benefiting others 
4. Being Just 
5. Being faithful 
6. According dignity 
7. Treating others with caring and compassion 
8. Pursuit of excellence 
9. Accepting accountability 

No account is given of why the list ends at nine. More curiously, Koocher and Keith-

Spiegel then observe that unless a person has a particular character, he is unlikely to 

conform his behavior to these principles. But this character observation, true though it 

may be, misapprehends the purpose of moral principles. Their purpose is to aid in the 

assessment of moral options as well as moral agents. A person who violates these 

principles can be judged immoral. Thoroughly immoral agents, that is agents who have 

no sound moral principles embedded in their character, are perhaps more likely behave 

badly, at least when the police are absent, but the purpose of the principles themselves is 

to aid assessment. Of course a person whose character has a different incompatible set of 
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principles embedded in it is going to be judged harshly, but that is not relevant to the 

issue of whether the principles are good principles. 

In any event, the nine principles identified by Koocher and Keith-Spiegel are not 

showTi to be either a complete list of relevant principles, underivable from either 

consequentialist or Kantian frameworks, or even from smaller set of principles-

autonomy, beneficence, nonmaleficence, and justice-still championed by Beauchamp 

and Childress (1994). For example, according faithfulness and according dignity are 

almost certainly derivable from a respect for autonomy as Beauchamp and Childress or 

Kant understood it. For Kant (1785/1964), it is because a person has dignity that his 

autonomy matters. Autonomous beings are beings with dignity rather than a price. The 

duty to treat others with caring and compassion seems equivalent to, or derivable from, 

the principle of beneficence. The duty to pursue excellence looks to be another 

formulation of Kant's imperfect duty to cultivate one's talents, but without an 

explanation of whether Koocher and Keith-Spiegel are understanding the pursuit of 

excellence to be an imperfect or perfect duty. 

By far the most serious defect in Koocher and Keith-Spiegel's enumeration of 

principles is their failure to explain which duties take precedence over other duties or 

how to proceed when one cannot satisfy all duties equally well, if at all, simultaneously. 

They do not propose that some duties are more stringent than others or suggest that 

psychologists turn to moral theory when the principles need to be ordered in general or in 

a particular case. The only guidance given is their metric. 
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The Metric Itself 

Koocher and Keith-Spiegel (1998) call their moral metric an "Ethical Decision-

Making Process" (p. 12). It has 9 steps. 

1. Determine that the matter is an ethical one 
2. Consult the guidelines already available that might apply to a specific 
identification and possible mechanism of resolution 
3. Consider, as best as possible, all sources that might influence the kind 
of decision you will make 
4. Locate a trusted colleague with whom you can consult 
5. Evaluate the rights, responsibilities, and vulnerability of all affected 
parties 
6. Generate alternative decisions 
7. Enumerate the consequences of making each decision 
8. Make the decision 
9. Implement the decision (pp. 12-15) 

An inspection of the steps reveals that only steps 5 and 7 would have relevance to the 

problem of ranking Koocher and Keith-Spiegel's nine principles. However, Koocher and 

Keith-Spiegel fail to explain how either to evaluate the rights, responsibilities, and 

vulnerabilities of all affected parties or how to enumerate the consequences of each 

decision in a morally or even ethically informative way. Instead, the reader learns, in 

regard to step 5, that bad decisions can arise from a "lack of awareness or a party's right 

to confidentiality, informed consent, or evaluative feedback" (p. 14). Their laudable 

advice to enumerate consequences is marred by a failure to provide information about 

how to evaluate consequences as good or bad, desirable or undesirable. Instead, one is to 

include "economic, psychological, and social costs; short-term, ongoing, and long-term 

effect" (p. 14), as well as other consequences, including "violations of individual rights" 

(p. 14). No explanation is given of whether an individual right can be justifiably violated 
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or the circumstances or type of moral analysis required to make that kind of 

determination. 

The failures just described are sufficient to establish the inadequacy of Koocher 

and Keith-Spiegel's moral metric. It is a ruler without line measures on it. But a further 

feature exhibits another problem. The heavy concern with external input is misplaced in 

the metric. When carpenters measure a plank, they have sources of bias, such as the price 

of wood, that might influence how accurately they measure. Nevertheless, obtaining 

information on these biases is not part of measuring a plank, nor is obtaining consultation 

from other carpenters. To be sure, one might, to obtain accurate measures, have several 

people measure the plank, but they will presumably use the same measuring metric as the 

carpenter himself Likewise, when psychologists seek the advice of others, their advisor 

presumably will need to apply the same or similar moral metric used by the psychologists 

themselves to reach a decision about an option's being prohibited, permissible or 

required. The Koocher and Keith-Spiegel metric is ill-suited to aid an advisor. It is 

unlike a ruler that any carpenter can use to confirm the measurements of another 

carpenter. What appears missing is any survey of the role that moral thinking plays in 

reaching defensible moral conclusions. It conflates the role of a metric and the role of an 

advisor. 

There is one final objection to the Koocher and Keith-Spiegel's metric or 

"decision-making procedure." They don't rely on it themselves. When you look at the 

numerous case vignettes, their own analyses of them do not rely on the application of 
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their metric. If anything, their method is thoroughly ad hoc and intuitive. This charge 

will receive brief substantiation. 

How Koocher and Keith-Spiegel Analyze Vignettes 

Sexual behavior between patients and therapists has become a matter of 

increasing concern to the APA. Prior to the 1992 version of the Code, the Code had not 

taken an explicit stance on whether sex between therapists and former patients was 

ethically defensible. Koocher and Keith-Spiegel (1998, p. 219) do note that prior to the 

1992 Code, California, Florida, Illinois, Wisconsin, and Mirmesota had formal criminal 

and civil laws governing sex between therapists and former patients. Oddly, they do not 

note that, at least for psychologists residing in those states, the moral duty to obey the law 

should suffice to justify Code prohibitions of client-therapist sex. Even if the law is 

morally indefensible, it is not so obviously egregious as to justify its violation, though 

efforts to change it would be justified. 

In terms of applying their metric to solve case vignettes in the area of sex between 

therapists and former clients, Koocher and Keith-Spiegel fail to do so. Consider this 

Koocher and Keith-Spiegel (1998) vignette. 

On termination of 9 years of psychotherapy, Mattie Stringalong, Ph.D., 
suggested that she and Leimy Endure "keep in touch." They exchanged 
intimate cards and letters, spoke on the phone almost every week, and 
occasionally met for lunch. After 20 months. Dr. Stringalong informed 
Endure that their relationship could become intimate soon if he were 
interested. They eventually married. Endure asked for a divorce a year 
later, also complaining to a state licensing board that Dr. Stringalong had 
been "laying in wait" for him so that she could get her hands on the 
substantial family fortune (p. 220). 
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Whatever one thinks of this case, and it is difficuh not to be judgmental towards Dr. 

Stringalong, Koocher and Keith-Spiegel's pronouncement on it, rather than analysis of it, 

is at variance with their proposed metric. They write: 

The sexual activity occurred in the "correct time frame," [i.e., after the 
two-year cool-off period required by Standard 4.07 governing sexual 
intimacies with former clients] but the therapist kept an uninterrupted 
relationship afloat. Even if Dr. Stringalong were not guilty of plotting to 
gain financially, her active perpetuation of an emotionally charged 
relationship was unethical (p. 220). 

Koocher and Keith-Spiegel may believe that their metric would yield this conclusion, but 

absent its application it is not obvious that they are correct. Let it be granted that the 

issue is an ethical one, step one. They do not consider all sources that might be biasing 

their decision regarding this case, including an extreme distaste for client-therapist sex. 

They do not evaluate the rights, responsibilities, and vulnerability of all affected parties. 

They certainly do not enumerate the consequences of the decision that Stringalong and 

Endure made to continue their relationship and to marry, let alone the likely 

consequences of alternative decisions. Instead, they offer a verdict without presenting a 

case. At most their case hinges on previous remarks they make regarding the deleterious 

effects of therapist-client sex, which they think shows that it is generally bad for the 

former client. 

Nothing here shows that Koocher and Keith-Spiegel reach the wrong conclusion. 

Instead, the argument casts doubt on the usefulness of their metric. One reason that they 

may fail to include a discussion of the rights and responsibilities of the parties is that they 

describe no moral theories that give that discussion a context. Further, in discussing 

consequences, they again give no moral theory that provides a weighing of good and bad 
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consequences. After all, there are Kantian reasons for at least doubting that the issue of 

the relation of this therapist to a former client is as clear as Koocher and Keith-Spiegel 

make it appear. Is it plausible to assert that having been in a therapeutic relationship with 

another person makes it the case that nobody could consent in principle to entering into 

sexual relations or marriage with a former therapist under the conditions-grossly 

underdescribed conditions at that-that Koocher and Keith-Spiegel describe? Perhaps the 

answer is no. But there is no way from reading Koocher and Keith-Spiegel to know that 

that is the answer. The notion that the marriage ending badly is any proof of the 

immorality or even unethical nature of the relationship is addled. Many marriages come 

to a bad end. Many former husbands and wives assert horrible things about each other 

during divorce proceedings, especially when money or children are at stake. 

This one instance is no proof that Koocher and Keith-Spiegel handle all vignettes 

like the one just described. In fact, they do appear to do so. Proof would require a survey 

of all the vignettes. It is a proof that it will be claimed could be sustained if needed. 

Summary 

This chapter has described the ethico-moral metric in Koocher and Keith-

Spiegel's 1998 text on moral and ethical issues in psychology. Numerous problems 

afflict the text. No clear distinction is made between morality and ethics. No adequate 

rationale or derivation is given for the nine ethico-moral principles that Koocher and 

Keith-Speigel embrace. They give no description of moral theories for understanding 

what a party's rights. Nor do they elucidate moral theories that make it clear how to 

analyze morally desirable and undesirable consequences. Their proposed moral decision-



177 

making procedure or metric conflates procedures for avoiding bias with procedures for 

measuring the moral and ethical quality of an action. No justification for the preeminent 

role that Koocher and Keith-Spiegel assign the Code is given. Finally, Koocher and 

Keith-Spiegel do not bother to use the metric in analyzing their own vignettes. Instead, 

the debilitating influence of Koocher and Keith-Spiegel's enforcement obsession is 

noted. Also, Koocher and Keith-Spiegel offer no compelling reasons for emphasizing 

APA enforcement of the Code or of the importance of ethics committees. 

In light of these problems, Koocher and Keith-Spiegel do not provide a viable 

alternative to the moral and ethical metrics offered in the previous chapter. If only one of 

the metrics described there is shown to a defensible engine of moral analysis, it should be 

preferred in light of the deficiencies in Koocher and Keith-Spiegel's approach. The 

following chapter wall illustrate the virtue of the second of the previous chapter's moral 

metric. It will do so making use of a casuistic approach to moral theory, though an 

occasional sidebar of describing what a Kantian or utilitarian moral theory might say at 

certain steps in the argument and in the application of the metric will appear. 
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7. THE PROPOSED MORAL METRIC AT WORK 

The previous chapter argued that the Koocher-Keith-Spiegel metric is actually not 

a metric at all. Further, it argued that even if it were a metric, Koocher and Keith-Spiegel 

do not use their metric to analyze their cases. The present chapter shows that the metrics 

proposed in this dissertation can be of use. A discussion of Ulysses contracts illustrates 

one of the metrics in action. 

Ulysses Contracts 

Ulysses contracts are a device, not recognized under the law as it exists circa 

1998, that seeks to protect the interests of chronic psychiatric patients by allowing them 

to enter into contracts irrevocably limiting certain future choices. These limitations 

achieve their protection of psychiatric patients with the Ulysses contract by making it 

possible for their clinicians to involuntarily commit them for treatment under less 

stringent conditions than those stated as necessary under current commitment law. The 

current commitment laws typically limit involuntary hospitalizations to patients who are 

a danger to self or others, or are unable to live safely in the community as a result of a 

mental disorder. About two-thirds of the states also require that commitment be the least 

restrictive alternative for achieving the goal of protecting the patients from himself or 

others (Melton et al., 1998, pp. 297-336). Because these commitment laws usually forbid 

committing patients who are not dangerous to themselves or others as a result of their 

disorder, deranged patients might, and often do, engage in behavior ruinous to their 

overall life-goals without being formally committable. Theorist such as Elster (1984) and 
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Howell, Diamond, and Wilder (1982) propose that Ulysses contracts may serve as a 

useful device for letting patients protect themselves from their future selves. 

To assure the moral defensibility of Ulysses contracts, advocates wrap their 

proposals in numerous safeguards. For example, Howell, Diamond, and Wikler (1982) 

require explicit yearly renewals of Ulysses contracts, a readily comprehensible diagnostic 

criteria for invoking the contract, and the current remission of the patient from his mental 

disorders before entering into or renewing a Ulysses contract. 

The last requirement of current remission from mental disorders prior to entering 

into a Ulysses contract is open to challenge. In fact, the competency to contract issue can 

further exploration of two questions of moral interest. First, what conditions ought 

persons to satisfy to bind themselves in the future? Second, to what extent should the 

choices they make at an earlier time be allowed to place irrevocable limitations on what 

they may choose at a later time? If Ulysses contracts are permissible, then patients may, 

subject to conditions as yet either unidentified or shown to be defensible, bind themselves 

in the future. Further, if Ulysses contracts are permissible, then patients may place 

irrevocable limitations on what treatment decisions they may make at a future time. 

Perhaps a shorthand way of stating the issue is to ask whether Ulysses contracts are 

defensible? 

This chapter argues that Ulysses contracts are defensible. It illustrates how the 

moral metric elaborated in chapter 5 can be applied to answer a difficult moral question. 

The usefulness of the moral metric in answering a question of this kind counts as a reason 

for thinking it defensible, even if it is not a proof that it is defensible. It should be noted 
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in passing tiiat there is no way to know, from a simple examination of the Code, whether 

Ulysses contracts are morally defensible. They are not covered. So, they are ethically 

permissible, but it is not known whether they are morally defensible, unless one adopts 

the untenable view that anything not explicitly banned by the Code is either permissible 

or required. Koocher and Keith-Spiegel's (1998) metric gives no guidance as to how 

psychologists should assess novelties like Ulysses contracts. Without Code guidance, 

Koocher and Keith-Spiegel's method has nothing constructive to say, unless 

supplemented by a moral theory. The metric steps will be applied in sequence. 

Steps 1 and 2: The Moral Problem and the Facts 

The Moral Problem 

Ulysses contracts are morally problematic. Dresser (1982) argues that Ulysses 

contracts are both constitutionally objectionable and morally objectionable. Her 

constitutional object is beside the point. There is no showing it is correct without a court 

test. Her moral objection is that justifiable paternalism blocks allowing these contracts. 

According to Dresser, the great disparity in the power of the patient versus the clinician 

with whom the patient is contracting make it unreasonable to suppose that a Ulysses 

contract would be voluntary. Patients' extensive dependency on their clinicians, 

especially when ill, may cause some patients to feel compelled to contract when they do 

not wish to do so. If Dresser is right, a reasonable presumption for the contract's being 

voluntary is a necessary condition for its moral, as well as legal, defensibility. Since 

patients with serious mental disorders such as bipolar disorder, schizophrenia, major 

depressive disorder, schizo-afl'sctive disorder~the very patients for whom Ulysses 
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contracts make sense-cannot satisfy one of the conditions a person must fulfill to bind 

himself in the future, they should not be allowed to contract. Dresser does not need to 

hold that it is known that persons with serious mental disorders cannot satisfy the 

conditions necessary to enter into Ulysses contracts. It is open to her or anybody else to 

argue that patients with major mental disorders are likely to suffer from defects that make 

the voluntariness of their consent indeterminable. It is likely, that is, that the degree of 

mental defect probably caused by major mental disorders makes any future-binding 

contracts objectionable or, more weakly, at least makes certain kinds of future binding, 

such as Ulysses contracts, objectionable. 

Dresser's (1982) argument shows that there is a moral issue involved in 

determining whether a psychologist should favor changes in the law to allow Ulysses 

contracts. So, step one, the showing that there is a moral problem, is complete. To 

anticipate the argimient that will be unfolding. No attempt will be made to meet 

Dresser's objection directly. Instead, Howell, Diamond, and Wikler's (1982) proposal 

that allows contracts, if various conditions are met, is shown to be too restrictive. 

Dresser, as well as Howell, Diamond, and Wikler's proposal, share the premise that 

excludes certain kinds of persons from the class of those with full contractual privileges. 

In Dresser's case, her restrictions are so stringent that no patients with a history of serious 

mental illness wishing to enter into a Ulysses contract can satisfy them. Howell, 

Diamond and Wikler, by contrast, offer conditions liberal enough to be frequently met. 

Consequently, if their conditions are too stringent, then a fortiori Dresser's conditions are 

too stringent. In fact, the conditions of Howell, Diamond, and Wikler are too stringent. 
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Facts 

Future binding is a familiar activity. In commerce and life people make many 

self-limiting choices. Buying a house, entering into a partnership, or accepting an 

invitation to dinner foreclose on a wdde range of future choices that would, in the absence 

of a prior commitment, have been otherwise available. Sally may prefer to dine with 

Nigel, but that is not a preference she ought to satisfy if she has previously agreed to dine 

with Jake. The phenomenon is pervasive. To get what they want or need now, persons 

often have to deny themselves what they may want or need later. If I want a house now, I 

contract to do without money later. I may come to regret that decision, but I incur costs if 

I try to escape it. 

Nor is it the case that persons regret only previous commitments; sometimes they 

have reason to fear what they may do in the future. If I am a spendthrifit, I may have the 

wisdom to put my money in nonliquid investments. If I fear that I will drink too much, I 

may tell the bartender to stop serving me after a set number of drinks, no matter what I 

want, once made convivial and thirstier by alcohol. Decisions like these erect causally 

efficacious mechanisms to protect a person from his own future irrationality. For some 

patients with mental disorders, the moral desirability of being able to place irrevocable 

limitations on what they may choose in the future has enormous practical significance. 

Typical major mental disorders-schizophrenia, schizo-affective disorder, bipolar 

disorder, and major depression—rarely involve permanent psychosis. Instead, chronicity 

is the norm. Chronic patients cycle in and out of their disorders. Although these patients 
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may pose a danger to themselves or others while psychotic, in remission they may attain 

a level of functioning sufficient for their living and working in the community. 

For chronic psychiatric patients, entering into contracts irrevocably limiting 

certain future choices may better protect their overall goals than simply acting on 

whatever preferences they may have from moment to moment. Though contemporary 

law's failure to recognize makes it impossible to know how much better off patients with 

serious mental disorders would be if the law recognized Ulysses contracts, there is reason 

to expect that it would allow them to spare themselves and their loved ones avoidable 

suffering. 

Consider the situation in regard to bipolar disorder. Ninety percent of persons 

having a single manic episode have future episodes (American Psychiatric Association, 

1994, p. 353.). American Psychiatric Association (1994) notes that fully between 5% to 

15% of bipolar patients will have more than four manic, major depressive, mixed or 

hypomanic episodes in a single year, and that 10%-15% of bipolar I patients kill 

themselves. Consider too that one of the diagnostic features of a manic episodes is 

excessive involvement with pleasurable activities with a high potential for painful 

consequences. A patient during a manic episode, without being a danger to either himself 

or others, may gamble away his family fortune, squander it on stupid investments, 

commit sexual indiscretions that might land him in court or damage his long-standing 

relationships. His increased irritability might lead him to do and say things that injure his 

loved ones or destroy his friendships. All of this can happen without crossing the 

threshold necessary for a clinician to initiate an involuntary commitment. 
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A Ulysses contract permits the patient to design, in cooperation with a clinician 

who know the patient, a commitment criteria that may save him and those he cares about 

considerable distress, especially if the patient has a history of refusing treatment when his 

illness escalates. 

Further, the desire for treatment is face valid. Nathan and Gorman's Treatment's 

That Work provides a wealth of evidence on the existence of empirically validated 

treatments for mental disorders, including major mental disorders. Even though 

treatments do not always work, empirically validated treatments are demonstrably more 

efficacious than placebo. What's more, persons seeking to enter a Ulysses contract 

presumably know that they have responded to treatment in the past. 

In addition to these facts, more information is needed about how future binding 

contracts work. Elster (1984, pp. 39-46) proposes 5 conditions. 

1. To bind oneself is to cany out a certain decision at time t in order to 
increase the probability that one will carry out the decision at a later time 
t'. 
2. If the act at the earlier time has the effect of inducing a change in the 
set of options that will be available at the later time, then it does not count 
as binding if the new feasible set includes the old one (viz., one is 
permitted to opt out of the contract). 
3. The effect of carrying out the decision at t must be to set up some 
causal process in the external world. 
4. The resistance against carrying out the decision at t must be smaller 
than the resistance that would have opposed carrying out the decision at 
the later time, t', had the decision at t not intervened. 
5. The act of binding oneself must be an act of commission, not omission. 

Ulysses contracts satisfy all requirements. First, they would increase the likelihood of a 

patient's being committed. Second, they foreclose on the opportunity of refusing 
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treatment while not dangerous to self or others. Third, they would, if backed by force of 

law, be backed by the coercive powers of the state, just as normal involuntary civil 

commitments are. Fourth, patients who enter into Ulysses contracts are attempting to 

insure that they will act as they believe themselves unlikely to act in the future. They 

contract when their resistance to forcible treatment is less than it is later likely to be. 

Finally, since the contracts must be in writing and signed, patients must do something to 

contract. They do not contract by an omission. 

One final factual matter deserves mention. First, competence under the law is 

now recognized to be task specific. Being mentally ill does not entail legal 

incompetence. Melton, Petrila, Poythress, and Slobogin's authoritative Psychological 

Evaluations for the Courts (1998) is emphatic on this point. In that regard, the legal 

situation matches arguments made in Buchanan and Brock's influential Deciding For 

Others (1989"). A person can be competent to do one thing but not another. A person 

may be competent in one context and not another. Further, psychologists and other 

clinicians have measures for assessing competence for a variety of tasks. For example, 

there is Grisso's (1986) seminal coverage of competency instruments for forensic 

purposes. More to the point, Grisso and Appelbaum (1998), after endorsing a task 

relative conception of competency, present evidence showing the utility of the Mac Arthur 

Competence Assessment Tool for identifying patients competent to make various kinds 

of treatment decisions. The MacArthur tool could well be of service in deciding whether 

a patient is competent to enter a Ulysses contract, since one way of conceptualizing these 

contracts is to view them as a form of irrevocable treatment decision. In short, it should 
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be possible to determine who is competent to enter into these contracts and who is not. 

Further, as a matter of brute fact, the law already disallows finding that a person is 

incompetent in virtue of a finding that he is mentally ill. With these fact is hand, it is 

now possible to turn to the third step of the decision matrix, identifying options. 

Step 3: Identifying Options 

It is obvious that other options exist. One can imagine options that call for a trial 

period, options that enumerate eligible conditions. The purpose in this context is to 

illustrate the metric's power. Consequently, it is unnecessary to be as elaborate as one 

could be. Also, both casuistry and Kantianism are tolerant of limited assessments, since 

it is not required by either of those theories, as it is by many forms of utilitarianism, that 

the best option be selected. 

Steps 4 and 5: Enough Information and Applying Casuistry 

At the moment it does not appear necessary to gather additional information to 

assess these three options. Instead, direct assessment with casuistic reasoning can 

proceed. Prior to that, it may be worth noting that Kantianism does appear to permit 

Ulysses contracts. 

The argument for Kantian permissibility of the contracts is brief Absent a reason 

to the contrary, Kantian respect for persons requires honoring autonomous choices. 

Absent a reason for thinking othenvise, competent choices are autonomous choices. But 

the law recognizes, and psychology assesses, as competent persons who have mental 

disorders, even major ones. Further, Kantians accept that one has a duty to prevent 
/ 

oneself from suffering major harms, absent a reason to risking them. Mental illness does 
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imperil competent choices. Instead, to take the case of a manic patient, many choices are 

epiphenomena of the disorder. But incompetent choices are prima facie nonautonomous. 

Kantian need not respect either their own or others nonautonomous choices. Such 

choices do not belong to the protected realm of choices expressing genuine moral agency. 

So, entering into a Ulysses contract can be an autonomous decision to observe an 

imperfect duty to minimize needless risks to the self If so, it is wrong for others to 

prevent a person from acting on that choice, absent a compelling reason. Dresser's 

argument depends on an assumption that is contrary to fact, namely, that the choice is not 

autonomous. So, the restriction is too strict, unless she can show that some other feature 

makes the choice nonautonomous. She does contend that the choice is not presumptively 

volimtary because clinicians have so much more power than their patients. But she 

herself is prepared to permit patients, even when sick, to choose to accept medications. 

So, she carries the burden of proof to show that power differentials between patients and 

clinicians prevent Ulysses contracts from being equally voluntary. She fails to meet that 

burden. So, Kantians can claim unremitted-from-illness option is permissible, and the 

Howell, Diamond, Wikler option, like the Dresser option, is an objectionable restriction 

on autonomy that is in pursuit of its own good. The Kantian argument sketched here is 

not meant to be decisive, but is meant to show that it can be used, even as a prelude, to 

the casuistic analysis. Further, to the extent the Kantian and casuistic analysis agree, they 

reinforce each other by giving the same measurement results. 

Utilitarianism may well give the same result. However, given the knowledge 

available, it is not possible to know that. 
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Casuistic analysis does yield the same result. Central to the argument for letting 

some unremitted patients contract is a rejection of positions that tie contractual capacity 

to a person's executive character. Instead, contractual capacity should be linked to an 

executive's reasons. A healthy executive character may produce bad reasons; a deformed 

executive character may produce good reasons. The permissibility of a Ulysses contract 

should depend on the quality of the reasons which underwrite it. When the reasons are 

bad, the party who recognizes that fact should refuse to contract. One morally ought not 

to contract with people who offer bad reasons, for that is taking advantage of them, which 

is wrong. However, "good reasons" does not mean impeccable or approved by all. Good 

reasons are those reasons that are routinely recognized as good enough. For example, I 

offer a good reason for taking Prozac if I say that it will help my depression. I offer a 

manifestly bad reason if I say that it will help me die. Prescribed dosages of Prozac do 

not kill. Once one accepts good reasons as the ground for determining the moral 

permissibility of Ulysses contracts, rather than the patient's being in remission, the 

Howell, Diamond, and Wikler rationale for excluding unremitted patients disappears. 

But to make this clear it will be necessary to refute what Wikler (personal 

communication, 1984) offers in defense of the requirement that only patients in remission 

be allowed to contract. 

The Screen Argument and Its Refutations. The presence of mental illness does 

seem to create a strong presumption against the presence of contractual capacity. The 

absence of mental illness would probably be taken by most people as a necessary 

condition for a person's contractual capacity, even if the law does not, as has already 
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been stated in the canvassing of relevant facts, make freedom from mental illness a 

necessary condition for contracting. For if I believe with utter sincerity that I am Jesus of 

Nazareth, that belief casts sufficient doubt on my ability to know my own mind to destroy 

the moral foundation of a binding future contract. But why is that? 

To contract, it might be argued, an individual must be able to weigh a variety of 

factors. Among the most crucial factors will be whatever significantly affects the 

contractor's overall good. Call those factors that benefit an individual's overall good 

"good." Call those factors that harm and individual's overall good "evil." It is common 

sense that a person's accurately identifying his goods and evils requires rationality. What 

is more, his identification of his overall good, as well as specific good, requires that he 

have reliable access to his genuine preferences. But genuine preferences may not always 

be reliably accessible. Even though Prudence may "prefer" to spend all her money on 

color TVs while manic, she would undoubtedly reject that preference once remitted, 

seeing a taste for a garage full of color TVs as an artifact of her disease. Her manic TV 

preference, that is, lacks genuineness. More generally, serious mental illnesses erect a 

screen that prevents others, and even patients themselves, from reliably identifying their 

genuine preferences. Once the impossibility of using a unremitted mental patient's 

occurent preferences for reliably identifying his good, a strong case against letting 

unremitted patients into Ulysses contracts emerges. After all, a central moral basis of the 

Ulysses contract was to help secure a patient's overall good. But to do that, patients and 

the contracting clinician must be able to identify the patient's relevant genuine 

preferences and nongenuine preferences. That, though, is allegedly impossible when the 
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patient is unremitted. Given that impossibility, Ulysses contracts lack the right moral 

underpinning; consequently, they should be shunned. 

As the argument is put, it is surely too general. Consider the following requests. 

1. I want a glass of water. 
2. I want my lithium prescription adjusted. I am showing lithium toxicity. 
3. I want to buy some more color TVs, very large ones. 

Unless the context or prior behaviors were unusual, most clinicians would typically 

concede that they could reliably identify the genuineness of the first and second 

preferences. It is the third preference, and preferences similar to it, that create problems. 

In any case, it is almost certainly false that one could never identify genuine preferences 

of patients with serious mental disorders. Relatively uncontroversial preferences pose 

few difficulties in practice. Clinicians interpret expressions of uncontroversial 

preferences against a background of widely accessible, rationalizing knowledge about 

people and mental health practice. Controversial preferences, like a desire for a 

collection of color TVs, are more difficult to assess. The reasonableness of these 

preferences depends upon facts peculiar to the persons, and their circumstances, whose 

preferences these are. Whether these preferences will be judged genuine will depend, in 

the last analysis, on their being reasonable (Moore, 1984, pp. 101-108). For particular 

patients, then, the reasonableness of a controversial preference depends upon facts 

peculiar to the patient making the request, rather than on facts which hold true in virtue of 

the patient being a patient or a human being. Clinicians routinely grant requests such as 

one and two because they judge these requests to be reasonable, and hence genuine. In 

fact patients' attending to their fundamental needs as human beings and patients is one of 
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the goals of treatment. When patients attend to these needs, they are encouraged, not told 

that their attentions are a by-product of disease. 

These remarks on preferences work to undermine the case for denying contractual 

capacity to unremitted patients. A Ulysses contract should not be entered into if there is 

reason to suppose that the patient's desire to contract does not reflect a genuine 

preference. If, though, the desire to contract is identifiable as genuine, then even in the 

presence of disease, the contract should be allowed. Those wishing to deny the 

availability of Ulysses contracts to unremitted patients with serious mental disorders need 

more arguments to show that even a genuine preference for a Ulysses contract should not 

be honored. 

An easy amendment to the initial screen argument is available. It denies 

contractual capacity to unremitted patients v^ath serious mental illnesses on the ground 

that their controversial preferences are not reliably identifiable as genuine. We can 

picture the patient as an executive gone berserk. He might order the execution of people 

who drink mild on Friday or who are caught smoking on his birthday. And surely these 

orders should not be obeyed. At first we might be tempted to reject the executive's mle 

in toto. But that goes too far. For the rejection of an executive as unfit to rule need not 

involve the rejection of all his edicts. No matter how vicious a regime, it acts rightly 

when it legislates against rape and numerous other grievous crimes. Tyrants may make 

good law, as the Code Napoleon shows. But the code does not confine itself to 

uncontroversial matters like rape and theft. Good decisions may also be made on 

controversial matters. We should examine the reasons for the decision, not the character 
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of the executive offering the reasons. An impaired executive character may make it less 

likely that good reasons will be forthcoming, but it is the reasons that matter, a point the 

earlier section on relevant facts noted is accepted in law. 

In mental health assessments, patients' past choices or presently stated 

preferences requires clinicians to evaluate the reasonableness of the choices and 

preferences themselves relative to available evidence. It is a risky procedure, but there is 

no other way. Diagnoses of psychopathology inescapably involve such appraisals. 

Consider what psychologists assess when they confront a patient suspected of having a 

Manic Episode. What is reckless spending? What is hypersexuality? What is 

grandiosity? Except in the grossest of cases, good answers demand patient-specific 

knowledge. A pattern of spending appropriate and reasonable for Bill Gates might be 

insanely reckless for me. And when psychologists judge a patient to have remitted, they 

unavoidably must determine whether the patient's pattem of preference and belief has 

regained sufficient stability to be compatible with some reasonable conception of the 

patient's overall good fi^om the patient's "normal" perspective. That determination could 

not be made unless psychologists knew how to identify reasonable or genuine preferences 

and beliefs specific to a patient. If psychologists and other mental health providers 

cannot make such determinations, it is a mystery, and a very dark one at that, as to how 

they ever diagnose a patient or even spot improvements in cognition. Of course a 

patient's reasonable preferences and beliefs need not coincide with most of a 

psychologist's own preferences and beliefs. That is no problem. Familiarly, reasonable 

people can, and do disagree. 
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Could it, though, ever be reasonable for an unremitted patient with a serious 

mental disorder to enter into a Ulysses contract? On the face of it, contracting might be 

quite reasonable. Recurrences of psychiatric disorders often involve a period of onset 

during which the patient does not meet typical commitment criteria. During this period 

the patient may be under the care of a psychologist or psychiatrist. One reasonable fear 

for patients is that their illness will escalate to the point where they refuse their 

medication or psychotherapy. Unmedicated or untreated, and in the grips of their illness, 

their behavior may become ever more erratic, ever more ruinous. Finally, perhaps, 

formal commitment criteria are met. If patients recall, or know of, previous episodes like 

this, may they legitimately request that their clinicians treat them against their will if need 

be. By hypothesis, the patient is unremitted. Should his request be honored? 

The case for an affirmative is powerful. Under the circumstances, these patients 

have every reason to contract. Their past behavior underwrites the wisdom of the 

contract. And though it might be better if the patient had contracted before becoming 

sick again, he did not. Still, people often put off doing tasks like drawing a vwll until 

confronted by a situation making a decision lu-gent. And the reasonableness of the 

decision for future treatment stands in marked contrast to the case where, say, a patient 

wishes to contract for his crucifixion or for $20,000 worth of deviled eggs for his wife's 

birthday party. Undoubtedly patients seeking a Ulysses contract have a large dependency 

on their clinicians, but that dependency is something that seems eminently reasonable 

under the circumstances. Taiwan may be very dependent on the United States. That 

dependency would make a poor argument against the moral permissibility of a mutual 
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defense treaty, which would be the implication, if someone believe Dresser (1982), with 

her worries about power disparities. Nor will it do to argue that Taiwan could break off 

the treaty when she wants to. For the objection at hand concerns dependency. At the 

Taiwan example shows, and countless others could show, dependency in itself does not 

undermine the permissibility of contracting. That Ulysses contracts do not permit 

patients to withdraw in the way the Taiwanese can (can they really?) has nothing to do 

with dependency per se. Rather the differences concerns the differing purposes for 

entering into the contracts in the first place. One might continue to worry that in 

instances of big power differentials that the weaker party is being bullied into contracting, 

but that is something that needs showing. There is no reason to believe that clinicians, 

who are in a fiduciary relationship with the patient, are likely to bully. 

Some may nevertheless claim that mental patients have an unusual form of 

dependency. The dependency of the Taiwanese does not prevent them from being ever 

vigilant in the preservation of their interests. Moreover, the capacity of the Taiwanese to 

recognize their own interests is not in question. Despite the subtle interplay that exists 

between the interests of the United States and Taiwan, no one doubts that the Taiwanese 

can distinguish between interests that are their own and those that are not. The capacity 

to frame, change, and reidentify one's ovm interests might plausibly be construed as a 

sine qua non of autonomous choice. 

Autonomy might, then, be enlisted to support another line of objection to letting 

unremitted patients with serious mental illnesses make Ulysses contracts. Although 

autonomy has close relations to genuine preference, autonomy is not to be identified with 
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genuine preferences. Rather, autonomy is a necessary condition for having and formed 

genuine controversial preferences. Preferences, in turn, serve as a ascertainable 

diagnostic basis for others to accept or reject an individual as presently autonomous. To 

the extent that preferences show stability, flexibility to changed circumstances, and are 

rationalized by rational beliefs, and the like, the more probable it is that an individual is 

autonomous. Mental illness, however, characteristically disrupts a patient's capacity for 

autonomous action (Edwards, 1981). Insisting that only remitted patients be allowed to 

enter Ulysses contracts has the virtue of refusing to treat non-autonomous agents as if 

they are autonomous agents. What is more, the refusal to contract simultaneously 

respects the possibility that a patient might make, at a later time, an autonomous choice 

against further treatment. That may be unlikely, but refusal of contract prevents us from 

allowing a potentially non-autonomous choice from overruling a potentially autonomous 

choice in the future. Unless the clinician knows the patient has recovered, and hence is 

presumed autonomous, caution should prevail. 

This argument is yet another variant of the screen argument. The first version had 

clinicians screened off from the patient's genuine preferences. An amended version of it 

claimed that disease screens clinicians off from the patient's controversial genuine 

preferences. Now, it appears, disease screens recognition of patient autonomy. Until the 

patient recovers, he is presumed non-autonomous. The mentally ill are non-autonomous, 

the mentally healthy are autonomous. Contractual capacity, in turn, is linked to the 

autonomy of the contractor. The mentally ill cannot, the argument contends, satisfy that 

requirement. Figuratively speaking, mental illness screens patients off from their own 
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selves. In place of their own autonomous selves, patients receive a capricious, non-

autonomous executive. 

What cases might capture the intuitions underlying this argument. Suppose I am 

driving back from the airport in the company of a visiting speaker. We pass through a 

mist. Suddenly, we are passionately in love. Rather than go to the colloquium, we head 

straight to the justice of the peace (we are old fashioned). We demand he marry us 

immediately. He asks a few questions of us, then refuse to marry us. He explains that 

the evening news has reported a leakage of a love gas in the area through which we had 

been driving. Our love, he insists, is bogus. Our desire for marriage is, in philosophical 

terms, non-autonomous. He carmot, under these circumstances, honor our desire to 

marry, even though that is a decision we could have made at exactly the same time under 

different circumstances. And why not? My wife assures me that I am exceedingly 

lovable. 

Are the mental patient's circumstances while sick relevantly similar? He could 

have chosen, when well, to enter a Ulysses contract. Now the pathophysiology of his 

illness, whatever it turns out to be, like the gas, precludes us from presuming the 

autonomy of the patient's desire to contract. Illness puts the patient into a non-

autonomous state. 

This argument makes rather too much of the causal basis of human choices. 

Consider a variant case. Suppose, this time, I am driving with my beloved. We are on 

our way to marry, having promised ourselves to each other. Again a mist. This time we 

emerge loathing each other. Is it seriously to be maintained that we ought to marry, since 
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the marriage plan was an autonomous choice, while our change of heart is but gas? It 

would seem not. Closer reflection ought to make us doubt whether a respect for 

autonomy is doing the real work in either mist example. Details could surely change our 

opinion. Suppose the effects of the love gas last for 30 years. Even if we both know that 

our love is a vapor's by-product, no obvious unreasonableness attaches to our desire to 

marry. After all, our love will last 30 years. "Real" (i.e., hormonal) love is also probably 

dependent on complex physiological changes, and if we believe writers like Maugham, or 

attend to our own experience, real love is also non-volitional. Knowing that our love will 

last for 30 years, we have every reason to marry. Indeed, in the United States, knowing 

that one's love will probably last for not more than seven years is not thought to destroy 

the moral permissibility, let alone reasonableness, of marriage. If, on the other hand, the 

judge and we know that our desire to be married will last but a day, it would be 

unreasonable to marry. In his professional role, the judge would be wrong to marry us. 

The state recognizes marriage in order recognize fairly long and fairly stable 

commitments that a couple may make to each other, often with the intention of having a 

family. Without a reasonable presumption for the desirability and durability of such 

commitments, the marriage should not take place. What needs to be emphasized is how 

little autonomy has to do with any of this. Other notions do the work. 

Exaggerating the importance of autonomy, an admittedly hazy notion at best, 

results in reftising to take patients with serious mental illness as serious moral agents. 

Still, even at the risk of belaboring the obvious, let me reiterate the gist of the case for 

stressing autonomy. First, moral agency is inseparably linked with autonomy. In so far 
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as agents act morally they act autonomously. Autonomous action, in turn, is alleged to 

flow from executives of a particular kind, namely autonomous executives. Should an 

executive become mentally ill, or subject to uncontrollable causality external to himself, 

he ceases to be autonomous, he can make "choices" only in an etiolated sense of that 

word. Although no precise characterization of the autonomous executive may be 

forthcoming, proponents of restrictive Ulysses contracts might tie autonomy to 

authenticity and independence (Dworkin, 1972). And even though that duo, too, is 

vague, no one could reasonably doubt that serious mental illnesses do compromise 

patients' authenticity and independence to some extent. Those who would restrict 

Ulysses contracts to remitted patients with serious mental disorders may then urge that 

we be chary of granting contractual capacity, at least in regard to Ulysses contracts, to 

individuals who fall short of the full moral agency enjoyed by the autonomous. A 

prohibitionist like Dresser (1982) could, on the other hand, maintain that, relative to their 

clinicians, patients' authenticity and independence are too severely compromised to be 

compatible with contractual capacity. 

Against this picture, an alternative view has emerged. The character of the 

executive does not matter in itself So long as patient requests are reasonable and not 

obviously immoral, they ought to be honored. Those who would deny this must argue 

that reasonable and morally permissible requests have no prima facie claim to being 

honored. To put the case in terms of autonomy involves a radical separation of patients 

with serious mental illnesses from the criteria ordinarily employed to assess choices. 

What arguments are there for preferring to judge an agent's contractual capacity in terms 
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of autonomy, if autonomy is not a stand-in for reasonable choice, rather than in terms of 

reasonableness? It has already been argued that if psychologists and other mental health 

providers cannot distinguish the reasonable from the unreasonable, then diagnosis and 

assessment of mental patients is hopeless. So, why might anybody be nervous about the 

reasonableness criterion for assessing preferences and choices? After all, it is what the 

law prescribes. 

Some further arguments against the reasonableness criterion. Two argumentative 

strategies against the reasonableness criterion immediately suggest themselves. The first 

insists on the practical difficulties of Ulysses contracts. Respect for reasonable and 

morally permissible requests is all well and good, but since the patient might fight a 

preauthorized commitment when its time has come, another needless burden would have 

been added to the legal system. The second approach addresses moral issues. It either 

seeks to accommodate the reasonable choices within the framework of autonomy or 

denies that the requests are reasonable and morally permissible. 

The first approach need not detain us. The actual practicality of Ulysses contracts 

cannot be settled from the armchair. What effects a shift in policy would have, would 

require research to determine; however, we already commitment people who fight it. It is 

the moral considerations that need to be addressed. 

Accommodationists might seek to allow some unremitted patients to make 

Ulysses contracts. The chief explored objections to letting patients contract involved 

various forms of the screen argument. There is some condition C which a patient must 

reasonably be supposed to satisfy, if the patient has contractual capacity. Patients with 
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serious mental illnesses cannot reasonably be supposed to have C. So, they do not have 

contractual capacity. The counter-argument maintains that C is reliably determinable in 

patients with serious mental illnesses, C being reasonable and morally permissible 

choice. To bolster this claim, the last section noted that if clinicians cannot identify 

reasonable choices and morally permissible choices, they could not make credible 

diagnoses. They can. So, they can sometimes tell that a patient satisfies C. The 

accommodationist grants this, but puts a new twist on it. Certain desires run counter to 

serious mental illness. A desire for caution on the part of somebody entering mania or a 

keen desire for self-preservation on the part of somebody entering a major depressive 

episode runs counter to the preferences normally exhibited in these illnesses. Rather, 

these cautious preferences more closely coincide with the preferences patients have when 

remitted. Taking the patients remitted state as a baseline forjudging the rationality of 

subsequent behavior, the desire to contract is a demonstration that the screen of illness 

has not successful disguised the genuineness of the preference or its authenticity and 

independence. 

At this juncture accommodationists have for all practical purposes embraced the 

radical proposal. The radical claimed that patients may contract if they have good 

reasons for wishing to contract. If, though the screen turns out to be as transparent as the 

accommodationists have now made it, talk of a screen is misleading. Serious mental 

illnesses do not screen off a patient's genuine preferences in any sense relevant to the 

issue of contractual capacity. Instead, it turns out, the patient's preferences are assessed 

relative to a baseline involving the patient's long-standing character. When the patient is 
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crazy, it is more difficult to tell whether some preferences are reasonable or not, but the 

screen appear now to be not so much an "inner" barrier of the patient as pubic 

information that may be used to rationalize or derationalize particular preferences of the 

patient. The patient's serious mental illness simply makes it less probable that the 

preference and beliefs will be rationalized. The liberals, once transformed to 

accommodationists, have become radicals. 

The other moral argiiment denies that the requests are reasonable and morally 

permissible. Of course this argument works if the requests are not reasonable or if the 

requests are not morally permissible. The first alternative is a non-starter. As already 

argued, it is possible to construct cases where the request to enter a Ulysses contract is 

reasonable. Notice, too, the opponent must argue that all requests coming from patients 

with serious mental illnesses for Ulysses contracts are unreasonable. The proposal at 

hand already concedes that unreasonable requests should not be honored. 

To deny the moral permissibility of Ulysses contracts for unremitted patients with 

serious mental illnesses raises rather different issues. Since many forms of future-

binding are routinely admitted to be morally permissible, we must conclude that Ulysses 

contracts have some feature that makes them, even when reasonable, morally 

objectionable. What this feature might be is not easy to discern. Perhaps it is this. 

Although a choice may be reasonable, it may constitute an objectionable forfeiture of 

autonomy. Philosophers such as Kuflik (1984) believe that it is objectionable to 

permanently renounce one's autonomy, as would happen if somebody voliuitarily became 

a slave for a price. But Ulysses contracts are not pemianent and do not amount to 
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slavery. Patients temporarily run the risk of a loss of a certain range of choice. 

Clinicians do not become the patients' master, and codes of ethics shield patients from 

many forms of clinical abuse. Instead, clinicians work to restore patients a full range of 

choice compatible with the patients' own sense of their overall good as they themselves 

construe it when they contract. By ruiming the risk of premature treatment, patients seek 

to maximize the range of choice and amount of time they will be able to spend making 

those choices in the future. On the assumption that it is rational to try to maximize the 

amount of time one is autonomous, Ulysses contracts are one strategy for achieving that 

end. They are rational if that goal is reasonable. The goal is reasonable. They aid in the 

prevention of some of the worse consequences of serious mental illness, including longer 

fits of non-autonomous choice. 

Nor do obvious paternalist arguments favor prohibiting or limiting reasonable 

Ulysses contracts. If anything, the contracts support aims dear to most patemalists. Once 

patients contract, they become less likely to suffer the most damaging consequences of 

their illness, for clinicians may commit patients when they begin to suffer those 

consequences. Because the damage would almost invariably involve behavior that 

paternalist wish to prevent anyway (viz., spending all one's money in a brothel), the 

contract should be just what caring patemalists would recommend, unless the 

patemalist's sole is concern is with autonomy, in which case the argument of the last 

paragraph applies. 

On the other hand, one might worry that the reasonableness criterion invites too 

much paternalism. Why not have clinicians do whatever the patients have good, morally 
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permissible reasons to do, if they adequately recognized their genuine interests. The 

response is simple. Ulysses contracts arise within a moral, legal, and clinical context in 

which patients can ordinarily, absent a contract, invoke rights against involuntary 

hospitalization and treatment. So seriously are these rights against involiuitary treatment 

taken, that among the conditions listed for contract is the requirement that they come into 

existence through an act of the patient, in this case his signing of a contract. If there is no 

contract, the patient has not waived the right to refuse treatment on occasions when he 

does not meet the ordinary commitment criteria in the law that require him to be 

dangerous to self or others, or unable to live safely in the community, as a result of his 

mental illness. If we routinely allowed others to touch us whenever we would have good 

reason to allow others to do so, if we adequately assessed our situation, there would be no 

need for a formal instrument like a Ulysses contract. The argimient here is maintaining 

that reasonableness is the correct standard for contractual capacity in cases where an 

individual wishes to enter into a future-binding contract. 

Another concern about reasonableness. A less obvious obstacle for an advocate of 

Ulysses contracts has to do with the holistic nature of belief systems. Although clinicians 

can establish the reasonableness of patterns of belief over time, it is an open question 

whether they can identify reasonable, particular beliefs, especially in patients with serious 

mental illnesses. If clinicians cannot, they might not know that a particular desire to 

enter into a Ulysses contract is properly thought through. The ratiocinations of patients 

in favor of their preferences may be too skittish to judge as reasonable. Part of the 

difficulty emerges from an uncontroversial fact about preferences. From the same set of 
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beliefs, a person may rationalize incompatible choices. For example, it might be 

reasonable for me to desire to go to Zuma Beach. On the other had, it might be 

reasonable for me to go to the Hollywood Bowl. I cannot do both at the same time, but it 

could be perfectly rational to prefer either at any particular time. Likewise, a patient 

might at one moment offer cogent reasons for wishing to enter into a Ulysses contract. 

The next moment he may offer cogent reasons for not entering it. Many people have had 

this experience when deciding whether to give or accept a marriage proposal. If a patient 

does this swinging from pro to con a lot, doubts may be raised about his contractual 

capacity. And since vacillation is common in mental patients, perhaps these doubts 

should generalize to their contractual capacity. Call the patient the vacillator. 

Despite initial qualms, it is morally permissible to enter a contract with the 

vacillator. Begin with an uncontroversial case. I am indeed fickle. I do have difficulty 

making up my mind where to spend my time off One moment I prefer Zuma, the next 

the Hollywood Bowl. At any time, I have good reasons for either. Must I imitate 

Buridan's Ass and do nothing? Suppose I promise to take a friend to the Hollywood 

Bowl. I know, as does she, that in a moment I will prefer Zuma and try to convince her 

too. I also know that she will hold me to my promise. Without the promise, I might stay 

at home in hopeless rumination. The promise established a coercive external mechanism 

helping me to secure an otherwise imattainable end. Even though I may moments later 

regret the promise, it does not follow that it was wrong for me to make, let alone wrong 

for others to accept, it. Return to the vacillator. He too cannot make up his mind. The 

Ulysses contract permits him to erect an external, coercive mechanism for helping him to 
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realize one of his reasonable choices. What matters is that the choice is reasonable, 

which at some moments it is. That incompatible preferences may not be supported by 

equally reasonable consideration does not commit one to holism's suggestion that 

reasonable beliefs are not identifiable in vacillators. The lesson is that both beliefs, even 

though incompatible, are reasonable. Clinicians can and do recognize that. No more is 

required. 

Conclusion on Ulysses contracts. The discussion of Ulysses contracts supports the 

view that reasonableness is the correct criterion for contractual capacity. Even if the 

common-sense tendency is to tie contractual capacity to the state of a patient's executive 

character, that tendency is a mistake. The argument's conclusion is that Ulysses 

contracts with unremitted patients are sometimes permissible; so, Howell, Diamond, and 

Wikler (1982) are wrong. Further, if they are wrong, then so is Dresser (1982), who 

argues Howell, Diamond, and Wikler being too ready to allow Ulysses contracts. 

Further, this section has offered an extended example of casuistic reasoning within the 

moral decision metric. It also noted, in passing, the agreement of the casuistic conclusion 

with a Kantian argument the permissibility of Ulysses contracts with unremitted patients. 

It is a benefit when the metric shows that alternative moral theories and approaches are 

concordant in their conclusions. 

Step 6: Selecting the Best Option 

Step six is easy. It was step 5 that involved the difficult work. If the previous 

section's argument is correct, allowing unremitted patients to enter into Ulysses contracts 
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is the correct option. Options that constrain the ability of still competent unremitted 

patients to enter into Ulysses contracts should be rejected. 

Steps 7 and 8; Assessing Option for Code Compliance and an Unneeded Step 

The APA Code's standards are silent on Ulysses contracts. For example, that 

Ulysses contracts involve a written contract is clearly compatible with the Code's 

standard requirement that informed consent be obtained. The chief aspirational principle 

of the Code that bears on the permissibility of Ulysses contracts is Principle D, which 

enjoins psychologists to "respect rights of individuals to privacy, confidentiality, se/f-

determination and autonomy'' [emphasis added]. The importance of self-determination 

and autonomy was central in the argimient for a liberal view of Ulysses contracts. Given 

that there is no discernible Code conflict, the Ulysses contract does not raise issues of 

possible morally required disobedience to the Code. So, rather than going to step eight, 

which is designed to handle cases of conflict, the decision metric requires one to next go 

to step nine. 

Step 9: Implementation 

In the case at hand, implementation would be coming to favor Ulysses contracts 

being made available to the class of persons with serious mental disorders for whom 

these contracts are intended to benefit. Given that Ulysses contracts are not recognized 

under current law, psychologists may also have an obligation to lobby for these contracts 

by contacting legislators and their state psychological associations and national 

psychological associations to inform them of the benefits Ulysses contracts offer some 

persons with serious mental disorders. How strong this later obligation is has not been 
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argued. The more benefit it is reasonable to believe Ulysses contracts stand to offer, as 

well as the amount of misery Ulysses contracts will avert, are important in determining 

the strength of an obligation to lobby. Likewise, the perceived seriousness of not leaving 

citizens at liberty to enter into these contracts is yet another issue. 

Step 10: Evaluate 

Given that Ulysses contracts are not living options for citizens, there is no 

outcome data to evaluate. Nevertheless, evaluation is not limited to seeing what outcome 

data show. Evaluation also involves a psychologist's willingness to look at alleged 

refutations of the permissibility of Ulysses contracts should they be offered. Further, 

evaluation of Ulysses contacts commits psychologists to noting any weaknesses in the 

argument that may prove fatal to it. Often arguments that command a psychologist's 

assent at one time will, in light of future experience and developments in behavioral 

science, come to be seen as inadequate. Evaluation is in large measure a willingness to 

surrender or modify an option that further experience or reflection shows to be deficient. 

Conclusions 

Holmes' challenge has been met. One cannot learn all important dimensions of a 

psychologist's professional work by just being one. Though a good character is the 

bedrock of morally and ethically defensible behavior, instruction in ethics and morality is 

also needed. The provisions of the Code must be taught or studied to be known and 

incorporated into practice. Knowledge of moral theory is necessary to think accurately 

about moral problems. Further, there are moral metrics that can aid psychologists in their 

moral thinking. However, one of the prominent metrics, Koocher and Keith-Spiegel's, 
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has been shown to be inadequate to the task. Two better moral metrics, one heavily 

dependent on the Code and underdescribed morally, the other with more direct links to 

moral theory have been described. The second moral metric was shown to be of use by 

being employed in a discussion of the moral permissibility of Ulysses contracts. There 

can be no serious doubt that both these metrics are teachable. What can be discovered 

can be taught. This dissertation described the two metrics. 

In the course of discussing these issues, it should be apparent that there may well 

be many defensible moral metrics. Psychologists dissatisfied with the metrics offered 

here could decide to discover defensible metrics of their own. Still more, the possibility 

of competing moral metrics leaves open the possibility that total agreement on what to do 

and think about moral problems is impossible to attain. Again, the situation has at least 

several similarities to the problem confronting a person seeking to find a route from one 

town to another. He will know that some routes v«ll not take him to his destination. He 

will also notice that there are usually several ways to get to the destination. He will also 

have to admit that others may not take the same route as he is taking. He will have to 

admit that different routes are defensible choices. In those regards, his problem is like 

many moral problems. When serious moral or ethical disagreements arise, it may be 

possible to resolve them by dialogue. One cannot know that agreement is impossible 

until dialogue is begun. The use of a metric has the considerable advantage in making 

one's moral thinking explicit and public. The metrics presented in this dissertation are a 

beginning in showing what psychologists must be taught and learn. 
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