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ABSTRACT 

Democratic procedures allow us to decide as a society what to do. We 

intuitively embrace the ideal of a democratic state. But do we need democracy? 

Some argue that the social institutions we need to live well legitimately evolve 

through the spontaneous and decentralized activity of free individuals, thereby 

making democratic decisions unnecessaiy. But because unjust inequalities in 

power inevitably develop through the evolution of property regimes and market 

systems, there are strong moral reasons for the community to establish 

democratic procedures to monitor and rehabilitate these historically entrenched 

institutions. Executing this corrective function is a central reason why we do in 

fact need democracy. 

Yet there is considerable disagreement about democracy's precise 

justification beyond this functional rationale. John Stuart Mill and Richard 

Ameson both argue for the claim that the justification of popular rule is solely d. 

matter of democracy's ability to generate morally correct outcomes. I reject these 

views. Democracy is valuable beyondCbemg a means to some other morally 

desirable ends. Democracy is justified, I argue, because it is an intrinsically just 

procedure. 

The challenge is to understand what this means. Joshua Cohen suggests 

that democracy is intrinsically just because in the process of democratic 

deliberation reasonable citizens are given reasons to accept exercises of state 

power. I reject Cohen's deliberative model because it does not adequately 
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appreciate the range of moral disagreement in contemporary democracies. 

Further, the standard of reasonableness at the heart of his justification for 

democracy is not consistent with the use of majority rule, an essential element of 

the democratic process. Instead, I argue that democracy is an intrinsically just 

procedure because it distributes political power over the decisions regarding the 

basic rules of social life equally, and thereby satisfies each individual's interest in 

the public affirmation of his or her basic social standing. Democracy matters 

because the public declaration of equal moral standing matters. 
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INTRODUCTION 

In 1980 I graduated from high school, reached my eighteenth birthday, 

and acquired the right to vote. Just out of high school, I was bound for military 

service. Talk of politics at the time revolved around the Iranian Revolution and 

the subsequent efforts to free U.S. hostages in Tehran. A rescue operation 

ordered by then President Jimmy Carter failed, and with it. Carter's political 

fortimes nose-dived. I was still greatly under the influence of my parents' 

tutelage so I don't have the sense that my first vote was genuinely my own 

(though it counted for Ronald Reagan and against Carter just the same). 

Four years later I was a Navy Petty Officer. The major presidential 

candidates in 1984 were Reagan and Carter's vice president, Walter Mondale. 

One of Mondale's primary policy concerns was to reduce the federal deficit, and 

that meant cutting government spending. In contrast, Reagan, buoyed by a 

surging economy, championed the 300 ship Navy. It was pretty clear how I 

would vote. A 300 ship Navy meant more surface vessels, and more surface 

vessels meant more aircraft carriers. More aircraft carriers meant two things-

more aircraft and more squadrons. More aircraft meant more aircraft 

technicians, of which I was one. More squadrons meant more promotions, and 

more promotions meant more job security and more money. So I voted for 

Reagan again but this time the reasons were more clearly my own. 

Years later, in my senior year as a philosophy and political science 

undergraduate, I had occasion to recount my what I was convinced was my 
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flawless political reasoning in a course on political theory. Never before had I 

considered the possibility that I had gotten things wrong. Of course, Reagan built 

the Navy, though not quite to the 300 ship level. Nevertheless, the nation's 

budget did include the aircraft carriers and the aircraft and I had gotten the 

promotions and the money. I was pretty clearly right about all that. 

But the question of whether it had been right to simply vote my (apparent) 

interests was another matter. Had I even been right about my interests? Did I 

need to know anything dibovX the interests of anyone elsel What about the other 

issues on the ballot? Was voting Republican a good move for me? For my family? 

For my fellow citizens? What did it mean to say that other citizens were my 

'fellows'? What had earlier seemed rather straightforward to me suddenly 

appeared now to be in need of defense, and I wasn't sure how to proceed. 

How should I—or any citizen—behave in my capacity as a democratic 

citizen? This question gnawed at me for some time. Some insight was gained in 

writing a qualifying paper on the topic of citizenship in liberal political theory. 

The central lesson of that research was that what democratic citizens ought to do 

might depend upon the reasons for having democracy in the first place. That led 

to this dissertation project. 

Why do we value democracy? What do we mean by democracy? In this 

dissertation I assume an answer to the latter question and then investigate the 

former. Democracy is a formal method for making collective decisions, chiefly on 

matters of legislation. It may be analyzed following Thomas Christiano—to whose 
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work I am heavily indebted—into three central components. First, it consists in 

popular sovereignty. Those persons who are the final authority on legislation are 

the people who are bound by the laws established. Second, democracy is 

characterized by political equality as manifest especially in the majoritarian 

decision rule. Each minimally morally competent person in sovereign nation is 

accorded the same political power as every other citizen. The first two elements 

assert that in a democracy there is no distinction between the class of subjects 

and rulers, and there are no second-class citizens. Third, democratic rule also 

includes institutions for rational social deliberation. It is not just that we make 

certain decisions collectively in a democracy, we also make them after some 

consideration of the advantages and disadvantages of the available alternatives. 

Throughout this dissertation, when I speak of democracy this is what I will have 

in mind. 

The dissertation addresses the following questions. If popular consensus 

on democracy is not misguided, is the value of democracy exclusively 

instrumental, or can the democratic procedure be intrinsically just? What does it 

mean to assert that democracy is an intrinsically just procedure? If democracy is 

an intrinsically just procedure, what does this amount to? And finally, what is the 

connection between democracy's value as defended here and norms of 

democratic citizenship? I begin, however, with a more fundamental question. 

Recalling that democracy is a method for making collective decisions, why should 
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we have any need for it? Why should we have collective decision making at all? 

For my answer, please continue to chapter one. 
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CHAPTER ONE: WHY COLLECTIVE DECISION MAKING AT ALL? 

1.1 Consensus on Democracy Not All We Need 

Democracy is a formal method for making collective decisions. It is one 

among other forms of collective decision making. Hence, it might be expected 

that justifying democracy would involve a demonstration of its comparative 

strength relative to competitors. But one might be hard-pressed in this day and 

age to identify serious contenders given the surprising degree of consensus that 

democracy appears to enjoy. But even if consensus here is the reality it is not all 

we need. In our practical affairs disagreement with others is often an obstacle to 

progress, both our own and that of others. Achieving consensus is one way of 

overcoming disagreement. Suppose I want to eat with Steve and Mark, and Mark 

wants to eat with Steve and me, and Steve wants to eat with Mark and me, but 

each prefers a different restaurant. Disagreement about where to eat is an 

obstacle to the satisfaction of our individual preferences to eat with one another. 

Our preferences could be satisfied if we achieve consensus on a place to eat. Of 

course, consensus is not always possible. Further, it is not always necessary to 

get what we all want. Even in this example, we might each go to our own 

preferred restaurant, get an order to go, and meet somewhere to eat together. 

But consensus is not always sufGcieDtXa get what we want either, and that may 

seem surprising. If we all agree that democracy is the favored method for making 

collective decisions, isn't that all we need? Well, all we need for what? 
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From the point of view of social architects, there is the difficulty that 

democratic rule probably is compatible with several different institutional 

configurations and one or another will have to be decided upon. From the point 

of view of the participants in the democratic system, there is another problem. 

Rarely do institutions strictly determine behavior. Often they leave a great deal 

of discretion to the individuals who act under their influence. Sometimes we 

want to promote informal norms or guidelines that complement the formal rules 

of the institutions. For instance, there is a set of formal rules which establishes 

rights of way for vehicular traffic, and serves as the basis for assigning fault or 

legal liability. However, we often think it appropriate to endorse certain 

courtesies that are not required by the formal and enforceable traffic rules. 

Accelerating to Taeat' a red light at a typically busy intersection may in fact be 

within the legal rules, but the gains from endorsing more cautious behavior are 

desirable even if it is not desirable to make such behavior a formal or enforceable 

part of the code itself. In general we find it appropriate to supplement the formal 

institutional framework by endorsing norms which we think ought to guide 

participants who enjoy discretion within the institution. Perhaps the better part 

of virtuous participation in an institution is imderstanding and observing these 

extra-legal guides. 

So, with respect to democracy, we might want to identify the relevant 

normative considerations that ought to guide citizens in their capacities as 

democratic participants. Is consensus on democracy as the form of collective 
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decision making sufficient for spelling out the normative considerations that we 

think ought to guide citizens in their political conduct? I am inclined to think it is 

not. Part of what will determine the content of these norms (call them norms of 

democratic citizenship) will be the reason(s) for establishing democracy in the 

first place. Norms of democratic citizenship are sensitive to the justificatory 

bases of democracy, and to the extent that those who favor democracy do so for 

different reasons, we can expect different sets of citizenship norms to be favored. 

For instance, if it turns out that the rationale for democracy is that it 

serves to generate consensus in important social matters from initial 

disagreement among citizens, norms that encourage abstention firom certain 

stances or positions in public argimientation might be appropriate.' On the other 

hand, if democracy is justified by appeal to its comparative strength at generating 

competitive struggles for political power wherein aspirants for public office must 

be responsive to the demands of (only) a majority of citizens, consensus may be 

entirely unimportant as a concern for citizen conduct.^ And as the proposed 

bases for democracy multiply, so too will the variation in norms that guide 

(virtuous) democratic citizens. So, given the desirability in establishing norms of 

democratic citizenship and the need for particularizing the institutions that must 

realize democratic decision making, consensus on democracy simpliciter is 

' Proponents of deliberative conceptions of democracy stress the norm that the virtuous 
citizen abstains from appealing to the truth of her conception of the good as a reason in 
public deliberation. See chapter three below for a discussion of deliberative democracy. 
2 The model of elites competing for votes is developed in Schumpeter (1942). 
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insufficient to both our practical needs as citizens and our theoretical needs as 

philosophers. In short, it is not all we need. 

1.2 The Evolutionary Challenge to Democracy: No Need for Collective Decision 

Making 

Subsequent chapters deal with different justifications for democracy. This 

chapter covers a different sort of challenge to democracy. The dearth of 

alternative collective decision making methods mentioned above is overstated. 

Perhaps I should have said that among those who are interested in collective 

decision making, democracy faces no serious rivals. But, of course, there are 

those who find no interest in collective decision making. Some are animated by 

the conviction that collective decision making itself is unjustified, at least in 

contexts of non-voluntary associations such as modem coercive states. If this 

claim is right then democracy, as one instance of collective decision making, is 

also unjustified in this context. The claim that collective decisions are unjustified 

may receive support firom a distinct claim: collective decisions are unnecessary.3 

I want to focus in this chapter on this latter claim in what follows.4 

3 The precise nature of the support need not concern us here. But we can imagine the 
latter claim being used to rebut an objection to the former claim as follows. The 
opponent of democracy makes the following claim: Collective decision making is 
unjustified because it violates individuals' rights. The defender of democracy objects: 
Foregoing collective decisions leaves persons worse off. Reply: Collective decision 
making yields no advantages that cannot be secured by individuals voluntarily 
cooperating within their individual rights. 

* As for the latter claim, we will see in chapter five how the democratic procedure 
advances a particularly important moral interest that competes with (or perhaps 
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To say that collective decision making is unnecessary does not in any way 

impugn the attraction to living with others. No one worth taking seriously doubts 

that maintaining a common life with at least some others is valuable. The issue is 

whether or not anything is to be gained by having a formal mechanism for 

making authoritative decisions which are to bind the members of the collective. 

Those who answer in the negative but are realistic about the advantages of living 

with others advance what I call a thesis of spontaneous social evolution. 

According to this thesis, the institutions needed to mediate relations between 

persons living together may satisfactorily evolve through informal or 

decentralized activity of individuals. I mean to argue against this view, viz., that 

democracy is a preferred solution to a problem faced by a group of any 

substantial size whose members, for one reason or another, desire and/or pursue 

things such that some common life is necessary. In particular, they face the 

problem of ensuring that the basic terms of that common life satisfy the demands 

of justice. 

While the reference of l)asic terms* is admittedly vague, let me specify one 

item I take to fall under it. I have in mind the scheme(s) of property. There are 

three reasons for the concern over the property arrangement. First, philosophical 

positions on property often take center stage in discussions of social justice. 

Questions regarding property are ever-present in both theoretical circles and in 

complements) any plausible theory of individual rights. It is plausible that some 
individual rights will limit democratic decision matdng, but I am not persuaded that any 
plausible set of individual rights entails that no form of collective decision making is 
justified. 
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actual political arenas: What sorts of objects can be owned and by whom? Is 

private propertyjustified and if so, in what form? Is taxation permissible and if 

so, at what rates and for what purposes? What sorts ofexchange or transfer shall 

be permitted? Which forbidden?Answers to such questions are either explicit in 

or implied by any adequate accoimt of justice. Second, property arrangements 

are themselves often taken to be instances of important social institutions arising 

without the need for formal collective decision making. If other social 

institutions necessary to a common life can arise in similar fashion, then 

democracy, it may be argued, is a 'solution' to a problem we don't really face. 

Third, a property scheme in the sense I have in mind constitutes one of the bases 

for principled conflict resolution. That is, settlement of conflicts regarding 

property is to be achieved chiefly by applying the rules constituting the property 

scheme to the facts of the particular case at hand. This is significant because 

settling disputes is an essential function that must be addressed by a group of 

persons sharing a common life. Consequently, the property scheme is essential 

to the nature of the common life of a group of persons whose interests are 

interdependent in important ways. For these three reasons, then, keeping the 

property arrangement in mind helps to give substance to what the problem of 

collective decision making involves. 

1.3 Inspiration for Social Evolutionary Thesis: Hobbes, Locke, and Hume 

Will necessary social institutions such as a property scheme evolve 

through decentralized activity of human agents? In contemporary thought, some 
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inspiration for an affirmative answer is drawn from the work of early modem 

political philosophers such as Thomas Hobbes, John Locke, and David Hume. 

This may seem a bit odd since each of these theorists held in the end that the 

circumstances of pre-civil society required certain functions to be fulfilled by 

formal government, one which presumably has authority to make certain 

important social decisions. In light of their influence on contemporary thought, 

it is helpful to consider how each viewed the potential for spontaneous activity 

amongst rational individuals. Should we expect viable and just social institutions 

to emerge from a spontaneous order? 

1.3.1 Hobbes on Property and Government 

The pessimism of Hobbes' picture is well-known. Without a superior force 

to alter individual incentive structures, men's life would be, he famously thought, 

'solitary, poore, nasty, brutish and short'. To his mind, the independent activities 

of rational, self-interested individuals must lead to a mutual contract creating an 

absolute Sovereign.s With respect to property, each person has via the right of 

nature a liberty right to make use of all things. But mere possessions, such as 

they are, can be converted into property only after the creation of the centralized 

power. Even then, the property rights are ineffective against this sovereign. 

5 "But because covenants of mutual trust, where there is no fear of not performance on 
either part...are invalid; therefore before the names of just and unjust can have place, 
there must be some coercive power, to compel men equally to the performance of their 
covenants, by the terror of some punishment, greater than the benefit they expect by the 
breach of their covenant; ...and such power there is none before the erection of a 
commonwealth" (Hobbes, Leviathan, Part I, chs. 14-15)-



23 

Hence, on Hobbes' account, human nature in a pre-social order allows for 

adequate social institutions to emerge only a^erthe establishment of the 

strongest centralized decision maker.® This story, if it is correct, offers little 

comfort for the spontaneous evolution theorist. 

But the story is not correct, for Hobbes' account is deficient. Two 

difficulties especially draw attention. First, the individualism characteri2dng 

human nature is excessively narrow. I am inclined to assign some degree of 

sociality to humans. I will not argue for this point since it represents a 

concession of sorts to the evolutionary thesis. Weakening the individualism 

assumption should make it easier for persons to cooperate in the construction 

and maintenance of necessary social institutions. The second problem is that 

Hobbes relies on the idea that individuals are sufficiently rational to enter into an 

agreement with others so as to promote their long-term interests by creating a 

dominant enforcement mechanism, but they are insufficiently rational to engage 

in less drastic activities to achieve that same goal. This confers too fine a grain on 

what rationality can and can't do. It simultaneously expects both too much and 

too little of human rationality. In a state of nature as treacherous as the one 

® "A fifth doctrine, that tendeth to the dissolution of a commonwealth, is, that eveiy 
private man has an absolute propriety in this goods; such, as excludeth the right of the 
sovereign. Every man has indeed a propriety that excludes the right of every other 
subject: and he has it only from the sovereign power; without the protection whereof, 
every other man should have equal right to the same. But if the right of the sovereign 
also be excluded, he cannot perform the office they have put him unto; which is, to 
defend them both from foreign enemies, and from the injuries of one another; and 
consequently there is no longer a commonwealth." (Part II, ch. 29; Chapter i8 lays out 
the Sovereign's right to make all rules that govern property, and rights to adjudicate 
private conflicts). 
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Hobbes depicts, how would rationality develop to the point of concluding that 

onlydi covenant with all the others for mutual transferring of rights get them out 

of such a bad situation?7 And such a mutual transfer would be logistically quite 

complex. How could such a covenant be signaled to all the others? Maybe this 

problem could be made easier if there were relatively few persons around. But 

now we are starting to alter the state of nature: fewer persons means fewer 

threats from others competing with one. This amounts to less competition or less 

scarcity. Either way, this would make it easier for individuals to take steps in 

promoting cooperation short of contracting for an absolute sovereign.® 

Subsequent theorists seemed to have corrected for Hobbes' pessimism. 

1.3.2 Locke on Property and Goverrmient 

Both Locke and Hume were more optimistic about the prospects for 

coordinated activity among individuals in pre-civil society. Locke, for instance, 

distinguishes between the state of war and the state of nature. The former 

7 This is logically the only sort of covenant that can sensibly be kept first, since, if 
successful, it has the effect of creating the enforcement mechanism, absence of which 
makes defecting the dominant strategy in cooperative situations. 

® See Robert Axelrod (1984), chapter 7, on the benefits of what he terms 'decomposition'. 
The point is to increase the degree to which future interactions with the same persons 
loom in their reasoning about what to do in the present interaction. Large interpersonal 
projects can be decomposed into smaller transactions which encourages the degree to 
which continued interaction is valuable. The increased value of future interactions 
improves the value of cooperating now. So far as I can tell, Hobbes set the stage for 
andyzing the possibility of cooperation in terms of prisoner's dilemmas. In the analyses 
I've looked at, Hobbes is criticized for conceiving the state of nature as a one-shot play. 
The move is then to reinterpret the state of nature as an iterated prisoner's dilemma 
situation, where consideration of future transactions with the same persons can lead 
even rational egoists to cooperation. 
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situation consumed Hobbes' attention; the latter, however, is characterized by 

Locke as "men living together according to reason, without a common superior 

on earth, with authority to judge between them."9 And living together without a 

common superior allows for a fair range of mutual undertakings. 

"...for it is not every compact that puts an end to the state of nature 
between men, but only this one of agreeing together mutually to 
enter into one community and make one body politic; other 
promises, and compacts, men may make one with another, and yet 
still be in the state of nature. ...for truth and keeping of faith 
belongs to men, as men, and not as members of society. ...I 
moreover affirm, that all men are naturally in that state and remain 
so, till by their own consents they make themselves members of 
some political society" (Locke, ch. II). 

Despite his later admission that "mankind, notwithstanding all the privileges of 

the state of nature,...are quickly driven into society", Locke crucially allows for a 

robust property scheme to develop.'® The development occurs in two stages. The 

first stage is characterized by a relatively uncomplicated social life: 

"The equality of a simple poor way of living, confining their desires 
within the narrow bounds of each man's small property, made few 
controversies, and so no need of many laws to decide them, or 
variety of officers to superintend the process, or look after the 
execution of justice, where there were but few trespassers, and few 
offenders. Since then those, who like one another so well as to join 
into society, cannot but be supposed to have some acquaintance 
and friendship together, and some trust one in another; they could 
not but have greater apprehensions of others than of one another." 
(Locke, ch. VIII, § 107) 

9 Locke, Second Treatise on Government, Chapter III, § 19. 

Locke, Chapter IX, § 127. C. B. Macpherson remarks that Locke's chapter on property 
in the Second Treatise—Locke's unique contribution to the seventeenth-century debate 
about nature of civil government—"^ed property rights firmly in the centre of all 
subsequent liberal theory" (1980, xvi). 
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The simplicity and egalitarian poverty of this manner of life follow from strong 

moral limitations on acquisition of property. The usual manner of acquiring 

property—mixing one's labor with an unowned object—is constrained in Locke's 

story by a spoilage condition and a proviso requiring that one leave enough and 

as good for others. But the effective restriction on acquisition imposed by these 

two limitations is essentially circumvented by the invention of money. This 

achievement, the adoption of a common medium of exchange, initiates the 

second stage of pre-civil social life. 

Money, of course, does not spoil. Consequentiy one can benefit from 

acquiring great amounts of perishable goods; one need only trade them for 

money before they spoil. This possibility also makes it possible for persons to 

acquire huge tracts of land. Not only can one acquire property rights over tracts 

of land beyond that which one can cultivate oneself, one can also purchase the 

labor power of others, thereby gaining rights to the products of /Ae/r labor. In 

Locke's view, the proviso requiring enough and as good to be left for others can 

also be satisfied if God's chosen—"the mdustrious and rational"—acquire the 

lion's share of the land." Their activity increases the value of land near a 

hundred fold. And as "different degrees of industry were apt to give men 

possessions in different proportions, so this invention of money gave them the 

opportunity to continue and enlarge them" (Chapter V, § 48). The unportant 

point here is that the invention of money (and the inequality of private property 

" Locke, chapter V,§ 34. 
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to which it leads) occurs prior Xa the establishment of government.Ultimately, 

however, pre-civil social life is marked not only by greater inequality in estates 

but also by certain inconveniences threatening the preservation of life, liberty and 

these estates. ̂3 Locke himself theorizes that the severity of the threat renders it 

reasonable to consent to civil government: 

"...that though in the state of nature he hath such a right, yet the 
enjoyment of it is very uncertain, and constantly exposed to the 
invasion of others: for all being kings as much as he, every man his 
equal, and the greater part no strict observers of equity and justice, 
the enjoyment of the property is very unsafe, very unsecure. This 
makes Mm willing to quit a condition, which, however free, is full of 
fears and continual dangers: and it is not without reason, that he 
seeks out, and is willing to join in society with others, who are 
already united, or have a mind to unite, for the mutual preservation 
of their lives, liberties, and estates, which I call by the general name, 
property. 

The great and chief end, therefore, of men's uniting into 
common-wealths, and putting themselves under government, is the 
preservation of their property." (chapter DC, §§ 123-4, emphasis in 
original). 

Configuring the legislative and executive functions of government is up to the 

majority of the persons composing the iDody politic', which entrusts to the state 

the powers necessary for the performance of these functions.'4 And so, in Locke's 

own theory, despite significant limitations of scope, a formal device for collective 

"This partage of things in an inequality of private possessions, men have made 
practicable out of the bounds of society, and without compact, only by putting a value on 
gold and silver, and tacitly agreeing in the use of money" (Locke, Chapter V, § 50). 

•3 Locke, chapter EX, §§ 124-127. 

Though the majority is to decide the form of government, political power appears to 
be distributed according to contribution to public good. See chapter XIV, §§ 157-8. On 
the idea of contribution as a basis of political power see my discussion in chapter four 
below. 
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decision making is a natural response to the circumstances arising from the 

decentralized activity of individual agents. 

1.3,3 Hume on Property and Government 

David Hume's account proceeds from assumptions fundamentally 

different from Locke's, but the relevant points hold: (i) civil government is, in the 

end, thought necessary for human well-being, but (ii) the potential for 

meaningful social interaction without government is nonetheless considerable. 

And once again, (iii) the institution of property in particular is thought to evolve 

without the need for any formal collective decision making. These latter two 

points render Hume and Locke especially inspirational for those who deny any 

need for collective decision making, and by entailment, any need for democracy. 

Hume views the rules governing property as perhaps the chief part of 

justice, and so we must attend to his remarks on justice. Hirnie argues that were 

individuals forced to live alone they would be ill-suited (by comparison with other 

animals) for survival. "Society provides a remedy for these three inconveniences. 

By the conjunction of forces, our power is augmented: By the partition of 

employments, our ability encreases: And by our mutual succour we are less 

expos'd to fortime and accidents. Tls by this additional force, ability, and 

security, that society becomes advantageous" {Treatise, 3.2.2). Living with others 

in a common social life thereby increases one's ability to acquire goods. 

Possessions, however, are goods of a sort that can be acquired by others through 



29 

violence. Consequently, "[a]s the improvement, therefore, of these goods is the 

chief advantage of society, so the instability of their possession, along with their 

scarcity, is the chief impediment" (ibid). 

The instability of possessions is the first impetus for the formation of the 

rules of justice and for the rules of property.'s "No one can doubt, that the 

convention for the distinction of property, and for the stability of possession, is of 

all circumstances the most necessary to the establishment of human society, and 

that after the agreement for the fixing and observing of this rule, there remains 

little or nothing to be done towards settling a perfect harmony and concord" 

(3.2.2). This constitutes the beginnings of the artificial institution of property. 

Yet merely conferring stability on the holdings of society's members at a 

single time is not sufficient to allow persons to make the most of their common 

life together. For the initial distribution of property is not likely to be optimal, 

and so a mechanism is needed in order to allow individuals to engage in 

commerce. Hence, an institution of transfer is invented, and Hume fixes on 

consent as the key feature of just transfer. Hume's point is that this will allow for 

pareto improvements in the redistribution of objects. But there is still more room 

for allowing individuals to improve their condition in society. Contracts for 

exchange or rendering of services to others with non-simultaneous performance 

is accomplished by a convention of promise making.Hume writes: "We have 

'5 Hume, Treatise, 3.2.2. "The origin of justice explains that of property. The same 
artifice gives rise to both" (p. 491). 

Hume, Treatise, 3.2.5. (520) 
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now mn over the three fundamental laws of nature, that of stability of possession, 

of its transference by consent, and of the performance of promises. Tis on the 

strict observance of those three laws, that the peace and security of human 

society entirely depend; nor is there any possibility of establishing a good 

correspondence among men, where these are neglected. Society is absolutely 

necessary for the well-being of men; and these are as necessary to the support of 

society" (3.2.6). 

But though these laws are necessary to felicitous social life, they require 

government neither for their origination nor for their execution, at least at first. 

Here Hume follows Locke: 

"[government] is not necessary in all circumstances, nor is it 
impossible for men to preserve society for some time, without 
having recourse to such an invention...The state of society without 
government is one of the most natural states of men, and may 
subsist with the conjimction of many families, and long after the 
first generation. Nothing but an encrease of riches and possessions 
cou'd oblige men to quit it; and so barbarous and iminstructed are 
all societies on their first formation, that many years must elapse 
before these cou'd encrease to such a degree, as to disturb men in 
the enjoyment of peace and concord" {Treatise, 3.2.8). 

Before commerce and promise-keeping arrangements are fully made use of, "the 

possessions, and the pleasures of life are few, and of little value, as they always 

are in the infancy of society" (ibid.). Ultimately, however, the increase in 

possessions and riches as well as the increase in nimibers undermine unassisted 

observance of the rules of justice despite the understanding by society's members 

of the need for it. 
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"The Piarmfiil] consequences of every breach of equity seem to lie 
very remote, and are not able to counterbalance any inmiediate 
advantage, that may be reap'd from it. They are, however, no less 
real for being remote; and as all men are, in some degree, subject to 
the same weakness, it necessarily happens, that the violations of 
equity must become very frequent in society, and the commerce of 
men, by that means, be render'd very dangerous and uncertain. 
...and as 'tis impossible to change or correct any thing material in 
our nature, the utmost we can do is to change our circumstances 
and situation, and render the observance of the laws of justice our 
nearest interest, and their violation our most remote....Here then is 
the origin of civil government and allegiance" (Treatise, 3.2.7). 

1.4 Spontaneous Solutions to Collective Action Problems: Hume, Taylor and 

Schmidtz 

I want to focus on Hume's story because it is the most detailed on the way 

in which necessary conventional social institutions evolve. But note that what 

seems to be at stake in each of the three stories, or at least, what many 

contemporary theorists have taken to be at stake, is the state's function as an 

enforcement power. Yet power is one thing, its manner of direction another. 

Democracy is importantly about direction. It is a method for making decisions-

determining where power is to be exerted and not exerted. If there is no 

enforcement power, perhaps no decisions will be effective. But that is a separate 

matter. The argument for democracy proceeds along a distinct (though obviously 

not unrelated) path from the justification of enforcement, i.e., coercive state 

power. By all means, the argument for democracy is also inherently about power 

as well, but it is about the form and distribution of power, not the fact of its 

existence. Democracy, committed as it is to political equality, specifies that the 



decision procedure is to instantiate equal voting power. ̂7 Other forms of deciding 

important public matters will distribute this power differently, as in Hobbes' 

story where the Sovereign is described as the only will in the commonwealth, and 

the range of topics over which the Sovereign rightfully decides is virtually 

unbounded.'® The point is that while the argument for democracy assumes that 

some form of power or another will be at work, the argument for collective 

decision making simpliciter is essentially tied to the point about directing the 

power. Contemporary opponents of centralized decision making seem to ignore 

the question of the directional aspect of political power. 

To return to the initial problem for which I proposed democracy as the 

preferred solution, recall that a group of persons must decide the basic terms of 

their common life together. Both Locke and Hume think that such a common life 

admits of a considerable degree of social activity. The allow for the appropriation 

of goods, the adoption of a medium of exchange, and a good deal of market 

commerce in goods and services sufficient to generate considerable inequality in 

the distribution of wealth. In their stories certain necessary social institutions 

have, as noted above, a/reac(Kdeveloped, and the state's enforcement power is 

legitimated (only?) in service of these pre-established institutions. It is this 

sequence of development that animates the question of whether or not a formal 

'7 This may be a minimal specification of political power. To the extent that other factors 
count as (or are convertible to) political power, democracy may require equalizing there 
as well. For a suggestion along these lines See Christiano (1996), especially the last half 
of chapter two. 

Leviathan, chs. 17-8. 



33 

collective decision making mechanism is needed, for when the state as the agency 

of power come along in these stories, the direction of force is importantly 

settled.'9 In the most salient case, the institution of property is already 

established. In Locke's view, though laws of government 'regulate the right of 

property' (ch. V), taxation of this property, even for the public good, requires 

consent. In Hume's view, governmental force corrects the natural inclination, so 

pernicious in a large society, to act on a near good over a future good and thereby 

helps us to observe the 'fundamental laws of nature' regarding property and 

promises. 

Now we are not merely concerned with the idea that the contours of the 

property schemes are established before government enforcement is necessary. 

For that fact alone would not establish that a formal collective decision making 

method was not necessary, since it might turn out that even in pre-civil society 

such a method must be relied upon to specify the property scheme. And here 

attending to Hume's more detailed story in conjunction with some contemporary 

discussions is helpful for understanding the evolutionary thesis. 

Michael Taylor (1987) distinguishes between two sorts of solution to 

collective action problems.^o Coercive state power is a (centralized) version of 

what he calls an 'external' solution. Roughly speaking, these work essentially by 

'9 It is settled at a general level, but part of the role of the state in Hobbes, Locke, and 
Hume is to make particular judgments in cases of dispute. 

Hobbes and Hume are often interpreted as proposing solutions to the collective action 
problem of providing a public good, that of peace or security or internal social order. 
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changing the payoffs persons can expect for cooperating or not cooperating with 

others. These are contrasted with 'internal' solutions which rely upon individuals 

grasping their situation in such a way that mutual cooperation with others is 

stable. Taylor also dubs the latter sort 'spontaneous' solutions and one can see 

the appropriateness of the label by considering Hume's remarks on the 

origination of property rules. 

The ideas of justice and property inmiediately follow upon the convention 

of abstaining from the possessions of others. But how does this 'convention' 

arise? 

"It is only a general sense of common interest; which sense all the 
members of the society express to one another, and which induces 
them to regulate their conduct by certain rules. I observe, that it 
will be for my interest to leave another in the possession of his 
goods, provided he will act in the same manner with regard to me. 
He is sensible of a like interest in the regulation of his conduct. 
When this common sense of interest is mutually express'd, and is 
known to both, it produces a suitable resolution and behavior. And 
this may properly enough be call'd a convention or agreement 
betwixt us, tho' without the interposition of a promise; since the 
actions of each of us have a reference to those of the other, and are 
perform'd upon the supposition, that something is to be perform'd 
on the other part. Two men, who pull the oars of a boat, do it by an 
agreement or convention, tho' they have never given promises to 
each other. Nor is the rule concerning the stability of possession 
the less deriv'd from human conventions, that it arises gradually, 
and acquires force by a slow progression, and by our repeated 
experience of the inconveniences of transgressing it. On the 
contrary, this experience assures us still more, that the sense of 
interest has become common to all our fellows, and gives us a 
confidence of the future regularity of their conduct: And 'tis only on 
the expectation of this, that our moderation and abstinence are 
founded" {Treatise, 3.2.2). 

Likewise, 
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"Every member of society is sensible of this interest: Every one 
expresses this sense to his fellows, along with the resolution he has 
taken of squaring his actions by it, on condition that others will do 
the same. No more is requisite to induce any one of them to 
perform an act of justice, who has the first opportunity. This 
becomes an example to others. And thus justice establishes itself by 
a kind of convention or agreement; that is, by a sense of interest, 
suppos'd common to all, and where every single act is perform'd in 
expectation that others are to perform the like" (ibid.). 

With respect to fixing on consent as the proper basis for transfer of property, 

Hume remarks 

"...the rules of justice seek some medium betwixt a rigid stability 
[i.e., every person keeps his possession forever], and this 
changeable and uncertain adjustment [by theft]. But there is no 
medium better that that obvious one, that possession and property 
shou'd always be stable, except when the proprietor agrees to 
bestow them on some other person" (ibid., 3.2.4). 

And with respect to the advantages of keeping of promises, 

"The shortest experience of society discovers them to every mortal; 
and when each individual perceives the same interest in all his 
fellows, he immediately performs his part of any contract, as being 
assur'd, that they will not be wanting in theirs. All of them, by 
concert, enter into a scheme of actions, calculated for common 
benefit, and agree to be true to their word; nor is there any thing 
requisite to form this concert or convention, but that every one have 
a sense of interest in the faithful fulfilling of engagements, and 
express that sense to other members of society. This unmediately 
causes that interest to operate upon them; and interest is the first 
obligation to the performance of promises" (ibid., 3.2.5). 

Each of the fundamental laws of nature arises by convention but requires no 

formal collective decision making mechanism. The obviousness of the need for 

cooperative behavior is a matter of commonsense, and immediately induces 

persons to cooperate. Hence, a centrally important social institution evolves 

directly firom persons grasping their situation. This is a dramatic instance of an 
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'internal' solution to a collective action problem. If it represents just the first of 

many, then what might we need a formal collective decision making method for? 

As Taylor remarks, "[i]t could be said that in the case where an internal 'solution' 

is forthcoming, there was no 'problem' there to solve" (1987, 22; see also p. 29). 

An evolutionary line of reasoning may be found in another justification of 

property rights, one that is informed by both Locke and Hume. David Schmidtz 

considers the possibility of justifying property. There are two routes to justifying 

property: one can show that property rights advance some important goals 

(teleological justification), or one can show that property rights can evolve 

without violating moral constraints (emergent justification). The method of 

justification for the institution of property in general is emergent, but a 

precondition for justifying the general institution of property rights is justifying 

original acquisition. In an interesting argimient, Schmidtz exploits the rationale 

of the Lockean Proviso to argue that in a particular context, "far from never 

pennittingMS to remove goods from the commons, the Proviso may sometimes 

requirev^ to take that veiy action" (1991, 20). The context referred to is 

characterized by open or unrestricted access for all to some scarce resource.^i 

Schmidtz suggests that the rationale behind Locke's Proviso to leave as much and 

as good for others can be applied not only to acquisition, but also to non-

acquisition. In speaking of acquisition here, we are talking about acquiring 

property rights, and not mere usage or possession. Property rights allow the 

The situation is taken from Garrett Hardin (1968) discussion of what he names the 
tragedy of the commons. 
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right holder(s) to exclude others. The commons situation is defined in terms of 

perfectly open access, and therefore no exclusion. Schmidtz's point is that 

without allowing powers of exclusion via property rights, the common resource 

will be over-consumed, and thus non-acquisition (of property rights) will result 

in catastrophe, there being not enough and as good for others. The Lockean 

Proviso inspires the teleological justification of acquisition Schmidtz, but 

importantly, there is a Humean element at work in his story. "Conventions of 

property comprise the first example of a public good important enough and 

obvious enough that its teleological justification reshapes such moral borders as 

would otherwise render its emergent justification impossible" (16). The 

obviousness of the institution of exclusive control of the resource explains how it 

is that individuals would seek to institute it.22 

^ Though in a different context, Schmidtz remarks on Hume's understanding of how 
persons come to converge on the state as a provider of certain goods: "Hume seems to 
say that the beauty of the state is not that it results from a collective decision, but that it 
makes collective decisions unnecessary" (1991,10). This might suggest that in the 
absence of a state, collective decisions are necessary. But in justifying appropriation in 
the commons he says, "If only we had the power to decide how everyone will act, there 
might not be any point in removing resources from the commons. We could satisfy the 
Proviso by choosing for everyone to abide by principles of efficient and equitable 
harvesting. But we choose for ourselves, not for everyone" (ibid, 22). This may be so in 
the state of nature, but in modem states there are institutions not just for enforcing 
decisions on everyone, there are institutions for usXo choose for everyonezs well. 
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1.5 The Problem for Spontaneous Solutions: Power and the Basic Institutions for 

Social Life 

Note that there is a certain simplification in Schmidtz's story, and in what 

we have seen so far of Hume's. For what is obvious in Schmidtz's story is that if 

people don't institute 50/nesort of property scheme, there will be tragedy. But 

avoiding catastrophic over-consumption certainly is a fairly low threshold, and 

does not itself take us very far in determining which property scheme we ought to 

institute., as Schmidtz himself readily acknowledges.23 And, of course, we must 

institute a par&bu/ar scheme and there are alternatives to choose from. This 

choice however is not a pure coordination problem; i.e., it is not like choosing 

which side of the road we all ought to drive on. In the traffic case we must also fix 

on a particular convention, but no one really cares which side we choose. In pure 

coordination situations we might say that all we need is coordination. The 

property scheme is not such a case. Different property schemes will have 

different effects on the interests of the persons for whom a scheme is necessary, 

and as a result there is an element of conflict in the practical matter of fixing on a 

particular scheme. This is important for two closely related reasons. One is that 

peaceful conflict resolution is one of the chief necessities for society and this 

becomes more challenging as society grows. It is one of the reasons why the state 

=3 The Limits of Government, pp. 22-31. Numerous remarks indicate that his 
justification does not determine whether exclusive control will be accomplished by 
privatized rights or public ownership though certain remarks seem to indicate a strong 
preference primarily for privatized rights. However, see his contribution to Social 
Welfare and Individual Responsibility especially pp. 44-59, and the distinction 
between internalized and externalized responsibility. 
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is necessary on the accounts of Hobbes, Locke and Hume. Second, when conflicts 

are settled by impartial judges the image is the application of known and general 

rules to the case at hand. But the dispute we are considering here is the 

establishment of the general rules themselves! Thus defenders of the 

evolutionary account must explain how it is that conflict can be avoided in the 

formation of the groundwork for conflict resolution.24 Without an account of 

this, their story is incomplete. 

Now the advocates of the evolutionary approach can be divided into two 

camps. In the first are those who follow Locke and Hume in thinking that 

goverrmient will be necessary to enforce the terms of the institutions. Members 

in this camp are willing to countenance a formal collective decision making 

mechanism, and hence represent no challenge to my project.^s In the other 

camp are those who recommend that even if states are necessary, the functions 

must be strictly limited to enforcing contracts and enforcing (antecedently 

established) property rights. People might form various volimtary associations 

and in these they might adopt a collective decision making process, but no such 

24 The reply must be that there is too little conflict or disagreement among persons. 
Note that I^cke and Hume both make this point, and they make it in reference to the 
earliest stages of social activity—when there is relatively little competition, and little 
inequality in power. It is only after riches and other inequalities have developed that the 
conflicts have required adverting to impartial judges. Cf. Rawls (1993, lecture VII, 
especially 266) on the inability to preserve just background conditions through a set of 
rules for personal conduct and GA. Cohen (1995, especially chs. 1-3) on the inability of 
individuds to genuinely consent to each market transaction with fiill knowledge of the 
morally relevant effects of their choices. 

25 This might amount to the position that governments themselves, and the attendant 
collective decision making processes are themselves the result of social evolution. In this 
case, there need be no conflict between their stoiy and my own. 
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mechanism is needed, for instance, to select or modify the property scheme itself 

(or the contract scheme, or the adjudication scheme). In essence, individuals 

must be left to themselves to find solutions to their problems. Equipped with 

property rights and the liberty to make contracts with one another, individuals 

can direct their activities in a decentralized fashion. Some tout the grand results 

that we can expect from this way of arranging society, while others emphasize 

moral restrictions against interference with individual rights.26 i suspect that this 

method for establishing the basic terms of common life together is deeply 

problematic. Once again we can turn to Hume to get at the difficulty. 

Consider this remark from Hume: "Suppose the conjunction of the sexes 

to be established in nature, a family immediately arises; and particular rules 

being found requisite for its subsistence, these are immediately embraced; 

though without comprehending the rest of mankind with their prescriptions." 

{Enquiry, § 3.1). Thus we have essentially the same sort of evolutionary story told 

about the family structure as that which explained property. But Hume goes on 

to say the following: "The long and helpless infancy of man requires the 

combination of parents for the subsistence of their young; and that combination 

requires the virtue of chastity or fidelity to the marriage bed. Without such a 

utility, it will readily be owned, that such a virtue would never have been thought 

of. An infidelity of this nature is much more pernicious in women than in men. 

Schmidtz's (1997) emphasis on providing material conditions for human flourishing 
and Hayek's (1983) emphasis on food provision for established population levels place 
them in the first group, while Nozick's (1974) emphasis on the Kantian respect for 
persons places him in the second. 
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Hence the laws of chastity are much stricter over the one sex than over the other" 

(ibid., §4). Anticipating Mill (who actually argues for correcting the situation), he 

explains what measures women can take to improve their social status: "In many 

nations, the female sex are reduced to like slavery, and are rendered incapable of 

all property, in opposition to their lordly masters. But though the males, when 

united, have, in all countries, bodily force sufficient to maintain this severe 

tyranny; yet such are the insinuation, address, and charms of their fair 

companions, that women are commonly able to break the confederacy, and share 

with the other sex in all the rights and privileges of society" (ibid., §3.1). The 

dominance men have enjoyed over women in the familial and broader social 

structure, I take it, is plainly morally objectionable. And other examples may 

easily be cited. One lesson to be drawn, then, from leaving the formation of 

necessary social structures to evolutionary forces is that our history demonstrates 

that sometimes they go wrong, very wrong. 

Perhaps a defender of the evolutionary thesis might respond that Hume's 

story even here shows the promise of achieving justice via decentralized activity. 

He might say that Hume is acknowledging that natural monopolies such as the 

one where men enjoy privileged social status will inevitably breakdown, and 

leaving individuals free to solve their problems will be the quickest route to 

ending them. Perhaps inspiration is drawn from economic monopoly collapses.=^ 

I've heard such remarks made about how best to establish genuine equality of 

^ Perhaps Microsoft's vulnerability to the new open source code system Linux is an 
example. 



42 

opportunity for racial minorities. Two worries arise for me at this point. One is 

that the way'm which those whose interests are systematically overlooked by 

certain social institutions are led to behave in order to improve their situation. 

Mill (1869) argues forcefully that the subordination of women to men has the 

effect of distorting women's character, and offers them incentives to bargain with 

what powers they have, typically restricted to exploiting 'youthful beauty', in 

order to acquire what they otherwise have a right to. Mill puts the point nicely. 

"Her power often gives her what she has a right to, but does not enable her to 

assert her own n'ghts."^^ [This latter point—the value of a public assertion—will 

be the basis for one of the strongest merits of democratic decision making as 

discussed in chapter five.] The second worry concerns the length of time that 

goes by before natural monopolies break down when left to forces that are not 

focused and filtered by a formal collective decision making method.29 How many 

persons of comparatively little social power have been left to give meaning to 

their life and pursue their aspirations within social arrangements that have been 

able essentially to ignore them (or worse)? We continue today to deal with the 

See The SubjectioD of Women, p. 40. Mill is also concerned that the exercise by men 
of dominant power over their wives corrupts men's nature as well. See chapter 4 (1988, 
pp. 85-89). Mill summarizes his opposition to those who defended the inferior status of 
women: "I do not quarrel with them for having too little faith in argument, but for having 
too much faith in custom and the general feeling" (3). 

^ Cf. Russell Hardin's argument that the very fact of coordination serves to create power 
since overcoming an established pattern of behavior is considerably more difficult than 
the initial establishment; this is especially relevant to evolutionary accounts. See 
Hardin, (1990). The point is reminiscent of Locke's recognition that customs persist 
long after the rationale for them lapses. See Locke (1980, p. 82) for the application of 
this point to the pursuit of equal representation in government. 
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issue of how our own social structure is related to race-based and gender-based 

inequalities, but the relationship has been there for generations. Hence, many 

generations may suffer undeserved inequalities awaiting the spontaneous 

collapse of such monopolies. 

The informal progress of evolutionary social development is subject to a 

particular influence. Hume had it in mind when he connected the utility of rules 

of property to the circumstances of justice. Here is a particularly telling passage. 

"Were there a species of creatures, intermingled with men, which, though 

rational, were possessed of such inferior strength, both of body and mind, that 

they were incapable of all resistance, and could never, upon the highest 

provocation, make us feel the effects of their resentment; the necessary 

consequence, I think is, that we should be bound, by the laws of humanity, to give 

gentle usage to these creatures, but should not, properly speaking, lie under any 

restraint of justice with regard to them, nor could they possess any right or 

property, exclusive of such arbitrary lords. Our intercourse with them could not 

be called society, which supposes a degree of equality; but absolute command on 

the one side, and servile obedience on the other" {Enquiiy, § 3.1). Hume is 

expressing what I take to be the truth about how informal evolution of social 

institutions works: the content of the rules and the contours of the institutions 

are shaped essentially by the distribution of power. Those opponents of collective 

decision making methods who are concerned about constructing a centralized 

power over individuals seem to overlook the fact that power is always at work, 
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whether in an informal process or in a formal one. Why should we prefer the 

informal one, especially for questions over the basic institutions within which 

individuals leam the basic guidelines of their life, and shape their plans and 

projects under their influence? It can't be merely the case that there is a power 

over them, for as I say, there is always power over them. 

Let me return to the image of individuals being left free to enter into 

various associations with each other in order to solve their problems and pursue 

their ends. This is indeed a powerful image, but in this case, the image does not 

pass argumentative muster. Note that in both Locke and Hume's theories, 

coordination on the particular institutional form of property takes place in a 

context of rough equality. It is not merely rough equality in terms of equal 

susceptibility to harm that figures in their stories; it includes further a rough 

equality in terms of stable possessions. The informal coordination on the 

particular property scheme indicates a kind of consent-based agreement. 

Consent and agreement figure heavily in the liberal image. Consent in this 

context is notoriously difficult to make out.3o 

Indeed, even the broader idea of agreement is problematic as a method of 

justifying an on-going institution such as the property scheme. John Rawls 

explicitly tries to make use of the agreement model in justifying the basic 

structure of society. I think he is right in pointing out that to the extent that even 

actual agreement (or actual consent) confers legitimacy on a transaction there is 

3° What is the connection in Locke's story, for instance, between democratic legislation 
and the consent requirement for taxation? 
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considerable work done by an assumption of certain backgroimd conditions.a^ 

Agreements made under certain circumstances just aren't morally binding. If I 

put a gun to your head so as to alter your incentive structure vis a vis possession 

of your wallet, you might 'agree' to hand it over, but surely this agreement doesn't 

confer legitimacy on my possession of your wallet. And certain persons are not 

given the status to make binding contracts because of their inability to fully grasp 

the nature of the agreement or the seriousness of the interests at stake.a^ i don't 

mean to deny that there are real and tangible advantages to holding persons 

responsible for many, even a vast majority, of the agreements they enter into. I 

doubt seriously whether much good could be accomplished without doing so. But 

I do mean to say that there are conditions on when even explicit agreement 

confers legitimacy on the outcome. The social institutions necessary for persons 

who desire a common life together have a pervasive effect on persons. They 

provide a framework under which these persons give shape to their own 

conception of a well-live life. Persons also come to understand their relationships 

with others partly through these institutions. Hence, the configuration of social 

institutions is a significant influence on the very interests of the persons who live 

and develop under their influence. This pervasive influence on individual 

interests means that the background conditions under which these institutions 

are formed is immensely important. 

See Rawls, Political LiberaMsm, lecture VII, especially § 4. 

^ Again, see G. A. Cohen's discussion of Nozick's Wilt Chamberlain in Self-Ownersbip, 
Fre&dom and Equality (1995,21-28), especially as concerns future generations. 
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Now if we consider the evolutionary thesis applied in Locke and Hume to 

these necessaiy social institutions it is hard to miss the fact that while the 

conditions under which initial agreement is thought to occur is rough equality, 

this equality doesn't last. The conflicts of interests inherent in the selection of the 

property scheme become evident later but are nonetheless latent in the initial 

agreement. Rawls puts the point I have in mind nicely. "Again, the conditions 

necessary for background justice can be undermined, even though nobody acts 

unfairly or is aware of how the overall result of many separate exchanges affects 

the opportunities of others. There are no feasible rules that it is practicable to 

require economic agents to follow in their day-to-day transaction that can 

prevent these undesirable consequences. These consequences are often so far in 

the future, or so indirect, that the attempt to forestall them by restrictive rules 

that apply to individuals would be an excessive if not an impossible burden" 

(1993, 266).33 It is not just that as society grows the temptations for individuals 

to free-ride on others' cooperation grows. It is that as common life becomes more 

complex the very conditions that make it appropriate to leave individuals entirely 

to themselves to pursue their respective good are eroded. 

33 This is not the problem that Locke and Hume were concerned about. For them, 
property scheme Pi is instituted, and over time Pi operates so as to generate a new 
situation which requires a state. But as I've said, this is to invoke the state as an agent of 
power. It need not be the case that the new situation requires a change fi-om Pi. For 
most Lockean libertarians, it is important that this is NOT the case. Hume was more 
reasonable, arguing that property is up to human legislation. He argues in several places 
that the rationale for property, utility, is insufficient to ground principled distinctions 
between several alternative property schemes. The clearest expression is found in a 
lengthy footnote to Appendix III in (1983,97-8). 
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In response to this trend, Rawls himself advocates an institutional division 

of labor wherein individuals are left to associate with each other for the purpose 

of pursuing their ends "secure in the knowledge that elsewhere in the social 

system the necessary corrections to preserve background justice are being made" 

(1993, 269). Now this response allows us to explain why the evolutionaiy model 

is susceptible to corruption. It is natural to think that in the early stages of social 

development individuals do not yet enjoy the advantages made possible by 

cooperation. Their individual goals concern the rudiments of their own good— 

the basics of life. Their interest in solving disagreements with others is 

straightforward and fairly uniform (because needs will be fairly similar). If 

Hume is right that it takes several generations for the benefits of common life to 

grow (and grow unequally) we can imagine that a culture of looking out for 

oneself first is entrenched. As the division of labor allows for the increase in the 

output of society (which surely encourages population growth) the size and 

complexity of social life makes it more difficult for individuals to identify with 

their social partners. And as the increased size and complexity of society makes 

evident even to the most community spirited persons that others are free-riding, 

the propensity to ensure one's own security and welfare without due regard for 

others is strengthened. The point of this admittedly speculative account is to 

suggest that on the evolutionary accoimt a concern for the justness of the overall 

social system is always something of a luxury, something that for the most part 

takes a backseat, and a distant backseat at that, to the decision making 
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experience of individuals. The informal way in which social institutions are 

formed and maintained is a function of what self-interested individuals, 

individuals who are sooner or later situated in circumstances of conflict and 

unequal power, can agree to (or 'agree' to). It maybe the case that such 

individuals can coordinate their activity on particular institutions, but if what is 

important is not just coordination, but coordination on morally defensible 

institutions, coordination simpliciter is NOT all we need. The disparities in 

power, we have reason to believe, risk corrupting the process of institutional 

development. This was the point of Mill's concern over the role of custom in 

entrenching unjust social relations. 

1.6 A Formal Collective Decision Making Device as a Remedy 

I am in a position to explain why a formal collective decision making 

scheme corrects for the deficiencies of the evolutionary model. When I have 

spoken of the influences of power on the formation and maintenance of social 

institutions on the evolutionary thesis, I have not meant to imply that the use of 

the power to the detriment of others is always or even mostly intentional. 

Indeed, the effect of custom is often to make various behaviors and attitudes 

seem 'natural'. The first benefit of a formal collective decision making device is 

that it can provide a context for explicit reflection and sustained critical 

examination of the attitudes and behavior persons inherit firom their culture, and 

the effects of these on others. By providing a forum for explicit consideration of 
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the impact of certain institutional forms on the interests of all the persons whose 

lives are shaped by living within them, a formal collective decision making device 

can be a catalyst for better understanding of the problems and promise of a 

common life together. 

Second, in democratic forms of collective decision making, the context for 

discussion affirms the basic status of each of society's members.S'* In essence, 

democracy means more than improving the chances that the formation of social 

institutions will consider the basic interests of each of the (participating 

members). It affirms their status as being entitled to such consideration as a 

matter of equal social standing. 

A third advantage of a formal mechanism for making collective decisions, 

at least one that has a moderate frequency of operation, helps to confer some 

flexibility in the fit between institutions and present circumstances. Also, a 

formal collective decision making device such as democracy can help to mediate 

the inequalities in power between the persons whose lives are so fundamentally 

influenced by the social institutions. As noted above, democracy is conmiitted to 

political equality as manifest within the decision procedure of majority-rule. This 

decision rule distributes formal political power equally. This formal mechanism 

thereby performs some dampening function over the effects of other sources of 

social power. One final point is that increasing the degree to which the process 

we are considering is subject to critical examination, those persons who see great 

34 For a fuller discussion of this point, see the argument of chapter five below. 
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benefit in leaving individuals as free as possible to solve the problems they 

encounter can make these arguments to their fellows. That is, formal decision 

making institutions can provide a forum within which the argimients for limiting 

collective decision making maybe heard and developed. 

I want to consider what I take to be the most serious challenge to the 

benefits of a formal collective decision making mechanism such as democracy. 

By formalizing the decision process, it is more than a mere theoretical possibility 

that the system as maintained by actual persons can be subject to corrupt 

influences. By having the decision process formalized, we in effect offer a 

determinate target for those who would convert other vehicles of power for use in 

the political arena. This is clearly a very real risk that must be considered. But 

realism forces us to consider whether the prospects for a 'return' to social 

conditions imagined by the evolutionary thesis are plausible. It would seem that 

governments that enjoy a de facto power to decide the contours of institutions 

such as the property scheme are not going away any time soon. If this is so, it 

seems more prudent and more just to continue to exert whatever pressure maybe 

brought to bear in an effort to make them as responsive as possible to the 

interests of all. For the reasons outlined above, I suggest that formalizing the 

decision process over the configuration of the necessary social institutions offers 

appreciable advantages compared to the informal process of the evolutionaiy 

thesis. 
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Chapter TWo: Instrumentalist Approaches to Justifying Democracy 

The previous chapter showed that leaving the formation of basic social 

institutions to informal evolutionary social processes is undesirable. We also 

noted the amazing degree of consensus that democracy enjoys. I propose that we 

accept the claim that a formal collective decision making method is to be 

preferred to leaving things to informal evolution, and in particular that 

democracy is the preferred form. I argued, however, that this was not all we 

need. We need to know democracy is preferred to the alternatives. One way 

of answering this question is suggested by the earlier accounts of property-

democracy, it maybe argued, is justified instrumentally with reference made to 

its valuable consequences. We will consider two such arguments: John Stuart 

Mill's classic defense of representative government and the more recent theory 

from Richard Ameson. Two caveats are in order. First, Mill's preferred form of 

government is not, strictly speaking, democratic despite its commitment to 

popular sovereignty. This is because Mill famously (or is it, infamously?) departs 

from equal voting power within the majoritarian decision rule. Still, Mill's 

argument merits detailed consideration since there is much to commend certain 

elements of his argimientation. 

Second, there is a deliberate ambiguity in the expression 'valuable 

consequences'. It may refer (as we will see in Mill) broadly to all sorts of benefits 

that might be had by instituting representative government. Here we can include 

improvements in people's character or we can include greater social stability. 
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Alternative, valuable consequences may refer more narrowly (as we wiU see with 

Ameson) to valuable decision outcomes, or even more narrowly still, iojust 

outcomes. Ultimately, I am interested in the connection between justice and 

democracy. The progression from Mill to Ameson affords an opportunity to 

survey the range of benefits supposed to arise from popular rule. 

2.1 Mill on Representative Government 

So, then, how does Mill defend representative government? The basic 

idea, not surprisingly, is that compared to alternative methods of governing, 

popular rule best promotes utilitv. How does it accomplish this? Mill writes, 

"A representative constitution is a means of bringing the general 
standard of intelligence and honesty existing in a commimity, and 
the individual intellect and virtue of its wisest members, more 
directly to bear upon the government, and investing them with 
greater influence in it than they would have under any other mode 
of organization; though, under any, such influence as they do have 
is the source of all good that there is in the government, and the 
hindrance of every evil that there is not" (1991, pp. 42-3; my 
emphasis). 

We should remember that Mill, essentially following Bentham, holds that the 

very notion of utility is impartial in the following sense: "one person's happiness, 

supposed equal in degree (with proper allowance made for kind), is counted for 

exactiy as much as another's" (1979, 60; see also 16). This requirement that 

everyone's interests matter suggests why democracy advances utility so well by 

comparison to other forms: its greater political inclusion maybe expected to 
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bring a wider range of deliberative resources (intelligence and virtue) to the 

decision making over collective affairs.35 

In particular Mill cites four reasons for thinking that greater political 

inclusion in the determination of public matters is advantageous. He argues (a) 

that by giving every interested person some share of power over public matters, 

we exploit the natural fact that for any particular person's interests, that very 

person is likely to be most inclined to secure and promote it. So the various 

interests that need representation, as dictated by the principle of utility, get the 

most interested respective protector when political inclusion of all is secured.3^ A 

related point is that (b) greater inclusion also tends to increase the accuracy of 

the presentation of relevant interests.37 Further, (c) having one's interests 

excluded from representation in public affairs tends to discourage an individual 

from pursuing that interest with vigor. The point here is that greater inclusion 

tends to animate persons more fiilly to pursue their own good by ensuring their 

standing, or at least not publicly undermining by exclusion their own sense of 

35 The immediately relevant point is that everyone is to count, not that they are to count 
for one and no more than one. The latter point, as noted earlier, does not translate 
directly to the distribution of political power in Mill's theory. 

3® Importantiy, Mill is not saying that the failure by the enfranchised to consider the 
interests of excluded persons is deliberate and self-serving; it is merely that these 
interests may be "overlooked" if their most ardent defenders are themselves not giving 
them life in political deliberation. See Mill (1991,66) 

37 This does not rely on the idea that including those previously excluded is bringing in 
persons with privileged epistemic access to the common good. Rather, the argument is 
that the various component interest make up the common good are likely to be 
rendered more accurately by popular sovereignty than by alternative forms of 
government because those formerly excluded are likely to more accurately convey the 
nature of their own separate component interests. 
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standing.38 This straightforwardly contributes to increased social welfare and 

leads, in turn, to another advantage: (d) with more persons encouraged to 

advance their own good, popular sovereignty increases the total stock of energy 

and variety of which the community may make use. The result is that "general 

prosperity attains a greater height, and is more widely diffused" (i99i> P. 65). 

And so, concludes Mill, the greater inclusiveness achieved by representative 

government directly advances utility in terms both of better decisions and of 

orienting behavior so as to increase overall wellbeing. 

In addition, Mill argues, representative government indirectly 

utility as well by having a positive effect on the 'national character' of the 

enfranchised citizenry. If a political process can improve the intellectual and 

moral virtue of the persons who govern, then it is likely to improve the degree to 

which public decisions directly promote 'the general good of hvmianity'. The 

main line of argumentation for popular government rests here on two premises: 

(1) more utility is produced when individuals are 'self-dependent'; that is, when 

they actively pursue their own interests as opposed to relying upon others to 

benefit them, and (2) popular government fosters self-dependency better than 

any other governmental arrangement. The second claim is defended both 

negatively—chronicling the deficiencies of rule by an even well-disposed 

monarch—and positively—extolling the general benefits of individual liberty and 

extending this reasoning to the political domain. With respect to the first claim, 

3® The remarks here are very similar to Rawls's (1971) on self-respect; see § 67. 
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Mill divides the educative effects of political participation into three groups: (i) 

intellectual virtue, (ii) practical virtue, and (iii) moral virtue. Self-dependence 

contributes to (i) and (ii) in closely connected ways. Mill writes, 

"All intellectual superiority is the fhiit of active effort. Enterprise, 
the desire to keep moving, to be trying and accomplishing new 
things for our own benefit or that of others, is the parent of 
speculative, and much more of practical talent. The intellectual 
culture comparable with [a passive citizenry] is that of a feeble and 
vague description which belongs to a mind that stops at amusement 
or at simple contemplation. The test of real and vigorous thinking, 
the thinking which ascertains truths instead of dreaming dreams, is 
successful application to practice. When that purpose does not 
exist, to give definiteness, precision, and an intelligible meaning to 
thought, it generates nothing better than the mystical metaphysics 
of the Pythagoreans or the Veds" (1991,70-1). 

If members of society are not given a say in their collective affairs there wiU be no 

incentive to ponder the intricacies of collective life. If they are not permitted to 

experiment in various social activities, there will be no mechanism to filter bad 

ideas from good ones. Such are the prospects for intellectual and practical 

development of life under the thumb of even a well-disposed dictator. 

Progress is thwarted by a passive national character as well by its 

susceptibility to having a (powerful) few to err in directing social development. 

"The people who think it a shame when any thing goes wrong—who rush to the 

conclusion that the evil could and ought to have been avoided, are those who, in 

the long run, do most to make the world better. ...[By contrast] inactivity, 

unaspiringness, absence of desire, is a more fatal hindrance to improvement than 

any misdirection of energy, and is that through which alone, when existing in the 

mass, any very formidable misdirection by an energetic few becomes possible. It 



56 

is this, mainly, which retains in a savage or semi-savage state the great majority 

of the human race" (1991,75). The point here is that when a passive majority 

habitually defers public decision making to a powerful few, this passivity allows 

the few to steer activity in their own interests and, it may be expected, contrary to 

the general interest. 

This point leads to a connection between the salutary effects on intellect 

and practical virtue of the individual and moral sentiment. First, Mill argues that 

the propensity for envy in a society is decreased when the citizens are encouraged 

actively to pursue their own interests. Again, the argumentative strategy is 

comparing the effects of a culture of passivity with one of self-help: 

"Where there exists a desire for advantages not possessed, the mind which 
does not potentially possess them by means of its own energies is apt to 
look with hatred and malice on those who do. ...[And] those who, while 
desiring what others possess, put no energy into striving for it, are either 
incessantly grumbling that fortune does not do for them what they do not 
attempt to do for themselves, or overflowing with envy and ill-will toward 
those who possess what they would like to have. ...[But those] whose 
thoughts and activities are all needed for, and habitually employed in, 
practicable and useful enterprises, is the person of all others least likely to 
let his mind dwell with brooding discontent upon things either not worth 
attaining, or which are not so to him. Thus the active, self-helping 
character is not only intrinsically the best, but is the likeliest to acquire all 
that is really excellent or desirable in the other" (1991,71-74). 

The connection between this personal activism and moral virtue [(iii) 

above] is achieved by a more frequent redirection of the sentiments from one's 

own good to the common good. Mill identifies four deficiencies remedied by 

having the opportimity to engage in deliberation about collective matters. "It is 

not sufficiently considered how little there is ui most men's ordinary life to give 



57 

any largeness either to their conceptions or to their sentiments, [i] Their work is 

a routine; not a labor of love, but of self-interest in the most elementary form, the 

satisfaction of daily wants; [2] neither the thing done, nor the process of doing it, 

introduces the mind to thoughts or feelings beyond individuals; [3] if instructive 

books are within their reach, there is no stimulus to read them; [4] and, in most 

cases, the individual has no access to any person of cultivation much superior to 

his own" (1991,78). To the extent that individuals are assigned some public 

function (e.g., returning representatives by exercising the vote, serving on juries 

or local public administration) they will more readily identify with the general 

good. "Still more salutary is the moral part of the instruction afforded by the 

participation of the private citizen, if even rarely, in public functions. He is called 

upon, while so engaged, to weigh interests not his own; to be guided, in case of 

conflicting claims, by another rule than his private partialities; to apply, at every 

turn, principles and maxims which have for their reason of existence the general 

good; and he usually finds associated with him in the same work minds more 

familiarized than his own with these ideas and operations, whose study it will be 

to supply reasons to his understanding, and stimulation to his feeling for the 

general good" (1991,79). 

Mill's elaboration of the benefits of individual political activity has inspired 

perhaps as much work on participatory defenses of democracy as his discussion 

of personal freedom in On Libertyhas inspired contemporary liberal and 
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libertarian thought.39 Yet as I mentioned above, Mill is not himself a democrat in 

my sense of that term. Popular sovereignty, through its greater political inclusion 

and salutary effects on individual character, may yield greater overall social 

welfare. But equal political power is not, according to Mill, necessary towards 

this end. We turn now to Mill's justification of plural voting for the better 

educated and socially interested. 

2.2 Mill on Plural Voting 

Plural voting is a remedy to the second of two difficulties challenging 

representative government. The first difficulty is the possibility that the people 

will not have the technical knowledge required for governing. Mill's proposed 

solution for this difficulty is to maintain a strict division of political labor between 

the representatives of the people who control the direction of government on the 

one hand and, on the other, skilled and knowledgeable bureaucrats who merely 

administer govermnent.40 The former are socially authoritative, as 

representatives of the people but their duties are restricted to those tasks for 

which they are well-suited. The everyday business of constructing policy and 

legislation devolves to administrators. The second difficulty Mill identifies for 

representative goverrmient is one especially impressed upon him by the 

39 See, for a nice example, Carole Pateman's Participation and Democratic Theory, 
especially chapters 1 & 2. 

A subsequent difficulty Mill warns against is the possibility that representatives 
violate the borders prescribed by the division of political labor. 
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commentary of Tocqueville~the danger of class legislation. Once enfranchised, 

the majority cannot be expected to be guided by justice and the general good 

merely because they are numerically superior. There is no difference between the 

motivations of the few and that of the masses, and what is in the interest of the 

many will often not coincide with what is in the collective interest of the entire 

society.4i Mill's political strategy to ensure that the common good is advanced in 

reliable fashion is to maintain a careful balance of electoral force between the two 

competing economic classes. This is what Mill terms the Principle of 

'Antagonism'. Mill writes, 

"The reason why, in any tolerably constituted society, justice and 
the general interest mostly in the end carry their point, is that the 
separate and selfish interests of mankind are almost always divided; 
some are interested in what is wrong, but some, also, have their 
private interest on the side of what is right; and those who are 
governed by higher considerations, though too few and weak to 
prevail alone, usually, after sufficient discussion and agitation, 
become strong enough to turn the balance in favor of the body of 
private interests which is on the same side with them. The 
representative system ought to be so constituted as to maintain this 
state of things" (1991,142-3). 

The persons who are "governed by higher considerations" are deemed to be 

mentally superior to others; one's level of education is generally taken as 

evidence that one possesses this mental superiority. 

Mill characteristically employs exceedingly strong language in defending 

the principle: "...it is a personal injustice io withhold firom any one, unless for the 

Recall that greater inclusion in politics is not supposed by Mill necessarily to generate 
epistemic gains in and of itself. See note 3 above. One particular worry Mill voices is an 
unjustifiable redistribution of wealth to (and legislated by) the poor multitude from the 
wealthy few. 
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prevention of greater evils, the ordinary privilege of having his voice reckoned in 

the disposal of affairs in which he has the same interest as other people" (1991, 

173). And further, "In aU human affairs, every person directly interested, and not 

under positive tutelage, has an admitted claim to a voice, and when his exercise of 

it is not inconsistent with the safety of the whole, can not justly be excluded from 

it But (though every one ought to have a voice) that eveiy one should have an 

equal voice is a totally different proposition" (179). Commenting upon a situation 

in which two persons have some joint interest. Mill claims "[i]f with equal virtue, 

one is superior to the other in knowledge and intelligence—or if with equal 

intelligence, one excels the other in virtue—the opinion, the judgment of the 

higher moral or intellectual being is worth /norethan that of the inferior; and if 

the institutions of the country virtually assert that they are of the same value, 

they assert the thing which is not" (1991,180). Equal political power is such an 

assertion, and for Mill is to be rejected. 

"I do not propose the plurality as a thing in itself undesirable, 
which, like the exclusion of part of the community from the 
suffirage, maybe temporarily tolerated while necessary to prevent 
greater evils. I do not look upon equal voting as among the things 
which are good in themselves, provided they can be guarded against 
inconveniences. I look upon [equal voting] as only relatively good; 
less objectionable than inequality of privilege grounded on 
irrelevant or adventitious circumstances, but in principle wrong, 
because recognizing a wrong standard, and exercising a bad 
influence on the voter's mind" (188; my emphasis throughout). 

To summarize, then. Mill combines a principle of universal suffrage for all 

interested parties and a principle of proportional equality wherein more political 

power is vested in those with superior intellect or virtue. Universal suffrage 
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increases the degree to which political debate is animated by the input of all the 

persons whose interests are affected. This inclusion further tends to stimulate 

the intellectual, practical and moral virtue of the persons charged with the 

responsibility of controlling the direction of public activity. In order to avoid 

narrow class legislation, however, Mill must advert to a distribution of political 

power that is antithetical to one of the core notions of democracy as I conceive it. 

2.3 Narrowing the Instrumentalist Argument: Valued Democratic Decisions 

Mill's instrumentalist defense of representative government appeals to 

valuable consequences in the broad sense that there are benefits to be gained in 

addition to good or just decisions. So far, the benefits achieved by greater 

political inclusion include the encouragement of various individual character 

traits (such as industriousness and self-dependence) apart from what particular 

collective decisions are made. And since political inclusion is a feature of popular 

sovereignty, one of the core components of democracy as I conceive it, I should 

help myself to Mill's arguments on these matters. I am inclined to think that 

participation in decision making over collective affairs can in fact inspire greater 

identification with and interest in the nature of joint enterprises. Whether or not 

this is the case, however, is an empirical matter beyond my immediate interests.42 

Mill's eloquent rendering of the advantages does not calm all doubts about the matter. 
Something would have to be said about continual electoral apathy present in our system, 
as well as the tendency for many interest groups to skirt reasoned public dialogue by 
extraordinary contributions to political campaigns for morally objectionable political 
influence. 
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Nonetheless, even should these 'extra-political* benefits obtain, they represent in 

my opinion much too weak a basis for grounding democratic rule. It is not clear, 

for instance, that these intellectual and practical virtues Mill cites cannot be 

secured through participation in non-political or what are called 'secondary' 

associations. We need, therefore, to turn our attention to the way in which 

instrumentalists view popular rule as a method for achieving valuable decisions. 

Mill looks for the advancement of overall social wellbeing while Ameson looks 

primarily for the protection of basic rights. 

2.3.1 Mill and the Achievement of Social Justice 

At one point Mill identifies the "sole object of government" with improving 

the good qualities of citizens and promoting their wellbeing. But there are 

numerous remarks in which justice appears to operate as a constraint on the 

pursuit of social welfare. As we noted above. Mill regards it as a 'personal 

injustice' for one's interests in a social decision to be determined exclusively by 

others if one is minimally competent. In the argument for plural voting. Mill 

describes the rule of proportional voting power on the basis of mental superiority 

as 'right in itself. There are other remarks that indicate other justificatory 

notions that appear on their face unrelated to maximizing social welfare. For 

instance, Mill frequently identifies consent as a necessary condition for 

instituting certain rules, including the plural voting rule.43 Further appeals to 

••3 See (1991, pp. 173,181,184, & i86) for these passages. 
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justice may be foimd throughout his Considerations on Representative 

Govemmentynih respect to political decisions regarding the distribution of 

burdens (taxation in particular), administration of law in general and 

maintaining the rule of law even against popular opinion.44 Mill holds that there 

are many areas to which rules of justice apply. Explaining why certain social 

rules would be the same in an absolute monarchy as in a popularly sovereign 

society, Mill writes 

"The laws of property, for example; the principles of evidence and 
judicial procedure; the system of taxation and of financial 
administration, need not necessarily be different in different forms 
of government. Each of these matters has principles and rules of its 
own, which are a subject of separate study. General jurisprudence, 
civil and penal legislation, financial and commercial policy, are 
sciences in themselves, or, rather, separate members of the 
comprehensive science or art of government" (1991, 45; my 
emphasis). 

The point is that each of these substantive policy areas admits of certain rules 

that are morally appropriate, presimiably being 'right in themselves' just as is 

apportioning political power on the basis of mental quality. Also, representative 

government requires as a precondition access to basic education, but Mill holds 

that "[jlustice demands, even when the sufbage does not depend on it, that the 

means of attaining these elementary acquirements should be within the reach of 

every person, either gratuitously, or at an expense not exceeding what the 

poorest, who can earn their own living, can afford" (1991,174). 

+• See (1991, pp. 32,45,55, & 130) for the relevant passages. 
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2.3-2 Mill's Reductionist Account of Justice 

Unfortunately, the appearance of the independence of justice from a 

utilitarian grounding is merely that. Justice may be distinct from utility, but 

utility is its entire groimding in each of the aforementioned instances. Chapter 5 

of Mill's Utilitarianism makes plain Mill's 'loose' rule utilitarian framework. 

Individual rights are necessary, according to Mill, to protect "the essentials of 

wellbeing" by which Mill means "security, to everyone's feelings the most vital of 

all interests."(53) "To have a right, then, is, I conceive, to have something which 

society ought to defend me in the possession of."(52) Rights in conjunction with 

a socialized but exceptionally strong animal sentiment comprise the subject 

matter of justice. "Justice is a name for certain classes of moral rules which 

concern the essentials of wellbeing more nearly, and are therefore of more 

absolute obligation, than any other rules for the guidance of life."(58) And again, 

"Justice remains the appropriate name for certain social utilities which are vastly 

more important, and therefore more absolute and imperative, than any others are 

as a class (though not more so than others maybe in particular cases)." (63) 

This last parenthetical clause prima facie opens the door for clashes 

between the dictates of justice and expediency. But when an action that 

conforms to a (normally binding) rule of justice does not in a particular case best 

advance general utility Mill holds that this act token is not in fact just. "In such 

cases, as we do not call anything justice which is not a virtue, we usually say, not 

that justice must give way to some other moral principle, but that what is just in 
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ordinary cases is not just in a particular case. By this useful accommodation of 

language, the character of indefeasibility attributed to justice is kept up, and we 

are saved from the necessity of maintaining that there can be laudable injustice" 

(62). As for clashes between the dictates of different principles of justice. Mill 

sees any settlement on grounds of justice as arbitrary: "Each from his own point 

of view, is unanswerable; and any choice between them, on grounds of justice, 

must be perfectly arbitrary. Social utility alone can decide the preference" (56-7). 

This is presumably because utility is explicitly recognized as the basis of justice 

and of rights: "I account the justice which is grounded on utility to be the chief 

part, and incomparably the most sacred and binding part, of all morality" (58). 

"If the objector goes on to ask why [society ought to defend me in the possession 

of any right], I can give him no other reason than general utility" (52). It is this 

reduction of justice to utility that allows MiU to conclude that "all cases of justice 

are also cases of expediency" (62). 

The upshot of this is three-fold. First, the instrumentalist defense of 

popular rule on Mill's account will be a function of how well it promotes utility, 

period, since in the end genuine cases of justice in political outcomes will be 

coextensive with the dictates of utility. Second, if it turns out that the reduction 

of justice to utility is misdirected, and justice represents a basic value 

independent of utility, then an instrumentalist rationale for democracy need not 

hinge on successful promotion of utility alone since justice have will come into its 

own as a standard against which political decisions can be evaluated. Precisely 
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how the instrumentalist defender of democracy will evaluate outcomes will 

depend upon how justice and wellbeing are related. Third, depending on what 

the nature of justice as an independent value turns out to be, it may be possible to 

provide a closer connection between justice and democracy which is not solely or 

even primarily, a function of the outcomes to be expected. In particular, it may 

turn out that democracy is an intrinsically just procedure. I will argue for this 

latter claim in chapter five below. 

2.3.3 Rejecting Mill's Reduction: Justice and WeUbeing 

As have others, I find Mill's account of the relationship between justice 

and wellbeing to be deeply flawed. In chapter four I offer a sketch of wellbeing 

and I identify one of the primary questions that any adequate account of social 

justice must address. At this point, I want to indicate why it makes sense to reject 

Mill's reductionist account of justice. If I am right, we will be better situated to 

consider Richard Ameson's instrumentalist account, as well move on in later 

chapters to consider how justice and democracy are connected. 

As we have seen, a reductionist view such as Mill's eliminates the 

possibility that justice can serve as a genuine restraint on the pursuit of utility. 

Ultimately, this is a serious shortcoming, but there is some attraction for holding 

the reduction view. It can hardly be denied that himian wellbeing is a basic moral 

value. If it were the only moral value, then it would be possible to convert the 

range of practical reasons associated with morality to a single metric. This 
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would, at least in principle, greatly simplify moral reasoning. When deciding 

what to do, a moral agent must decide to one thing rather than another. It seems 

natural to suppose that a defensible decision can be made only if one action is 

supported by reasons of greater weight than the alternatives. If all moral reasons 

for action could be rendered in a single currency, the weights would be directly 

comparable, and hence the practical enterprise would be simplified. 

There is another reason for thinking the reductionist view might be right. 

Considerations of justice (or moral rightness more generally) do not seem to 

engage our moral attention until it is the case that wellbeing is recognized as 

valuable. Were human lives not deemed valuable, why would we care about 

principles of justice? Conversely, when we think about why human welfare is 

important, we need not think about justice. Human wellbeing appears to us as a 

basic moral value, while the importance of justice is not. 

This appearance is misleading, however. The fact that we care about 

justice only on the condition that we recognize wellbeing as a basic moral value 

does not show that justice is not a basic value. That is, the fact that justice is 

intimately connected to himian welfare does not imply that justice is a simple 

derivative of wellbeing as the utilitarian claims. The utilitarian seems to make 

the following move: human wellbeing is valuable, and more value is better than 

less value, so we ought always to promote the greater amoimt of value. This 

maximization attitude toward wellbeing depends upon the plausibility of the 
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claim not only that human wellbeing is a value, but that it is the on/lvalue. Mill's 

own argimient for this latter claim is thoroughly unconvincing.45 

But why should we accept the application of the more is better dictum 

here? Again the claim that we have only one value in play is part of it. Another 

part of the appeal is that value seems to be subject to a dictate of rationality here: 

the idea that more is better than less is simply constitutive of value. Perhaps this 

makes sense in the case of a single person considering his own life prospects.^^ 

But when we recognize human wellbeing as a value, we understand it to be 

attached to persons. Human wellbeing is not some value floating over the lives of 

persons; rather human wellbeing accrues to them. The value of a well-lived life is 

value for the person who lives it. Human wellbeing is, in this sense, 

individualistic.47 

There is a much recognized moral principle which I suspect stems from 

acknowledging the individualism of wellbeing. It is related to Rawls' 

'separateness of persons' objection to utilitarianism and is related also to 

Aristotle's formal principle of justice which requires that we treat equals equally 

••5 Mill himself denies that one can prove by reasoning that happiness (wellbeing) is an 
end, but does imply that one can prove it (and, further, can prove that it is the ozi^end) 
by a "direct appeal to the faculty which takes cognizance of ends" (1979,34). But this 
'proof requires that a thing can be valuable if, and only if, it is such that people actually 
desire it. The claim that being desired (by someone) is either a necessary or sufficient for 
being of value is surely contestable, if not downright implausible. 

4^ Tom Christiano suggests to me that even in this case the dictum is problematic. 
Again, I provide a more detailed sketch—though a sketch it remains—of wellbeing in 

chapter four. 
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and unequals unequally according to the relevant similarities and differences.^^ 

Since the wellbeing of a worthwhile life primarily is a value for the individual who 

leads it, once we recognize the plurality of individuals we require a justification 

for treating some individuals differently than others. That is, there doesn't seem 

to be any intrinsic difference between persons qua leaders of valuable lives that 

would justify substantially different treatment. It strikes us as a paradigm case of 

injustice that the basic interests of some should be sacrificed for the impersonal 

increase of wellbeing when there is no intrinsic difference between those who 

benefit and those who are made to undergo (and, we might say, under the crudest 

formulations of utilitarian theory, rightlymdide. to make) the sacrifice. The 

special nature of persons and the relation of wellbeing to individuals constrains 

the way persons may be treated, even in pursuit of the routinely legitimate goal of 

improving wellbeing. The constraints that are placed on the treatment of 

individuals embody respect for some moral value independent of welfare. 

Justice, I propose, is one subset of these constraints. 

Hence, once the plurality of individuals is recognized it makes better sense 

to see the distribution of wellbeing2& answering to some basic standard of value 

rather than simply to maximize wellbeing as though it were some substance 

detached from the persons for whom it is a good. Another way to express this 

idea relative to utilitarianism is to say that the way in which the equality of 

persons is manifest in that theory—each person coimts for one and only for one 

See Aristotle, Politics, Book III, chapters 9-13, especially chapters 9 & 12; and Rawls 
(1971), pp. 23-7. 
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in the utility calculus—is an inadequate expression of the basic equal significance 

of each individual person. Equality between persons is rendered at much too 

high a level of abstraction in utilitarian theory to account for our intuitions that 

certain forms of treatment of persons are wrong even if greater overall utility 

could be served. 

I suggest that the project of making sense of our moral experience is more 

adequately filled out (in comparison with a reductionist account) by treating the 

dictates of justice as responsive to features of the world distinct from those which 

leads us to regard wellbeing as normatively significant. To speculate just a bit, the 

explanation concerns the fact that wellbeing is indexed to individuals and that 

individual persons for whom worthwhile lives are important must be understood 

as enjoying some degree of integrity (wholeness) without respect for which we 

would not imderstand wellbeing the way we do. So, while I admit that 

recognizing the demands of justice presupposes that human wellbeing matters, it 

does not follow that the value that underwrites the normative significance of 

justice must be cfenVerffirom wellbeing. In specific, it doesn't follow that justice 

consists in a general set of social rules adoption of which maximizes wellbeing. If 

I am right, the MiUian view of justice is not the only option, and an alternative to 

maximizing utility arises as a possible basis for justifying democratic rule. 

In what follows, I will assimie that we have a moral landscape more 

complex than Mill's in which we may locate the comparative advantages of 

democratic decision making. Whereas the MiUian instrumentalist account 
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basis of the way in which it leads to just outcomes. And this brings us to Richard 

Ameson's argument. 

2.4 An Instrumentalism More Narrow Still: Ameson & Just Political Outcomes 

Ameson holds that justice requires individuals be accorded various rights 

and that the justification for democratic rights is that they protect these 

more basic, 'fundamental' rights better than any other set of political rights. 

Presumably, the sense in which the protected rights are 'fundamental' is that 

their justification does not depend upon the fimdamental rights being means to 

some AirtherQnd.. That is, fundamental rights are fundamental in virtue of the 

fact that they are themselves basic requirements of, or constituent components 

of, justice. Ameson indicates that his own particular conception of justice 

requires rights protection in the areas of free speech, privacy, individual liberty as 

well as egalitarian rights to material resources and a right to a decent upbringing. 

Nonetheless, he claims that the exclusively instrumental aspect of the defense of 

democracy "should go through whatever is the reader's preferred conception of 

fundamental rights" (1993, ii8).49 

^9 Immediately the question is raised. What if your preferred conception of justice is one 
according to which each individual has a direct interest in political participation, an 
interest which ought to be protected by a fundamental ri^t? Since this position is not 
unintelligible, clearly 5£>/ne conceptions of justice will not be consistent with a purely 
instrumentalist view of democracy. 
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2.4-1 Ameson's Power Argument 

Ameson's first line of reasoning consists in a two-premise argument. 

[Pi] "The exercise of the vote is an exercise of power by the voter over the lives of 
other citizens. 

[P2] No one has rights to placement in social roles that allow one to exercise 
power over other human beings without first obtaining their consent 
unless such exercise of power best promotes fulfillment of the 
fundamental rights of the people over whom power is exercised together 
with one's own fundamental rights" (ibid.). 

Since individual voters do not obtain the prior consent of other citizens whose 

rights-protected interests are affected by one's vote, it follows from Pi and P2 

that one is permitted to be a voter onlyifbeing a voter best promotes (or, 

perhaps, is part of an institutional arrangement which best promotes) 

fundamental rights fulfillment generally. 

This line of reasoning enjoys an intuitive appeal, I think, because it erects 

strong barriers to the creation of relations of power over others. If the argimient 

is sound, only those exercises of power that lead to the morally best outcomes will 

be sanctioned as rights. We can accept the spirit (if not the precise letter) of the 

first premise.5o But is the instrumentalist principle of the second premise 

acceptable? There are at least two good reasons to think it is not. As I shall show, 

the principle is implausible when applied to Ameson's fundamental rights. 

Moreover, the principle is urmecessarily strong. A weaker alternative will prove 

5° In fact, the premise is technically false, since merely casting one's vote has no effect 
on others. Suppose in a referendum there are two alternatives, ̂ and Y. You vote for X 
but Fwins and is enforced. It is doubtful that you have exercised power over others. 
Nonetheless, this is merely a technical defect with Ameson's first premise that is 
correctable. I won't address it further in what follows. 
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to do all the work that is required but will not imply the exclusively 

instrumentalist justification of democracy for which Ameson argues. Let's look 

closer, then, at Ameson's instrumentalist premise. 

The principle asserts a necessary condition for rights of a particular kind. 

The rights in question are those which allow one to exercise power over others 

without first obtaining their consent. Obvious examples of social roles to which 

such rights attach include parent, police officer, judge, legislator as well as voter. 

The necessary condition is that the exercise of power sanctioned by the right be 

stronglysi instrumental to fundamental rights fulfillment of those persons whose 

interests are affected. So parents are recognized as having rights to exercise 

power over their children just in case the exercise of that power is most conducive 

to the fulfillment of the child's right to a decent upbringing, and police officers 

have the right to exercise power over citizens just in case such exercises of power 

best promote fundamental rights fulfillment on behalf of citizens. 

2.4.1.1 First Objection: Fundamental Rights Do Not Satisfy Ameson's Principle 

An problem arises, however, when we apply the principle to the 

fundamental rights. Fundamental rights must satisfy the necessary condition 

because these rights—indeed rights of virtually aijy sort—allow one to exercise 

some degree of power over others without first getting their consent. When I 

duly exercise my right of free speech, for example, others (even police officers) 

By the term 'strongly here I am referring to the occurrence of the phrase "best 
promotes' in Ameson's principle. 
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are not permitted to interfere with me. The same holds for the exercise of my 

other individual rights. Consider the egalitarian right to material resources 

Ameson recognizes as fundamental. Presumably this right represents a property 

right of some sort—for what good would a right to material goods be if the 

rightholder were not granted some substantial dispositive control over the goods? 

Yet dispositive control over an object amounts to having, with respect to that 

object, power over others. If I own my residence or some parcel of land around it, 

for instance, I can compel others to vacate the property or, if they desire to 

remain, to observe certain rules such as not smoking or not parking their car on 

my rose bushes.s^ Further, combining the exercises of free association and 

property rights, individuals can form groups of considerable power. True, the 

power is not without its limits, but it is real nonetheless. 

It must be acknowledged, then, that fundamental rights are rights that 

allow the rightholder to exercise power over others without their consent. To be 

consistent Ameson ought to conceive of the fundamental rights as being subject 

to the general instrumentalist principle in his own second premise. But 

fundamental rights, i.e., the basic requirements of justice, do not strike us as 

being justified in virtue o/being means to some other end. Indeed, this was a 

presumption built into the very understanding of a right being 'fundamental' in 

the first place. Clearly, then, Ameson wants to avoid having to subject 

5=^ Note that nothing is changed here if we abandon private or individual property rights 
in favor of some other scheme. If not individuals, then some determinate group will 
have dispositive control over the goods in question, and this will involve a power to 
exclude others. 
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fundamental rights to the instrumentalist principle.53 If this is right, he owes us 

two things. First, he must provide a non-arbitrary distinction between 

fundamental rights on the one hand and rights to which the instrumentalist 

principle properly applies on the other. I have argued that such a distinction 

does not properly turn on whether or not a right sanctions non-consensual 

exercises of power over others. Second, he owes us a good reason for thinking 

that democratic rights are not basic requirements of justice. It is important to 

note that this second point simply cannot be established by the power argiraient. 

That argument presupposes that democratic rights are not fimdamental; it does 

not demonstrate it. Yet this is a crucial step to demonstrating the ultimate 

conclusion that democracy's justification is eifcyu5iVe^instrumentalist in nature. 

2.4.1.2 Second Objection: The Instrumentalist Premise is Too Strong 

There is a second reason to reject Ameson's first argument. Note how 

strong the instrumentalism condition is: it requires that the power sanctioned by 

the right be not only a means but that it be the Aesf means to promote 

fundamental rights fulfillment. But is it reallyih^ case that parents' rights to 

raise their own children rests on the claim that entrusting the child's welfare to 

53 strictly speaking, there is no logical incoherence in holding that a right is both a basic 
requirement of justice and is instrumentally valuable. For an analog, consider Plato's 
view that intelligence and health are good for their own sakes and good for their 
consequences. Ameson is clearly assuming, however, that the fundamental rights he 
initially lists are justified irrespective of whether they are also of instrumental value. The 
tension arises when we identify certain rights as fundamental where this denotes some 
non-instrumental value. 
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them is the best means to fulfilling the child's right to a decent upbringing? I 

certainly do not deny that one can mount a strong case for examining family 

structures in terms of justice, but the power argument severely overstates the 

case here. Certainly there is a connection between parental power and 

fundamental rights, but it is more appropriately rendered by a requirement that a 

child's fundamental rights not be violatedhy parents, which is a weaker 

requirement than the power argument specifies. Ameson's stronger condition, I 

argue, does not gain any additional purchase on our intuitions over this weaker 

one. The weaker principle, formulated for the case of parental rights, states: One 

has a right to exercise parental power over one's children only if such exercise of 

power does not violate the fundamental rights of the children.54 

It should be noted, of course, that the weaker principle, like Ameson's, 

states only a necessary condition. Consequently, the instrumentalist might offer 

the following objection here. If the weaker condition is merely a necessary 

condition but not also a sufficient condition, the implication is that there must be 

some further necessary condition(s). This may be so; consider this third variant. 

One has a right to exercise parental power over one's children only if one 

adequately protects the children's interests.ss Though this formulation appears 

stronger than the one prohibiting rights violation, and hence suggests that a 

5^ It is worth asking whether Ameson's principle genuinely is supposed to capture 
anything stronger than this prohibition on violating other's rights. 'Promoting 
fundamental rights fiilfillment' sure stronger, but it is not clear, as I show in the 
text, just how something beyond v̂oh\h\\mg rights violations 6oqs any work in the 
examples Ameson relies on to support his claim. 
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stronger principle such as Ameson's might do important work, the appearance is 

misleading. The adequate protection variant and my weak formula are actually 

coextensive if the child's right in question is to have her interests adequately 

protected.5® At any rate, what seems intuitively clear, I think, is that a parent's 

right to be a parent ought notio rest upon the claim that the parent's exercise of 

power be the optimalva&dus of promoting the child's interests. 

In addition to capturing better our intuitions regarding parental rights, the 

weaker principle has two other merits. First, when applied to the fundamental 

rights themselves the weaker principle makes good sense. It can be read as an 

attempt to minimize the extent to which the assignment of rights, powers and 

authority to individuals generates conflicting claims. The desire to minimize 

conflicts within a just social system is manifest in familiar accounts of justice. 

Consider John Rawls' two principles of justice.57 They establish a schedule of 

weights for the different requirements of justice so as to systematize the claims 

that can be made. As conflict resolution is often a chief desideratum of theories 

of justice, one of the major challenges for the theorist is to articulate an account 

of justice that does not itself generate as many serious conflicts as it is meant to 

resolve. One (perhaps not unproblematic) way of minimizing conflict is to 

establish a requirement such as the one expressed in my weaker condition. That 

is, we avoid at the outset assigning rights and powers in a way that leads to 

55 This resembles a formulation suggested to me by both Tom Christiano and Allen 
Buchanan. 
5® Cf. Ameson's own language: a child's right to a "decent upbringing" (p. 120). 
57 See Rawls (1971) pp. 302-3. 
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situations in which one person may exercise her rights or powers so as to violate 

another's fundamental rights. And this is what the weaker principle I suggest 

above attempts. By comparison, Ameson's strongly instrumentalist condition 

seems unmotivated when applied to the fundamental rights as we saw earlier. 

There is a second advantage to considering the weaker principle as a 

competitor to Ameson's, and here the connection to the political realm is more 

direct. The instrumentalist position insists that our moral attention be drawn to 

the likely results of exercises of power. Ameson's necessary condition requires 

that (at least right-based) exercises of power be the Aesf means to morally 

desirable outcomes. But the stringency of his requirement when applied to 

political power makes incredible demands upon our cognitive abilities. It is one 

thing to be able to see when a political decision violates fundamental rights; it is 

quite another to be able to see that a political decision maximally promotes 

morally desirable outcomes. In fact, in Ameson's own explanation of why 

democracy is to be preferred it is the requirement expressed by the weaker 

principle that seems to do all the work: 

"The question is then whether this political power should be placed 
equally in all citizens through the institution of majority rule with 
universal suffrage or in some subset of citizens. If majorities likely 
to coalesce under majority rule are presimied competent to block 
political policies that would violate ̂ eir own rights, the danger in 
majority rule is rights violations inflicted on minorities and the 
danger in any form of minority rule is rights violation inflicted on 
the majority. Ceteris paribus, that latter is worse." (123; my 
underscoring) 
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The comparative clarity of the weaker principle as a practical evaluative 

standard in the political realm is, then, one more reason to prefer it to the 

puzzlingly stronger principle Ameson relies upon. 

Up to this point I have aimed to show that our intuitions about the cases 

Ameson raises are better captured by the weaker principle than his own stronger 

principle. It is time now to examine the significance of the weaker principle for 

assessing the pure instrumentalism view of democracy. Accepting the weaker 

principle does not commit us to saying that any right that satisfies it is justified in 

virtue o/having satisfied the weaker principle. In other words, in adhering to a 

principle that says that one may not enjoy a right to exercise some power if 

exercising it violates others' fundamental rights, we say nothing about why\he 

right is important or justified. In particular, we do not say that the rationale for 

the right is its satisfaction of the restriction against violating others' rights. This 

in turn makes it possible to argue that even though exercising a democratic right 

must not violate others' fundamental rights, the primary rationale for recognizing 

democratic rights is that democracy is an intrinsically just procedure. 

By contrast, the stronger principle favored by Ameson does implyihdX the 

basis for democratic rights is that they satisfy the specified condition. Recall how 

the instrumentalist story goes. There are fundamental rights—basic requirements 

or constituent components of justice—that we value. Then there are various 

means of promoting this value. Those exercises of power which promote 

what we value gain special status as (non-fimdamental) rights. But this makes 
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the condition of optimally promoting fundamental rights fulfillment fimction as a 

sufficient condition, not a necessary condition for rights status.s® I have argued 

already that as a necessary condition on exercises of power, the condition fails 

because it is implausible when applied to the fundamental rights and because it is 

too strong in other cases. As a sufficient condition, it is beside the point for two 

related reasons. First, even if accurate, it doesn't follow that exercises of power 

not satisfying it do not have status as rights. This is the case, presumably, for 

fundamental rights. Second, to restate a point made earlier, the argument 

a55«i7jesthat democratic rights are not fundamental; nowhere does Ameson 

argue for its truth. 

In the next section I turn my attention to a second line of reasoning for the 

pure instrumentalist thesis. This line of reasoning is reconstructed from certain 

remarks Ameson makes regarding the significance of his power argxmient, and 

indicates that that argimient is animated by an important presupposition about 

procedural justice. I focus on this presupposition in what follows in part because 

it figures, I think, in the puzzle that justice can require us to reject the outcomes 

of a just procedure. 

2.4.2 Pure Procedural Justice and Just Procedures 

The power argument, then, does not establish the pure instrumentalist 

position. In fact, I suspect that Ameson is led to the power argument because he 

5® For an instrumentalist, what further would an exercise of power have to do besides 
being the best means to the desired end? 
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presupposes that the sole alternative to mstrumentalism is what Rawls has called 

'pure procedural justice'.59 i will argue that the choice between pure 

instrumentalism on the one hand and pure procedural justice on the other is a 

false dichotomy. If I am right, it will be possible to hold both that democratic 

outcomes can be evaluated in terms of justice independently of their procedural 

origin and also that the democratic procedure is intrinsically just. 

Several remarks by Ameson indicate that his power argument is actually 

motivated by the desire to undermine certain procedural routes to justice. 

Consider the following claims. 

"My position is that there are no special procedural rights 
determinable by examining our intuitions about inherently fair 
procedures (supposed to be independent of our convictions about 
the substantively fair outcomes that procedures work to reach)." 
(121) 

"One might hold that our intuitions about procedural rights always 
incorporate both judgments about the intrinsic fairness of the 
procedures under review and judgments about the fairness of the 
outcomes the procedures woidd likely generate. My suggestion is 
that proposed instances of the former component of our intuitions 
would always collapse under examination into instances of the 
latter component" (p. 144, note 7). 

"There is no content to the issue of what procedures are intrinsically 
unfair, apart from examination of the outcomes they might reach." 
(122) 

These statements are intended as lessons to be learned from applying the power 

argument to particular cases—parental rights, voting rights, and the right to a fair 

trial. I suggest the power argument, already shown to be defective on several 

59 See Rawls (1971) pp. 87-89. I describe the main contours of the idea in the text below. 
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counts, is not the main thrust of Ameson's instrumentalism. Rather, it is the 

rejection of pure procedural justice that underwrites his view of democracy. He 

writes: 

"The position I am defending is that what constitutes fair 
procedures depends entirely on which of the available sets of 
procedures would produce morally best outcomes. Furthermore, 
the standards for determining what outcomes are morally best do 
not include any standards that rank procedures as intrinsically 
more or less fair independently of the outcomes of establishing and 
operating the procedures. This has been called a "best results" 
theory. It entails that there is no such thing as pure procedural 
justice." (128)^0 

Pure procedural justice contrasts with perfect and imperfect procedural 

justice. [See Table 2.1 below] The contrast hinges on whether or not there 

is a standard for assessing the justness of a procedure's outcome 

independent of the procedure itself. If there is /7osuch standard [the left

most colimm of Table 2.1], an actual outcome of a just procedure is a just 

outcome simply in virtue of beingihe actual outcome of the procedure. 

We might say in this case that the outcome 'inherits* the justice of the just 

procedure. This is pure procedural justice. 

^ Despite these bold ciaims, Arneson himself makes a claim that is at least curious, and 
at worst inconsistent, with these claims. He writes, "[njotice that if one held that 
people's fundamental rights are few and that many decisions by government are made in 
contexts where fundamental rights are not at stake, there is room to hold that in these 
contexts policies are fair if they have been reached through fair (i.e., democratic) 
procedures." (p. 145, note 13). This sure looks like an aclmowledgement that the concept 
of fairness can in principle apply to a procedure independent of the outcomes. 
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Table 2.1 ProceduralJustice 

PROCEDURAL JUSTICE 

There is NO standard of justice 
independent of the proo^ure 

for evaluating outcomes. 

There IS some standard of 
Justice independent of the 

Procedure of evaluating 
Outcomes. 

A just procedure 'transmits' its 
justice to any actual outcome 
generated by the procedure. 
Alternatively, we might say 

that the outcome 'inherits' the 
justness of the inherently just 

procedure. 

The procedure DOES 
reliably yield outcomes 
that are just according 

to the independent 
standard of justice. 

The procedure 
DOES NOT reliably 

lead to outcomes that 
are just according to 

the independent 
standard of justice. 

PURE Procedural Justice PERFECT Procedural Justice IMPERFECT Procedural 
Justice 

Example: Distribution of 
virinnings after a fair betting 
game (poker); No distributive 
objective in playing the game. 
Whatever arises from actual 
playing of a fair game will itself 
be fair. Resulting distribution 
inherits the fairness of the 
procedure that generates it 

Example: Cake cutting. 
Objective is to distribute cake 
evenly; procedure is to let one 
person cut cake and have that 
person choose his piece last. 
Self-interest will reliably 
prompt equal division of cake. 

Example: Criminal Jury Trial. 
Objective is to have all and 
only guilty persons convicted, 
but the trial procedure 
sometimes convicts innocent 
persons and acquits guilty 
persons. 

If, on the other hand, there is an mdependent standard (middle and right-most 

column), then the procedure in question either reliably yields just outcomes 

(perfect procedural justice) or it does not (imperfect procedural justice). 

In general the pure procedural approach appears in several settings. 

Rawls's original position argument constitutes a pure procedural approach to 

establishing reasonable principles of justice.®^ Robert Nozick's entitlement 

theory of justice is a pure procedural approach to characterizing just property 

Tiie same form of argument is used to specify broader moral principles in Milo (1995). 
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holdings. Joshua Cohen's deliberative view of democracy renders democracy a 

pure procedural route to specifying the common good.^^ Thus, a project of 

defending democracy via pure procedural justice is not a journey into uncharted 

territory. 

Moreover, we can see how the idea that democracy is an instance of pure 

procedural justice might intuitively be attractive. Often we cite a policy's 

democratic pedigree in cases in which someone questions its enforcement. In 

cases of profound disagreement about policy, pointing to the procedure that 

generates a contested outcome appears to be an appeal to the procedure's 

fairness and noj its instrumental virtue. That is, there appears to be an assertion 

that one was treated fairly in the process of making a needed decision and, 

moreover, it is this fact about the procedure that justifies imposing the outcome 

on those who disagree with it. This line of thought resembles pure procedural 

justice since it is a fact about the fairness of the procedure itself that justifies its 

enforcement. So if democracy turned out to be an instance of pure procedural 

justice we could accommodate certain common intuitions about political life. 

If Ameson is right, however, no procedure will itself turn out to be 

inherentiy just, for there is a standard of justice against which we can evaluate 

the outcome of anj^procedure, be it a betting game, a criminal trial or a collective 

decision making procedure such as democracy. The instrumentalist rightiy draws 

our attention to the moral consequences of adopting the democratic procedure. 

Cohen writes, 'The deliberative conception holds that free expression is required for 
determining what advances the common good, because what is good is fixed by public 
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Though I contested the major premise of the instrumentalist's power argument, I 

offered an alternative to the effect that one is permitted to exercise democratic 

rights only if the exercise does not violate others' fundamental rights. 

Importantly, even this necessary condition represents a concession to the 

instrumentalist. For in defending this necessary condition, I implicitly recognize 

a standard of justice against which I propose to evaluate democratic outcomes. 

In doing so, am I not also conceding Ameson's point that democracy is not a case 

of pure procedural justice? The answer, of course, is yes. By definition, 

acknowledging a standard of justice for evaluating outcomes independently of the 

procedure eliminates the possibility that we are dealing with pure procedural 

justice. 

By acknowledging an independent standard of justice against which we 

can assess democratic decisions, we leave behind the possibility of pure 

procedural justice. Isn't this what Ameson was aiming for aU along? Well, here, 

the answer is no. Ameson reasons as though the position that democracy is non-

instrumentally justified is identical to the position that democracy is an instance 

of pure procedural justice. But this is clearly wrong-headed. It is surely incorrect 

to hold that enslavement of a few of society's members could be made just simply 

by having been decided democratically. Hence, if one wants to defend democracy 

in terms of justice one had better find an alternative to conceiving of democracy 

as a case of pure procedural justice. But this admission is not sufficient grounds 

deliberation, and not prior to it" (1990,29). 
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for concluding that democracy must be instrumentally justified unless there are 

no other alternatives. I suggest that the force of Ameson's argimient rests upon a 

false dichotomy. Let me briefly suggest a reason for thinking that there can be a 

non-instrumental route from justice to democracy that does not entail that 

whatever decision results from a democratic process is just. The full argument 

comes in chapter five. 

2.5 Collective Decision Making Methods as Subjects of Justice 

I argued in chapter one that groups face the problem of how to select 

particular configurations of institutions necessary for structuring their common 

life together. It was important that the context in which decisions had to be made 

was characterized by conflicts of interests regarding which institutional scheme is 

established. Because the effects of institutional scheme are so pervasive, 

individuals have a moral concern about how the basic social institutions situate 

them with respect to living a well-lived life. But it is important that the social 

institutions themselves must be socially maintained—that is, the members of 

society must act in ways that sustain the institutions. In this way, we can say that 

the institutions that affect the very basics of social life—the property schemes or 

the conflict resolution schemes—represent a form of treatment of individual 

persons by the collective. 

Justice, I have been supposing, imposes certain sorts of restraints upon 

moral agents with respect to their treatment of beings who enjoy some moral 
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standing. The members of society, as a group, may be considered moral agents 

insofar as they act to maintain social institutions that have a pervasive effect on 

the wellbeing of the individual persons in the group. Hence, when we say of 

various institutions that they are just or unjust we are picking out the set of 

persons who maintain them either by force or by acting in willful conformity with 

them. 

Note that this application of the standard of justice to institutions is 

perfectly general. We can apply this reasoning to a society's collective decision 

making institution itself, at least if it is sustained by the activity of the members 

of society. What is needed to make this institution an object of assessment in 

terms of justice is the claim that the collective decision making scheme is a form 

of treatment of persons that affects their interests—their wellbeing. I offer an 

argument for this claim in chapter five below, but the basic point is that 

individuals have a moral interest in the public affirmation of their basic social 

standing. Further, the institutional distribution of political power itself 

represents a form of collective expression of moral status. The relevant point for 

the purposes of this chapter is that because a collective decision making device 

distributed political power and thereby affects persons' interests, it may be just or 

unjust independently of the moral character of the procedural outcomes. 
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2.6 Procedural Justice and Judicial Review 

Having shown how justice directly applies to the collective decision 

making procedure itself, we now can accoimt for a further line of reasoning on 

which Ameson groimds his position. This has to do with explaining the role of 

the U.S. Supreme Court in the legislative process (on the presumption that its 

activity is justified). According to Ameson, the non-elected members of the Court 

engage in actual legislation rather than merely interpreting democratically 

established law. When it reviews democratic legislation, determining whether or 

not the law is or is not constitutional, the Court has the power to thwart the 

democratic process. If it does so only when the content of the laws themselves 

threaten the democratic character of the legislative process, its activism could be 

justified on the same grounds as democracy itself is defended. But there are 

several cases in which judicial activism has overturned democratic legislation on 

grounds independent of preserving democracy. Accepting judicial activism (as 

Ameson presumes we do in these cases) amounts to accepting limitations on 

democratic rule, and Ameson concludes that this is best explained by the thesis 

that democratic rights are merely instrumental. 

But if democratic theorists can acknowledge that justice applies to both 

substantive policy issues as well as to the collective decision making process 

itself, there can be room for justifying limited powers of judicial review. Just as it 

makes sense to protect democratic rights (for instance by ensuring that members 

of oppressed minority groups may register to vote) it will be sensible to protect 
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other requirements of justice. It is implausible, I think, to hold that justice is an 

idea with enough substance to justify democratic rights but not rights in other 

areas. But caution must be exercised here, since a review of the Supreme Court's 

history is likely to reveal the potential for unjust activism as well. It must be 

remembered as well that the groimds on which the Supreme Court reviews 

democratic legislation (i.e., rights expressed in the Constitution) are subject to 

popular amendment.^3 And these points suggest that there is room in democratic 

theory for a judiciary to play an important role without being a 'co-sovereign' 

with the members of the society. 

Strictly speaking, this option is not democratic either, since the requirement for 
Constitutional amendment is strongly super-majoritarian. 
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Chapter Three: Assessing the Deliberative Approach to Defending Democracy 

3.1 Review and Chapter Overview 

I argued in chapter one that relying upon decentralized activity among 

persons via a process of spontaneous evolution is inevitably inadequate for 

establishing just basic terms for their common life together. Some formal 

mechanism for making binding collective decisions is necessary to this task. For 

the purposes of this dissertation I noted the absence (at some level) of any serious 

competitors to democracy as the preferred form of collective decision making.^4 I 

noted, however, that even if there is widespread agreement on democracy such 

consensus is insufficient to both our philosophical needs as political theorists and 

to our practical needs as citizens. In particular, in order to provide principled 

guidance to citizens in their capacity as participants in collective decision making, 

we need to understand the rationale for democracy because normative guidance 

for citizens is significantiy informed by the reasons for having democracy in the 

first place. Toward this end I argued in chapter two that two well-known 

instrumentalist defenses of democracy, despite some initial appeal, fail (albeit in 

instructive ways). In general, they do not capture the way in which the 

democratic process is itself a just procedure. 

In this chapter I examine what is perhaps the most developed account of 

democracy in contemporary social and political theory, one which aims to 
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capture the intrinsic justness of democracy.^s Focusing primarily on the 

arguments of Joshua Cohen®^, I will argue that the deliberative conception of 

democracy is inadequate. The discussion of this chapter proceeds as follows. In 

the next section I outline three values at the core of the deliberative account. The 

first two concepts—what I call the formal notion of legitimacy and the thin notion 

of democracy—cire fairly straightforward. The third notion, the most essential 

idea in the account, is the complex and trickier notion of deliberation. After 

setting out these ideas I make two criticisms. The first line of thought is not so 

much an objection to the substance of the deliberative account but rather a claim 

about the best explanation of its appeal. I will claim that the fireestanding ideal 

owes whatever appeal it enjoys to its ability to honor basic requirements of 

justice. The second criticism attacks the content of the deliberative ideal directly. 

In particular I argue that through its commitment to reasonableness as the key 

notion of political justification the deliberative account cannot do justice to its 

own stated goal of accommodating the fact of reasonable pluralism. 

Consequently, as the application of the ideal to the real world prompts the 

substitution of majority rule for the ideal of consensus, it will turn out that it is a 

^ Democracy in the sense I intend is analyzed as (i) popular sovereignty, (2) political 
equality, as manifest especially in a majoritarian decision rule, and (3) some form of 
rational social deliberation. 

This claim will be important to the criticism of the deliberative account's defense of 
the majoritarian decision rule discussed at the end of this chapter. 
^ I deal primarily with three of his papers: "Deliberation and Democratic Legitimacy" 
in The Good Polity by Alan Hanilin and Philip Pettit (1989, Oxford: Blackwell), 
hereafter DDL; "Liberty, Equality, Democracy" (unpublished manuscript, 1996), 
hereafter LED, and "Procedure and Substance in Deliberative Democracj^ in Democracy 
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commitment to equality as a moral value, and not reasonableness, that 

underwrites the institution of majority rule. That is to say that reasonableness, 

the vehicle on which the deliberative democrat places paramount normative 

emphasis, turns out to be unnecessary to defending democracy and also turns out 

to be unable to accomplish the deliberative democrat's stated goal of 

accommodating reasonable pluralism. Making sense of these failures will prompt 

an examination (in the final chapter) of the significance for political theory of 

pervasive moral disagreement in modem societies. 

3.2 Cohen on Legitimacy, Democracy, and Deliberation 

The key evaluative phrase for deliberative democrats is 'democratic 

legitimacy'. Democratic legitimacy is the notion that "the authorization to 

exercise state power must arise from the collective decisions of the members of a 

society who are governed by that power" (PSDD, 95). Attention must be paid to 

the term 'members' here, for it turns out that cte/nocratfc legitimacy is consistent 

with a membership requirement that one adhere to a particular comprehensive 

doctrine: 

"Consider an idealized political community in which full membership is 
contingent on adherence to a comprehensive moral or religious doctrine: 
an all-embracing philosophy of life—religious or secular, liberal or 
traditionalist—that includes an accoimt of all values and provides a guide 
to all aspects of individual and collective conduct. In such a community, 
authorization counts as collective only if it is congruent with that doctrine; 
for that reason, the understanding of democratic legitimacy will not be 
exclusively procedural" (LED, 1; myimderscoring). 

and Difference by S. Benhabib (1996, Princeton University Press), hereafter 
PSDD. P5DZ) appears to be a later, though significantly briefer, version of LED. 



93 

Hence, if there are persons subject to the collective power but whose membership 

is less than full, the fact that they play no role in the authorization is no threat to 

the democratic legitimacy of the exercise of that power. 

In certain instances, this may be an unobjectionable rendering of the 

notion of legitimacy. Consider legitimate collective authority over children. 

Because children are not mature adults their membership in society is in some 

sense less than full. Their less-than-fuU membership is manifest in the fact that 

they are disbarred from participating in collective decision making procedures in 

the political arena despite being subject to the collective power. In this particular 

case, exercising power over children as less-than-fuU members undermines 

neither the claim that such power is (or, at least can be) legitimate, nor the claim 

that this legitimacy is (or, at least, can be) democratic in character. 

But on the face of it, the example of democratic legitimacy described above 

is notably different than the case of exercising collective power over children. 

After all, less-than-fuU membership of children typically is only temporary and 

justified by their lack of rational and/or moral competence. What is the 

justification for less-than-ftill membership in a commimity grounded in one's 

failure to pledge allegiance to the reigning comprehensive doctrine? The idea of 

legitimacy identified above is perhaps doubly odd. It claims that exercising 

power over a (mature) dissenter is in this case not only consistent with that 
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power being legitimate, such exercise of power is consistent with that power 

being 

I forego the chance here to construct hypothetical examples (or to cite 

actual historical cases) in which unjust exercises of power against second-class 

citizens, both severe and slight, would satisfy the conditions of democratic 

legitimacy as understood above. Instead, I ask why we should be interested in 

legitimacy, democratic or otherwise, as a significant moral value? This question 

is of paramount importance insofar as the concept of legitimacy is the 

justificatory heart of deliberative democracy. I will argue that the moral 

significance of legitimacy in this account is entirely dependent upon the 

satisfaction of the demands of justice.^® Further, the ideal of deliberative 

democracy will gain whatever appeal it enjoys fi:om its satisfaction of the 

demands of justice. Moreover, I will argue that despite its attempt to 

accommodate the fact of reasonable pluralism, the pervasive moral disagreement 

in modem societies imdermines the connection deliberative democracy effects 

between democratic deliberation and political legitimacy. 

^ If language offers any clue, the notion of 'democratic legitimacy hints that there are 
other forms of legitimacy, viz., non-democratic legitimacy. But if democratic legitimacy 
is so expansive as to cover the case in the text above, to what exactly would non-
democratic legitimacy amount? As I argue in the text below, the difficulty answering this 
question is due to the fact that the content of the concept of democracy at work here is so 
minimal. 
^ The full treatment of this is in chapters four and five below. 
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3-2.1 Legitimacy 

The discussion above allows me to offer a breakdown of some of the 

primary terms within the deliberative model. For starters, legitimacy is (at least) 

a thesis about the way in which exercises of power can be considered collectively 

authorized. Somehow a number of individuals must be able to act as a group 

such that the resulting exercise of power can be attributed to that group as its 

agent or author. There are several passages that suggest that Cohen understands 

legitimacy in a way reminiscent of Rousseau's General Will. He writes 

"Democracy is about justifying authority, not about justifying [mere] 
influence. Alternatively stated, authorization must come from the popular 
will, where "popular will" is understood as indicating the ultimate 
authority and responsibility of citizens as a body..." (PSDD, 114, note 1). 

Endorsing, indeed extending Habermas's notion of communicative power, he 

comments, 

"...an accoimt of deliberative democracy is about the discursive formation 
of will and opinion ...and about communicative power—that the exercise of 
public power is manifestly accountable and responsive to that wiU" (LED, 
5). 

In defense of political liberties as constituent elements of the democratic process 

he again appears to endorse a robust notion of collective agency as a necessary 

condition of politically legitimate authorization: 

"Assurances of such political liberties help to ensure a connection between 
popular authorization and political outcome—to preserve the continuing 
authority of the people, and not simply the majority of them" (LED, 15). 

But, as these passages illustrate, legitimacy is more than a thesis about what 

agency consists in. It somehow expresses a normative commitment as well. It is 
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not merely that a group of individuals can somehow act as a group. It is that 

when the group acts collectively so as to exercise power over its individual 

members, it does so authoritatively—ihaX is, in a morally justified way. 

Now the moral basis for conferring substance to this idea of legitimacy 

must be spelled out. For instance, it may be the case that for the collective 

exercise of power to be legitimate it must not impose any genuine harm on, or 

violate the fundamental rights of, the individual members. Or it might be that 

the collective exercise of power must not impose anything on a person contrary to 

the will of that individual. Or perhaps the exercise of power must realize some 

aggregate preference of the group, or must not forego any opportunity to 

maximize the total utility or wellbeing of the group. Or again, maybe the exercise 

of power must be "congruent with some comprehensive morality" as in the case 

examined above. There are other possibilities but the ones just mentioned 

indicate just how wide open the formal notion of legitimacy is. An argument 

must be offered for preferring one (or more) of these bases over others. This 

observation will prove crucial in due course. 

3.2.2 Democracy 

From the discussion of democratic legitimacy above, we can see that the 

concept of democracy used here is fairly thin. It refers only to the inclusion of all 

"full" members in the authorization of collective power. Thus, as we saw, a 

legitimate exercise of collective power by all 'full' members in a political 
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community even in which adherence to some particular comprehensive doctrine 

is a condition of full membership can nonetheless be democratic. But while there 

are numerous bases on which we might plausibly inflate the notion of legitimate 

authority, there seem to be few good reasons for restricting membership in the 

authorizing body short of all those persons subject to the collective power. Moral 

competency might be one reason. Again this explains why children and the 

mentally retarded are not full political members. Perhaps some resident aliens, 

e.g., those who volimtarily accept their status as subject to the host nation's 

authority but who desire to pledge their political allegiance elsewhere, can 

properly be excluded from participating in the authorization process. The case of 

migrant workers is considerably more contentious.^ 

It is worth noting that democracy as imderstood above is not easily 

reconciled with one prominent family of theories—viz., liberalism, at least in this 

group's more recent form. Contemporary liberal theories are regularly associated 

with a commitment to a neutrality thesis that prohibits full citizenship rights to 

be conditioned by compulsory endorsement of a comprehensive doctrine. 

Whether or not a liberal neutrality principle can be cogently defended is a 

contested matter and one I don't aim to settle. I do wish to point out, however, 

that the familiar moral foundations of liberalism severely limit the sorts of power 

plays that could be collectively authorized by the fiill members of some society 

over its second-class citizens. The point is that neither the thin conception of 

^ See e.g., Michael Walzer, Spheres of Justice, chapter 2, especially pp. 60-1. 
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democracy nor the formal notion of legitimacy so far discussed is capable of 

doing this moral work. As I have said, democratic legitimacy as established in the 

deliberative framework is consistent with considerable social injustice. 

3.2.3 Approaching Deliberation: The Fact of Reasonable Pluralism 

The case of democratic legitimacy within a political community in which 

adherence to a particular comprehensive morality is the norm does not 

accommodate the fact of reasonable pluralism.70 The fact of reasonable pluralism 

consists in the presence within even a well-ordered society of distinct and 

incompatible comprehensive understandings of value. These often take the form 

of a religious doctrine but need not. Classical utilitarianism, for example, is a 

non-religious but nevertheless comprehensive moral doctrine. Further, the 

doctrines that make up the plurality are said to be reasonable in virtue of the fact 

that each is consistent with the virtuous exercise of practical reason or the 

processes of rational belief formation. Even under ideal circimistances, persons 

exercising their reasoning faculties in good faith can be expected to arrive at 

different, and mutually incompatible, conclusions about how best to live their 

lives.71 Insofar as these comprehensive moralities are viewed by their adherents 

as grounds for practical decision there is considerable risk that decisions made 

through the political process cannot be, or at least often will not be, collective in 

the morally defensible sense deliberative democrats have in mind. That is to say, 

70 The idea is made famous by Rawls in lectures starting in the early 1980's; see his 
Political Liberalism, introduction and Lecture n, §§ 1-3. 
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the fact of reasonable pluralism may undermine the legitimacy of collective 

decisions. Deliberative democracy aims to accommodate reasonable pluralism 

while specifying the conditions for securing morally legitimate collective 

decisions. 

Now the desire to accommodate the fact of reasonable pluralism has come 

to dominate much contemporary political theory. It appears, for instance, to be 

the core motivation for liberal theorists to defend one version or another of the 

neutrality thesis. So let us see how this theoretical goal gives shape to the 

deliberative democratic model in particular. The deliberative model of 

democratic legitimacy is contrasted with the idea examined at the outset of this 

chapter.72 The deliberative model builds into its very fabric a conception of 

persons as free and equal, and, further, as reasonable. Mth this conception of 

the person in mind Cohen develops a form of legitimate politics suited to this 

conception—"the ideal procedure of political deliberation." Cohen writes: 

"In such a procedure participants regard one another as equals; they aim 
to defend and criticize institutions and programs in terms of 
considerations that others have reason to accept, given the fact of 
reasonable pluralism and the assimiption that those others are reasonable; 
and they are prepared to cooperate in accordance with the results of such 
discussion, treating those re^ts as authoritative" {PSDD, loo). 

Hence, "outcomes are democratically legitimate if and only if they could be the 

object of a free and reasoned agreement among equals" {DDL, 22). 

See Rawls's discussion of the burdens of judgment in Political Liberalism, pp. 54-8. 
72 That is, the example in which democratic legitimacy is present in the political 
community organized around a particular comprehensive doctrine. 
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3-3 Persons as Free, Equal, and Reasonable 

We need to unpack the conception of the person, and then examine how it 

is connected to political deliberation. Cohen is quite clear in spelling out what he 

means by persons being free and equal. 

"To say that citizens are ^eeis to say, inter alia, that no comprehensive 
moral or religious view provides a defining condition of membership or 
the foundation of the authorization to exercise political power. To say that 
they are equal 'is to say that each is recognized as having the capacities 
required for participating in discussion aimed at authorizing the exercise 
of power" (PSDD, 96). 

The freedom and equality of persons is translated into the notion of ideal 

deliberation in a fairly straightforward way. 

"Ideal deliberation is Gree 'm that ...[the participants! are bound only by the 
results of their deliberation and by the preconitions for that deliberation. 
Their consideration of proposals is not constrained by the authority of 
prior norms and commitments ...[and that] they can act from the results, 
taking the fact that a certain decision is arrived at through their 
deliberation as a sufficient reason for complying with it" (DDL, 22). 

The equality of persons in ideal deliberation is both formal and substantive. 

"Everyone with the deliberative capacities has equal standing at each stage of the 
deliberative process. Each can put issues on the agenda, propose 
solutions, and offer reasons in support of or in criticism of proposals. And 
each has an equal voice in the decision. The participants are substantively 
equal in that the existing distribution of power and resources does not 
shape their chances to contribute to deliberation, nor does that 
distribution play an authoritative role in their deliberation" (DDL, 23). 

The articulation of these two notions allows Cohen to translate the idealized 

deliberative procedure into actual social and political institutions. And it must be 

conceded that Cohen does an admirable job of converting the conceptual work 
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into concrete suggestions for actual political communities.73 But if the freedom 

and equality of persons is fairly clear, their being reasonable is muddled. 

The place to begin understanding reasonableness is with its predication of 

a person's holding of comprehensive doctrines. The feature in virtue of which 

holding a comprehensive moral doctrine is said to be reasonable is that the 

exercise of practical reason even under favorable circumstances will not rule the 

doctrine out. That is, persons who in good faith attempt to reason to the truth (or 

correctness or validity) about what a well-lived life should be like will not 

converge on a single conception. Practical reason is to some (not inconsiderable) 

degree indeterminate on this matter. Of course, 50722e conceptions might be ruled 

out—e.g., that a person should be absolute ruler of the world with aU other 

persons subordinate to his will and power presumably is not reasonable. 

Somehow, practical reason will have gone wrong if it yields such a conception. 

But no single conception of the good life for persons follows from merely 

exercising practical reason virtuously. For starters, then, we might say that 

persons are reasonable only when they hold a comprehensive doctrine that is not 

ruled out by practical reason. This initial statement of reasonableness, however, 

does not get us very far in filling out the specific content of deliberative 

legitimacy. 

73 And further, I must acknowledge that though I will object to Cohen's conceptual 
scheme, his discussion of and recommendations for actual political arrangements merits 
attention. It is refreshing to read theoretical work that turns a sharp intellect to the 
problems of the real world. 
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Note that the mere recognition that practical reason has its limits with 

respect to uncovering an authoritative conception of value is itself not sufficient 

for being reasonable.74 This is a mere cognitive achievement. But reasonableness 

as predicated of persons in the deliberative scheme must be understood as a 

nonnadveJy loaded noMon. Nonetheless it is understandable how this cognitive 

achievement might naturally lead to an important element in the account of 

deliberative legitimacy. Once we recognize the limits of practical reason we 

might judge it morally inappropriate to require that a person adhere to a 

particular comprehensive morality as a condition of full membership in society. 

Certainly this sort of move (i.e., from the cognitive achievement to the 

subsequent judgment of inappropriateness) is what Cohen wants in the end to 

justify. This may be seen firom his integration of freedom, equality and 

reasonableness in the course of public reasoning: 

"In such a procedure participants regard one another as equals; they aim to 
defend and criticize institutions and programs in terms of considerations 
that others have reason to accept, given the fact of reasonable pluralism 
and the assumption that those others are reasonable. 

...One must find reasons that are compelling to others, 
acknowledging those others as equals, aware that they have alternative 
reasonable commitments, and knowing something about the kinds of 
commitments that they are likely to have—for example, that they may have 
moral or religious commitments that impose what they take to be 
overriding obligations. If a consideration does not meet these tests, that 
will suffice for rejecting it as a reason" (PSDD, 100). 

But whether or not we judge it inappropriate to require adherence to a 

particular conception of the good as a condition of membership once we 

74 It is probably not necessary either, but I won't pursue this thought. 
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recognize the limits of practical reason will actually depend upon what particular 

doctrines of the good life we (separately) hold. After all, I might think to myself, 

"practical reason is a limited tool for discovering what we (all) should do, and 

those poor misdirected souls out there who rely on it instead of the revealed word 

of God just aren't going to get things right. But /DO understand the truth 

because, being a recipient of God's favor, I am sensitive to God's revelations and 

have an overriding moral duty to ensure that my life and theirs goes well 

according to God's privileged design, even if they don't see it.''75 This line of 

thought recognizes the limits of practical reason but it does not accord with the 

notion of deliberative legitimacy. What can the deliberative democrat say to 

rebut this line of reasoning? 

What the deliberative democrat needs is a way of specifying the content of 

practical reason so that this line of thought is unreasonable. This cannot be 

established by the mere recognition that practical reasoning is indeterminate 

about comprehensive morality. It must be accomplished, according to Cohen, by 

an appeal to some moral value that requires that one find reasons acceptable to 

others, i.e., that requires one to find reasons that those others can accept from 

their own perspectives. To simmiarize the point I have just been making, let me 

work out the following passage firom Cohen. 

"[persons] are reasonable'm. that they aim to defend and criticize 
institutions and programs in terms of considerations that others, as firee 
and equal, have reason to accept, given the fact of reasonable pluralism 

75 Cf. Michael Walzer's discussion of the role of prophets in the post-Covenant Jewish 
tradition in Walzer (1985). 
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and on the assumption that those others are themselves reasonable" (LED, 
21; Cohen's italics). 

As even a student of introductory logic should see, as an analysis of what it is for 

a person to be reasonable this claim is unhelpfully circular. However, if the term 

'reasonable' here denotes two separate things, we might gain some insight into 

the theory if we can disambiguate the references. I suggest that the first instance 

of the term refers to a normative notion, one that is part of the conception of the 

person in idealized deliberation. In particular it refers to a moral requirement on 

political justification—that one find reasons acceptable to others. The second 

instance of the term, however, denotes something a bit different, something 

connected to the recognition that practical reason is indeterminate with respect 

to comprehensive doctrines. It identifies the class of persons with whom one can 

interact so as to genuinely authorize collective political power consonant with 

deliberative legitimacy. It identifies persons who do not insist on acting from 

comprehensive doctrines ruled out by the exercise of practical reason. 

If I am correct about this, we can make sense of the notions of freedom, 

equality and reasonableness in the deliberative model. Individuals are equal in 

the sense that the members are each supposed to possess the deliberative 

capacities required to participate in the authorization process and that the range 

of their participation is not a function of social or economic status. They are free 

in the sense that they are not required to endorse any particular comprehensive 

morality as a condition of membership in the group that must collectively 
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authorize political powerJ^ They are reasonable in that they accept as a burden 

of political justification the need to find reasons other persons can accept so long 

as those others do not insist on acting from a doctrine ruled out by the exercise of 

practical reason. 

I have aimed so far merely to lay out the internal structure of the core 

notions at work in deliberative democracy. I have not done justice to the richly 

detailed and instructive discussion Cohen offers for moving from the conceptual 

model to institutional arrangements. But I have described the approach in 

enough detail to make two criticisms. First I will take issue with Cohen's 

argumentative form and take issue with the way in which he distinguishes his 

view from John Rawls's. Moreover, I will argue that this method of persuasion 

leaves an important justificatory story untold. Second, I will argue that his notion 

of deliberative democratic legitimacy is in tension with the majoritarian decision 

rule that I take to be a fundamental feature of democracy, one that is grounded in 

the requirements of justice. The two criticisms are cormected in that the untold 

justificatory story is most plausibly reconstructed in such a way that my defense 

of democracy (on grounds of justice) accounts better for the majoritarian rule 

than does the notion of deliberative legitimacy. 

76 We might say that this is a minimal account of freedom; a more ambitious notion of 
freedom is associated with personal autonomy that in turn underwrites the ideal of 
political justification to which reasonableness attaches. More on this below. 
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3.4 A Criticism of Argumentative Form 

One difficulty in getting a clear grasp of the deliberative ideal is that its 

mere expression seems to constitute its main argumentative form. The model is 

laid out as a freestanding constellation of fundamental ideas and ideals. Just how 

the fundamental ideas are related is not clearly articulated. And though it is 

contrasted at points with (often sparsely described) competitors, the overall 

strategy of persuasion appears simply to be its appeal as an attractive ideal. A 

case in point is the comparison Cohen makes between his own deliberative model 

and the arguments for democracy by Rawls. Though Cohen agrees with three 

important conclusions Rawls draws with respect to a well-ordered democratic 

society, Cohen steadfastiy denies that these conclusions, nor the main 

components of deliberative democracy in general, ought to be derived from a 

notion of fairness or equality of respect. Recalling that Rawls' conception of 

justice is "justice as fairness" we can infer that Cohen does not understand his 

deliberative ideal as being derived from a conception of justice.77 Perhaps 

denying there is a derivation of deliberative democracy from justice is technically 

accurate. Nonetheless, I will argue that making sense of the attractive elements 

of deliberative democracy is best understood as an expression of or implication of 

a defensible conception of justice. I turn to this argimient now. 

77 In an earlier paper, "Democratic Equality" Cohen defends Rawls' difference principle 
against more competitors than Rawls himself considers in A Theory of Justice. A point 
of emphasis for Cohen is that Rawls' difference principle is an expression of a broader 
ideal of c/emocrai/c equality, where this apparently signifies that the ideal of democracy 
itself provides the normative basis for defending the difference principle. 
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Recall the discussion at the outset of this chapter of democratic legitimacy 

as it figures in the background for deliberative democracy. Legitimacy, we saw, 

can be described at an abstract level as a formal notion of collective 

authorization. It consists in a thesis about the way in which a group of 

individuals can exercise power as an agent or author, and a formal normative 

thesis which says that the group can author the exercise of collective power in a 

morally justified way. Further we saw that legitimacy is democratic only when the 

authorizing collective is comprised of all full members of the group. I pointed out 

that this notion of democracy was quite thin in that full membership for persons 

might be made to depend upon adherence to some particular comprehensive 

morality. I also speculated that democratic legitimacy understood in this abstract 

way is compatible with considerable injustice. 

These abstract notions form the backdrop against which the morally 

attractive features of the deliberative ideal—as a particular expression of 

democratic legitimacy—are intended to stand out in high relief. The deliberative 

account attempts to accommodate the fact of reasonable pluralism by extending 

equal membership to all adult individuals in the society without requiring them 

to adopt any comprehensive moral view as a precondition. Now among those 

persons already committed to liberal institutions such features of deliberative 

democracy must be attractive indeed. The difficulty is, however, that Cohen 

offers no explicit argumentioi wbywo. should give this particular substance to 
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the formal notion of legitimacy. For what reason should we attempt to 

acconmiodate the fact of reasonable pluralism in the first place? 

Recall (from pp. 4-5 above) that there are numerous ways to interpret 

what moral conditions must be satisfied for a group's exercise of power to be 

morally authoritative ('collective in the right sense' as Cohen says). We need a 

principled reason for choosing to fill it out as the deliberative democrat 

recommends. The argumentative strategy of presenting a theoretical model as a 

freestanding ideal may have strengths. For instance, liberal theorists might gain 

valuable insights about their own view by considering the way in which the 

deliberative model is worked out. But for those persons not antecedently 

committed to the model or its component parts, this argumentative strategy is 

like offering one's conclusions without the arguments. Even when a fully worked 

out picture attracts us quite strongly the strength of its practical guidance is 

tethered to the reasons that can be cited in its favor. 

Now, in fact, I am attracted to a number of the components of the 

deliberative ideal. Certainly the fact of reasonable pluralism is important to 

political theory. The notion of freedom—independence from compulsory 

allegiance to a particular comprehensive doctrine—is also a position worth 

arguing for. And the egalitarian features of the deliberative ideal, both formal 

and substantial, are of no small interest. But I suggest that capturing these moral 

elements is best accomplished by grounding them in a defensible or desirable 

account of justice. That is, the reason why we should concern ourselves with 



109 

individual freedom, political equality and (at least) recognizing the fact of 

reasonable pluralism is that these items are requirements of any plausible 

account of justice. Indeed, I attempt to show in chapter five just how the 

democratic process is an intrinsically just institutional arrangement, one that is 

grounded in the satisfaction important human interests in a world like ours. If 

the elements Cohen emphasizes were not grounded in a theory of justice and/or 

wellbeing, we can ask whether the deliberative ideal would still merit our 

endorsement. 

The critical point I am making here does not amount to a rejection of the 

content of deliberative democracy. At this point I am merely pointing out that 

whatever appeal the self-contained ideal of democratic association possesses 

must be owed to the reasons that can be offered in its favor. I have suggested that 

this appeal lies in the fundamental role the deliberative account recognizes for 

the demands of justice.^® 

78 In particular, I think it is the role of the moral equality of persons. In Cohen's view, it 
seems to be the notion of freedom that does much of the work. This idea has a minimal 
and full interpretation in Cohen's view. The minimal interpretation is that one not be 
compelled to adopt a particular comprehensive morality in order to be a full member of 
society. The full interpretation seems to be individuals as autonomous, which in turn 
grounds the worry about not using power over one unless one finds reasons that person 
accepts. This is, I think, how the conception of the ft-eedom underwrites the notion of 
political justification, or reasonableness. My substantive disagreement with the 
deliberative account is connected with this notion of political justification. My own 
defense of democracy in chapter five emphasizes the role of equality instead. 



110 

3-5 The Substance of Deliberative Legitimacy and Majority Rule 

I turn now to a second criticism in which I take issue with the content of 

the deliberative account. The formal notion of legitimacy is, once again, the 

combination of a collective agency thesis and a normative thesis. But the 

normative thesis of authority is subject to being filled out in a variety of ways.79 

How does the deliberative democrat bestow substance upon the formal notion? 

The key to substantive legitimacy for the deliberative democrat is the notion of 

reasonableness in its normative guise. A political group exercises power over its 

constitutive members authoritatively—i.e., in a morally justified fashion—only 

when the reasons that determine policy and other public decisions are acceptable 

to each of the members. Membership is filtered only by the notions of fireedom 

and equality. 

Another way of expressing this commitment to reasonableness is via 

Cohen's claim that deliberative politics is entirely consistent with individual 

autonomy. Roughly speaking, individuals are autonomous when their 

preferences are not determined by external factors. In particular Cohen argues 

that deliberative democracy encourages neither adaptive preferences nor 

accommodationist preferences.®® The former are preferences that are 

determined by the person's circumstances rather than the person's will. 

Someone who prefers candidates, though not by any deliberate choice, on the 

basis of media poll results is someone whose preferences are determined for him 

79 See, once again, pp. 4-5 above. 
The notion of adaptive preferences is Jon Bister's. See DDL, 25. 
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by others. Accommodationist preferences are preferences that "represent 

psychological adjustments to conditions of subordination in which individuals 

are not recognized as having the capacity for self-government" (DDL, 25).®' 

While one's preferences in Cohen's model are subject to 'deliberative formation', 

meaning by this the effects of social and political institutions necessary for 

instituting the deliberative ideal, this influence is intended to be entirely 

consistent with individual autonomy.®^ The proximity to Rousseau's notion that 

through the social contract "each, while uniting himself with all, may still obey 

himself alone, and remain as free as before" is difficult to overlook.®3 

In the previous section I suggested that the rationale for specifying the 

content of democratic legitimacy in this way is most plausibly an appeal to the 

requirements of justice. If the deliberative model failed to respect the values of 

equality and freedom or if it instituted them in a way contrary to the demands of 

justice the deliberative model would be severely compromised as a morally 

attractive ideal. Now, supposing that justice is the proper foundation for these 

crucial elements of the deliberative model, I want to show how deliberative 

legitimacy, in being groimded on reasonableness, is insensitive to the range of 

Cohen's example is the Stoic slave who resigns himself to his fate and intentionally 
cultivates a preference for his slavery. 
8=^ In more recent articles Cohen has underplayed the degree to which the formation of 
preferences by social and political institutions is relied upon. See in particular PSDD, p. 
100. 
®3 For this reason we can view autonomy as a strong notion of individual freedom 
compared with the weaker notion of being independent from compulsory endorsement 
of a comprehensive morality. For the Rousseau passage see The Social Contract and 

(translation G.D.H. Cole, London: J.M. Dent, Everyman 1993), p. 191. Cohen 
quotes the passage himself (1986), p. 227. 
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pluralism characterizing modem societies. Moreover, I want to defend the 

further point that the majority rule decision procedure, in my view a central 

feature of democracy, is left unaccounted for by the deliberative account's 

reliance on reasonableness. 

3.5.1 Reasonableness and Consensus 

The restriction of finding reasons that each of the society's reasonable®^ 

members accept amounts to a requirement of consensus on those matters 

properly decided by the collective as a body. Just how strong a requirement this 

is can be seen from the following remark from Cohen: 

"Proposals may be rejected because they are not defended with acceptable 
reasons, even if they could be so defended. The deliberative conception 
emphasizes that collective choices should be made in a deliberative way, 
and not only that those choices should have a desirable fit with the 
preferences of citizens" (DDL, 22; Cohen's italics, my underscoring). 

That is, the required 'firee and reasoned agreement among equals' is not stated in 

terms of a comparatively weaker notion of A^poZAetfca/acceptability. "Finally, 

ideal deliberation aims to arrive at a rationally motivated consensus—\.o find 

reasons that are persuasive to all who are committed to acting on the results of a 

firee and reasoned assessment of alternatives by equals" (DDL, 23; Cohen's 

italics). This requirement is incredibly stringent. And the desire to generate 

consensus is not unique to Cohen's development of deliberative democracy. Amy 

Gutmann and Dennis Thompson advocate rigorous agreement as the proper goal 

In the limited sense of not holding a comprehensive doctrine ruled out by practical 
reason. 
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of deliberative politics even while invoking a robust principle of inclusion. They 

state that the "aim of deliberative democracy is not consensus per se but a 

morally justified consensus. Deliberative democracy strives for consensus not for 

its own sake but for the sake of finding a genuinely common perspective.''®5 

As these last remarks show, the deliberative model seeks not just any sort 

of consensus, but 'rationally motivated' or 'morally justified' consensus. This 

further sort of restriction on collective outcomes is apparently intended to check 

a common criticism of contractarian theories that rely upon consensus for 

establishing, e.g., principles of justice.s^ The criticism of relying on consensus 

has several prongs. First, there is the worry that consensus on a particular 

principle or policy is by itself no guarantee that the principle or policy is in fact 

objectively correct. Second, if everyone understands that consensus is required 

to justify principles or policy selections, groups with unjust agendas may be able 

to compel the rest of society to make morally indefensible concessions. Hence, 

Gutmann and Thompson's remark that consensus merely for its own sake is not 

the objective. And Cohen seeks only consensus established via a deliberative 

process in which the fate of public proposals is settled by "no force except that of 

the better argument.''®^ The emphasis on personal autonomy is also directed at 

resisting this line of criticism. 

85 See Gutmann and Thompson (1995) pp. 108. 
^ Cf. Jean Hampton (1993) in which she criticizes Rawls's notion of an overlapping 
consensus. 

The phrase is Jurgen Habermas's, as quoted by Cohen (DDL, 22). 
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Hence we can trace the demands of deliberative democratic legitimacy 

from a foundation in the value of individual autonomy to a theoretically 

demanding requirement of public consensus byway of reasonableness as the 

expression of political justification. But this goal of consensus is only one of two 

in the deliberative account. The other is to achieve consensus while at the same 

time respecting the normative implications of the fact of reasonable pluralism. It 

is time to examine the basis of this fact. As mentioned earlier, it is owed to 

Rawls.®® 

3.5.2 Reasonableness and the Rawlsian Burdens of Judgment 

Within a social scheme that allows persons to reason freely persons will 

inevitable arrive at different and even irreconcilable comprehensive views. But 

this disagreement does not impugn the reasoning capacities of persons, since 

persons living under favorable social circumstances face a number of obstacles 

which makes disagreement reasonable. Rawls specifies six particular sources of 

disagreement in this context. Briefly these ̂ burdens of judgment' are: (1) 

empirical and scientific evidence bearing on matters may be complex and in 

mutual conflict, (2) disagreement about the weights of various considerations 

even when the class of relevant considerations is agreed upon, (3) the irreducible 

vagueness inherent in our concepts, (4) the fact that our propensity to make 

judgments is shaped by our individual experiences which differ in free societies, 

The first appearance is Rawls (1989) reprinted in Copp, Hampton & Reimer (1993, 
pp. 245-269). Page references for Jlawls (1989) are for the reprinted version. See also 
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(5) plurality of different types of normative values that we take to be relevant to 

many judgments, and (6) limited social space in which value systems can be 

developed.®' 

Observe that these burdens of judgment are perfectly general in the sense 

that they presumably are operative in any (non-trivial) case of reasoning about 

what to do in the real world. Because this is so, we should expect there to be 

reasonable disagreement about normative matters in general. Given the burdens 

of judgment, we should expect also that the broader the scope of practical matters 

one attempts to determine the truth of the more likely that one's conclusions will 

differ from others' reasoning about the same matters. 

Now it is clear that the practical matters that are addressed by doctrines 

counting as 'comprehensive' in the deliberative democrat's sense are quite 

expansive. If the burdens of judgment prevent consensus on these matters this 

really ought to come as no surprise. But aren't the practical matters that are 

addressed by a theory of political legitimacy quite broad? After all, such a theory 

attempts to explain and identify what shall count as legitimate exercises of 

collective power over all persons who are subject to that power. Yet I cannot, in 

principle or in practice, discern any relevant difference with respect to the effects 

of the burdens of judgment between comprehensive doctrines on the one hand 

and theories of political legitimacy on the other. Consider a theorist who rejects 

the deliberative account itself, perhaps because she finds the notion of respecting 

Rawls (1993), lecture II. 
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individual autonomy, at least in the way that Cohen develops it, incoherent. We 

can imagine her reasoning to the best of her ability about the best way to 

understand when and to what extent collective power is to be used. Presupposing 

she's not an incompetent reasoner, must she be viewed as unreasonable? I can't 

see any reason for thinking so, but the deliberative democrat must think twice 

before agreeing with me. For if the deliberative theorist judges her reasonable, he 

must face the consequence he might not everfind reasons she accepts for 

imposing a democratic order on her. In other words not only can we expect 

reasonable disagreement on various matters of public policy and legislation, we 

can expect reasonable disagreement on the very conditions offered for 

democratic legitimacy. If this is right, then there is a deep tension between the 

deliberative democrat's emphasis on morally justified consensus as the core of 

political justification and the desire to accommodate the fact of reasonable 

pluralism once we acknowledge the perfectly general nature of the burdens of 

judgment which precipitates the fact of reasonable pluralism. 

While this does not strictly imply that the deliberative theorist's notion of 

political justification is incoherent, it does mean that the theory cannot endorse 

its own institutionalization under conditions it aspires in particular to 

accommodate. Insofar as the fact of reasonable pluralism is generated by 

appreciation for the burdens of judgment and insofar as the burdens of judgment 

See Rawls (1993,56-7). These ideas are labeled "burdens of reason' in Rawls (1989, 
247-8). 
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are as general as I've indicated there is no special reason for thinking that the 

deliberative accoimt of political legitimacy itself will be the object of consensus. 

3.5.3 Consensus and Majority Rule 

With this difficulty for the deliberative ideal noted let me turn to another 

manifestation of the tension inherent in the deliberative accoimt. This involves 

the relationship between the ideal aim for consensus and the acknowledgement 

that, in the real world, deliberation may not yield consensus on matters of 

collective decision. Throughout this dissertation I have understood democracy to 

be composed essentially of three elements: (1) popular sovereignty, (2) political 

equality and (3) some form of rational social deliberation. Let me suggest that 

the deliberative theorist's model is at its core a project of hammering out a 

particular connection between the popular sovereignty and rational social 

deliberation. 

One way to understand popular sovereignty is the idea that a group of 

people rule themselves by being the source of authority for its laws and policies. 

Hence, at a minimum the group is not ruled by others—they are not subject to an 

external order imposed upon them from without. But in Cohen's view we can 

detect a stronger notion—not only are the people not ruled by others in a 

collective sense, they are ideally not ruled by others in a distributive sense either. 

That is to say, the group being independent of any external will is supplemented 

by the very strong notion that the separate zncfiwic/uaZs within the group are not 
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subject to any other will but their own. Recall the passage from Rousseau above. 

He famously sees the possibility for individuals to join and legislate with aU other 

persons consistent with these separate individuals remaining as free as before 

they join together. This is popular sovereignty in both a collective and an 

individualistic sense. Cohen's emphasis on personal autonomy—that exercises of 

collective power be not imposed upon citizens without being based upon reasons 

they can accept from their own perspective—appears to be a contemporary 

reincarnation of Rousseau's idea. 

Understanding the ideal of individual autonomy as a strong form of 

popular sovereignty can now be linked with the value of rational social 

deliberation in the deliberative model. The point of the reasonableness 

requirement on political justification is to generate a rationally motivated 

consensus through robust public deliberation. Social and political institutions 

are geared in the theory towards ensuring that social deliberation honors the 

constraint of reasonableness. If one is subjected to exercises of collective power 

only under conditions that one has oneself consented to there is no apparent 

sense in which one has been oppressed—i.e. subjected to another's will. This is 

how the deliberative model respects popular sovereignty and rational social 

deliberation. But of course, the real world inevitable fails and will, it seems, 

always fail to instantiate this ideal. And this is not (or not just) because the actual 

social and political institutions that we can devise can't realize our designs. It is, 

as pointed out above, because the same pressures that generate reasonable 
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disagreements in matters of what the good life is for oneself are operative with 

respect to how best to justify political power. 

Given this I can now explain my dissatisfaction with the defense of 

majority rule in the deliberative account. It is one thing to defend an ideal. The 

core components of the ideal in the deliberative account are individual autonomy, 

reasonableness, and rationally motivated deliberative consensus. It is another 

thing to implement the ideal. Deliberative democrats are democrats and thus 

endorse majority rule for the real world. While they have high hopes for public 

deliberation in the real world they acknowledge that consensus wiU not always be 

forthcoming. The expectation then is that the majority rule procedure is 

defended because it somehow approximates the theoretical ideal—consensus. 

But this does not make sense. For the majoritarian decision rule—in my theory, 

an institutional embodiment of political equality—is not consistent with 

individual autonomy. It allows a decision to be made that authorizes the exercise 

of state power over everyone, those in the minority included. On any single issue, 

just slightly less than half of the population can fail to have been presented with 

reasons they accept. Over the course of several issues, the entire population will 

likely be subjected to political power that they have not in the deliberative sense 

willed for themselves. 

The deliberative democrat has a move left consistent with democracy.9° It 

would be natural to suppose that although there is disagreement at the level of 

90 One move inconsistent with democracy is to endorse supermajoritarianism—that is, 
that more than 50% of the vote is required for authorizing state power. Subsequent 
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actual decisions that must be made via majority rule, there is consensus on 

majority will. The policy of deciding important social matters by majority rule is 

itself supported by reasons everyone can accept. There are, however, two 

problems with this reply. 

First it just isn't clear that there is genuine consensus on majority rule. I 

have already remarked that the perfect generality of the burdens of judgment 

should generate in the deliberative democrat's view reasonable disagreement 

about matters of political legitimacy, and we can subsume majority rule under 

this topic. 

Second, it seems to get things wrong with respect to the ideal connection 

between public deliberation and majority rule. Under majority rule, the citizens 

decide upon important social policies and programs. They are trying to decide 

which policy or program is just or in the common good (or something like this). 

Their collective decision decides how collective power will be directed. In the 

deliberative conception they are examining reasons about the substantive policy 

or program, not how to achieve a compromise with others. Suppose that a society 

is deciding whether or not to implement some particular property scheme—call it 

X. Consensus on majority rule does not convert reasons that the minority hears 

but thinks unacceptable regarding ATinto acceptable reasons in favor of X. That 

is, the reasons that make majority rule acceptable to an autonomous individual 

legislation that passes this test will have accorded with reasons that the super-majority 
accepts. While this makes sense, it has the unfortunate consequence that when 
legislative proposals fall just short of the super-majoritarian threshold, inorethan 50% 
will now be subject to a i^l not their own. 
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are vjof the same as those reasons that mitigate for or against a scheme like X. 

Hence, the tactic of narrowing the scope of the required consensus in order to 

explain the inclusion of majority rule in the deliberative account is not 

successful.9i 

One other tack might be attempted to salvage majority rule as a device for 

approximating the ideal of autonomous consensus. Perhaps we should view 

majority rule as an epistemic mechanism for securing consensus. Recall that the 

deliberative democrat does pursue consensus simpliciter, but rationally 

motivated or morally justified consensus. Perhaps majority rule can be taken as a 

necessary instrument for uncovering the truth about policies, and hence for 

providing the basis for the sort of morally informed consensus the deliberative 

democrat seeks. 

There are several difficulties with this interpretation of majority rule. One 

is that it tends to blur the distinction between the majoritarian procedure as a 

decision procedure and the deliberation that is supposed to precede the 

application of the rule. I certainly acknowledge that the aim of rational social 

deliberation as an element of democracy is to improve persons' ability to make 

judgments on the basis of which they will vote. But the majoritarian rule itself is 

a phase of the democratic process distinct firom the social deliberation phase. A 

second difficulty is that in Cohen's deliberative account the analysis of certain 

important notions is constructivist. For instance, there just is no content to the 

For a criticism of the move to narrow the scope of consensus see Gutmann and 
Thompson (1995) p. 100. The move is attributed to Rawls, but it is equally true of Cohen. 
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notion of the common good prior to the public deliberation of autonomous 

individuals: 

"The deliberative conception holds that free expression is required for 
determming-whaX advances the common good, because what is good is 
fixed by public deliberation, and not prior to it. It is fixed by informed and 
autonomous judgements, involving the exercise of the deliberative 
capacities" (DDL, 29).92 

It is possible that the deliberative account also sees the requirements of justice in 

this way as well. As I've noted there is precious little reference to the notion of 

justice in the entire account. If the deliberative model is constructivist with 

regard to the common good and justice the epistemic reading of deliberation is 

undermined. This is because we won't have an intelligible account of what 

individual citizens are attempting to do within the procedure relative to getting 

something right. The epistemic interpretation of majority rule presupposes that 

there is some standard for determining whether majority rule or some competitor 

is better at getting at the truth. Insofar as important subject matters such as the 

common good and justice do not have any content until the procedure itself 

specifies it is impossible to say when various decision rules get it right. Hence, 

the epistemic route is not successful. 

One final remark is worth making regarding the epistemic interpretation 

of deliberation and, by extension, of majority rule. If the rationale for majority 

rule is epistemic, then it reduces one of the core institutional elements of 

See LED, 9-10, 
92 Cohen does endorse a principle of the common good but its description is formal. For 
instance, it requires that a pareto principle be satisfied, but as persons' preferences are 
supposed to be autonomous this requirement can be described only in outline. 
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democracy to an instrumental value. This is in tension with the initial 

supposition made at the beginning of this chapter that the deliberative account 

attempts to capture the intrinsic justness of the democratic process. I propose, 

now, that a defense of the claim that democracy is intrinsically just can be made 

out, but not by appealing to reasonableness and consensus oriented deliberation. 

The full defense of this claim must wait until the final chapter of this dissertation 

but let me indicate the main thrust of the defense. 

Majority rule is a collective decision rule that, for an important range of 

decisions, situates persons in way consistent with respecting their equal moral 

standing. It accomplishes this by establishing a formal arena in which the power 

(or resources) that are relevant for producing an outcome are distributed equally. 

I will argue that the equal distribution of political power is in fact a public 

declaration of the equal social standing of the members of society. This 

represents an form of collective treatment of individual persons that is required 

by justice. Political equality as manifest in the majoritarian decision rule is 

certainly a chief contributor to the expressive capacity of the political system. 

One-person one-vote is a focal point the salience of which helps to make manifest 

the intrinsic justness of the treatment of persons in the democratic process. It 

may not itself be sufficient to ensure that the equal moral standing of persons is 

fully expressed. After all, the process that tallies the resources of power~votes~is 

not fully insulated from other social influences. Nor would we want it to be since 
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the element of rational social deliberation is a social process that we hope will 

assist individuals as they decide together certain fundamental issues. 

But while we allow these factors to exert their influence upon the voting 

and decision procedure, we also subject that decision procedure to corruptive 

influences. A chief example of this corruption is the illicit conversion of wealth— 

which may very well be a morally appropriate reward for economic contribution— 

into political influence.93 The current concern over the financing of the political 

process is recognition of the way in which the manifest equality of a democratic 

system can be undermined if it is not appropriately instituted. Joshua Cohen's 

own treatment of campaign finance likewise conveys this recognition. 

Importantly, his treatment is closely related to mine in that it focuses upon 

inequalities of opportunity for effective political influence. This is significant 

because the reader may have recognized that equality isaX work in the 

deliberative ideal. Equality is what did some of the argumentative work in 

converting the initial account of formal legitimacy and the thin notion of 

democracy into the deliberative interpretation that is so appealing. I concur, and 

point out that not only does equality do some of the work, it does all the 

defensible work. Reasonableness and the consensus that is its political 

manifestation are unworkable as the groimding for democracy. For an account of 

how equality figures as the foundation of the proposition that democracy is 

intrinsically just, I offer my own theory in chapter five. 
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Chapter Foun The Contiibution Argument for Political Equalily 

Throughout the dissertation I have been concerned with the connection 

between justice and democracy. In the last chapter I examined one view of this 

relation—Joshua Cohen's deliberative model—and found it wanting. In this 

chapter I consider what I term the Contribution. Like Cohen's view, the 

Contribution Argument defends democracy as an intrinsically just procedure, 

that is, as a procedure that is just independent of the moral character of the 

outcomes it tends to generate.94 The general aim is to show that the democratic 

procedure is just in virtue of its commitment to political equality. The strategy of 

the argument is to show that the equal distribution of political power is a just 

reward for the contribution members of society make to sustaining what is 

valuable about the social institution of political power. The argument can be 

expressed in several different versions where the distinctions are groimded in 

different ways of understanding the contribution. 

While ultimately I reject the Contribution Argimient (in all its versions), 

discussion of it (and its failures) is nevertheless instructive. Because the 

argument attempts to draw a connection between political equality and justice, I 

need to say more than I have done so far about how I conceive justice. And 

93 A tiieoiy making powerful rhetorical use of illicit conversion of a good into influence 
in another context is Michael Walzer's theory of complex equality. See his Spheres of 
Justice. 
94 I do not claim that the moral nature of democratic outcomes are unimportant. Nor do 
I claim that the outcomes of the democratic procedure are themselves just if the 
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because I think that justice is connected to wellbeing, I begin with a sketch of 

wellbeing as a basic moral value. This will be useful, as will the discussion of 

justice, for making my own argument for the justification of democracy in 

chapter five. I turn then to a brief account of wellbeing. 

4.1 Human Wellbeing 

As I conceive it, human wellbeing consists in individuals living well-lived 

or flourishing lives—lives that are choiceworthy or that would sustain some form 

of well-informed reflective endorsement.95 Importantly, wellbeing is an 

individualistic notion in the following sense—the value of a well-lived life accrues 

primarily to the person who lives it (though a person can be understood to be 

better off in virtue of the fact that others for whom they care live well). We 

should understand a well-lived life not primarily in terms of some subjective 

mental state, but rather in terms of the satisfaction or realization of certain 

component interests of the person.96 

procedure is just. See chapter two for my rejection of democracy as a case of pure 
procedural justice. 
95 I say 'would' with a purpose. I do not think that actual reflective endorsement of a life 
itself actually contributes anything additional to the choiceworthiness of the life. To say 
that the life is choicewonthy is to say that there are some features of the life that merit 
endorsement. This is not to say, however, that any particular life is choiceworthy for all 
persons. 
96 I do not mean to say that subjective states, such as desires and pleasure, are irrelevant 
to a well-lived life. We might say that part of living well is having the right desires and 
then deriving pleasure from their satisfaction. In my view, just as a well-lived life is 
choiceworthy, certain ends are worthy of desire and pleasure derived from their 
realization contribute to wellbeing. 
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There are various interests that make for a good life. Persons have 

interests in their own security and the security of those for whom they care as 

well as interests in access to certain amounts of various material goods and 

services—food, shelter, and health care. Further, a well-lived human life often 

involves being engaged in various sorts of meaningful projects and pursuits; as a 

result individuals have an interest in developing intellectual and practical virtues. 

And as individuals are rarely (if ever) entirely self-sufficient, individuals have an 

interest in the development and exercise of social virtues and an interest in 

having relationships with (at least some) other persons.97 

There are several noteworthy facts about how the satisfaction or 

realization of interests makes for individual wellbeing. First, the notion of 

wellbeing as consisting in the satisfaction of interests can be rendered in terms of 

interest thresholds. For any particular interest there is some level of satisfaction 

below which we would resist calling the life choiceworthy. In our society we can 

see individuals whose lives are marred by nutritional deprivation, homelessness, 

and the complete absence of those conditions needed for the development of 

meaningful relationships with others. Beyond our borders (and historically 

within them) physical security itself continues to be uncertain for many. 

Opportimities for meaningful and productive activity are not present for some 

while for others the necessity to work in monotonous tasks for hours on end 

97 Which specific traits turn out to count as virtues may vary from time to time, 
depending upon such factors as the level of technological development and the degrees 
of social, political and economic sophistication. 
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crowds out the possibility for meaningful social engagement with others; lives 

spent in such situations strike us as unquestionably impaired-^® 

While it seems clear that the failure to reach the various interest 

thresholds impairs a life, it is less clear what to say about individual wellbeing 

when the interest thresholds are exceeded. Intuitively, it probably depends upon 

the interest. Provision for some interests, for example nutrition and shelter, 

exhibits a diminishing marginal contribution to wellbeing.99 Also, some interests 

might have ceilings. It is probably the case, for instance, that under any realistic 

situation, one can have only so many friends. 

We can see, then, that the well-lived life is a complex, consisting of a 

variety of interests. The contours of a well-lived life are routinely shaped by 

important choices made by the person who lives it—choices about education, 

occupation, marital and familial aims, the breadth of friendships and other 

choices. To be sure, not all the important decisions in one's life are made on 

one's own or even by oneself. Sometimes important choices are made for one by 

others at crucial times because one might not be mature enough or situated 

adequately to decide well.i°o It is even conceivable that for any single decision 

about one's life there might be some other person who could do better for one 

9® My point here is only the assessment of the quality of the life based upon the factors 
mentioned. Nothing is implied about how responsibility for such conditions will shape 
what we ought to do with respect to lives we recognize as impaired. 
99 We might say that the interest is satisfied at a certain point such that provision of 
resources, opportunities or development of capabilities might be possible but there is no 
additional wellbeing realized. 

This generates an interest in having such decisions made by someone who is 
competent and can be expected to treat seriously one's interests. 
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than one would do for oneself. But, recalling Mill, there are a variety of reasons 

for leaving the on-going project of giving shape to one's life—of integrating the 

various activities and relationships and virtues into a life of one's own, so to 

speak—to the individual who leaves it. Many others will simply be unconcerned 

with how one's life goes. Even among those persons who have one's best 

interests at heart will not be as well situated to know what those interests, in all 

their complexity, require. Besides, others will have their own (complex) life to 

live. Because the details of the well-lived life are so complex, it is easy to see that 

a well-lived life is not the sort of thing that can be provided for one—one must, in 

large measure, achieve this for oneself.'"' 

As we have noted, however, working to live a well-lived life requires that 

one live with others. When we consider individual wellbeing as a moral value, the 

first observation is that no individual's wellbeing is, from the moral point of view, 

more important than any other individual's. Moreover, in a world where the 

various resources or necessary conditions that contribute to the achievement of a 

weU-lived life are scarce, conflicts of interests are an inevitable fact of life. This 

presents persons with a problem—a problem for which moral theory seeks an 

adequate response. How shall those social institutions necessary for a conmion 

life be arranged so that an appropriate balance is struck between the competing 

interests of separate and equally morally significant persons? I take this to be 

Another important reason why one can be expected do most of the work oneself is 
that there is a long and difficult learning process regarding even one's own wellbeing. 
This point will prove important in chapter five. 
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one of the primary questions to be settled by a theory of social justice.It is 

with an eye towards this problem that I will propose to justify democracy as a 

requirement of justice. 

4.2 Justice and Equality 

Here is one possible reply to the question of justice just mentioned. Since 

the wellbeing of any one person is, from the moral point of view, no more 

important than the wellbeing of any other, the appropriate balance is an equal 

one. In other words, we might think that equality of wellbeing is a proper goal for 

arranging social institutions. 

Why start with this reply? One reason is that it might be expected to 

ground the most direct argumentative route to a claim that an egalitarian 

political procedure like democracy represents a just distribution of some good 

relevant for human wellbeing. And many theorists of social justice appear to 

think just this. That is, they seem to think that if justice requires equality of 

wellbeing or equality of resources for wellbeing, then it will just be obvious that 

the appropriate distribution of political power ought to be an equal one. For 

defenders of egalitarian social justice, political equality would seem to be the least 

controversial of their calls for equality. And as we have noted in the course of the 

Compare Rawls's formulation of the concept of justice: "a proper balance between 
competing claims" regarding the distribution of burdens and benefits that arise from 
social cooperation (1971, pp. 10). See also Joel Feinberg (1973, chapter 7): The 
problems of justice of most direct concern to social theoiy are those that necessarily 
involve comparisons of the claims of more than one person, and require that some sort of 
balance be struck between them" (98). 
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dissertation, democratic equality enjoys a remarkably widespread acceptance. 

Thus, it makes sense to consider these generally egalitarian responses to the 

question of justice. 

Does it make sense to think that the appropriate balance between the 

competing interests of separate individuals is an equal one? Dennis McKerlie 

says, "people have a moral claim to an equal enjoyment of the good" where the 

reference to a person's good is his or her level of wellbeing.'^3 He grounds 

personal claims to an equal level of wellbeing in terms of fairness: "an inequality 

is objectionable because it violates a claim of the worse-off person. That person 

has less than a fair share" (294). Bruce Landesman similarly argues that society 

should be arranged so as to achieve "a condition of equal wellbeing for all persons 

at the highest level of wellbeing, i.e., maximum equal wellbeing."'®^ Such a 

condition should be understood as "a requirement of morality and justice" (ibid). 

Thus, both theorists relate the good to personal wellbeing directly, and then offer 

egalitarian principles to specify the appropriate balance of wellbeing between 

separate individuals. 

'"s See McKerlie (1996). The passage quoted is on p. 293; his interpretation of a 
person's good as his or her level of wellbeing is p. 274. McKerlie thinks that the claim to 
an equal share of the good can be rendered in terms of equal opportunities open to 
persons, equal resources, equality in the quality of lives of persons, or perhaps even other 
formulas. 

See Landesman (1983) p. 27. An indication that Landesman is committed to the 
equal moral significance of each person is found in his discussion of the social bases of 
self-respect, p. 43. 

McKerlie's principle is actually a modified egalitarianism. He allows inequalities as 
unobjectionable when correcting the inequality would not benefit the worse-off. These 
are cases in which there is no genuine conflict of interests between the persons, since 
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Yet I think we should distinguish between judgments regarding the value 

of distributions oi wellbeing and our judgments regarding what we ought to do, 

and in particular, about how we ought to distribute the things that make for 

wellbeing.Some—perhaps even many—people perceive a kind of value in a 

state of affairs in which persons are all equally well off.'°7 i suppose an equal 

distribution of wellbeing might strike these people as somehow 'fitting'. I must 

confess to not having very strong intuitions one way or the other on the matter. 

At any rate, I think there are good reasons why there is no immediate connection 

between recognizing this sort of value and the question of how we ought to 

structure the distribution of things that make for wellbeing. 

Since wellbeing is not the sort of thing that can be provided for one, we do 

not face the task of distributing wellbeing itself. Individuals inevitably bear much 

of the responsibility for making their life worth living.'"^ What we can do is 

distribute resources (broadly construed) that make for wellbeing and realize that 

these are cases in which the interests of the worse-off person cannot be advanced by 
reducing the wellbeing of the better-off. 
'06 For a closely related distinction, see Derek Parfit's distinction between Telic 
Egalitarianism and Deontic Egalitarianism. Parfit, (1995; 1997). 
'°7 James Nickel expressed this view to widespread agreement in a commentary on Teriy 
Price's "Egalitarian Justice, Luck, and the Costs of Chosen Ends" presented at the 1999 
Pacific Meeting of the American Philosophical Association, Berkeley, California. 

One reason for this is that some inegalitarian distributive states appear 'fitting' as 
well. McKerlie mentions W.D. Ross's view that a state of affairs in which each person 
has what they deserve is a valuable distribution. Presumably the standard of desert 
specifies an inegalitarian welfare distribution along many dimensions. How should we 
settle the conflict between these two 'fitting' distributions? 

Landesman thinks that for persons who have the abilities and opportunities to 
convert resources into wellbeing, giving them responsibility for achieving wellbeing is 
actually part of their good. He thinks that with respect to such normal people, equal 
wellbeing can be measured in terms of an equal allocation of resources. While I agree 
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separate individuals will succeed differentially with respect to converting the 

resources into a well-lived life. But perhaps we should distribute the resources in 

such a way that, after persons make use of them, the result is equal wellbeing, 

even if this means distributing the resources unequally. To do this we would 

need to attend to the reasons why people will not do equally well if they start with 

equal bundles of the things that make for wellbeing. 

We should, I think, expect there to be a variety of causes for the different 

levels of success persons attain, and these might turn out to be relevant to what 

sorts of moral claims individuals can make with respect to resources. 

Contemporary theories of justice devote incredible effort trying to classify the 

factors. They ask which differences between persons matter from the moral point 

of view and which do not, which require compensation and which do not, which 

we should bear responsibility for and which we should not, which are part of our 

person and which our circumstances. For the most part, I aim to sidestep these 

debates, but I do think I can make some helpful points. 

Robert Nozick famously worries that if we take justice to be solely dhovX 

achieving a particular distribution of goods, we (unjustly) overlook morally 

relevant facts about how goods come about. His view is that we must attend to 

the differential contributions that particular individuals make to producing the 

conditions for wellbeing. Nozick overestimates, I think, the connection between 

individual action and moral claims to shares of what is valuable. Nonetheless, I 

with the former point, I find the latter claim conceptually flawed. Equal resources just 
isn't the same as equal wellbeing. 
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think he is right that the ways in which certain goods are produced are relevant 

for determining the claims individuals have to a share of them and, consequently, 

to the question of how we ought to structure the distribution of various goods.''" 

If we ignore altogether the facts about how resources for the good life are 

produced and proceed to conceive the aim of justice as getting the distribution of 

wellbeing right, then we are treating all resources relevant to wellbeing as 'manna 

from heaven'. With a good like this, no one has any special claims of desert or 

entitlement to it, so it might strike us as appropriate that it is distributed so that 

all are equally well-off. Is it right to treat all of those things that are conducive to 

a good life as manna from heaven? Even Derek Parfit hesitates to say this."' He 

says 

"We can assume that, in the cases we are considering, no one deserves to 
be better off than anyone else; nor does anyone have special claims to 
whatever we are distributing. Since there are sojne cases of this kind, we 
have a subject. If we can reach conclusions, we can then consider how 
widely these apply. Like Rawls and others, I believe that, at the 
fundamental level, most cases are of this kind" (1997, 203; italics in 
original, my underscoring). 

Most cases, not all cases. In those others cases, then, Parfit is willing to admit 

that some might have special claims to what is being distributed or that some 

people may deserve to be better off. The inequalities that count as 

unobjectionable stem from choices or other factors for which the less well-off 

This includes the possibility that the way we ought to structure distributions is to let 
individuals work out the distribution on their own, with no or only minimal central 
regulation. 

Parfit is a prioritarian rather than an egalitarian, but his commitments of social 
justice are as distributively robust as any egalitarian. 
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person is responsible.And McKerlie thinks that one benefit of formulating 

egalitarianism in terms of personal claims to equal enjoyment of the good is that 

inequalities can be permitted should persons choose not to insist on their 

claims. "3 Do these sorts of inequalities based on desert or personal choice 

undermine the general egalitarian position? If they do, then they might scuttle 

the attempt to get political equality from the more general commitment to social 

equality. 

McKerlie's concession allows for persons to fall belowXhe level that would 

otherwise specify the desired distributive profile. This would seem to be the least 

controversial sort of social inequality since the falling below the egalitarian 

standard is strictly voluntary. Defenders of market economies argue that persons 

can deserve to rise above egalitarian distributive level based upon their 

voluntary choices and activities. These latter sorts of inequalities, if they can be 

justified, would pose a much stronger threat to the general egalitarian project, 

and thereby pose a stronger threat to the argument for political equality now 

under consideration. 

The cases aren't precisely parallel. In the least controversial cases—those 

in which one simply foregoes something to which they are entitled—we can more 

Parfit appears to endorse this statement: "when some people are worse off than 
others, tbwugh no fault or choice of theirs, they have a special claim to be raised up to 
the level of the others, but they have no claim that others be brought down to their level" 
(211). The implication is that the claim to improvement can be nullified by personal fault 
or choice. 
"3 This allows him to save those Pareto improvements in which all improve but not 
equally so, provided the worse off agree to the improvements. See McKerlie (1996,295, 
note 40). 
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plausibly attribute falling below the equality benchmark exclusively to a person's 

choice. But when we talk about a person's acting so as to secure levels of 

resources or wellbeing that exceed what others would achieve under an 

egalitarian distribution, only rarely if ever can we explain the person's success by 

reference only\.o that person's choice or the person's actions. In modem complex 

societies and economies, many things must happen for someone's plans and 

choices to succeed. Not only must those with whom one directly plans carry out 

their parts of whatever explicit bargains are struck, but also others must by and 

large abide by the laws and less formal conventions that coordinate social 

activity. Property conventions must be observed, the norms of entitlement must 

be established and honored, etc. In short the members of society must sustain 

the forms of life that allow for social life to be relatively safe, predictable, and 

promising. Philosopher Richard Norman expresses the point nicely: 

"it is not a trivial point that social cooperation involves the simple 
fact of peaceable living, including respect for the laws of the community 
and the legal rights of others, but also the myriad daily examples of small 
acts of cooperation—waiting in queues, sharing information with others, 
driving with consideration for others, keeping the streets clean and the 
countryside imspoiled. These things add up to a fragile and precarious 
system of dependences and expectations." (1997, 248). 

In our own society we tend to take these background factors for granted 

since they normally obtain. But we can recognize their importance by noting that 

little investment of time or capital is made where these stabilizing activities are 

absent. Those who champion the value of individual liberty, and justify 

inequalities in wealth, for instance, by appeal to what is deserved for 
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entrepreneurial risk taking substantially underestimate the moral significance of 

voluntary support for social institutions. "4 Social institutions—both those that 

happen to be administered by the state and those less formal ones that are not~ 

serve to reduce the need for individuals to make calculated decisions about all the 

sorts of things that make for a good life, and this may lead us to overlook their 

significance. "5 To attribute successful entrepreneurial activity entirely\a the 

overt decisions that persons make against the background of overall stable social 

cooperation is unduly simplified. Some degree of responsibility for the successes 

(and the failures) must be attributed to the way in which the members of society 

sustain the institutions that make for these successes."® 

What is the significance of recognizing a social contribution to the 

conditions that make a well-lived life possible? First, it makes more complex the 

project we have been considering from the outset of this chapter. That project 

was to justify political equality as part of or a natural extension of a more general 

social equality. McKerlie and Landesman proposed that individuals had basic 

claims to equal wellbeing or to equal shares of resources for wellbeing. 

Challenges to these egalitarian views arise from appeals to personal desert related 

to the manner in which resources or conditions for human wellbeing are 

Many understand the economy in lcnowledgeser/̂ 6. by social institutions as a result 
of the division of labor in complex society. But the economy in knowledge is not the only 
morally significant feature of social institutions. 
"5 Market defenders of a consequentialist leaning also wony that overlooking these 
effects may allow us to alter social circumstances so as to erode them. See for instance, 
David Schmidtz (1997, especially section II). 

Joel Feinberg attributes this same point to L. T. Hobhouse who argues that this is the 
justificatory basis for public taxation. See Feinberg (1973, p. 116). 
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produced. I have argued that such appeals must be tempered by recognizing the 

background contribution made by the members of society on the whole to 

productive enterprises. The question is whether the fact of background 

contributions made by society on the whole undermines contribution-based 

desert claims by individuals to greater shares of wellbeing or resources. It might 

in two different ways. 

First, the fact of background social contribution makes it quite difficulty to 

quantify the value of any individual's particular contribution to a productive 

enterprise. David Miller argues that when we are uncertain about who has 

contributed what to a project, justice is best served by dividing the product evenly 

among the contributors. He sets out a formal proof for the claim that an equal 

distribution will maximize expected justice or minimize expected injustice (where 

justice is a matter of giving people their due)."7 if Miller is correct, this would 

make possible the accommodation of desert claims within an egalitarian view of 

social justice. Unfortunately, Miller's proof relies upon a highly doubtful 

assumption, namely, that all possible arrays of individual contributions is equally 

probable."® But while we can acknowledge that the fact of social contribution 

clouds the assessment of who contributes what to large scale productive 

enterprises, there is no good reason to make Miller's assumption. 

A second way in which the fact of social contribution might undermine 

individual desert claims to more than an equal share is suggested by Feinberg. In 

"7 See Miller (1997, pp. 227-9, especially note n, p. 228). 
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discussing the distribution of wealth as a function of contribution, he suggests 

that 

"if there are social factors in even the most pronounced individual 
contributions to social wealth, then the principle of due return serves as a 
moral basis in support of taxation and other public claims to private 
goods. In any case, if i4's contribution, thou^ apparently much greater 
than Bs, is nevertheless only the tiniest percentage of the total 
contribution to X, (whatever that may mean and however it is to be 
determined), it may seem like the meanest quibbling to distinguish very 
seriously between A and 5 at all" (1973,116). 

While I think that this line of reasoning might succeed at undermining the claims 

of the super-rich to deserving the entirety of their actual wealth, I am inclined to 

think that the differences between persons' contributions amounts to real 

differences in the sort of claims they can make to greater shares of the sorts of 

things that make for well-being. The fact of social contribution is not, in my 

mind, sufficiently robust so as to underwrite a general egalitarian social justice. I 

think that individuals can successfully make claims to deserving greater shares of 

various sorts of goods based upon their greater contribution. I will not argue for 

this claim here since it represents a concession of sorts to those who object to the 

project of securing political equality from a more general social egalitarianism. 

We can, however, approach political equality as a requirement of just 

return for contribution from a less ambitious foundation. Instead of ai^ng that 

political equality is just one component of a broader social ideal of equality, we 

might claim that political equality represents a proper response to the 

That is, Miller's proof assumes that each of the possible combinations of individual 
contributions resulting in an actual production is equally probable. 
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contributions members of society make with respect to a particular sorX of good. 

This is the strategy of the next section. 

4.3 The Contribution Argument: Political Power as a Socially Produced Good 

The Contribution Argument aims to show that political equality—equal 

distribution of political power—is defensible on the basis that this is a proper 

return for a particular sort of contribution citizens make to social life. Though 

this is its general form, we will see that the argument admits of different versions 

depending upon how we conceive of the contribution. In each case we will make 

use of the idea that society produces a good through the operation of its formal 

political scheme in such a way that there are no morally relevant distinctions 

between members of society with respect to its production. 

The most basic version of the argument is this. 

Pi: Political power is a socially produced good resulting from the 
acceptance of the political system by the members of society. 

P2: It is appropriate or fitting to distribute shares of political power in 
return for the contribution made by the members of society to 
maintaining the political system. 

P3: There are no morally relevant differences between members of society 
with respect to the production of political power. 

P4: Hence, as a matter of justice, it is appropriate to distribute shares of 
political power equally. 

Conclusion: As a matter of justice, democracy is a just procedure in virtue 
of its commitment to political equality. 

"9 Recall that in chapter one I analyzed democracy as consisting in three elements: (1) 
popular sovereignty, (2) political equality, and CS) rational social deliberation. 
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Permutations of the basic argument are generated by modifying the substance of 

the first premise as we will see in what follows. Right now, I want to make a few 

remarks about the other premises. 

The second premise may be understood in two different ways, but either 

way the point is to connect the distribution of political power to an account of 

justice. The premise may be construed as a straightforward application of a 

desert principle. People deserve a share of what they help to produce (where 

what they produce is identified in the first premise). This reading of premise two 

connects with the earlier discussion in which individual desert claims in the 

realm of economic goods oppose a comprehensive egalitarianism. 

Alternatively, we might read premise two from the standpoint of Michael 

Walzer's complex egalitarianism. Walzer's idea is that various goods are 

understood to have their own distributive principle. Justice, on this view, 

amounts to satisfying the particular distributive principle appropriate to each 

sort of good. The complex egalitarian allows for justified inequalities in the 

distribution of some goods (e.g., material wealth) but calls for egalitarian 

distribution of others (e.g., rights of membership for those subject to a 

community's laws). Interpreting the second premise from Walzer's perspective 

forces us (as does the desert principle) to focus on the first premise since we can 

discern a just distribution only by consulting the specific good under 

consideration. 120 

For the complex egalitarian, the precise distribution appropriate for any good 
depends upon the shared social meaning of the good. The metaethical foundation of this 
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Invoking a principle that distributes political power in return for a 

contribution by the members of society is hardly novel. Much of Aristotle's 

project of identifying the best constitution for the polis is expressed in terms of 

arbitrating between competing claims to political office on the basis of different 

contributions—virtue, wealth, free or noble birth, and so on. Although the notion 

of acceptance does have a role to play in Aristotle's scheme, it does not have the 

significance that the Contribution Argument assigns it. Aristotle links acceptance 

with the general requirement that a constitutional arrangement be stable since 

persons will not be able to live well if the polis is unstable. As we will see, the 

Contribution Argument makes much more of the idea than does Aristotle. 

While the second premise connects the distribution of political power to a 

substantive principle of justice, the third premise aims ensure that the 

distribution is an equal one. The force of the premise relies upon the formal 

principle of justice which directs us to treat like cases alike and different cases 

differently according to the relevant similarities and differences. The third 

premise asserts that with respect to the production of political power no one 

person contributes more than any other person, and thus the rationale is 

provided for an equal distribution of political power. 

The fourth premise ties together the first three premises and also 

illustrates the sense in which the democratic procedure itself, apart from the 

view is problematic, but its substantive claims on many topics are quite sensible. 
Feinberg's (1973) discussion of merit distinguishes between appropriate and 
inappropriate rewards for different sorts of achievement (medals for military valor are 
appropriate while money for moral excellence is inappropriate). 
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moral character of the outcomes it may generate, is just. The procedure itself 

constitutes a just distribution of a good produced through the contributions of 

the members of society. 

The foregoing discussion pro^;ides some background on the basic strategy 

of the contribution argument. The argument's plausibility depends, however, on 

what sense can be made of the idea in the first premise that political power is a 

socially produced good. There are several questions that must be answered here. 

In what sense is political power a good? In the obvious sense political 

power—like any sort of power—may be a resource that enables persons to better 

advance their interests. For a wide range of matters, the more control a person 

has over the basic contours of their life, the better off that person is likely to be. 

But by saying that political power is a good I mean something more than this. 

In order for people to enjoy the sort of control we describe as having 

political power, the individual shares of power must be organized into a system. 

A system that organizes political power typically has the capacity to settle 

important points of social coordination. The presence of a political system may 

confer a degree of stability on various features of social life. In chapter one I 

argued that there were limits to what could be expected from leaving the whole of 

social coordination to spontaneous activity. Settling conflicts of interest over the 

basic ground rules of social life was there seen to be a particular moral shortfall 

for a spontaneous order. A political system serves as a regulatory firamework over 
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the settlement of these serious conflicts of interests and hence may serve as a 

remedy for the most serious moral deficit of a purely spontaneous order. 

It might be objected here that while any political system might have the 

capacity to settle important points of social coordination, not all political systems 

do so in a way that is an improvement over what might be accomplished in a 

spontaneous order. Just because a society makes use of some political system or 

other in coordinating on a policy that, say, prohibits women standing to initiate 

legal proceedings, it doesn't follow that so coordinating is a valuable 

achievement. There are moral values that establish a set of boundaries within 

which political solutions must fall in order for a political system genuinely to be a 

good.'21 Also, it is plausible that there are many decisions affecting persons' 

interests that ought not to be settled in a political system.'^a The point is that 

there are conditions a political system must satisfy in order to be a good. 

We can accommodate this fact by altering the first premise. Rather than 

locating the good of a political system on the bare capacity to confer stability on 

one or another coordination point, we ought to focus on the capacity for a 

political system to legitimate public decisions. In doing so, we can explain the 

legitimating capacity of a political system in terms of the morally defensible 

outcomes it tends to generate, or in terms of the morally defensible way it arrives 

at its outcomes, or perhaps its ability to respect proper scope restrictions on what 

'2« Or, at least, for the system to constitute an improvement over the spontaneous order. 
'22 For example, decisions of who marries whom and the details of family planning 
properly belong to autonomous individuals, as will decisions about which religion, if any, 
one will practice. 
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it decides. These sorts of considerations track the sort of conditions that a 

political system would have to satisfy in order to improve on what we can expect 

from a spontaneous order. 

So we can restate the first premise to read as follows: 

Pi*: Legitimating political power is a social produced good resulting from 
the acceptance of the political system by the members of society. 

The idea that a political system can legitimate public decision making or the 

decisions themselves is manifest in several ways. First, people regularly accept a 

decision as legitimate even when they disagree with the decision on the merits of 

the case when they can see the decision making procedure's moral pedigree. 

Second, those who have achieved positions of political leadership typically seek to 

justify their position and their public actions in terms of the common good or the 

cause of justice or other moral values. Third, some persons find ways to express 

their recognition of the potential for moral legitimacy in public proceedings by 

systematic if episodic actions of non-cooperation with the proceedings. Consider, 

for example, Russian voters who drew lines through the names of all candidates 

in the early nineties. Or consider the more recent episodes of Chinese political 

dissidents who have refused to enter pleas in their own criminal trials so as to 

avoid legitimating the process. These behaviors, I think, are most plausibly 

construed as implying recognition of the special moral character of political 

decisions. 

So then, when a political system satisfies the requisite moral conditions, it 

allows us to settle fundamental conflicts of interests regarding the basic rules of 
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social life in a morally defensible way. This is the basis for saying that 

legitimating political power is a socially produced good. But there remain other 

questions about the first premise. 

What does it mean to say that legitimating political power is a socially 

produced good? The most basic point is that political power is not like manna 

from heaven. Those who consume manna do not produce it, and hence, cannot 

make desert claims to it—or at least, caimot do so on the basis of their 

contribution to its production. When we acknowledge that political power 

through which public decisions can be legitimated does not fall from heaven 

(despite claims in the past to the contrary), we acknowledge that it is a human 

artifice. Consequently we can speak of what people deserve in return for 

producing it.'^a 

4.3.1 Moralizing the Notion of Acceptance 

The revised first premise follows the original formulation in filling out the 

idea of a socially produced legitimating political system by reference to the 

acceptance of the system by the members of society. But what does this amoimt 

to? As will become clear, the argument must employ a moralized notion of 

acceptance. One benefit of doing this is that it offers a way to capture the moral 

conditions that prompt the substitution of Pi* for Pi. And as there are various 

ways we can go about moralizing the idea of acceptance as it figures in the 



147 

argument, we will see that there are alternative versions of the Contribution 

Argument. In addition to the basic version, I will examine two other 

interpretations of the argument. 

To begin with, we can see the need for a moralized notion of acceptance by 

seeing the inadequacy of understanding acceptance as a merely psychological 

notion. Consider the case of those blacks described as 'Uncle Toms'. They are 

characterized as having internalized the value system dominant in the white 

culture according to which blacks were morally inferior to whites. The tragedy of 

these persons is that, in some sense, they actually had come to accept the system 

that oppressed them. Similar points have been made regarding those women 

who internalized the position that they had no rights to equal legal status in 

several respects. Amartya Sen has likewise described how entrenched 

inequalities impoverish the ability of chronically deprived persons to develop 

aspirations for regular access to even the most basic necessities of life.'24 Here 

again the psychological attitudes actually possessed by such persons are not 

adequately insulated from factors that undermine the moral authenticity of 

acceptance. 

'23 We also open up tiie possibility that the distribution is not an equal one. This 
highlights the importance of the third premise in establishing democracy as a just 
procedure via the contribution argument. 

Sen (1992) pp. 6-7; 149-50. The context of Sen's discussion is a bit different since he 
is concerned with the corrupt formation of desire and its significance for calculating 
wellbeing in terms of desire satisfaction. Nonetheless, his general point regarding 
socially induced corruption in the formation of actual psychological states is relevant to 
my point. 
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The defender of the Contribution Argument must be careful in employing 

a 'moralized' notion of acceptance here. We can without much difficulty 

recognize a requirement that acceptance must be, to some minimal degree, 

morally informed or morally competent. One way to give content to this idea is 

by reference to those basic moral boundaries within which political decisions 

must fall in order to be legitimate. In order for acceptance to contribute to the 

legitimacy of political decisions, persons must have the competence to track 

reliably the moral considerations that define those boundaries. A complication 

arises here when we realize that moral competence may vary within a single 

person in that a person may track well the moral considerations requisite to 

moral competence in one area of social life, but lack such competence in other 

areas. And this is true not only of individuals but also of social groups as well. 

Nonetheless, while this adds complexity to the story it does not, I believe, 

undermine the normative connection between a minimally morally competent 

acceptance of the system and the system's ability to confer legitimacy upon public 

decisions made under the right conditions. 

4.3.2 A Dilemma Concerning the Moralized Notion of Acceptance 

We can restate the whole argument modifying the premises once again to 

indicate that acceptance is a moralized notion. This gives us the following version 

of the Contribution Argument^^s: 

The main change is Pi** though the other premises are adjusted to track the 
moralized notion of acceptance. 
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Pi**: Legitimating political power is a socially produced good resulting 
from the morally competent acceptance of the political system by 
the members of society. 

P2: It is appropriate or fitting to distribute shares of political power in 
return for the contribution to legitimating the exercise of political 
power made by the members of society. 

P3: There are no morally relevant distinctions between members of 
society with respect to legitimating the exercise of political power. 

P4: Hence (from 1, 2 & 3), as a matter of justice, it is appropriate to 
distribute the socially produced good of legitimating political power 
equally. 

Conclusion: As a matter of justice, democracy is justifiable via its 
commitment to political equality. 

A dilemma is generated when one pushes on the idea that the idea of acceptance 

is moralized. So far I have said only that acceptance can confer legitimacy on the 

political system when it is morally competent. We can call this authentic moral 

acceptance. This condition was explained in terms of the members of society 

being able to track successfully a kind of moral minimum—the basic moral 

boundaries within which political decisions must fall if they are to be legitimate. 

Presumably, this moral minimum is quite indeterminate in that it does not 

suffice to specify particular policies. If it were sufficient (why would we call it a 

'minimum'?), there presumably would be no need for a political decision making 

device in the first place. But more importantly, the moral minimum is also 

indeterminate with respect to which type of political system—democratic, 

aristocratic, monarchical, mixed—is required. What this means is that the 

members of society might be minimally morally competent as required but accept 
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a non-democratic political system. Suppose, for instance, that the members of a 

society authentically accept a monarchy and that the monarch legislates in ways 

that satisfy the moral minimum. The Contribution Argument indicates that in 

this case the people have just claims to democratic rights. Although this certainly 

seems odd, I'm not sure in the end that it is, strictly speaking, inconsistent. It is 

possible that they would be acting justly to insist upon democratic rights if they 

so chose, but that they choose to sustain the monarchy.On the other hand, to 

forcibly install a democracy and extinguish the monarchy would be to ignore the 

content of the activity that grounds their claim in the first place. At any rate, we 

can switch the example around to show that the minimally morally competent 

version of the Contribution Argument cannot be the fundamental argimient for 

democracy. 

Suppose that a monarch rules (in passable fashion), but her rule is rejected 

by her subjects.'^^ These subjects are morally competent in the required sense 

but they do not accept the monarchical political structure. In this case the 

subjects fail to satisfy the contribution requirement which, according to the 

Contribution Argument, grounds their claim of justice to democratic rights since 

they are legitimating the political system. If there is a general case for 

democracy, the Contribution Argument does not appear to be getting at it. 

Can we characterize rule by a monarch in this circumstance iust? We normally do 
not call unjust a state of affairs in which someone simply foregoes a claim that he can 
justly make. Perhaps in this case we can say that rule by a monarch is not unjust, and 
that may be good enough. 

Perhaps she once ruled well enough to enjoy popular support, but the people now 
prefer—not unreasonably—some alternative political arrangement. 
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Indeed, it says nothing for democracy precisely in the range of cases that we 

might think it is most necessary. 

There is a reply of sorts to be made here. The defender of the Contribution 

Argument could claim that in fact, the moral minimum is determinate with 

respect to the political system. This amounts to a claim that someone who 

accepts a non-democratic political system falls outside the boundaries of moral 

competence. This steps up the degree to which the notion of acceptance is being 

moralized.'28 But now the argument is plainly question begging. It presupposes 

either that justice requires a democratic political system or, what amounts to the 

same thing in the context of the Contribution Argimient, that a person is 

minimally morally competent only if she accepts democratic rule. In either case, 

the important work regarding the justification of democracy is presupposed. 

Hence, the Contribution Argument seems to be plagued by a dilemma with 

respect to giving substance to the notion of morally competent acceptance. 

Either it adheres to a genuinely minimum set of moral conditions or expands the 

idea of the moral minimum so as to determine the contours of the political 

system. If the former option is chosen then there can be odd infelicity between 

the fact of acceptance and the content of what is chosen. Even if this is not 

strictiy incoherent, this version of the Contribution Argument provides no 

argument for democracy in those cases where the members of society reject the 

current political system. Alternatively, if the moralized notion of acceptance is 

On this basis we might have yet another version of the Contribution Argument. 
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expanded, it purchases coherence at the cost of being question begging. On 

either horn, some other argument for democracy must be offered. 

4.4 A More General Objection 

The contribution argument is subject to a second difficulty, one that 

focuses on the connection between Pi** and P3. The third premise asserts that 

there are no morally relevant differences between persons with respect to their 

contribution to legitimating political power. But characterizing the good of 

legitimating political power as 'socially produced' is ambiguous. 

In one sense it may indicate that society as a collective unit is the 

producer. Alternatively, it may mean that each individual member of the society 

produces it. These two are not equivalent. 

When a jury produces a guilty verdict, this (typically) entails that each of 

the members of the jury has returned a guilty verdict. 129 That is precisely what is 

required (in these cases) for the jury to produce the guilty verdict. But when a 

gymnastics team produces a victory, there is no implication that each of the 

gymnasts of the victorious team turns in first-place performances in the various 

events that make up the meet. Here there is no implication that the joint 

production—the team's victory—requires a particular set of contributions by its 

members for success. In the real world, the clearest sense in which political 

power as a vehicle for legitimacy is actually socially produced good is closer to— 

'29 For certain offenses in certain jurisdictions, a less than unanimous guilty vote is 
sufficient for conviction. 
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though not identical with—the gymnastics case than to the juiy case. Let me 

elaborate. 

The social production of legitimating political power is not identical to the 

gynmastic case. In the case of a team victory at a meet, it is actually possible for 

Team A to win first-place without having any particular member of Team A win 

first place in the events that constitute the meet. This is because points are 

awarded for second and third places and these can accumulate to the highest 

total for the overall meet if the first place points for separate events are spread 

out evenly among the other teams. Hence, in a meet with a sufficient number of 

teams, Team A's victory is consistent with no first place performances by 

individual members of Team A. 

Now this just isn't possible with political legitimacy in as understood in the 

Contribution Argument. If no subjects in a regime accepted the political 

structure then it would be incorrect to call its proceedings legitimate. Indeed, it 

wouldn't be clear that there was a political structure there at all just as when 

there can be no legal system in any meaningful sense when no one obeys its 

decrees. So the social production of legitimating political power is not entirely 

divorced from the contributions made by the individual members. Indeed, I am 

inclined to say that in order for a political system to actually conv^ legitimacy to 

its decisions it must be the case that a very substantial portion of the people 

accepts it.i^o 

'3° Cf. H.LA. Hart's (1961; ch. 9, section 2) discussion of what he calls the "minimum 
content of Natural Law." "What reason demands" he writes, "is voluntary co-operation 
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But even if this is correct, the political case is not like the jury case. 

Political systems may be legitimate even though various members of the society 

are in principle opposed to the system itself.'3' While we ordinarily think that a 

system earning the acceptance of a substantial subset of the people subject to its 

decisions is legitimate (and, hence, that the decisions are binding for those 

members who reject it's^), we think nonetheless that those who reject the system 

are entitled to a share of political power whether they choose to make use of it or 

not.'33 And this seriously undermines the force of the argument under 

consideration. This is because the argument proposes that the distribution of 

shares of political power should be a function of the contribution made by the 

members of society to the legitimacy of the political system. Those who reject the 

system are not making the requisite contribution, but our intuition is that they 

are nonetheless owed a share of the political power.'34 This doesn't imply that the 

good of legitimate political power is not socially produced, but it does appear to 

show that the distribution of political power is not closely enough linked to 

in a coercive system" (193). His point is that in social groups of any considerable size, 
fear of coercive sanctions will be an inadequate motive for society to obey the law. 
•3' This can be related to the first objection. That a minority of people rejects the 
political system does not imply that they are not minimally morally competent to make 
these sorts of judgments. 
'3=' Again I emphasize that acceptance by the people is not a sufficient condition for the 
legitimacy of decisions. Those who reject the system are to be accorded the full 
protections implied by the other moral conditions on legitimacy. 
•33 And, of course, they may not make use of their entitlement for expressive purposes 
just as some Chinese political dissidents accused of subversive activity have not entered 
pleas in their trials. The important point, though, is that they are nonetheless entitled to 
a share even if they are in principle opposed to the system. 
3̂4 This is not to say that political dissidents cannot behave in ways that result in the 

forfeiture of the political entitlement. Politically motivated terrorists, e.g., give up their 
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contribution-based desert claims to justify democracy. Hence, the contribution 

argimient is too weak. 

We may draw a connection between this discussion and Joshua Cohen's 

deliberative model examined in the previous chapter. If we were to try to justify 

democracy strictiy on the basis of due return for contribution, we could justify 

democracy only if it were the case that each minimally morally competent person 

accepted the political system. This would be a unanimity requirement on the 

political decision making system, which would then be used to settie 

disagreement on substantive matters of public policy or leadership. Cohen, it 

maybe recalled, argues that reasonable pluralism precludes deliberative 

agreement neither on political procedure nor substantive matters. Indeed, his 

main aim is to show how deliberative democracy can generate considerable 

substantive agreement despite the presence of a plurality of reasonable 

conceptions of the good. I argued that his basic justificatory concept of 

reasonableness is inconsistent with these aims. The objections to the 

Contribution Argument provide more evidence, I think, against Cohen's claims. 

If we think that a political system can be legitimate without being accepted by aU 

minimally morally competent members of a society, then we have reason to think 

that legitimacy of a political system is not tied to reasons that each member 

accepts. The same considerations apply, perhaps with even more force, to the 

legitimacy of particular political decisions. So, then, the difficulties I've 

rights. Practitioners of non-violent civil disobedience, however, do not forfeit 
democratic rights. 
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attributed to the contribution argument parallel the objections raised against 

Cohen's deliberative model. 

While the Contribution Argument has been shown to have serious 

deficiencies, consideration of it has laid some groundwork for a better argument 

for democracy. I take up this argument—the Public Afifirmation of Equal Social 

Status Argument—in the next chapter. 
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Chapter Five: The Public Affirmation of Social Status Argument 

I aim in this chapter to provide a justification for democracy on the basis 

that it is an intrinsically just procedure. Further, I think that the best prospect 

for this is to show that the distribution of political power itself satisfies a 

requirement of justice. This was the strategy of the Contribution Argument 

examined in the last chapter. The objections to that argimient, however, 

demonstrate that we cannot ground democracy upon contribution-based desert 

claims. Instead the argument of this chapter identifies an important moral 

interest of individuals to which the democratic procedure caters. Further, justice 

will require that this interest be equally satisfied for each of the minimally 

morally competent members of society. 

I propose the argument below for the claim that democracy is an 

intrinsically just procedure. After laying out the argimient formally I discuss each 

premise in turn, offering support where I can provide it. I then consider an 

objection to the effect that the argument shows only that the democratic 

procedure caters to one particular interest. But as we saw from the discussion of 

the last chapter, human wellbeing is a complex of many different interests, and it 

is worth asking what is so important about that interest. This objection questions 

the strength of the argument of this chapter. Responding to the question allows 

us to see a fact about the just society that is crucial for appreciating fully the 

importance of the argument in this chapter. Here then is a formal presentation of 

the argument I propose. 
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5-1 The Public Affirmation of Equal Social Status Argument. 

Pi: A political procedure is inherently just when the rules or practices that 
constitute it treat persons appropriately. 

P2; Justice specifies appropriate treatment of persons in terms of how 
individuals' interests are to be satisfied under conditions of conflict. 

P3: In modem societies, political procedures publicly express or signify 
the basic social status of the members of society through the 
distribution of political power. 

P4: Each member of society has an equal basic social status (since from 
the moral point of view no person's wellbeing is any more 
important than any other person's). 

P5: Each (minimally morally competent) member of society has an 
interest in his or her basic social status being publicly affirmed 
(insofar as there are formal political procedures in place as in P2). 

P6: Democracy distributes political power equally, and thereby expresses 
or signifies the equal basic social status of the minimally morally 
competent members of society. 

P7: Therefore, the democratic procedure itself satisfies each (minimally 
morally competent) person's interest in the public affinnation of 
basic social status. 

Conclusion: Therefore, democracy is an inherently just procedure. 

5.1.1 Intrinsically Just Procedures: Premises Pi & P2 

What might be said in explanation of, and ultimately, in support of, the 

premises of this argument? The first two premises combine to indicate in general 

how justice may be inherent ui a (political) procedure. In the last chapter I 

identified as one of the primary concerns of justice the need to strike an 

appropriate balance between the competing interests of separate individuals. 
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Consequently, one of the chief tasks for a theory of social justice is to articulate 

what appropriate treatment amounts to in different contexts and with respect to 

various conflicts of interests. 

From the discussion of the Contribution Argimient in chapter four it 

should be clear that striking an appropriate balance between the interests of 

separate persons is consistent with (desert-based) distributive inequalities. 

Hence, I am noi relying on a suppressed premise that appropriate or just 

treatment must always be egua/distributions of interest satisfaction or resource 

or anything else; yet neither am I ruling out the possibility that a just distribution 

is in some cases an equal one. 

With respect to the first premise, two points should be made. First, we 

want to know what is meant by the claim that a political procedure (or the set of 

rules and practices that constitute it) can itself be just. Second, we must ask what 

it means to say that a political procedure itself treats persons. These points are 

related. Again drawing on the discussion of the Contribution Argument, political 

procedures in modem societies are institutions that are socially maintained. 

Their function is to decide important matters concerning the basic ground rules 

of social life. To the extent that political mechanisms (whether monarchical, 

aristocratic, democratic, or otherwise) are effective and persist through time, it is 

in virtue of the sustaining behavior of the members of society that explains 

this.'as 

•35 This claim is false, of course, when applied to regimes where the political apparatus 
and its decisions are maintained through state terror as in, for instance, Cambodia 
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This fact does not imply that all members of society act so as to maintain 

the political system. Some may act against it. But most must accept and act so as 

to maintain the viability of the political system.'36 ^nd so we can understand the 

political procedure as the form (similar to Aristotle's idea of a constitution) of the 

collective's on-going activity of sustaining the social institutions. The rules and 

practices that make up the procedure distribute political power and determine 

(more or less) how political power is organized or structured. This represents an 

answer to the second question: the political procedure amounts to a form of 

treatment of persons because it is a socially sustained distributing of power. For 

example, we can say that in a legislative aristocracy (again, one not maintained 

solely through the threat of coercive power) the society sustains a pattern of 

action that relegates the vast majority of their number to subject status, while 

some are sustained in positions of rule. 

The answer to the second question suggests an answer to the first. To say 

that the political procedure is itself just is to say that the treatment of persons 

manifest in the set of rules accords with what justice requires insofar as the 

distribution of political power is tied to persons' interests. 

That rules or procedures may fail to manifest appropriate treatment of 

persons is obvious if we consider the rule of law as a generally recognized 

during the rule of the Khmer Rouge or when cultural forms result in systematic 
discrimination against large sub-groups with little or no social voice (as some reports 
describe the Taliban's treatment of women). 
•3^ Once again, see H. L. A. Hart's (1961, chapter 9, section 2) discussion of what he calls 
the "minimum content of Natural Law." His point is that in social groups of any 
considerable size fear of coercive sanctions will be an inadequate motive to obey the law. 
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just for the administration or application of legal rules (e.g., that laws be made 

public, and that lawgivers are subject to the laws) but also on their form. One of 

the prominent formal requirements is that laws must be general—that they do not 

pick out certain people for privilege or persecution.'37 In other words, equality 

before the law includes not just how police agencies and courts enforce and apply 

the law, but also that the laws themselves must satisfy certain formal moral 

requirements. When the generality requirement is violated then the legal system 

itself fails in an important way to treat persons appropriately. 

5.1.2 The Interest in Public Affirmation of Basic Status: Premises P3, P4 & P5 

Premises 3 through 5 connect the (bare) idea of an intrinsically just 

procedure both to a particular distributive claim and to human interests. In 

essence they respond to the following questions: If we acknowledge that political 

procedures can be Justin the way that Pi and P2 suggest'39  ̂ what moral interests 

are at stake and how can a poUtical procedure itselfsatisfy these interests in just 

fashion? The basic idea is that a person's wellbeing is improved to the extent that 

the political procedure distributes equal political power to him or her in virtue of 

•37 cf. Feinberg (1973, pp. 105-7) on the issue of justice as applied to the general rules 
that constitute law and public policy. 
*38 This is in addition to the way a legal system might treat persons unfairly by partial or 
biased application of general rules through such practices as selective enforcement or 
racial profiling. 
•39 That is, not (merely) instrumentally just, but intrinsically just. 
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the fact that a share of political power in modem society amounts to a public 

expression of his or her social standing. 

But how does the political procedure publicly express social standing? As I 

see it, the expressive view of the political procedure is an extension of Joel 

Feinberg's understanding of punishment. Feinberg provides an analysis of 

punishment that marks it off from other forms of harsh treatment by an 

authority. The distinctive feature of punishment, Feinberg argues, lies in its 

capacity to express the conmiunity's condemnation—a fusing of the community's 

judgment of disapproval and its resentment for a criminal act. >4° Importantly, 

the condemnation is woven into the harsh treatment itself. The idea is that the 

harsh treatment itself carries with it the public expression of a collective moral 

judgment apart from any explicit declaration a judge or jury might make. 

If it makes sense to understand pimishment by public authorities as 

expressing a public judgment, I suggest the same can be said about the political 

system itself insofar as it is socially maintained. The expressive character of the 

political S3^tem is well recognized by other philosophers. We have seen in the 

context of the Contribution Argument that David Miller understands justice to be 

concerned with giving people their due. In some cases this amounts to an 

egalitarian distribution. One such case is political rights. "People who are full 

^ See Feinberg (1970). Feinberg further identifies and illustrates other symbolic 
functions that presuppose the basic expressive function, including authoritative 
disavowal, symbolic non-acquiescence, vindication of the law, and absolution of the 
innocent. It is noteworthy that Feinberg speaks as though the expressive fiinction of 
punishment is most clearly present in "civilized and democratic countries". He often 
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members are citizens, and as citizens tiiey can justiy claim equal tireatinent over a 

wide area—equal legal protection, equal voting rights, ...and so forth" (i997> 230). 

He continues, "If a scheme of plural voting such as that advocated by J.S. Mill, 

...then to have one vote is not only to be politically ineffective, but also to be 

declared a low-grade citizen. ...Once the status of citizenship is extended to all 

competent adults, it becomes essential that every member of the political 

community is treated equally, and that is given material expression in equality of 

voting rights" (231). And again, "When we say that each person should enjoy 

equal political rights, ...[this is] because we find it positively valuable that 

equality should be affirmed in this area" (232). 

In Miller's view, these distributive justice claims of political equality are 

entailed by a view of equality as a more fundamental social value—that is, a form 

of equality that is not itself an expression of justice. This more fundamental 

interpretation of equality as a moral ideal is what he calls "equality of status" or 

simply "social equality" (224). "Social equality ...requires that our most 

important associations should be formed on the basis of equality. This is 

especially the case with the political community of which we are members, whose 

pre-eminence stems firom the fact that it is the final authority responsible for 

regulating all other distributive practices. Unless we enjoy an equal status as 

citizens, we cannot have equal status in social life more generally." (234). Miller 

has given expression to the central ideas of P3 and P4 of my argument. 

characterizes punitive activity as being done in the name of the conununity whose 
judgment is expressed thereby. 
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How should we understand the claim that the public affirmation of equal 

basic social standing is something we should find in Miller's words 'positively 

valuable'? Miller's own view is that our current understanding of membership in 

a society like ours entails that "associating as equals provides us with a kind of 

recognition that is essential to the modem self' (231). He goes on to deny that 

this value is derivative of some more basic value of justice—for example, respect 

for persons or human dignity as such. His argument for these claims is 

straightforwardly communitarian: moral values derive from shared meanings. 

With respect to dignity or respect for persons, he argues that in the past 

hierarchical societies had no difficulty understanding respect for persons or 

dignity as consistent with basic inequalities of social status.'4i Yet while this is an 

interesting claim about what past societies have understood, there is a 

considerable gap between such claims and the position that moral values can and 

must be grounded on shared meanings. It is not my aim here to do battle with 

commimitarian metaethics even though I do think the problems with such views 

are deep.'42 Fortunately, we can detach the metaethical view and salvage the 

plausible substantive claims Miller makes about the way in which public 

affirmation of equal social standing via an egalitarian political system is positively 

He argues that condescension, now a character vice, was once a character virtue in 
ranked societies. It amounted to amiably foregoing deference that one can rightfully 
claim. While this might accurately reflect the social understanding of condescension in 
past ages, a case still needs to be made for the claim that social understandings are the 
basis for moral values. 
'42 I am inclined to think that Norman's contribution-based argument is motivated in 
part over worries about the degree of contingency in Miller's grounding for egalitarian 
political relations. See Norman (1997,247). 



value. What matters is that we can make a defensible connection between public 

affirmation of status and human wellbeing. 

The fifth premise of my argimient indicates how I understand the moral 

value underwriting the public affirmation of social status. I want to say that 

insofar as there is a need for making certain collective decisions about the basic 

ground rules of social life, and insofar as there are socially sustained mechanisms 

for such political decisions, an egalitarian political system satisfies an important 

human interest. As we have just seen, the political system is more than a 

mechanism for deciding important social matters. It also conveys the public 

understanding of who has the most basic social standing, of who is recognized as 

entitled to influence the ground rules that regulate public conduct. That this 

public expression satisfies an important human interest is evident from attending 

to the claims made by those who have been systematically excluded from political 

participation. We probably could not, for instance, understand the U.S. civil 

rights movement's emphasis on voting rights for blacks without adverting to the 

symbolic achievement of enfranchisement.'^a Indeed, it could hardly be 

explained adequately by reference to the amount of political clout that blacks 

would acquire in virtue of possession of the vote since they would not constitute 

majorities even in (most) local political units-'^w Rather, the significance of 

'••3 Note to self: Julia suggests looking at Aristode's discussion of Athenian Constitution 
here for evidence of the ideal of basic social standing at work in the demand by Athenian 
sailors after wars conducted via naval battles. 
*+• Julian Bond discusses the difficulties in his taking office after being elected in 1965 to 
Georgia's state legislator in a then newly created district in which blacks were likely to 
constitute a majority. Hence, even when voting rights were formally recognized political 
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formal exclusion from having an influence in the process that establishes the 

conditions for living with others undercuts the value of even explicit public 

expressions of equality. Hence, even if a nation's constitution declares that all are 

created equal and that each possesses certain inalienable rights, consignment of 

some persons to second-class citizeniy in the form of formal exclusion from the 

political process speaks volumes about the degree to which the moral 

implications of such a declaration are fully grasped.'45 

In addition to the evidence taken by attending to claims made by social 

movements speaking from the experience of formal political exclusion, we can 

also see the connection between public affirmation of status and human interests 

in Thomas Christiano's account of democracy.'46 Christiano grounds democracy 

empowerment was hardly secured. See his contribution to Philip Fetzer's The Ethnic 
Moment: The Search for Equadity in the American Experience, (1997, pp. 81-95). 
'••5 I am not here questioning the commitment of the founders to the idea of universal 
equality (though an examination of the evidence would presumably support doing so). 
With respect to women's suffrage, there were egalitarian arguments supporting the 
exclusion of at least married women from voting on the basis that they would inevitably 
follow their husbands in casting a vote and thereby double the political influence of 
married men. [In fact, voting legislation was left to the various states, and New Jersey 
women had the vote until 1807]. Such arguments, of course, seem to presuppose that 
married women could have no interests or sense of their own interests as distinct from 
those of their husbands. Interestingly, when rights to vote for women were rescinded, 
for instance in New Jersey in 1807, there was apparently littie public commotion. This 
may indicate that the public understanding of women's interests was consistent with 
their political powerlessness, as Miller might propose. But this might better be seen as a 
fact that persons do not always have a full understanding of moral interests. This point 
will prove important when we consider why the interest that the democratic procedure 
satisfies is particularly weighty. For a discussion of women's suffrage, see Vindicating 
the Founders, chapter. 
'••6 See in particular Christiano's unpublished essay "Knowledge and Power in the 
Justification of Democracy" (September, 1998), and his The Rule of the Many. My 
argument in this chapter follows Christiano's in several ways, and I am indebted to him 
for many conversations relating to the overall project. Pagination references in the text 
will be from the unpublished essay. 
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in a conception of justice. In substantive terms justice requires equal 

consideration of interests. In formal terms justice requires that settlement of 

conflicting claims—one of the chief objectives of collective decision making—be 

made on the basis of a publicly available standard of evaluation.'^? This 

requirement of 'weak publicity', as Christiano calls it, prompts an obligation on 

the part of society to be responsive to various sorts of questions that citizens 

might raise with respect to matters that bear on the basic justice of social 

arrangements. This principle of responsiveness in turn grounds a right of appeal 

on behalf of citizens to raise these questions in the public arena, and be 

answered.'48 To sum this view up, we can say that democracy will be just in part 

because it permits conflict resolution over public matters such that society can be 

seen to respond legitimately to appeals made by individual citizens. 

But it is also true in Christiano's account that while the weak publicity 

requirement is grounded in justice, justice itself is tied essentially to human 

wellbeing. The right of appeal and the principle of responsiveness advance 

important human interests. First, the right of appeal allows persons to 

participate in a process that permits them to correct for cognitive biases in their 

judgments about their own interests and about the requirements of justice. 

w The standard of evaluation is, of course, equal consideration of interests. So, in 
effect, justice requires that the social institutions that have the function of settling 
important conflicts of interests must be in principle seen to satisfy the equal 
consideration of interests. The publicity requirement itself, I think, depends upon the 
idea that social institutions generally, and the political institutions in particular, have an 
expressive capacity. 
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Second, Christiano invokes an observation from Michael Walzer that persons 

have an interest in having the world they live in conform to their judgments. 

Third, a right to participate in the process that determines fundamental aspects 

of social life "supports each person's interest in learning about his or her interests 

as well as justice" (23). While the advancement of these interests may be 

significant, it is a fourth interest that I think carries the greatest force in 

Christiano's argument.'49 

Christiano appeals to the idea that persons have "a deep interest in moral 

status" such that "minimally competent persons who are denied the right of 

appeal are being told that their interests are not worthy of equal or perhaps any 

consideration. This is a disastrous loss of moral status [and] suggests that a 

person is not considered worthy of just treatment."(23) What seems to be at work 

in the discussion of a loss of moral status by less than equal rights of political 

participation is the communicative force of the institutional arrangement. He 

The right is honored when a response is made in terms of equal consideration of 
interests. Hence, a response to the effect that one doesn't have a valid claim can be 
perfectly legitimate. 

There are some questions regarding the connection between the first three interests 
and political equality. We might ask whether there are alternative mechanisms available 
through which persons might learn about their own interests, the common good, and 
justice. And this same question arises with respect to the correction of cognitive biases. 
In support of Christiano, there is evidence that with respect to many political issues, 
persons tend to seek out and converse only with those who are likely to agree with them. 
[See MacKuen, (1990)] In order to serve best these interests, perhaps the institutions for 
public deliberation must be made more effective at putting persons of different views 
together in situations conducive to genuine deliberation. 

With respect to the second interest, the political system will always be populated 
with losers, and these persons will not have the world conform to their judgments. 
Finally, it is noteworthy that each of the first three interests might be advanced by a right 
to appeal in a politically inegalitarian system. More needs to be said, I think, about why 
the right to appeal must be captured by a democratic political system. 
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writes, "the principle of weak publicity demands that the society give clear 

expression in its institutions to the equal consideration of the interests of 

citizens''(27); and further, "the institutions of the society must publicly express 

the equal consideration of interests in a way that can be clear in principle to its 

members."(28). And yet further: "The adherence to democratic decision making 

constitutes a kind of final resort in the expression of the equality of citizens in the 

light of disagreement"(29).'5o The force of Christiano's defense of democratic 

equality, I suggest, relies heavily on the interest persons have in the public 

affirmation of their basic social status.'s' 

There is yet another way to make sense of the interest expressed in P5. 

Richard Norman's characterization of social equality suggests a description of a 

social life within which the public affirmation of social standing contributes to 

human flourishing. Rewrites 

"We might see equality not as a means to certain kinds of social relations, 
but as a way of characterizingcerisAn kinds of social relations. We might 
say that a society in which the power to make decisions about the society's 
common activities, and the benefits and burdens of social cooperation, are 
distributed as equally as possible will be, to that extent, a society in which 

'50 Other passages intimately connect the value of democracy to its expressive character 
and the point of equal moral status. See pp. 29-30,35-6,41-3. 
'5' Though Christiano acknowledges both the expressive power of institutions and the 
interest that persons have in the affirmation of their basic status, he questions my 
argument's reliance on the expressive element of equal standing. He argues instead that 
just consideration of human interests must be publicly embodied. This notion of public 
embodiment appears to be stronger than my claim of public affirmation. I do go some 
way towards his view when I argue in support of the first two premises that public 
institutions are in fact forms of treatment of persons. I must examine in more detail the 
relationship between what I intend by public affirmation and what Christiano has in 
mind by public realization or embodiment. Nonetheless, it is pretty clear that Christiano 
thinks that the connection between the public embodiment and the advancement of 
individual interests requires the expressive capacity of the public institutions. 
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desirable kinds of relations obtain between its members." (i997. 241; 
italics in original) 

A bit later on, he argues that persons who are concerned with just social relations 

might opt to forego social arrangements that yield greater aggregate economic 

production in order to preserve a more egalitarian society, characterized in terms 

of these relations. 

"It is a preference for certain kinds of social relations. [Citizens] may fear 
that, with greater inequality, they will become more distanced from one 
another, their society will become less cooperative, the more prosperous 
among them will become disdainful and supercilious and the less 
prosperous wiU become either more servile or more resentful, and they 
will no longer be united by shared experience, and a shared condition. As 
I argued above, these are not the consequential disadvantages of 
inequality, they are what inequality 'is. (1997,252; italics in original). 

Certainly we can question just how extensive the sacrifices people ought 

reasonably to make to sustain social relations of various sorts. Preservation of 

even rough material equality may prove difficult to sustain and may engender 

resentfulness (for instance, among those whose wealth or prestige is eroded) that 

likewise erodes the possibility for the sort of social relations Norman thinks 

advantageous for himian flourishing. Nonetheless, I am inclined to think that 

egalitarian social relations in the place he initially discusses it—power to make 

decisions about the society's common activities—is his most persuasive case.'s^ 

For an interesting treatment of the notion of status, see Turner (1988), especially 
chapter 3. Approaching status as a legal-political notion, he concludes, "the argument is 
that status has to be seen as the core element with the political notion of citizenship" 
(65). He extends the work of T.H. Marshall (1950) on citizenship through a 
reconstruction of Max Weber's treatment of power. 
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The avoidance of public expression of inferior status is essential to human 

flourishing in modem societies.'sa 

5.1.3 Democratic Political Power and the Public Expression of Equality; Premises 

P6 and P7 

The last premise of the argument really depends on what has gone before 

and the plausibility of P6. An obvious question immediately arises for the 

assertion that democracy distributes political power equally. Is it really true that 

in any democratic nation in the real world, does the average citizen have the same 

political influence as those who control great wealth, or those who control 

important media, or those who acquire great personal reputation? It just seems 

foolish to suppose that democratic nations are genuinely characterized by equal 

political power. What this shows is that to the extent this is true, then actual 

societies are not as democratic as they might be. It is also the case that just as 

explicit expressions of the equality of citizens may be undercut by formal 

exclusion, so explicit commitments to democratic rule can be undercut by a 

failure to secure what we might call the fair value of equal political rights. 

Popular support for proposals to restructure the financing of political campaigns 

indicate that people do see as illicit the ability to convert other currencies of 

power, particularly wealth, into political influence. 

•53 Of course it is by no means sufficient. 
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Here I must also return to the basic analysis of democracy. We analyzed 

democracy as consisting in three core elements: popular sovereignty, political 

equality, and institutions for rational social deliberation. So far I have focused on 

the element of political equality as manifest in the majoritarian decision rule. But 

political equality must also be secured within the deliberative phase as well.'54 if 

it is not, then the ability of democracy to declare the equal social status of citizens 

is institutionally undermined. 

There are a variety of ways in which political equality can be compromised. 

One range of ways corresponds to that variety of ways in which the deliberative 

phase of the political process can situate persons that advance the interests of 

some at the expense of others. Control of the legislative agenda, monopolization 

of media necessary for public exploration of ideas, and privileged access to the 

educational institutions through which intellectual skills needed for engaging and 

comprehending public discourse can each be an important source of political 

domination or marginalization. To effectively preserve the ability of the political 

procedure to satisfy the interest persons have in having their equal basic social 

standing affirmed, the full value of the equal political rights must be protected 

within the deliberative institutions. 

This is no doubt a tall order, and we might wonder if such an ideal will 

ever be genuinely achieved or sustained for long. This is an important doubt. 

Nonetheless, I think that the argimient defended here points to a genuine moral 

>54 cf. Christiano, (1995). 
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value that actual institutions can be measured against. Actual institutions will 

more or less satisfy the other conditions necessary to make good on the promise 

of democratic institutions to publicly affirm the equal social standing of each 

minimally morally competent member of society. And actual moral agents can 

make use of the argument to determine to what extend their own institutions do 

so. 

I have now completed detailing the support I have for the particular 

premises of my central argimient. But the argimient as a whole is subject to the 

following sort of objection: Suppose we accept that the democratic procedure is 

an intrinsically just procedure in that it satisfies the interest persons have in the 

public affirmation of basic social standing. This is only one particular interest, 

and human wellbeing is a complex of a great many interests as I myself asserted 

in chapter four. Why should we privilege the satisfaction of this interest? 

5.2 The Just Society as a Work in Progress 

I think that we can better appreciate the force of my argument, and hence, 

the inherent justice of the democratic procedure, if we take the time to 

acknowledge the distance between the project of making a just society and the 

project of identifying what it consists in. The latter exercise is the stuff of careful 

reflection. It figures centrally in the activity of moral, social, and political 

philosophy. Of course, philosophers do not have a monopoly on this reflection. 

Religious leaders are often committed to a vision of the just society and rely on 
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that vision to advocate social change. Civic activists and radicals think about 

what social justice amounts to and what it requires. To a lesser degree (perhaps a 

far lesser degree) average citizens reflect on features of their social life for the 

purpose of evaluating it and changing it where they can. But philosophers 

especially, we suppose, understand the need to systematize these reflections, 

examine the foundations of our pre-theoretical intuitions, and work out in more 

detail the vision that others seek. 

Understanding this need and meeting it are two different things. Most of 

us are sensitive to Aristotle's recommendation that we avoid seeking more 

precision in a subject matter than it is capable of delivering. And this 

recommendation is welcome from the standpoint of social theorizing. Social life 

is incredibly complex. On those (rare?) occasions when we theorists take the 

time to consult empirical data it is difficult to judge its relevance and its 

significance, so there are pressures for us to minimize the need to do so. For this 

and other reasons, we are prone to move in our theorizing to levels of abstraction 

that allow us to simplify our project, to make it more manageable.'ss 

But in this tendency to abstraction, there is danger.Consider again the 

discussion of chapter two in which we puzzled over the question of whether 

democracy is or is not valuable purely instrumentally. We saw how fluidly 

'55 I myself am guilty here: think of my sketch of wellbeing in the last chapter. 
'5^ Iris Young (1990) claims to reject theorizing on social justice on the basis that the 
abstraction needed to make a theory universal makes it useless for evaluating actual 
social institutions. Though I think her claim is not entirely accurate—she herself does do 
a good bit of abstracting, for instance, in providing an analysis of domination and 
oppression as the two basic forms of injustice—her worry is similar to my own. 
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Richard Ameson moves back and forth between talk about outcomes to talk 

about procedures. But the distinction between procedures and outcomes is, in a 

significant way, much too clean, much too abstract. While it allows us to consider 

one aspect of democracy's value in a helpful way, it also helps to obscure the fact 

that the project of democracy—making decisions about the basic ground rules of 

social life—is a practical enterprise. Politics is a central part of the project of 

making 2i just society. It is, therefore, an enterprise undertaken not primarily by 

moral philosophers, but rather by moral agents, by citizens. And the context in 

which moral agents work to promote the common good and the cause of justice is 

fraught with far-ranging uncertainties. 

Illustrating this point is straightforward; we need only think of the 

common good. It is pretty clear that one of the things to which we refer in 

speaking of the common good is the idea that laws ought not to privilege special 

interests at the expense of ordinary citizens. The requirement that valid 

legislation ought to be expressed in general terms is a touchstone throughout the 

history of political egalitarianism. Public concern over the access that lobbying 

groups have in the corridors of public power testifies to our understanding that 

legislation ought to pursue the general welfare and not, for instance, that of 

moneyed interests. This suggests merely that we have a pretty good idea of what 

the conmion good is not Positive characterization of the common good is fiercely 

contested. 
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Suppose, for starters, we think of the common good as consisting (partly 

anyway) in the intersection of the interests of individual persons. Following Mill, 

we can agree that individuals are more likely to know the specific details of their 

own interests better than anyone else. Still, this doesn't amount to having a 

useful grasp of the general good for several reasons. Individuals' understanding 

of their own interests is continually in flux. This is partly due to the fact that 

individuals have to leam much about themselves and their social siirroundings to 

figure out what is in fact good for them.'57 it is also partly due to the fact that 

individuals' interests are themselves in flux. These difficulties confront each 

person with respect to his or her own wellbeing. The difficulties that any 

particular person has in trying to understand which of his or her interests are 

shared with others are even greater. She must be able to distinguish between her 

parochial interests—those that are particularly hers, or those that are peculiar to 

various subgroups to which she belongs—and those which are genuinely shared 

with nearly all her fellow citizens. 

The upshot is that if judgments of the common good require an 

understanding of the good of particular persons, and the best judges of these 

matters are themselves continually learning about and revising their judgments 

regarding their own good, we should expect individual judgments about the 

conmion good in complex societies to be subject to great uncertainty and 

widespread disagreement. This uncertainty and tendency toward disagreement 

•57 This fact figures in Christiano's argument for democracy. See his discussion of what 
he calls the facts of judgment (Christiano, 1998 unpublished draft, p. 21-4). 
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predictably (one is tempted to say necessarily) extends from matters of the 

common good to questions about what justice demands. This is because justice 

involves not simply commonality of interests, but conflicts of interests between 

persons.'s® 

We need not suppose that individuals are motivated by a desire to 

maximize their own wellbeing at the expense of others, or that persons are by 

nature evil, in thinking that collective pursuit of justice or the common good 

exhibits great disagreement. By all means some will act inconsiderately, or even 

ruthlessly. But even good faith disagreement in the project of making a just 

society predictably will be widespread. This is related to the work in chapter one. 

It is often pointed out that the inconveniences of the Lockean state of nature need 

not stem from a corruption of morals. Rather the familiar difficulties of knowing 

the details of the many ways others' actions affect one's interests, or the tendency 

to give special attention to one's own interests is siifficient to generate serious 

disagreements. So even if one is favorably disposed^s^ to crediting humans with 

the ability to meet many of the challenges that face them, this is consistent with 

expecting there to be important disagreements about the fundamentals of their 

shared social life. 

The uncertainty and the disagreement about these important matters 

inevitably form part of the backdrop for modem political activity. Investigating 

the justification of democracy in terms of the bare notions of outcomes and 

•58 In the context of conflicts of interest the propensity to cognitive bias in individuals 
becomes relevant. 
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procedures just does not capture the significance of this fact. This is one instance 

in which the tendency toward theoretical abstraction obscures the challenge that 

actual moral agents genuinely face. Any adequate and complete political 

philosophy must keep track of the dynamic nature of moral judgment, both 

individual and collective. If we keep this fact about moral judgment in mind we 

can better appreciate the fact that a just society is as much a work in progress for 

a community as is a well-lived life for individuals. 

In both cases there are important moral virtues at stake in the activity oi 

meeting the challenge apart from the results the activity produces. This by no 

means makes the quality of the life or the justness of the society produced by the 

decision making system irrelevant, but it does indicate that the activity oi making 

a just society is itself a way of treating persons. The institutions and practices 

that define the political activity, the political procedures, whether democratic or 

monarchic or aristocratic or otherwise, situate persons relative to others by 

patterning the distribution of relationships of power among persons. 

Given the challenge of making a just society characterized by conflicts of 

interests and conflicts of judgments about interests, the common good, and the 

requirements of justice, it is of paramount importance for the wellbeing of 

persons to be recognized as beings whose interests matter and whose judgments 

matter. This represents a melding of the msights of Christiano on the importance 

of the interests in judgment with Norman's egalitarianism applied to the political 

159 As am I once certain background conditions are established. 



context and my own assertion that the public affirmation of social status satisfies 

an exceptionally important human interest. Thinking of the just society as a work 

in progress allows us to better appreciate how democracy is an intrinsically just 

procedure for carrying out that work, and helps us to see a reply to the objection 

raised at the outset of this section. 

5.3 Where to Go from Here 

In this final section I want to connect the exploration of democracy's value 

with the initial motivation for the dissertation project as a whole. A few sections 

back I acknowledged a worry about the abstractness of theorizing. The point of 

voicing the worry is to remind us that the problems for which moral theory is 

ultimately intended are mainly practical ones, ones that face each of us and our 

fellows in everyday life. Among the numerous difficulties of social life in modem 

times, one of the most important is finding or constructing basic social rules that 

are just and conducive to living well. How should we live well together? 

Democracy is a way of deciding together what we shall do collectively. It's 

central value, I have argued, lies in the way it allows all of us to treat each of us. 

But the initial motivation for this project was a bit different. Rather than asking 

what society as a group ought to do, I asked what individual persons ought to do 

in their capacity as democratic citizen. I assimied that the norms that guide 

democratic citizens could not be settled definitively without reference to the 
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reason(s) for having democracy. Does the public affirmation capacity of 

democracy provide any insight for understanding what citizens ought to do? 

The course of the dissertation suggests a couple of responses. First, the 

institutionalization of democratic equality itself remains an ideal towards which 

society must strive if it is to realize the fair value of democratic rights. To this 

extent, citizens ought to concern themselves with the actual machinery of politics 

at its various levels.'^® Contemporary debates over campaign finance and term 

limits offer examples of the sort of thing I have in mind.'^' There are many 

organizations and networks that focus on these issues and others. 

Complementing this is the fact that technology continues to make information 

easier to obtain and perhaps easier to make sense of. 

Citizens will do particularly well to attend to these procedural matters 

since their being knowledgeable of the workings of the political institutions 

conveys the message to representatives that political agents are answerable to 

those whose interests they serve. Citizens might properly adopt the attitude that 

the basic ground rules of social life are their own collective property, with the 

rights and responsibilities that go along with such ownership. 

In a related fashion, citizens will do well also to ensure that the scheme of 

education—whether publicly administered or not—prepares society's youth with 

the skills and virtues necessary to do their part in making the just society. We 

expect parents to prepare their own children to be able to assume the 

By this I mean politics at the local, state, national levels. 
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responsibilities for self-provision and independence. Likewise, the current 

generation of citizens must ensure that those who will emerge as full citizens 

acquire an understanding of the workings of the system that allows them to 

undertake the responsibilities of sustaining just institutions. 

But these two recommendations still seem to address citizens collectively 

rather than individually. One manner of acquiring more detail in identifying 

more personal norms might be to exploit the division of intellectual labor. The 

philosopher here would be well served to consult the work of political scientists 

and sociologists to get a better grasp of the nature of actual political institutions 

and human behavior within them. Surely the content of the norms to some 

degree will depend upon the contingencies of the actual political framework. 

Yet we have reason to identify some general guidelines for virtuous 

democratic citizenship. The function of democracy is to achieve some degree of 

collective control over the on-going process establishing the basic ground rules of 

social life. We are subject to an obligation of justice to ensure that we achieve an 

appropriate balance between the competing interests of each member of society. 

Consequently, individual citizens must attend to the claims made by those who 

complain that the basic system ignores interests or disadvantages them. Iris 

Marion Young, whose analysis of oppression is exceptionally insightful for 

understanding the ideal of citizenship, endorses the dictimi that the pursuit of 

More ambitious projects involve the viability of the two-party system in a winner take 
all approach to government. 
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justice begins witli listening, with heeding a call.'^^ Thomas Christiano's view 

also emphasizes this duty of responsiveness. This seems quite sensible to me and 

consistent with the public affirmation of basic social status argument. 

Being responsive does not mean conditioning the exercise of collective 

political power upon the requirement that we find reasons everyone accepts. This 

view was found deficient in chapter three. On the other hand, it does not mean 

simply that one insists upon what one sees as his or her own interests.'^3 Again, 

attending to the dynamic nature of making a just society we recognize that there 

are reasons for being cautious about our judgments of interests, and by 

extension, of justice. Attending to and engaging in political dialogue with others 

whose judgments differ from our own is likely to improve our understanding of 

what our own interests are really like. Moreover, since we are under an 

obligation to promote the ends of justice and the common good, we are likely to 

acquire insight to what these amount to only by taking seriously the challenge of 

jointly establishing the ground rules of our common social life. 

Perhaps this is the greatest individual accomplishment on the road to 

virtuous citizenship—cultivating the disposition that politics matters, not 

primarily as a just reward for some contribution we make, but rather as a 

requirement in treating others with the moral status to which they are entitled. 

Obviously, making virtuous citizenship genuinely effective resembles a collective 

action problem since it requires the concerted action of so many persons. Each 

See Young (1990), pp. 4-5. 
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must do her part, but there is the expectation that one's own personal efforts will 

not make any difference. Either there will be enough others for political power to 

be exercised well or there will not. One must form the conviction that if there are 

opportunities to participate, they must be taken up and taken seriously. We do 

have these opportunities, albeit within imperfect political institutions-

institutions in which other forms of power are able to convey undue influence 

upon the political. But political institutions can be improved. They can be made 

more democratic. This is, of course, consistent with the conclusions of this 

chapter that the just society is a work in progress. We owe it to each other to do 

our part. 

Though I have not argued directly against this view of citizenship behavior, it would 
seem to follow from the model of democratic elitism. See Schumpeter (1950). 
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