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PREFACE 

It is my conviction that political science and economics will 

make their maximum contributions to our society when working in harmony 

toward a common goal. We are reminded daily by reports from Washington 

and elsewhere that the two disciplines are complementary rather than 

mutually exclusive. Certainly the solutions to many of our most pressing 

public problems require the services of both. 

The formulations and implementation of antitrust law is no ex

ception. As a "no-man's-land where economics, law, and political 

science converge," antitrust poses some of the most important public 

problems for our society--problems whose solutions require the talents 

of the economist and the political scientist. This study is an analy

sis of one of these problems. 

It would be a near impossibility to acknowledge everyone who has 

directly or indirectly assisted me in the research and preparation of 

this dissertation. I am indebted to a number of individuals in Washing

ton and at The University of Arizona without whose help and encourage

ment this study could never have become a reality. 

In Washington, my research was greatly facilitated by Mr. James 

F. Rill, partner in Collier, Shannon & Rill; Dr. Russell G. Parker, 

Assistant to the Director of Bureau of Economics, Federal Trade Commis

sion; Mr. Robert A. Hammond, III, Deputy Assistant Attorney General of 

the United States; Mr. Earl W. Kintner, former Chairman of the Federal 

Trade Commission and now Partner in Arent, Fox, Kintner, Plotkin & Kahn; 

iv 
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Mr. Kenneth R. Harkins, Chief Counsel for the House Antitrust Subcom

mittee; Mr. S. Jerry Cohen, Chief Counsel for the Senate Antitrust & 

Monopoly Subcommittee; and Mr. James Schultz, Minority Counsel for the 

Senate Antitrust & Monopoly Subcommittee. 

At The .University of Arizona, my gratitude goes to six individu

als in particular who have contributed so much to my development as a 

student and as a potential teacher: Dr. Clifford M. Lytle, Jr., Dr. 

Robert H. Marshall, Dr. Leahmae McCoy, Dr. Clifton E. Wilson, Dr. Peter 

A. Toma, and Dr. Philip G. Hudson. I hope I will be able to repay my 

debt to them by helping students of the future as much as they have 

helped me. 
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ABSTRACT 

Political theory long has recognized the interrelationship of 

political democracy and economic pluralism. History has revealed that the 

concentration of wealth is conducive to a concentration of political author

ity with resultant negative consequence for democratic society. 

The maintenance of a competitive decentralized economy in the 

United States has been furthered by the implementation of the Sherman and 

Clayton antitrust statutes, both designed to prevent combinations of cor

porate wealth which may substantially tend to lessen economic competition. 

Despite these acts and subsequent amendments thereto, the corporate wealth 

of the United States since 1945 has become ever more concentrated in a 

handful of the biggest companies. In 1969 the 200 largest corporations 

accounted for nearly 60 per cent of all the manufacturing assets in this 

country, an increase of more than 12 percentage points in two decades. 

This increase in part has been the result of a vast post-World 

War II merger movement. Both the number and average size of corporate 

mergers has increased sharply in recent years. Nearly 90 per cent of 

large mergers in 1968 were between companies not directly competitive in 

terms of product and/or market. The general focus of this study is upon 

these conglomerate mergers and the implementation of the statute designed 

to cope with them. 

The project has three broad goals: (1) determining the signifi

cance of the conglomerate merger problem; (2) determining the efficacy 

of antitrust statute (especially Section 7 of the Clayton Act) in dealing 

xii 
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with that problem, and (3) ascertaining the potency of remedies presently 

and potentially available. 

An examination of the post-war merger movement and its concomitant 

effects upon aggregate economic concentration reveals the significance of 

this as a public policy problem. Congress, especially in passage of the 

1950 Celler-Kefauver amendment to Section 7 of the Clayton Act, indicated 

its awareness of the problem. 

Analyses of 21 conglomerate merger cases since 1956 decided by 

the Federal Trade Commission and/or the Federal courts reveal that Section 

7 has been utilized successfully to invalidate conglomerate mergers which 

threaten "substantial" impairment of competition. The Government has had 

particular success on the Supreme Court level, winning all but one merger 

case brought before that body under the amended Section 7. Three theories 

have been employed effectively by the Government to condemn conglomerate 

mergers: (1) that the "deep pocket" of the acquiring corporation will give 

an undue competitive advantage to the acquired unit; (2) that the merger 

will facilitate "reciprocity"; and (3) that the merger will eliminate po

tential competition. A fourth theory, that the merger will increase 

aggregate economic concentration, will soon be tested in the courts as a 

consequence of a recent Department of Justice suit. Analyses of these 21 

cases suggest that no merger involving the acquisition by a large corpor

ation of a dominant producer in another industry or market area is immune 

from successful antitrust prosecution. 

However, the conglomerate merger movement continues to escalate. 

This results from such factors as the lack of funds and personnel allocated 

to the antitrust enforcement agencies, the failure to give the Department 
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of Justice and the Federal Trade Commission the power of compulsory pre

merger approval, the limited employment of private treble-damage suits 

in conglomerate cases, tax laws and accounting practices which encourage 

the movement, and legal loopholes which result in the proliferation of 

such entities as one-bank holding companies and regulated industry con

glomerates. Furthermore, divestiture, although theoretically the most 

appropriate remedy for conglomerate mergers found violative of Section 7, 

has proven to be an ineffective remedy and at times has actually encouraged 

the conglomerate movement. 

The study makes a number of policy recommendations which would 

tend to de-escalate the trend toward increasing conglomeration and aggre

gate economic concentration. Full employment of existing statute and im

plementation of these proposals is required if the United States is to main

tain a decentralized and workably competitive political economy. 
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THE NATURE AND SIGNIFICANCE 

OF THE CONGLOMERATE 

MERGER MOVEMENT 

1 



CHAPTER 1 

INTRODUCTION 

David E. Lilienthal has observed that the United States is the 

"biggest unified free market the world has ever seen: biggest in geo

graphical extent, in total dollar volume, in variety, in the proportion 

of individuals with good incomes . . It is also among the most 

highly competitive markets as consumers and producers are subject to 

numerous forces compelling them to be aware of the comparative merits of 

miscellaneous products and of alternative ways of allocating their incomes. 

Competition in so large a market requires a measure of bigness. 

Indeed, a big country requires big business. Modern machinery, costly 

research, national distribution all call for large-scale corporate en-

terprise. 

The limited liability corporation has proven to be the favored 

vehicle for the amassing of the large capital required by the modern indus

trial enterprise. In a recent year, the 8,800,000 sole proprietorships 

had total business receipts of $160 billion, while the 1,000,000 corpo

rations had business receipts of more than $700 billion.^ 

1Bi 

'Ibid., pp. 88-90. 

Big Business; A New Era. 1st ed. (New York: Harper, 1953), p.'88. 

2, 

3Ibid., p. 90. 

^Lee Loevenger, "The Corporation as a Power Nexus," Antitrust 
Bulletin. VI (July-December, 1961), pp. 352-353. 

2 



Internal vs. External Growth 

Corporations increase in size by two means: internal growth and 

external expansion via merger and acquisition. The profitable enterprise 

may grow internally by reinvesting its earnings to build new plants, intro

ducing new products, improving its distribution system, increasing re

search, and the like. The benefits of such growth accrue not only to 

the corporation but may well benefit society as well. More products mean 

greater consumer choice. Better products through research provide a 

higher standard of living for all. More efficient new plants mean lower 

costs and prices and hence an increase in real income for economic society. 

The profitable corporation in its quest for efficiency- and market 

effectiveness may also grow externally, that is, as a consequence of acquir

ing or merging with another corporation. This has been a common phenomenon 

in the United States for at least three-quarters of a century. Unlike in

ternal expansion, however, the merger route to growth does not result initial

ly in increased capacity and output. To the contrary, a concomitant of any 

merger is an increase in the concentration of asset ownership in the econ

omy without any increase in total output for that economy. Whereas 

there were formerly two going concerns, there is, following the merger, 

only one larger enterprise. Of course, this larger enterprise may now be 

able to better utilize its combined resources than could either company 

separately. In the long run it may benefit society in much the same manner 

as growth via internal expansion. 

However, if too many corporations choose the merger route, competi

tion itself may come into jeopardy. Clearly, if the merger of two companies 

increases concentration and reduces competition, the merger of nearly five 
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thousand corporations, as occurred in 1968, could have dire consequences 

for a competitive political economy."' "Has corporate bigness now become 

a menace to our basically free enterprise and pluralistic society? This 

is a major question for political economists of the late 1960s. 

Some have gone so far as to suggest that the American economic 

system is following the same road as the Japanese "zaibatsu" movement 

which resulted in a few corporations controlling the most major economic 

activity in that country, facilitating the establishment of a genuine 

fL 
"military-industrial complex." The fear may not be entirely unfounded. 

"Mergers are the order of the day, now that so many people are 

doing it," states Clifford M. Risberg, a Philadelphia management consul

tant. "It's contagious," he adds.^ Companies are assigning executives 

to spend most or all of their time analyzing acquisition prospects. The 

Norton Company of Worcester, Massachusetts, for example, has set up an 

"Office of Corporate Development" with a staff of acquisition hunters who 

report directly to the president.** Litton Industries, Inc., a Beverly 

Hills, California-headquartered conglomerate whose growth has been largely 

via merger, has a central clearing department to keep files on every con

cern Litton might be interested in acquiring. It is reported to have data 

on several hundred companiesSome corporations even advertise for merger 

^See Part II, Chapter 4, for an analysis. 

^For an excellent discussion of the "zaibatsu," see Thomas A. 
Bisson, Zaibatsu Dissolution in Japan (Berkeley: University of California 
Press, 1954), pp. 1-32. 

^Wall Street Journal. (February 4, 1964), p. 1. 

8Ibid 

Ibid. 



partners. Plough, Inc., the Memphis-based drug and pharmaceutical con

cern, sends out illustrated brochures expressing its anxiety for acquis

itions and suggesting the kinds of companies it would like to acquire.^ 

The Conglomerate Phenomenon 

Whereas mergers prior to World War II were usually of companies 

in the same industry (horizontal) or in industries whose production and 

distribution processes were complementary (vertical), the merger roster 

of recent years has increasingly been comprised of companies in unrelated 

product fields or geographic market areas. So extensive has this "con

glomerate" merger movement become that Forbes Magazine suggests the 

'Sixties will go down in business history as the "Age of the Conglomer

ates. The 1890s were the heyday of the trusts, and the 1960s have 

emerged as the age of the conglomerates. Rockefeller's petroleum trust, 

the Sugar Trust, and the Copper Combine may be only memories, but Ling-

Temco-Vought, Gulf & Western Industries and International Telephone & 

Telegraph are today amassing conglomerate empires far exceeding those of 

the titans of the past. 

Fred Sullivan, Chairman of the Board of Walter Kidde & Company, a 

major conglomerate, has stated that going conglomerate is "the American 

way of business" and will soon be "obligatory" for all United States busi

ness. Indeed, Nicolas Salgo, head of the Bangor Punta Corporation, had 

10Ibid. 

^''Synergism? or Legerdemain?" Forbes, C (November 1, 1967), p. 40. 
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predicted that "in ten years there will be only 200 major industrial 

12 companies in the United States, all conglomerates." 

If the present trend continues, Mr. Salgo may not be far wrong. 

Table 1 illustrates the five year growth of the 20 conglomerates listed 

on the New York Stock Exchange which made ten or more major acquisitions 

between January 1, 1963 and December 31, 1967. 

It will be noted that over the five year period examined, the 

total manufacturing output of the United States increased from $143.8 

billion to $196.3 billion, approximately 36.5 per cent. However, over 

the same period total sales of the 20 conglomerates increased from $5,051 

billion to $12,068 billion, or 137 per cent. Thus, the group of the most 

acquisitive conglomerates was growing at a rate almost four times that 

of the total manufacturing sector of the economy. 

Were these 20 companies to continue to grow at the rate indicated 

between 1963 and 1967, arid were the manufacturing sector of the economy 

to continue growing at its designated past rate, mathematical extrapola

tion reveals that by 1990 all of the manufacturing activity in the United 

States would be accounted for by 20 giant conglomerate firms I Of course, 

it would be extremely hazardous to predict such an outcome. Financial and 

managerial limitations, not to mention the antitrust laws, would tend to 

slow the percentage growth of these conglomerates as the sales base in

creases. On the other hand, there is a rapidly expanding number of con

glomerate firms, many of which have achieved sales increases greatly 

^Gilbert Burke, "The Merger Movement Rides High," Fortune, 
LXXIX (February, 1969), p. 40. 
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TABLE 1 

FIVE YEAR SALES AND EARNINGS GROWTH OF 
20 SELECTED CONGLOMERATE CORPORATIONS, 

1963-1967a 

1963 1967 1963 1967 
Net Sales Net Sales Net Income Net Income 

Company (Millions) (Millions)k (Millions)k (Millions)'5 

"Auto." Sprinkler $ 59,482 $ 242,327 $ 990 $ 9,193 
Bangor Punta Corp. 58,792 142,996 2,945 5,571 
Bendix Company 813,1-16 1,274,023 22,200 43,736 
Boise Cascade Corp. 218,096 769,160 7,390 28,351 
Chromalloy American Corp. 20,636 79,034 847 6,390 
Genesco, Inc. 435,147 872,119 9,129 25,193 
Gulf & Western Industries 92,537 644,921 2,924 46,199 
Indian Head, Inc. 153,390 287,784 2,525 7,661 
IT&T 1,414,146 2,760,572 52,375 119,221 
Kidde (Walter) & Co. 40,888 423,661 275 17,730 
Lear Siegler, Inc. 193,072 402,303 4,750 13,856 
Lehigh Valley Industries 12,269 52,723 1,013 2,641 
Litton Industries, Inc. 594,155 1,561,510 23,532 70,070 
MSL Industries 53,464 108,451 5,636 3,522 
Republic Corporation 47,682 70,452 1,902 3,280 
Royal Industries 12,072 59,535 303 2,021 
Teledyne, Inc. 31,925 451,060 1,280 21,745 
Textron, Inc. 587,049 1,445,985 18,047 61,526 
U. S. Industries, Inc. 95,963 283,198 (5,453)d 11,921 
White Consolidated Indus. 117,206 136,301 3,142 6,995 

TOTAL $5,051,067 $12,068,114 $155,770 $506,822 

Total U. S. 
Manufacturing Output 
and Profits0 $143,800,000 $196,300,000e$58,900,000 $79,000,000e 

Corporations listed on the New York Stock Exchange which made ten 
or more major acquisitions between January 1, 1963 and December 31, 1967. 

^Fiscal year 

°U.S. Bureau of the Census, Statistical Abstract of the United States, 
1968, 89th ed., (Washington: Government Printing Office, 1968), p. 312. 

^Loss 

ePreliminary 

Source: Standard & Poor's Corporation Records. (New York: Standard & 
Poor's Corporation, 1969). 
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exceeding 137 per cent over a five year period. The magnitude of con

glomerate growth is, in other words, of legitimate concern to the student 

of political economy. 

It is not surprising that President Lyndon B. Johnson's Cabinet 

Committee on Price Stability, consisting of the Secretaries of the Treas

ury, Commerce, and Labor, the Director of the Bureau of the Budget and 

the Chairman of the Council of Economic Advisers, identified the current 

conglomerate movement as one of the chief threats to the future of our 

basically competitive and free enterprise system.13 t̂s f£nai report 

to President Johnson, the Committee said: 

We are also concerned with our ability to maintain a decentral
ized, effectively competitive economy in the face of the accel
erating pace of conglomerate mergers. It is essential that a 
careful evaluation be made of the underlying causes and ultimate 
consequences of such merger activity.^ 

David B. Martin has hypothesized that, if the current merger move

ment continued unabated, we "shall probably see the development of a quite 

different pattern of organization and control of American industry."15 ^ 

few large firms, in Martin's view, will achieve control of a very large 

portion of industrial production with each firm operating in a myriad of 

different industries. The Wall Street Journal has facetiously predicted 

that the merger trend will end only after the merger of General Motors 

^Cabinet Committee on Price Stability, Report to the President of 
the Committee's Activities with Recommendations for Future Action. (Wash
ington: Government Printing Office, 1968). 

14Ibid.. p. 7. 

l^David D. Martin, Mergers and the Clayton Act. (Berkeley: Univer
sity of California Press, 1959), p. 326. 
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Corporation into American International Consolidated Everything, Inc. 

"The GM purchase completes AICE's acquisition program—it has now bought 

every company in the United States. 

The idea that conglomerate mergers pose a threat to competition 

was first advanced in coherent form in the late 1940s by an economist, 

Corwin Edwards, then at Northwestern University.^ More recent and less 

sophisticated analyses have emphasized the historic similarities with 

the 1920s. The recently appointed Chairman of the Securities and Exchange 

Commission, Hamer Budge, testified that the wildfire growth of conglomer

ates reminded him of the pre-Depression speculative spree in which operators 

like Samuel Insull built vast but shaky utility holding companies by dan

gerously pyramiding debt. "I don't feel," said Budge, "that so far this 

has progressed as far as it did with the utilities of the 1920s, but cer

tainly the similarity is there.Few expect the kind of crash that all 

but destroyed the great holding companies of the 1920s. But many fear 

that a large number of conglomerates have been led by the rules of the 

new merger game to build up enterprises that are inherently unstable, 

enterprises based more on "financial arithmetic than on economic logic. 

•^(September 19, 1967), p. 1. 

*^For a discussion of this early work, see Robert H. Bork, "The 
Supreme Court versus Corporate Efficiency," Fortune, LXXVI (August, 1967), 
pp. 156+. 

^"Conglomerates Under Attack," Newsweek, LXXXIII (March 10, 1969), 
p. 73. 

19 
See, for example, "Time of Testing for Conglomerates, Merger 

Made Giants," Business Week, (March 2, 1968), pp. 38-40+. 
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Political Democracy and Economic Concentration 

Ours is a society that wishes economic efficiency but also cher

ishes decentralized economic and political power. Increased ownership 

concentration has been recognized at least since the time of the English 

political philosopher, James Harrington, as affecting not only the economic 

but the political system as well.2® Harrington observed that throughout 

history the location of political power had, except for short-run periods 

of disequilibrium, corresponded to the distribution of property between 

the one, the few, and the many: 

If one man be sole landlord of a territory, or overbalance 
the people, for example three parts in four. . . . his empire is 
absolute monarchy. 

If the few or a nobility, or a nobility with the clergy be 
landlords, or overbalance the people to the like proportion, it 
makes Gothic balance. . . and the empire is mix'd monarchy. . .. 

And if the whole people be landlords, or hold the lands so 
divided among them, that no man, or number of men, within the 
compass of the few or aristocracy, overbalance them, the empire 
... is a commonwealth.^ 

The American democratic system, writes Harold V. Chase and Paul 

Colan, is characterized by a wide diffusion of property among individu

als."^ It has been able to prevent what C. A. R. Crosland termed "the 

concentration of power in the hands of either industrial management or 

the state bureaucracy." Until recently, it appeared that we had achieved 

the ideal established by Crosland: "a society in which ownership is 

^Oceana and Other Works, 1771. For an analysis, see C. B. 
Macpherson, "The Political Theory of Possessive Individualism: Hobbe3 to 
Locke. Oxford: Clarendon Press, 1962), pp. 160-193. 

2lIbid., pp. 162-163. 

^The Case for Democratic Capitalism, (New York: Thomas Y. Crowell, 
1964), p. 136. 
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thoroughly mixed-up—a society with a diverse, diffused, pluralist, and 

23 
heterogeneous pattern of ownership. . Now, as a result of the vast 

conglomerate merger movement, we may be in danger of losing that diversity 

of ownership, and may find ourselves moving as a consequence farther and 

farther away from the Harringtonian scheme of democratic commonwealth. 

The problem of the conglomerate is, therefore, one which concerns both 

the economist and the political scientist. 

Goals and Justification 

The triple goals of this study are (1) to determine the signifi

cance of the conglomerate merger movement in the context of a competitive 

political economy, (2) to determine the efficacy of the antitrust statutes 

in meeting the problem, and (3) to ascertain the potency of remedies pres

ently and potentially available such as to assure the maintenance of a 

competitive political economy. In its entirety, this study provides the 

first overall picture of how antitrust policy has evolved and where it 

seems to be going vis-a-vis the conglomerate merger. 

The American policy of competition rests primarily upon the anti

trust laws. In the United States, more than anywhere else, competition 

policy is felt to be of basic importance. The Sherman Act of 1890 and the 

Clayton Act of 1914 are regarded as the "Magna Charta," the constitutional 

charter of the American free enterprise system. They committed this coun

try to the basic policy that the prices, terms, and conditions of sale of 

products be governed by the interplay of relatively equal-circumstanced 

^Ibid. See also C. A. R. Crosland, The Future of Socialism. 
(London: Jonathon Cope, 1956). 
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buyers and sellers. It was felt that the alternative to this policy of 

competition through law was direct governmental control of the market, 

control inimical to a free political economy. President Franklin D. 

Roosevelt called these antitrust laws "as much a part of the American 

way of life as the due process clause of the Constitution."^ 

The last five years have witnessed more significant developments 

in antitrust law than in any comparative period since 1914, the date of 

the enactment of the Clayton Act. In 1964 alone the Supreme Court de

cided five major merger cases in contrast to deciding one such case in 

the entire period from 1950 to 1962 under the amended merger provision 

of the Clayton Act.25 

As a consequence, the literature of antitrust policy has blossomed 

with analyses of specific cases and subjects. One comes to the conclusion 

that there is perhaps not a single specific subject within the realm of 

antitrust that has not received at least some attention in recent liter

ature. The more specific the subject matter, the more confidently that 

can be asserted. The great gaps are in the organization of ideas and the 

construction of syntheses. It is here that this dissertation finds its 

raison d'etre. Synthesis and analysis of the merger movement and court 

decisions reveal patterns of legal thinking and enforcement that cannot be 

overlooked by the public policy formulator and the corporate executive. 

To accomplish the triple goal outlined above, the paper has been 

^Letter of Franklin D. Roosevelt to Secretary of State Cordell 
Hull, September 6, 1944. Quoted by Lee Loevinger, "Antitrust, Economics 

and Politics/' Antitrust Bulletin, I (September, 1955), p. 259. 

25Larry L. Williams, "Some Significant Recent Developments in 

Antitrust Law," Corporate Practice Commentator. VII (February, 1966), 
p. 325. 
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divided into six parts. Parts I and II- are designed to achieve the first 

goal, namely to analyze the nature of the conglomerate merger movement 

such as to ascertain if the movement poses a significant public policy 

problem for a democratic and competitive political economy. 

Part III examines the legislative history and nature of the anti

trust statutes to determine the applicability of existing law to the con

glomerate merger. Part IV analyzes 21 conglomerate merger cases decided 

by the Federal Trade Commission and/or the Federal courts between 1956 and 

1969, the objective being to determine" if Amended Section 7 of the Clayton 

Act can be efficacious in limiting the conglomerate merger movement. Parts 

III and IV are thus designed to achieve the second goal. 

Part V analyzes divestiture as an effective remedy in conglom

erate cases and examines various other proposals designed to bring the 

movement under control and recommends various policy commitments. The 

third goal is thereby accomplished. 

Methodology 

The methodology employed in this paper may be classified as his

torical-descriptive. This general methodology must be examined in terms 

of the specific purposes of the study: (1) determining the significance 

of the conglomerate merger problem; (2) determining the efficacy of anti

trust statutes presently in force, and (3) determining the potency of 

remedies presently and potentially available. 

Broadly speaking, the descriptive method may be defined as . . 

the study of existing conditions, situations or relationships, in order 



to discover or establish norms or standards . . . In order to 

establish "norms or standards" and make such meaningful in the current 

time and place, an historical, perspective is necessary. 

Determination of the significance of the conglomerate merger 

movement required first, an examination of secondary sources as to the 

requirements for a competitive and democratic political economy. The 

extent to which the current conglomerate merger movement deviates from 

this norm can then be determined by the utilization of both secondary 

and primary sources. Along with legal and economic journals, three 

primary sources have been utilized: 

(1) Statistics provided by the Bureau of Economics of the 
Federal Trade Commission. 

(2) Testimony before the Senate Antitrust and Monopoly Sub
committee on "Economic Concentration" (1964 and 1965), 
and statistics revealed in other Government documents. 

(3) Interviewing of and/or correspondence with executives 
of 25 conglomerate corporations, numerous legal scholars, 
and Government officials in Washington, D. C 

Ascertaining the efficacy of the antitrust statutes (particular

ly of Section 7 of the Clayton Act) required a different emphasis in 

method. Specifically, Federal District, Circuit, and Supreme Court 

decisions were examined as were Federal Trade Commission Hearing Exam

iner and full Commission decisions. 

Jeffrey Auer, An Introduction to Research in Speech. (New 
York: Harper, 1959), p. 147. 

'A questionnaire was mailed to the corporate head of each of 
the 47 conglomerates listed on the New York Stock Exchange which had 
made two or more major acquisitions between January 1, 1963 and Decem
ber 31, 1967. This list was suggested by Mergers & Acquisitions III 
(May-June, 1968). Of the 47, 25 responded. Interviewing took place 
in Washington in April, 1969. 
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Finally, determining the potency of remedies presently and poten

tially available to deal with the conglomerate merger required the employ

ment of both secondary and primary sources. The Wall Street Journal is 

extensively used to follow up on court and FTC decisions. An extensive 

scanning of the literature was undertaken to discover policy alternatives 

recommended by antitrust experts. Interviewing of antitrust officials 

and attorneys in Washington, D. C. added still a third dimension to the 

research attack on this goal. 

Definitions 

Certain terms will be used throughout this paper which deserve 

definition at the outset. Others will be defined in context as the 

need arises. 

Merger. Newspapers and periodicals generally apply the term 

"merger" to all forms of combining corporations: statutory mergers and 

consolidations, asset acquisitions, and stock purchases. Some combina

tions are mergers in fact, while others take on only the appearance or 

effect of a merger.28 

(1) The statutory merger is a device by which a corporation, 

called the successor, survivor, or acquiring corporation, acquires all of 

the property and assumes the liabilities of one or more corporations by 

complete absorption. Shareholders of the merging or disappearing corpor

ation exchange their shares for shares, securities, or obligations of the 

survivor, and the shares of the disappearing corporations are cancelled. 

28Alfred H. Stoloff, "Corporate Combinations: Mergers, Consolida

tions, Asset and Stock Purchases," Oregon Law Review, XLV (April, 1966), 
pp. 161-209. 
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(2) The short merger is a device whereby the corporation owning 

90 per cent or more of the stock of another corporation may merge the 

two simply by resolution of the board of directors of the parent company. 

(3) The statutory consolidation requires the amalgamation of 

two or more corporations to form a new enterprise. The shareholders 

of the consolidating companies exchange their shares for shares, secur

ities, or obligations of the new company. The shares of each of the 

consolidating corporations are cancelled. Except for the appearance of 

an entirely new corporati >n, a consolidation and a merger are virtually 

indistinguishable, and in this way "merger" will be used to refer to both. 

(4) The effect of a merger may be achieved by the acquisition 

of all of the property of one corporation by another and the assumption 

of its liabilities. Cash, obligations, or stock of the purchaser may be 

used as the consideration. The acquired or selling corporation, upon 

acquisition, may be liquidated and the consideration distributed to 

its stockholders, or it may be kept alive as a holding company. Where 

the consideration is stock, the device is sometimes called a practical 

or de_ facto merger. 

As used in this paper "merger" refers to all types of acquisi

tions of stock or assets of part or all of another firm resulting in 

operational control of the second firm. The legal differences outlined 

above are not important for this analysis. The term "acquisition" will 

be used as synonymous with "merger." The important feature in either 

case is the transfer or control of business activity from the one firm 

or firms to another. 
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As suggested earlier, there are three broad types of merger as 

recognized by the antitrust laws. 

A horizontal merger is a merger of firms whose products are 

viewed by buyers as virtually identical. From the standpoint of demand 

and supply the products in this kind of merger are viewed as highly sub-

stitutable. Thus, the merger of two cement producers operating in the 

same region of the country would be considered horizontal. 

The key feature of the vertical merger is a successive functional 

relationship between the acquiring and acquired firms. The product of 

one firm is an input for, or is marketed by, the other firm. An auto 

manufacturer buying a steel producer or one of its own sales distrib

utors would be vertical in nature. 

The conglomerate merger in its broadest sense refers to any mer

ger which takes on neither a horizontal nor vertical character. 

Conglomerate. The origin of the word "conglomerate" is obscure. 

It was not in wide usage until interest was aroused in amending Section 

7 of the Clayton Act in the 1940's. The word appears as a synonym for 

"heterogeneous" in a Temporary National Economic Committee (T.N.E.C.) 

monograph discussing central office control of establishments "having 

no apparent relationship to other establishments in the organization.29 

Conglomerate mergers were described by Congress as "those in which there 

is no discernible relationship in the nature of the business between the 

^"The Structure of Industry," T.N.E.C. Monograph No. 27, p .  146. 
For a discussion, see James A. Rahl, "Antimerger Law in Search of a 
policy," Antitrust Bulletin XI (January-April, 1966), pp. 325-349. 
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acquiring and the acquired firms."30 Professor Donald F. Turner, former 

Assistant Attorney General (Antitrust) defines the conglomerate merger 

as that "between companies that neither compete directly nor stand in a 

buyer-seller relationship."^ 

In popular parlance "conglomerate" connotes diversity. Such com

panies are those that encompass a variety of industrial activities that 

serve more or less distinct markets. Unfortunately, this description 

would categorize some 390 out of the 500 largest corporations in America 

as conglomerate.32 General Motors, for instance, in addition to automo

biles makes locomotives, refrigerators and washing machines. Yet General 

Motors is generally not thought of as a conglomerate. General Electric, 

likewise, is engaged in 14 business categories in the Standard Industrial 

Classification Manual, IBM is in eight, and DuPont is in nine. None of 

these companies is in the normal course considered to be a conglomerate. 

Harvey M. Segal of the New York Times suggests that the dis

tinguishing characteristic may be found in the manner of such corpora

tion's growth.^3 Conglomerates are companies, in Mr. Segal's view, where 

mergers have accounted for a substantial percentage of recent asset growth. 

International Telephone & Telegraph, as an example, had assets that grew 

3<>u. S. House of Representatives, "Report Number 1191," 81st Cong., 

1st Sess. (1949), p. 11. 

3lDonald F. Turner, "Conglomerate Mergers and Section 7 of the 
Clayton Act," Harvard Law Review, LXXXVIII (May, 1965), pp. 1313-1314. 

32Address of Representative Emanuel Celler before the Section 

of Antitrust Law, American Bar Association, March 27, 1969, privately 
printed; Bureau of the Budget, Standard Industrial Classification Manual: 
1967, (Washington: Government Printing Office, 1967). 

33flew York Times Magazine. (October 27, 1968), p. 33. 
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by more than $2 billion between 1960 and 1967, and mergers accounted for 

more than a third of that total. In the 1966-1967 year, mergers accounted 

for approximately 46 per cent of Litton Industries' growth, 47 per cent 

of Gulf & Western Industries', 60 per cent of Textron's and nearly 100 

per cent of Martin Marietta's and Glen Alden's.^ 

For purposes of this analysis, the broader view will be taken. A 

conglomerate merger is any merger that is neither horizontal nor vertical. 

However, only those companies that have completed two or more major ac

quisitions in the period 1963-1967 will be considered in the category of 

conglomerate. By "major acquisition" is meant one that substantially 

altered the product mix and general nature of the corporation doing the 

acquiring. According to the publication Mergers & Acquisitions. in early 

1968 this involved a total of 47 companies listed on the New York Stock 

Exchange.^ The number would undoubtedly be greater today. 

Within the conglomerate category are three sub-categories that 

should be clearly identified for purposes of this analysis: 

(1) A merger between two companies which produce the same product 

but sell in different geographic markets takes on the characteristic of a 

conglomerate for antitrust policy purposes in that the companies are not 

directly competitive. These are called market-extension mergers. A number 

of cases in the dairy and food retailing industries will be analyzed in 

Part IV which fell into this sub-category. 

^Address of Representative Celler, loc. clt. 

•^Mergers & Acquisitions, III (May-June, 1968), p. 50. The list 
presented was modified as a result of research in Standard & Poor's Corpor
ation Records, (New York: Standard & Poor's Publishing, 1969). 
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(2) A second variety which may create conglomerate power is the 

merger of firms that utilize similar processes in manufacturing, adver

tising, and distribution, but produce products not directly competitive. 

Often these products are complementary. Such are called produc t-extens ion 

mergers. Procter & Gamble's acquisition of Clorox and General Foods' ac

quisition of S.O.S. are leading examples that led to successful court 

challenges by the Government. 

(3) A third variation is the pure conglomerate merger. This 

involves the merger of two companies that do not have any buyer-seller 

relationships nor are they functionally related in manufacturing or dis

tribution. The unlikely combination of a shipbuilder and an ice cream 

manufacturer would be an example. The genuinely "pure" conglomerate 

merger, until recently, was a rarity. Even today, to be successfully 

challenged as being anticompetitive, the Government must prove certain 

potential relationships to exist between the merging companies. These 

relationships will be analyzed in Part IV. 

It is of course quite possible for a merger between two widely 

diversified firms to take on horizontal, vertical, and conglomerate 

aspects (and, indeed, to take on both market extension and product ex

tension characteristics). In early cases, it will be'observed that the 

Government attempted to prove the horizontal and vertical implications 

of what were essentially conglomerate mergers, believing that only in this 

manner could it win its case. 

"Competitive Political Economy." The term "political economy" is' 

used in a special sense in this paper to denote an interrelated system of 
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government and economics. A "competitive political economy" is a system 

in which both governmental and economic powers are widely dispersed. 

"Competition." "Oligopoly." and "Monopoly." These terms denote 

differentiation in economic market structure. Although each may be de

fined in a technical economic sense, such would not facilitate the achieve

ment of the goals of this study. For present purposes, "competition" will 

refer to an economic market composed of a large number of independent 

sellers of a homogenous product, no one of whose behavior will have a 

noticeable effect upon the behavior of any other. "Monopoly" refers to 

the other end of the market structure spectrum where one firm controls the 

total output. "Oligopoly" comprises a "middle ground" on the spectrum, 

requiring a market structure in which there are few enough sellers (possi

bly producing differentiated products) such that each must be cognizant 

36 
of the actions of his rivals. There are, of course, finer gradations 

of market structure which will be noted in succeeding chapters. 

36por a full discussion of the economic principles involved, see 
Paul A. Samuelson, Economics, An Introductory Analysis. 5th Edition, (New 
York: McGraw-Hill, 1961), Part 3. 



CHAPTER 2 

A REVIEW OF THE CONGLOMERATE MERGER MOVEMENT 

A review of a half dozen of the most successful conglomerate cor

porations underscores the extremity of conglomerate growth. It also sug

gests the modus operandi of conglomeration, a necessary pre-condition for 

determining the significance of the movement. 

Some Examples of Conglomerate Growth 

Litton Industries. Litton Industries, Inc. provides the classic 

37 example of the growth of a conglomerate firm through merger. Seventeen 

years ago this firm was not in existence. Through such acquisitions as 

Monroe Calculators, Cole Steel Equipment Company, and Royal-McBee Corpor

ation, Litton has become one of the biggest suppliers of office machines 

and equipment. Other acquisitions have run the gamut from pressure-sensi-

tive adhesive tape (Simon Adhesive Products) to nuclear-powered submarines 

and off-shore oil drilling rigs (Ingalls Shipbuilding) to convenience foods 

and restaurants (Stouffer Foods Corporation). In total, Litton has made 

more than 70 multi-million dollar acquisitions in the past decade, adding 

3?The following discussion is taken from the testimony of Dr. John 
M. Blair, "Hearings Before the Subcommittee on Antitrust and Monopoly of 
the Committee on the Judiciary," U. S. Senate, 89th Cong. 1st Sess. 1965, 
Part II ("Mergers and Other Factors Affecting Industry Concentration"), 
hereafter referred to as Concentration Hearings, (1965). See also Robert 
A. Short, Business Mergers, How and When to Transact Them, (Englewood 
Cliffs, N. J.: Prentice-Hall, 1967). 
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over $400 million in assets to its corporate base. It had sales of 

$1,885,007,000 for the fiscal year ended July 31, 1968, employe 120,000 

people in 227 plants in 14 countries, and makes some 10,000 different 

products. Yet until 1969, it had never been the object of an anti

merger suit. 

Litton's modus operandi has been to avoid significant horizon

tal or vertical overlap in its mergers and to refuse to buy any firm 

that ranks higher than fourth or fifth in its relevant market. As is 

typical of many conglomerates, Litton's success is attributable largely 

to one man, Charles (Tex) Thornton, Chairman and Founder of Litton 

Industries. Although his background in the technological aspects of 

industry was practically nil when he started parlaying his acquisitions, 

Thornton was little short of a genius at statistics (amply demonstrated 

during World War II when he became the armed services' top logistician). 

It was he who forged the policy the firm has imposed on all corporate ad

ditions to the Litton family, each acquired company being in a highly 

specialized, growth-oriented industry. 

So successful had Litton been in growth via conglomerate merger 

that it provided the stimulus for dozens of imitators. Indeed, it is 

hard to find a conglomerate without at least one former Litton executive. 

Those who have gone on to higher posts elsewhere have dubbed themselves 

"Lidos"--for Litton Industry Drop Outs.^® 

•^"A Significant Address by Mr. Glenn McDaniel, Senior Vice Presi-
ident, Litton Industries, Inc.," March 23, 1966, privately printed. 
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Textron. Another of the conglomerate pioneers was Textron, Inc. 

In 1955, Textron was solely a textile manufacturer. Today, it is a di

versified corporation with five basic product groups; agrochemical, 

automotive, consumer, defense, and industrial. In total, Textron has 

28 companies operating under its corporate umbrella—including Sheaffer 

(fountain pens), Shuron (sun glasses) and Bell (helicopters)—operating 

103 plants in 25 states and Canada. Sales have skyrocketed from $189 

million in 1956 when it earned $6.5 million after taxes to $1.1 billion 

in 1967 when net income was nearly $40 million.^9 

As was the case with Litton, Textron's transformation was large

ly due to one man with the unlikely name of Royal Little. Originally 

a small enterprise called Special Yarns Corporation, the company was 

renamed Textron in 1944 by Little, who set out to create a completely 

integrated combine embracing both textiles and synthetics ranging from 

raw fibers to finished apparel. By the 1950's, however, Little decided 

that his textile empire was too big and slow moving, and he began to look 

outside the industry for acquisitions. Fifteen years and more than 70 

companies later, Textron today is entirely removed from the textile in

dustry. Indeed, there are so many different industries represented by 

these acquisitions that, in 1964 Concentration Hearings, an analysis of 

Textron revealed that the company operated in 37 different industrial 

categories—ranging all the way from aircraft to watch bracelets.^® 

OQ 
Short, ojj. cit., p. 67; Richard J. Barber, "Mergers: Threat to 

Free Enterprise?" Challenge. XI (March, 1963), pp. 6-10; "Report on Wash
ington: Debate on How to Bring Antitrust Laws Up to Date," Atlantic, CCXVI 
(August, 1965), pp. 8-10. 

^Testimony of Harrison E> Houghton, U.S. Senate, "Economic Concen
tration, Hearings Before the Subcommittee on Antitrust and Monopoly," 88th 
Cong., 2 Sess. (1964), Part I ("Overall and Conglomerate Aspects"), here
after referred to as Concentration Hearings, (1964). 
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City Investing. City Investing Company is the handiwork of a 

"Litton Drop Out," George T. ScharffenbergerHe became City's Presi

dent and Chief Executive Officer in January 1966. City Investing has 

been a staid owner of New York real estate. When Scharffenberger joined 

the company, its assets carried a book value of $50 million, including 

$35 million in real estate holdings whose market value was estimated 

at some three times that amount* 

The first operation was to sell off some of the properties and 

generate a large amount of cash. In less than two years, more than $40 

million was realized from the sale of such New York City holdings as the 

Carlyle Hotel and an entire blockfront on Times Square. The objective 

was to turn City Investing's high asset power into high earning power.^ 

Scharffenberger spent a year scrutinizing merger candidates be

fore making his first acquisition, Hayes International Company, through 

an exchange of stock. Hayes, largely a military contractor, fitted into 

one of the five growth areas Scharffenberger had selected for City— 

aerospace and ordnance. The other fields in his master plan were build

ing products, recreation and leisure time, equipment for extractive indus

tries (i.e., graphic arts, machine tools, computers, telecommunications, 

and transportation.) Acquisitions since 1967 have put the company into 

aerospace and ordnance, shipping containers and waterheaters, printing, 

savings and loan associations, land development, factory-built homes, and 

motels, and into more than 25 foreign countries. 

^"Conglomerate With a Special Twist," Business Week, March 23, 1968, 
pp. 147-148+. Other "Lido's" are prominent in the management at Boise Cas
cade Corp., Western Union Telegraph Co., McCall Corp., International Tele
phone & Telegraph Corp., and American Standard, Inc. 

42Ibld.. p. 150. 
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City Investing says it will consider any company that fits into 

one of its five "growth areas" and has a management that is believed 

willing to continue with the new company. It must further "demonstrate 

the opportunity for a 15 per cent compounded growth rate in its profits 

over the next five years," Scharffenberg adds. Finally, and perhaps most 

important, it must add at least 20 cents a share in earnings when joined 

to City.^ The strategy has worked well to date. City Investing's per 

share net income (not adjusted for a 1968 two-for-one stock split) rose 

from $1.13 in 1966 to $2.51 in 1967 and more than $5.00 in 1968. The 

price of City's stock more than tripled in a year. 

Gulf & Western Industries. Among the most spectacular conglom

erate performers is Gulf 6c Western Industries, Inc. Gulf .& Western as 

recently as 1958 was a small Michigan bumper manufacturer losing $50,000 

a year. Under the leadership of Vienna-born Charles Bluhdorn, the com

pany was merged with a Houston auto parts firm. The combined company 

then acquired over 150 distributors and signed up hundreds more as inde

pendents through which Gulf & Western came to sell about $100 million in 

auto parts every year. It then went on to acquire more than 70 other 

companies, including Paramount Pictures, Desilu Productions, New Jersey 

Zinc, and South Puerto Rico Sugar Company. It now ranks among the 100 

largest corporations.^ 

Ling-Temco-Vought. As with the other conglomerates, the spectac

ular history of Ling-Temco-Vought, Inc. is not so much a chronicle of 

43Ibid., p. 152. 

44Short, op. cit., pp. 71-72; "Conglomerates: The Merger-Minded 
Wonders of Wall Street." Changing Times. XXII (April, 1968), pp. 25-29; 
James G. Thomas, "Conglomerate Merger Syndrome--A Comparison: Congres
sional Policy With Enforcement Policy," Fordham Law Review, XXXVI (March, 
1968), pp. 463-464. 
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corporate diversification as it is the achievement record of one man, 

James Joseph Ling, sometimes called "Mr. Merger." Ling began in 1946 

by founding the Ling Electric Contracting Company with $3,000 from the 

sale of a house.^ In the 1950s, Ling went public by peddling stock 

among other places at Texas state fairs. By 1959, he had added to his 

corporate structure LM Electronics, The Altec Companies (sound equip

ment), University Loudspeakers,.and Continental Electronics Manufacturing 

company. Sales in that year reached $48 million. But this was only the 

start. 

In 1960 Ling masterminded a merger with Temco Electronics & 

Missiles Company (through an exchange of stock) and only a year later 

purchased control of Chance-Vought Aircraft (with assistance of extensive 

corporate borrowing). The combination created Ling-Temco-Vought, Inc. 

So rapid an acquisition pace of companies larger than the original created 

certain corporate digestion problems. 'Vie had this company with divergent 

interests," Ling says, "and we could see this fiscal growth before it. 

But it was overwhelming to think of the capital required to really do it 

justice.The solution worked out in 1964 and 1965, was dubbed "Project 

Redeployment." Its goal was to magnify LTV's capital resources as a 

basis for further expansion, and it required breaking up the company's 

operations into three subsidiaries—parts of each of which would be sold 

to the public. In early 1965, through a complex exchange of securities, LTV 

created a minority interest in three new subsidiaries—LTV Aerospace (Aerospace 

^Short, ibid., pp. 70-71; "Synergism? or Legerdemain?", op. cit., 
pp. 42-47; Conglomerate Test Is On, "Business Week, (March 29, 1969), 
pp. 35-37; "Ling the Merger King," Newsweek, LXX (October 9, 1967). 

46"synergism? or Legerdemain?", ibid., pp. 42-44. 
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products), LTV Electrosysterns (military electronics) and LTV Ling Altec 

(commercial electronics). When Ling was finished, LTV had virtually be

come a holding company, yet it had the managerial setup of a decentral

ized operating company.^ 

Ironically, Ling's next merger spree was in part motivated by the 

United States Government. In 1964 the Government warned LTV of a possi

ble defense slowdown and indicated diversification into non-defense-

A O  

related areas might be wise. At about the same time, the Kennecott 

Copper Corporation was forced to divest itself of the Okonite Company, 

one of America's leading producers of utility electrical cable. LTV 

picked Okonite up for $31 million in cash. This large amount of cash 

was derived in a manner which would come to be typical of LTV. 

Using Electrosysterns and Aerospace stock as collateral, LTV 

borrowed $20 million in short-term money from the Bank of America and 

put in $11.5 million of its own. To repay the $20 million bank loan, 

Electrosysterns and Aerospace each then sold additional shares. Okonite 

^Project Redeployment had a number of notable advantages for LTV. 
For one, Ling expected the subsidiary companies to command a higher price/ 
earnings ratio than LTV itself, and so make acquisitions by each subsidiary 
easier. Secondly, he expected the market value of the subsidiaries to be 
well above their book value and so enhance the collateral of the parent 
company (LTV). These expectations proved correct. For its part, LTV 
provided at cost a wide range of general services. But each subsidiary 
was operated as a separate manufacturing and profit center and was free 
to raise its own debt (for which LTV assumed no responsibility). As divi
sional managers became presidents of semi-autonomous companies, they were 
given an added incentive to improve their companies' performance. Not only 
was the prestige of their office at stake, but their stock options were 
pegged largely on earnings performance of the subsidiary, not of LTV. This 
is a classic example of managerial motivation dynamics. 

^®The Justice Department had brought suit against the 1961 merger 
of Ling-Temco and Chance Vought Corporation, but lost in District Court, 
at which point the Government chose riot to appeal. 



itself went public, LTV initially realizing $8.5 million from a stock 

offering and later $30 million from an issue of Okonite convertible bonds. 

By late 1967, LTV's Okonite holding had risen to a market value of $110 

AO 
million, yet the outlay had been minimal and rapidly repaid. ^ 

The next step was the most ambitious of all. Again picking a 

company larger than itself, LTV sought to acquire Wilson & Company's 

billion-dollar meat-packing, sporting goods and chemical complex (at the 

time LTV's own sales were only $468 million).^ With $80 million in 

borrowed money (largely from European banks) and an exchange of stock, 

Ling paid a 33 per cent premium over the market price of Wilson stock 

and gained control. He then proceeded to transform Wilson's entire cor

porate structure, and in effect got back most of the money'he had borrowed 

to buy Wilson. As he had-earlier done with LTV itself, Ling now broke 

Wilson into three subsidiaries. Wilson & Company, Wilson Sporting Goods 

Company, and Wilson Pharmaceutical & Chemical Company. LTV transferred 

to these three profitable and growing subsidiaries $50 million of the $80 

million in debt that it had borrowed, and then sold shares to the public 

in each subsidiary to pay off about half of that. To service the remain

ing $30 million in debt, LTV retained four Wilson packing plants and 

leased them back to Wilson & Company at levels high enough to cover most 

of the interest on the debt. 

The $80 million was only enough to gain control of Wilson. The 

rest of the stock was acquired by offering a special LTV convertible pre

ferred stock valued at $100 a share and paying a $5 dividend, for Wilson 

^"Synergism? or Legerdemain?" o£. cit., p. 45. 

50"Ling the Merger King," 0£. cit.. p. 72. 



stock that was then priced on the market at only $93.75 and paying a div

idend of $2. Thus, LTV acquired complete ownership (less the stock 

sold in Wilson's three subsidiaries) of assets worth more than $250 mil

lion. Although LTV had to pay out $5.7 million a year in dividends on 

the convertible preferred issue, Wilson's own earnings more than offset 

that and resulted in LTV's own per share earnings' greatly increasing. 

This is the principle or leverage upon which many conglomerate mergers 

are based. 

The next step was the acquisition of Greatamerica Corporation, 

essentially through an exchange of long-term debt for current assets. 

Greatamerica was one of the country's biggest insurance holding compan

ies, had $120 million in cash and an 81 per cent interest in Braniff 

Airways. The deal required the issuance of $500 million in debentures 

51 and 1.6 million warrants, a potential dilution factor. It was ex-

C 

pected, however, that Braniff's earnings alone would more than cover 

LTV's new debt servicing costs, while the cash plus the $200 million 

brought in if the warrants were exercised would, when reinvested, off

set any possible dilution.The most recent LTV takeover attempt in

volves the Jones & Laughlin Steel Corporation, fifth largest in the 

nation. For the first time since 1961, the Government has filed suit 

against LTV. The case promises to be a landmark and is analyzed in 

Chapter 12. 

5*A warrant entitled its holder to buy common stock at a specified 
per share price. If the warrant is exercised, the total number of shares 
increases, and the per-share earnings of the company accordingly decreases. 
This is known as "dilution." 

^"Synergism? or Legerdemain?" op. cit.» p. 47. 
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Bangor Punta. Dozens of other examples could be offered, al

though none is quite so spectacular as that of Ling-Temco-Vought. Per

haps the most unlikely conglomerate is the Bangor Punta Corporation, 

the result of the 1964 merger of a Cuban Sugar producer whose property 

had been seized by the Castro Government and a Maine potato and lumber 

railroad. With cash plus tax loss of $54,000,000 (the market value 

of the expropriated Cuban property), Bangor Punta began the diversifi

cation process.^3 

Since 1964 it has acquired makers of guns, pleasure boats, 

knitted fabrics, heat-processing equipment and jewelry. It now also 

distributes air conditioning and grows and processes cotton. Strange 

as this combination may appear, it proved financially advahtageous. 

Sales nearly tripled from 1964 to 1967 (reaching $161,000,000) and 

earnings went up from 96 cents per share to $3.03. 

Railroad Conglomerates. Bangor Punta is not the only railroad to 

diversify into a conglomerate. Although railroads are restricted by the 

Interstate Commerce Commission in their operations outside the rail tran

sport industry, rail companies have been able to circumvent this by form

ing holding companies. The shares of the railroad are exchanged for shares 

of the holding tompany, the railroad in essence becoming a subsidiary. The 

holding company is then free to invest in other industries. Thus, the 

Chicago and Northwestern Railway in 1967 formed a holding company called 

Northwest Industries, Inc., and promptly bought two chemical companies and 

-^Bangor Punta Corporation, Annual Report. 1968. 
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a diversified manufacturer of wearing apparel and steel.It is now 

engaged in a struggle to obtain control of B.F. Goodrich Company, the 

giant rubber and tire manufacturer. 

The pattern of railroad holding companies was begun seven years 

ago when Kansas City Southern Industries became the parent of the Kansas 

City Southern Railroad through an exchange of stock. Since then the 

company has acquired a chain o.f radio-TV stations and a major interest 

in a mutual fund concern. Ironically, Kansas City Southern itself is 

now rumored to be the prey of a take-over.Pending are the plans of 

the Seaboard Coast Line, the Denver & Rio Grande Western, the Penn Central 

and the Union Pacific railroads to form new parent companies such as to 

diversify into non-railroad,ventures 

The Rise and Fall of Conglomerate Merger Fever 

By early 1968, the merger fever had reached a new high. Any 

issue of the Wall Street Journal invariably reported several new conglom

erate merger proposals. For example, on May 23 and 24, 1968, the following 

merger negotiations were reported: "Zapata Off-Shore Company is Negotiat

ing to Buy Anglo Norness Shipping," "Tenneco Agrees to Buy Biggest U. S. 

Shipbuilder (New Port News Shipbuilding)," "Avco Will Seek Seaboard Fi

nance Common Stock," "TRW and Reda Agree on Terms for Consolidation," 

"Leasco Data Processing Says it Bought a Stockholding of 3% in Reliance 

5\fall Street Journal, (February 12, 1969), p. 25; Wall Street 

Journal. (July 25, 1968), p. 1. 

55Ibid.. (February 12, 1969). 

56Ibid. 
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Insurance," "Household Finance is Seeking King-Sealey for About $190 Mil

lion of-New Preferred," "Glen Alden Spells Out Its Plan for Acquiring 

Rest of Schenley Stock—Action Likely Soon." Western Union, which only 

a few days before had been sought by University Computing, announced 

that it now planned to merge with Computer Sciences, an effort obviously 

aimed at preventing the success of the University Computing offer.^ 

The merger fever mounted throughout 1968 and by early 1969 was so 

high that virtually any rumor was sufficient to send the price of a sup

posed take-over candidate's stock soaring. It was not now unusual for 

corporate pygmies to attempt to take over giants, as Ling-Temco-Vought 

had done several times. Tiny Trans-Lux Corporation, which makes stock mar

ket quotation equipment and owns a small chain of movie theaters, attempted 

to acquire Twentieth-Century-Fox Films Corporation, a company whose sales 

were 24-times those of Trans-Lux.The most sensational rumor of all was 

that United States Steel, largest steel corporation in the world, was 

about to be taken over, perhaps by Loews Theatres, a rapidly rising con

glomerate. In the "I'll believe anything these days where mergers are ' 

are concerned" atmosphere, such an unfounded rumor was attributed to be 

responsible for sending the price of the steelmaker's stock up several 

points. 

Any company that appeared to be a conglomerate enjoyed substantial 

price increases for its shares as investigators eagerly bought expecting 

57yjall Street Journal, (May 23, 24, 1968). 

5%all Street Journal, (March 7, 1969), p. 26. 

5%all Street Journal, (February 6, 1969), p. 23. 

\ 
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further price rises. The leverage illustrated by the cases noted earlier 

resulted in greatly expanding per share earnings for the conglomerate 

enterprise. Among the 20 common stocks which scored the largest percent

age price increases on the New York Stock Exchange in 1967 were six merger 

active corporations. Their gains ran from 262 per cent to a top of 

1,290 per cent. This top prize went to Republic Corporation, a new con

glomerate whose stock closed 1966 at a figure of $5 a share and ended 1967 

at $69.50, having traded during the year more than five million shares. An 

index of conglomerate stocks compiled by Noel Hemming of Harris Upham & 

Company rose 94 per cent in 1967, as compared *7ith a Dow Jones Industrial 

rise of only 18 per cent. i 

Investment analysts became convinced that the conglomerate was 

the "wave of the future." A poll of business editors conducted by the 

University of Michigan's Bureau of Business Research revealed that among 

the top five "outstanding businessmen" of 1968 were heads of three con

glomerates: James Ling of Ling-Temco-Vought, Charles G. Bluhdorn of Gulf 

& Western Industries, and Dr. Armand Hammer of Occidental Petroleum. 

Beginning in the first quarter of 1968, however, this unbridled 

enthusiasm for conglomerates began to give way to some long nagging fears. 

Many experts had suggested that the interlocking of merger activity and 

stock prices made the conglomerate corporation inherently unstable. Once 

a company had established a growth reputation, and hence a high-price-earn

ings multiple, it had to keep increasing its earnings by a similar percentage 

^^Mergers & Acquisitions. Ill (March-April, 1968), p. 66. 

61Wall Street Journal. (July 25, 1968), p. 12. 

^Tucson Daily Citizen. (February 10, 1969), p. 37. 
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or else face a radical reappraisal in the marketplace. As a Wall Street 

banker put it, "the process is cumulative both ways."63 s. Jerry Cohen, 

Chief Counsel for the Senate's antitrust subcommittee, went so far as 

to suggest that the conglomerate was nothing more than a financial in

strument. "The game is to buy up companies for the effect on stock 

quotations," he contended.^ Critiques of the movement refresh memories 

of some conglomerates of the 1950"s that had failed as had such companies 

as Merritt-Chapman & Scott and Penn-Texas in the recession of 1958. 

As if to prove the critics correct, Litton Industries for the 

first time in its history reported lower per share profits in the second 

quarter of 1968 than in the corresponding period a year earlier.^ The 

company blamed "management deficiencies," and Litton's stock fell by 

nearly 40 points. Soon after "Automatic" Sprinkler Corporation of 

America and White Consolidated Industries, among the hottest conglomer

ates, joined Litton in announcing sharply reduced earnings.^ The uncer

tainties were aggravated further by pressures on the stock market in gener

al and fear that the Government would soon begin a comprehensive crackdown 

on the conglomerate merger movement. As a consequence, by April 18, 1969, 

the average price of a conglomerate share listed on the New York Stock 

^"Time of Testing for Conglomerates," og,. cit., p. 42. 

^Ibid., p. 40. 

^Samuel Feinberg, "People More Important Than Things," Electronic 
News. March 17, 1969), p. 5. 

^Joseph d'Aleo, "The Conglomerates: A Wall Street Reappraisal," 
Mergers & Acquisitions. Ill (May-June, 1968), pp. 48-53. 
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Exchange had fallen by more than AO per cent from its 1968-1969 high.^ 

Table 2 examines the price action of 30 conglomerate stocks 

listed on the New York Stock Exchange, contrasting the 1968-1969 high 

with the closing quotation on April 18, 1969. The declines ranged 

from 10.3 per cent for Fuqua Industries, Inc., to 73.8 per cent for 

"Automatic" Sprinkler Corporation of America. 

Such a steep market decline in itself is expected to slow down 

merger activity, since it reduces the value of the securities issued 

in many merger exchanges. This was apparently the reason, for example, 

that RCA and St. Regis Paper Company called off their proposed merger.^® 

Since the proposal was announced in October, 1968, RCA's stock had fallen, 

reflecting the view of many that the St. Regis acquisition would in fact 

retard RCA's long term growth. 

"The big numbers game is over," admitted Arthur Carter, President 

of Carter Group. "Mixed results will become more prevalent, as conglom

erates will no longer be able to mask poor operating performances with a 

steady diet of acquisitions."^ He added that only a small percentage of 

conglomerate acquisitions had "economic justification" beyond an obvious 

effort to increase per-share earnings growth. New accounting requirements 

and proposed legislation designed to eliminate some of the deductibility 

^Robert S. Prather, Financial Analyst, Fuqua Industries, See 
Table 2. 

"Conglomerates Under the Gun," Business Week. (March 8, 1969), 
pp. 27-28. 

**%all Street Journal, (March 5, 1969), p. 31. 
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TABLE 2 . 

CONGLOMERATE STOCK MOVEMENT 

Company 1968-1969 High3 April 18, 1969 Vo Decline 
Price 

Fuqua Indus tries, Inc. $ 47 $ 42 1/8 10 .3 
IT&T 62 52 16 .0 
U. S . Indus., Inc. ' 37 28 7/8 22 .0 
Loew's Theatres, Inc. 61 46 25 .0 
Leasco Data Processing 57 42 26 .0 
Indian Head, Inc. 47 33 30 .0 
SCM Corporation 61 41 32 .8 
City Investing Co. 41 27 34 .0 
Glen Alden Corp. 21 13 5/8 35 .5 
Kinney National 45 29 35 .6 
Whittaker Corporation 47 30 36 .0 
Textron, Inc. 58 36 1/2 37 .0 
Commonwealth United 24 14 3/4 38 .5 
AMK Corporation 58 35 1/2 38 .7 
National General Corporation 60 35 7/8 40 .2 
Monogram Industries 76 45 41 .0 
Rapid American Corporation 52 29 44 .2 
Bangor Punta Corporation 61 33 1/4 45 .5 
Northwest Industries, Inc. 140 76 45 .7 
Teledyne, Inc. 72 39 45 .8 
Ogden Corporation 52 28 

3/8 
46 .0 

Kidde (Walter) & Co. 87 45 3/8 48 .0 
National Industries 30 15 1/2 48 .3 
Avco Corporation 65 33 5/8 48 .4 
Litton Industries 105 52 3/8 50 .0 
Gulf & Western Industries 66 30 1/4 54 .2 
Perfect Film 6c Chemical 88 39 1/2 55 .0 
White Consolidated Industries 43 28 3/4 33 .0 
Ling-Temco-Vought, Inc. 136 52 I 61 .8 
"Automatic" Sprinkler 74 19 3/8 73 .8 

Median 38 .7 

aRounded to nearest dollar 

Source: Robert S. Prather, Jr. 
Financial Analyst 
Fuqua Industries, Inc. 
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of interest on debentures used for acquisitions (both discussed in Part 

VI) added additional cautionary notes to the merger mania. 

Increased Governmental Activity 

In good part, the dampening of the enthusiasm of the investment 

world for growth via conglomeration is attributable to a new and negative 

awareness of the phenomenon in Washington. As a two page advertisement 

in the Wall Street Journal, placed by Ling-Temco-Vought on March 12, 1969, 

declares: "... (T)here is an anticonglomerate campaign under way that 

indiscriminately condemns everyone connected in any way with the companies 

identified as conglomerates . . . 

Why is there suddenly so much keen interest in conglomerate mer

gers? John Beckett, President of the diversified Transamerica Corpora

tion and a great disciple of the merger trend, supplies part of the answer: 

"There's a great danger ... of people coming in, trying to do what we're 

(Transamerica) doing, and getting themselves completely overextended. 

They're using too much debt securities and dividend securities, paying too 

high a price to acquire something and pyramiding.Mr. Beckett warns 

that some of these merging companies could eventually get into difficulties 

similar to those of the old utility holding companies in the Depression. 

Such a possibility obviously makes policy makers in Washington uneasy. 

Another novel and intriguing explanation for current Washington 

concern is that the old-line business community is alarmed at the "upstart" 

70Pages 20-21. 

^Thomas, op cit., p. 534. 
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conglomerates, seeing many of their own companies becoming the object 

of take-over attempts. Emanuel Celler, Chairman of the House Judiciary 

Committee, marvels: "I never thought that I would see the day. . .when 

the business community would be pleading with the Federal Government 

for an investigation of business. But that is exactly what has re

sulted from the merger practices of some of our leading corporations, 

particularly the tactics of some of the so-called conglomerate corpor-

72 
ations." Fearful executives have turned to Capitol Hill for help. 

"You'd be surprised at the number of respectable business men who want 

the Government to do something," says a House Democrat. J Robert A. 

Hammond, III, Deputy Assistant Attorney General (Antitrust), concedes: 

'VJe do get pressure from old line companies to sue."^ S.-Jerry Cohen, 

Chief Counsel for the Senate Antitrust and Monopoly Subcommittee and an 

outspoken advocate of strong antitrust enforcement, suggests that "we 

now have a constituency for antitrust." Unfortunately, he adds, this 

7C 
"constituency" has come about for the wrong reasons. J 

Members of the national legislature have been responsive to the 

call for help. Congressmen and Senators do not like to see substantial 

companies in their home districts devoured by conglomerates headquartered 

elsewhere. Representative Henry Reuss of Milwaukee (one of whose major 

industries is about to be taken over by a conglomerate) worries about 

7? 
'Address of Representative Celler, op. cit., p. 1. 

7%all Street Journal. (March 25, 1969), p. 20. 

^Interview, (April 17, 1969). 

^Interview, (April 18, 1969). 



40 

the potential harm to an acquired concern and its community "when a large 

conglomerate comes in from outside and takes over."7̂  Beside the poten

tial economic loss, there are. points of social and political concern. As 

Richard McLaren, Assistant Attorney General (Antitrust), has testified 

before the House Ways and Means Committee: "I'm concerned over the human 

dislocations which result from these mergers. When the headquarters of 

one or two companies are removed from the nation's smaller cities to New 

York or Chicago or Los Angeles, I think we all recognize that there is a 

serious impact upon the community." Mr. McLaren adds that "(t)he community 

loses some of its best-educated, most energetic and public-spirited cit

izens."77 

This growing concern with the conglomerate merger movement has 

received added emphasis with the return of a Republican Administration to 

Washington. It is unclear why the Kennedy and Johnson Administrations 

did not show greater interest in conglomerate mergers. Various investiga

tions of the conglomerate phenomenon were made by the Antitrust Division 

of the Department of Justice under Assistant Attorneys General Donald Turner 

and Edwin Zimmerman, both of whom came from academic positions and were 

well aware of the problems associated with the conglomerate. Many anti

trust liberals in and out of Government insisted that present law could 

be applied to conglomerate mergers and that the Supreme Court's decisions 

in this area invited a further testing of present law. However, during 

the Johnson Administration there were few conglomerate merger suits 

7̂ Wall Street Journal. (March 25, 1969), p. 20. 

77"Nixon's Deconglomerator," Newsweek. LXXXIII (March 24, 1969), 
p. 69. 
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filed.''® Attorney General Ramsey Clark and the Assistant Attorney Gen

eral (Professor Turner) were of the opinion that only the passage of a 

new antitrust law could effectively stem the tide.^ The Johnson Ad

ministration did not propose any such law. 

"Antitrust is a national disaster," said a former high official 

of the Antitrust Division during the Johnson Administration. "At Justice 

and the FTC these days, the whole purpose of the game is to keep their 

heads down. The Johnson Administration doesn't want them to explore 

new frontiers.®® Business Week went so far as to suggest that economics 

in the Kennedy-Johnson years "to some extent favored more concentration 

of industry."81 The explanation was that wages, prices, and capital in

vestment could be adjusted more effectively if decisions were the respon

sibility of a relatively few business managers. 

^^Wall Street Journal, (May 13, 1968), p. 5. 

79 
There were exceptions to this statement. Clark's major effort 

to extend antitrust doctrine to conglomerates began with a suit filed 
only a week after he was appointed acting Attorney General in October, 
1966. The suit was to prevent Amfac, Inc., a large (1965 sales: $147 
million) Hawaiian construction and finance conglomerate, from acquir
ing HC&D, Ltd., a ready-mix concrete business with sales of about $14 
million. Amfac had never gone into the ready-mix concrete business and 
HC&D had a commanding position in the business, with more than 60 per 
cent of the market on one island. As the state is 2,400 miles from the 
mainland U.S., the cement market was protected from outside competition. 
Hawaii provided an ideal case to test merger law against a conglomerate 
as it was effectively a microcosm of the world. The case never reached 
court, however, as Amfac signed a consent decree soon after the case 
was filed. Clark also was instrumental in preventing the merger of 
the International Telephone & Telegraph Company with American Broad
casting, although the final decision was left to the Federal Communi
cations Commission. "Conglomerates, Beware!" Forbes C (November 1, 
1967), pp. 27-30. 

8Qw all Street Journal. (February 10, 1967), p. 1. 

81March 22, 1969. 
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Mr. Johnson, shortly after he became President, issued a conserv

ative prescription for antitrust enforcement, stating that his Adininistra-

tion would concentrate on "helping and not harassing" business. In his 

long 1967 State of the Union oration, and in the budget message that fol

lowed, President Johnson did not even mention antitrust.®-' Such key 

mergers as those of Continental Oil and Consolidation Coal, Pure Oil and 

Union Oil, and Richfield Company and Atlantic Refining went unchallenged. 

Not until the last days of the Johnson Administration was there any great 

pickup in antitrust activity. Then a number of major suits were filed, 

the consequences of which will not be ascertainable for many years.^ 

Interest and action vis-a-vis the conglomerate has picked up 

noticeably since January 20, 1969. In part this is due to the concern 

of Richard W. McLaren, the new Assistant Attorney General in charge of 

antitrust. A former senior partner in the Chicago law firm of Chadwell, 

Keck, Kayser, Ruggles and McLaren, the new antitrust chief has defended 

many of the largest companies in America against antitrust prosecution. 

Now on the other side- of the fence, he is giving "high priority" to con-

85 
glomerates. 

8̂ Wall Street Journal, (February 10, 1967), p. 15. 

83Ibid. 

^Perhaps the most significant was a suit brought against Inter
national Business Machines Corporation, the potential consequence of 
which is a major restructuring of the computer industry. This sudden 
increase in activity led James F. Rill, a prominent Washington antitrust 
attorney, to challenge the above contention that there has been a marked 
increase in antitrust concern with the Nixon Administration. "The really 
big cases," he claims, "were launched in the last days of the Johnson 
regime." Interview, (April 14, 1969). 

8̂ Wall Street Journal, (January 30, 1969), p. 2. 
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McLaren notes that Republican Administrations frequently have 

enforced the antitrust statutes more vigorously than Democratic ones. 

It may be that this is due to the tendency of the Republicans to feel 

a greater need of demonstrating publicly that they are not beholden to 

big business.8*' Others darkly hint that the real motivation of McLaren 

is to protect the traditionally Republican executives of established 

07 
industries from take-overs by outsiders. It is a fact that the anti-

conglomerate campaign thus far in 1969 has developed as a consequence 

of take-over threats to such established industries as steel (Ling-Temco-

Vought and Jones & Laughlin), rubber (Northwest Industries and Goodrich), 

banks (Leasco Data Processing and Chemical Bank New York Trust), insurance 

(National General and Great American), and airlines (Resorts International 

and Pan American). "It is," as a Senate aide conceded, "a battle between 

the establishment 'ins' versus the nouveau riche 'outs'."88 

More fundamental an explanation for the current concern is a 

genuine feeling on the part of Department of Justice officials that con

glomerate mergers, if left to run their course, could result in serious 

economic consequences for the United States. That parallel with the 

1920s is too clear to be ignored. "The public is going to be protected," 

promises Attorney General John N. Mitchell. "That's the purpose of the 

antitrust laws . . . ,"8̂  The Attorney General and his Assistant in 

^Republicans, Mr. McLaren has noted, feel that a competitive 
economy is necessary for free enterprise to endure. See Wall Street 
Journal. (January 22, 1969), p. 2. 

87Ibid. 

88i>Target Conglomerates,"Newsweek, LXXIII (April 7, 1969, p. 60. 

8%all Street Journal, (January 17, 1969), pp. 1+. 
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charge of antitrust agree that "never has there been a more urgent need 

for vigorous enforcement of our antitrust laws.Two landmark con

glomerate suits have been filed at the time of this writing. One chal

lenges the acquisition of Jones & Laughlin Steel Corporation by Ling-

Temco-Vought, Inc. The other attacks the merger of International Tele

phone & Telegraph and Canteen Corporation. Both will be examined in 

Part IV. 

^^Wall Street Journal, (March 28, 1969). p. 6. 



CHAPTER 3 

AN ANALYSIS OF THE MOTIVATIONS 
FOR AND EFFECTS OF CONGLOMERATE MERGERS 

"Synergy" has become a popular word in merger circles. Defined 

by Webster in medical terms as ""the combined healthy action of every organ 

of a system," synergy has been described in the business world as the "two-

plus-two equals five" effect.^ It is a term used to apply to the expan-

siveness of the economic benefits that, under ideal conditions, result 

from merging. In essence, it refers to the benefits of the combination 

of two firms which together produce a whole greater than the sum of its 

parts. Boise Cascade Corporation, which calls its strategy of growth 

"planned synergy," defines the term succintly as "the science and art of 

designing and implementing plans which create profitable new relationships 

02 
between separate operations within a single company. 

Motives for Mergers 

Economics of Scale. Synergistic benefits vary with the type of 

conglomerate merger. Most manufacturers would consider the potential for 

synergy highest in the case of product-extension mergers. This is because 

of the economics that can be achieved as a consequence of longer runs of 

production (assuming the products can be manufactured with similar 

9^Short, op. cit., pp. 33-34; John Kitching, 'Why Do Mergers Mis
carry?" Harvard Business Review, XLV (November-December, 1967), pp. 92-93. 

^From an article prepared for Interface, I (1969), by Robert V. 
Hansberger, President of Boise Cascade Corporation, entitled "Is Boise 
Cascade a Conglomerate?" 

45 



46 

machinery), more efficient usage of advertising, increased purchasing 

power made possible through quantity discounts, greater research, and 

the opportunity to combine lines of production and thus lower per-unit 

cost. Survival, growth, and stability are key objectives in today's 

business world, and synergy may contribute to all three. 

Even the pure conglomerate merger may yield economies. Economies 

in management services (accounting, legal advice, engineering, etc.), 

advertising expenditures, and capital costs are often cited by companies 

g*j 
whose products have little or no relation to each other. New manage

ment may be more able and efficient than the old and thus may better util

ize the assets of the acquired company. 

Justification for this type of merger is typified by J. R. Johnson, 

President of Royal Industries: 

Our size enables us to enjoy better insurance premiums, 
receive better counsel from legal and accounting firms, 
unquestionably aids us in the pursuit of business as 
our balance sheet warrants, and contractual relations 
with sales to customers that smaller operations may not 
be able to justify. Furthermore, we are able to attract 
higher caliber personnel in practically every area. 

W. Maxey Jarman, Chairman of the Board of Genesco, Inc., emphasizes the 

development of important relations for his company with very large mass 

retailers which has been brought about as a consequence of merger activ

ity. The ability to do research is also stressed.John P. Donnelly 

^See, for example, Rosemary D. and G. E. Hale, "More on Mergers 
Journal of Law and Economics. V (October, 1962), pp. 119-130: Turner, op. 
cit., pp. 1315-1330. 

^Correspondence dated March 21, 1969. 

^Correspondence dated March 15, 1969. 
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of "Automatic" Sprinkler Corporation suggests that "diversification . . . 

provides a highly desirable balance of operations which not only better 

prepares a corporation to weather an economic downturn but provides 

synergism in technology and marketing. 

As the conglomerate by definition is engaged in unrelated product 

manufacture or geographic region, such economics tend in the main to be 

other than those of productions., Indeed, Professor Joe Bain, an author

ity on industrial organization, has found that multiplant economies of 

production were absent or negligible in most of the 17 industries he ex

amined. In only three of the 17 industries did multiplant production 

economies amount to as much as two per cent of cost.^7 

Marketing economies seem to be far more important than production. 

It is usually not difficult to train a sales force to sell another product 

line, especially if the two are related as is the case in a market-exten

sion conglomerate merger. Likewise, it is usually easier to get the 

distribution channels to handle the acquired company's products. Bain 

finds these distribution economies to be significant, justifying "much 

larger scales of firm and higher degrees of concentration than production 

economies alone would.Advertising economies can be immense, as the 

Procter & Gamble-Clorox merger, examined in Part IV, will illustrate. 

Correspondence dated March 14, 1969. 

^Tjoe S. Bain, Jr., "Advantages of the Large Firm: Production, 
Distribution, and Sales Promotion," Journal of Marketing. XX (April, 
1956), pp. 336-346. 

8̂Ibid., p .  345. 
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Time and Cost Considerations. The advantages of buying over build

ing are numerous. New facilities can be purchased more quickly than they 

can be built. Furthermore, it is often less expensive to buy the securi

ties of the acquired firm which may be selling below the replacement cost 

of the assets (this being a prime consideration in LTC's purchase of 

Wilson & Company, discussed in Chapter 2). 

Time is sometimes the prime consideration. Pittsburgh-based 

Western Pennsylvania National Bank, for example, has decided on the ac

quisition route in expanding rather than building new branches itself.^ 

The explanation is that it takes from 24 to 36 months to get a new; oper

ation in the black, whereas an acquired branch will be operating profit

ably from the date of purchase. In the Bethlehem-Youngstown steel case, 

cost was cited as a prime justification for the merger. It was estimated 

that integrated steel capacity as a consequence of the merger could be ob

tained at a cost of approximately $135 per ton of annual ingot capacity. 

But without the merger and the opportunity to expand an existing plant, 

new capacity would cost at least $300 a ton—over twice as much.^®® 

The large conglomerate also has advantages in terms of its cost 

of capital. As it makes greater usage of the services of commercial and 

investment banks and keeps larger sums on deposit, it usually receives 

more consideration as a valued customer than does its smaller, independent 

rivals. 

9%all Street Journal. (February 4, 1964), p. 18. 

100paui W. Cook, Jr., "Thinking Ahead: Trends in Merger Activity," 
Harvard Business Review, XXXVII (March-April, 1959), pp. 15-16+. 
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With its operations spread over many industries and/or geographic 

areas, the diversification of risk is attractive to those who extend 

credit or underwrite investments. A Federal Reserve study in 1957 under

scored the factor of size in cost of capital. At that time it was found 

that the average interest on bank loans to businesses with assets of less 

than $50,000 was 6.5 per cent; of firms with assets of from $50,000 to 

$250,000 the figure was only 5.7 per cent; of from $1,000,000 to 

$5,000,000, 5.1 per cent; $5,000,000 to $25,000,000, 4.8 per cent; and 

over $100,000,000, only 4.4 per cent.*®*" 

Technology. Lurking behind the conglomerate merger boom has been 

an assumption that modern technology requires the giant corporation. Only 

big business is thought capable of providing $120 billion for the re

search undertaken in the 1960s. Professor John Kenneth Galbraith has ad

vanced the thesis: "A benign Providence. . . has made the modern Indus

try of a few large firms an almost perfect instrument for inducing tech

nical change."102 This is alleged for two reasons: bigness provides the 

financial ability to undertake technical development, and it provides the 

incentives necessary for innovating. 

Senator Philip A. Hart, Chairman of the Senate Antitrust and Mon

opoly Subcommittee, suggests that "the trend toward concentration . . 

contrary to popular belief, is at complete variance with the new 

l^Turner, oj>. clt.. p. 1338. Original source: U. S. Federal 
Reserve System, Financing Small Business, Part II (1958), p. 31. 

lO^American Capitalism: The Concept of Countervailing Power. 
(Cambridge: Riverside Press, 1952), p. 91. 
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technology."1®3 efficiency hearings held by the Subcommittee in 1965, 

evidence derived from testimony by officials of IBM, National Cash Reg

ister and Honeywell, among others, revealed that modern technology is mak

ing more efficient the smaller and medium sized company."We have 

seen refuted effectively the conventional wisdom that very large corpor

ations are generally necessary to achieve economic efficiency and innova

tion," maintains Senator Hart.'^-* 

John Jewkes points out that the most concentrated industries in 

106 
the United States and Great Britain are not the most technically dynamic. 

Among those cited are tin cans, aluminum, copper smelting, motor vehicles, 

cigarettes, steel, meat products, and rubber. In the aluminum industry, 

for example, Jewkes points out that two of the three outstanding discover

ies up to 1937 were made by individuals outside the aluminum industry! 

It would, however, be erroneous to contend that most research is 

done by small companies. Indeed, more than 70 per cent of the total out

lay on research and development is made by firms employing 5,000 or more.^®^ 

The point to be made is that large conglomerations of wealth are not crucial 

103philip A. Hart, "Antitrust at the Crossroads," Antitrust Bul
letin, XI (January-April, 1966), p. 323. 

*-^Philip A. Hart, et. al., "Symposium—Antitrust Report from 
Official Washington," A.B.A. Section of Antitrust Law. XXX (1966), p. 83. 

"Antitrust at the Crossroads," loc. cit. 

lO^Edwin Mansfield, ed., Monopoly Power and Economic Performance: The 
Problem of Industrial Concentration (New York; Norton, 1964), pp. 49-51. 

l^Ibid. (Sumner H. Slichter), p. 17. 
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to technological progress, and, by lessening competitive pressures, may 

actually stifle the innovative instincts of the conglomerate corporation. 

Growth and Stability. Growth and stability are twin goals of 

1 Oft almost every modern corporation. ° The conglomerate may provide both 

through product and/or geographic diversification. Declining profit 

margins in "mature" industries and the unliklihood of future growth may 

encourage a company to grow via conglomerate merger. The tobacco indus

try provides a case in point. 

Cigarette manufacturers began moving into other fields after the 

publication in January, 1964, of the report of the Surgeon General's 

Advisory Committee on Smoking and Health, which concluded that cigarette 

smoking was a definite health hazard. Philip Morris, Inc. had started 

the diversification trend in 1957 by acquiring Milprint, Inc., and 

Polymer Industries, Inc., pioneers in plastic packing film. It then ac

quired American Safety Razor Company, which had been expanded by more 

acquisitions into a large group of companies making razor blades, toilet

ries and other products. Philip Morris then entered the chewing gum in

dustry through the acquisition of Clark Gum Company. 

American Tobacco Company, which is changing its name to American 

Brands, has acquired Sunshine Biscuits and James B. Beam Distilling Com

pany, both leaders in their industry. It took over the American Cigar 

108The economist William Baumol has suggested that management's 
goal may well be to maximize total sales rather than profit, contrary to 
the usual economic assumption. See William Baumol, "The Theory of the 
Expansion of the Firm," American Economic Review, LII (December, 1962), 
pp. 1078-1087. 

IQ^Tucson Daily Citizen. (April 2, 1969), p. 5. 
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Company when it appeared that many cigarette smokers would shift to ci

gars, and recently has acquired Bell Foods. 

Liggett & Myers, Inc. have moved even more strongly into liquors, 

buying Paddington, Inc.s the distributors of J&B Scotch, Carillon Im

ports and Austin Nichols & Company, large liquor and wine distributors. 

In addition, it now owns Alpo pet foods and National Oats Company, a maker 

of cereals and baby foods. R. J. Reynolds Tobacco Company, like American 

Tobacco, soon to drop tobacco "as its middle name," now derives 12 per cent 

of its total sales from such products as Chun King Chinese Foods, Patio 

Mexican dinners, My-T-Fine pudding, Hawaiian Punch, College Inn Soups and 

Vermont Maid Syrup. It now is seeking to acquire McLean Industries, Inc., 

a large shipping concern, in a transaction valued at $530 million. P. 

Lorillard & Company, having acquired Usen Products (pet food) and Reed 

Candy, attempted to buy the huge liquor and pharmaceutical complex, Schen-

ley Industries. Failing in the attempt, Lorillard was itself acquired 

by Loew's Theatres. 

Diversification through conglomerate merger may also minimize the 

extremes of the business cycle and limit the vagaries of the market. The 

year 1968 provided a good example in the case of Textron. For the previous 

five years Textron's Aerospace Group had shown remarkable growth. This 

rapid expansion was temporarily slowed in 1968, mainly as a consequence 

of production start up costs under a five year contract for Army light ob

servation helicopters, stretch-out of non-Vietnam defense and space programs, 

HQlbid.; Wall Street Journal. (March 3, 1969), p. 14; L. Worsnop, 
"Business Concentration and Antitrust Laws," Editorial Research Reports, 
(May 25, 1966), p. 382. 
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and a strike which contributed to a loss on an electronic systems con

tract. Yet Textron was able to report a considerable increase in 

income for the year. This was a consequence of increased earnings in 

three other product groups. The consumer group made a particularly 

strong showing and there were substantial gains in the industrial and 

metal product groups. In 1967, just the reverse had been the case with 

gains in aerospace offsetting sluggishness in other areas. It is diffi

cult to argue with success. 

While these are laudable economic motivations for conglomeration, 

it appears that many mergers in recent years have been motivated, or at 

least facilitated, by less clearly justifiable considerations. American 

tax laws have been a prime factor in encouraging the recent merger move

ment. 

Tax Incentives. The tax incentives to sell or merge a small com

pany into a conglomerate are twofold. First, a closely held business may 

be sold to lessen the impact of the estate tax. Second, the sale may be 

made to enable the owners of closely held businesses to take their profit 

out of the business via the capital gains route rather than having them 

distributed as dividends and subjected to a high bracket individual in

come rate. For example, assume several stockholders in a closely held 

corporation have invested $500,000 in a company. If they were to sell the 

company for $3,000,000, or a gain of $2,500,000 over their original in

vestment, this gain would be taxed at a maximum rate of 25 per cent 

^Report of Rupert C. Thompson, Jr., Chairman, Textron, Inc., 
1968 Annual Report, p. 2. 
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(capital gains) compared with normal personal income tax rates. 

An even more attractive proposition would be for the same stock

holders to exchange their capital stock for stock having a fair market 

value of $3,000,000 in a listed company. In this event, they would not 

have to recognize any taxable gain or loss when the transaction takes 

place. Obviously, the merger route, resulting in a tax-free exchange 

of securities, is the preferable one in most cases. Additional tax 

advantages will be examined in Part VI. 

Of the 352 "large" acquisitions occurring during 1967 and 1968, 

some 90 per cent were accorded tax free status under Section 368 of the 

Internal Revenue Code. 1̂̂  Table 3 reveals that, of the 18 largest ac

quisitions occurring during 1967 and 1968, 14 were tax free under Section 

368. In most of the large mergers the acquiring firm paid a significant 

premium over the market value prior to the merger for the acquired enter

prise. However, as a result of Section 368 tax exemption, no capital 

gains tax was paid in these situations. The Federal Trade Commission's 

Dr. Willard Mueller estimates that as a consequence of this tax loop

hole an increase in value amounting to at least $3 billion escaped the 

Upjohn K. Butters, J. Lintner, and William L. Cary, The Effect 
of Taxation on Corporate Merger, (Cambridge: Harvard University Press, 
1951); George D. McCarthy, Acquisitions and Mergers, (New York: Ronald 
Press Company, 1963), pp. 14-15; J. Fred Weston, The Role of Mergers in 
the Growth of Large Firms. (Berkeley: University of California Press, 
1953), pp. 72-75. 

misstatement of Willard F. Mueller, Director, FTC Bureau of Eco
nomics, before the Committee on Ways and Means, U. S. House of Representa
tives, March 12, 1969. Government printing. Pp. 14-16. 



TABLE 3 

TAX CONSEQUENCES OF ACQUISITIONS OF COMPANIES WITH ASSETS OF $250 MILLION OR MORE, 
1967 and 1968 

Acquiring Securities Acquired Acquired Assets Tax 
Company Exchanged Company ($ Millions) Consequences3 

. ~ 1957 
U.S. Plywood Common + c.p. Champion Papers 335.3 n/t 
McDonnell Common Douglas Aircraft 564.7 n/t 
Tenneco c.p .  Kern County Land 253.9 n/t 
Signal Oil & Gas c.p. Mack Trucks 303.0 n/t 
No. Amer. Aviation Common Rockwell Standard 391.2 n/t 
Studebaker Common + c.p. Worthington 296.6 n/t 

Total 2,144.7 

1968 
Montgomery Ward c.p Container Corp. 397.4 n/t 
Colt Industries Common + c.p. Crucible Steel 303.9 n/t 
Singer Common + c.p. General Precision 322.7 n/t 
Occidental Pet. c. p .  Hooker Chemical 366.5 n/t 
Ling-Temco-Vought Common + warrants J&L Steel 1,092.8 t 

+° debs. 
Loew's Theatres Debs + warrants P. Lorillard 375.3 t 
Kennecott Copper Cash Peabody Coal 315.6 t 
Northwest Ind. c.p. Phil. & Reading 318.6 n/t 
IT&T Common + c.p. Rayonier 296.3 n/t 
Glen Alden Cash + debs. Schenley 570.7 t 
Sun Oil c.p .  Sunray DX Oil 749.0 n/t 
American Standard c. p .  Westinghouse Air Brake 302.7 n/t 

Total 5.411.5 

Source: Capital Change Reporter. Commerce Clearing House, "Capital Stock." 
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capital gains tax initially.Taxed as ordinary capital gains, some 

$750 million of this would have been paid in 1968. Deductibility of 

interest on debt instruments has encouraged many mergers which would 

otherwise have been unprofitable. (More on this in Chapter 17). 

Butters, Lintner, and Cary, in their classic study on taxation and 

mergers, found that taxes were an important factor in the sale of about 

one-tenth of the total number of selling companies, and of one-fourth 

of those selling companies with total assets of over $1 million. H-* 

Tax considerations were found to be the major reason for sale in about one-

fourth of the total assets of all selling companies. They conclude that 

taxes have exerted a "major influence" in a large percentage of mergers. 

Leverage and Financial Considerations. Financial considerations 

are particularly important in the recent merger wave. As Joel Davidow of 

the Department of Justice writes: "It is becoming ever more apparent 

that the major impetus for most conglomerate mergers today is financial, 

not competitive."^"!® The President's Cabinet Cominittee on Price Stability, 

in a report released in January, 1969, contended that the merger movement 

"Appears to be propelled by special financial and speculative considera

tions rather than by the pursuit of efficiency through large scale busi-

117 ness organization." 

U*0f course, when the new security is sold, a capital gains tax 
will have to be paid on the total profit. Section 368 may postpone such 
payment indefinitely if the holder of the new security does not choose to 
sell. Ibid. 

cit.. p. 35; McCarthy, op. cit., p. 72. 

"Conglomerate Concentration and Section 7: The Limitations of 
the Anti-Merger Act," Columbia Law Review. XLVIII, (November, 1968), p. 1238. 

H^0£. cit., p. 83. 
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The acquiring company may be seeking to create a reputation as 

an acquisition-minded "growth" company. The lure of leverage keeps the 

company embarked on an ever grander acquisition course (consider again 

the example of Ling-Temco-Vought.) 

An hypothetical example illustrates how tempting leverage can be. 

Assume that National Nothing, Inc. earns $100,000 a year, or $1.00 a share 

for each of its 100,000 outstanding shares. The company produces a staple 

product with a limited market and little growth potential. Its management 

is uninspiring. As a consequence, its stock is valued in the market at 

$10.00, or only ten times earnings. A conglomerate, International Every

thing, Inc., also earns $100,000, or $1.00 for each of its 100,000 shares 

outstanding. Its management, however, has been able to increase earnings 

steadily over several years and the company is actively seeking further 

growth through acquisition. As a result of its apparent potential, Inter

national Everything is selling at $20.00 a share, or 20 times earnings. If 

International Everything acquired for stock National Nothing at its market 

value of $1,000,000 (100,000 shares at $10.00 a share,) it will have to 

give the National Nothing stockholders only one share of $20.00 Interna

tional Everything stock for each two shares of $10.00 Nothing stock. The 

additional 50,000 shares issued by Everything will increase its total out

standing to 150,000 shares. But the combined earnings of the two companies 

will come to $200,000, which is equal to $1.33 for each of the larger num

ber of outstanding shares. Thus, International Everything's original stock

holders will immediately have their earnings per share boosted by one-third. 

The old National Nothing stockholders, however, will lose earnings — 

the $1.33 they now earn from one'share of Everything will be less than 
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the $2.00 they used to earn from their two shares of Nothing. But they 

may still profit. For one thing with a one-third earnings margin to be 

gained, the Everything management can afford to pay them a premium for 

their stock (perhaps l\ shares of Everything for each two shares of 

Nothing) and still make a good gain in earnings for its own stockholders. 

Moreover, with its additional earnings per share, the price of 

Everything stock is likely to rise, thus providing an additional profit 

to all stockholders. Everything might also have tempted the Nothing 

shareholders by offering preferred stock with a dividend rate higher 

than the dividend they had been receiving on the Nothing common stock. So 

long as that dividend stock was less than $1.00 per share, Everything 

stockholders would gain. An even more sophisticated technique would be 

for Everything to issue Nothing shareholders a convertible debenture 

with a higher interest rate than they were formerly receiving on their Noth

ing stock. The interest payments on this debenture would be tax deductible 

(unlike dividends on common or preferred stock), and Uncle Sam would be 

picking up a good part of the long-run cost of the merger. 

Even if the acquiring company has no price-earnings advantage 

(for example, were International Everything stock also selling at ten 

times earnings) it may still be profitable to merge the two enterprises. 

Total earnings may be higher than $200,000 if uneconomic operations, bet

ter management, better financing and other advantages mentioned earlier can 

be brought into play. A low-price-earnings ratio, however, is a major 

handicap for the acquisition-minded corporation. What management would 

, want to merge with another company whose price-earnings record is no better 

than its own? 
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Not surprisingly, changes in the level of stock prices have rep

resented the greatest single influence upon merger activity. This is not 

a new phenomenon. A study by J. Fred Weston on mergers in the interwar 

period revealed that the "level of stock prices has the greatest effect 

upon merger activity. Likewise, a study of dairy mergers between 

1919 and 1962 by Willard Mueller of the FTC reveals that about 80 per 

cent of the variation in relative annual merger activity was associated 

statistically with variations in average industrial stock prices. 

The explanation appears to be that in a rising stock market, some 

companies have a good bargaining position because their stock is selling 

at a high multiple of earnings. They can consequently make attractive 

offers to stockholders of other companies whose stock is not appraised 

as favorably in the market. 

If, however, the stock market should tumble, the merger movement 

can wither fast. The 25 per cent plunge in stock prices between February 

and October, 1966, for example, broke up many merger plans. Companies 

that had proposed to acquire other companies by issuing a certain number 

of shares worth a certain total sum saw the price of their stock drop sharply. 

To bring off the merger, they would have to issue many more shares so as 

to retain the total price for the company being acquired. Often the com

pany would refuse to issue the additional shares required and the merger 

would fall through. In 1966, the FTC counted eight per cent fewer mergers 

*-*®0p. cit.. p. 81. 

^•^Concentration Hearings (1964), op. cit.. p. 506. 
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120 than in 1965. That was a rare interruption of a long, strong upward 

trend. 

Figure 1 illustrates the relationship between indices of indus

trial stock prices, industrial production and assets of large firms ac

quired. It will be noted that all three series have been moving gener

ally upward for the past 18 years. Stock prices have been rising fast

er than industrial production, but mergers have been increasing relatively 

faster than either industrial production or stock prices. 

Least--square trends have been fitted to each of the three series 

for two periods—1948-1962 and 1963-1967. It will be observed that the 

trend in large mergers shifted upward in the latter time period to a much 

more decisive degree than industrial production or stock prices. Had we 

attempted to predict the level of large merger activity in 1968 based on 

the trend for 1963-1967, we would have fallen far short of the mark. For, 

< 

as will be seen in Part II, merger activity for 1968 greatly exceeded the 

estimated level in this chart. 

The level of stock prices appears to be reflected in the form of 

payment for acquisition as well. When securities markets are in a down

trend, liquid asset holdings become more popular. Thus, in 1966, W. T. 

Grimm & Company, a Chicago merger consultant firm, reported that about 

*2Qwall street Journal. (April 6, 1967), p. 1. 

^*Ibid., p. 22. Tight money associated with boom periods also 
has a restraining influence on mergers, in 1966, the Federal Reserve 
System asked banks not to lend money for "non-productive purposes" in
cluding the financing of acquisitions. Many banks complied, and their 
refusal to lend choked off mergers. The tight money conditions of early 
1969 are leading many banks to similarly cut off credit for acquisition 
purposes. 
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67 per cent of the acquisitions studied were for cash.with the ris

ing market since that time, stocks and other securities convertible into 

common stock gained the ascendancy. In the first half of 1968, Mergers 

& Acquisitions reports that of the almost 800 major mergers and aquisi-

tions completed, better than '60 percent called for the issuance of stock 

and only about 30 per cent involved cash payments.^^3 Typically, com

panies are financing part of their mergers by issuing securities that 

are convertible into common stock. A good convertible preferred, for 

instance, gives income protection and at the same time provides its holder 

with a stake in the future growth of the parent company. Should the hold

ers of these securities decide to convert the security into common stock, 

however, the company's earnings would have to be shared among more stock

holders, thereby lowering earnings per share. 

Although most mergers are mutually advantageous to the companies 

concerned, the tender offer is becoming a popular way to capture control 

of another corporation whose management may be opposed to merger. This 

device is an offer by one company to buy directly the stock of another 

from its present shareholders at a set price that is usually substantially 

above the market. It is usually provided that the offer is good only if 

a certain number of shares are forthcoming. Success of the tender offer 

122'tyhy Companies Seek Greener Fields," Business Week. (March 12, 
1966), p. 59. 

^^^Mergers & Acquisitions. Ill (July-August, 1968), p. 68. 

l^An increasing number of companies are reporting earnings on a 
fully diluted basis--that is, as if all convertible stocks and bonds were 
converted at the moment into common stock. Accountants are urging the 
utilization of this technique on a universal basis.. 
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usually requires that confidence and affection of shareholders for present 

management is alienated, thus making them willing to sell their stock. In 

1960, there were only eight attempts to take over companies listed on the 

New York or American Stock Exchange by tender offers. By 1966, the figure 

had increased to 47 and the current figure would be considerably higher 

than that.^"^ 

Antitrust. Aside from these economic and financial motivations 

for the conglomerate merger, the antitrust laws themselves have encouraged 

the conglomerate movement. As will be elaborated later, the Sherman and 

Clayton Acts have effectively precluded virtually all horizontal and ver

tical mergers involving large companies. Established companies that once 

were conservative in seeking mergers have gained a false sense of security 

from what some have considered to be a "hands off" policy at the Government 

vis-a-vis the conglomerate consolidation. 
C 

Such assuredness is understandable in light of early court decis

ions. Conglomerate mergers occurred as early as the 1920s. They were not 

called conglomerate at the time, but they took on the characteristics out

lined in Chapter 1. For example, a number of food manufacturing conglomer

ates were formed for the purpose of handling a wide variety of distinct 

products. These products, although unrelated in the production process, 

were subjected to similar advertising and promotional techniques and often 

distributed through the same marketing channels. Thus was the product ex

tension merger born. Similarly, the rise of the leading grocery chains and 

•^Davidow, o£. cit.. p. 1281. 
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large dairy corporations reflected conglomerate mergers of the.market 

extension type.126 

Among the first conglomerate court decisions was one in 1926 in

volving Alexander Milburn & Company and Union Carbide and Carbon Corpor-

127 ation. That was an action for triple damages under Section 7 of the 

Sherman Act, plaintiff alleging that the defendant, Union Carbide and Car

bon and its subsidiary corporations, constituted a combination in restraint 

of trade whereby the plaintiff had suffered damages. One subsidiary was 

a maker of calcium carbide. Another, the Prest-O-Lite Company, concerted 

calcium carbide into acetylene gas. Oxweld Acetylene Company produced 

apparatuses for welding with acetylene gas. Oxweld Railroad Service Com

pany used the foregoing products to weld railroad equipment. Judge Parker 

of the Fourth Circuit held that the combination was not unlawful: "Their 

business . . .is not competing but complementary . . ..As there is no 
( 

competition between their products, the unity of control secured by the 

stock ownership of Union Carbide and Carbon Corporation cannot be said to 

128 
stifle competition between the companies. . .." 

Another early case arose in 1931 when application was made to the 

District Court for Eastern Missouri which had decreed dissolution of the 

Old Standard Oil Company for permission to merge the Standard Oil Company 

of New York with the Vacuum Oil Company.The former, commonly known as 

126por a discussion, see Thomas, ojj. cit., pp. 532-535. 

^^Alexander Mi. 1.burn & Company v. Union Carbide & Carbon Corpora -

tion, 15 F.2d 678 (1926), cert, denied, 273 U.S. 757 (1927). 

128Ibid., p. 682. 

•^United States v. Standard Oil Company. 47 F.2d 288 (1931). 
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Socony, was chiefly engaged in the marketing of gasoline and kerosene. 

Vacuum, on the other hand, was mainly a refiner of high quality lubricants. 

The District Court approved the merger as there was little real competition 

between the two concerns. Each produced different products. Accordingly, 

the Court said: "It is clear that there are sound business reasons for 

this merger which are entirely sufficient and are wholly unconnected with 

any design to create a monopoly.' 

The antitrust statutes as interpreted by the courts limited mergers 

only where they might lessen competition in a particular line of commerce 

or geographic market. A large conglomerate acquisition might make no 

economic sense, spread management resources too thinly, create a danger 

of financial collapse, remove a headquarters from a small city to a large 

one, give a few individuals a politically undesirable amount of power and 

increase concentration of total assets of American industry, all without 

violating the Sherman or Clayton Acts as ttiey were interpreted. Robert 

Hammond concludes, "The antitrust laws have channeled mergers into the con

glomerate category."131 John P. Donnelly of "Automatic" Sprinkler Corpor

ation adds an interesting footnote: 

. . . (P)resent antitrust law probably do more to stimulate 
that (sic) to hinder conglomerate type mergers. This is be
cause the family owned or closely held company, which for 
estate planning or economic purposes decides to sell, gener
ally finds that it cannot negotiate with the leaders in its 
industry because of antitrust considerations; hence they are 
apt to turn to a multi-industry operation like "Automatic" 
Sprinkler Corporation of America which offers the management 
of its divisions a large degree of autonomy and provides the 

130Ibid. 

Interview, April 17, 1969. 



66 

management expertise, financial resources, and technological 
skills req^jed for growth in today's highly competitive mar
ket place. 

Management of a corporation about to be acquired may seek to frus

trate such an acquisition move. Defensive measures may be of many sorts: 

warning announcements to stockholders, buying of the company's stock, or, 

as is becoming ever more frequent, searching for an acquisition of its 

own which will raise serious antitrust questions regarding the original 

merger. 

For example, in an apparent effort to avoid being taken over by 

Northwest Industries, Inc., B. F. Goodrich Company purchased Motor Freight 

Corporation, Terre Haute, Indiana, for 55,415 shares of Goodrich common 

stock.The merger of a railroad conglomerate (Northwest) with a corpor

ation having a trucking subsidiary (Goodrich) should raise eyebrows both 

at the Interstate Commerce Commission and the antitrust enforcement agen

cies. In short, the antitrust laws have channeled mergers into the con

glomerate variety, and, in an ironic twist, may actually encourage further 

mergers by the company fighting a tender offer. 

To summarize, there are four general motivations for the conglom

erate merger: economic (economics of scale, time and cost considerations, 

technology, growth and stability), tax, financial leverage, and antitrust. 

A positive case can be made for the first, although the advantages of ex

cessive advertising and the likelihood of greater research and technologi

cal progress may be open to question. It is very difficult to make a con

vincing case that the other three motives—tax, financial leverage, and 

antitrust—contribute to a positive good for society. 

^^Correspondence dated March 14, 1969. 

13%all Street Journal, (March 6, 1969), p. 2. 
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All three have come under attack; taxes as a consequence of new 

legislation proposed which would limit deductibility of interest on de

bentures (see Part VI), financial leverage as a result of the declining 

price and price-earnings ratios for most conglomerate securities, and 

antitrust as a consequence of the new vigor with which the antitrust laws 

are being applied to the conglomerate firms themselves (see Part VI). It 

may be that the conglomerates which emerge in the future will be those 

that are wholly justifiable in an economic sense. If this be the case, 

then the conglomerate may rightfully claim to be "the wave of the future." 

C 
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Adverse Effects of Mergers 

Merger Failures. That many mergers are still motivated by factors 

other than the economic is suggested by the large number of proposed mer

gers that never see fruition or that fail subsequent to consummation. 

This is not a new phenomenon. The most extensive study of the success of 

mergers was made by Professor Shaw Livermore. He studied 328 companies 

which had engaged in mergers during the first merger wave from 1890 to 

1 / 
1904. Of the 156 companies classified in his "prime group" (i.e., com

panies that obtained a high degree of market control through mergers), 

Professor Livermore judged only 40.4 per cent to be "successes." In 

his "second group" (172 companies that did not obtain a high degree of mar

ket control through mergers), Livermore found that 45.3 per cent were 

failures. 

Arthur S. Dewing made a similar study of 35 consolidations organ

ized between 1893 and 1902.*^6 His findings were: (1) Earnings of the con

stituent companies before consolidation averaged nearly one-fifth greater 

than the earnings of the consolidated company for the first year after con

solidation, and between a fifth and a sixth greater than the average earn

ings of the ten years following consolidation. (2) Promoters' estimates 

of future earnings proved to be 150 per cent of the actual earnings for the 

first year and 200 per cent of the average earnings during the ten year 

134'irhe Success of Industrial Mergers," Quarterly Journal of Eco
nomics , L (November, 1935), pp. 68-96. 

*35Ibid.f Although Professor Livermore discusses the problem of 
defining "success," he never formulates a clear test. 

*^6"a Statistical Test of the Success of Consolidations," Quarterly 
Journal of Economics, XXXVI (November, 1921), pp. 84-101. 
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period after consolidation. (3) Even allowing sufficient time to permit 

the consolidation to improve its organization and to effect all of its 

anticipated economies, Dewing found surprisingly that earnings steadily 

diminished, that for the first year after consolidation they were seven 

per cent greater on average than.the earnings of the tenth year after con

solidation! 

Recent findings suggest that conglomerate mergers in a very large 

proportion of cases prove to be unprofitable and that synergy is frequently 

137 difficult to realize. While no official tally is kept of mergers that 

later fail, a Booz, Allen & Hamilton (management consultants) study reports 

that such a fate befell at least 36 per cent of all those mergers consummat

ed in a recent five-year period.*^8 

Salem-Brosius, Inc. provides a classic example of a "merger gone bad." 

Salem-Brosius, a Pittsburgh maker of steel mill heating furnaces, diversi-

( 

fied in 1958 and 1959 by acquiring companies making components for indus

trial heating furnaces utilizing nuclear energy. Management failed to be 

equal to the task, however. As Harold R. Hear, President, explains: "We 

got a little far afield from our management capabilities."139 indeed, 

losses stemming from its nuclear hardware division totaled $8 million be

tween 1959 and 1962, putting Salem-Brosius in such a precarious financial 

fix that in 1962 it had to default on sinking fund payments to retire deben

tures and its current liabilities exceeded current assets. 

137 
For a further discussion, see D. J. and J. M. Patterson, "Con

glomerates: The Legal Issues," Business Horizons XI (February, 1968), 
pp. 39-48. 

Weingarten, "Give Us a Merger Policy," Dun's Review. XC 

(December, 1967), pp. 43-44+. 

139tyall street Journal. (February 4, 1964), p. 18. 
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Such management deficiencies are a frequent cause of merger fail

ure. The Harvard Business Review interviewed 25 executives from 22 com

panies in 1965 on this question and found that merger failure occurred 

in a recurring pattern: "the sum of the managerial competence in the 

parent company plus that of the acquired company fails to equal or exceed 

the demands of the management tasks found in the newly merged organization. 

This pattern was found to be so universal that the survey concluded it to 

have "almost the stature of a physical law."^^ 

Another cause of merger failure has been mismatches of size. The 

same study revealed that in 84 per cent of the failures the acquired com

pany's sales volume was less than two per cent of the parent company's at 

the time of acquisition.*^ As an executive commented, the acquired com

pany "was so small no one in corporate headquarters could get interested 

in it," and "we couldn't get these little entrepreneurs to think like big 

business men."*^ Some economists, Arthur Burns among them, feel that di

versification through merger is responsible for inefficiency because it 

makes the allocation of costs difficult or impossible to ascertain and 

therefore contributes to production inefficiency and ultimately to merger 

breakdown. 

The seriousness of such merger breakdown is suggested by a W. T. 

Grimm & Company report that 15 per cent of all acquisitions in 1965 were 

l40Kitching, op. cit., p. 91 

*^Ibid., p. 92. See also 'Why Companies Seek Greener Fields," 
op. cit.. p. 64; Kenneth R. Andrews, "Product Diversification and the 
Public Interest: Harvard Business Review, XXIX (July, 1951), pp. 91-107. 

l^Kitching, ibid. 

Andrews, loc. cit. 
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for parts of a company—that is, for previously merged divisions which 

had proven unprofitable to the newly merged corporation.^^ It should be 

noted that such partial acquisitions are less likely to raise Justice De

partment and Federal Trade Commission scrutiny. Typical of these divesti

ture moves was the selling off of the Rawson Drug & Sundry Company division 

by Foremost-McKesson, Inc., the sale by Gray Manufacturing Company of its 

Faraday Division in 1963, and American Sugar's disposal of its Cochran 

Equipment Company division that had been acquired late in 1965. 

Not only are mergers falling apart after consummation, but a ris

ing number are being cancelled prior to that time. According to W. T. 

Grimm & Company, public announcements of merger cancellations rose 96 per 

cent from a year earlier in the first nine months of 1968.This figure 

may be somewhat meaningless, however, as a consequence of new stock ex

change and court rulings. The court decision in the Texas Gulf Sulphur case, 

C 

for example, has led many executives to conclude that they must announce 

immediately any developments that might have an effect on the prices of 

their companies' stock. This obviously includes merger plans. Thus, they 

make a public announcement as soon as merger talks are commenced—even 

1 lift though the merger may have little chance of being brought to fruition. 

This naturally tends to inflate the number of merger cancellations. 

Nonetheless, a large number of seriously negotiated mergers are 

cancelled prior to consummation. Table 4 summarizes the reasons for break

down of 16 prominent merger attempts of the last three years. 

*^"Why Companies Seek Greener Fields," loc. cit. 

^-H?all Street Journal, November 15, 1968, p. 1. 

146xbid. 
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It will be noted that the major reasons for termination of talks 

in these 16 cases were (1) market changes, (2) antitrust and other legal 

snarls, (3) an impossible product mix, (4) threats of stockholder dissent, 

(5) warnings by accountants after a preliminary examination, and (6) a 

potential clash of managements'. That antitrust and legal considerations 

are the second major cause of merger breakdown is indicative of the effects 

of antitrust enforcement. 

Even if the merger breaks down, the acquiring company may profit 

handsomely. The company proposing the merger usually will buy some stock 

of its intended partner. When it announces its merger proposal the price 

of that stock usually rises, and the price often stays up even if the 

merger falls through, thus allowing the rejected partner to sell out at 

a profit. In some instances, reports the Wall Street Journal, such profits 

can be immense.This is particularly likely if the rejected corpora

tion loses out to another concern that makes a better tender offer, to 

whom it can then sell its stock at an even higher tender price. 

RevIon, Inc., for example, bought nine per cent of Norwich Pharma-

cal Company's stock before proposing merger. Norwich turned down the mer

ger offer and instead merged with Morton International, Inc. Revlon, far 

from dejected at the turn of events, sold its Norwich stock for a $4 million 

148 
profit. That was far from the biggest profit made in recent years. It 

is estimated that Gulf & Western Industries has made at least $75 million 

by selling stocks of Sinclair Oil Corporation, Pan American World Airways 

147wall Street Journal. (January 27, 1969), p. 1. 

l48Ibid. 
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and Armour and Company. Loew's Theatres, Inc., made a pretax profit of 

some $28.5 million by selling stock of Commercial Credit Corporation, 

when its merger with that company fell through. In the merger game, 

companies may win even when they lose.*^ 

The profits have come so fast and in such amounts that some people 

are wondering if mergers are really the goal of all companies that make 

merger proposals. Ernest Stern, a stockholder in Sinclair Oil (which 

had turned down a merger with Gulf & Western in favor of one with Atlan-

tic-Richfield), charged that Gulf & Western was "a manipulator that 

accumulates stock not for investments but to enrich itself" by reselling 

at a profit.*-*® And a suit was recently filed against Omega Equities, 

Inc. by two music publishers which Omega was dickering to buy in 1968, 

charging that Omega never intended to consummate the merger but had 

entered into it "solely to . . . increase the price" of Omega stock. 

C 

Theories of the Competitive Impact of Conglomerate Mergers 

Executives of conglomerates, not surprisingly, contend that their 

activities make for more competition rather than less. Litton Industries, 

for example, acquired a foreign manufacturer of cash registers, Sugnska 

Dataregista (Sweda), a company in a market which for years had been dom

inated by the National Cash Register Company. Litton's president, Roy 

Ash, claims that this acquisition "gave it (Sweda) the financial muscle 

149Ibid. 

150Ibid. 

l-**Clem Morgello, "Story of a Hot Stock," Newsweek, LXXIII 
(May 12, 1969), p. 85. 
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to become the first real competition for NCR."*-^ Without the resources 

of Litton that enabled Sweda to open 400 service centers and develop new 

products, "Sweda would never have made it on its own." Ash claims. 

Conglomerates raise some of the most difficult problems of eco

nomic analysis. Economic theory provides insight into the effects of 

horizontal and vertical mergers on competition, but it offers much less 

help in the analysis of conglomerate mergers.153 

How, for example, can the acquisition of a company neither pro

ducing nor marketing a product handled by the acquiring firm have any 

effect upon competition? Clearly, the number of competing firms before 

and after the acquisition remains unchanged. There is no immediate and 

direct lessening of competition as with a horizontal merger. 

A meaningful economic analysis of a conglomerate acquisition would 

require an evaluation of potential effects in the markets of both the ac

quiring and acquired companies. Necessarycwould be a study of the struc

ture and behavior of each market in the pre-merger situation, and of its 

post-merger probabilities. If an acquired company has unusually large re

sources, as is often the case with the conglomerate, and it moves into an 

industry occupied by a large number of small units, the entire market struc

ture and competitive nature of the industry may change. The small firms, 

152Wall Street Journal, (July 25, 1968), p. 12. 

^^For a discussion, see Ephraim Jacobs, 'Economic Proof in Sec
tion 7 Cases," Record of the Bar Association of the City of New York. 
XIII (May, 1958), pp. 303-311; John C. Narver, Conglomerate Mergers and 
Market Competition (Berkeley: University of California Press, 1967); 
Betty Bock, "Mergers and Markets: An Economic Analysis of Developments 
in the Mid-1960s Under the Merger Act of 1950," Studies in Business Eco
nomics No. 100, 6th Ed., (1968); E. Houston Harsha, "Illinois State Bar 
Symposium: Conglomerate Merger and Reciprocity—Condemned by Conjecture?" 
Antitrust Bulletin. IX (March-April, 1964), pp. 201-230. 
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for example, may suddenly find themselves at a gross disadvantage because 

of the disparity in size vis-a-vis the acquiring company. The replace

ment by one of the small units by a conglomerate giant may raise new entry 

barriers to the industry, thus deterring new and smaller competitors from 

entering the field. Although it .may be difficult to evaluate the probable 

anti-competitive effects of a conglomerate merger, there are standards 

which can be employed for such evaluation. 

Part IV is subdivided according to such a standard. Four theories 

have been put forward to condemn the conglomerate merger, and these have 

come to compose criteria for judging the competitive impact and legality 

of any conglomerate. 

The "Deep Pocket." Differentials in size and wealth are the 

source of "deep pocket" advantages. The large diversified corporation can 

outbid, outspend, or outlose the small one. Corwin Edwards, a foremost 

authority on the economics of the conglomerate firm, contends that "from 

a series of such momentary advantages it derives an advantage in attain

ing its large aggregate results."154 antitrust agencies have received 

many complaints from specialized producers or distributors who assert that 

their enterprise has been injured by price reductions made by diversified 

businesses using the specialty as a loss leader. 

A company that spreads itself across many products and a wide geo

graphical area has immense opportunities for multiple contacts with large 

concerns, and may use such contacts to the detriment of smaller companies. 

l^George stigler, ed., Business Concentration and Price Policy, 
(Princeton: Princeton University Press, 1955), pp. 336-337. 
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The diversified corporation has a maximum chance to discipline or destroy 

a smaller company by a localized attack without serious injury to itself. 

The advantage of the large conglomerate is particularly evident in its re

lations with suppliers. Discrimination between large and small buyers is 

possible not only in prices but also in other aspects of the terms of sale. 

The large conglomerate may be able to select the best quality and receive 

more favorable credit terms. The savings in distribution and marketing 

costs can be immense. Indeed, so expensive is prime time television ad

vertising that only the largest enterprises can afford it, and they are 

given the greatest discounts. 

Accompanying differences in financial strength is a difference 

between the attitudes of large concerns toward one another and their atti

tudes toward smaller business enterprises. The large conglomerate must 

show a regard for the strength of other large concerns by, what Edwards 

c 1 s s terms, a "circumspection in its dealings with them." Such caution is 

unnecessary in dealing with smaller enterprises. As the interests of 

large concerns are likely to coincide at many points, it is possible for 

them to mobilize at any one point a considerable aggregate of resources. 

Large companies occupying different fields may work out arrangements 

among themselves for the exchange of technology and the joint development 

of productive resources. Even in the legal realm, the large conglomerate 

may have a considerable advantage. "Every patent may be the basis for a 

lawsuit, and an enterprise holding 500 patents has great capacity for legal 

harrassment of those it may accuse of infringement, whether or not the 

patents are eventually found to be valid. 

155Ibid., p. 335. 

^^Ibid., pp. 345-346. 



78 

The deep pocket theory, in summary, suggests that rational behav

ior of the merged enterprise may provide for subsidation of products 

and activities in the expectation of eventually greater profits. The 

test is the ability of the conglomerate to shift resources among its mar

kets, thus taking full advantage of its large size. As the hearing exam

iner in the Procter & Gamble-Clorox merger case put it: "The test of con

glomerate power is whether a corporation is able to concentrate its compet

itive efforts at one point by shifting the financial resources and compet

itive strength from one industry or market to another."157 

Reciprocity. Reciprocity was defined by Federal Trade Commissioner 

Philip Elman in his 1962 opinion in the Consolidated Foods-Gentry merger 

case. He saw it as the practice "whereby firms, overtly or tacitly, make 

concessions to one another in order to promote their own business."158 

Perhaps the most common form of reciprocity is reciprocal buying. As Elman 
( 

suggests, this involves no more than the idea that 'I will buy from you if 

you will buy from me,' or the unspoken, 'If I buy from him, then he will be 

more likely to buy from me.' 

The conglomerate firm's greater reciprocity opportunities arise as 

a consequence of its operating in more than one market. If a widely diver

sified conglomerate confronts numerous suppliers (especially if the suppli

ers are themselves diversified) the opportunities for direct or complex re

ciprocal relationships can be numerous. The large concentrated purchases 

made possible by conglomeration provide the opportunity to tie up large 

sales volumes. 

*^C.C.H. Trade Regulation Reporter, par. 16673, p. 20,583. 

158gtc.H. Trade Regulation Reporter, par. 16182 (FTC Docket 7000). 
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Reciprocity may be considered one form of a tying arrangement, 

whereby sales are made only with the agreement that other products or 

services will be purchased or sold. Such tying arrangements are out

lawed by Section 1 of the Sherman Act and Section 3 of the Clayton Act. 

Where reciprocity is formalized, these two acts may be potent weapons to 

use against the conglomerate. However, in the more usual case where recip

rocal purchases are "voluntary," it may be difficult to prove a formal in

fringement. Genuine doubts will arise that the potential foreclosure of 

1 59 competition will become actual. 

Potential Competition. It may be charged that conglomerate mer

gers eliminate potential competition between the acquiring and acquired 

firms and therefore would lessen competition in the relevant market. Po

tential competition arguments have been posed on two fronts. The first, as 

applicable to market extension mergers, claims that the acquired and acquir

ing firms had previously sold in separate geographic or product markets but 

had a good chance of eventual intermarket penetration. The merger made 

such potential competition impossible, whereas the probable entry of either 

firm into the other's market would have provided salutary effects on com

petition. Product-extension mergers raise a similar question: Would the 

acquiring company have gone into the acquired's product area of activity 

without the merger? If so, an'additional competitor would have been cre

ated. With the merger, however, the number of competitors remains constant. 

159&S a consequence, Donald Turner argues that the magnitude deamed 
to be "substantial" lessening of competition in such cases should be a 
larger percentage of the market than in typical cases involving Section 
3 of the Clayton Act. Loc. cit. 
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Aggregate Concentration. The significance to antitrust of increas

ing aggregate concentration resulting from the conglomerate merger may be 

better understood if one considers that, as a consequence of diversifi

cation, certain firms have become more significant than the industries 

in which they operate. Procter'Sc Gamble, for instance, had sales several 

times greater than the total sales of the bleach industry in which it be

came active with the acquisition of Clorox. The conglomerate merger 

movement threatens to break down traditional industry boundaries, and as 

noted earlier, makes conventional economic analysis focusing on market 

power in a single market and assuming a single product of little relevance. 

The first Chairman of the President's Council of Economic Advisors, 

Dr. Edwin G. Nourse, fears that conglomerate-derived market power tends to 

produce still more monopoly power. As he sees it, there is "no demon

strable or discernible list, national or international, at which such 

concentration of economic power, once fully under way, would automatically 

cease."160 ^ concern enjoying bargaining power sufficient to obtain large 

profits obviously enjoys a preferential status in increasing its size and 

bargaining power even further. The process is cumulative, in other words, 

leading to an increasingly concentrated control of the nation's corporate 

assets. The extent of such industrial concentration and the role of the 

conglomerate merger in the same is the subject of analysis in Part II of 

this paper. 

A chief concern is that industries that once competed in separate 

arenas will have their competitive zeal diluted as conglomerates operate 

160y# senate, Committee on the Judiciary, "Administered Prices: 
A Compendium on Public Policy," 88th Cong., 1st Sess. (Washington: Gov
ernment Printing Office, 1966), p. 255. 
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across many industries and meet as rivals in many markets. If they be

come aggressive in particular markets, they must anticipate retaliatory 

measures elsewhere. Thus, there is a tendency to "live-and-let-live," 

with resultant non-competitive implications. As Jerry Cohen puts it, 

"Aggregate concentration enables industry to insulate itself from market 

161 
forces." The late Senator Estes Kefauver, a great student and proponent 

of antitrust, noted some years ago that "an increasing number of impor

tant industries in our economy have acquired--and are continuing to ac

quire—a built-in immunity to the forces of the market."162 jAMES A. 

Rahl, Professor of Law at Northwestern University, writes: ". . . (I)t 

strikes me that when a firm's entry and exit is governed by such consid

erations as trading in capital gains and losses, it is not as likely to 

make resource, price and production decisions in the use of assets in the 

socially responsible way believed to occur under good competitive market 

conditions."*^ In a variety of ways the dissipation of competitive market 

controls through administered prices is taking place, and the conglomerate 

is facilitating the movement. The effect is to insulate industry from 

price competition, and this does not necessitate conspiratorial action. 

The fundamental conclusion of this section is that conglomerate 

mergers are not inherently procompetitive. It should not be assumed that 

they are, therefore, always anticompetitive. Under some conditions, as 

John C. Narver, an important student of the economics of the conglomerate 

161Interview, (April 18, 1969). 

l^Estes Kefauver, In a Few Hands: Monopoly Power in America, 
(New York: Pantheon Books, 1965), p. 186. 

^-^Correspondence dated April 16, 1969. 
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firm points out, they probably can promote competition.Donald Turner 

suggests that "there is no reason to anticipate that a change in the char

acter of the firms, if unaccompanied by a significant decline in the num

ber of sellers, would produce a less competitive situation than previously 

existed. Indeed, if economies of scale are involved, it is highly probable 

that competitive performance will be improved."^"* 

The fact remains that there are serious anticompetitive tendencies 

inherent in the conglomerate. John Kenneth Galbraith no doubt under

states the case when he reports: "I do have the definite feeling that the 

economy will not be notably improved by the leadership of some of the people 

166 
who are in the business of creating conglomerates." The following anal

ysis of conglomerates and economic concentration should put added meaning 

in Professor Rahl's words: "After much hemming and hawing about it, in 

which I find I have a lot of company, I have arrived at the view that some 

conglomerate mergers are a substantial threat to values sought to be pro

tected by antitrust policy."167 

l^^Narver, loc. cit. 

^"*0p. cit., p. 1357. 

166Q0rreSp0ndence dated March 26, 1969. 

167 
Correspondence dated April 16, 1969. 
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CHAPTER 4 

AN ANALYSIS OF AGGREGATE ECONOMIC CONCENTRATION 

Concentration refers to "the ownership or control of a large pro

portion of some aggregate of economic resources or activity either by a 

small proportion of the units which own or control the aggregate, or by 

a small absolute number of such units.In other words, it refers to 

the share of a market in a few hands. Aggregate concentration, in turn, 

refers to the relative share of total national sales, assets, or similar 

measure, held by a specified number of corporations, usually the 100 or 

200 largest. 

The terms may be difficult to apply for two reasons. First, the 

concept of product or commodity is often vague. In determining market 

concentration, industry classifications of the census are usually adopted, 

but they were developed for other reasons. As a consequence, substitut-

able lard and shortening are listed as separate industries, and virgin 

2 
and scrap aluminum are considered to be unrelated commodities. Obviously 

concentration rations will vary according to definition of the relevant 

market. 

Second, concentration measures may tell one little about the size 

distribution of sellers. Many patterns are possible. There may be a few 

*Joe S. Bain, Industrial Organization (New York: Wiley, 1959). 

^For a discussion, see Richard B. Heflebower in Sylvester E. Berki, 
ed., Antitrust Policy: Economics and Law (Boston: Heath, 1966), pp. 141-
142. 

84 
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large sellers and several small producers, as in the case of rubber. 

There may be one large seller and several smaller ones, as in aluminum. 

Or there may be only a few large sellers, as in cigarettes. The follow

ing discussion from Joe S. Bain illustrates how the statistical concept 

of concentration is at times complicated and ambiguous: 

It (concentration) can be fully measured at any given time 
only by a complete description of the number and size dis
tribution of all sellers in the market, but is commonly de
scribed by certain key indices of the proportion of the 
market supplied by a certain absolute number of sellers. 
For example, in market A the first 4 sellers supply 60 per 
cent of the market, the first 8 supply 70 per cent, the 
first 20 supply 80 per cent, and there are 160 sellers in 
all. Now twenty years pass, and the concentration (or the 
number and size distribution of sellers) has changed, but 
in a complex way—that is, the first 4 sellers supply only 
50 per cent of the market, the first 8 supply 75 per cent 
of the market, the first 20 supply 80 per cent, and there 
are only 110 sellers in all. Has concentration increased 
or decreased? Embarrassingly enough, it has done both. 
According to the criterion of proportion of the market con
trolled by four sellers it has decreased (from 60 to 50 
per cent); according to the control-by-eight criterion it 
has increased (from 70 to 75 per cent); according to the 
control-by-twenty criterion it is unchanged (at 80 per 
cent); according to the total number of sellers criterion 
it has increased, since the number of sellers is reduced 
from 160 to 110. 

Measures of concentration for the whole economy, as utilized in 

the present analysis, are less popular than measures for particular in

dustries as Bain has just described. Aggregate concentration cannot be 

equated with monopoly, but an examination of it will suggest the chang

ing structure of American economic enterprise, and can be revealing in 

terms of an analysis of the conglomerate merger. 

^Quoted by D. R. Kamerschen, "American Antitrust Policy: 
At the Halfway House," Antitrust Bulletin, X (September-December, 
1965), p. 888. 
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The year 1931 was noteworthy in the statistical study of concen

tration. First the Statistics of Income began to present balance-sheet 

data classified by industry and size. Second, there appeared an article 

by Gardiner C. Means in the American Economic Review which may be said 

to have inaugurated the systematic study of concentration.^ These find

ings were embodied in a well known book the next year by Means and Adolf 

A. Berle entitled The Modern Corporation and Private Property, and elab

orated in 1939 in a study of the National Resource Committee.-' 

Much of the debate on aggregate concentration stems from the Berle 

and Means study which drew attention to the astonishing degree of control 

which a relatively few corporations had secured over the economy of the 

United States. The 200 largest non-financial corporations were said to 

control about one-half of the entire corporate wealth of the country in 

1929. The authors contended that corporations had ceased being merely 

legal devices through which private businesses were conducted and had be

come rather a means of organizing the economic life of the country. They 

found that "(w)ithin 'the corporate system' there exists a centripetal 

attraction which draws wealth together into aggregations of constantly 

increasing size . ... The trend is apparent, and no limit is as yet in 

s ight. 

Berle and Means noted that the assets of the largest 200 

^The "Large Corporation in American Economic Life," American 
Economic Review, XXI (1931), pp. 10-42. 

^Adolf A. Berle and Gardiner C. Means, The Modem Corporation and 
Private Property, (New York: Macmillan, 1932); "The Structure of the Amer
ican Economy," Vol. 1 (Washington: Government Printing Office, 1939). 

^Berle & Means, d£. cit., pp. 40-41. 
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non-financial corporations were increasing during the 1909-1929 period at 

a 6.83 per cent compound annual rate. In contrast, all nonfinancial cor

porations were growing at the rate of only 3.72 per cent per year. Thus, 

the top 200 were increasing relative to the corporate universe by 2.03 ; 

/ 

per cent per year. The authors extrapolated this trend and found that 

by 1950 some 70 per cent of all nonfinancial corporate activity would be 

carried on by the 200 largest corporations. 

Berle and Means' projection failed to materialize by 1950, but their 

pioneering efforts opened the door to a multiplicity of other studies. A 

summary of these reveals the following: (1) Starting with a relatively un-

concentrated business structure after the Civil War, there was a sharp in

crease in overall concentration until roughly 1910, this primarily being due 

to increased concentration in manufacturing. (2) From 1910 until 1935 a 

further significant increase in overall concentration was mainly due to a 

sharp rise in concentration in the utility and retail trade sectors. Over

all manufacturing concentration was roughly constant over this period despite 

major movements in specific industry concentration. (3) From roughly 1935 

to 1950, business concentration remained relatively stable both within the 

overall economy and within the principal sectors. (4) From 1950 to date, 

overall concentration has significantly increased, due in large measure to 

the growing influence of conglomeration.^ 

What does increasing concentration mean? First, it suggests that 

the largest corporations are accounting for ever more of total economic ac

tivity, thus limiting the effectiveness of competition which assumes a 

large number of small sellers. High concentration seems to be conducive 

^For a discussion, see Kamerschen, pp. 879-896. 
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to poor performance in the crucial matter of price-cost relations. Hear

ings before the Hart Antitrust and monopoly Subcommittee in 1966 revealed 

that the increase in aggregate concentration is intimately related to high

er prices and ultimately higher taxes.® Thus, as a matter of public pol

icy, Bain has concluded that "it would be salutary to preserve and as neces

sary create market structures that are no more than moderately concentrated 

. . ..The need at present for further clarification of the standards of 

legality under Section 7 of the Clayton Act stems from the fact that, unlike 

earlier rises in total concentration, the situation today does not have its 

primary effect in increasing concentration in particular markets. Rather, 

companies are becoming multi-market in scope, increasing total concentration 

without greately disturbing individual industry concentration ratios. 

Aggregate Concentration in the Post-War Period 

Figures released by the Bureau of Economics of the Federal Trade 

Commission reveal a persistent and substantial rise in the share of assets 

controlled by the 100 and 200 largest American corporations. An especially 

sharp rise occurred between 1965 and 1968 when the number and size of mer

gers accelerated sharply. 

In 1947 the 100 largest manufacturing corporations accounted for 

39.3 per cent of total manufacturing assets.^ As Figure 2 reveals, by 1967 

the 100 largest corporations (not necessarily the same 100 as in 1947) held 

47.6 per cent of such assets, an increase of more than eight percentage 

O 
Concentration Hearings, op. cit.. p. 1863. 

9 
Industrial Organization, op. cit., p. 464. 

•^Philip A. Hart arid Roman L. Hruska, "Forecast of Antitrust Policy 
Regarding Economic Concentration," Antitrust Bulletin X (January-April, 1965), 
pp. 53-54. 
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points in 20 years. Indeed, by 1967 the 100 largest held about the same 

share of total assets as had been held by the 200 largest in 1948. The 

share of the top 200 had risen to 58.7 per cent in 1967. 

Willard E. Mueller, who derived these figures, points out that this 

development occurred despite the enormous growth of the economy over the 

period.^ Whole new industries were born and old ones were expanded--result-

ing in a net growth of over 50,000 in the corporate manufacturing popula

tion. Thus, the 100 and 200 largest corporations expanded their shares 

dramatically in a universe which was itself expanding rapidly during the 

period. Dr. Mueller contends that the asset share held by the 200 largest 

corporations actually would have declined somewhat over the period had it 

12 not been for merger activity by these corporations. 

Dr. Russell Parker of the FTC estimates that the trend accelerated 

upward in 1968, with the 200 largest increasing their percentage of total 

manufacturing assets by three or more percentage points, and will increase 

them by at least two more in 1969.^ Data presented at the Hart Concentra

tion Hearings indicate that by 1975 some 75 per cent of all manufacturing 

assets will be in the hands of only 200 corporations.^ 

Figure 3 shows that the 78 largest companies with assets exceeding 
« 

$1 billion each held 43 per cent of all assets and earned 49 per cent of 

all the profits in the first quarter of 1968. In contrast, the 185,000 

^Statement of Willard E. Mueller, op. cit.. pp. 10-11. 

12Ibid. 

^Interview, April 15, 1969. 

l^For a discussion, see Philip A. Hart, "Antitrust at the Cross
roads, "Antitrust Bulletin. XI (January-April, 1966), p. 321. 
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companies with manufacturing assets under $10 million held as a whole only 

14 per cent of all such assets and earned only 12 per cent of the total 

manufacturing profits. As Senator Hart concluded: "What this means is 

that the overwhelming weight of the data and testimony clearly indicates 

that overall concentration during the past two decades has increased sig

nificantly."^ His view is shared by Assistant Attorney (Antitrust) General 

McLaren. McLaren recently commented that "1 really became concerned . . . 

about a year ago . . . after talks with businessmen, lawyers, and other 

people. None of us felt we wanted to end up working for one of the 200 

largest companies in America or for supercorporate governments who controlled 

national policy."**' 

Not all authorities agree with the proposition that concentration is 

evil. Criticism of such a view at the 1965 Concentration Hearings ranged 

from Professor Adelman's comment that "absolute size is absolutely irrele

vant" to Dr. Jules Backraan's conclusion tfrat the trend toward conglomerate 

1 7 growth is invigorating competition. Dr. Backman noted that the concen

tration ratios may refer to changing combinations of companies, that thei 

multiplication of new products and the internationalism of business have 

added new dimensions to competition and to markets, that large companies 

have been vulnerable to losses in market position as is shown by changes in 

ranking and in market shares, and that price leader-follower relationships 

1 ft have been weakening. 

l->Hart and Hruska, 0£. cit., p. 55. 

16"Nixon's Deconglomerator." op. cit., p. 69. 

^Concentration Hearings (1965), ££. cit., p. 576. 
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Other critics of aggregate concentration as a measure of loss of 

competitive vigor in the economy, exemplified by Nebraska's Senator Roman 

L. Hruska, point out that since World War II the average market concentra-

19 tion in specific manufacturing industries has remained stable. Senator 

Hruska refers to the Johnson Administration Cabinet Committee's analysis 

which revealed that in 213 industries, the largest four firms accounted for 

OA 

an average of 41.2 per cent of sales in 1947 and 41.9 per cent in 1966. 

What these critics fail to do is analyze such raw figures. They merely con

firm, as suggested earlier, that, while overall concentration is steadily 

increasing, concentration within specific industries has changed little. 

The conglomerate merger would appear to be the explanation for this seem

ing paradox. 

Mueller has added fuel to the critic's fire by suggesting that in 

producer goods fields (i.e., machinery and steel) the largest companies 

may actually be playing a shrinking role. But in consumer goods, the re

verse is true.Mueller concludes that "powerful proconcentration forces 

are at work," particularly in distribution and advertising. In producer 

^"Bigness and Diversification: The Conglomerate," Extracts from 
Remarks of Senator Roman L. Hruska, Section of Antitrust Law, American Bar 
Association, March 27, 1969, (privately printed), p. 5. 

^Op. Cit.. pp. 81-82. 

^"Antitrust Hears A Kind Word; FTC Economist Says Merger Policy is 
Lessening Concentration at the Top," Business Week, July 29, 1967, pp. 78-80. 
Dr. Mueller studied 132 separate industries in the producer goods field, and 
81 in consumer goods. In producer goods, 100 of the industries showed sig
nificant changes in concentration over 20 years, and in 62 of these the four 
top companies were playing a decreasing role. But in consumer goods, 67 of 
the groups showed significant change, and in 43 of them the trend was toward 
greater concentration. 
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goods, for example, the purchasers of such products as steel and aluminum 

are not likely to be swayed by advertisements. The average buyer of con

sumer goods, however, is likely to be less sophisticated, and is prone to 

be influenced by product differentiation.^ However, the same Cabinet Com

mittee study to which Senator Hruska refers concluded that 

although overall market concentration trends generally do not 
pose any new threats to competition except in consumer goods 
industries, discretionary power of large firms may be enhanced 
by the other recent changes in industrial structure, particu
larly the growing centralization of industrial assets among a 
relatively few vast conglomerate enterprises. 

Despite the many mergers that have taken place since World War II, 

the business birth rate has not declined. The rate of new incorporations 

continues to surpass both the merger rate and the business mortality rate 

combined. The Statistical Abstract of the United States reveals that the 

total number of American firms rose from 3.1 millions in 1945 to 4.7 million 

in 1960. Some 300,000 new businesses are begun each year.24 Such figures 

tend to emphasize the significance of the increase in aggregate concentra

tion. That only 200 corporations account for an ever greater share of the 

total manufacturing assets "pie" despite this vast proliferation of new 

companies reveals how much greater in size the big are becoming relative 

to the whole. 

22ibid. 

^Op cit., p. 82. 

S. Bureau of the Census, Statistical Abstract of the United 
States, 1968 (89th ed.),(Washington: Government Printing Office, 1968). 
For an analysis, see "The Merger Boom—How Long Can It Last?" Mergers & 
Acquisitions, II (Spring, 1967), pp. 8-9. 
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Mergers and Concentration 

The increase in aggregate concentration is intimately associated 

with the trend of corporate mergers. During the 11 year period, 1951-1961, 

25 the 500 largest industrial corporations acquired 3,404 other companies. 

That was an average of 6.8 acquisitions per firm. A total of 227 com

panies made from 1 to 5 acquisitions; 137 made from 6 to 10 acquisitions; 

54 companies made from 11 to 20 acquisitions; 16 made from 21 to 50 acquis

itions, 4 made from 51 to 100 acquisitions, and 2 made more than 100 acquis

itions apiece. Such growth via acquisition was bound to be reflected in 

total concentration figures. 

The rate of increase in merger activity has sharply accelerated 

in recent years, as Table 5 demonstrates. The total number of mergers in 

1968 was nearly triple that of 1960. Harrison Houghton of the FTC con

cludes that by 1967 the number of recorded mergers in manufacturing was 

C 

running at about double the rate of the peak of the 1920's and more than 

five times the peak of the first merger movement in the 1890s. "Merger 

activity in 1967 experienced the sharpest increase in modern industrial 

26 
history . . concludes Houghton. 

Activity accelerated markedly in 1968, the total number of recorded 

25james W. Markham, "Antitrust Trends and New Constraints," 
Harvard Business Review, XLI (May-June, 1963), p. 85; U. S. House of 
Representatives, Selection Committee on Small Business, "Mergers and 
Superconcentration," 87th Cong., 2d Sess., (Washington: Government 
Printing Office, 1962), pp. 22-23. 

^Harrison E. Houghton, "The Federal Trade Commission's In-Depth 
Investigation of the Conglomerate Merger Movement," Statement before the 
Seminar on "New Developments in Mergers and Acquisitions," Advanced 
Management Research, Inc., New York City, September 19, 1968, p. 6. 



TABLE 5 

OVERALL NUMBER OF MERGERS AND ACQUISITIONS RECORDED, BY INDUSTRY 
OF ACQUIRING COMPANY, 1960-1968 

Industry3 of 
Acquiring Company 1960 1961 1962 1963 1964 1965 1966 1967 1968 

Total Recorded 1,345 1,724 1,667 1,479 1,797 1,893 1,746 2,384 3,999 

Full Acquisitions*5 1,216 1,592 1,504 1,329 1,519 1,628 1,517 2,181 3,799 

Mining 48 74 48 79 59 62 55 82 130 
Manufacturing 918 1,043 985 906 1,006 1,063 1,051 1,557 2,525 
Tradec 127 255 235 186 207 191 188 232 452 
Services and Others** 123 220 236 158 247 312 223 '310 692 

Partial Acquisitions6 129 132 163 150 278 265 229 203 200 

aBroad industrial classification of acquiring company in fully acquisitions only. 

^Acquisitions of other independent companies, subsidiaries of other independent 
companies, and whole divisions of other independent companies. 

°Wholesale and retail trade combined. 

^"Others" consists mainly of companies engaged in insurance, warehousing and storage, 
commercial farming, contract construction, and extending credit to businesses and individuals 
(other than banks). 

Acquisitions involving less than half of the assets or stock of a company. 

Source: Bureau of Economics: Moody's Industrials, Standard Corporation Records, Wall Street 
Journal, Journal of Commerce, and New York Times. 
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mergers exceeding that of 1967 by about 70 per cent.^ In 1968, one com

pany (U. S. Industries, Inc.) acquired 28 "major firms.Many other 

companies acquired ten or more each. 7 The Assistant Attorney General 

(Antitrust) reveals that the number of larger mergers in the early part 

of 1969, was running at double the rate of 1968.3̂  For the first quarter 

of 1969, Mergers and Acquisitions reports that the number of mergers in

volving more than $700,000 hit 446, up 27 per cent from 351 in the 1968 

period.3^ The total number of consolidations, according to W. T. Grimm & 

32 Company, was 1,432, up to 76 per cent from the 815 of a year earlier. 

The pace was expected to decelerate somewhat, however, due to lower stock 

prices, high interest rates, tight money markets and uncertainty regarding 

possible Government restraints on conglomerate mergers. Nevertheless, it 

is expected that the total number of mergers will rise to at least 5,400 

33 
in 1969. 

< 

Another way of viewing the significance of this merger movement is 

^Davidow, op. cit., pp. 1234-1235; Statement of Richard W. McLaren, 
before the U. S. House of Representatives Ways & Means Committee, March 12, 
1969, (Department of Justice Printing), p. 14. 

28yjall Street Journal. (February 24, 1969), p. 10. 

29Ibid. "Major firms" here refers to those involving at least 
$700,000 excluding foreign and divisionsl transactions. To the FTC, a 
"large firm" is one with $10 million and more in assets. Teledyne, Inc. 
and Instrument Systems Corporation tied with second place with 20 completed 
acquisitions each and Republic Corporation was third with 19. 

30'Target Conglomerates," oj^. cit., p. 59. 

•'•'•Statement of Richard W. McLaren, March 12, 1969, loc. cit. 

3^Wall Street Journal, (April 9, 1969), p. 22. 

33Ibid. 



to compare the level of acquired assets with that of new investment over 

a 20 year period. Figure 4 reveals that during the 1948-52 period, assets 

acquired (i.e., through merger) in mining and manufacturing were on the 

average less than three per cent as great as total new capital investment. 

This percentage rose sharply during 1954-1956 as merger activity picked 

up, but fell off in 1957 and 1958 with the coming of a recession. Until 

1967 it averaged about 14 per cent annually. Although annual new capital 

investment did not grow during 1967-1968, the amount of acquired assets 

rose sharply. By 1968 in fact, acquired assets were at least 45 per cent 

as great as total new capital investment for the year, three times the 

level of only two years earlier. These figures suggest that during 1967 

and 1968 many large corporations were emphasizing the investment of their 

financial resources and managerial ability in promoting growth via merger 

rather than through the conventional investment in new plant and equipment. 

C 

Not only is the total number of mergers increasing at an alarming 

rate, but the average size of mergers is growing and causing additional con

cern. In 1966, acquisitions of large manufacturing and mining firms (those 

with assets of $10 million or more) numbered 100, with total assets of some 

$4 billion being acquired. The number of large firms acquired rose to 160 

in 1967, and assets rose to more than $8 billion. In 1968, the number of 

such larger mergers jumped to 188 and the assets acquired rose to $12.4 

'billion. So far in 1969, the assets acquired have been running at an annual 

34 
rate of $18 billion. Over the entire 19 year (1948-1966) period, only 

five companies with assets exceeding $250 million were acquired. In 1967 

"The War on Mergers Escalated," Business Week. (April 19, 1969), 
p. 36. 
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there were six such acquisitions and during 1968 there were 12. More 

large acquisitions occurred in one year, 1968, than during the entire 

35 
two decade period previously. 

\ 

Table 6 reveals this dramatic shift toward large mergers. Note 

that during the first eight months of 1968, more than 40 per cent of ac

quired assets were worth $250 million or more. The average level of 
« 

assets per acquired firm rose from $27.6 million in 1960 to $40.7 million 

in 1966 and reached $48.5 million in 1967.-^ The biggest jump occurred 

in 1968, when the figure skyrocketed to $62 million. In 1968, for the 

first time in history, a manufacturing firm with more than $1 billion in 

assets was acquired. 

With such extensive merger activity, it is not surprising that the 

number of companies with assets in excess of $10 million, particularly 

those with assets between $10 million and $250 million, has been reduced 

sharply. Table 7 reveals that, had the 1,202 large companies acquired be

tween 1948 and 1968 remained independent, there would have been nearly 50 

per cent more companies with assets of $10 million plus operating in 1968. 

Thus far examination has been limited to acquired firms. A corol

lary question concerns the size of the acquiring firm. Table 8 shows the 

distribution of large manufacturing and mining acquisitions by size of the 

acquiring company over the 9 year period, 1960-1968. In almost every 

year beginning with 1960 over 40 per cent of the acquired assets were 

taken over by firms whose assets exceeded $250 million. The figure rose to 

better than 70 per cent in 1968, and averaged 54.8 per cent over the period. 

•^Statement of Willard E. Mueller, op. cit., p. 4. 

^Statement of Harrison E. Houghton, oj>. cit.. p. 16. 



TABLE 6 

ACQUISITIONS OF LARGEa MANUFACTURING AND MINING 
FIRMS BY ASSET SIZE CLASS OF ACQUIRED FIRM, 1960-1968b 

A. Assets 

Asset Size Class 1960 1961 1962 1963 1964 1965 1966 1967 1968b 

($Millions) 
($Millions) 

$10-$25 $590 $536 $638 $452 $826 $705 $841 $1,413 $1,148 
$25-$50 473 481 463 545 702 901 939 1,123 1,672 
$50-$100 446 392 768 1,120 505 868 875 1,101 1,494 
$100-$250 203 722 298 465 770 671 216 2,467 2,307 
$250 & Over 335 766 1,201 2,145 4,526 

Total $1,712 $2,131 $2,167 $2,917 $2,803 $3,911 $4,072 $8,249$11,147 

B. Percentage Distribution 

$10-$25 34.5 25.2 29.4 15.5 29.5 18.0 20.7 17.1 10.3 
$25-$50 27.6 22.6 21.4 18.7 25.0 23.0 23.1 13.6 15.0 
$50-$100 26.1 18.4 35.4 38.4 18.0 22.2 21.5 13.3 13.4 
$100-$250 11.9 33.9 13.8 15.9 27.5 17.2 5.3 29.9 20.7 
$250 and Over - - - 11.5 - 19.6 29.5 26.0 40.6 

Total 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 

Firms with assets of $10 million or more 

b1968: Preliminary, based on eight months at annual rate 

Source: Bureau of Economics, Federal Trade Commission. 
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TABLE 7 

NUMBER OF ACQUISITIONS AND MANUFACTURING ASSETS 
ACQUIRED DURING 1948-1968 COMPARED WITH TOTAL 

MANUFACTURING, 1968 

A. Number 

Size Class of Number of Total Number Number of 
Acquired Mfg. Companies of Manufacturers Acquisitions 
Firm Acquired3 1968 as per cent of 

(Millions) 1948-1968 Total No. Mfrs. 
1968 

$10 - $25 697 1,117 62.4 
$25 - $50 275 507 54.2 
$50 - $100 137 284 48.2 
$100 - $250 71 257 27.6 
Over $250 22 272 8.1 

Total 1,202 2,437 49.3 

B. Assets 

Total Mfg. Total Aquired Assets 
Assets Acquired Mfg. Assets As Per Cent of 
194S-1968a 1968 Total 

(in Millions) (in Millions) Assets 

$10 - $25 $10,485 $17,965 58.4 
$25 - $50 9,613 18,299' 52.5 
$50 - $100 9,315 20,817 44.7 
$100 - $250 9,767 39,404 24.8 

Over $250 9,361 287,402 3.3 

Total $48,541 $383,887 12.6 

aAll mining Acquisitions have been excluded from these data. 

^First quarter. 

Source: Bureau of Economics, Federal Trade Commission. 



TABLE 8 

DISTRIBUTION OF LARGE3 ACQUIRED ASSETS, BY 
ASSET SIZE OF ACQUIRING FIRM, 1960-1968b 

Asset Size of 
Acquiring Firm 
($Millions) 

1960 1961 1962 1963 1964 
(Per Cent) 

1965 1966 1967 1968 

Under $25 9.4 8.3 6.9 3.0 11.5 10.8 7.0 2.6 8.5 

$25 - $50 14.4 8.9 5.6 2.3 4.9 10.5 11.7 5.0 1.9 

$50 - $100 11.7 20.2 14.9 6.5 8.3 9.4 10.7 12.2 8.6 

$100- $250 21.3 6.0 27.6 29.8 29.5 21.g 16.4 19.8 9.9 

$250- $1,000 33.5 28.9 29.4 32.5 23.4 40.8 29.3 52.6 58.2 

$1,000 6c Over 9.8 27.7 15.5 25.9 22.5 6.6 24.9 7.7 12.9 

Totalc 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 

aFirms with assets of $10 million or more. 

^1968: First eight months only. 

cDetail does not always add to 100.0 per cent due to rounding. 

Source': Bureau of Economics, Federal Trade Commission. 
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A relatively few very large companies have accounted for a sizeable portion 

of all "large" mergers. 

In conclusion, the corporate wealth of the United States has become 

ever more concentrated in a handful of the biggest companies. In 1969 

the 200 largest corporations accounted for nearly 60 per cent of all the 

manufacturing assets in this country, an increase of more than 12 per

centage points in two decades.. This increase in part has been the result 

of a vast post-World War II merger movement, with both the number and 

average size of corporate mergers increasing sharply in recent years. 



CHAPTER 5 

THE CONGLOMERATE MERGER AND AGGREGATE CONCENTRATION 

Having established an increase in aggregate concentration for ec

onomy as a whole and having demonstrated that mergers are increasing both 

in number and size and appear to be a prominent factor responsible for 

the increase in concentration, the last step is to analyze the signif

icance of the conglomerate merger in terms of the overall movement. 

Conglomerate enterprises are not peculiar to the 1960s. The old 

general store that carried hardware, staples, textiles, and school sup

plies, was in a sense a conglomerate. So were'variety stores. The first 

general survey of conglomerate activity is to be found in a remarkable 

study, "The Integration of Industrial Operations," published in 1924, by 

the Bureau of the Census.^ Based upon the 1919 Census of Manufactures, 

Willard L. Thorp presented the first quantitative data bearing on the ex

tent of conglomerate businesses. A distinction was made between "simple" 

central firms (those whose enterprises operated in only one industry) and 

"complex" central offices (those whose businesses were in two or more in

dustries.) Thorp found that even in 1919, 31 per cent of the central of

fices were of the latter conglomerate type. One company had establishments 

classified in 13 industries, three were classified in 12 industries each, 

two in 11 industries, and four were operating in ten industries apiece. 

•^Willard L. Thorp, Census Monograph 3, 1924. For a discussion . 
see John M. Blair, "The Conglomerate Merger in Economics and Law, George
town Law Journal, XLVI (Summer, 1958), pp. 676-677. 
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Nearly 20 years later another study, also prepared by Thorp, indi

cated that the conglomerate type had registered noticeable gains, both 

absolutely and relatively. In TNEC Monograph 27, Thorp presented tabula

tions which were comparable to the 1924 study.Analyzing manufacturing 

as a whole, Thorp concluded: "If the 1919 data are adjusted by deducting 

mining companies and railroad repair shops, since they are not included in 

the present study, the percentage of simple central offices in 1937 is 

39 lower than that for the earlier year." There appeared to have been a 

decline in the proportion of simple structures in favor of the conglomer

ate type. 

The trend toward greater conglomeration of industry has continued 

to be present. Fortune Magazine now publishes annually a plan and product 

directory of 1,000 of the largest American industrial companies. This 

directory lists each of the products turned out by the largest corporations 

according to five-digit Standard Industrial Classification (SIC) product 

groups. A five-digit product class is fairly detailed. For example, in the 

steel industry, a five-digit category would include "hot-rolled sheets and 

strip, including tin mill products." The Fortune directory for 1963 listed 

73 five-digit product categories under United States Steel Corporation, 

ranging from cement to whee1-barrows 

Dr. Harrison E. Houghton of the FTC's Bureau of Economics has anal

yzed the number of product classes produced by each of the thousand largest 

3®Thorp and Crowder, "The Structure of Industry," TNEC Monograph No. 
27, 1941, pp. 105-226. 

39Ibid., p. 151. 

^Cited by Harrison E. Houghton, Concentration Hearings (1964), op. 
cit., pp. 156-157. 
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manufacturing firms in 1950 and again in 1962. Figure 5 summarizes his 

findings. 

It is readily apparent that there has been a decided decrease in 

the number of companies which produce relatively few products and a signif

icant increase in the number that produce a large number of products. There 

were 78 corporations in 1950 with only one product, but by 1962 the number 

had fallen to 49. Similarly, corporations producing two through five prod

ucts numbered 354 in 1950 but only 223 in 1952. The chart indicated on the 

other hand that there has been a substantial increase in the number of com

panies producing a larger number of five-digit products. For instance, 432 

of these same corporations produced from six to 15 products in 1950, while 

477 manufactured that many in 1962. Eight companies produced over 50 prod

ucts in 1950 and 15 produced more than 50 in 1962. These data suggest, 

according to Dr. Houghton, "a marked increase in the multiproduct opera

tions of the 1,000 largest corporations.Conglomeration has, as Dr. 

Corwin Edwards puts it, "become characteristic of big business."^ 

Have conglomerate mergers been increasing over this period as a per

centage of the total? The statistics suggest the answer to be decidedly in 

^Houghton's findings were corroborated by other witnesses a£ the 
Concentration Hearings in 1964. See, for example, the testimony of Dr. 
Joel Dirlam analyzing conglomeration in specific industries (op. cit., pp. 
751-767) and the testimony of Dr. Richard Heflebower indicating that over 
one-half of Census four-digit products by a sampling of 100 large corpora
tions in 1954 had not been produced by them in 1929 (ibid., p. 779). Like
wise, the President's Cabinet Committee study revealed that practically all 
of the conglomeration was achieved by merger. A study of large food manu
facturers, for example, revealed that nearly 90 per cent of the entries of 
these companies occurred by merger. "Industrial Structure and Competition 
Policy." op cit., p. 81. 

^Concentration Hearings, ibid.. p. 38. 
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the affirmative. As Figure 6 reveals, in the period 1948-1951, large 

horizontal mergers accounted for 41.4 per cent of the dollar total of 

assets acquired in large mergers. By 1968, horizontal mergers accounted 

for only 3.7 per cent of the total. Over the same period, vertical 

mergers dropped from 20.4 to 6.'4 per cent. Conglomerate mergers, how

ever, rose in percentage of the total from 38.1 to 89.9. Thus by 1968 

almost nine out of every ten large mergers were of the conglomerate type. 

This increase in popularity of the conglomerate consolidation is at 

least partly responsible for the overall increase in conglomeration of 

American industry and the concentration of the economy.^ 

There has been an interesting shift within the conglomerate cate

gory. Comparing the three year period 1964-1967 with 1968 in Figure 6, 

it can be seen that the "other" (i.e., pure) conglomerage type of merger 

has increased sharply. The pure conglomerates constituted more than half 

of all large mergers in 1968, as contrasted with only 21.1 per cent of 

the total in the preceding period. Whether or not this increase in pure 

conglomeration is due to an increase in activity by the enforcement 

agencies vis-a-vis the product and market extention types is open to 

speculation. 

To summarize, the merger movement is becoming ever more con

glomerate in character and, even within the conglomerate spectrum, the 

^Of course, many companies diversify through internal expansion 
as well as via merger. It would be naive to maintain, however, that di
versification through merger is not significant. Analyzing the acquisi
tions of 42 of the "most active acquiring companies" of the 200 largest 
manufacturing firms between 1950 and 1963, Dr. Blair found that of the 
181 acquisitions consummated by them, 81 per cent represented expansion 
into four-digit industries in which the acquired firm was not one of the 
four major producers in 1950. See James F. Rill, "Conglomerate Mergers: 
The Problem of Superconcentration," UCLA Law Review. XIV (1967), p. 1033. 
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movement is increasingly involving firms only distantly related. The 

conglomerate is a prime factor in the accelerating merger movement, and 

as has been observed, the merger movement is contributing significantly 

to the overall increase in industrial concentration. 

These conclusions are accepted by a large number of antitrust 

scholars. As Senator Hart puts it, "there is a substantial consensus 

that much of the increase in overall concentration which has already 

taken place-~to say nothing of the further increases which may occur in 

the future—stem from the rapid growth of the large conglomerate corpo

rations." Clearly, the conglomerate merger presents a pressing problem 

for the student and practitioner of public policy. 
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CHAPTER 6 

THE POLITICAL AND ECONOMIC RATIONALES OF ANTI-TRUST 

Eric L. McKitrick, after characterizing the United States as "a 

middle-class, entrepreneurial, Lockean society," depicts the average 

American as "the result of hopeless social cross-breeding." He is a 

"Jeffersonian aristocrat transmuted into radical democrat, . . . the emer

gent mechanic blended with the entrepreneur."^ This confused political 

psyche is founded upon the distrust of concentrated power. Americans 

have traditionally sought to protect their personal freedom by diffusing 

governmental and economic authority. 

The concept of pluralism is built into the very structure of our 

government. The Constitution provides for a system of checks and balances 

by organizing the power of government into three separate and coordinate 

branches. 

In the economic realm as well, power is preferred on a pluralistic 

rather than a monopolistic basis. "In a broad view," states Lee Loevin-

ger, "the antitrust laws are statutory statements of ideals of the American 

people. The spirit of antitrust is the spirit of liberty, and its method 

is the most practical means of securing and maintaining liberty that mankind 

^•"Is There an American Political Philosophy?" New Republic. April 
11, 1955), pp. 22-25. 

See, for example, Chase and Dolan, loc. cit.; Corwin D. Edwards, 
Big Business and the Policy of Competition (Cleveland: Western Reserve 
University Press, 1956). 
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has yet learned.The fear of the effects of monopoly and undue economic 

control upon political liberty is, as we have seen, one that can be traced 

back to the English political philosopher, James Harrington. Thomas Jeff

erson was well aware of the danger when he admonished against monopolies 

and urged that a measure dealing with economic monopoly be inserted into 

the Bill of Rights.^ Jefferson failed to have such a provision inserted, 

but his theory prevailed nonetheless. Virtually every major political 

party since his time has urged some restraint against the growth of great 

collectivities of industrial power. 

The Politics of Antitrust 

"In antitrust, perhaps more than in other fields of public law, 

political and social considerations are inextricably woven into the fabric 

of law enforcement and judicial rationale," writes James Rill.-* Non-econom

ic considerations were of prime importance even in 1890 when the Sherman Act 

was passed. Congressional debate indicates that the legislators of the late 

nineteenth century were concerned with the political power of the trusts, 

with its potentiality for corrupting governmental officials, its stifling 

of opportunity for enterprising individuals, its undemocratic inequities 

of income distribution.^ 

Similar concerns have been expressed repeatedly over the last 80 

years. Indeed, pressures from political activity on Capitol Hill to this 

^"Antitrust is Pro-Business." Fortune, LXVI (August, 1962), p. 96. 

^Emanuel Celler, Floor Debate on H.R. 2734, Congressional Record, 
XCV (August 15, 1949), p. 11485. 

2E* Git., p. 1031. 

6 William L. Baldwin, Antitrust and the Changing Corporation. Durham: 
Duke University Press, 1961), p. 282. 
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day reverberate through the antitrust enforcement agencies. As James 

Schulz, Senate antitrust counsel for the Republican minority, concludes: 

"The question (of antitrust) is one of political and social factors, more 

than economic."^ Jerry Cohen, majority counsel, goes so far as to suggest 

O 
that "a monopolization case could be made out on political grounds.' 

Antitrust seems to respond to certain social and political values 

in ways which are inexplicable, in terms of purely economic analysis. As 

the decisions of government increasingly come to deal with matters that 

directly affect business, the political advantages of the large corpora

tion have become more important. Professor Edwards demonstrates that 

large companies have developed "a wide variety of techniques for winning 

public respect and sympathy by devices ranging all the way from ballyhoo 

tig 
to substantial contributions of public service. 

Institutional advertising tells the public of large corporations' 

virtues. Speeches, pamphlets, and subsidized studies present their points 

of view. They cultivate contacts with those influential in community af

fairs, the press, education. Charities, educational activities and other 

non-profit activities are all sponsored by large companies. Public opinion 

research, psychological studies, and analyses of group interests are increas

ingly utilized to develop campaigns to achieve specific public relations' 

objectives. The modern techniques of mass communication have given our 

giant corporations an unprecedented power over the human mind. As Professor 

^Interview, April 18, 1969. 

^Interview, April 18, 1969. 

^"Conglomerate Bigness As a Source of Power," Op. cit., pp 347-
348. 
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Stocking concludes: "They are enabling the big and powerful corporation 

with a vested interest in a particular pattern of business control to 

shape attitudes, arouse prejudices, coin good will, form public opinion, 

create habits of thought, with their readers and listeners unaware that 

their ideas are being fabricated for them."-'-® 

Antitrust is public law and public law is essentially political. 

From the start, antitrust public law has had constant political condition

ing. In every session of Congress hearings are held and bills studied 

which deal with various aspects of antitrust enforcement and upon the 

dangers of economic and political concentration. 

Increasing political concern is being expressed over the effect of 

conglomerate take-overs on the disruption of communities, jobs and lives, 

as well as about the cumulative effects that increasing concentration may 

have on political institutions. This is undoubtedly a prime factor in the 

C 11 current concern vis-a-vis the conglomerate.•Li 

Politics plays a role not only in the formation of policy but in its 

execution as well. Indeed, "politics and administration can never be com-

12 pletely separated," writes Bastiaan de Gaay Fortman. The Interstate and 

Foreign Commerce Committees of both the House and Senate regard themselves 

as the "parent committees" of the Federal Trade Commission. A health inter

est is maintained over the FTC by the Judiciary Committees of both houses, 

particularly their Antitrust subcommittees, and by the Small Business 

^Business Concentration and Price Policy, op. cit., p. 358. 

^*See, for example, the testimony of Assistant Attorney General 
McLaren, Wall Street Journal, (January 22, 1969), p. 2. 

^Theory of Competition Policy. (Amsterdam: North-Holland 
Publishing Company, 1966), pp. 154-155. 
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Committees and Appropriations Committees. Even the Government Operations 

Committees call on the Commission for reports and testimony at hearings. 

Likewise, the Antitrust Division of the Department of Justice reflects 

the political views of the executive. This was illustrated in April, 

1969, when President Nixon established a sub-Cabinet Committee on Anti

trust Policy, the object of which was to make sure that antitrust action 

meshed with the Administration's broad economic and political goals.*"* 

Political pressures are directly visible in some antitrust cases. 

When the Justice Department indicated displeasure with the merger of Rock

well-Standard Corporation and North American Aviation, Inc., as a conse

quence of Rockwell's manufacture of an executive jet plane, Governor Dewey 

Bartlett of Oklahoma (in whose state the Rockwell jet was manufactured) 

fired off a heated telegram to the Justice Department, several Congressmen 

whose constituencies were affected launched complaints, and Edwin Zimmer-

< 

man, the antitrust lawyer in charge of the case, received nasty phone calls 

at odd hours of the night.^ Likewise, when a suit was filed against Ling-

Temco-Vought, charging antitrust violations in its acquisition of Jones & 

Laughlin Steel Corporation, LTV suggested that its stockholders express 

their views "through letters to your Congressmen and your Senators and 

to the opinion leaders of your community. 

Antitrust law must be developed in the public sphere as competition 

policy involves the realization of public justice in the economy. In 

l^Wall Street Journal. (April 18, 1969), p. 1. 

^"Finding Homes for Merger Orphans," Business Week, (December 9, 

1967), p. 160. 

^Advertisement appearing in Wall Street Journal, (March 12, 1969). 
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antitrust, the economic aspects are confronted with the political. While 

some economists tend to emphasize the economic substance of policy and to 

neglect the political factors, any theory of policy which neglects the 

political is not complete. As Dimock defines it, "policy is a statement 

of principal and forms the connecting link between purpose and action."^ 

It is naive to expect to forge such a linkage entirely outside the political 

realm. 

The political consequences of economic concentration are frighten

ing. Pre-war Japan provides the best example of the possible consequences 

of power that accrues to large enterprises, a few of which possess impor

tant positions in every part of the economy. A small number of these 

corporate conglomerates collectively labelled the Zaibatsu, dominated the 

Japanese economy in the 1930s.^ Not only did these conglomerates control 

Japanese credit, the opportunity to go into business, and the rate of indus-
< 

trial expansion, but they also dominated the economic aspects of Japanese 

politics. They determined, for example, the character and extent of Japa

nese laws relating to business organization and trade policy. The two 

largest conglomerates in fact took turns in selecting the Minister of Fi

nance, and other companies had similar power elsewhere in the government. 

The Japanese experience was not unknown to legislators urging a stronger 

American antitrust policy following World War II. Argued Congressman Emanuel 

Celler: "I do not want to see my country go the way of Japan. . .."18 

1%. E. Dimock, The New American Political Economy: A Synthesis of 
Politics and Economics (New York: Harper, 1962), p. 19. 

l^Bisson, loc. cit. See also Edwards, Big Business and the Policy 
of Competition, op. cit., pp. 41-42. 

l®Floor debate on H.R. 2734, oj>. cit., p. 11486. 
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It may be argued that the individual cannot experience true politi

cal democracy unless he has some degree of economic independence. If the 

voter is in a position in which economic reprisals can be taken against him 

by the groups over whom he is voting, political independence is not pres-

19 ent. As David McCord Wright suggests, "If the political directorate also 

has control over the economic well-being of the rank and file, and of the 

leaders, this political-economic directorate will be able to exercise so 

much power and so much indirect influence upon the elective process that 

20 the political machinery may frequently cease to be really responsive.1 

Competition, as a political-economic concept, rests upon three 

21 fundamental tenets. First, every person or organization must have avail

able a considerable number of alternatives. The worker cannot be tied to 

one job, nor the businessman to one mode of production or one group of 

customers. Likewise, the buyer cannot be tied to one source of supply. 

Second, competition requires that vested interests not be protected. An 

area of business activity must be open to new ideas and new organizations, 

not exclusively reserved for traditional methods and established concerns. 

Finally, competition requires that all persons and organizations in the 

business realm are basically equal in status and bargaining power. None 

l^For instance, in 1896 many large corporations threatened to close 
down and fire all of their employees if William Jennings Bryan won the 
presidential election. That was not overly conducive to independence of 
judgment on the part of such employees. Paul W. Glad, McKinley, Bryan, 
and the People, 1st ed., (Philadelphia: Lippincott, 1964), pp. 142-165. 

20i»TOWard A Coherent Anti-Trust," Virginia Law Review, XXXV (October, 
1949), p. 686. 

21-Edwards, Big Business and the Policy of Competition, op. cit., 

pp. 2-3. 
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can be favored by a preferential position at law nor by special privilege. 

It is the preservation of such politico-economic competition upon which 

our antitrust statutes are based. 

The foremost champion of small business and economic democracy was 

Louis D. Brandeis, the great American legalist. To Brandeis, bigness in 

22 business was not only bad, it was a definite curse. The business unit 

was more than an economic organization. It was an instrument of social 

and political growth as well. Brandeis warned that, as the owners of in

dependent enterprises and their employees became the servants of big busi

ness, society would be transformed into a nation of robots, unable to per

form the duties of democratic government. He believed that "absolute power 

inevitably leads to abuse," as business1 exploitation of labor and suppres

sion of unionism appeared to demonstrate.^ 

Justice Brandeis, in the American tradition, glorified the little 

C 

entrepreneur who held responsibility for the successful functioning of 

capitalism. As early as 1897, the Supreme Court recognized that the pro

tection and preservation of small business was a prime objective of the 

Sherman Act. In the Trans-Missouri Freight case, it said: "Trade or com

merce . . .may . . .be badly and unfortunately restrained by driving out of 

22 For a discussion, see Ephraim Jacobs, et. ajU, "Small Business and 
the Antitrust Laws: A Symposium," A.B.A. Section of Antitrust Law Proceed
ings , XVI (1960), p. 14; "Mr. Justice Brandeis, Competition and Smallness: 
A Dilemma Re-examined," Yale Law Journal, LXVI (November, 1956), pp. 69-96; 
Osmond R. Fraenkel, ed., The Curse of Bigness; Miscellaneous Papers of Louis 
D. Brandeis, (Port Washington, N.Y.: Kennikat Press, 1965). 

^"Mr. Justice Brandeis . . ibid. 
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business the small dealers and worthy men whose lives have been spent 

therein, and who might be unable to readjust themselves to their altered 

surroundings. 

Judge Learned Hand's 1945 Alcoa opinion contains the most famous 

exposition of the view: "It is possible, because of its indirect social 

or moral effect, to prefer a system of small producers, each dependent 

for his success upon his own skill and character, to one in which the 

great mass of those engaged must accept the direction of a few." He 

added: "Throughout the history of these (antitrust) statutes it has been 

constantly assumed that one of their purposes was to perpetuate and preserve, 

for its own sake and in spite of possible cost, an organization of indus-

25 try in small units which can effectively compete with each other." 

As an abstract ideal economic democracy would require a society 

in which every citizen was an independent entrepreneur, answerable only to 

C 

an impersonal marketplace. Although this Jeffersonian ideal is impractical, 

we cherish it in principle and resist those who contend that bigness is 

best. As a pragmatic people though we have satisfied ourselves with a 

workable compromise that allows us to retain a large measure of the indi

vidual liberty traditionally associated with our pre-industrial past while 

enjoying the fruits of twentieth century mass organization and technology. 

This compromise reflects a great change in the character of Amer

ican economic life since the day of Jefferson. The self-employed farmer 

24United States v. Trans-Missouri Freight Association. 166 U. S. 

290 (1897), p. 323. 

^United States v. Aluminum Company of America, 148 F. 2d 416 (1945). 
Quoted by Robert H. Bork and Ward S. Bowman, Jr., "Crisis in Antitrust," 
Fortune, LKVIII (December, 1963), pp. 140+. 
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and urban entrepreneur have given way to the industrial and service wage-

earner. There are today about five million business firms, 3h million 

26 farms, and fewer than one million self-employed professionals. ° 

The guiding principle of antitrust policy should continue to be 

the maintenance of competition—for political as well as economic reasons. 

The conglomeration of corporate wealth raises serious non-economic ques

tions for the democrat. As Donald Turner puts it, "tentative as our anal

ysis has been, it indicates quite strongly that one cannot support . . . 

conglomerates without trenching on significant economic and other values, 

and therefore without an unprecedented reliance on judgments of an essen

tially political nature. 

The Legal Foundations of Antitrust 

The legal foundations of antitrust law are ancient. Rules outlaw

ing restraint of trade and monopoly were well established in the common law 

by the time of the American Revolution. As early as 1602 the English Court 

declared all monopolies to be contrary to law and public policy. In Darev 

v. Allen it was reasoned that monopoly would result in an increase in price, 

in depreciation in the quality of goods and in the impoverishment of those 

engaged in trade.Two decades later, in 1623, Parliament enacted the 

Statutes of Monopolies, voiding all grants of monopoly, except patents to 

^Charles E. Mueller, "Antitrust and Centralization: A Look at the 
'Planned Economy," Antitrust Bulletin XI (September-December, 1966), p. 974. 

^"Conglomerate Mergers and Section 7 of the Clayton Act," op. c.it., 
p. 1394. 

^Darcy v. Allen, King's Bench, 1602. 11 Co. Rep. 84:77 Eng. Rep. 
1260. For an early history of antitrust, see Lee Loevinger, "Antitrust, 
Economics and Politics," Antitrust Bulletin, I (September, 1955), pp. 
225-259. 



123 

inventors for a period not to exceed 14 years. By the time of the Ameri

can Declaration of Independence, the common law held that monopolizing and 

any combination attempt to raise prices were offenses against the public 

interest as were forestalling, regrating, engrossing, and usury. As set 

forth in Blackstone's Commentaries. the common law held that monopolies 

were to be punished by the awarding of treble damages and double costs to 

29 those who might be injured by them. 

In the United States, John Marshall laid the judicial basis for 

the power and authority of the Federal Government in the economic realm 

in the famous case of Gibbons v. Ogden (1S24). Setting forth the princi

ple of interstate commerce, he concluded: 

The genius and character of the whole government seems to be, 
that its action is to be applied to all the external concerns 
of the nation, and to those internal concerns which affect 
the state generally; but not to those which are completely 
within a particular state, which do not affect other states, 
and with which it is not necessary to interfere, for the 
purpose of executing some of the power of the government. 0 

Through an historical aberration, judicial supremacy became a 

reality in America. The concept was rooted in the idea that statutes in 

derogation of the common law must be strictly construed, an English concept 

that most agree was created by Sir Edward Coke.^ Of all the incidents 

where judicial supremacy has clashed with the legislative process, few 

can compare with those arising under the antitrust laws. As Walter Murphy 

writes, "Perhaps the most striking example of judicial legislation under 

29Ibid., p. 226. 

^Gibbons v. Ogden, 9 Wheaton 1, (1824), p. 195; See also Joseph 
C. O'Mahoney, "Federal Charters to Save Free Enterprise," Wisconsin Law 
Review, 1949 (May, 1949), pp. 407-415. 

3lThomas, oj>. cit., pp. 483-493. 
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the guise of statutory interpretation has been the Court's handling of 

antitrust cases .... The Court soon became . . . 'the ultimate maker of 

32 antitrust policy'. Herbert L. Packer adds "Antitrust law is pre-eminent

ly a body of decisional law, through which content is given to a highly 

33 generalized set of prescriptions." 

It should help at this point to define that "generalized set of 

prescriptions." This is not an easy task for the antitrust laws are fre

quently conflicting and open to debate as to original motivation. Anti

trust policy, in its most basic sense, is a summation (1) of legislation 

prohibiting combinations in restraint of'trade, judicially amended by a 

"rule of reason," (2) of legislation designed to prohibit monopoly, attempts 

to monopolize, or mergers lessening competition, (3) of legislation which 

prohibits some restrictive business practices per se much as price fixing 

and prohibits unfair methods of competition, and (4) of legislation de

signed to limit to actual differences in cost such discriminatory practices 

as might tend to "lessen competition." In the final analysis, antitrust 

policy sets the economic bounds within which individuals and businesses 

are free to do as they please. 

Along with any other regulatory system, the antitrust must protect 

its own integrity. The freedom allowed individuals within the confines of 

antitrust policy cannot be allowed to destroy the freedom of others or to 

subvert the entire system of freedom. As one writer put it, the "foxes 

^^Walter F. Murphy, Elements of Judicial Strategy. (Chicago: 
University of Chicago Press, 1964), p. 14. 

^Herbert L. Packer, The State of Research in Antitrust Law, (New 
Haven: Walter E. Meyer Research Institute of Law, 1963), p. 4. 



125 

cannot end up as masters of the henhouse." Thus, the law contains a 

presumption against growth by combination and in favor of growth by in

ternal expansion. 

This presumption rests upon four postulates. First, firms 

should grow by competition-creating rather than competition-lessening 

methods, by building rather than buying. Second, it is assumed that in

ternal growth stems from success in the market place, whereas combina

tion requires the artificial elimination of a going concern, implying 

the short-circuiting of an exogenous market judgment. The third pos

tulate maintains that economies of scale can be realized through inter

nal growth as well as via acquisition and merger. Thus economic effi

ciency does not necessarily require growth through merger. Finally, 

collective action in restraint of trade is held to be incompatible 

with a competitive free enterprise system. 

< 

In total, the antitrust laws are based on the presumption "that 

possession of unchallenged economic power deadens initiative, discourages 

thrift, and depresses energy; that immunity from competition is a narcot

ic, and rivalry is a stimulant to industrial progress."-*-* Perhaps the 

finest summation of the objectives of our policy was made by Lee Loevinger, 

former Assistant Attorney General in charge of antitrust:^ 

1. Avoidance of consumer exploitation. This is the "most obvious 
objective" of the antitrust laws. The maintenance of compe
tition can best assure reasonable prices and good quality. 

^^Walter Adams, "Outlook for Antitrust and Policy," Nebraska Law 
Review. XLVI (May, 1967, pp. 603-604. 

•̂ United states v. Aluminum Company of America, 148 F. 2d 416 (1945), 
p. 427; See also Northern Pacific Railway v. United States, 356 U.S. 1 (1958). 

•^"Antitrust is Pro-Business," oj>. cit., pp. 96-97. 
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2. Economic efficiency. The impersonal and automatic control 
of prices, products, quality of goods, and allocation of 
manpower and resources should result in efficiency. The 
basic premise is that an economic system based on the im
personal action of the free market is more likely to be 
effective and efficient in the long run than personal 
judgment, "whether exercised through governmental power 
or through private monopoly." 

3. Technological progress. "This is to be brought about by 
full utilization of the diversity that a free competitive 
market offers. Individual inventiveness and initiative 
can blossom only in a free-enterprise, competitive system, 
free of monopolistic influences. 

4. Political democracy. The prevention of concentration and 
dispersal of economic power lays the foundations for polit
ical democracy and of civil liberties. 

5. Economic freedom. The maintenance and preservation of 
economic freedom is an end in itself. "The American people 
believe freedom to be inherently good and to be an essential 
part of that ethical system in which the ultimate standard 
of value is the welfare of the individual." 

The antitrust statutes designed to translate these broad objec

tives into policy statements have been gefneral in prohibition rather than 

specific. While law aimed at specific practices of the day has the ad

vantage of holding it to a minimum judicial and business uncertainty, in 

a dynamic world it also has the disadvantage of rapid obsolescence. As 

will be observed in the next chapter, the specificity of Section 7 of the 

Clayton Act resulted in its emasculation. 

While we pay a price in terms of uncertainty for vagueness, the 

price is probably worth it. Some contend that uncertainty is in fact a 

rather good thing. Supreme Court Justice William 0. Douglas, for example, 

reasons that "the law will always teem with uncertainty . . . under the 

democratic scheme of things .... Philosophers of the democratic faith 

will rejoice in the uncertainty of the law and find strength and glory 
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37 
in it." Federal Trade Coimtiission officials have said much the same. 

The FTC's former Chief Economist, Corwin D. Edwards, has written: "If 

the statute contained a series of specific prohibitions of particular 

practices and of agreements about particular subjects, the ingenuity of 

business-men would soon devise new ways of accomplishing restrictive 

ends ...."38 

It has been objected, on the other hand, that the general stan

dards for antitrust policy are shifting and subjective.^9 Woodrow Wilson • 

once maintained that "nothing hampers business like uncertainty."^® As 

Financial World complained in 1965: "If- anything, the boundaries between 

what is permissible and what is forbidden under the antitrust laws have 

become less distinct in recent years . . This must be admitted. 

In justification, one can argue that the alternative—rigid administra

tive control of business with precise quantitative legislative pro

visions—is unacceptable to the American tradition. Jerrold Van Cise's 

summary is instructive: 

•^Address before the Section of Judicial Administration of the 
American Bar Association, January 26, 1949. Quoted by Harold M. Fleming, 
Ten Thousand Commandments: A Story of the Antitrust Laws, (New York: 
Prentice-Hall, Inc., 1951), p. 21. 

3^lbid., originally reported in the New York Journal of Commerce, 
(November 9, 1948). 

^"Merger Crackdown: Justice Department, Federal Trade Commission 
and Courts are Rewriting the Antitrust Laws," Financial World. CXXIV 
(July 28, 1965), p. 3. 

^Message to the Joint Session of Congress, January 20, 1914. 
Quoted by Fleming, oja. cit., p. 23. 

^"Merger Crackdown . . .." loc. cit. 
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Our antitrust laws are not an orderly compilation of statutes 
at one time to promote competition by integrated, regulatory 
commands. They are rather unruly members of a common legis
lative family which have been individually conceived from ^ 
time to time with differing features and diverse functions. 

American v. Foreign Antitrust 

Despite their deficiencies, foreign observers frequently attrib

ute much of America's economic success to the competition that has been en

gendered by antitrust. For instance, the reports of 66 British "productiv

ity teams" visiting this country in conjunction with the Marshall Plan con

trasted the United States with Great Britain and characterized the Amer

ican system as "intensely competitive."^ Until recently, America was al

most alone in possession of enforced antitrust statutes. Now an increasing 

number of countries are joining the parade, among them Japan and the Euro

pean Economic Community. 

The principal difference between American and foreign antitrust 

laws is in the method of dealing with monopoly enterprise and tendencies 

toward monopoly. The prevalent European view is that governmental regula

tion can prevent abuses arising from dominant market power. This contrasts 

with the American emphasis upon structural competition as an automatic reg

ulator of economic performance. Indeed most countries in Europe take con

centration of economic power for granted. As tariff barriers fall, mar

kets increase in size, and competition becomes more severe, European com

panies are thinking bigger and merging more often. There has been in 

^Quoted by Richard C. Packard, "Are the Antitrust Laws Consistent? 
Corporate Practice Commentator, VII (November, 1965), pp. 245-246. 

^Graham Hut ton. We Too Can Prosper, (London: George Allen & Unwin, 
1953), p. 98. 
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recent years a wave of corporate take-overs, mergers, reciprocal stock 

purchases, cooperative arrangements, and other methods for consolidating 

corporations 

Some European countries, aware that their companies must be big 

enough to compete successfully on the world market, have actually en

couraged the merger movement. In Britain, it is estimated that mergers 

and acquisitions in 1965 involved more than $1.1 billion in cash and 

securities and the government was in the process of setting up an In

dustrial Reorganization Corporation with $420 million in funds to help 

promote and finance mergers.4̂  In Germany, government officials main

tain that a merger of shipyards is "absolutely necessary" to keep the 

shipbuilding industry alive in the face of Japanese competition and the 

A A 
government engineered the merger of three shipbuilding concerns. D In 

Holland, Under Minister of Economic Affairs J. A. Bakker expects a fur

ther increase in the rate of mergers. "This cooperation is bound to 

strengthen the position of Dutch enterprises as against competitors 

abroad," he says, "and such a strengthening is on the whole desirable.1,47 

European companies must become bigger to compete with American 

^"International Aspects of Antitrust," Hearings before the Sen
ate Committee on the Judiciary, 89th Cong., 2d Sess., Part I (1966), 
(Washington: Government Printing Office); "Antitrust Developments in 
the European Common Market," Hearings before the Senate Subcommittee on 
Antitrust and Monopoly, 88th Cong., 1st Sess. (1963), (Washington: Gov
ernment Printing Office); Loevinger, "Antitrust is Pro-Business," op. 
ext., p. 135; "Merger Wave Hits Europe," Business Week, (February 26, 
1966), pp. 153+; Turner, 0£. cit., p. 1395; Edwards, op. cit., p. 17; 
Wall Street Journal, (February 25, 1968), pp. 1+. 

45"Merger Wave Hits Europe," ibid., pp. 153-154. 

46Ibid., p. 156. 

47Ibid. 
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giants. This has been particularly apparent in the high technology in

dustries, where international linkups are becoming the order of the day. 

In photography, for example, five combines now account for most of the 

European industry. Three data processing equipment makers account for 

most of the Continent's production in this vital new industry. Even in 

such a basic industry as steel, concentration is becoming prevalent. 

West Germany's entire steel output is now produced by eight corporate 

48 groups 

This is not to suggest that antitrust statutes are peculiar to the 

United States. Canada, Britain, Japan and several Western European na

tions have laws on their books designed to promote competition. In 

December 1961, elaborate regulations were adopted by the Council of Min

isters of the European Economic Community making more specific the anti

trust provisions of the Rome Treaty. The regulations provide that vio

lation of an antitrust statute anywhere in the Common Market may incur a 

fine of as much as $1 million or ten per cent of a company's annual gross 

income, whichever is greater.^ In addition, the Common Market now has a 

Director General of Competition with an extensive staff. Where individual 

European countries have such a policy, the scope of the governments' dis

cretionary authority to intervene in corporate affairs is usually much 

greater than that provided by American law. In Denmark, for example, 

every dominant firm and every cartel must be registered, and no registered 

enterprise may raise a price until it has obtained in advance the consent 

48tfall street Journal, (February 25, 1965), p. 1. 

49ln this country, the maximum fine for a criminal antitrust viola
tion is only $50,000, plus in rare cases a prison tern for corporate offi
cials. Loevinger, o£. cit., p. 135. 
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of the appropriate governmental authority.Thus, European laws tend to 

emphasize regulation and a rule of reason approach, permitting those mer

gers deemed necessary to national and international policy. Maintenance 

of a competitive market structure is far less an objective than in this 

country. 

There is some debate as to which is the better approach, the Amer

ican with its reliance on market structure competition or the European 

calling for some form of governmental regulation of behavior in which 

market structure is incidental. Senator Hart suggests we are moving to

ward the European model without realizing it, as "no significant groupings 

of pressure or political philosophy seem concerned with the basic problem."51 

Some liberals see greater governmental control as inevitable. Conservatives 

who equate vigorous antitrust enforcement with governmental interference 

only speed the day of regulation. And the great mass of consumers "are 

52 tranquilized by our current state of prosperity." The recent attention 

being paid the hazards of conglomeration suggests that placation is ending 

and that an antitrust constituency is evolving. In the final analysis, 

merger legislation is a relatively painless medicine, especially when com

pared with the alternatives of monopoly power, government regulation, or 

possibly even governmental ownership. 

^^Edwards, o£. cit., p. 17. 

-'I "Antitrust at the Crossroads," op. cit., p. 319. 

5̂ Ibid. 
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The Deficiencies of Antitrust Policy 

There has always been a double standard in American antitrust laws. 

Restrictive agreements between independent firms are more severely dealt 

with than consolidations enjoying as great or greater market power. Thus, 

price fixing is outlawed per se. yet mergers must be analyzed on a case-

by-case basis. More than 40 years ago, Chief Justice Hughes noted crit

ically the paradox that antitrust policy on "loose combinations" is funda

mentally stricter than on "tight combinations" (i.e., mergers): "The 

argument that integration may be considered a normal expansion of a busi

ness, while a combination of independent producers in a common selling 

agency should be treated as abnormal—that one is a legitimate enterprise 

and the other is not—makes but an artificial distinction."-^ 

Other paradoxes abound in American antitrust law. From its incep

tion in 1890, the law has "vacillated between the policy of preserving 

competitors from their more energetic and efficient rivals.The Su

preme Court attempted to clarify its position in holding illegal the ac

quisition of G. R. Kinney by Brown Shoe Company in 1962: 

It is competition, not competitors, which the (Clayton) Act 
protects. But we cannot fail to recognize Congress' desire 
to promote competition through the protection of viable, 
small, locally-owned businesses. Congress appreciated that 
occasional higher costs and prices might result from the 
maintenance of fragmented industries and markets. It 

-^Appalachian Coals, Inc. v. United States, 288 U. S, 344 (1933), 
p. 377. See also dissenting opinion of Justice Brandeis in American Col
umn & Lumber Company v. United States. 257 U.S. 377 (1921), p. 419, Com
pare United States v. E. C. Knight Company, 156 U. S. 1 (1895) with United 
States v. Trans-Missouri Freight Association, 166 U. S. 390 (1897). 

->^Bork and Bowman, o£. cit., p. 138. 
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resolved these competing considerations in favor of decentral
ization.^^ 

This policy of favoring decentralization and competition, while 

applied to the industrial sector of the economy, has been absent else

where. Present agricultural policy, for example, evidences a clear lack 

of satisfaction with the competitive determination of farm prices and out

put. The Miller-Tydings Act, the McGuire Act, and the state fair trade 

laws were all designed to lessen price competition in retail trade. The 

Robinson-Patman Act was passed as an effort to help the independent busi

nessman survive competition from the mass distributor.-'® 

The American dual policy of encouraging and restricting competi

tion is perhaps best illustrated by the petroleum industry. Under the 

antitrust laws it is a per se violation to fix prices, divide market ter

ritories or allocate output quotas. However, in the name of conserva

tion, the Government has adopted measures which restrict crude oil pro

duction and stabilize prices. The Bureau of Mines in the Department of 

the Interior publishes monthly estimates of the "market demand" for pe

troleum. These estimates are broken down by states, and each state can 

allocate "allowable production" among the wells in its area. In most 

states producing oil this is accomplished by proration laws, but in 

-'-'Quoted in "Mergers on the Way Out? Administrative Agencies and 
Courts Seem to be Teaming Up to Outlaw Corporate Mergers of Almost Any 
Sort," Financial World. CXXVI (July 6, 1966), p. 25. 

-^For a further discussion, see "Mr. Justice Brandeis. . 
op. cit., p. 93. 
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California, the state's quota is divided among individual wells by a com

mittee of the oil industry, contrary to the letter and spirit of the anti

trust laws.^ 

It is difficult to suggest that the antitrust laws are wholly 

consistent. Nevertheless, Holmes reminded us that "the life of the law 

has not been logic; it has been experience."^® There is no magic in ab

solute consistency in law. As Richard C. Packard writes, "(t)he anti

trust laws are reasonably consistent with each other. To the extent they 

diverge, they are. . .reconcilable and in the aggregate form a reasonably 

coherent body of law."^ It is the contention of this paper that litiga

tion since 1956, especially as regards the conglomerate merger, has es

tablished a recognizable policy toward mergers. Consistency in the at

titude of the enforcement agencies and the courts has been sufficient to 

permit reasonable predictions as to the types of conglomerate mergers 

which will be ultimately held illegal. 

Senator Hart reminds us that "the antitrust laws are in the un

easy position of being applauded to their face, yet disparaged behind 

their back."*'® They are attacked on the one hand because they have not 

been effective in preventing the growth of large business, and on the 

other because they are an "undue hindrance" to the development of bit 

business. The anti-big" group observes the growth of giant corporations 

5?Walter Adams and Horace M. Gray, Monopoly in America: The 
Government as Promoter. (New York: Macmillan, 1955), 164-165. 

^Quoted by Packard, op. cit., p. 246. 

59Ibid. 

"Forecast of Antitrust Policy Regarding Economic Concentration," 
op. cit., p. 51. 
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and the increasing economic concentration since the passage of the anti

trust acts and concludes the statutes have been ineffective. The "pro-

big" group views our increasing prosperity and wealth and correlates 

this with the growth of big business. The former feels the antitrust 

laws should be toughened and strictly enforced; the latter suggests that 

the rigor of the antitrust laws should be relaxed such as to further 

encourage the development of large business. 

A chief spokesman for the "anti-big" group is Senator Philip Hart, 

Chairman of the Senate Judiciary Committee's Antitrust and Monopoly Sub

committee. "If anyone should ask me which laws can be violated with the 

best chances of escaping punishment," argues Senator Hart, "I would nom

inate antitrust.John Kenneth Galbraith, in The New Industrial State, 

adds: . . to the large firm the antitrust laws are harmless. And mean

while, these laws add to the illusion of control by the market .... It 

follows that the antitrust laws, in seeking to preserve the market, are an 

anachronism in the larger world of industrial planning. 

Representative of the "pro-big" group are such writers as Professor 

Robert H. Bork of Yale University. He contends that "(t)he life of the 

antitrust law--meaning by that its areas of policy growth—is, in contrast 

to Holmes's dictum about the common law, neither logic nor experience but 

bad economics and worse jurisprudence.' J An apostle of the "New Conserva

tism," Ayn Rand, goes so far as to suggest: 

*^See Jacob K. Javitz, et. al., "Breakthrough to Antitrust?" Trial 
IV (February-March, 1968), p. 45. 

^John K. Galbraith, The New Industrial State, Boston: Houghton 
Mifflin, 1967), p. 187. 

63"Goals of Antitrust Policy," American Economic Review: Papers 
& Proceedings. LVII (May, 1967), p. 242. 
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If I were asked to choose the date which marks the turning 
point on the road to the ultimate destruction of American 
industry, and the most infamous piece of legislation in 
American history, I would choose the year 1890 and the 
Sherman Act—which began that grotesque, irrational, 
malignant growth of unenforceable, uncompliable, unjudic
able contradictions known as the antitrust laws.^ 

Both views, as is typical of extremes, leave much to be desired. 

It must be remembered that the full impact of the law is never entirely 

discernible in the realm of antitrust. Is the sole yardstick of success 

to be the number of large corporations in existence at any given moment 

of time? Who is to say that, in the absence of the antitrust statutes, 

ten corporations might not control 60 per cent of America's manufacturing 

wealth rather than the 200 as at present? Estes Kefauver once likened 

the effectiveness of the antitrust laws to a floating iceberg, as only 

a tiny portion protrudes above the surface and is visible to the human 

£ C 
eye. No one can say how many potential mergers were abandoned by the 

parties involved as a consequence of the Clayton Act, nor how different 

our economic society would be had there never been a Sherman Act. 

Recapitulating, antitrust is a body of common law built upon 

statutes which are not self-executing and whose provisions usually do not 

neatly fit the categories of problems for which solutions are sought. 

Highly complex and individualized fact situations are the ordinary, mak

ing it difficult to achieve agreement on theoretical constructs. As 

Herbert L. Packer writes, "The complexity of fact situations and the 

^Ayn Rand, Capitalism: The Unknown Ideal (New York: New American 
Library, 1966), p. 42. For a discussion, see Walter Adams, "Outlook for 
Antitrust Law and Policy," ojj. cit., pp. 585-604. 

65In a Few Hands; Monopoly Power in America. op. cit., 
pp. 216-217. 
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rapidity of the law's evolution have tended to impede orderly analysis. 

It affects large interests and is in all senses public and political. 

Were it not so, this paper would have little justification. 

State Legislation 

It is to be remembered that antitrust is essentially a Federal 

problem. Indeed, the regulation of merger activity has become almost 

the exclusive prerogative of the national government. This is not due 

to Federal pre-emption nor any significant problem of Federal supremacy. 

Rather, the result has been produced by the "default of states, most of 

which ceased to actively enforce the laws on their books. 

One-fifth of the states have no general antitrust law of any kind. 

Of the 40 states with some sort of legislation, only four have shown any 

degree of continuing enforcement activity over a substantial number of 

6o 
years. These are Missouri, New York, Texas and Wisconsin. ° Of these 

four, only Texas and Missouri have made a thorough effort to deal with 

monopolization. In the absence of Federal statute, it has not been dif

ficult to escape the effects of such state statutes. The laxity of other 

states make the antitrust programs of Texas and Missouri doomed to failure. 

Not surprisingly, when John J. Hanson examined 280 state opinions appear

ing in Commerce Clearing House Trade Cases from 1960 through 1964, he found 

660p. cit.„ p. 8. 

^George F. Sieker, "Role of the States in Antitrust Law Enforce
ment: Some Views and Observations," Texas Law Review. XXXIX (October, 
1962), p. 873. 

^®James A. Rahl, "Toward a Worthwhile State Antitrust Policy," 
Texas Law Review. XXXIX (June, 1961), pp. 753-754. 
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only one state case involving the legality of a merger or acquisition, 

and that was one in Michigan involving ferryboat service across the 

Straits of Mackinac.^ 

In recent years, however, there has been a certain resurgence of 

state antitrust law. This has been in response to the awareness that 

state enforcement is a necessity despite the broad scope of Federal law. 

There commerce is purely intrastate, the Federal antitrust laws are theo

retically inapplicable. Even where jurisdiction is concurrent, states 

may better be able to handle restraints and monopolization attempts as 

the Federal government is necessarily limited to the prosecution of a 

relatively small number of cases. Increasingly, the Department of Jus

tice is working with state agencies to strengthen antitrust enforcement. 

The Department recently held, for example, a joint conference with the 

National Association of Attorneys General to explore areas of state-

federal cooperation in the antitrust field.As most conglomerates in

volve corporations whose operations are multistate, this analysis is 

limited to the efficacy of the Federal antitrust statutes. 

Some Economic Considerations in Antitrust 

Politicians, in their attempts to save the nation from all evil, 

have paid economists the supreme compliment of assuming that their teach

ings strongly influence the course of history. The ideas of economists, 

wrote John Maynard Keynes, "are more powerful than is commonly understood. 

^straits Transit. Inc. v. Union Terminal Piers„ 121 N.W. 2d 
(Michigan, 1963), p. 679. See John J. Hanson, "Comparison of State and 
Federal Antitrust Laws in Selected Areas," A.B.A. Section of Antitrust 
Law. XXIX (1965), pp. 267-278. 

Roman L. Hruska, "Bigness and Diversification: The Conglom
erate," op. cit.» p. 2. 



139 

Indeed the world is ruled by little else. Practical men, who believe 

themselves to be quite exempt from any intellectual influences, are usu-

71 ally the slaves of some defunct economist." Antitrust is no exception. 

Former Supreme Court Justice Abe Fortas contends that "the mystique of 

antitrust. . .is the subject of'more study, reading, writing and conver

sation than any other branch of the law. But antitrust is more than a 

branch of the law of torts. It is an instrument of economic policy—of 

72 planning by unplanning." A brief sketch of economic theory will reveal 

the significance of economic concepts vis-a-vis the development of American 

antitrust policy. 

In 1776 Adam Smith published his great treatise, An Inquiry Into 

70 
the Nature and Causes of the Wealth of Nations. The wealth of a nation, 

according to Smith, is the product of its annual labor. Labor's produc

tivity depends on the efficiency of the system of exchange, a system which 

will permit specialization so that those whb produce one good may exchange 

their product for that produced by the labor of another. To Smith, the 

best balance of production and consumption and the best division of labor 

and distribution will be achieved in a system in which prices are deter

mined solely by the force of competition in a free market. Regulation by 

government, guild, or other combination can only result in a poorer alloca

tion of resources and a less opulent society. 

^•kjohn M. Keynes, General Theory of Employment. Interest and Money. 
(New York: Harcourt, Brace, 1936). 

^"Address." A.B.A. Section of Antitrust Law. XXX (1966), p. 184. 

^Adam Smith, The Wealth of Nations, (Modem Library Edition, 1937). 
For a discussion of Smithian economics relevant to antitrust, see Loevinger, 
"Antitrust, Economics and Politics," op. cit., pp. 227-229. 
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The "natural" price of a good is that which is just sufficient to 

pay the wages of labor, the profit of capital employed in producing it, 

and the rent on land used in its production. The "market" price may 

be either above or below this "natural" price, but will always gravitate 

toward the latter. If supply is in excess of demand, then the price will 

tend to go down and some producers will be driven out of the market. If 

demand becomes greater than supply, then the price will tend to go up and 

new producers will be attracted. 

Smith recognized the possible influence of monopoly and condemned 

it in clear terms. Monopoly is bad, he said, because it tends to extract 

the highest price "which can be squeezed out of the buyer," and also be

cause it is "a great enemy to good management" which can never be estab

lished but as a result of "free and universal competition."^ These views 

of Smith were elaborated and modified in the writings of dozens of political 
C 

economists during the nineteenth century. Among the most influential were 

Jean Baptiste Say, David Ricardo, John Stuart Hill, and Alfred Marshall. 

The central notion of the classical school is that individual free

dom is conducive to social advantage, that a policy of "laissez-faire" will 

result in harmony between the pursuit of self-interest and maximization of 

the general welfare. The classicists were not so naive, however, as to be

lieve that this harmony would be self-generating and spontaneous. As Lord 

Lionel Robbins points out: 

^Smith, ibid., p. 147. 

75say, A Treatise in Political Economy. (Philadelphia: Grigg. & 
Elliott, 1832); Ricardo, Principles of Political Economy and Taxation. 
(New York: E. P^ Dutton, 1937); Mill, Principles of Political Economy. 
New York: Longmans, Green, 1892); Marshall, Principles of Economics. 8th 
ed., (London: Macmillan, 1962). 
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The invisible hand which guides men to promote ends which 
were no part of their intention, is not the hand of some god 
or some natural agency independent of human effort; it is the 
hand of the law giver, the hand which withdraws from the 
sphere of the pursuit of self-interest those possibilities 
which do not harmonize with the public good.® 

Smith's "invisible hand" was, therefore, the hand of government acting in 

the role of umpire rather than regulator, creating a framework in which 

economic freedom could perform its social task. Under influence of 

Smith and the later classicists the belief in free trade and competition 

became the faith of the age. It was confidently claimed that if govern

ment would only prevent interference with free competition, then the econ

omy would, at least in the long run, function as efficiently and produc

tively as it was capable of doing. 

The competitive model assumes that two results will occur simul

taneously. First, the buyer will receive the products he desires, and, 

second, sellers who satisfy these desires will prosper. Competition is 
c 

supported for four further reasons. (1) As the actual level of prices in 

competitive markets would in the short run accurately reflect the influence 

of supply and demand, in the long run the flow of capital and other re

sources will be guided toward the most productive possible uses as deter

mined by the market. (2) The goal of competition provides powerful incen

tives for product innovations and product development. These in turn im

prove technology and management, resulting in more products at lower cost 

and the attraction of new and more efficient entrants into the particular 

industry. (3) Competition should lead to an equitable division of the 

^The Theory of Economic Policy in English Classical Political 
Economy, (London: Macmillan, 1952), p. 56. 
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resultant real income among consumers and factors of production. (4) The 

flexible prices of competitive markets should make it easier and cheaper 

for the economy to adjust to industrial fluctuations. 

Alfred Marshall's Principles of Economics was published in 1890.^ 

Marshall was considerbly more realistic in his view of competition than 

most of his predecessors. He realized that in practice competition would 

differ from the theoretical model, noting many factors tending to restrict 

the freedom of markets. These included law, custom, trade unions, inertia, 

and the time lag involved in any substantial market change. He nevertheless 

believed in the continuing power of competition as a regulator of economic 

activity, and was sure that competition in the long run would establish an 

equilibrium between production and consumption. It remained for John 

Maynard Keynes and the Great Depression to demonstrate that equilibrium 

70 
could be maintained at less than full employment of resources. 

C 

Largely due to the pioneering efforts of Edward Chamberlin and 

7Q 
Joan Robinson, whose works, The Theory of Monopolistic Competition'7 and 

The Economics of Imperfect Competition.^ were published in 1933, econo

mists became aware of the unreality of a purely competitive analysis. 

Chamberlin, in particular, criticized the classical analysis in that it 

had provided a separate theory for the pricing phenomena of a market when 

^Loc. cit. 

^General Theory of Employment. Interest, and Money, loc. cit. 

^Chamberlin, The Theory of Monopolistic Competition, 8th ed. 
(Cambridge: Harvard University Press, 1962). 

^Robinson, The Economics of Imperfect Competition. (London: 
Macmillan, 1933). 
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it was either competitive or monopolistic, but none for a market which was 

intermediate between the two. He observed, however, that actual markets 

were seldom purely competitive or monopolistic, but were rather complexly 

interwoven with elements from both. 

Chamberlin creates a theoretical model which leads him to con

clude that where a few sellers of an undifferentiated product dominate a 

market, they will without collusion behave like monopolists. Where sell

ers vend differentiated products, they will also possess some power over 

the market. Differentiation of a product occurs when there is a signifi

cant basis for distinguishing it from the product of another seller. This 

differentiation need not be real, but may be imagined or reinforced as 

through advertising. 

From these elements Chamberlin constructs a theory of "monopolistic 

competition" which in brief holds that prices will tend to vary from the 

level of pure competition and to approximate the level of monopoly to a 

degree depending on the control which the sellers have over the market and 

their knowledge of the probable behavior of other dealers in the same mar

ket. Thus, if differentiation of a product is slight, the seller's control 

over the particular product's price will be negligible or non-existent be

cause of the competition of substitute products in the same market. If, 

however, the seller has a monopoly of a brand or of an entire class of 

products, he will have much greater control over price. "The more substi

tutes controlled by any one seller, the higher he can put his price," wrote 

Chamberlin.®^ 

S^The Theory of Monopolistic Competition, op. cit.. p. 67. 
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It remained for J. M. Clark to demonstrate that the "perfect com

petition" of the classical model was not only unlikely but also undesirable. 

He contended that what was really to be preferred was a form of "workable 

competition."8̂  As economist F. A. Hayek of the University of Chicago had 

observed, "imperfections" are to real competition what gasoline is to 

an engine.®-' Imperfections were perceived as the very fuel for competition, 

the result of different skills, innovation, salesmanship, and differentia

tion of product. Workable competition recognizes certain imperfections in 

an economic structure in which competition may be somewhat restricted. 

Workable competition as Clark perceived it results in not simply cheaper 

products but also better quality products, the diffusion of opportunity 

to engage in business and, hence, the enlargement of the choice and oppor-

84 tunity for employment. 

Jesse Markhajn developed this idea further in a 1950 American Eco

nomic Review article entitled "An Alternative Approach to the Concept of 

OC 
Workable Competition." He concluded that an industry may be judged to 

be workably competitive when, "after the structural characteristics of its 

market and the dynamic forces that shaped them have been thoroughly exam

ined, there is no clearly indicated change that can be effected through 

public policy measures that would result in greater social gains than 

social losses." Although accepting the principle of workable competition 

^"Toward a Concept of Workable Competition," American Economic 
Review, XXX (June, 1940), pp. 241-256. 

83Ibid. 

84Ibid. 

^American Economic Review. XL (June, 1950). 

86Ibid., p. 361. 
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as a policy guide, Markham is cognizant of its limitations. "It seems 

hardly necessary to point out," he adds, "that definitions of workable 

competition which follow the above suggested pattern, like all others, 

will not be divorced from value judgments."87 

As the concept has evolved, workable competition has come to 

differ from perfect competition in several ways. First the two theories 

have different purposes. The theory of perfect competition is an instru

ment of theoretical analysis; the theory of workable competition pro

vides a method for making less exact but more realistic judgments of ac

tual market situations,88 Second, the concept of workable competition 

posits a lesser degree of "perfection" in the market. It requires, for 

example, far fewer sellers than the larger number required for perfect 

competition. Third, it does not require that all sellers produce identi

cal goods and that no buyers have preferences among sellers. Further, it 

does not require that there be absolute freedom of entry into the market, 

and accepts certain barriers such as high initial costs and large capital 

requirements. Finally, it underscores the desirability of quality improve

ment and the development of new products as positive goals, whereas pure 

competition views cost reduction as the supreme objective. As Stocking 

concludes, "A workably competitive market is the best market situation 

attainable under private enterprise, and it is good enough."8̂  

87 Ibid. 

88For a discussion, see Stanley N. Barnes, et. al., The Attorney 
General's National Committee to Study the Antitrust Laws, (Washington: 
Government Printing Office, 1955); Bernard E. Harvith, "Reciprocity and 
the Federal Antitrust Laws." Washington Law Review, XL (April, 1965), pp. 
144-147; George W. Stocking, Workable Competition and Antitrust Policy, 
(Nashville: Vanderbilt University Press, 1961). 

89Ibid., p. 190. 
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Workable competition has provided a compromise for a society such 

as ours which holds in esteem both competition and the benefits of large 

scale business enterprise. Where industry is dynamic, firms are efficient, 

prices respond quickly to changes in supply and demand conditions, con

sumers share in the cost reductions of technological innovation, and pro

fits are reasonable, it is workably competitive no matter how many or how 

big are the firms which comprise it. This view is shared by the current 

Assistant Attorney General in charge of Antitrust. In approaching his 

enforcement job, Mr. McLaren has observed: 

I won't look at an industry where there are six or eight 
large companies and say that's wrong. But I will ask: is 
there workable competition? The conglomerage seems to 
assume that somebody is attacking the multi-industry 
concept. They are not being attacked for that but for a 
voracious appetite for acquisition that will not be sat
isfied. Many of them are fine companies. There is no 
quarrel with them: it's the galloping pace of acquisition 
that, is alarming. 

One of the more original additions of recent years is John Kenneth 

91 Galbraith's theory of "countervailing power," Galbraith suggests that 

even in an economy characterized by concentrations of wealth and influence 

there are checks and balances which keep any one sector from dominance. 

Big business, for example, must face the challenge of big labor, and both 

92 are held in check by big government. As if to demonstrate the Galbraithian 

^"Nixon's Deconglomerator," oj>. cit.. p. 69. 

^See American Capitalism, loc. cit., 

^Galbraith's theory, while interesting, is not necessarily the 
gospel. Its critics claim that such aggregations of influence may be 
unequal, and, especially in inflationary periods such as at present, may 
not be countervailing. For an interesting discussion, see Loevinger, 
"Antitrust, Economics, and Politics," o£. cit., pp. 240-242. 

f 
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thesis, Business Week recently reported that corporate conglomerates are 

resulting in the formation of labor conglomeratesThe number of affil

iates in the AFL-CIO, for example, is down to 122 from 141 not long ago, 

largely as a result of union merger. The latest labor merger involved 

the 270,000-member Brotherhood of Railway and Airline Clerks and the 

33,000-member Transportation-Communication Employees Union, the second 

major railroad union merger in a matter of months. 

Throughout this analysis, the term "market" has been and will be 

repeatedly employed. As an economic concept, the market is the "sphere 

of competitive rivalry within which the crucial transfer of buyers' pat

ronage from one supplier of goods or services to another can take place 

95 freely." As will be noted shortly, the boundaries of an "industry" or 

"market" cannot always be ascertained with certainty as a definition ap

propriate in one case may be inappropriate in another. In the case of 

the conglomerate, market definition is particularly uncertain due to the 

multimarket character of the concept itself. What is "the market" of 

Minnesota Mining & Manufacturing, which reportedly makes 40,000 different 

products? As will be seen in Part IV's analyses of conglomerate merger 

cases, the concept of relevant market, especially in the realm of the pure 

conglomerate, looses much of its significance. 

In determining workability of competition for antitrust purposes, 

economists examine three factors: industrial structure, business conduct, 

93March 15, 1969, p. 76. 

94Ibid. 

^Attorney General's National Committee . . ., op. cit., p. 322. 
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and economic performance. The latter two are often grouped together and 

are espoused by what may be termed the "performance school" of anti

trust economists. 

The "structuralists" emphasize the nature of industry makeup, that 

is, how it is put together and how its parts are interrelated. As defined 

by Kaysen and Turner, structure means "those conditions external to the 

firm which are relatively permanent or which change only slowly, and which 

affect, if they do not determine, the way the firm operates.Examples 

of structural variables are the number of buyers and sellers in the market, 

the techniques of production, and the character of demand. The structural

ists contend that only with a structurally competitive market can we ex

pect optimum economic performance in the long run. 

The "performance school," on the other hand, places primary empha

sis upon the specific decisions of firms in the market, no matter how com

petitive structurally that market may be. cThe use of pooling arrangements, 

exclusive dealerships, and basing point pricing would be examples of im

proper market conduct. The performance school would argue that such 

conduct should be subject to alteration by injunction. The structural

ists would contend that only the more drastic alternative of structural 

reorganization (i.e., dissolution, divestiture, or divorcement) would 

permanently extinguish the probability of such practices. 

The "performance school" has been the proponent of a "rule of rea

son" approach to antitrust enforcement. Allow market power to stand, the 

argument goes, and permit mergers that increase concentration. 

^Carl Kaysen and Donald F. Turner, Antitrust Policy; An Eco
nomic and Legal Analysis (Cambridge: Harvard University Press, 1959) 
pp. 59-60. 
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If exercised reasonably, market power should not be fettered by legal re

straints. Only when such power is used in an "unreasonable" manner should 

the antitrust enforcers intervene. Such a view is implied in Donald Turn

er's famous 1965 Harvard Law Review article "Conglomerate Mergers and Sec

tion 7 of the Clayton Act." Turner believed that the courts and the FTC 

did not receive from Congress "a mandate to campaign against 'superconcen-

tration1 in the absence of any'harm to competition."^ He suggests that 

mergers should be prohibited if they discourage new entry into the market, 

absorb a significant potential competitor, or lead to reciprocal practices. 

The chief difficulty with a performance criterion is the quantifi

cation or measurement of performance variables. There is, in fact, no 

satisfactory measure as to test when an industry is operating with accept

able conduct. Such a measurement as profit ratio, as suggested by William 

J. Byron, has the inherent deficiency that profitability may be due to 

factors other than proper market performance.̂  As Professor Stocking re

marks, "How firms behave may be more important than structure in determin

ing the effectiveness of competition, but behavior is a matter about which 

generalization is hazardous.Edwards, in his discussion of "Public Pol

icy and Business Size," criticizes vigorously the use of the performance 

test in antitrust proceedings. He points out that "we accept competitive 

9^For a discussion of Turner's argument, see William J. Byron, S.J., 
"The economics of Anti-Merger Activity," Mergers & Acquisitions, IV (Summer, 
1966), pp. 57-64. 

9^Ibid. Indeed, a monopolistic industry struccure may well result 
in greater corporate profits, without indicating efficiency of performance. 
Similarly, profits may not be maximized in a monopolistic market, thus in
validating the measure as a test of acceptable conduct. 

^"Rule of Reason, Workable Competition, and Monopoly," Yale Law 
Journal. LXIV (July, 1955), p. 1111. 
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policy because we believe that the performance of business under competi

tion is properly regarded as the means and good economic performance as 

the end." To judge the social acceptability of a monopoly on the basis 

of its performance, he adds, would be as ridiculous "as to decide whether, 

on balance, he is a good or bad citizen. 

The Procter & Gamble (P&G) case as analyzed in Chapter 9, pro

vides a clear picture of the current antitrust approach in Section 7 en

forcement. In P&G, the Federal Trade Commission has unequivocally taken 

the position that market structure, as opposed to market performance, is 

to be examined in merger cases. The Commission, and subsequently the 

courts have exhibited a strong awareness of the dangers to competition 

posed by large, conglomerate corporations.^-®^ Although no per se rule 

prohibiting such conglomeration has as yet been enunciated, the Commis

sion and the courts have attempted to evaluate each merger in the light 

of the particular characteristics of the relevant market and the possible 

anti-competitive consequences of the merger on such a market. The posi

tion of this paper is that, only by maintaining a competitive market 

structure can we hope to maintain competition consistently and thereby 

102 assure the achievement of proper performance. 

100Journal_ of Business of the University of Chicago. XXIV (1951), 
p. 280. See also Stocking, Workable Competition and Antitrust Policy, 
op. cit., p. 257. 

*-Qlprocter & Gamble Company. FTC Docket 6901 (1957); C.C.H. Trade 
Regulation Reporter, par. 28881 (I960); par. 15245 (1961); par. 15773 (1962); 
par. 16673 (1963); Procter & Gamble Company v. Federal Trade Commission. 358 
F.2d 74 (1966); Federal Trade Commission v. Procter & Gamble Company. 386 U.S. 
586 (1967). 

102goine economists would disagree. M. A. Adelman, for example, 
has contended that structure does not have a definite relationship with 
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If economic analysis argues so convincingly for a workably compet

itive market structure, why not outlaw conglomerate mergers altogether? 

The answer is that many of these mergers are neutral with respect to 

competition, and some may conceivably promote competition or efficiency, 

or both. Where a small and inefficient producer is acquired by a conglom

erate which installs better management and produces a more competitive 

product, the effects on competition may in fact be beneficial. Further

more, an essential feature of the free enterprise system is the preserva

tion of the freedom to buy and sell. This freedom refers not only to con

ventional goods and services, but to what may be termed "second hand" cap

ital as well. If resources are to be properly allocated, companies must 

be permitted to go out of business, to merge, and to otherwise shift their 

capital assets in the most profitable directions. Thus, free channels of 

entry into and exit from various industries are vital competition. If all 

mergers and acquisitions were outlawed on antitrust grounds, the freedom 

of a competitive system would be greatly circumscribed. 

To summarize, economic theory argues convincingly for placing 

legal limits on the extent of acquisition and mergers, but certainly not 

for outlawing them altogether. To the contrary, economic theory requires 

as rapid and as extensive exchange of assets as is consistent with the 

allocation of capital to its most productive uses. Theory, however, does 

behavior. He argues that competition can be effective with many firms, 
only a few large firms, or a mixture of large and small firms in an indus
try. "Effective Competition and the Antitrust Laws," Harvard Law Review, 
LXI (1948), pp. 1289-1303. While this may be true, most economists would 
admit that the fewer the number of firms in an industry, the greater is 
the likelihood of the presence of monopolistic practices, such as common 
pricing and business policies. 
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not provide a precise set of limitations to such asset transfer which, if 

exceeded, will result in substantial injury to competition. It is for 

this reason that the administrative agencies and the courts are crucial 

in the determination of antitrust violation. Economic theory is but a 

tool to be employed by these political bodies as they fulfill their role 

as custodians of the public interest. 



CHAPTER 7 

THE EVOLUTION OF ANTITRUST LAW RELEVANT 
TO THE CONGLOMERATE MERGER 

For 114 years after the Declaration of Independence, the United 

States had no antitrust legislation on its statute books. Perhaps it 

could not have been expected that the nation, whose industrial sector 

was growing at such an explosive rate, would lay down strict rules 

governing industrial structure and conduct. 

The problem was not one of too little competition but rather of 

too much. Industry in the United States had grown up within a laissez-

faire environment, and competition was intense, so intense, in fact, 

that firms had to fight one another, sometimes in unpalatable manners, 

or else pass from the scene. As competition became ever rougher, firms 

began to merge and combine their resources in order to lessen the pains 

of the competitive environment. As firms became bigger, competition 

between the remaining firms intensified. This very intensification 

resulted in still bigger mergers and larger corporations. As John E. 

Schefter concludes, "It was a one-way spiraling stairway . . . 

The Sherman Act of 1890 

The common law was not equal to dealing with the situation that 

had arisen in this country. Increasingly the trusts and combinations 

1 A*} 
John E. Schefter, "Historical Policy of the United States To

ward MonopolyNorth Dakota^ l£w Review, XLIII (Fall, 1966), pp. 50-51. 
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were becoming national in their scope and operations. People began to 

think in terms of the need for legislation. "In both its good and bad 

aspects," writes Max Ways, "antitrust was a response to the great change 

that began in the last third of the nineteenth century."*-^ 

Two elements emerge in the national debate after 1880. On the 

one hand, confidence was expressed in the competition that had been 

fostered by classical economics, and antitrust was a brave leap in the 

direction of controlled competition. On the other was the fear of large 

business units and new methods, "a timid, if understandable, clinging to 

the circumstantial patterns of an older America."^-* Both concepts are 

reflected in the laws to control "the trusts" passed in 1890 and 1914. 

In order to understand the evolution of American antitrust, it 

is necessary to comprehend a bit of economic history. There have been 

three sharply delineated waves of corporate merger activity in this 

country. As Figure 7 (semi-log scale) illustrates, the earliest merger 

movement culminated in a wave of combinations between 1897 and 1903. 

The second movement came a generation later and peaked with 1,245 con

solidations in 1929. The third wave got under way after World War II, 

accelerated in the mid-1950s, and today far exceeds in scope and duration 

either of its two predecessors. 

The first great merger movement is usually thought to have begun 

with the formation of the Standard Oil Trust, "the mother of trusts," 

104 
"Antiturst in an Era of Radical Change," Fortune LXXIII 

(March, 1966), p. 129. 
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Fig. 7. Annual Firm Disappearances by Merger, 1895-1956. 
(aThe two series on merger disappearances from which this chart was 
drawn are not directly comparable, and no attempt was made to splice 
them. ^The vertical axis is drawn on a logarithmic scale.) 

Source: Ralph Lowell Nelson, Merger Movements in American Industry, 
1895-1956 (Princeton: Princeton University Press, 1959), p. 
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in 1897.*^ Decelerated by the depression of 1893, the pace of acqui

sition revived in 1897 and quickly gained momentum. Over one thousand 

firms disappeared by merger during the single year 1899, and in the peak 

year 1901 the world's first billion dollar corporation, United States 

Steel, was created by the joining together of several smaller trusts.^-®'' 

It was in the early stages of this "trust" boom that the call went out 

for restrictive legislation. . 

A half century prior to this, a deep-rooted political tradition 

against concentration of private power had been instrumental in breaking 

up the Second Bank of the United States. Following the Civil War, the 

railways with their subsidies and special privileges became the object 

of widespread hostility. The prime source of this hostility was the 

farming community, and especially in downswings of the business cycle 

farmers made their feelings known in political terms. Lobbies with such 

revealing names as "The National Anti-Monopoly Cheap Freight Railway 

League" were created.*®® 

The farmer's problem was not only one of expensive transportation. 

Even more upsetting was the contrast between the rapidly falling prices 

which he received for his commodities and the relatively stable prices 

106iirj,rust" originally meant a specific device by which stock
holders in competing companies ended competition by pooling their voting 
stock in the hands of a board of trustees. But "trust" came to mean any 
large business corporation. 

^^Derek C. Bok, "Section 7 of the Clayton Act and the Merging 
of Law and Economics," Harvard Law Review. LXXIV (1960), pp. 228-229; 
Worsnop, op. cit., p. 386. 

lO^For a discussion, see A. D. Neale, The Antitrust Laws of the 
United States of America; A Study of Competition Enforced by Law 
(Cambridge, England: University Press. 1960), pp. 22-25. 



157 

of the industrial and consumer products he needed to buy. "just as the 

price which the farmer received for the commodities he sold seemed to 

him to be fixed by those to whom he sold, so also he felt that the price 

109 of his supplies was fixed by those from whom he bought." The farmer 

visualized the explanation for his predicament in the "trusts" or 

monopolies which controlled a number of consumer goods industries--oil, 

sugar, matches, whisky, and others. Stories of secret rebates given by 

the railroads to the trusts increased his resentment against both. Thus, 

the farmers, joined by small businessmen, many of whom had been ruined 

by the rough methods of the trust builders, directed their hostility 

toward these new concentrations of industrial power. 

Prior to 1890 America was still a predominantly rural nation. 

The farmers, as a consequence, were better endowed with political influ

ence than economic strength, and such organizations as the National 

Grange and the National Farmers' Alliance insistently demanded that 

controls be placed on the railroads and monopolies in general. The 

Congress outlawed rate discrimination by railway lines in the Interstate 

Commerce Act of 1887, and by 1888 both major parties had anti-monopoly 

planks in their platforms. On December 4, 1889, a bill to "Declare Un

lawful, Trusts and Combinations in Restraint of Trade and Production" 

was introduced in the United States Senate by Senator Sherman of Ohio. 

The various state governments had found themselves unable to 

reach corporations chartered by and located in other states, and the 

prevention of monopoly was widely recognized to be a national problem. 

•^Solon j. Buck, The Granger Movement (Cambridge: Harvard 
University Press, 1913). 
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Thus, the Sherman bill sped through the legislative process. No hearings 

were held. The bill that finally emerged from the Committee on Finance 

and the Judiciary Committee was briefly debated between February 27 and 

April 8, 1890. There was fundamental agreement on the issues and the 

bill passed the Senate on April 8, 1890, with only one dissenting vote. 

Even more astounding, the House of Representatives gave the bill unani

mous approval. President Harrison signed the Sherman Act into law on 

July 2, 1890.H0 

Much is written about the original intentions and motivations of 

the framers of the Sherman Act, and it is not easy to establish veracity. 

It appears that the paramount aim of the political figures of the day 

was the simple one of meeting the public demand for action- against the 

trusts. As Senator Sherman remarked: "If we will not endure a king as 

a political power, we should not endure a king over the production, 

transportation, and sale of any of the necessaries of life."^H con

sidering the near unanimity with which the bill was received, it is 

quite possible that the act represented little more than a harmless 

gesture for those who voted in its favor. A "bill to punish the trusts" 

was needed to go to the country with, observed the conservative Senator 

Orville H. Piatt of Connecticut.^^ He implies that any bill so labelled 

would have done equally well. Richard Hofstadter, looking back on the 

110 
Schefter, o£. cit.. p. 24; Reynolds C. Seitz, "Objectives and 

Development of the Antitrust Laws," Wisconsin Bar Bulletin, XXIX 
(April, 1956), pp. 18-19+; Ways, o£. cit., pp. 129-130. 

111 
Quoted by Neale, op. cit.. pp. 24-25. 

112 
Quoted by Alexander M. Bickel, "Antitrust Slowdown?" New 

Republic. CLVI (May 20, 1967), p.-15. 
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"age of reform, suggests that the Sherman Act may be viewed as "a cere

monial solution" to an essentially insoluble problem, and that as such 

it is a "temptation to the satirical intelligence."^^ 

On the surface, Section 1 and 2 of the Sherman Act sound much 

more significant than these sentiments would suggest. Section 1 provides 

that "... every contract, combination in the form of trust or other

wise, or conspiracy, in restraint of trade or commerce among the several 

States, or with foreign nations, is declared to be illegal." Section 2 

broadened the scope of the first section by declaring that ". . . every 

person who shall monopolize, or attempt to monopolize, or combine or 

conspire with any other person or persons, to monopolize any part of the 

trade or commerce among the several States, or with foreign nations, 

shall be deemed guilty of a misdemeanor."^^ The first section deals 

with "restraints," while the second is concerned with the end product of 

restraint, namely "monopolization." One forbids only joint actions, 

whereas the other proscribes both individual and joint activity. If read 

literally, they together reach "every" transaction and "every" person 

engaged in forbidden activity in either interstate or foreign commerce. 

The Clayton and Federal Trade Commission Acts of 1914 

The mere passage of the Sherman Act calmed debate on monopoly 

and for a considerable period little was done in Washington to secure 

forceful administration. It was thought that the prestige of the Act, 

its provision for private treble-damage actions, and industry's supposed 

1U26 Stat. 290 (1890), as amended, 15 U.S.C. Sees. 1 & 2 (1958). 
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fear of publicity would make the Act largely self-enforcing. Indeed, no 

funds were voted to the Department of Justice for the task of enforce

ment until 1903, 13 years after passage. 

Nor surprisingly, very few cases were initiated by the Government. 

Of those that were, six of the first seven were lost in the courts, in

cluding major cases against the whisky and sugar trustsThe Supreme 

Court decision of 1895 in the .case of United States v. E_. C. Knight 

Company (the sugar trust) threatened to make the Sherman Act a dead 

letter against manufacturing monopolies. The Court held that, as the 

trust's monopoly of sugar refining was concentrated in the state of 

Pennsylvania, it had not been shown to involve a direct restraint of 

interstate commerce.Manufacturing, having but an indirect effect on 

interstate commerce, was thus not subject to regulation by Congress under 

the Commerce Clause. 

The year 1903 presaged a much more active period under the ad

ministration of Theodore Roosevelt and William Howard Taft. The Supreme 

Court's Northern Securities decision in 1904 invalidating a railway 

merger organized by famous eastern financiers caught the public's attention 

and re-established antitrust as a popular institution.^® Near the end 

115 
Neale, op. cit.. pp. 27-28. 

^^Schefter, op. cit., pp. 26-51. 

117 
United States v. E_. C. Knight Company, 156 U.S. 1 (1895). As 

a result, the 1897-1904 combination movement was unprecedented in 
American history. John Moody in 1904 identified no fewer than 78 
combinations which resulted in 50 per cent or more control over their 
respective industries; 26 controlling 80 per cent or more. See The 
Truth About the Trusts, (New York: Moody Publishing, 1904). 

1 1 Q 
United States v. Northern Securities Company, 193 U.S. 

197 (1904). 
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of the Roosevelt-Taft era the famous Standard Oil and American Tobacco 

dissolutions laid a new and firmer foundation for the development of case 

law under the Sherman Act.*-^ Antitrust policy was emerging spasmodi

cally as a positive policy of maintaining competition. Unfortunately, it 

had not forestalled the great concentration movement at the turn of the 

century. Indeed, the courts had held that, while the Sherman Act out-

1 20 lawed price agreements, it did not forbid mergers. Critics charged 

that the Sherman Act not only failed to prevent the maturation of mo

nopoly but had, in fact, "tended to breed monopoly" by forbidding certain 

other restraints. 

The pressures steadily mounted for stronger and more detailed 

legislation. Woodrow Wilson, in his campaign for the presidency in 1912, 

made antitrust a key issue. "I am against the trusts" he repeatedly 

stated. The Democratic platform in both 1908 and 1912 urged the for

bidding by law of "the control by any one corporation of so large a 

proportion of any industry as to make it a menace to competitive con

ditions ."1^1 The other two major parties shared this concern. For ex

ample, the Republican platform stated that the party "favors the enact

ment of legislation supplementary to the existing anti-trust act which 

will define as criminal offences those specific acts that uniformly mark 

Ununited States v. American Tobacco Company. 221 U.S. 106 
(1911); Standard Oil Company v. United States, 221 U.S. 1 (1911). 

l^OAddyston Pipe & Steel Company v. United States. 175 U.S. 
211 (1899). 

12lQUoted by Benjamin J. Klebaner, "Potential Competition and 
the American Antitrust Legislation of 1914," Business History Review, 
XXXVIII (Summer, 1964), p. 175. 
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attempts to restrain and to monopolize trade . . The Roosevelt 

Progressive Party's platform called for "the establishment of a strong 

Federal administrative commission of high standing, which shall maintain 

permanent active supervision over industry corporations engaged in inter-

ioq 
state commerce . . .." 

As early as 1913 the Senate Committee on Interstate Commerce held 

hearings which stressed the importance of creating and preserving compe

tition. On January 20, 1914, President Wilson before a joint session of 

Congress officially requested legislation to fulfill his campaign 

promises vis-a-vis antitrust policy. He observed that "(w)e are all 

agreed that 'private monopoly is indefensible and intolerable,1 and our 

programme is founded upon that conviction. It will be comprehensive but 

not a radical or unacceptable programme . . In discussing the 

specific practices which should be prohibited, the President made no 

mention of mergers or acquisitions. He did call for some prohibition of 

common control of more than one corporation through a community of 

interest, but his message did not specify prohibitions against stock 

acquisitions. Presumably he took it for granted that holding companies 

should be prohibited.^-' 

The Wilson proposals were embodied in five bills, which after 

several weeks of hearings were consolidated into two—the Trade 

•^Official Report of the Proceedings of the Fifteenth Republican 
National Convention (New York: Tenny Press, 1912), p. 345. For a dis
cussion, see Martin, op. cit., p. 26. 

19? 
Quoted by Martin, ibid., pp. 27-28. 

124Ibid.. p. 29. 

195 
Ibid.. pp. 29-30. 
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Commission bill and the Clayton bill. The framers of the Clayton bill 

attempted to get at the quasi-legal, quasi-economic concept of "monopoly." 

While nearly everyone agreed that the law should prohibit the "trusts", 

the problem was to frame a statute whose interpretation and adminis

tration would succeed in preventing the evil more effectively than had 

been the case under the Sherman Act. The ideas expressed in floor 

debate demonstrated a desire to -implement the policy of the Sherman Act 

by prohibiting some trade practices because they led to the development 

of monopoly. The long, detailed debates over the wording of the standard 

of illegality to be incorporated in Section 7 (dealing with mergers) was 

essentially a struggle to develop a concept of what would later be termed 

"workable competition." 

At the time of passage of the Clayton Act, nearly all mergers 

were achieved by the purchase of stock rather than by the acquisition 

o f  a s s e t s . I t  w a s  f a r  e a s i e r  t o  p u r c h a s e  s t o c k  t h a n  a s s e t s ,  h o l d i n g  

companies merely issuing their own stock for that of the corporation to 

be acquired. These holding companies, which brought together many 

companies under one financial roof, were the forerunners of the modern 

conglomerate. Most of the debate on Section 7 dealt with the question 

of which holding companies should be proscribed and which allowed, rather 

than upon the form of combination to be prevented. The holding company 

was the new villain, and acquisition by stock was the modus operandi to 

be proscribed. Section 7 as finally adopted provided that: 

no corporation engaged in commerce shall acquire . . . the 
whole or any part of the stock ... of another corporation 

L^Narver, op. cit.. p. 34. See also H. R. Report 1191, 
op. cit., p. 4. 
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. . . where the effect of such acquisition may be to sub
stantially lessen competition between the corporation whose 
stock is so acquired and the corporation making the acqui
sition, or to restrain such commerce in any section or 
community, or tend to create a monopoly in any line of 
commerce.127 

The intent of Congress is variously interpreted. Narver suggests 

that—the omission of assets in the 1914 Act "should not be construed . . . 

as indicating a Congressional lack of concern regarding economic con

centration. "128 Gilbert H. Montague, on the other hand, argues strongly 

that the intent of Clayton was merely to prevent "overnight" acquisitions 

of stock, intentionally excluding asset acquisitions. His explanation 

was based on close acquaintance with Louis Brandeis, who had much to do 

with the final phraseology of Section 7. As Montague put it, "It is a 

calumny on Congress to suggest that there was any oversight at that time. 

They intended it just as it is, and this talk about a loophole and an 

oversight is just not so."129 "xhe omission of asset acquisitions," 

writes David D. Martin in his history of the Clayton Act, "was based on 

. . . the deliberate intention to prohibit 'monopolistic holding 

companies1 and the evils incident thereto."130 Whatever the intent, the 

"oversight" was to prove catastrophic in terms of viable enforcement. 

Following more than 90 amendments and 800 pages of debate in the 

Congressional Record in the course of which one Senator expressed the 

12?xhe underscored work and passage were to become the center of 
controversy in subsequent years. Emphasis not in original. 

12^Lqc. cit. 

129Quoted in U. S. House Subcommittee on Antitrust of the Com
mittee on the Judiciary, "Hearings on H. R. 2734." 81st Cong., 1st 
Sess. (1949), p. 42. 

13Qqp. cit., p. 54. 
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opinion that "the title (of the Clayton bill) ought to be amended to read 

'An Apology to Unlawful Restraints and Monopoly'the bill overwhelm

ingly passed the House on June 5, 1914, and the Senate on September 2, 

1914. The bill subsequently went to Conference, whose report was 

accepted by the Senate on October 5, and by the House on October 8, 1914. 

131 
President Wilson signed the bill into law on October 15, 1914. 

As earlier indicated, .the legislative history of Section 7 

reveals no unanimity of opinion among the members of Congress either on 

what was desired from, or what would subsequently result from, the legis

lation. As David D. Martin concludes, "(t)here was nothing that could 

clearly be called 'the intent of Congress'."132 Although the bill 

received large majorities from both Houses of Congress, the general 

attitude of Congress was that of "unwillingly doing a set task." A 

favorable vote was largely a matter of political necessity, the conse

quence of party discipline, administration pressure, and the antitrust 

sentiments of most Congressional constituencies. 

As a result, so many things were put in the bill that the good 

could not be segregated from the bad. Section 2 (as amended by the 

Robinson-Patman Act of 1936) made it unlawful to discriminate in price 

between purchasers of commodities of like grade and quality" . . . where 

the effect of such discrimination may be substantially to lessen compe

tition or tend to create a monopoly in any line of commerce . . 

Section 3 forbade tying agreements requiring that "the lessee or 

^-^Congressional Record, LI (October 5 and 8, 1914), pp. 16,171, 
16,344); Public Law No. 212, 38 U.S. Stat, at Law (1914), pp. 730-740. 

^2qp< cit., pp. 46-47.-
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purchaser . . . shall not use or deal in the goods ... or other com

modities of a competitor . . . where the effect . . . may be substantially 

to lessen competition or tend to create a monopoly in any line of com

merce." Section 4 provided for private suit for treble damages. Section 

16 further authorized injunctive relief against damage resulting from 

Section 7 acquisition violation. Section 6 presumably exempted labor 

unions from provisions of the Act, while Section 8 prohibited inter

locking directorships in competing corporations above a specified size. 

The Clayton Act went beyond Sherman both in terms of its greater 

specificity and as a consequence of its "incipiency" nature. Clayton 

forbade certain acts which may only tend to substantially lessen compe

tition. Unlike the Sherman Act, which had to rely upon actual damages 

to avoid the problems of monopolization by halting monopolizations or 

what is otherwise deemed excessive concentration, at its roots by halting 

mergers that might threaten this effect."133 

A Bureau of Corporations had been established in the Department 

of Commerce in 1903, authorized to make "diligent investigation into the 

organization, conduct, and management" of corporations engaged in com

merce and "to gather, compile, publish, and supply useful information" 

regarding corporations engaged in interstate commerce.As an adjunct 

of the executive branch, the Bureau of Corporations performed a 

133 
"Hearings Before the Joint Economic Committee," 86th Cong., 

1st Sess., Part 7, (Washington: Government Printing Office, 1959), 
p. 2028. 

1 1 / 
U. S. Senate Committee on the Judiciary, "A Study of the Anti

trust Laws, Their Administration, Interpretation and Effect," 84th Cong., 
1st Sess., (New York: Central Book Company, 1958), p. 66. 
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creditable job. It was, however, strictly an investigatory agency, 

lacking the powers of a regulatory body. 

President Wilson recommended the creation of a quasi-judicial 

administrative agency "with the power to prevent unfair methods of 

competition--the 'seeds of monopoly1--before they had 'flowered' into a 

complete restraint of trade or into monopoly."*-*-' It was believed that 

such a commission could act with greater speed and effectiveness than 

the courts. The proposed commission would also act as a "clearinghouse 

for facts" which would "gradually build up a body of rules by which 

honest businessmen could be guided . . 

The Federal Trade Commission Act of 1914 established such an 

agency and, in sweeping terms, prohibited "unfair" methods, act, and 

practices of doing business. Senator Francis G. Newlands, author of 

the FTC Act, argued that making unfair competition unlawful would 

"protect the pygmies against the giants of the business and open the 

lines of competition."^^ Senator Henry F. Hollis could see the new 

Federal Trade Commission "policing competition, so as to protect small 

businessmen, keep an open field for new enterprise, and prevent the 

development of trusts."^® 

Section 6(b) of the Act has become particularly important to 

this study, as it gives the FTC authority "to require . . . corpo

rations." It was under this authority that the Federal Trade Commission 

135Ihld.. pp. 66-67. 

136Ibld. 

1 ̂ 7 
Quoted by Klebaner, o£. cit., pp. 180-181. 

138ibid. 
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in 1969 required all corporations with $250 million or more in assets to 

notify the agency in advance of any merger attempt, an obvious tactic to 

slow down the conglomerate merger movement. 7 

The Federal Trade Commission was given the primary responsibility 

of enforcing the new Clayton Act. As interpreted by the courts, however, 

enforcement of the Sherman Act, while primarily the function of the 

Department of Justice, was to "supplement that enforcement through the 

administrative process of the new Trade Commission."^® The aim was "to 

provide the Government with cumulative remedies against activity detri

mental to competition." Whereas Section 7 of the Clayton Act was 

limited to corporations, Section 5 of the FTC Act (forbidding "... 

unfair methods of competition in commerce, and unfair or deceptive acts 

or practices in commerce") could be used against individual proprie

torships and partnerships. Congress had established what one commentator 

terms a "three-headed Cerberus" to guard our competitive economy. 

Its "Sherman head" was assigned the task of watching for present dangers 

to competition; its "Clayton head" was instructed to look for incipient 

dangers; and its "Commission head" was directed to detect present or 

potential unfair dangers. 

•^"Pre-merger notification" will be examined in Chapter 14. 

^^Federal Trade Commission v. Cement Institute. 333 U.S. 683 
(1948), p. 693. 

^^•Jerrold G. Van Cise, The Federal Antitrust Laws. Rev. ed. 
(Washington: American Enterprise Institute for Public Policy Research, 
1965), p. 13. 
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The Celler-Kefauver Amendment of 1950 

Although the new Clayton Act, in conjunction with the Sherman 

Act, may have prevented the formation of many large new trusts, it did 

little to stop a new merger wave. Between 1919 and 1930 a merger boom 

exceeded that at the turn of the century. During the course of this 

wave, more than 8,000 mining and manufacturing firms disappeared through 

merger as did 2,757 public utilities, 1,060 Federal Reserve-member com

m e r c i a l  b a n k s ,  a n d  1 0 , 5 1 9  r e t a i l  s t o r e s  a b s o r b e d  b y  n e w  c h a i n s . T h e  

net effect was the development of oligopoly in many industries often 

replacing the partial monopoly which had resulted from the first merger 

wave. The growth of Bethlehem and Republic Steel through merger, for 

example, while reducing the total number of firms in the-industry, put 

them in a position to better "compete" with the giant United States 

Steel Corporation. These mergers, nonetheless, increased concentration 

in a number of industries, notably in food, chemicals, metals and public 

utilitiesIt would be expected that the antitrust statutes would 

have come into their own during such a merger wave. Such was not the 

case. 

In fact, the Government suffered one defeat after another. In 

th® United States Steel case of 1920, the Supreme Court announced its 

infamous ruling that the antitrust statutes do not make "mere size an 

offense, or the existence of unexerted power an offense." Seven years 

later this doctrine was further entrenched by the decision in United 

•^^Jesse W. Markham, '^Merger Policy Under the New Section 7: A 
six -Year Appraisal." Virginia Law Review. XLIII (May, 1957), pp. 489-
528. 

143Ibid. 
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States v. International Harvester Company As a consequence of these 

and lesser decisions, a virtual cease fire was given merger opponents in 

which the big modern corporation was the outstanding characteristic."^-' 

Over 90 per cent of manufacturing activity was conducted by corporations, 

and only a fifth of the labor force remained occupied in agriculture. 

Public and congressional reaction to this second and bigger 

merger wave departed from that of the first, in large part due to the 

occurrence of the Great Depression. Depression policy measures sought 

to limit rather than strengthen the forces of competition.One need 

only examine the National Industrial Recovery Act, the Bituminous Coal 

Commission Act and the Agricultural Adjustment Act to verify this. 

Congress was preoccupied with the evils of competition, and enforcement 

of the antitrust laws was virtually suspended until the arrival of 

Thurman Arnold to head the Antitrust Division of the Department of 

Justice in 1939. 

Section 7 of the Clayton Act was emasculated almost from the 

start. Rather than purchasing corporate stock and thereby merging, one 

corporation would acquire another by buying the latter's assets—its 

accounts receivable, its real estate and factories, its good will, etc.--

leaving only an empty shell. This, it was found, did not violate the 

Clayton Act which forbade only acquisition of stock in competing corpo

rations. Companies that were found to be in violation of other sections 

144United States v. United States Steel Corporation. 251 U.S. 417 
(1920), p. 451; United States v. International Harvester Company. 274 
U.S. 693 (1927). 

^•^Concentration Hearings, (1964), op. cit., p. 10. 

^*>For a discussion, see Markham, op. cit., p. 505. 
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of the Clayton or Sherman Acts (i.e., price-fixing or tying agreements) 

took advantage of the "asset loophole11--merging through asset acqui

sition and thereby making inapplicable the provisions of the other anti-

trus t laws. 

The Supreme Court ruled in Federal Trade Commission v. Western 

Heat Company (1926) that in the case . . where a corporation unlaw

fully buys its competitor's stock and through it acquires the competitor's 

property, before the Commission takes action, the Commission is not 

empowered by the statute to order the corporation to divest itself of 

the property.All that the Commission could do, the Court ruled, 

was to order divestiture of the then worthless stock of the former com

peting corporation. In 1934, the High Court further extended the re

striction on Section 7 by ruling that if an acquired corporation secured 

title to the physical assets of a corporation whose stock it had acquired 

prior to issuance of the final FTC order, then the Commission lacked the 

authority to direct divestiture of the physical assets--even though the 

acquisition of the original stock control may have been prohibited by 

Section 7.148 

With such limitations placed upon it by the Court, it is not sur

prising that the Federal Trade Commission was the moving force behind an 

amendment to the Clayton Act. Over a number of years, the Commission 

carried on a campaign for amendment based on the general argument that 

147272 U.S. 554 (1926), pp. 554-555. This decision was by a 5 to 
4 vote, with Justices Brandeis, Taft, Holmes, and Stone dissenting. 

148 
Arrow-Hart & Hegeman Electric Company v. Federal Trade Com

mission. 291 U.S. 587 (1934). 
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corporate mergers and resultant economic concentration were undermining 

the free competitive enterprise system. 

In its Annual Report of 1921, the FTC first expressed an interest 

in amendment of Section 7, then only seven years old: 

On the score of absorption of competing companies by a single 
unic and other practices tending to lessen competition and to 
create monopoly, the Commission has handled cases under certain 
sections of the Clayton Antitrust Act which are within its 
jurisdiction .... The Commission has found that corporations 
frequently now absorb competitors, not by acquiring capital 
shares, but by acquiring the physical assets which the Clayton 
Act does not forbid .... These ineffectual features of the 
law have been brought to the attention of Congress.149 

Not until the 1934 Arrow-Hart & Hegeman decision, however, did the Com

mission commence a determined effort to have the statute amended. In a 

1937 report to Congress, the FTC recommended an additional amendment to 

remove the "acquired-acquiring" clause (which had limited application 

only to a lessening of competition between the acquiring and acquired 

corporations) and to remove the necessity of ascertaining the "effects" 

of an acquisition. It argued that a better criterion to determine il

legality would be the foreclosure of a percentage of total assets in an 

industry, such percentage to be specified by Congress in amendatory 

leg is la t ion. 15 0 

The Temporary National Economic Committee in its final report in 

1941 proposed an even stronger amendment to Section 7.1^1 Not only did 

l^Quoted by Martin, op. cit., p. 187. 

150Ibid., pp. 188-189. 

l-^The TNEC worked for nearly three years, heard 552 witnesses 
and produced 80 volumes. The report concluded that the public policy 
embodied in the antitrust laws remained sound and that not a single 
witness had suggested any substantive change in that basic philosophy. 
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it join the FTC in urging elimination of the asset loophole, but it also 

recommended a requirement that Commission approval be given in advance 

of consummation for any merger over a specified size.^-^ Shortly after 

the TNEC report was made public, the United States became engaged in 

World War II, and antitrust considerations lost their urgency in the 

quest for national survival. In its Annual Reports for each of the years 

from 1941 to 1945, however, the .FTC recommended the enactment of the 

legislation proposed by the TNEC.*-''' 

The war brought with it a new wave of corporate consolidations, 

some 2,000 mergers being consummated between 1940 and 1947. As Repre

sentative Biemiller would later testify: "It is no exaggeration to 

state that the war superimposed upon an already highly concentrated 

economy the greatest centralization of economic power which has ever 

existed in this country. "154 jjot oniy were war contracts given to the 

largest corporations, but an increasing number of mergers occurred in 

It noted, however, the gradual attrition of competition and recommended 
a number of measures to maintain a democratic economic and political 
system. The major recommendations were for a strengthening of the anti
trust laws in several respects and for their more vigorous enforcement. 
For a discussion, see Loevinger, op. cit., pp. 232-233. 

152"Final Report and Recommendations of the Temporary National 
Economic Committee," Senate Document 35, 77th Cong., 1st Sess. (Wash
ington: Government Printing Office, 1941), pp. 38-39. 

153Annual Reports of the FTC, 1941, 1942, 1943, 1944, 1945, 
pp. 12, 9, 9, 9, and 8-9 respectively. For a discussion, see Martin, 
op. cit.. p. 193. 

^^Floor Debate on H. R. 2734, Congressional Record, XCV 
(August 15, 1949), p. 11502. 
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which large companies absorbed smaller ones. ̂--*5 As Representative 

Celler observed, corporations with assets of $5,200,000,000 (or 5% per 

cent of the total assets of manufacturing) had disappeared through 

merger from 1940 to 1947.Two hundred and fifty concerns controlled 

two-thirds of the industrial facilities of the country by 1947 whereas 

it required 15,000 companies to control that much before the war. The 

merger movement was at an "all-t.ime high."^^ 

It was feared that the trend toward consolidation would greatly 

accelerate. Corporations had emerged from the war with immense sums of 

liquid funds to be invested. In June, 1947, it was estimated that the 

78 largest corporations had over ten billion dollars of net working 

capital. That was enough to purchase the assets of nearly 90 per cent 

of all manufacturing corporations in existence at the time I Indeed, the 

250 largest corporations had already bought more than 70 per cent of the 

huge war plants built with Government funds. I-*9 

Attention was focused on these startling facts by a special 

report of the Federal Trade Commission.The FTC attempted to prove 

^-*0ne hundred of the largest corporations obtained 67 per cent 
of all prime war contracts, 70 per cent of the alloy steel and 81 per cent 
of the aluminum, and obtained 66 per cent of all research and development 
funds provided by the Government. Nearly one-third of the companies ac
quired from 1940 to 1947 were absorbed by corporations with assets in 
excess of $50,000,000. Forty per cent were absorbed by companies with 
assets greater than $5,000,000. Testimony of Mrs. Douglas, ibid., p. 11501. 

156Ibid., p. 11485. 

Ibid. 

l^^Ibid., Testimony of Congressman Boggs, p. 11496. 

159Ibid. 

l^The Present Trend of Corporate Mergers and Acquisitions. 
(Washington: Government Printing Office, 1947). 



175 

that corporate mergers and acquisitions were occurring at an alarming 

rate and that total concentration was rising rapidly. The Commission 

examined 1,800 mergers having occurred since 1940 and found that 60 per 

cent were horizontal, 17 per cent vertical, and 22 per cent conglomerate. 

Implied in the report was that all of these mergers were against the 

public interest and could have been prevented had the asset loophole 

been plugged in the Clayton Act. 

It is significant that this 1947 report, for the first time, 

expressed severe concern vis-a-vis the conglomerate: " . . . (T)he con

glomerate acquisition contributes greatly to the concentration of eco

nomic power, since it results in the absorption of many small firms in 

different and often completely unrelated lines of activity-. "161 ^he 

report presented three examples of conglomerate mergers: the Maytag 

Washing Machine Company's purchase of a manufacturer of chicken brooders, 

the American Type Founders' purchase of a manufacturer of high-fidelity 

radio sets and chromium and plastic furniture, and the merger of the 

radio maker Detrola Corporation with International Machine Tool Company. 

The report noted that so long as the statutes were worded to require the 

showing of preexisting substantial competition between the acquired and 

acquiring firms, such conglomerate mergers could not be reached by 

Section 7, no matter how severe their effect on competition. 

The Commission stepped up its crusade against merger activity in 

1948 with the publishing of a 134 page document entitled The Merger Move

ment: A Summary Report.1^2 The primary focus continued to be on 

161Ibid., p. 12. 

(Washington: Government Printing Office, 1948) 
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plugging the asset loophole, but it did not ignore other areas as well. 

In particular, it expanded the FTC's earlier comments on the conglomerate 

form of consolidation, observing that there was less economic justifi-

16^ cation for this form than for other patterns of corporate growth. It 

was .noted, for example, that conglomerate acquisitions did not engender 

augmentation of production skills and know-how as horizontal mergers 

would be expected to do. Likewise, economies of the vertical merger, 

such as an improved flow of materials through various production stages, 

would not be likely to be found in most conglomerates. In the report, 

the FTC observed: 

. . . (T)he motives underlying conglomerate acquisitions appear 
to include such diverse incentives as desires to spread risks, 
to invest large sums of idle liquid capital, to add products 
which can be handled with existing sales and distribution 
personnel, to increase the number of products which can be 
grouped together in the company's advertisements, etc.^^ 

In addition to these "worthwhile" objectives, the Commission 

found less beneficial motivations: 

With the economic power which it secures through its operations 
in many diverse fields, the giant conglomerate corporation may 
attain an almost impregnable economic position. Threatened 
with competition in any one of its various activities, it may 
sell below cost in that field, offsetting its losses through 
profits made in its other lines--a practice which is frequently 
explained as one of meeting competition. The conglomerate 
corporation is thus in a position to strike out with great 
force against a smaller business in a variety of different 
indus tries.^65 

The Commission concluded by noting that if nothing was done, "either the 

giant corporations will ultimately take over the country, or the 

163Ibid., p. 59. 

164Ibid. 

165Ibid. 
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Government will be impelled to step in and impose some form of direct 

regulation .... There are few greater dangers to small business than 

the continued growth of the conglomerate corporation.''166 

There was a glimmer of hope that these statutory deficiencies 

might be overcome without amendment as a consequence of court decisions 

relevant to the Sherman Act between 1945 and 1948. Such decisions 

seemed to bring the law nearer to outlawing monopoly and even oligopoly 

power as such. The courts suggested that some companies could be con

demned merely for controlling an "appreciable" portion of interstate 

commerce--thus effectively jettisoning the "rule of reason" test. 

Judge Learned Hand, for example, in the Alcoa case employed a 

market structure test exclusively, selecting a combination of figures to 

yield the highest possible percentage of market foreclosure, and con

cluded that 90 per cent control is "enough to constitute a monopoly." 

He further declared, "having proved that 'Alcoa' had a monopoly . . . 

the plaintiff had gone far enough." It would be "absurd," he said, 

unconditionally to condemn price-fixing conspiracies "and not to extend 

the condemnation to monopolies."168 ^he American Tobacco decision 

of 1946 seemed to strengthen this new flat prohibition of monopoly 

power, finding a conspiracy among three companies to fix prices and 

1_67 
See, for example, United States v. The New York Great Atlantic 

and Pacific Tea Company, Inc., 67 F. Supp. 626 (1946); United States v. 
Aluminum Company of America. 148 F. 2d 416 (1945). For a discussion see 
Joel B. Dirlam and Alfred E. Hahn, Fair Competition: The Law and 
Economics of Antitrust Policy, (Ithica: Cornell University Press, 1954), 
pp. 58-73. 

168148 F. 2d 416, ibid., pp. 424, 427, 428. 
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and to monopolize without direct evidence of collusion among the 

defendants. 

These advances, however, were more than counteracted by an im

portant attempt to use the Sherman Act to prevent U. S. Steel from 

acquiring the assets of a medium-sized West Coast steel fabricator. The 

failure of the Government in United States v. Columbia Steel Company was 

highly important to subsequent.passage of the Section 7 amendment 

The United States had sued under Section 4 of the Sherman Act to enjoin 

the acquisition by U. S. Steel of the largest independent fabricator in 

the West. The complaint contended that the purchase of Consolidated 

would be an illegal restraint of competition by United States Steel 

under Section 1 of the Sherman Act, because of (1) the immediate elimi

nation through horizontal integration of a competitor, to the substantial 

detriment of the fabricated steel market; and (2) the preemption by 

vertical integration of Consolidated's purchases of steel, to the ex

clusion of U. S. Steel's competitors in the production and sale of 

steel. The Government further charged, under Section 2 of the Sherman 

Act, that U. S. Steel was attempting to monopolize the production and 

sale of fabricated steel products in the Consolidated market area. Since 

U. S. Steel's total share of fabricated steel production after the ac

quisition would still be less than 25 per cent, the Government relied on 

U. S. Steel's history of acquisitions to prove the "intent to monopolize" 

charge. 

-^^American Tobacco Company v. United States. 328 U.S. 
781 (1946). 

170334 U.S. 495 (1948).-
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The defendants legitimized the purchase as a necessary expansion, 

desirable for normal business reasons. The Supreme Court, in a 5 to 4 

decision in 1948, agreed with defendantsThe Court found (1) that 

the acquisition did not unreasonably restrict the opportunities of 

competitor producers to market their product, (2) that there was no 

specific intent to accomplish an unreasonable restraint of interstate 

commerce, (3) that this elimination of competition would not constitute 

an "unreasonable" restraint of trade, (4) that previous acquisitions do 

not demonstrate the existence of intent to monopolize, and (5) that the 

acquisition does not violate the public policy manifested in the Sherman 

Act. 

Justices Douglas, Black, Murphy and Rutledge dissented. In his 

dissent, Justice Douglas hit the crucial issue: 

This is the most important antitrust case which has been before 
the Court in years. It is important because it reveals the way 
of growth of monopoly power—the precise phenomenon at which 
the Sherman Act was aimed. Here we have the pattern of the 
evolution of the great trusts. Little, independent units are 
gobbled up by bigger ones. At times the independent is driven 
to the wall and surrenders. At other times any number of 
"sound business reasons" appear why the sale to or merger with 
the trust should be made. If the acquisition were the result 
of predatory practices of restraints of trade, the trust could 
be required to disgorge .... But the impact on future 
competition is the same though the trust was built in more 
gentlemanly ways.172 

The failure of the Justice Department to win its case against 

United States Steel was of major import in the conclusion by Congress 

that the Sherman and Clayton Acts, as then constituted, were inadequate 

171Ibid. 

172Ibid., pp. 534-535. 
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to cope with combinations of firms. As Congressman Kefauver would re

iterate on the floor of the House: "... (T)he Columbia Steel Company 

case is a vivid illustration of the necessity for the proposed amendment 

of the Clayton Act."173 Senator 0'Conor noted that the steel industry 

was an excellent example of concentration gone wild, one company between 

1915 and 1945 having more than two-thirds of its growth attributable to 

mergers and acquisitions.1^4 _ 

Sixteen bills to amend Section 7 of the Clayton Act were intro

duced between 1943 and 1949.Full public hearings were held in three 

separate sessions before final action was taken. These various bills 

fall into three categories: (1) proposals designed to follow the recom

mendations of the TNEC, .requiring prior approval of stock or asset 

acquisitions where the corporations were larger than a specified size; 

(2) proposals designed merely to include asset acquisition in the pro

hibited realm of the statute; and (3) proposals, similar to the one that 

finally passed, prohibiting both stock and asset acquisition, eliminating 

the acquired-acquiring clause, and modifying the standard of illegality. 

•^Floor Debate on H.R. 2734, Congressional Record, XCL 
(December 12-13, 1950), p. 16453. 

174Ibid., p. 16434. 

175S. 2277 (67th Cong., 1st Sess. 1921) 1 H.R. 7371, S. 2549 
(75th Cong., 1st Sess 1937); H.R. 10176, S. 3345 (75th Cong. 2d Sess 
1938); H.R. 1517, S. 577 (78th Cong., 1st Sess. 1943); H.R. 2357, H.R. 
4519, H.R. 4810, S. 615, 79th Cong., 1st Sess. 1945); H.R. 5535, (79th 
Cong., 2d Sess. 1946); H.R. 515, H.R. 3736, S. 104 (80th Cong., 1st 
Sess. 1947); H.R. 7024, (80th Cong., 2d Sess. 1948); H.R. 988, H.R. 
1240, H.R. 2006, H.R. 2734, S. 56 (81st Cong., 1st Sess. 1949). Public 
hearings were held on H.R. 2357 (79th Cong., 1st Sess. 1945); S. 104 
(80th Cong., 1st Sess. 1947); H.R. 515 (80th Cong., 1st Sess. 1947), 
and H.R. 2734, (81st Cong., 1st Sess. 1949-1950). 
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Senator O'Mahoney and Representative Summers each introduced a 

bill following the TNEC recommendations in 1943. No action was taken on 

either bill. In 1945, Senator O'Mahoney reintroduced his bill for con

sideration in the Seventy-ninth Congress and Representative Kefauver 

introduced a similar bill in the House. A subcommittee of the House 

Committee on the Judiciary held hearings on Kefauver's bill, but he had 

to reintroduce it twice with slight amendments before the whole committee 

unanimously approved the proposal. The Rules Committee, however, killed 

the bill.176 

In the First Session of the Eightieth Congress, Representative 

Kefauver reintroduced the same proposal now designated H.R. 515. Senator 

O'Mahoney, having failed to obtain Senate consideration for his bill in 

the previous Congress, also reintroduced his proposal which was desig

nated S. 104. Senator O'Mahoney's bill retained the prior approval 

provision, requiring the FTC to give an advance nod to any acquisition 

by a corporation whose assets were valued at $1,000,000 or more. A 

subcommittee of the Senate Judiciary Committee held, but did not publish, 

hearings on S. 104. The full committee did not report the bill. 

Meanwhile, in the House the Judiciary Committee held extensive 

hearings on H.R. 515, during which Representative Clifford P. Case 

strongly objected to the test of lessening of competition between the 

acquiring and the acquired corporations. He felt that this would 

176See S. 577 and H.R. 1517, (78th Cong., 1st Sess. 1943); 
S. 615 and H.R. 2357 (79th Cong., 1st Sess. 1945); "To Amend Sections 
7 and 11 of the Clayton Act, Hearings on H.R. 2357," Subcommittee of 
the House Committee on the Judiciary, 79th Cong., 1st Sess. (Washington: 
Government Printing Office, 1945). 
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preclude virtually all acquisitions, even though they might have pro-com-

1  7 7  petitive effects. To meet the objection, W. T. Kelley, Chief Counsel 

of the FTC, suggested that the wording of the standard be changed to re

move any reference to competition between the acquiring and the acquired 

firms. The way was cleared for inclusion of conglomerate mergers in the 

bill's provisions as a consequence.̂ ® Kefauver then incorporated 

Kelley's suggestions in a new bill, H.R. 3736, which was approved by the 

House Judiciary Committee but again failed to receive a rule. A similar 

effort in the Second Session met a comparable ignominious fate. 

The groundwork had been laid, however, for the final assault in 

the Eighty-first Congress. Three bills were introduced in the First 

Session by Representatives Jackson, Hobbs, and Celler, each omitting the 

"acquired-acquiring" test and thus including conglomerate mergers in 

their provisions. Hearings were held on the Celler bill (H.R. 2734) to 

which the Hobbs and Jackson bills were similar. At the opening of these 

hearings, Congressman Kefauver implored: 

I feel, gentlemen, that if our democracy is going to survive 
in this country, vie must keep competition, and we must see 
to it that the basic materials and resources of the country 
are available to any little fellow who wants to go into 
business .... When people lose their economic freedom, 
they lose their political freedom. 

177 
Martin, oj>. cit.. pp. 224-225. 

178 
Ibid. Companies whose products were unrelated clearly did not 

directly compete with one another. Section 7, however, required a sub
stantial lessening of competition between the "corporations whose stock 
is . . . acquired and the corporation making the acquisition." This 
"acquired-acquiring" test effectively precluded the conglomerate merger 
from the law's scope. 

179 
"Hearings on H.R. 2734," 81st Cong., 1st Sess. (Washington 

Government Printing Office, 1949), pp'. 12-13. 
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Congressman Celler testified that "our greatness as a Nation 

rises or falls as the dignity and independence of the individual, the 

small business man, the mechanic, the small shop-keeper, and so on, con

tracts or expands."^®® He warned that, unless his amendment were passed, 

state control of basic industries would soon become necessary. Noted 

frequently and explicitly throughout the hearings was the impact the 

rise of cartels in Germany and Japan had had upon political developments 

in those nations. There were references also t'O "Lfte "tia-e •-</£ the Labour 

Party in post-war Britain and its nationalization drive.Preoccupied 

with concentration aspects of mergers, the committee never conducted a 

rigorous analysis of the economic effects a conglomerate merger could 

have upon a market. Economic concentration alone seemed sufficient to 

motivate legislation curbing, among other types, conglomerate mergers. 

The amendment was designed to prohibit any acquisition of stock 

or assets "where in any line of commerce in any section of the country, 

the effect of such acquisition may be substantially to lessen competition, 

or to tend to create a monopoly." The House Judiciary Committee made it 

clear that the bill was intended to reach acquisitions that might be con

sidered legal under the Sherman Act.^®^ "The intent here, as in other 

parts of the Clayton Act, is to cope with monopolistic tendencies in 

their incipiency and well before they have attained such effects as 

183 would justify a Sherman Act proceeding," the Senate Report reiterated. 

8̂̂ Ibid., pp. 14-16. 

181Ibid. 

182Ibid. 

183 
Senate Report 1775, oj>. cit., pp. 4-5 
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The House Report made clear that "(t)he bill is intended to permit inter

vention . . . when the effect of an acquisition may be a significant 

reduction in the vigor of competition even though this effect may not be 

so far-reaching as to amount to a combination in restraint of trade, 

create a monopoly, or constitute an attempt to monopolize."184 

The meaning of the phrase "in any line of commerce in any section 

of the country" was discussed in both reports. As House Report 1191 put 

it, "The test of substantial lessening of competition or tendency to 

create a monopoly is not intended to be applicable only where the speci

fied effect may appear on a Nation-wide or industry-wide scale. The 

purpose of the bill is to protect competition in each line of commerce 

in each section of the country. 

The House Report explicitly included conglomerate mergers in 

H.R. 2734, which substituted "in any line of commerce in any section of 

the country" for the language of the original Section 7 "acquired-

acquiring" test. The report defined "conglomerate" in a narrow fashion, 

however. The conglomerate merger was viewed as one in which there was 

"no discernible relationship in the nature of business between the ac

quiring and acquired firms."186 

Whereas seven members of the Judiciary Committee had submitted 

a minority report when the legislation was first passed by the House 

l®^House Report 1191, og. cit., p. 8. 

185Ibid. 

l^^xbid.. pp. 5-6. 



185 

Committee in 1 9 4 7 . H . R .  2 7 3 4  was now unanimously endorsed, even 

though five of the members who had dissented two years earlier were still 

on the committee. The explantion appears to be that in the interim the 

Supreme Court had rendered its decision against the Government in the 

United States Steel case. 

In view of the traditional attitude of the House Rules Committee 

toward Section 7 bills, Congressman Celler moved to suspend the rules 

and pass the bill on the floor. The drawbacks of such a procedure were 

clear. First, it allowed only limited floor debate. Second, it re

quired a two-thirds affirmative vote. Representative Goodwin, arguing 

against suspension, noted "the highly controversial nature of this 

proposal and the fact that the Rules Committee has in previous Congresses 

refused to grant a rule."*®® He argued that a longer period for debate 

was thus necessary. 

Floor debate took place in the House on August 15, 1949. In 

giving the background of the bill, Celler noted that of the three 

million business units in the United States, only 445 or .125 per cent 

of all corporations owned 51 per cent of the nation's gross assets. 

Celler stated that only four companies handled 64 per cent of the steel 

business in the United States; four made 82 per cent of all copper sales, 

and two accounted for 90 per cent of aluminum production. These, it 

187The seven members were Republican Representatives Goodwin, 
Jennings, Lewis, Chadwick, Graham, and Springer, and Democratic Repre
sentee Cravens. Representative Reed (Republican) and Walter (Democrat) 
submitted a second minority report. See House Report 596, pp. 11-16. 

*®®Congressiona 1 Record (August 15, 1949), oj>. cit., p. 11486. 
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was suggested, xjere typical examples of the concentration to be found in 

industry. He concluded that "(t)he antitrust laws are a complete bust 

unless we pass this bill" and noted that "(o)therwise big business will 

be hellbent for more and more mergers."189 

Stress was placed on the assertion that concentration was still 

increasing, as House Report 1191 had underscored. Mergers were then 

labeled the prime cause of this .concentration. That we were in a major 

merger wave in which small businesses were being absorbed in large 

numbers by large corporations was constantly alluded to throughout the 

debate. Finally, these mergers were said to occur because Congress had 

failed to see the possibility that acquisition could be consummated by 

purchases of assets as well as of stock. 

There was virtually nothing said concerning the effects of con

centration on prices, efficiency and innovation. As Derek Bok surmises, 

"(c)ompetition appeared to possess a strong soci-political connotation 

which centered on the virtues of the small entrepreneur to an extent 

seldom duplicated in economic literature."190 Jeffersonian egalitari-

anism was evident throughout the debate: the growth of large economic 

groups would inevitably lead to increased Government control with the 

resulting loss of freedom and a drift into some type of totalitarianism. 

Senator O'Mahoney remarked that "(c)ollectivism is moving forward apace 

throughout the world and industrial collectivism leads inevitably to 

political collectivism."*9* 

189Ibid., p. 11485. 

190 
Op. cit., p. 234. 

191Ibid., p. 11487. 
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Opponents of the bill argued,, first, that an amendment to 

Section 7 was unnecessary, and, second, that the wording of the bill was 

too vague. As Congressman Goodwin pointed out, "The bill contains such 

vague, indefinite, and undefined terms as 'any line of commerce,1 'any 

section of the country,' 'to substantially lessen competition,' and 

'tend to create a monopoly.' The courts have generally refused to define 

such terms except with relation to their application to a specific 

case."-'-92 When all was said, the final vote gave the yeas 228 to 92 for 

the nays. Two-thirds having voted in its favor, the bill passed the 

House on August 15, 1949. ̂93 

The Senate did not hold hearings on the bill introduced by 

Senators O'Mahoney and Kefauver. In September, 1949, and in February, 

1950, however, a subcommittee of the Senate Judiciary Committee held 

hearings on H.R. 2734 following House approval. On June 2, 1950, the 

Senate Committee reported the bill favorably, although Senator Donnell 

presented a minority view. Donnell concluded that the proponents of the 

bill had not demonstrated a genuine need for the legislation. He main

tained that corporate mergers had in recent years played only a small 

role in increasing concentration.*9^ 

Two weeks after committee approval, the Korean War interceded. 

There was fear that such a bill might impede the defense buildup. 

Senator O'Mahoney reacted to this charge: 

I think that this bill, if enacted, would offer no impediment 
that would be worthy of the name to national defense production, 

192Ibid., p. 11487. 

193Ibid., p. 11507. 

l^Senate Report 1775, op. cit., p. 11 
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because I can see no reason to believe that the production of 
the materials needed for the war would be in any degree de
pendent upon the acquisition by one corporation of the asset 
of another. I think there is no reason to believe, for ex
ample, that U. S. Steel should be made greater than it is, or 
that General Motors should be made greater than it is, or 
that either of these should have the power to expend their 
great economic empires by the acquisition of the stock of 
corporations and the assets of corporations that might pos
sibly be competing with them.-^5 

The nonpartisaned nature of the bill's support was repeatedly em

phasized in Senate floor debate. "Great Republican leaders have condemned 

monopoly and have sought remedies to prevent it from taking control of 

our entire economy, and a great Democratic President asked a Democratic 

Congress to enact such a measure" reminded Senator O'Mahoney.^6 Senator 

O'Conor noted that the bill was supported by most of the leading labor, 

farm, and cooperative organizations, including the Congress of Industrial 

Organizations, the American Federation of Labor, the International As

sociation of Machinists, the Railroad Brotherhoods, National Grange, 

National Farmers Union, and the Cooperative League of America.197 H.R. 

2734 passed the Senate by a vote of 55 to 22 with 19 not voting. On 

December 29, 1950, the Celler-Kefauver "Antimerger Act" was approved by 

President Truman.8 

The most important changes that resulted from the Act were in 

the wording of the first two paragraphs of Section 7. The Celler-Kefauver 

^^Congressional Record. (December 12-13, 1950), op. cit. 
p. 16445. 

•^Senator O'Mahoney, ibid., p. 16447. 

^^Senator O'Conor, ibid., p. 16507. 

198Ibid.. p. 16508. 
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Amendment changed those paragraphs by striking out the words under

scored and adding the words in parentheses: 

That no corporation engaged in commerce shall acquire, directly 
or indirectly, the whole or any part of the stock or other 
share capital (and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire the whole or any 
part of the assets) of another corporation engaged also in com
merce, where (in any line of commerce in any section of the 
country) the effect of such acquisition may be to^ substantially 
(to) lessen competition between the corporation whose stock is 
so acquired and the corporation making the acquisition, or to 
restrain such commerce in any section or community, or (to) 
tend to create a monopoly of_ any line of commerce. 

No corporation shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital (and no corpo
ration subject to the jurisdiction of the Federal Trade Com
mission shall acquire the whole or any part of the assets) of 
two (one) or more corporations engaged in commerce (,) where 
(in any line of commerce in any section of the country,) the 
effect of such acquisition, (of stock or assets,) or.(of) the 
use of such stock by the voting or granting of proxies or 
otherwise, may be to_ substantially (to) lessen competition 
between such corporations, or any of them, whose stock or 
other share capital is so acquired, or to restrain such com
merce in any section or community, or (to) tend to create a 
monopoly of_ any line of commerce. 

To summarize, there were five significant changes as a result of 

the amendment. First, the prohibition was extended to the acquisition of 

assets. Second, the competition upon which the effect of the merger was 

to be judged was no longer competition between the acquiring and the 

acquired corporations, but rather competition "in any line of commerce 

in any section of the country," hence broadening the scope of its 

applicability. Third, the restraint of commerce "in any . . . community" 

as a test of the proscribed effect was eliminated such as to remove any 

threat to trifling mergers of merely local effect. Fourth, the effect 

19938 U. S. Stat, at Law (1914), 730, 731-732, and 64 U. S. 
Stat, at Law (1950), 1125. 
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of the acquisition in question was to be measured against potential 

competition in the market rather than strictly against actual and pre-

existent competition. Finally, Section 7 was apparently broadened to 

include vertical and conglomerate integrations as well as the horizontal 

envisaged by the original 1914 statute. 

The Conglomerate Merger and the 'New' Section 7 

For some years after 1950 the inclusion of conglomerate mergers 

within the scope of Section 7 remained a topic of debate. As Lucile 

Keyes writes, ". . . (T)he legislative history can provide us with only 

a tentative and general notion of the intent of Congress with respect to 

conglomerate mergers.Counsel for Procter & Gamble in its landmark 

case involving the acquisition of Clorox argued that, except for the 

"off-hand reference" to conglomerate mergers in House Report 1191, "we 

are unable to find any authoritative expression of Congressional intent 

to the effect that Section 7 was designed to apply to acquisitions in

volving no horizontal or vertical aspects."201 

Even if there were no legislative history upon which to base the 

inclusion of conglomerates, their exclusion would not logically follow. 

As Professor Rahl writes: ". . . (L)aclc of a clear legislative history, 

like lack of an explicit statutory policy expression, should be no bar 

to development of a coherent anti-merger policy. Antitrust law by and 

^^Lucile Sheppard Keyes, "Proposal for the Control of Con
glomerate Mergers," Southern Economic Journal. XXXIV (July, 1967), p. 77. 

^Qlwall Street Journal, (January 10, 1961), p. 21. 
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large has done better without too much legislative history . . . 

Justice Jackson once stated that "(r)esort to legislative history is 

only justified where the face of the Act is inescapably ambiguous. 

In fact, the legislative history of Section 7 clearly favors the in

clusion of conglomerates, and the Act's provisions vis-a-vis the con

glomerate are not "inescapably ambiguous." 

The hearings and reports on the Celler-Kefauver amendment to 

Section 7 strongly indicate that conglomerate mergers were to be brought 

within its jurisdiction as anticompetitive. One of the earliest legis

lative incidents relevant to the conglomerate is an exhibit contained 

in a House report in one of the 1946 bills to amend Section 7. Although 

the focus of that bill was upon horizontal mergers, several examples 

revealed the extent to which conglomerate firms were involved in con

centration.^^ Not until H.R. 515 was being debated, however, did the 

focus clearly shift toward conglomerate inclusion. 

It will be remembered that Representative Clifford Case was 

instrumental in changing the focus from a test of competition between 

acquiring and acquired firms to a broader one involving the effect of 

the merger. Case's questioning resulted in elimination of the acquired-

acquiring test, and the substitution of judgment of a merger based upon 

^^"Antimerger Law in Search of a Policy," Antitrust Bulletin. 
XI (January-April, 1966), p. 337. 

0̂3Schwegroann Brothers v. Calvert Corporation. 341 U.S. 384 
(1951), p. 395. 

'Amending Sections 7 and 11 of the Clayton Act, House Report 
1820 to Accompany H.R. 5535," U. S. House Committee on the Judiciary, 
79th Cong., 2d Sess., (Washington: Government Printing Office, 1946). 
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the effect "in any line of commerce or in any section, community, or 

trade area." This shift was vital in regard to non-horizontal mergers 

and acquisitions. As Narver concludes, "(n)o single change in the 

history of amendment efforts was more instrumental in allowing for in

clusion of conglomerate mergers than this modification. The con

cern with effects beyond the immediate parties to the merger laid the 

ground work for a new emphasis, on the conglomerate merger. 

In the interim between hearings on H.R. 2734 in May, 1949, and 

in the reporting out of the bill by the full House Judiciary Committee, 

a Subcommittee began a separate study on monopoly power and held 

hearings in July and August, 1949. During those hearings, a sur

prising amount of testimony was given regarding the anticompetitive 

implications of conglomerates. The conglomerate was condemned on two 

grounds: first, in that it possessed a competitive staying power 

superior to that of a small, single product firm; second, that it was 

an economic conglomeration unsuited to a competitive political economy. 

Professor Philip C. Newman of Pennsylvania State College, for 

example, testified in regard to the Unilever combine that "(t)hey have 

taken over many industries which are not directly related to the initial 

manufacturing process . . Dr. John M. Blair, speaking for the 

FTC, condemned such indiscriminate diversification through merger as 

2Q50P. cit.t p. 41. 

g# House Subcommittee of the Committee on the Judiciary, 
"Hearings on H.R. 515," 80th Cong., 1st Sess. (Washington: Government 
Printing Office, 1947). 

S. House Subcommittee of the Judiciary, "Hearings on Study 
of Monopoly Power," 81st Cong., 1st Sess. (Washington: Government 
Printing Office, 1949), parts 2-A, 2-B, p. 419. 
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"pecularily (sic) dangerous to small business." He noted that "a company 

that is so diversified is in a position to strike out with great force 

against any smaller company which may seek to compete with it in any one 

of the variety of fields in which it is engaged and, of course, it is 

able to make up whatever losses that are incurred in the competitive war 

with its profits secured in the other fields in which it is engaged. "2̂  

Professor Walter Adams added that "(s)uch firms enjoy a special advantage 

in litigation, politics, public relations, and finance .... (T)hey 

can afford to maintain powerful lobbies in Washington . . . .I|2®9 

In dialogue with a witness, Congressman Celler observed that 

.  .i t  do e s  n o t  f o l l o w  t h a t  i t  b e t t e r s  t h e  r a c e  f o r  s u r v i v a l ,  t h a t ,  

if somebody makes cheese, he must go out and control the- market for 

210 chalk." The Congressman questioned "(h)ow far should government, the 

people, allow that kind of (conglomerate) concentration ... to 

proceed?"211 

Such testimony clearly influenced the substance and emphasis of 

the final House report on the Celler bill. House Judiciary Committee 

Report 1191, which accompanied the bill, specifically stated that "the 

bill applies to all types of mergers and acquisitions, vertical and con

glomerate as well as horizontal, which have the specified effects of 

208Ibid., part 1, pp. 219-220. 

209Ibid., pp. 349-350. 

210 
Quoted by Narver, op. cit., pp. 45-46. 

211 
"Hearings on Study of Monopoly Power," op. cit., parts 2-A, 

2-B, p. 636. 
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of substantially lessening competition ... or tending to create a 

monopoly.12 (Emphasis added). 

In floor debate in the House, although discussion of the con

glomerate was sparse, it was not totally lacking. Representative Hale 

Boggs noted that the conglomerate form of expansion was "one of the most 

detrimental ... to a free enterprise economy." He viewed the process 

as building up "huge business .enterprises which enable them to play one 

type of business against another in order to drive out competition." 

Representative Michener envisioned the potential competition argument 

which would later be applied against certain conglomerate mergers: 

. . . (A) maker of electric washing machines buys out a radio 
manufacturer. Before the merger, the two companies were not 
competing in any manner. Either could decide to go into the 
other line, however, and thus compete with the other. This 
merger could therefore be unlawful since the effect may be to 
lessen competition.^^ 

It is evident, therefore, that the House clearly envisioned the 

inclusion of conglomerates within the proscribed realm of mergers in 

Section 7. Such a conclusion cannot so confidently be made in regard to 

the Senate. Although it is incorrect to state, as does William Beecher, 

that "the Senate gave not a hint of concurring sentiment on coverage of 

conglomerate mergers,^ it is true that they did not explicitly recog

nize conglomerate coverage. 

^*TQp. cit.. p. 11. 

213 
Congressional Record, (August 15, 1949), op. cit.» p. 11496. 

214Ibid., p. 11490. 

215 
Wall Street Journal, (January 10, 1961), p. 21. 
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Senate Report 1775, which accompanied H.R. 2734 passed by the 

Senate Committee on the Judiciary, unlike House Report 1191, did not 

mention conglomerate mergers explicitly. However, by recommending 

passage of H.R. 2734, which had been described by the House report as 

including conglomerates, the Senate Judiciary Committee implicitly recog

nized such inclusion. 

Senator O'Mahoney's presentation of the bill on the Senate floor 

reinforces this conclusion. He referred to a study by the Department of 

Commerce which found that nearly 25 per cent of 18 mergers analyzed were 

of the conglomerate type. He pointed to the Universal Match Company 

purchasing a number of candy corporations as an example of conglomeration 

and then, in urging passage, suggested that "we have not taken the steps 

necessary to prevent this constant (conglomerate) concentration which 

closes the door to enterprise by the citizens of the States which are 

216 represented by every Senator upon this floor . . .." L 

The Senate was evidently cognizant of the dangers of the con

glomerate merger when it overwhelmingly approved H.R. 2734. While it 

would have been helpful had the Congress analyzed the conglomerate form 

of consolidation more extensively, the legislative history of the Celler-

Kefauver amendment nonetheless indicates that both Houses intended 

coverage of the bill to include conglomerates 

216 
Congressional Record (December 12-13, 1950), ojj.. cit. 

p. 16449. 

217 
It should be noted, however, that such legislative history 

does not reveal a common definition of "conglomerate," nor any common 
set of ideas regarding its actual and/or potential dangers to compe
tition. 



CHAPTER 8 

THE IMPLEMENTATION OF SECTION 7 

The enforcement of antitrust is given concurrently to two Federal 

agencies. The oldest is the Antitrust Division of the Department of Just-

tice, established in 1903. According to original statute, it alone is en

titled to enforce the Sherman Act. The second agency is the Federal Trade 

Commission, established by the FTC Act in 1914. With the Justice Depart

ment, it enforces the Clayton Act.2*® 

The Antitrust Division 

The Antitrust Division of the Department of Justice consists of a 

21 9 528 member staff. Of this number, some 25 are professional economists. 

Such a limited staff is obviously incapable of challenging every one of 

the 4,000 or more mergers per year. It takes the Department an average 

920 
of 10.6 months to file a complaint in a merger case. From the date 

of filing to the date of divestiture, four-and-a-half years on the average 

elapse. 22* 

2*®Some 20 other Federal agencies also participate in antitrust en
forcement. Some are given enforcement responsibilities in specific markets. 
Others have authority to grant antitrust exemption. Many, especially the 
regulatory agencies, suffer from the conflicting duality of their roles-to 
promote their respective industries and to protect the "public interest." 
Occasionally, they grant antitrust exemptions to practices and mergers that 
are under attack by one of the two prime antitrust enforcement agencies. For 
a discussion, see Mark S. Massel, Competition and Monopoly: Legal and Eco
nomic Issues (Washington: Brookings Institution, 1962). 

219nyixon,s Deconglomerator," 0£. cit., p. 70. 

22®Finding Homes for Merger Orphans . . .," o£. cit., p. 154. 

22lIbid. 

196 



197 

The Department is in the position of being legally able to block 

far more mergers than it has the staff or the time to do so. Cases must 

be selected, therefore, on the "basis of economic significance and poten

tial contribution to the achievement of antitrust objectives."222 

The principal antitrust statutes enforced by the Divisions 1 and 

2 (attempts to monopolize and restraints of trade) of the Sherman Act and 

Sections 3 (tying contracts) and 7 (mergers) of the Clayton Act. The Di

vision also has responsibility over such miscellaneous antitrust statutes 

as the Wilson Tariff Act and the criminal provision of the Robinson-Patman 

Act, but its major work is concerned with the restraint of trade and monop

olization sections of the Sherman and Clayton Acts. 

The Attorney General of the United States is authorized to bring 

both criminal and civil proceedings in Federal District Courts. In gener

al, the following categories of offenses are prosecuted criminally: (1) 

price fixing, (2) other violations of the Sherman Act where there is proof 

of intent to restrain trade or monopolize, (3) violations where proof of 

the use of predatory practices (i.e., boycotts) to accomplish the objec

tive of the combination or conspiracy is available, and (4) violations 

which may warrant indictment for a second offense. Merger violations 

are generally prosecuted in civil proceedings, an injunction against con

summation of the merger, or, if consummated, dissolution or divestiture 

of the acquired company being the usual decree sought from the court. 

Although the Antitrust Division was created to lessen the burden 

of the Attorney General, primary legal responsibility rests with this 

^^Loevinger, "Antitrust Is Pro-Business," o£. cit., p. 126. 
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Cabinet member. Indeed, the Assistant Attorney General in charge of the 

Antitrust Division in recent administrations has been able to file a 

ooo 
suit only with the written consent of the Attorney General. J The 

White House as well is generally informed prior to the filing of an im

portant antitrust suit. 

There is considerable debate as to which agency, the Antitrust 

Division or the Federal Trade Commission, exercises the stronger powers. 

As soon will be demonstrated, both have significantly strengthened their 

effectiveness in recent years and both have been active in the area of 

the conglomerate merger, although the participation of the Department of 

Justice in this realm is a fairly recent phenomenon. 

What is the procedure of the Antitrust Division in selecting and 

prosecuting a civil antitrust merger case? The first step, of course, is 

to ascertain that the merger has taken place.This is done by contin

uous examination of trade journals, financial newspapers, and manuals of 

investment securities. This preliminary survey is referred to as "Blue 

Sheet Procedure." If the merger looks suspicious, a fuller examination 

will be undertaken. About 20 per cent of all mergers require a second 

look. Such mergers are usually among companies in already highly concen

trated industries, or companies with a prior record of antitrust violation. 

^^Wall Street Journal, (January 10, 1969), p. 2. See also Mel
ville C. Williams, "Antitrust Enforcement Procedures of the Department of 
Justice and the Federal Trade Commission," Wiscons in Bar Bulletin, XXVIII 
(April, 1955), pp. 19-23, 54-56; Report of the Attorney General's National 
Committee to Study the Antitrust Laws, op. cit., p. 350; U. S. Senate, A 
Study of the Antitrust Laws, op. cit., p. 65. 

2^In some cases the Division will be appraised of a forthcoming 
merger by a business which feels its interests will be threatened in such 
an eventuality. The Division receives a total of about 25 such complaints 
a week. 
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Until 1958 one Section Chief was responsible for all merger in

vestigations. Now this supervision is divided among four Section Chiefs. 

If the appropriate Chief has cause to believe that further investigation 

is required, the Division will send to the acquiring company (and occa

sionally to both companies) a letter of inquiry signed by the Assistant 

Attorney General. This letter is generally worded as follows: 

It has recently been announced that your company proposed to 
acquire . While we do not mean to imply 
that this acquisition will necessarily violate the antitrust 
laws, it does raise questions under those laws. We would 
appreciate, therefore, receiving the following information 
(the information desired is then listed.) Should you or 
your counsel desire to discuss this matter personally here 
in Washington, please feel free to request a conference and 
we will arrange a mutually convenient time.^25 

The entire matter may be resolved by such correspondence. If the 

occasion requires, one or more conferences with officials of the companies 

or their counsel may resolve the matter. Should a more complete investiga

tion become necessary, the Division can utilize one of several procedures. 

First, it may send out lawyers and/or economists from its Washington of

fice to investigate. Or it may have one of its six field offices conduct 

the inquiry. As a last resort, it may utilize the facilities of the Fed

eral Bureau of Investigation. The latter is generally employed only if 

a broad field investigation is necessary. 

The FBI has no inherent power to issue a subpoena to obtain the 

necessary information and must, therefore, rely upon voluntary cooperation 

in conducting its investigations. Until recently, the Antitrust Division 

as well had no inherent power to issue subpoenas, but had to convene a 

^^Quoted by Ephraim Jacobs, "Investigation of Mergers," Anti
trust Bulletin, III (September-October, 1958), p. 484. 
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grand jury to obtain subpoenas for witnesses and documents. On occasion 

in the past, these subpoenas were so vague and troublesome to corpora

tions that they ended up opening all of their files to the Antitrust 

officials. In one case involving the A&JP supermarket chain, more than 

2,000,000 separate documents were ultimately examined!2̂ 6 

The Division long had sought the power of civil investigative de

mand. This would enable the Department of Justice to compel production 

of documents by corporations or partnerships--but not individuals--dur

ing the pre-complaint stage of a civil proceeding. A bill embodying 

the civil investigative demand was passed by Congress in 1962 and has 

227 withstood several court challenges. ' 

The statute now permits the Attorney General or the Assistant 

Attorney General (Antitrust), whenever either has reason to suspect that 

a person under investigation possesses documents relevant to an investi

gation currently underway, to issue and serve upon such person the demand 

requiring production of the needed documents. The demand must describe 

the documents to be produced with sufficient "definiteness and certainty 

as to permit such material to be fairly identified." Furthermore, it must 

identify the statute allegedly being violated, must prescribe a reasonable 

return date, and must identify the custodian for the material.̂ 28 

226por a discussion, see Fleming, oj5. cit., pp. 171-172. 

22̂ United S tates v. Union Oil Company of California, 343 F.2d 29 
(1965); Goldbond Stamp Company v. United States, 325 F.Zd. 1018 (1964); 
Hyster Company v. United States, 338 F. 2d 183 (1964); Lightning Rod 
Manufacturers Association v. Staal, 339 F.2d 346 (1964). 

228With its new authority to compel disclosure, some charge that 
the Justice Department is substituting long investigations for court action. 
Indeed, in the two years following enactment of the Civil Investigative 
Demand Act (1962-1964), the number of new cases declined while the number 
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When the Department is of the view that the merger would violate 

the antitrust statutes, it may file a complaint in Federal District Court 

seeking an injunction to prevent consummation of the merger. If the 

merger has already been completed, the complaint may pray for relief in 

the form of dissolution, divorcement, or divestiture of the illegally ac

quired stock and/or assets. The latter complaint is appealable directly 

to the Supreme Court of the United States as a consequence of the Expediting 

Act of 1902.229 

Justice Department court strategy is fairly well defined. For 

cases involving no novel legal issues, the Government will generally seek 

a consent decree or a District Court victory that the Supreme Court will 

not see fit to review. The consent decree procedure constitutes a major 

element in antitrust administration. In the 16% year period between 

the time of enactment of the amended Section 7 and June, 1967, 88 merger 

cases were settled by consent, out of a total of 199 complaints brought.2̂  

The rate of consent settlements has risen steadily as Table 9 indicates. 

of investigations greatly increased. See, for example, "Antitrust Turns 
tougher: Without Benefit of New Laws, Supreme Court and Justice Department 
have Rewritten Rules on Mergers," Business Week (September 22, 1964), p. 105. 

229 Section 2 of the Expediting Act states: "In every civil action 
brought in any district court of the United States under any of said Acts, 
wherein the United States is complainant, an appeal from the final judgment 
of the district court will lie only to the Supreme Court." As Amended, Act 
of June 25, 1948, sec. 17, 62 Stat. 989; Public Law 773, 80th Cong. 

2̂ ®The consent decrees of the Antitrust Division are approximately 
equivalent to the consent orders and stipulations of the Federal Trade 
Commission. 

2̂ ^Betty Bock, Mergers and Markets: An Economic Analysis of Devel
opments in the Mid-1960's Under the Merger Act of 1950, (National Industrial 
Conference Board, 1968), pp. 41-45. 
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TABLE 9 

CONSENT SETTLEMENTS, 1951-1967 

Year 
Average Number of Consent 

Orders Per Year 

1951-1955 .2 

1956-1960 3.2 

1961-1965 9.0 

1966-1967 (June) 20.0 

The consent procedure consists 

a public record or the supervision of 

of private negotiations without 

a judge or trial examiner. The 

parties reach agreement on an appropriate decree. In the 88 cases set

tled by consent from 1951 through June, 1967, total divestiture of the 

acquired facilities was required in 17, partial divestiture was re

quired in 46, and acquisition was barred prior to consummation of mer-

2^2 ger in eight other cases. 

Consent orders have a number of advantages over protracted 

court trials. A former Assistant Attorney General (Antitrust) found 

that the average litigated case took 66.2 months to conclude while the 

average consent settlement required only 29.7 months. As he pointed 

out, the differences in time required would provide comparable savings 

in man power and effort.The extent of activity by the Department is 

thereby significantly enhanced. In theory, too, consent procedures should 

^-^Table 9 and these statistics are drawn from Bock, ibid. 

^^^See Massel, ojj.. cit., pp. 150-151. 
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permit the agencies to develop more meaningful decrees than those result

ing from long court contests. As Hark S. Massel observes, "Serious shirt

sleeve discussions permit a better organized, more affirmative approach 

to sensible solutions than the cumbersome courtroom procedures with their 

formalities and technical maneuvers.^34 adds, however, the consent 

procedures do not always consider the effects of a decree on third par

ties, a serious drawback to the procedure. 

The defendant, too, gains certain benefits from the consent pro

cedure. First, such negotiation avoids the high cost of defense for a 

protracted court battle. Second, it avoids the negative publicity often 

accompanying a litigated suit.^35 -jhe most important advantage, however 

is the result of antitrust statute provision that enables injured par

ties to sue for three times the amount of damages suffered as a conse

quence of the violation. A litigated court decree is treated as prima 

facie evidence of an antitrust violation in subsequent private damage 

suits. On the other hand, a consent decree does not constitute such evi

dence, thus making it much easier for the violator to be acquitted in 

a subsequent treble damage action. 

The Federal Trade Commission 

Equidistant from the Department of Justice and the United States 

Capitol in Washington stands the gray limestone structure that is the 

home of the Federal Trade Commission. The second oldest of the Federal 

regulatory agencies, the FTC is charged with the responsibility of 

23W, p. 151. 

235j4OSj- consent orders are arranged prior to filing of suit--and, 
hence, before the press would become involved. 
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preventing "unfair" business practices and has concurrent jurisdiction 

with the Department of Justice in enforcing the Clayton Act. The enforce

ment proceedings of the two agencies differ, however. Whereas the Anti

trust Division is the prosecuting arm of the Executive branch, the FTC 

is an independent agency responsible primarily to Congress. 

As with other administrative agencies, the Federal Trade Commis

sion performs investigative, prosecutive and adjudicative functions. At 

its inception, the FTC was not regarded primarily as a prosecuting agency. 

Indeed, its sanctions were only civil. However, the Commission's pro

ceedings which culminated in cease-and-desist orders were necessarily 

adversary in nature. The FTC thereby found itself in the dual role of 

236 prosecutor and judge. 

Historically, the Commission has had two broad responsibilities. 

The first is to enforce the antitrust laws relating to problems of monop

oly and incipient monopoly, including coirariercial practices which may con

stitute "unfair methods of competition." A second function is to serve as 

a Congressional investigator of problems facing the American economy. 

The Commission is composed of five Commissioners, appointed by 

the President and confirmed by the Senate for terms of seven years.^37 

No more than three may be members of the same political party.^38 Theo

retically, the staggered seven-year terms provide for stability and 

231>A study of the Antitrust Laws, op. cit., pp. 70-71. 

237 ŝ commissioner Humphrey's executor firmly established, mem
bers of the FTC do not hold office at the pleasure of the President. 
Humphrey's Executor v. United States, 395 U.S. 602 (1935). 

OOO • 
J At the present time, three of the Commissioners are Democrats, 

one is Republican, and one, Commissioner Philip Elman, claims to be an 
Independent. 
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continuity, free from political controls and enable the agency to develop 

its expertise. As Jerrold G. Van Cise concludes,". . .it is less apt 

than the Department to change its policies in sympathy with new political 

239 views." Although the Commission has remained bipartisan, such expert-

ness has usually been developed only after the Commissioners have assumed 

office. 

For the past two decades the President has designated one of the 

Commissioners to serve as Chairman. With authority over Commission per

sonnel, including appointments and promotions, this is an important po

sition. The Chairman also has authority, subject to the policy guidance 

of his colleagues, over the use and expenditure of funds and the alloca

tion of business within the Commission. Under direction of the Chairman 

is the Executive Director, the chief operating official of the FTC who 

exercises supervisory authority over the various bureaus of the Com

mission and over its staff. The Secretary of the Commission is primarily 

a coordinator of liaison activities with other governmental departments 

and agencies and with the Congress. The FTC's General Counsel is its 

chief legal expert, responsible for representing the Commission in the 

Federal Courts and preparing legal memoranda. 

Whereas the Attorney General has no authority to undertake re

search appropriate to legislative proposals, the FTC is equipped with 

wide powers to require corporate reporting. The Commission may under

take an investigation at the request of the President, the Congress, 

239The Federal Antitrust Laws, op. cit., p. 43. 

240The current, organizational structure of the FTC reflects the 
natural divisions created by the statutes it administers. There are five 
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other governmental agencies or the Attorney General. The Commission may 

also investigate upon referral by the courts, or as a consequence of com

plaint by members of the public. In fact, the majority of non-merger 

FTC cases are based on informal letters of complaint from the public.241 

Kaysen and Turner note that there are two advantages of enforce

ment by an administrative agency. First, such enforcement is likely to 

show a more "consistent and rational pattern." Second, it is capable of 

developing broad guidelines more rapidly.Commissioner Elman adds: 

As an institution for making more certain the application of 
the merger lav/, the Federal Trade Commission is what the fed
eral judiciary is not: a single tribunal whose only duty is 
trade regulation. The Commission should feel at home in mak
ing the kind of predictive judgment of probable competitive 
eff e c t  c a l l e d  f o r  b y  t h e  m e r g e r  l a w  . . . .  And,  b e i n g  a n  a d 
ministrative agency, the Commission has methods of finding 
facts and informing itself of relevant considerations that 
courts do not h a v e . ^ 4 3  

The disadvantage of an administrative agency, however, is that 

its effectiveness tends to diminish with the passage of time. Kaysen 

and Turner explain: 

operating bureaus with divisions as follows: (1) Bureau of Industry 
Guidance, with Divisions of Advisory Opinions and Guides, Trade Practice 
Conferences, and Trade Regulation Rules; (2) Bureau of Deceptive Prac-
tices--Division of Compliance, Food and Drug Advertising, General Adver
tising, General Practices, and Scientific Opinions; (3) Bureau of Eco
nomics --Divisions of Economic Evidence, Financial Reports, and Financial 
Statistics; (4) Bureau of Restraint of Trade—Divisions of Accounting, 
Compliance, Discriminatory Practices (Robinson-Patman Act), General 
Trade Restraints, and Mergers; (5) Bureau of Textiles and Furs—Divi
sions of Enforcement and Regulation. 

24lpaui Rand Dixon, "Symposium on Antitrust," New York Law 
Forum, IX (March, 1963), p. 45. 

. cit., pp. 252-253. 

243symposium on .Section 7 of the Clayton Act," New York University 
Law Review. XL (October, 1965), p. 618. 
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In the initial stages of a new regulatory scheme, there is pres
sure on the administration to appoint highly qualified people, 
and such people tend to be attracted by the nature of the task. 
But as the period of creativity comes to an end, as routiniza-
tion sets in, the caliber of personnel tends to decline. There 
also seems to be a tendency for the regulators and regulated to 
come together; the perspective of the regulators tends to narrow 
to that of the industry with which they are concerned.^44 

While this criticism may apply in general to the administrative agencies, 

it has not been a noticeable problem with the FTC. Neither the courts 

nor the Commission has shown a marked superiority in comparative per

formance. The performance of each has varied with the capabilities of 

those involved. "Peculiar expertise has not played an important enough 

role to distinguish the performance of the FTC from that of the courts."245 

FTC Chairman Paul Rand Dixon has stressed the advisory function 

of his agency. A policy of selective enforcement concentrating on the 

development of industry-wide guidelines and court precedents has marked 

the Dixon years. FTC commentators are divided over the question of how 

successful the Dixon method has been. On the one hand, it has been char

acterized as "fumbling" and "bureaucratic;" on the other, it has been 

praised as "innovative" and "perceptive."246 £S a fact that the Commis

sion has done most of the work in developing standards for the conglomer

ate merger. Exposed to a larger number of Section 7 violations than the 

individual District Courts, the Commission has had greater opportunity to 

develop a coherent and unified approach. 

244 
Op. Cit., p. 253. 

245Ibid., p. 251. 

^^For a discussion, see Joseph D. Hutnyan, "Federal Trade Commis
sion—The Search for Viable Antitrust Concepts," Mergers & Acquisitions, I 
(Spring, 1966), p. 72. 
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FTC procedure in many respects"is not unlike that of the Departs 

ment of Justice. The first step is the monitoring of acquisitions and 

mergers, generally through announcements in the financial press and 

trade papers.These announcements are subject to a preliminary exam

ination, and those which appear to afford no significant lessening of 

competition are eliminated from further consideration. The suspicious 

acquisitions are divided into two groups according to their potential 

competitive import. Those that appear to pose a significant anticom

petitive threat are immediately investigated. Such investigation begins 

•with a letter of inquiry to the company or companies involved. As with 

the Antitrust Division, this request for information will generally in

clude the following: 

1. A complete description of the acquiring and acquired 
companies for several years, including financial situa
tion, location of their plants, products manufactured, 
and acquisition-merger history; 

2. A complete description of the industry in which the 
companies are engaged, including the number of com
panies active, their size in terms of assets and ca
pacity, production and sales; the ease by which new 
competitors enter the industry, and the nature of the 
industry in terms of growth; 

3. The relative position of the merger corporation in the 
industry in terms of capacity, production and sales. 
Similar information vis-a-vis their competitors is also 
usually sought. This data is usually required for the 
definable market area involved, although it may be re
quested for the country as a whole; 

4. A description of the characteristics and uses of the 
product or products involved, and possibly of other 
products with similar uses; 

^^As will be explained later, the FTC has recently instituted a 
pre-merger notification program, requiring notice in writing 60 days be
fore consummation of any merger involving a corporation with $250 million 
or more in assets. See Chapter 14. 
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5. A description of the characteristics and uses of the products 
involved and a question of whether or not the acquiring or 
acquired companies had any intention of entering the field 
or fields of the other on its own. A description of the raw 
materials used in the manufacture of the finished products 
and from whom they are available is also usually required; 

6. A list of the largest suppliers and largest customers of 
the acquiring and acquired companies and a statement of 
probable changes in these relationships; 

7. A description of methods and patterns of distribution; 

8. A description of special characteristics of the industry 
which might affect competition, i. e., freight factors or 
government regulations; 

O A Q 

9. A statement of the reasons for the acquisition or merger. HO 

It is not often that the corporation's reply will reveal all the 

economic consequences of the merger transaction. When additional infor

mation on such factors as the structure and behavior of the industry is 

required, a full field investigation may be recommended. Such an inves

tigation will usually be undertaken by one of the FTC's 11 field offices 

located across the United States. The FTC has always had broader inves

tigatory powers than the Antitrust Division. It may inspect all perti

nent files and documents of the corporations involved. To be noted is 

the criminal nature of an offense to wilfully give false statements to 

FTC--an offense punishable by a $10,000 fine or five years imprisonment 

u -i, 249 or both. 

As with the Department of Justice, a consent settlement will 

^®The exact nature and extent of the inquiry will, of course, 
depend upon the merger and the apparent grounds for antitrust violation. 
For example, if the FTC suspects a serious lessening of potential compe
tition as a result of the merger, it may expand question '5'. For further 
detail see Ephraim Jacobs, "Investigation of Merger," 0£. cit., pp. 481-490. 

2^18 u.S.C. Sec. 1001. See Williams, £g. cit., p. 21. 



V 

210 

usually be sought. FTC rules provide that a complaint shall generally 

not be issued until consent procedures have been exhausted. The con

sent order must be filed with the Commission within 30 days after the 

party in question is informed of the opportunity to negotiate. If no 

agreement is secured by that time, a public complaint is filed. There 

cannot be any further negotiation once the complaint is issued. 

At the point of issuance of the complaint, the adjudicative pro

ceeding has commenced. The complaint will generally set forth the FTC's 

justification, the statutory provision allegedly violated, a "factual 

statement sufficient to inform each respondent with reasonable definite-

ness of the type of acts or practices alleged to be in violation of the 

law," and a statement of the order the Commission believes should be is

sued. Before an FTC hearing examiner, evidence is received in support 

of, and against, the charges in the complaint. The hearing examiner, who 

is expected to be impartial, then issues an "initial decision." 

The hearing examiner's initial decision may be appealed to the 

Commission as a five-member whole. On review, the FTC exercises by stat

ute "all the powers which it could have exercised if it had made the orig

inal decision." It may "adopt, modify, or set aside the findings, conclu

sions and order contained in the initial decision." Section 5 (b) of the 

FTC Act provides further that, if the Commission determines that the ap

propriate act has been violated, it "shall make a report in writing in 

which it shall state its findings as to the facts and shall issue and 

cause to be served (on the offender) an order requiring (it) to cease and 

desist . . . Its decision, along with the hearing examiner's, is 

^^^Dixon, "Symposium on Antitrust," op. cit., p. 59. 
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written in opinion form, describing in careful detail the reasons for the 

action. Section 11 of the Clayton Act authorizes it after issuance of 

an order requiring the respondent to cease-and-desist from the violation, 

to "divest itself of the stock, or other share capital, or asset held" 

contrary to the provisions of Section 7. 

If the Commission sustains the complaint, that decision is appeal

able to the Federal courts at-the appellate level, rather than at the Dis

trict Court level as is the case with Department of Justice complaints. 

The decision of the Court of Appeals is then appealable to the Supreme 

Court, although a writ of certiorari need not be mandatorily issued by 

the High Court. 

The power to delay consummation of the merger is- imperative in 

this process. Without it, the acquiring company could sell off the plant 

and equipment it had purchased, absorb trade secrets and intermingle assets 

to such an extent that they would become virtually impossible to unscram

ble. Beginning in 1956, no less than 37 bills were introduced in Congress 

to give the Commission the power to temporarily enjoin a proposed mer

ger. None was enacted, despite the vigorous support of three chairmen 

of the FTC who served under both Republican and Democratic administra-

251 
tions. 

In 1966, however, a five-to-four majority on the Supreme Court 

sustained the FTC's contention that it had standing to sue for temporary 

antimerger injunctions without formal legislation so authorizing it. In 

the case of the Federal Trade Commission v. Dean Foods Company. Justice 

^-^See Federal Trade Commission v. Dean Foods Company, 384 U.S. 
597 (1966), Fortas dissent, p. 613. 
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Clark found "ample precedent to support the court of appeals to issue a 

preliminary injunction . . .upon showing that an effective remedial or

der, once the merger was implemented, would be virtually impossible, 

thus rendering the enforcement of any final decree of divestiture 

oc;2 
futile." The majority found authority for such a ruling in the All 

Writs Act, which empowers the Federal courts to "issue all writs neces

sary or appropriate in aid of their respective jurisdictions and agree

able to the usages and principles of law."2-'3 

A vigorous dissent was written by Justice Fortas, with whom Jus

tices Harlan, Stewart and White joined. They argued that, although the 

Clayton Act expressly authorized the Department of Justice and private 

litigants to see preliminary relief against allegedly unlawful mergers, 

power is not given to the Federal Trade Commission. The dissent stressed 

that spokesmen for the Commission, officials of the Executive branch and 

members of Congress had previously acknowledged that the Commission lack

ed injunction power. They further felt that the majority's decision struck 

"a devastating blow at the fundamental theory upon which the exercise of 

both prosecutional and adjudicatory functions by an administrative agency 

is based."254 

The Commission's new merger injunction power is of particular 

significance to conglomerates. The conglomerate acquisition is often 

^•^Ibid. xhe merger involved Dean Food Company's purchase of 
Bowman Dairy Company, a major competitor in the sale of packaged milk in 
the Chicago area. A Federal Appeals Court refused to consider the FTC's 
request to maintain the status quo. It was that decision that the Supreme 
Court overturned. 

25328 U.S.C. Sec. 1615 (a). 

2543S4 U.S. 597 (1966), loc. cit. 
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accomplished by means of a public tender offer to purchase the stock of 

the company to be acquired. This results in obtaining control of the 

sought enterprise in a very short period of time. Nov? the FTC can seek 

a court injunction limiting the tender offer where it can demonstrate the 

potential antitrust implications of consummation. Moreover, the facts to 

be gathered and the economic consequences of a conglomerate merger are 

multiplied when a company is engaged in many lines of commerce. With 

the preliminary injunction, the FTC is given time enough to formulate its 

findings without the fear that if it takes too long, the assets of the 

combined corporations would be impossible to unscramble. 

Although the FTC now has the authority to seek a preliminary in

junction, it must first meet two tests. It must show (1) 'that it will 

probably find a violation of Section 7 and (2) that a remedial order will 

be ineffective to restore competition.^^ The Attorney General or a pri

vate party must satisfy only the first test in seeking a preliminary in

junction under Sections 15 and 16 of the Clayton Act. Despite this easier 

standard, the Justice Department has been successful in obtaining a court 

injunction less than 30 per cent of the time over the past decade.^56 jt 

is unlikely the FTC will be able to do even that well considering the sec

ond test which it must further meet. Not surprisingly, Chairman Dixon 

states he will go to court to obtain an injunction only in "extraordinary 

circumstances" that combine a "strong set of facts" with dire necessity.^5? 

2-^For further detail, see Dexter R. Jacobson's analysis of FTC v. 
Dean Foods Co., University of Cincinnati Law Review. XXXVI (Winter, 1967), 
pp. 157-164. 

256iiHigh Court Tightens the Antitrust Reins: FTC Can Stall Mergers 
While Legality is Tested," Business Week, (June 18, 1966), pp. 40-41. 

257ibid. 
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Despite this limitation, there is the expectation among anti

trust enforcers that the new found Commission authority may scare off 

some would-be mergers, even after the companies have decided to close 

258 
the deal. The theory is that merging corporations hit by an injunc

tion at an early stage will decide that if the Circuit Court is suffi

ciently suspicious to halt the plan, then the merger will have very little 

chance of surviving the legal confrontation that will ensue. It is still 

too early, however, to appraise the efficacy of the FTC's pre-merger in

junction power. 

Some Enforcement Problems 

Dual Enforcement. There is some concern that the dual enforce

ment of the anti-merger acts will result in duplication of effort and 

further reduce the effectiveness of the antitrust statutes. Close coor

dination of the FTC and the Antitrust Division of the Department of Jus

tice was contemplated by the framers of the Trade Commission Act. This 

has, in fact, been the result, and dual enforcement has worked remarkably 

well. The relationship has been characterized as one of "willing inter

change of information, avoidance of the duplication of effort, and the 

careful assignment of cases to the agency whose action will be likely to 

do the most good."^"^ Each agency, of course, maintains its individual 

authority to take independent action when it believes such to be necessary. 

Since June, 1948, when a "Memorandum of Agreement" between the 

258npe(jera^ Trade Commission Report," Mergers & Acquisitions. X 
(Summer, 1966), pp. 41-42. 

259Earl W. Kintner, An Antitrust Primer: A Guide to Antitrust 
and Trade Regulation Laws for Businessmen, (New York: Macmillan, 1964), 

p. 146. 
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two agencies established a "systematic mutual exchange of information," 

an elaborate system of notification and negotiation has evolved between 

the two agencies. When either agency begins an investigation, the 

other is immediately notified. If the agency notified objects, a 

conference is held to find a workable compromise. Certain ground rules 

have been established which ease the potential conflicts of such a sys

tem. The Commission is normally given cases involving enforcement of 

the Clayton Act, except where the violation is part of a larger Sherman 

Act violation. In an area where the Commission's economic expertise is 

substantial, the Antitrust Division may stand aside. This largely ex

plains the FTC's early handling of most conglomerate cases. Generally, 

the agency with prior experience and familiarity with a particular company, 

industry, or type of merger will handle future similar violations. 

Perhaps the most serious indictment of a dual enforcement is that 

it "prevents development of an overall program for effective (control) of 

monopolistic practices and restraints of trade. ... So long as two agen

cies compete for jurisdiction in a single field, it will be impossible to 

establish a unified plan of attack against the evils sought to be reme-r 

261 
died." It has also been charged that overlapping duties may result in 

the "ever-present possibility that a particular practice may continue for 

262 a long time without coming to the attention of either agency." ° Neither 

criticism would appear to be wholly valid. Especially in the case of the 

2 ̂Report of the Attorney General's National Committee. . ., op. 

cit.. p. 376. 

^^^•A Study of the Antitrust Laws. ... 0£. cit., p. 74. 

262Ibid. 
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conglomerate. It is evident that a unified plan of attack is evolving 

and that both agencies are fully aware of virtually all conglomerate 

acquisitions and mergers. As Earl Kintner, former Chairman of the FTC, 

concludes: "The system has been remarkably effective in practice, and 

this alone is a tribute to the practical bent of those charged with the 

enforcement of the antitrust laws. ... It would appear, therefore, that 

there is little to fear from multiple enforcement, and a great deal to 

,.263 
be gained." 

Regula ted Indus try Exemption. Complicating enforcement of both 

agencies is the following paragraph that was added in 1950 to Section 7 

of the Clayton Act: 

Nothing contained in this section shall apply to transac
tions duly consummated pursuant to authority given by the 
Civil Aeronautics Board, Federal Communications Commission, 
Federal Power Commission, Interstate Commerce Commission, 
the Securities and Exchange Commission in the exercise of 
its jurisdiction under section 10 of the Public Utility 
Holding Company Act of 1935, the United States Maritime 
Commission, or the Secretary of Agriculture under any 
statutory provision vesting such power in such Commis
sion, Secretary or Board. 

The provision was included in order that the bill would not have the 

effect of amending existing statutes administered by the regulatory 

263^n Antitrust Primer . . ojj. cit., p. 147. Any number of 
suggestions have been made which would change the dual enforcement pro
cedure. One is to give jurisdiction over the Sherman Act solely to the 
Attorney General. Another is to give the Department sole jurisdiction 
over criminal proceedings and such civil cases as involve divorcement, 
dissolution, or divestiture. A third would establish a Joint Policy 
Committee to encourage closer cooperation of the two. Finally, some 
suggest the two agencies be merged. These proposals are neither neces
sary or beneficial. As the Attorney General's National Committee to 
Study the Antitrust Laws noted in 1955, 'VJe do not believe that it would 
be practical, by legislative enactment or otherwise, to establish a 
formula delimiting and dividing the antitrust jurisdiction of each. . .." 
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agencies. It was explicitly stated in the Senate Judiciary Committee's 

report on the Celler Kefauver bill that with the inclusion of this para

graph it was "not intended that . . . any . . .agency included in this 

category . . .shall be granted any authority or powers which it does 

not already possess."264 

Application of the doctrine of primary jurisdiction does not mean 

that a regulated industry will not be subject to provisions of the anti

trust laws. It does mean, however, that enforcement of such laws as Sec

tion 7 of the Clayton Act will generally be left up to the respective reg

ulatory agency. These agencies, however, must take into account many 

factors other than the antitrust laws in approving or condemning a merger. 

The conglomerate merger poses special problems when both regulated 

and unregulated lines of commerce are involved in a merger. Assume, for 

example, that a conglomerate engaged in the airline and the steel business 

seeks to merge with another company engaged in the same fields. The mer

ger would require the approval of the Civil Aeronautics Board. But would 

the CAB also have to examine the probable effects of the merger on the 

steel industry? May it immunize the entire transaction from antitrust 

attack, even if a monopoly in steel is thus created? If read literally, 

the statute would appear to answer in the affirmative. 

The problem is not peculiar to aeronautics. As previously noted, 

a number of railroads have recently diversified into chemicals, rubber, 

and other fields. Communications conglomerates, such as International Tel

ephone & Telegraph, have emerged. In fact, the antitrust enforcement agen

cies frequently intercede in such regulated industry mergers, giving their 

Senate Report 1775, 0£. cit., p. 7. 
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views to the regulatory agency involved and occasionally seeking an in

junction to prevent a merger approved by that agency. The effect of such 

intervention, at the least, can protract the time necessary for consum-

26 s 
mation of the merger. 

Monetary and Staff Limitations. A final problem, and a most sig

nificant one, involves the lack of funds and staff appropriated to the 

antitrust enforcement agencies. To watch over the practices of nearly 

five million American enterprises, Congress provides a total annual bud

get for the FTC and Antitrust Division combined of about $23 million. 

2 fifi That works out to less than $5.00 for each business unit. One author

ity has estimated that over the past 65 years, the total amount spent to 

267 enforce the antitrust laws would not buy a medium-sized battleship. 

The effectiveness of enforcement of the two agencies depends pri

marily upon the size and expertise of its staff. By statute, the Federal 

Trade Commission is authorized to employ "such attorneys, special experts, 

examiners, clerks and other employees as it may from time to time find 

G. E. and R. D. Hale, "Regulation: A Defense to Anti-Merger 
Litigation?" Kentucky Lav? Journal, LIV (Summer, 1966), pp. 683-716; 
Davidow, op. cit., pp. 1283-1284. 

^°^In 1968 the FTC was given $15,281,000, the Department of Jus
tice's Antitrust Division $7,820,000. The Budget of the United States 
Government, Fiscal Year 1970. (Washington: Government Printing Office, 
1969), pp. 349, 435. See also ICaysen & Turner, 02. cit., p. 260; James 
Harwood, "The Mystique of Antitrust," Mergers & Acquisitions, I (Fall, 
1965), pp 29-35; Louis M. Kohlmeier, "Antitrust Slowdown: Liberal Critics 
Score Trustbuster Turner for Inaction on Mergers," Wall Street Journal, 
(February 10, 1967), pp. 1-K 

267KaySen & Turner suggest that the inadequacy of appropriations 
stems from three factors: (1) budgetary considerations, (2) political 
sentiment against adequate enforcement, and (3) doubts that the enforce
ment appropriation will be sufficiently employed. They note the particular 
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necessary for the proper performance of its duties and as may be from 

time to time appropriated for by Congress."268 Qne FTC Commissioner has 

commented: "If we had the money we could get a 'cease-and-desist' order 

against every businessman in the United States who is engaged in inter-

269 
state commerce." William H. Orrick, Jr., former Assistant Attorney 

General (Antitrust) adds: 

There will never be . . . enough staff to enforce the anti
trust laws. We should have field offices throughout the 
United States. Vie have got six, and I have on my wall . . . 
a map with pins in it denoting where we have our cases. The 
pins are clustered around the cities where we have our field 
offices, to wit, New York, Philadelphia, Cleveland, Chicago, 
San Francisco, Los Angeles, and practically no place else 
in the U.S.^ 

Federal lawyers tend to be underpaid and overworked, and usually 

far less experienced than their counterparts in the private bar. As one 

publication put it, "the Antitrust Division serves as a post-graduate school 

271 
for bright lawyers who want to enter private antitrust practice.M/i Is 

it any wonder that the Government often has failed to develop coherent 

antitrust standards? It is the rare case that the same department 

importance of political sentiment: "An administration less than dedicated 
to antitrust can considerably dampen the efforts of the Department of Jus
tice, and, by appointments, alter the course pursued by the FTC." 0£. cit.. 
p. 247. Even the comparatively small recent expenditures are far greater 
than in the past. In 1925, for example, the total for all antitrust en
forcement was less than $200,000. As late as 1950, the figure was only 
about $3 3/4 million. Milton Handler, "Antitrust: New Frontiers and New 
Perplexities" Record, VI (February, 1951), pp. 59-60. 

268Section 2, 15 U.S.C. 42. 

^^Lowell g. Mason, press conference, June 29, 1948. Quoted by 
Harold Fleming, oj>. cit., p. 7. 

^^William H. Orrick, jr., Concentration Hearings (1965), oj>. cit., 
p. 820. 

271james Harwood, ojj. cit., p. 33. 



220 

officials who file a suit will remain on the job long enough to take part 

in the presentation years later when the case reaches the Supreme Court. 

The reluctance of the Department of Justice to instigate conglomerate 

suits under the Kennedy-Johnson administrations may thus be partially 

explicable . As James Harwood-writes, "Now legal areas are entered into 

with trepidation; can the staff stand the strain of another long 

fight?"272 

Despite its deficiencies, antitrust enforcement is on the in

crease. Table 10 indicates the number of complaints issued since the 

passage of the Celler-Kefauver Amendmeht in 1950. The year 1968 wit

nessed a continuation of the upward trend, the Department of Justice 

filing a total of 20 antimerger suits--a figure which topped by three 

its previous record set in 1965. Former Attorney General Ramsey 

TABLE 10 
< 

CLAYTON ACT SECTION 7 COMPLAINTS, 1951 - 1967 

Year Number Average Number Per Year 

1951-1955 11 2.2 

1956-1960 69 13.8 

1961-1965 90 18.0 

1966-1967 (June) 29 19.3 

279 "• James Ha rwood, ojj. cit. p. 33. 

273Ibid. 
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Clark noted also that numerous corporations had cancelled merger plans 

during 1968 in the face of threatened court action, exemplified by the 

merger of Bethlehem Steel Corporation and Verro Corporation being 

274 
called off. * 

Most of this activity has been aimed at large companies. One 

survey indicates that 85 per cent of the cases have involved mergers 

initiated by corporations with annual sales of over $50 million.27-* In

deed, since 1951 over half of the country's corporations with 1967 sales 

in excess of $1 billion have had at least one acquisition challenged. 

During the same period, only two cases have been brought against the 

ISO,000 companies with assets below $5 million. 

Of these complaints, the Department of Justice lost seven cases 

in a row at the District Court level before an adverse decision could be 

decided by the Supreme Court as to the applicability of amended Section 

277 
7. All but one of these District Courtccases (United States v. Lever 

Bros. Company) were appealed to the Supreme Court and in each case the High 

Court reversed the trial court. 

The enforcement agencies have an almost perfect record before the 

Supreme Court. In ten of the first eleven Section 7 cases reviewed by 

275R£chard J. Barber, "Mergers: Threat to Free Enterprise?" Chal
lenge, XI (March, 1963), p. 9. 

276Ibid. 

277United States v. Bliss & Lauflhlin, Inc., 202 F. Supp. 334 (1962); 
United States v. Lever Bros. Co., 216 F. Supp. 887 (1963) United States v. 
Penn-Olin Chemical Co., 217 F. Supp. 110 (1963); United States v. El Paso 
Natural Gas Company (1962); United States v. Continental Can Co., 217 F. 
Supp. 761 (1963); United States v. Philadelphia National Bank, 374 U.S. 
321 (1963). 
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that Court, the decision was in favor of the Government. In only four 

of the eleven, however, was the opinion unanimous. Even in these four, 

nine concurring opinions were written. As will be noted later, the case 

of United States v. Penn-Olin Chemical Company is unique in that the 

Supreme Court divided four-to-four on whether Penn-Olin violated the 

Sherman and Clayton Acts and therefore should be disbanded.278 justice 

Marshall, the newest member, did not participate. As a consequence, the 

lower court's decision was automatically affirmed. The conclusion in 

Penn-Olin was sui generis in that the case had been pending for six years, 

had once before been to the Supreme Court which at that time had held in 

favor of the Government, and was the Justice Department's chief vehicle 

for testing the application of the antitrust laws to conglomerate joint 

ventures. 

The Courts and Section 7 
' " "" c J 

The effectiveness of the antitrust laws is ultimately dependent 

upon the attitude of the courts in applying the statutes to specific fact 

situations. As was previously noted, the original Section 7 was destroyed 

by courts which refused to accept the Government's contentions of appli

cability. 

Antitrust litigation, especially as involves the conglomerate 

merger, involves "the presentation and assessment of highly complicated 

278339 u.s. 308 (1967). In contrast to the enviable record since 
1950, the Government won only six of some 60 Section 7 cases it instigat
ed in the entire period from 1914 to 1950. As Markham writes, "The pres
ent antimerger statute contains a much more formidable set of teeth than 
its predecessor, and the recent record suggests that the government has 
assessed their biting strength with much greater accuracy than has corpor
ate management." "Antitrust Trends and New Constraints," Harvard Busi
ness Review. XLI (May-June, 1963), p. 86. 
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factual data. Herbert Packer adds that "(e)ach suit creates for a time 

a little world all its own, in which contestants and triers of fact (as 

well as commentators) can and do lose their connection with the world 

279 
outside." This process of litigation is not particularly conducive 

to efficient settlement of antitrust issues, as evidenced by the lengthy 

delays between the original complaint and final court settlement. 

Legal practitioners sometimes refer to the "trial and tribula

tions" of an antitrust suit. Although the complications involved may be 

alleviated to some extent by pre-trial and trial administration pursuant 

to the rules of Civil Procedure for the District Courts, it is not an 

easy job to minimize the myriad number of economic and technological is

sues necessarily relevant to the typical antitrust suit.2®*- As Edgar A. 

Buttle writes, "The volume of factual material which must usually be 

assembled, evaluated, and organized for presentation in court typically 

presents a task of staggering proportions.1 

The Court Trial. Antitrust trials usually require more prepara

tion and greater proof than other judicial proceedings. Witnesses in the 

trial generally have a continuing business interest in the outcome of the 

suit. They naturally must consider their future relationships in the 

^^The state of Research in Antitrust Law, op. cit., p. 6. 

28®One proceeding against the Aluminum Company of America, for ex
ample, was extended for nearly 20 years. On the average it has taken more 
than five-and-a-haIf years to complete a litigated antitrust case. Massel, 
Competition and Monopoly. . ojj. cit.. p. 123. 

281-For a discussion of the Rules of Civil Procedure, see Edgar A. 
Buttle, "Trial Problems in Anti-Trust Litigation," Brooklyn Law Review, 
XIX (April, 1953), pp. 169-193. 

282Ibid., p. 169. 
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industry. This sometimes results in a race for witnesses, the Government 

OQO 
frequently coming in second. OJ 

The stages of an antitrust trial usually consist of the following: 

(1) the definition of the issues to be litigated; (2) the collection of 

evidence; (3) the presentation of the data, in accordance with the rules 

of evidence; (4) the presentation of arguments by the lawyers analyzing 

the law and the evidence; (5)* the judicial determination of whether a vio

lation has taken place; and (6) the formulation of a decree, if a viola

tion has been found. The last step may call for separate evidence and 

argument regarding the decree. The Supreme Court may remand the case to 

the trial court for determining the most appropriate remedy within the 

broad confines of the Supreme Court decision. 

The definition of issues is perhaps the keystone of litigation, 

and is particularly important in antitrust. Absent a clear delineation 

of the issues, neither party can tell what information and arguments to 

develop. The judge would likewise have a difficult time using the vast 

amount of intricate evidence which would be presented and he would be un

able to control the trial and exclude extraneous matter. A complaint 

arguing violation of Section 2 of the Sherman Act generally will require 

broad evidence of actions, practices, and policies over a period of time, 

examining the path to "monopoly" with proper intent and abuse evidence. 

On the other hand, a charge that Section 7 of the Clayton Act was violated 

(as in the case of a conglomerate merger) narrows the scope of the trial 

to the issue of the specific act of acquisition or merger. 

283Ibid.. pp. 173-174. 
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The definition of issues generally takes place in pleadings 

which are presented before the trial proper and in the pretrial confer

ences. The parties may outline the evidence that will be presented in 

trial briefs. With increasing frequency, judges hold pretrial confer-

284 ences with counsel for both sides. The purpose of such conferences 

is to clarify the issues involved and to review the problems of evidence. 

Often, the judge will order each party to furnish specific information to 

its adversary so that the latter may help clarify the issues before the 

trial is commenced. As Hark S. Massel notes, "(t)he type and amount of 

evidence required is affected by the legal rules regarding the nature 

OQC 
of proof and who has to bear the principal burden." 

The confusion that frequently arises in trial records may be due 

as much to poor case planning as to size. Such a conclusion is reached 

by Kaysen and Turner: "In many cases, issues have been tried and evidence 

presented far beyond what was appropriate or reasonably necessary. . .. 

(I)t is hard to escape the impression that there has been much waste mo

tion and much bad case presentation. The government, the courts (or 

trial examiners), and the defense share the responsibility."^®^ Defend

ants, for example, may prolong antitrust proceedings unduly by disputing 

issues of negligible significance or by contesting facts which are already 

properly established. Likewise, judges who fail to exercise a strong 

hand in pretrial and trial proceedings may be inviting lengthy delays. 

284 âssel, op. cit., p. 128. 

285Ibid., p. 129. 

28̂ Op. cit., pp. 249-250. . 

i 
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Kaysen and Turner view the primary responsibility, however, as resting 

with the Government complaint. "It is extremely difficult for defendants 

or judges to dispel the confusion created by a disorganized ill-thought-

out presentation."2®7 

The collection and organization of evidence is usually a major 

problem for both parties. Each must develop a basic plan regarding the 

type of evidence necessary to support its arguments. This requires vis

ualizing the opposition's evidence. Further, such technical considera

tions as what evidence will be admissible and can be made clear and per

suasive to the judge must be made.2®® The nature of the litigant's fi

nances will also be a crucial variable, as the cost of data collection 

can be extraordinarily high.2®^ ^he typical merger case, of course, 

turns on circumstantial rather than direct evidence—that the defendant 

is trying to monopolize, that competition may be lessened substantially, 

that trade is being restrained. There need not be a direct observation 

of the effects of such phenomena in a Section 7 case. The argumentative 

burden in the case must usually be borne by the plaintiff's counsel.2̂  

287Ibid., p. 250. 

288The legal rules concerning admissibility of evidence are cruc
ial. The most significant rule in antitrust cases has been the "hearsay" 
rule. This regulation has had influence on the types of economic evi
dence that can be considered during the trial. Strict application of the 
rule would deny consideration of many types of statistical evidence. How
ever the rule has been liberalized substantially in recent years. See 
Massel, op. cit., p. 133. 

2®^It is reported that the defendants spend as much as $350,000 on 
some antitrust cases merely in the process of data collection. Ibid., pp. 
130-131. 

2̂ it is to be noted that antitrust actions are triable as of right 
by jury if either party demands.one. See Mach-Tronics v. Zirpoli, 316 F. 
2d 820 (1963). 
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Upon completing his evidence, he will argue that (1) the evidence is 

compatible with his hypothesis, (2) is not consistent with any other 

conclusion, or (3) if it might be compatible with another hypothesis, 

the possibilities of such are so remote that his is far more reasonable. 

The defendant's counsel, of course, will seek to destroy the plaintiff's 

hypothesis (i.e., that a substantial lessening of competition may re

sult from a given conglomerate merger). Usually the defendant's coun

sel will do this by cross-examination of the plaintiff's witnesses in 

order to cast doubt on their testimony, will introduce his own new evi

dence to controvert the plaintiff's witnesses, or will present his own 

hypotheses and supporting witnesses. He will then surmise that each of 

the plaintiffs just stated three points are deficient: (1) that the 

plaintiff's evidence fails to support his hypothesis, (2) that the case's 

total evidence is not compatible with plaintiff's conclusions, or (3) 

that the evidence as presented is more compatible with defendant's coun

ter-hypothesis. 

Problems for the Judge. There are a few guides available to ease 

the judge's burden in reaching a decision and formulating a decree. A 

wide range of discretion is available to the bench. If he finds against 

the defendant, the judge must keep in mind Supreme Court guidelines that: 

(he) may not impose penalties in the guise of preventing 
future violations .... The court may not . . . place 
the defendants in a different class from other people . . 
.. The decree must not be 'so vague as to put the whole 
conduct of the defendant's business at the peril of sum
mons for contempt'; enjoin 'all possible breaches under 
the law'; or cause the defendants hereafter not 'to be 
under the protection of the law of the land'.^l 

^-Hartford-Empire Company v. United States, 323 U.S. 386 (1945), 
pp. 409-410. 
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The decree may be a narrow order covering the specific violation 

or a general edict requiring substantial change including the divesti

ture of the acquired assets. Trial judges may hold separate hearings 

on the decree itself. The Antitrust Division, in fact, maintains a 

Judgment Section to aid the court in formulating a decree after litiga

tion. The FTC too has established an Office of Consent Orders under the 

General Counsel whose tasks are-similar. Where the need arises for ju

dicial modification of a decree, the courts may so order. Some original 

decrees specify provision for modification and a few provide for super

vision of the application. 

It is clear that the responsibility for ascertaining the facts in 

a merger case rests upon the trial court. As a consequence, it is the 

most important judicial branch vis-a-vis the merger case. A "wrong" le

gal rule applied to the "right" facts can be readily corrected on appeal, 

but when a "right" legal rule is applied to "wrong" facts correction on 

appeal is possible only if the appellant overcomes the heavy burden of 

292 
showing that the findings of fact are "clearly erroneous." 

Ascertaining the facts is not always an easy task for the trial 

judge. The trial may be long and the evidence presented extensive. In 

one case, the opening statement of the parties required 60 trial days 

over four calendar months to complete—prior to the introduction of any 

evidence! Another case saw the introduction of 15,000 pages of documentary 

evidence. 

^^United States v. Forness, 125 F.2d 928 (1942), pp. 943-944. 

293 
United States v. Aluminum Company of America, 148 F.2d 416 (1945). 
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There is a tendency for counsel to treat every case as the "land

mark" and develop it in exhaustive and confusing detail. Derek C. Bok 

suspects that the consideration of all relevant factors "may actually 

294 
detract from the accuracy of decisions made under Section 7." As a 

report of the Committee of the Judicial Conference of the United States 

on "Procedure in Antitrust and Other Protracted Cases" noted, "the prin

cipal vice is that such conditions create confusion, magnify uncertainty, 

multiply the possibilities of error, and otherwise make less certain and 

less accurate the judicial determination of disputed issues." 

It may be suspected, further, that the increase in complexity of 

such proceedings may increase the likelihood of nonrational tendencies 

upon the thought processes of the trial judge. "If bias and prejudice 

ever affect judicial decisions, these dangers will be augmented in com

plicated situations.The hearing examiner in the Procter & Gamble-

Clorox case agreed, noting that Section 7 litigation and confirmation by 

the Supreme Court have discouraged the assumption that extensive inquiry 

297 
is also productive of more rational decisions. Indeed, in the case 

of Crown Zellerbach Corporation v. Federal Trade Commission, the Ninth 

Circuit Court held that the examination of too many economic factors may 

^^Op. cit.,' p. 295. 

295quoted by Bok, ibid. 

^^See, for example, Hadley Cantril, "The Prediction of Social 
Events," Journal of Abnormal & Social Psychology, XXXIII (July, 1938), 
p. 364. 

^^Narver, op. cit., p. 83. 
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298 complicate a Section 7 violation beyond the scope of judicial inquiry. 

The Federal District Court judge's task in antitrust is singular

ly difficult. He must hear the case in the first instance and cannot 

benefit, as does the Circuit Court, from lengthy exploration and decision 

of the Federal Trade Commission. He is required to try cases of consid

erable economic sophistication within the framework of a judicial process 

designed for much simpler trials. His own economic expertise may be lim

ited, and he usually has no assistance from his judicial colleagues. 

These problems have necessarily been reflected in District 

Court decisions. In their effort to resolve ambiguities which usually 

arise in measuring the probable lessening of competition as a result of 

merger, the lower courts have tended to examine actual consequences, ra

ther than possible changes in future competition. Their perspective has 

usually been narrower than that of the Supreme Court, and they often see 

the purpose of the merger as being legitimate from a business viewpoint. 

Their awareness of the effects of their decision on the entire industrial 

structure has tended to make them overly cautious, hesitant to provide 

drastic remedies. Judge Wyzanski, writing the opinion in United States v. 

United Shoe Machinery Corporation, provides a classic explanation of such 

hesitancy: 

298crown Zellerbach v. Federal Trade Commission, 296 F.2d 800 
(1962), pp. 826-827. The courts are attempting to combat the problem of 
complexity and delay. In March, 1960, the Judicial Conference adopted 
the Handbook of Recommended Procedures for the Trial of Protracted Cases. 
The handbook concerns itself almost entirely with antitrust cases and 
methods of effective discovery such as to lessen delay. The Federal Rules 
of Civil Procedure also supply a great variety of methods by which the 
pre-trial and trial states of an antitrust case may be expedited. Most 
important is Rule 16 dealing with pre-trial conferences. Under its pro
visions, the trial court may call as many conferences of counsel as 
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In the antitrust field the courts have been accorded, by 
common consent an authority they have in no other branch 
of enacted law. . .. They would not have been given, or 
allowed to keep, such authority in the antitrust field, 
and they would not so freely have altered from time to 
time the interpretation of the substantive provisions, 
if courts were in the habit of proceeding with the sur
gical ruthlessness that might commend itself to those 
seeking absolute assurance that there will be workable 
competition, and to those aiming at immediate realiza
tion of the social, political and economic advantages of 
dispersal of power. 

Federal District judges, "elevated to a lifetime court-house job 

in reward for filial devotion to some political patron," frequently have 

little grasp of antitrust law.^®® They may well be overwhelmed by the 

hundreds or thousands of exhibits introduced by both sides. Their anti-

Government stand is made more palatable by the knowledge that their de

cisions will generally be appealed to the Supreme Court--by which time 

they may well have retired. 

Former Supreme Court Justice Abe Fortas has contended that even 

the burden on the High Court is too great in the antitrust cases. He 

finds undesirable direct appeal in antitrust suits: "If the usual pro

cess of appeal to the Court of Appeals were adopted, . . .the Court 

could sometimes say, 'No, thanks very much! .... (I)f there were an 

necessary to consider simplification of the issues, admission of fact 
and documents, amendments to the pleadings, and "such other matters as 
may aid in the disposition of the action." See Charles J. Steele, 
"Decade of the Celler-Kefauver Anti-Merger Act.," Vanderbilt Law Review, 
XIV (October, 1961), pp. 1049-1083; Breclc P. McAllister, "The Big Case: 
Procedural Problems in Antitrust Legislation," Harvard Law Review. LXIV 
(November, 1950), pp. 27-61. 

299 
110 F. Supp. 295 (1953), Justice Douglas seems to take another 

point of view. See his dissent in United States v. Columbia Steel Corpor
ation, 334 U.S. 495 (1948), p. 527. 

•^^Harwood, op. cit., pp.' 563-564. 
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intermediate review, there would be some chance that the Government or 

the defendants would get tired and leave us alone."301 

The Supreme Court is not a specialist tribunal, and merger cases 

comprise only a small part of its workload. It is, therefore, not an 

easy matter for every justice to digest the long and complicated records 

of the typical merger case, particularly where review is without benefit 

of analysis of the facts and issues of an intermediate circuit court. As 

Fortas observes, "the record in an antitrust case looks a lot longer when 

you're reading it as a Supreme Court Justice than it does when you're 

making it as a lawyer."302 

The Necessity for Economic Analysis. The law defines an illegal 

merger in the broadest terms—one "which may tend substantially to lessen 

competition or tend to create a monopoly." The burden of illegality 

therefore rests largely upon economics. As Mark Massel notes, in some 

big cases, "he (the judge) must review as much economic data as would be 

covered in a respectable economic study of an industry."303 judge, 

whether he be on the trial court or the Supreme Court level, usually lacks 

sufficient expertise to properly evaluate the evidence. As James F. Rill, 

an antitrust attorney in the Washington, D. C. bar, contends, "Supreme 

Court economic reasoning is "ungodly bad."304 justice Frankfurter once 

301»Address," op. cit., pp. 131-132. 

302ibid., p. 131. 

303pp. cit., pp. 145-146. 

304interv£eWj April 14, 1969. Mr. Rill suggests that "only Fortas 
and Harlan are competent in terms of economic reasoning." It is, of course, 
possible that Mr. Rill's interpretations of outcome have influenced his 
judgment of economic competence. . 
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admitted that the courts were unequipped either by experience or the 

availability of skilled assistance to make an appraisal of the economic 

data introduced in merger cases.3®-' In general, the bar has failed to 

develop satisfactory techniques for the appropriate usage of economics. 

A broad review of antitrust cases indicates that the Government 

more than private litigants has employed the services of the economist. 

Lawyers have had difficulty in understanding the work of many economists. 

As Massel remarks, "(s)ome economic theorizing resembles intellectual 

gymnastics."3®6 Economists have tended to engage in abstract model build-

ing, their analysis following long and indirect chains of reasoning. 

The proper employment of economic analysis in the treatment of 

merger cases will require an appreciation of the differences between the 

two disciplines and their practitioners. Both the legal and economic pro

fessions deal with many of the same problems but the divergence in their 

methods is substantial. Lawyers tend to work within a carefully delineated 

framework, their problems limited by clearly definable issues within a 

structure of law. The opinion of the court is the generally accepted 

means for settling differences. Economists, by contrast, lack an orderly 

framework to establish terminology, and there is no recognized group which 

can establish definitions or test the correctness of a judgment. They 

frequently overlook the distinctions appropriate to application of econom

ic analysis in formulating legislative policy and its use in administer

ing existing legislative enactments. Thus, the economist's definition 

3^Standard Oil Company of California v. United States, 337 U.S. 
293 (1949). 

306O£. cit.., p. 329. 

307Ibid. 
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of a term such as "monopoly" differs from that in a legal context."^** One 

authority summarizes the inherent conflict in these words. 

Each profession looks for a higher degree of certainty than 
the other can offer. Economists would like legal decisions 
to be more consistent and would like the legal rules spelled 
out in black-letter terms. Lawyers would like economists to 
furnish them with precise rules about such problems as to how 
to define a market, what is a satisfactory statistical survey 
and how to measure degree of competitiveness. But neither de
sire can be satisfied completely.309 

Despite these differences, the tools of economic measurement and 

analysis are helpful if not essential in the conglomerate merger case. 

To clearly establish a violation of Section 7 and the need for remedial 

measures, economic and legal analysis must unite. The lawyer is assisted 

by economic measurements in weighing the probative value of evidence, and 

the economist requires legal measurements as. a means of testing his own 

assumptions relevant to competition and monopoly. For the judge, the 

case cannot be answered in an absolute legal or economic sense. Both 

legal and politico-economic elements are closely interwoven and must be 

evaluated. As Judge Wyzanski pointed out, "Judges in prescribing remedies 

have known their own limitations. They do not ex officio have economic 

or political training."310 

The direct cure would appear to be the employment of an economist 

to assist the judge. Judge Wyzanski followed this procedure in the United 

^O^The economist sees monopoly as a structural phenomenon—a mar
ket in which demand is less than perfectly elastic. The legal interpre
tation, however, is essentially normative, often requiring an examination 
of reasonableness beyond the economic test. 

^^Massel, op. cit., p. 328. 

3^United States v. United Shoe Machinery Company, 110 F. Supp. 
295 (1953). 
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Shoe Machinery case when he appointed Professor Carl Kaysen, then of the 

Ol 1 
Harvard Economics Department, as his "law clerk.' The need for expert 

economic assistance has become so great that the Judicial Conference of 

the United States has proposed the appointment of an impartial, expert 

economic witness in all antitrust cases, an expert acceptable to each 

side as well as to the judge. Considering the above mentioned prob

lems and necessities, the proposal has a great deal of merit. 

The Court as a Policy Maker. Anthony Lewis has noted in Gideon's 

Trumpet that "(t)he Court's discretion is as great as the advocates in 

selecting the issue for decision, so that it is often difficult to predict 

312 on what ground a case will be decided, much less which side will win." 

The Court may change the meaning of a statute or the direction of legal 

evolution with its decisions and in so doing may accomplish a change which 

the Congress had been politically incapable of doing. Indeed, the Supreme 

Court may take the lead in formulating new policy which in turn, makes it 

easier for the legislative branch to move in the same direction. This is 

evident in policy formulation vis-a-vis the conglomerate merger. Supreme 

Court decisions favorable to the Government have eased the burden of Con

gressional figures hoping to strengthen legislation relevant to antitrust. 

Legislative policy, also influences the Court. Thus, following passage 

of the Celler-Kefauver Amendment in 1950, the Supreme Court exhibited con

siderably greater latitude in interpreting the "old" Section 7.3̂ 3 

311lbid. 

o 12 
Gideon's Trumpet. New York: Random House, 1964). 

313p0r instance, in deciding the legality of DuPont's purchase of 
of 23 per cent of General Motor.s, the Supreme Court ruled that the "old" 
Section 7 in facto incorporated most of the provisions found in the amended 
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Changes in membership of the Supreme Court, of course, may ac

count for much of the changed attitude in the 19 years since passage of 

the amendment. By the 1960s, the Supreme Court had assumed the role 

of aggressor in expansion of the anti-merger law. The Court's leading 

proponents of a strong anti-merger policy in the 1940s, Justices Hugo 

L. Black and William 0. Douglas, have seen their views become those of 

the reigning "liberal" bloc. .Chief Justice Earl VJarren and Justice 

William J. Brennan are clearly in the "liberal" corner of antitrust en

forcement."^^ 

Justice John M. Harlan remains the chief spokesman for the old 

"Conservative" bloc. He has expressed some disagreement with every one 

of the Court's conglomerate merger decisions. He is frequently joined 

by Justice Potter Stewart, the last appointment of President Eisenhower, 

and, on occasion, by Justice Byron White, President Kennedy's appointee. 

Resigning Justice Abe Fortas, although usually considered a liberal on 

the bench, has tended to take a strict construction view of Section 7 

O 1 C 
in a fashion much like that of Justice Harlan. J 

That the liberal antitrust bloc may be weakening was suggested in 

the December, 1967, Penn-Olin decision in which the Court evenly divided. 

version. This case, notably, was decided more than six years after the 
1950 amendment. See United States v. E. I. DuPont de Nemours & Company, 
353 U.S. 586 (1957). 

•^•^Although it is too early to make a definitive judgment, it is 
reasonable to expect that Justice Thurgood Marshall will join the "liber
al" activist antitrust coalition. 

•^-'justice Fortas, for example, was "responsible" for the vote in 
the Penn-Olin case. United States v. Penn-Olin Chemical Company, 389 U.S. 
308 (1967). See Chapter 11. 
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Assuming tliat Justice Marshall, had he voted, would have joined the Black-

Douglas-Warren-Brennan coalition, the vote would still have been a nar

row five-to-four in favor of expanding the realm of antitrust law. Consid

ering the fact that three of the five "liberal" justices are at or near 

retirement (i.e., Chief Justice Warren and Associate Justices Black and 

Douglas), a considerable change in Court Verdict vis-a-vis conglomerate 

316 
merger cases in the near future, is not unlikely. 

Judicial Settlement of Crucial Issues 

A successful antitrust conviction brought under amended Section 

7 of the Clayton Act required proof that "the effect of such acquisition 

may be substantially to lessen competition, or to tend to create a mon

opoly." Where such an assessment is made "in any line of commerce in 

any section of the country" a verdict for the Government may be found. 

Two primary issues, therefore, face any court in a Section 7 case, 

whether it be of a horizontal, vertical or conglomerate type: the delin

eation of the "relevant market" and the substantiality of the probable 

lessening of competition as a result of the merger or acquisition. 

Relevant Market. Under the Clayton Act the market concept has 

two dimensions, both of which must be ascertained in any case. The mer

ger's impact must be measured in terms of product market (line of com

merce) and geographic market (section of the country). The scope of the 

line of commerce and the proper area to be included in the section of the 

316fhis is a debatable presumption, of course. Even though 
President Richard M. Nixon is a Republican, his Administration has indi
cated no hesitancy in attacking conglomerate mergers. It is possible 
that his appointees to the Supreme Court will evidence a similar concern. 
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country are the key problems facing every judge or FTC examiner at the 

threshold of a Section 7 case. Only after such determination has been 

made can it be decided if the merger has an anticompetitive effect and 

whether this effect is "substantial enough to fall within the requisite 

standard of Section 7. 

Definition of relevant market may be crucial to successful prose

cution as the choice of a particular market or markets may result in a 

percentage of market foreclosure so high as to overcome any defense argu

ment. However, it should be noted at the outset that the fact that two 

merging firms compete in only a small number of geographic market areas 

does not necessarily place the merger outside the jurisdiction of Sec

tion 7. The Supreme Court has emphasized the word "any" in the phrase 

"any line of commerce in any section of the country." The merger of 

conglomerate companies that do not presently compete directly in any 

particular geographic market may still be brought within the confines 

of Section 7 if certain other anticompetitive tests are met. 

A series of court cases have established the criteria for deter

mining the relevant market. The relevant market in Standard Oil Company 

of California v. United States was defined as the "area of effective com

petition" within which the respondent operates."The problem of defin

ing a market turns on discovering patterns of trade which are followed in 

practice," the District Court concluded in United States v. United Shoe 

Machinery Company?^ The boundaries of the market "must be drawn with 

317337 U. S. 293 (1949), p. 300, n. 5. 

"*^110 F. Supp. 295 (1953), p. 303, aff'd. per curiam, 347 U. S. 
521 (1954). 
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sufficient breadth to . . .recognize competition where, in fact, compe

tition exists," wrote the Supreme Court in Brown Shoe Company v. United 

319 
States. The product line must be "sufficiently inclusive to be mean

ingful in terms of trade realities" concluded the Circuit Court in Crown 

320 
Zellerbach Corporation v. Federal Trade Commission. 

There are, thus, a number of factors which singly or in combina

tion may provide the basis for delineation of the relevant product and 

geographic markets. Congress has stated no preference for any one test, 

leaving such determination up to the courts. The concept of "market" 

is an economic one, designed to identify the competitive factors restrain

ing the economic behavior of a firm. Many Section 7 cases have delineated 

relevant market as a matter of applying the highly theoretical and techni

cal economic concept of "cross-elasticity of demand."321 

The concept of cross-elasticity is used to judge product substitut-

ability. When products are found to be functionally interchangeable and 

buyers respond to a price change in one by an increase or decrease in 

their purchases of another, the products may be said to occupy the same 

OOO 
market. If shoppers believe that household aluminum foil and waxed 

319370 U.S. 294 (1962), p. 326. 

320296 F.2d 800, (1961), p. 811. 

321 
See, for example, Brown Shoe Co. v. United States, op. cit., p. 

325; United States v. E. I. DuPont de Heraours & Co., 351 U.S. 377 (1956), 
p. 394; United States v. Columbia Pictures Corp., 189 F. Supp. 153 (I960), 
pp. 183-185. 

322 ŝ described by Professor Stocking, "Cross-elasticity reflects 
the amount of another product that buyers will buy. Where the cross-elas
ticity of demand for rival products is great, a decline in the price of 
one decreases the sale of the other and may lead to a decline in its price. 
The production of numerous similar products with a high cross-elasticity of 
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paper are equally suitable for the purpose of wrapping food and they re

act to a price increase in aluminum foil by buying more waxed paper, the 

two products may be said, by the criterion of cross-elasticity of demand, 

to occupy the same market. 

Such a test was employed in a major conglomerate merger case, 

Reynolds Metals Company v. Federal Trade Commission (1962).This in

volved the merger of Reynolds and a producer of florist foil. Cross-el

asticity standards suggested to the Commission and the Circuit Court that 

florist foil and other types of decorative foil were identical and com

pletely interchangeable. They found that if the price of florist foil in

creased, the demand for lower priced decorative foil would simultaneously 

increase. 

This is not to suggest that cross-elasticity of demand is the 

only criterion that may be employed in ascertaining the relevant product 

market. It is but one of the more sophisticated economic concepts that 

may aid analysts. Other practices may be examined as well in the deter

mination effort. Among these are the end uses of the products, the meth

ods of production, and the similarity of marketing techniques. Whereas 

cross-elasticity examines consumer response, the "end use of product" 

test looks at consumer needs. "Method of production" considers the mar

ket from the supply point of view, asking the question if the manufactur

er can shift easily from the production of one product to production of 

another related product. "Similarity of marketing technique" refers to 

demand may perform about the same economic function as does the existence 
of numerous sellers of the same product." See "The Rule of Reason, Work
able Competition, and.Monopoly," op. cit., pp. 1110-1111. 

3^C.C.H. Trade Regulation Reporter, par. 28533, p. 37254. 
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the ease or difficulty with which products can be adapted to distribution 

practices of the seller of related goods. 

The geographic market may also utilize the concept of cross-elas

ticity. As the District Court noted in United States v. Bethlehem Steel 

Corporation (1958): 

. . . (T)he geographic market for the purposes of determin
ing the impact of a merger can include all areas where the 
trade in a product is affected by, and is not independent 
of, the trade in that product in other areas—for example, 
if a change in price in one area has an effect on price in 
another^l^ea both areas may be included in one geographic 
market. 

The court may determine that there is more than one geographic 

market. Indeed, in the 1962 Brown Shoe case, the Supreme Court reasoned 

that the relevant geographic market at the manufacturing level was the 

entire nation. "The relationship of product value, bulk, weight and con

sumer demand enable manufacturers to distribute their shoes on a nation

wide basis, as Brown and Kinney, in fact, do."^-* However, in judging 

the effect of the acquisition at the retail level, the relevant geographic 

market was held to be cities "with a population exceeding 10,000 and its 

immediate contiguous surrounding territory in which both Brown and Kinney 

sold shoes at retail through stores they either owned or controlled." 

Thus, the Court recognized the possibility of relevant "submarkets" in 

rendering its decision. ° 

3^168 f. Supp. 576, pp. 599-600. 

325370 U.S. 294 (1962). 

326srown Shoe Company v. United States (370 U.S. 294, 1962) was 
the first case in which the Supreme Court ruled on the amended Section 7. 
The Court noted that since Section 7 prohibits a merger which has anti
competitive effects in "any line of commerce," the effects of the merger 
must be examined in every "economically significant submarket" to deter
mine whether it might have anticompetitive effects in that market. The 
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The Court's view was made even more explicit in Philadelphia 

National Bank, where it ruled that the criteria for ascertaining geo

graphic market and submarket boundaries were similar to those for deter

mining product market and submarkets. In that case, the Supreme Court 

held that the geographic market was not necessarily identical with the 

area in which the parties to a merger did business or the area in which 

they competed. Rather, it was held to depend upon "where, within the 

area of competitive overlap, the effect of the merger on composition 

327 
will be direct and immediate." 

Both sides in a conglomerate antitrust case will attempt to 

gerrymander the product and geographic relevant markets in such a man

ner as to aid its position. The size of such markets will vary from 

case to case. In the Procter & Gamble-Clorox case, for example, the 

FTC urged that the relevant market was that in which the challenged 

merger was likely to have a direct and immediate impact. In facing 

a similar situation in General Foods-S.O.S., however, the FTC stated that 

the relevant market was the narrowest possible market in which the respond

ent operated.And the Department of Justice in the Pabst-Blatz case 

Court specified that the limits of the outer market are to be drawn with 
reference to "the reasonable interchangeability of use or the cross-elas-
ticity of demand between.the product>itself and substitutes for it." 
(ibid., p. 325). In determining the submarkets, several "practical indicia" 
are to be recognized, among them: "Industry or public recognition of the 
submarket as a separate economic entity, the product's peculiar character
istics and uses, unique production facilities, distinct customers, sensitiv
ity to price changes, and specialized vendors." (Ibid.) 

327374 U.S. 321 (1963), p. 357. 

328pTC Docket 6901 (Procter & Gamble) (1963); FTC Docket 8600 
(General Foods) (1966). 
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argued what has come to be known as the "any market" standard—namely 

that the merger of the two companies would tend to lessen competition in 

one state, in three states, and in the United States as a whole.3̂  The 

Supreme Court held that such flexibility was permissible in that the 

antitrust enforcement agencies should not be saddled with the burden of 

"proving the existence of a relevant market in the sense that a corpus 

delicti must be proved." To prove a probable adverse effect upon 

competition, the antitrust enforcement agencies need demonstrate nothing 

more than that an acquisition may have substantial anticompetitive ef

fects "somewhere" in the United States; A finding of violation can be 

made if there is "any" section of the country in which competition may 

be substantially lessened—"any" varying from a small locality to the 

country as a whole. 

The Supreme Court has taken an increasingly flexible view of rel

evant market, both geographic and productf, easing the burden of the Govern

ment in establishing its case. This has raised the criticism that the 

Government can maneuver the market to produce any desired result.33^ The 

Supreme Court has taken a more liberal stance than have the district 

courts in defining the relevant market. In the case of United States v. 

Aluminum Company of America (1963), for example, the Government lost at 

the District Court for the Northern District of New York on the ground 

that, by applying the Brown Shoe submarket criteria, insulated aluminum 

3^*See Bock, op. cit., p. 98. 

330Ibid. 

331gee, for example, "Nebulous Conglomerate Merger: Administra
tive and Judicial Treatment," St. John's Law Review, XXXIX (May, 1965), 
p. 347. 
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conductor did not qualify as a line of commerce distinct from the broader 

definition of insulated conductor line. The Supreme Court expressly re

versed the lower court's findings, declaring both insulated aluminum and 

aluminum conductor to be general lines of commerce.^2 

In general, the Federal- Trade Commission and the courts have 

avoided hard and fast rules for defining product and geographic markets 

and have chosen instead to focus upon questions of actual or potential 

competition between products. As Justice White in United States v. Con

tinental Can Company reasoned: "(S)ince the purpose of delineating a 

line of commerce is to provide an adequate basis for measuring the ef

fects of a given acquisition, its contours must, as nearly as possible, 

conform to competitive reality . . - The practical indicia of Brown 

Shoe have become little more than a judicial tool in determining the 

validity of a merger, and are not necessarily based upon economic reality. 

This divorce of judicial analysis and econ6mic reality motivated Justice 

Harlan in his dissent in Continental Can to question whether the poten

tial effect on competition existed other than in the minds of the court.^34 

Taken together, Brown Shoe and Continental Can reveal that the 

Supreme Court will broaden or narrow market segments as it deems appro

priate to the case before it. As has been seen, in Brown Shoe it did 

both simultaneously. In refusing to apply any one criterion or set of 

criteria for determining market boundaries, the Court has taken the 

332214 F. Supp. 501 (1963); 377 U.S. 271 (1964). 

333378 U.S. 441 (1964). 

33̂ Ibid. For a discussion, see "Nebulous Conglomerate Merger. 
• • •>" op« cit.. pp. 346-347, and Chapter 11 of this paper. 
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position that it will selectively choose among criteria which may be ap

propriate in the particular case to determining the effects of an acqui

sition. Earlier attempts by lower courts to derive clear and unchanging 

concepts have largely been ignored, and the Supreme Court increasingly 

has viewed markets in terms of future possibilities rather than past 

shapes. For conglomerate mergers of companies whose products and geo

graphic markets may not be directly competitive, this willingness by the 

Court to be flexible in market definition has been crucial to successful 

Government prosecution. J 

'Substantiality" of the Lessening of Competition. As was the 

case with "relevant market," Congress did not provide an explicit defin

ition of the term "substantial." Responding to this statutory deficiency, 

lawyers have hastened to ascertain a quantifiable measure to prove or 

disprove that the lessening of competition resulting from merger is 

great enough to come within the meaning ofcSection 7. The generally 

accepted interpretation of "substantially to lessen competition" is that 

a merger is illegal if it is "substantially" anticompetitive in nature. 

Even if "deep pockets," the elimination of potential competition, or 

reciprocity were found to result from a conglomerate merger, such would 

335it was upon a strict standard of determining relevant market 
that early conglomerate cases were lost at the district court level. 
For example, in United States v. Ling-Temco Electronics, Inc., the Depart
ment of Justice charged that Ling-Temco's acquisition of Chance-Vought 
Aircraft might substantially lessen competition in the aerospace market. 
The District Court for Texas held that the aerospace industry covered so 
broad and heterogeneous range of products that it was not an identifiable 
business activity constituting a distant market: "The concept of such an 
amorphous and nebulous field is of no value in measuring the competition 
between Chance Vought and Ling-Temco." Consequently, the Government lost 
the case. 1961 Trade Cases, par. 70160, p. 78643. 
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riot necessarily lead to a finding of illegality so long as the net 

effect were insubstantial. 

Legal authorities have long sought a simple standard for sub

stantiality. In the 1930 International Shoe case, the Supreme Court 

adopted a "Rule of Reason" approach to Section 7 cases. The Court ruled 

that it was not enough that competition be lessened. The merger must 

lessen competition "to such a degree ... as will injuriously effect 

the public."336 Needless to say, judging the extent of injury to the 

public was open to as many interpretations as "substantiality." 

The easy way out of this predicament was enunciated in the 

Standard Oil case of 1949. Applying a criterion of "quantitative sub

stantiality," the Court reasoned that when a large market share or 

dollar amount is involved, the contract or merger can be held il

legal. 331 Thus, in the Standard Oil case, the Supreme Court condemned 

a series of requirement contracts under Section 3 of the Clayton Act 

because they foreclosed competitors from a substantial portion of the 

market—in that case, 16 per cent of the retail outlets in the rele

vant market. 

The Supreme Court, however, has never adopted quantitative sub

stantiality as the proper test for a Section 7 violation. In Brown 

Shoe, its first decision under the amended act, the Court rejected the 

Standard Oil test and adopted' in its stead a multifactor approach based 

^^international Shoe Company v. Federal Trade Commission. 280 
U.S. 291 (1930). 

33^Standard Oil Company of California v. United States. 337 U.S. 
293 (1949), p. 298. 
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on market analysis.^8 The multifactor approach originated with the 

Report of the Attorney General's National Committee to Study the Anti

trust Laws."^^ While both the A.G.N.C. and Brown Shoe endorsed the need 

for broad market inquiry, neither delineated the precise limits of that 

inquiry nor provided quides concerning the relative weight to be at

tached to the relevant factors. 

The Court has ruled that one of the more important factors to 

consider is the trend toward concentration in the relevant industry. 

The statute prohibits a given merger only if the effect of that merger 

may be substantially to lessen competition. However, the working of 

Section 7 requires an attempt to analyze the probable future effect of 

the merger as well. Thus, even the conglomerate may be found to sub

stantially lessen competition if a merger may trigger other mergers and 

thereby result in an increase in overall concentration. 

The Philadelphia National Bank decision marks the beginning of a 

retreat by the Court from the broad multifactor approach of Brown Shoe 

to a more limited inquiry--especially in the case of horizontal mergers. 

The Court found two questions to be crucial in invalidating the hori

zontal merger: (1) Does the merger produce a firm with an undue per

centage share of the market? and (2) does it result in a significant 

increase in industry concentration? The High Court found that, whereas 

the two largest banks in the relevant market controlled between them 

^•^Among the factors to be considered were industry share, 
trends, intent and behavior as viewed in a complex of markets and sub-
markets. 370 U.S. 294 (1962). 

•^^Op. cit., pp. 118-127* 
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approximately 44 per cent of the area's commercial banking business, the 

two largest after the merger would control 39 per cent. "Plainly, we 

think, this increase of more than 30 per cent in concentration must be 

regarded as significant."^^ The Court found that the merger of the two 

banks would result in a single bank controlling at least 30 per cent of 

the commercial banking business in that market, and stated: "Without 

attempting to specify the smallest market share which would still be 

considered to threaten undue concentration, we are clear the 30 per cent 

presents that threat."341 

The percentage of the market foreclosed in order to find pre

sumptive illegality has been progressively diminished since the Phila

delphia National Bank decision in 1963. A year later, in the Rome-Alcoa 

case, the High Court ruled that the acquisition of Rome Cable by the 

Aluminum Company of America added only 1.3 per cent to Alcoa's control 

of the aluminum conductor market. "But in' this setting that seems to us 

reasonably to produce a substantial lessening of competition within the 

^United States v. Philadelphia National Bank, 374 U.S. 321 
(1963), p. 365. 

341 
In Footnote 41, the Court noted the view of legal experts: 

"Kaysen and Turner . . . suggest that 20% should be the line of prima 
facie unlawfulness; Stigler suggests that any acquisition by a firm con
trolling 20% of the market after the merger is presumptively unlawful; 
Markham mentions 25%. Bok's principal test is increase in market con
centration, and he suggests a figure of 7% or 8% . . .. We intimate no 
view on the validity of such tests for we have no need to consider per
centages smaller than those in the case at bar, but we note that such 
tests are more rigorous than is required to dispose of the instant case. 
Needless to say, the fact that a merger results in a less-than-30% 
market share, or in a less substantial increase in concentration than in 
the instant case, does not raise an inference that the merger is not 
violative of Section 7." Ibid.. pp. 364-365. 
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meaning of Section 7."^^ And in 1966 the Court struck down a merger of 

two Los Angeles grocery retailers involving only 7.5 per cent of the 

total retail food sales in the city.^^ 

The Illegality of Horizontal and Vertical Mergers 

Where does this leave the horizontal and vertical merger? Few 

mergers of either sort can today be assured of escaping successful 

governmental challenge—if at least one of the companies involved is 

"big" and the industry is already fairly concentrated. As Henry Fowler, 

former Secretary of the Treasury, summarized in 1965: "Horizontal 

mergers are 'illegal regardless of the economic facts,1 if recent court 

decisions are any guide. In the case of 'vertical mergers,1 it is diffi

cult to imagine one of any dimension that could not be attacked as 

anti-competitive."344 

The horizontal merger immediately affects competition in two 

ways. First, it eliminates the direct competition between the merging 

parties. Second, it may substantially increase concentration in the 

market. As the number of sellers diminishes, there are fewer competi

tive restraints placed on the surviving firms, and price leadership and 

•^^United States v. Aluminum Company of America, 377 U.S. 271 
(1964), p. 280. 

3^United States v. Von's Grocery Company, 384 U.S. 270 (1966). 
For key court rulings in horizontal cases, see United States v. Von's 
Grocery, United States v. Philadelphia National Bank, 374 U.S. 321 
(1963); for key vertical decisions, see Brown Shoe Company v. United 
States, 370 U.S. 294 (1962) and United States v. E. jC. DuPont de Nemours 
& Co., 353 U.S. 586 (1957). 

344por a discussion, see Rahl, "Antimerger Law in Search of a 
Policy," oj) • cit., pp. 326-327. 
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other forms of "collaborative" activity are more likely to develop. The 

courts have ruled that horizontal mergers are to be condemned if the 

firms have an "undue" market share in a concentrated industry (i.e., 

Philadelphia National Bank). The merger may be equally condemned if it 

involves an industry tending toward concentration (i.e., Brown Shoe). 

If neither test is met, the merger may still be illegal if the acquired 

firm is a significant competitive factor or "small independent" which 

345 
Congress had sought to preserve (i.e., Rome Cable and Lexington Bank ). 

Some observers have gone so far as to suggest that there now is 

scarcely such a thing as a legal horizontal merger.This is an ac

curate statement. The only exception exists in the case where the 

company to be merged faces the prospect of insolvency or bankruptcy if 

the merger is not consummated. The "failing company" doctrine was es

tablished by the Supreme Court in International Shoe Company v. Federal 

Trade Commission (1930), where it ruled tKat Section 7 was not appli

cable to bankruptcy cases or in those situations involving potential or 

345^6 significance of United States v. First National Bank & 
Trust Company of Lexington (378 U.S. 441 (1964) lies in the fact that it 
constitutes a revitalization of the Sherman Act as far as closeknit 
horizontal combinations are concerned. The merger of the First National 
Bank & Trust Company of Lexington, Ky., and Security Trust Company of 
the same city to form First Security National Bank & Trust Company was 
held to be a combination in restraint of trade and commerce and in 
violation therefore of Section 1 of the Sherman Act. Thus, it is now 
impossible for the Government to dissolve horizontal mergers that took 
place before the 1950 Celler-Kefauver amendment and even those that 
transpired before 1914, upon the precedent of Lexington Bank. 

34fi 
Henry Fowler, for example, as noted earlier. See "Can You 

Merge? Now Even the Government Isn't Sure," U.S. News & World Report, 
LVIII (May 24, 1965), pp. 102-103; Hammond E. Chaffetz, "What's Left of 
Mergers," Business Lawyer, XXIII (April, 1968), pp. 599-610; Jesse 
Markham, "The New Antitrust Policy," Law & Contemporary Problems, 
(1965), p. 616. 
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probable business failure where another prospective purchaser was ab

sent.The House report accompanying the 1950 amendment made it 

clear that "the Clayton Act does not apply in bankruptcy or receivership 

cases."3^8 

Nevertheless, in recent-years the failing company exemption for 

horizontal mergers has been steadily restricted. The Antitrust Division 

now takes the position that so long as the acquired company can pay its 

349 
bills when due, the failing enterprise defense is not applicable. 

The Federal Grade Commission, likewise, has severely restricted the de

fense. In January, 1969, it ordered United States Steel Corporation to 

divest itself of a relatively small ready-mixed concrete concern that it 

had acquired, even though the cement company, at the moment of acquisi

tion, was in severe financial difficulty and would probably soon have 

failed.The Commission decided that this factor did not excuse the 

acquisition from antitrust prosecution as cthe failing company defense 

was outweighed by the anticompetitive effects of the purchase. For all 

practical purposes, excepting the most extreme cases, the failing company 

defense for horizontal mergers is moribund. 

Vertical mergers, notes Donald Turner, are not as immediately 

anticompetitive as horizontal since the vertical merger, like the 

347280 U.S. 291 (1930). 

348 
House Report 1191, oj>. cit.. p. 6. 

349The Government recently argued this successfully before the 
Supreme Court in a case involving the merger of Pabst and Blatz Brewing 
Companies. See Chaffetz. loc. cit. 

•^^Wall Street Journal, (January 13, 1969), p. 6. 
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conglomerate, does not increase per se the market position of the merged 

companies in either of the markets involved.^51 However, vertical 

mergers may result in the transferral of monopoly power from one state 

to another. A monopoly of raw materials, for example, may permit the 

monopolization of fabricating those raw materials. Vertical mergers may 

also prevent the new entry and foreclose sales by other companies to 

either of the acquired component entities. 

The decision of the Supreme Court in the DuPont-Geoera1 Motors 

case established that Section 7 since 1914 had been meant to apply to 

vertical mergers,352 p£ve years later, in Brown Shoe, the same Court 

emphasized the necessity of a case-by-case analysis of each vertical 

merger. The Court stated that each 'Vnerger ha(s) to be functionally 

viewed, in the context of its particular industry," that this "industry 

framework (is) almost inevitably unique in every case" and that sta

tistics alone cannot determine the competitive effect of a merger.353 

The Court ruled that vertical mergers were to be condemned if they may 

foreclose competition from a substantial share of a market without pro

ducing "countervailing advantages."354 Having analyzed Court opinions 

on the matter, Frederick M. Rowe concludes that a vertical merger will 

351 
Turner, op. cit., p. 1321. 

352 
United States v. E^. I. DuPont de Nemours & Company, 353 U.S. 

586 (1957). 

353370 U.S. 294 (1962), pp. 321-322. 

354vertical mergers, for example, may result in important 
efficiencies that would overwhelm the market foreclosure effect. Such 
efficiencies include the elimination of selling and buying costs and 
the improved coordination in the areas of delivery time, quality control, 
etc. Turner, Loc. cit. 
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be vulnerable to Government prosecution when the "combination joins a 

leading customer and a leading supplier, so that other suppliers are 

permanently foreclosed from a substantial market or other customers are 

left without an independent source of supply."355 

Market facts and commercial attributes must be observed by the 

court in order to select the appropriate arena in which to judge the 

effects of a merger. Careful consideration must be given not only to 

the effects on competition between the merging parties but also the 

probable effects or injuries on third parties. This is particularly 

relevant for the conglomerate merger. 

Unlike the horizontal and vertical merger, the conglomerate does 

not automatically eliminate competition in a readily determinable per

centage of the market. It is impossible, therefore, to argue for a 

simple test (i.e., quantitative substantiality) as being appropriate in 

judging the conglomerate merger's legality^. The court's reluctance to 

treat the mergers of Procter & Gamble/Clorox, Consolidated Foods/Gentry, 

and Reynolds Metals/Arrow Brands as conglomerate reflects the economic 

view that such mergers are not inherently anticompetitive. 

355See Fleming, oj>. cit., pp. 38-39. 
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There has developed a considerable body of conglomerate case law. 

Although the courts have taken pains until recently to avoid terming many 

of these cases "conglomerate," the fact remains that each merger involved 

differentiated products or extensions into different geographic areas, 

thus falling without the definition of conglomerate. After reviewing 

more than 20 cases with conglomerate characteristics, we will have a 

better basis upon which to answer the question: Is Amended Section 7 of 

the Clayton Act potentially efficacious in limiting the conglomerate 

merger movement? 

For analytical purposes, this part of the paper is subdivided 

into four chapters, each corresponding to a key issue area in conglomer

ate merger cases: the "deep pocket," reciprocity, potential competition, 

and aggregate concentration. Specific cases have been assigned to each 
C 

depending upon which of the four issue areas was most important to the 

FTC or court decision. This is not to suggest that judicial bodies 

analyze and base their decisions upon only one issue. As will be seen, 

in most cases at least two anticompetitive consequences were found to 

exist. In Procter & Gamble-Clorox, for example, the FTC and the courts 

found both "deep pocket" and potential competition questions sufficiently 

serious to invalidate the acquisition. In the Ling-Tetnco-Vought/Jones 

and Laughlin Steel case, three issues are raised: reciprocity, potential 

competition, and aggregate concentration. Nevertheless, in each case 

one issue area has tended to merge as the predominant one in the course 

of litigation. The cases to be examined have been categorized according 
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to their prime contribution to the development of conglomerate merger 

law. 

Although Part IV examines the key conglomerate decisions since 

1956, no attempt has been made to analyze every case relevant to con

glomeration. Rather, the cases have been selected according to their 

import upon the evolution of conglomerate merger law. At the end of 

this analysis the reader should possess a basic knowledge of conglomerate 

merger law sufficient to judge the vulnerability of any conglomerate 

merger at the present. Law, of course, is not static, and that is 

particularly true with the instant topic. What is said in the following 

pages is applicable to the situation today, but may be judicially modi

fied tomorrow. 



CHAPTER 9 

THE "DEEP POCKET" THEORY 

The "deep pocket," "wealth," or "rich parent" theory of con

glomerate anticompetitiveness is based upon the possibility created by 

conglomeration of intrafirm resource shifting. In the cases to be re

viewed, this will usually take the form of subsidization of the acquired 

firm with the resources of the acquiring company. The theory, testified 

Professor Walter Adams in 1964, is analogous to the "millionaire poker 

player who, in a game of unlimited stakes, can easily bankrupt his less 

opulent opponents—regardless of his comparative mastery over the dizzy 

virtues of probability theory."^-

The rational manager, in the expectation of enlarged long term 
C 

profits, subsidizes activities needing economic assistance in the short 

run. This subsidization is made possible by earnings from other activi

ties conjointly carried on by the conglomerate. The deep pocket theory, 

in other words, is based upon the view that rational managerial behavior 

in a conglomerate firm is that of "global" profit maximization. 

This theory of anticompetitiveness is the oldest one levied 

against the conglomerate merger. The FTC contended as early as 1947, 

that "(t)hreatened with competition in any one of its fields of enter

prise, the conglomerate corporation may sell below cost or may use other 

^•Concentration Hearings (1964), ojj. cit., p. 249. 

^See Narver, ojj. cit.. pp. 99-100. 
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unfair methods in that field, absorbing its losses through excessive 

profits made in its other lines of activity."^ Testifying in favor of 

including the conglomerate merger in the Celler-Kefauver amendment, 

Dr. John M. Blair noted in 1949 that: 

A company that is so diversified is in a position to strike out 
with great force against any smaller company which may seek to 
compete with it in any one of the variety of fields in which 
it is engaged, and, of course, it is able to make up whatever 
losses are incurred in the competitive war with its profits 
secured in the other fields in which it is engaged.^ 

Fifteen years later, the same authority testified in almost identical 

terms: "The concern over the large conglomerate corporation stems from 

its ability to use monopoly profits made in industries in which it had 

substantial monopoly power to destroy competition in other industries 

in which it is engaged."^ From the first awareness of the possible 

deficiencies of the conglomerate merger to the present, concern has 

been expressed vis-a-vis the conglomerate's deep pocket. 
C 

The deep pocket test, as it has evolved in the five cases to be 

examined, is basically an examination into the competitive advantages 

arising from a merger which results in the acquiring firm having greater 

financial resources than its competitors in its new field of endeavor. 

If a conglomerate merger results in the entrance of a firm "with a 

breadth of experience and degree of financial strength beyond anything 

•'"The Present Trend of Corporate Mergers and Acquisitions," 
op. cit., pp. 12-13. 

^Subcommittee of the Committee on the Judiciary, "Hearings on 
Study of Monopoly Power," 82d Cong., 1st Sess, Part 1 (1949), pp. 219-
220. 

^Concentration Hearings (1964), op. cit.. pp. 85-86. 
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possessed by the existing members of the industry," it is on its way 

to illegality.^ 

The test has been refined to include not only an examination of 

financial disparity but also any major difference in technological or 

administrative resources, as we'll as intangible psychological advantages 

such as are afforded to a "giant" in a field of "pygmies." Furthermore, 

it is reasoned that such subsidization, or potential subsidization, will 

discourage the entry of new competitors in the market of the product that 

may be subsidized. 

"Entry" relates to the ease with which one firm can become a 

member of a group of competing firms in the production of a particular 

product or a close substitute for the same. This study will use the 

commonly understood meaning of "entry" and "group," assuming that an 

arbitrarily bounded range of substitutes can be delimited. Deterrence 

to new entry is least likely in a competit'ively structured industry. 

The possibility grows as the number of firms in the industry declines 

and as the new firms within the threatened industry become larger. The 

florist foil industry involved in the merger of Reynolds Metals and 

Arrow Brands is a good example. Whatever attraction the florist foil 

industry once held for new entrants decreased markedly with the entry 

via merger of Reynolds Metals—a giant in a field of seven small firms. 

^Reynolds Metals Company v. Federal Trade Commission. 309 F.2d 
223 (1962). The fact that a product being subsidized is not sold at a 
loss is not significant. The product making a higher profit is treated 
as carrying more than its proportional share of the total capital in
vestment of the firm. If, for example, a two per cent profit is made 
on good A, and a five per cent profit is made on good B, the second 
product may be considered subsidizing the first. 
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Ease of entry is, according to some economists, crucial to the 

maintenance of a competitive market economy. Cambridge University econo

mist Austin Robinson, for example, concludes that "the only real and 

permanently effective method against monopoly . . . (i)s ... to keep 

entry always free."'' The Yale Law Journal agrees: "Arguably, even in 

concentrated industries, a level of competition comparable to that ex

pected in a market of many sellers may be thus obtained, if sufficient 

ease of entry exists."** 

The concept for "barriers to entry" has been analyzed most ex

tensively by Joe S. Bain, an economics professor at the University of 

California (Berkeley).9 In 1956 Bain developed a classification of 

barriers to entry based on the influence of potential entrants on price 

policy. He describes entry as "blockaded" when the price that would at

tract new entrants is greater than the profit-maximizing price of the 

most favored firms presently in the industry. Entry is "effectively 

impeded" if the entry-forestalling price is lower than the price which 

would exist in the absence of concern over new entrants. Entry is 

"ineffectively impeded" when the entry-forestalling price is so slightly 

above the competitive level that new firms may still enter the relevant 

market. To Bain, ease of entry requires three conditions being simul

taneously met: (1) established firms must have no product differentiation 

^Quoted by Richard E. Low, 'Ease of Entry: A Fundamental Eco
nomic Defense in Merger Cases," George Washington Law Review, XXXVI 
(March, 1968), p. 519. 

^"Substantially to Lessen Competition . . op. cit., p. 1642. 

%oe S. Bain, Jr., Barriers to New Competition (Cambridge: 
Harvard University Press, 1956). 
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advantages over potential entrant firms; (2) established firms must uti

lize no product differentiation advantages over potential entrant firms; 

and (3) economies of large scale firms must be negligible. 

Economist John Narver analyzes the conglomerate merger in terms 

of professor Bain's analysis and concludes: 

Given that the acquired firm has a differentiable product and a 
relatively high magnitude of conglomerate market power, and 
given that it is relatively large in a market with an already 
moderate-to-high level of product-differentiation barriers, it 
is probable that the merger will increase these barriers, and, 
therefore, will tend to lessen competition.^ 

The same factors which encourage high entry barriers—advantages 

of scale, product differentiation, and financial strength--of course also 

discourage actual competition between firms already in the market in 

much the same manner as does subsidization. When faced by a big firm 

enjoying a substantial competitive advantage due to its large scale oper

ation, immense financial strength and product differentiation, the small 

firms in an industry are not likely to risk retaliation by engaging in 

vigorously competitive practices. 

The courts have been keenly aware of the anticompetitive conse

quences of subsidization and barriers to entry. A charge that a market 

is difficult to enter appeared in 16 of 143 cases brought by the Govern

ment prior to 1965, in eight of 27 cases in 1965, and in 15 of the 29 

cases in the 1966 to June, 1967 period.^ Thus, whereas only ten per 

^Ibid. These conditions follow naturally from Bain's categori
zation of four "barriers to new competition:" (1) Scale-economy barriers; 
(2) product-differentiation barriers; (3) absolute-cost barriers; and 
(4) capital-requirement barriers. 

**Narver. Op. cit., p. 129 

12 
Bock, "Mergers and Markets . . oj>. cit., p. 28. 
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cent of the cases levied a barrier to entry charge prior to 1965, by 

1967 more than 50 per cent of all cases involved this factor.^ 

Determination of the ease of entry cannot be predicted in the 

abstract. The courts have, therefore, generally tended to rely on the 

past history of entry and exit, and have found that entry is most likely 

in young and expanding markets with rapidly changing technologies. As 

the Federal Trade Commission has interpreted the phenomenon, the entrance 

into an industry of a firm larger than any now present automatically will 

raise entry barriers. Since barriers to entry impede competition, the 

only real question to be ascertained is whether such impairment is 

"substantial" within the meaning of Section 7.^ The following five 

cases will illustrate the problems and possibilities associated with the 

deep pocket test of conglomerate anticompetitiveness. 

13Ibid. 

l^Many have criticized such automatic conclusions. James Rill, 
for one, feels that "the conditions of entry into the market must be 
evaluated not only qualitatively but also quantitatively in order to 
determine their character and the degree to which they block . . . 
actual entry." "Conglomerate Mergers: The Problem of 'Superconcen-
tration'," op. cit., p. 1057. Professor Caves suggests that there is 
such a quantitative method of measuring barriers to entry: the dif
ference between "the highest price which will just fail to tempt new 
firms into the industry" and the price if entry is free. Richard E. 
Caves, American Industry: Structure, Conduct, Performance (Englewood 
Cliffs, N.J.: Prentice-Hall, 1964), p. 23. The "Lerner Index" simi
larly involves the difference between present price and marginal cost. 
There is at present, however, no general agreement on a precise esti
mate of how to quantitatively measure entry barriers. As Turner writes, 
. . (I)t is virtually impossible to estimate the probabilities of 

significant adverse effects upon entry." Ojj. cit., pp. 1356-1357. 

i 
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Case 1: Reynolds Metals/Arrow Brands 

On August 1, 1965, Reynolds Metals Company purchased all the 

stock and assets of Arrow Brands, Inc.^ Prior to the acquisition, 

Arrow had been engaged in the business of converting and decorating raw 

aluminum foil, a product which it purchased from various aluminum manu

facturers, including Reynolds Metals. 

Aluminum foil is a term applicable to the alloyed form of sheet 

wrapping aluminum which has been passed repeatedly through rollers until 

its sheets are a uniform .0006 inch thick. The product is widely dis

tributed through grocery stores, supermarkets and variety stores and used 

for a large number of household and business purposes. The foil may be 

easily folded and may also be colored, embossed and printed. Such deco

rated foil is used by the nation's 700 wholesale and 25,000 retail 

florist outlets. 

At the time of suit (1957) Reynolds Metals was the world's largest 

producer of aluminum foil. Its annual production capacity in that year 

was 117 million pounds, and it produced 40.5 per cent of the total Ameri

can output. Historically, Reynolds had found it impracticable to accept 

small orders from individual florists. Consequently, it sold in quanti

ties to intermediates known as "converters," whose prime business was to 

meet the needs of the specialized foil markets. These converters 

purchased major quantities of foil from Reynolds and other producers in 

^For a complete case history, see Reynolds Metals Company. FTC 
Docket 7009, December 27, 1957. Initial order to cease and desist, 
C.C.H. Trade Regulation Reporter, par. 27847 (March 20, 1959). Order to 
cease and desist, C.C.H. Trade Regulation Reporter, par. 28533 (January 
21, 1960), Frank Hier, Hearing Examiner. Commission order affirmed, Rey
nolds Metals Company v. Federal Trade Commission, 309 F2d 223 (1962). 
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so-called jumbo rolls, and, after breaking and decorating them, resold 

in limited quantities to end users. Arrow Brands was such a converter, 

selling decorated aluminum foil exclusively to the florist trade. 

Although there were approximately 200 foil converters in the 

United States, only eight (including Arrow) served the florist industry 

when the proceeding began. In 1956, these eight firms sold some 

1,500,000 pounds of florist foil, Arrow's share amounting to 33 per cent 

of the total. Raw foil costs to Arrow, the largest company in the floral 

foil industry, constituted about 70 per cent of the total cost of pro

duction.'®'® 

Federal Trade Commission. The Federal Trade Commission charged 

the existence of predatory practices as a consequence of Reynolds Metals' 

acquisition of Arrow. The predatory price cutting perceived was thought 

to indicate a substantial increase in economic power and a resultant de

crease in competition. The FTC failed to discuss the raising of specific 

barriers to entry, probably reflecting its view that an injury to the 

competitors of Arrow automatically resulted in an injury to competition. 

The respondent, Reynolds Metals, admitted substantially all of 

the basic allegations of the complaint, but alleged that the aluminum 

foil market was highly competitive, that aluminum foil had to compete 

with substitute products, and that any possible effect of the acquisition 

on competition was de minimis and not substantial enough to warrant 

Section 7 invalidation. 

•^As Arrow Brands purchased most of its aluminum foil require
ments from Reynolds Metals, the merger took on the character of a 
vertical integration as well as a conglomerate. 



265 

The Federal Trade Commission found that the pre-acquisition 

picture in the florist foil industry had been one of intense compe

tition—competition in terms of price, service, and innovation. It was 

noted that the eight companies in the industry were approximately equal 

(in fact, Arrow was by far the largest) and competitive. The acquisition 

by Reynolds materially altered this picture. As the hearing examiner 

put it, "One of this group of small businesses now has behind it over 

600 million in resources, with nearly 40 million set aside for general 

expansion, with a $500,000 new plant having production facilities beyond 

those of any other, built with funds supplied by respondent."^ Arrow 

Brands, it was held, could not have built such a plant on its own. 

Further, it was found that respondent had used its financial capacity to 

increase Arrow's advertising budget, allowing Arrow to advertise even on 

national television. None of Arrow's competitors could afford such pro

motion. c 

Most damaging was the finding that, after the acquisition, Arrow 

had drastically reduced its prices on florist foil, in some cases to a 

point lower than cost of production. These unreasonably low prices were 

maintained from October, 1957, to the middle of 1958. The record did 

not clearly indicate who had started the price war, but testimony reveals 

1 R 
that one of Arrow's competitors had taken the first step.0 In any 

event, Arrow operated at a loss during this period, a loss which the 

^Hearing Examiner Frank Hier, Reynolds Metals Company, C.C.H. 
Trade Regulation Reporter, par. 27847, loc. cit.; for a discussion, 
see Ephraim Jacobs, "Small Business and the Antitrust Laws," A.B.A. 
Section of Antitrust Law Proceedings, XVI (1960), p. 87. 

1857 FTC 743, p. 775. 
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Commission ruled Arrow could not have afforded to do strictly on its own. 

The Commission noted: 

That it could do these things after the acquisition illustrates 
something that is the real core of this case—Arrow (now a sub
sidiary of respondent) became, as a result of the merger, a 
dominant factor in this small but important industry. Any 
compensating advantages which competitors might have had were 
entirely lost in the face of this overwhelming competitive 
force. ° 

As a consequence of this price cutting, Arrow's sales had in

creased by almost 19 per cent from 1955 to 1957, whereas sales of five 

of Arrow's seven competitors had dropped as much as 47 per cent. Most 

of the other florist foil companies appeared as witnesses and corrobo

rated these findings. The FTC agreed with the hearing examiner who had 

described the case as one in which eight or ten small commercial units 

were in "imminent" danger of being forced out of business as a conse

quence of the acquisition. 

The Commission found no need to spfiak conjecturally about the 

"possibility and power" to engage in predatory pricing. It found that 

Reynolds had already begun to act in this manner, subsidizing its ac

tivity from its deep pocket, and substantially lessening competition in 

the relevant florist foil market as a result. The FTC recognized that 

Reynolds had allowed prices to return to normal before the initial de

cision, but held that the possibility of renewed predatory price cutting 

was inherent in the acquisition: 

The significance in the situation is that Arrow could lower its 
prices and maintain them at low levels for an extended period 
which it could not do before the merger. The acquisition gave 
it market power which was so dramatically demonstrated .... 
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It is enough that the reductions show the exercise of a market 
power which Arrow achieved as a direct result of the acqui
sition.^® 

It was ordered that Reynolds Metals divest itself of the assets of Arrow 

Brands, as the acquisition had substantially lessened competition as 

proscribed by the amended Section 7 of the Clayton Act. 

A significant feature of the Commission's opinion was that, al

though the acquisition was basically vertical, there was practically no 

discussion of the advantages or disadvantages that might result from 

vertical integration. Buyer-seller relationships were not discussed. 

The possibility that Arrow's florist-foil competitors might be deprived 

of a source of aluminum foil (i.e., Reynolds Metals) was not an issue. 

Rather, the point of contention was the anticompetitive effects 

of Reynolds' deep pocket. Thus, the decision provided a means for ex

panding the scope of Section 7 to all conglomerate and vertical acqui

sitions involving the marriage of a financial giant and a dwarf. Also 

significant, the Commission placed heavy reliance upon the actual post-

acquisition practices of the merged concern to support its finding of 

a substantial lessening of competition. Later cases would severly criti

cize such reliance. This case clearly revealed that small industries 

had no Section 7 immunity. 

Court of Appeals. On appeal to the circuit court for the 

District of Columbia, Reynolds' Metals first contended that the Com

mission had erred in its conclusion that the "production and sale of 

decorative aluminum foil to the florist trade" was the relevant line of 

^C.C.H. Trade Regulation Reporter, par. 28533, p. 37256 
(January 21, 1960). 



268 

c o m m e r c e . T h e  p r o b l e m  o f  m a r k e t  d e f i n i t i o n  c e n t e r e d  o n l y  o n  t h e  l i n e  

of commerce, as Reynolds Metals did not disagree with the Commission's 

finding that the geographic area for measuring the competitive impact of 

the acquisition was the entire United States. 

The court of appeals relied heavily upon the market definition 

in Brown Shoe, noting that "the concepts of interchangeability and cross-

elasticity of demand underwent certain important qualifications and de

velopment. It is now clear that mere potential interchangeability or 

cross-elasticity may be insufficient to mark the legally pertinent limits 

of a 'relevant line of commerce1." The court proceeded to apply a "sub-

market" test to the products within the broad decorative foil market and 

concluded that the florist foil submarket was the relevant line of 

commerce. 

Although the court recognized that all decorative foil was physi

cally similar, Judge Burger's opinion held that floral foil constituted 

a specific submarket on the basis of (1) public and industrial recog

nition of it as a separate economic entity, (2) distinct customers, and 

(3) distinct prices. The court noted that, "(w)hile the record affords 

us no precise definition of decorative foil, it does reflect that of the 

9.7 million pounds, less than 1% million pounds were shipped to florist 

outlets by the eight firms including Arrow which supply that particular 

trade. Florist foil is undoubtedly one type of decorative foil."^ 

^The case was argued before Wilbur K. Miller, Chief Judge, and 
Danaher and Burger, Circuit Judges. Judge Warren Burger wrote the 
opinion. Reynolds Metals Company v. Federal Trade Commission, 309 F.2d 
223 (1962). 

22309 F.2d 223, pp. 227-229. 
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The circuit court agreed with the Commission in invalidating the 

acquisition not upon vertical merger foreclosure grounds, but rather 

upon the basis that the competitors in the floral foil industry were all 

small and that none of them could compete with the deep pocket provided 

by Reynolds Metals. The assimilation of the customer into the enormous 

capital structure and resources of the supplier (i.e., Reynolds) gave 

the latter sufficient competitive advantage to be properly within the 

scope of Section 7. Examining the post-acquisition evidence of price 

cutting, the court concluded: 

The power of the "deep pocket" or "rich parent" for one of the 
florist foil suppliers in a competitive group where previously 
no company was very large and all were relatively small opened 
the possibility and power to sell at prices approximating cost 
or below and thus to undercut and ravage the less affluent 
competition.23 

Judge Burger was careful to note, however, that although post-

acquisition evidence further supported the FTC's case, it would have 

been sufficient had the Commission merely demonstrated the "capacity or 

potentiality to lessen competition."^ Cognizant of the precedent-

setting nature of the decision, Judge Burger cautiously added: 

In agreeing with the Commission, however, we do not, nor could 
we intimate, that the mere intrusion of "bigness" into a com
petitive economic community otherwise populated by commercial 
'pygmies' will per se invoke the Clayton Act .... Each 
factual situation under judicial review has its own atmosphere 
of economic freedom and viability or lack thereof; occasion 
may well arise where an acquisition superficially similar to 
the one here condemned by the Commission mav be encouraged 
as necessary to preserve competition . . ..* 

23Ibid.. pp. 229-230. 

24Ibid.. p. 230. 
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The final point of contention concerned the order of divestiture. At 

the time of acquisition, Arrow did not own a building, but conducted its 

business from leased quarters'. Subsequent to acquisition, Reynolds 

Metals constructed a new $500,000 plant in Torrance, California, into 

which Arrow moved all of its production facilities in 1958. The Com

mission's order required Reynolds to divest itself of all its interest 

in Arrow, including "the new plant built after the acquisition ..." 

Reynolds contended that the Commission lacked the authority to require 

divestiture of assets not obtained in the acquisition. The court of 

appeals agreed, and overruled the FTC on this one point. It ordered, 

however, divestiture of assets necessary to restore Arrow Brands, Inc., 

to its "former competitive standing in the florist foil industry. 

The Reynolds Metals decision clearly established that use of a 

conglomerate's deep pocket to support a plan of price cutting is illegal 

under Section 7. Even where prices are not predatorily cut, a violation 

may be established so long as the potential for such action is enhanced 

by the merger. The doctrine of "attributive incipiency" as incorporated 

in the instant case would presumably require divestiture where the proba

bility is established that a conglomerate enterprise can engage in deep 

pocket financed price cutting. 

Case 2: Union Carbide/Visking 

On December 31, 1956, Union Carbide Corporation acquired sub

stantially all the assets of The Visking Corporation through an exchange 

26Ibid. 
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97 
of stock. Visking subsequently became a division of Union Carbide. 

The FTC issued a complaint against the acquisition in July, 1957, 

charging that it unlawfully lessened competition in the manufacture and 

sale of three products: polyethylene resin, polyethylene film, and 

synthetic sausage cases. Following respondent's denial of these charges, 

extensive hearings were held in various cities throughout the United 

States. The total transcript-covers more than nine thousand pages, in

cluding 352 exhibits received in support of the complaint and 849 in 

opposition thereto. 

Union Carbide at the time of the acquisition was the second 

largest chemical company in the United States with assets of nearly $1% 

billion. It produced metals and alloys, chemicals, electrodes, carbon 

and batteries, industrial gases and carbides, and plastics. Approxi

mately one fifth of 1956 sales were attributable to its plastics group 

which manufactured polyethylene resin, the basic raw material of poly

ethylene film. 

The Visking Corporation in the same year was the largest producer 

of polyethylene film with assets exceeding $38 million. Synthetic 

sausage casings were its chief product, and they accounted for some 

$25.6 million in sales in 1956. Union Carbide did not compete for the 

sale of such casings nor did it supply the materials to Vislcing from 

which they were made. As a consequence, the FTC described this portion 

^Union Carbide Corporation, FTC Docket 6826 (July 8, 1957). 
Order to cease and desist, C.C.H. Trade Regulation Reporter, par. 15,503, 
(September 25, 1961). Divestiture order settlement, C.C..H. Trade Regu
lation Reporter, par. 16,638 (November 1, 1963). Abner E. Lipscomb, 
Hearing Examiner; Chairman Dixon wrpte the opinion for the Commission. 
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of the merger as "purely conglomerate." Being the nation's leading 

seller of cellulose sausage casings, Visking made about 60 per cent of 

total sales of the product. As its patents had expired, the field was 

open to new entrants. 

The Federal Trade Commission charged that the acquisition of 

Visking, reinforcing its assets of $38 million with Union Carbide's $1.5 

billion, would tend to substantially lessen competition in the synthetic 

sausage market. As in Reynolds Metals, this was the consequence of the 

increased competitive possibilities of the larger corporation's deep 

pocket. The Commission emphasized the infant nature of the industry and 

noted: 

While monopolies are to be abhorred wherever they appear, it is 
of particular importance that they be arrested in an infant in
dustry which appears destined for far greater expansion and 
growth. Strong and vigorous competition is the catalyst of 
rapid economic progress. Any lessening of competition is there
fore doubly harmful in a new industry since its inevitable ef
fect is to slow down the growth rate of the industry.^® 

It was found that the polyethylene industry was not marked by 

ease of entry. To the contrary, it required a minimum expenditure of 

$9,000,000 and two years to build an efficient plant. Significantly, 

the Commission added a new dimension to Section 7 violation. Mergers of 

this type tend to beget additional mergers: "A . . . manufacturer faced 

with a market over which its competitors are acquiring ever-increasing 

control is forced to protect its position by acquiring for itself control 

of a segment of the market and the quickest route to such control is 

28c.C.H. Trade Regulation Reporter, par. 15503. 
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through acquisition.1,29 Closer examination revealed that at least three 

of Union Carbide's competitors had subsequently acquired polyethylene 

manufacturing companies. This charge that one merger is an already 

concentrated industry will foster additional mergers would become a 

common one in later conglomerate complaints. 

Even though predatory price cutting was absent, the Commission 

found the threat to competition substantial enough to order divestiture 

of the Visking assets "as may be necessary to restore Visking Company 

Division of Union Carbide Corporation to its former status as an ef

fective, competitive entity in the polyethylene film industry." 

Union Carbide extended the deep pocket prohibition to any large 

company acquiring a leading producer in a smaller industry marked by 

barriers to entry. Such illegality presumably is heightened if the 

merger will, in turn, trigger additional mergers. 

Case 3: Scott Paper/Soundview, Detroit, Hollingsworth 

The Scott Paper Company, a manufacturer and marketer of sanitary 

paper products and household waxed paper, acquired three firms between 

1951 and 1954: Soundview Pulp Company of Everett, Washington; Detroit 

Sulphite Pulp and Paper Company of Detroit; and Hollingsworth and Whitney 

Company of Boston. None of the three produced paper products in compe

tition with Scott. 

29Ibid., p. 652. 

FTC Docket 6559 (January 1, 1956). Initial order of divesti
ture (July 14, 1958). Case remanded to hearing examiner (January 5, 
1959). Interlocutory appeal granted October 22, 1959. Divestiture by 
initial order, (February 1, 1960). Final order of divestiture (December 
16, 1960. C.C.H. Trade Regulatibn Reporter, par. 29278. William C. Peck, 
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Federal Trade Commission. On the first of June, 1956, the 

Federal Trade Commission issued a complaint charging that the acqui

sitions constituted a violation of Section 7. The hearing examiner, at 

the conclusion of hearings, found that a violation of Section 7 had not 

been established and dismissed the complaint. Counsel supporting the 

complaint appealed to the Commission, which vacated the decision of the 

hearing examiner. 

According to the Commission, Scott's acquisition of the verti

cally integrated Hollingsworth and Whitney Company was essentially a 

conglomerate merger, for the extensive line of paper products produced 

by the latter did not overlap with Scott's.3*- The FTC maintained that 

Scott's "dominant" position in the sanitary paper field, however, would 

be enhanced to the detriment of smaller producers as a consequence of 

the merger. It was argued that the facilities of the acquired companies 

could be converted to the manufacture of products of Scott. "The ac

quired properties became stepping stones to expand-production facilities 

sooner than would have been the case with entirely new construction," 

the Commission ruled.An order of divestiture was issued and, pursuant 

Hearing Examiner; Commissioner Kern wrote the final opinion. The case 
was heard by Kalodner, Ganey and Smith, circuit judges. Judge Kalodner 
delivered the opinion. Scott Paper Company v. Federal Trade Commission. 
301 F.2d 579 (1962). 

Ol 
JiThe market in which the illegal effects allegedly would occur 

was that of sanitary paper products and household waxed paper. Scott 
was the dominant producer in the relatively concentrated market in these 
lines. In 1955, 66 per cent of the market was accounted for by only 
four firms. C.C.H. Trade Regulation Reporter, par. 29278, pp. 37637-
38638. 

32Ibid., p. 38633. 
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to Section 11(c) of the Clayton Act, Scott filed a petition for the 

circuit court to review and set aside the order of the FTC. 

Court of Appeals. The third circuit court of appeals noted the 

novelty of the Commission's "dominance" theory which would permit a 

conclusion of illegality sans a finding of actual anticompetitive conse

quences. The usual horizontal or vertical elements of previous Section 

7 cases were not present and the conclusion of illegality was based 

solely on Scott's market size and its market share: 

Before the acquisitions, the respondent produced less than half 
of its requirements for pulp. It now markets pulp .... The 
acquired companies, though not actual competitors of the re
spondent in the sale of finished products, were potential com
petitors. The timber resources, pulp mills and other facili
ties which passed from the acquired companies to Scott were 
extensive and diversified and clearly tended to increase the 
levels of concentration which had prevailed in the sanitary 
paper products field.^3 

The records did reveal that, following the acquisition, Scott 

installed new buildings, paper machines, converting equipment, and other 

improvements at two of Hollingsworth's plants, and the Commission found 

that these facilities could be used to manufacture Scott's own products, 

hence enhancing its dominance in an already concentrated industry: 

Such expanded market shares did not come automatically as lega
cies of horizontal acquisitions but were instead achieved in the 
market place with telling contributions .... Each of the 
acquisitions has concomitantly increased and will continue to 
increase the respondent's capacity to exert the power inherent 
in its dominant market position. As a corollary effect, the 
acquisitions have tended to widen the great disparities in 
resources and ability to compete which previously existed be
tween the respondent and many of its rivals 

33 

34 

301 F.2d 579, p. 581. 

Ibid. 
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The court of appeals, although sympathetic to these findings, 

reversed the Commission on the ground that a market survey relied on by 

the FTC did not demonstrate conclusively that Scott's position had been 

enhanced by the acquisition.-^ Although a temporary setback for the Com

mission, Scott Paper gave the first clear warning to companies contem

plating conglomerate mergers where the acquired facilities could be used 

to enhance the conglomerate's market position in any of its other activi

ties . 

Case 4: Procter & Gamble/Clorox 

The acquisition of the Clorox Chemical Company by Procter & 

Gamble Company in August, 1957, led to what is probably the best known 

and certainly one of the most significant conglomerate merger cases to 

date.Procter & Gamble Company, at the time of acquisition was the 

largest domestic manufacturer of household cleaning products. Clorox 

was the dominant producer of household liquid bleach. Clorox's market 

share had risen steadily for five years preceding the merger, and its 

annual sales were nearly $40,000,000 which represented about half of the 

nation's total household liquid bleach sales. The industry was highly 

concentrated, Clorox and Purex Corporation together accounting for about 

35Ibid. 

36FTC Docket 6901 (September 30, 1957); Initial Cease and desist 
order, C.C.H. Trade Regulation Reporter. par. 28881 (June 11, 1960); 
remand order, C.C.H. Trade Regulation Reporter, par. 15245 (June 15, 
1961); second initial cease and desist order C.C.H. Trade Regulation 
Reporter, par. 15773 (February 28, 1962); final cease and desist order, 
C.C.H. Trade Regulation Reporter, par. 16673 (December 15, 1953); 
Procter & Gamble Company v. Federal Trade Commission. 358 F.2d 74 
(1966); Federal Trade Commission v. Procter & Gamble Company, 386 U.S. 
568 (1967). 
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65 per cent of total household liquid bleach sales. With 13 plants, 

Clorox was the only producer selling on a national basis. So valuable 

was Clorox1s dominant position that Procter & Gamble agreed to acquire 

its assets, valued at $12,600,000, in exchange for P&G stock then worth 

at least $30,000,000. 

Although the price may have appeared high, from a business stand

point the acquisition was logic.al. As the largest and only nationally 

distributed brand of bleach Clorox would complement P&G's many related 

cleaning brands. Clorox's principal stockholders were reaching retire

ment age and wished to convert their stock for that of a more marketable 

security. Procter & Gamble appeared ideal. 

The acquisition already consummated, the FTC, on September 30, 

1957, filed a complaint alleging violation of Section 7 of the Clayton 

Act. After 62 days of hearings spread over 14 months, FTC Hearing Ex

aminer Everett Haycraft ruled that P&G should dispose of its Clorox 

holdings. He found that P&G's deep pocket gave Clorox, already the 

largest producer, a new and unfair competitive advantage over any and 

all of its rivals. He laid heavy emphasis upon Clorox's new ability to 

advertise more extensively, quoting approvingly from an unidentified 

president of one company who testified: 

I think our main (problem) selling liquid bleach is the amount 
of money our competitors have to spend for advertising. I do 
not think it is the product itself of our competitors that we 
fear as competition because all good brands of bleach are, 
chemically speaking, identical. They bear a different trade 
name. It is the ability of the larger companies to spend tre
mendous amounts of money in advertising that gets them the 
business instead of the smaller company like ourselves. ' 

^7Wall Street Journal, (January 10, 1961), p. 21. 
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The hearing examiner also held that Clorox under P&G ownership 

attempted to prevent its principal competitor, Purex, from entering 

certain markets. As an example, he noted an incident in the fall of 1957 

when Purex commenced a market test of the area around Erie, Pennsylvania, 

where Clorox had more than 50 per cent of total bleach sales. When its 

market share began to decline under pressure from Purex, Clorox retali

ated by a heavily financed advertising and promotional campaign including 

expensive spots on television. "As a result of this campaign," Examiner 

Haycraft concluded, "Clorox was successful in nullifying Purex's test 

market attempt and in preventing Purex from becoming a substantial factor 

in the Erie County market."-^ 

Federal Trade Commission. On appeal to the full Commission, the 

FTC noted that the acquisition presented new and unusual issues. It held 

that the hearing examiner's reliance on preacquisition evidence in such 

a case was incomplete, and ruled that postacquisition evidence should be 

explored. Reversing the examiner, it simultaneously remanded the case 

to him for additional evidentiary hearings. The Commission stated: 

The record as presently constituted does not provide an ade
quate basis for determining the legality of this acquisition. 
In the circumstances, we might dismiss the complaint and 
direct our staff to maintain continuing surveillance of this 
market, with the possibility of bringing another complaint in 
the future if we think it warranted. We believe, however, that 
the public interest will be better served and the respondent 
not unduly inconvenienced by our remanding the case for the 
taking of additional evidence. 

We repeat here with emphasis our recent holding in the Scott 
Paper case . . .: 'Under Section 7, as amended, any acqui
sition whether it be vertical, conglomerate or horizontal is 
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unlawful if the effect may be substantially to lessen compe
tition or to tend to create a monopoly in any line of commerce.' 
Therefore, respondent's contention that this type of acquisition 
is not embraced by Section 7 has no merit and is rejected.^9 

The examiner held additional hearings and once again found the 

merger to be illegal under Section 7. This time, the FTC, with two 

members, said post-acquisition evidence was irrelevant and held the 

merger to be in violation on the basis of the original record. 

Commissioner Philip Elman's opinion has become a classic in the 

annals of conglomerate merger law. Unlike the hearing examiner, re

spondent and complaint counsel, Elman described the P&G-Clorox consoli

dation not as "conglomerate" but as "product extension," which he viewed 

as a variant of the horizontal merger. He found that Clorox bleach was 

used complementarily with Procter & Gamble's most important line of 

commerce--packaged detergents--and both were marketed through the same 

channels, employing the same merchandising and distribution methods. 

All products produced by P&G, including Clorox, were "low-cost, high 

turnover household consumer goods which are sold largely, although not 

entirely, through grocery stores and are heavily advertised and promoted." 

The "product extension" acquisition, as defined by Elman, re

quired the products of the acquiring and acquired companies to be related 

in a functional sense. The Commission was careful to note, however, 

that "functionally closely related" was not intended to carry any precise 

connotation, but only to suggest that a "product extension" merger might 

enable the acquiring-acquired unit to achieve notable integration in its 

^^C.C.H. Trade Regulation Reporter (June 15, 1961), par. 15245, 
pp. 1206, 1204. 
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production, distribution, or marketing activities. All of which was to 

say that this conglomerate merger was not purely conglomerate, in that 

there was a functional relationship between the goods involved. As 

noted in Part I of this study, however, a product extension merger is 

but one variant of the conglomerate. 

Eschewing reliance on specific prior decisions, the Commission 

stated that the lawfulness of the kind of merger involved in Clorox "is 

a question largely of first impression" which "has received little at

tention under the antitrust laws," and that the "absence of authorita

tive, specific precedents in this area compels us to look to basic 

principles in the interpretation and application of Section 7."^ The 

opinion noted the following five principles in the legislative history 

of the 1950 amendment, court decisions, and legal and economic writings; 

1. All mergers are to be tested against the same standard 
(i.e., to substantially lessen competition or to tend to 
create a monopoly); 

2. Competition is the fundamental national policy. It is the 
preferred alternative to private cartelization or extensive 
government regulation; 

3. The appropriate concept of competition is neither simple nor 
obvious. The FTC interpreted the commitment to competition 
to require a specific type of industry structure rather than 
a particular type of market behavior; 

4. The appropriate concept of competition is socio-economic 
rather than purely economic and emphasizes the social im
portance of local ownership of business and the protection 
of small f i rm;  

5. Since the Clayton Act is preventive, it follows that the 
standard of proof is less stringent than for Sherman Act 
cases. 

^Opinion of the Commission .(1963), microfiche, pp. 18-19. 



281 

Taking all of these factors into account, the Commission con

cluded that the legality of the instant merger could not be determined 

by applying any simple or quantitative tests, as in the case of a con

ventional horizontal merger, but required more extensive analysis. 

Conglomerate mergers of this sort, it was found, necessitated the 

focusing of inquiry on the merger's impact on the structure of the 

market or markets affected, sudh as to determine if the merger resulted 

in excessive concentration, substantially raised barriers to entry into 

the relevant market, or eliminated potential competition. 

Despite the fact that the appropriate sections of the country in 

the P&G proceeding were a series of distinct regional markets,^ no attempt 

was made to demarcate these markets. Rather, aggregate national figures 

were employed as approximations of conditions to be found in several 

regional markets. Commissioner Elman noted that, if anything, the use 

of such national figures would favor the respondent's case. It was 

agreed by both parties that the relevant line of commerce was "household 

liquid bleach," a 5\ per cent sodium hypochlorite solution produced by 

more than 200 firms in the United States. 

After finding that the acquisition increased the power of Clorox 

to foreclose effective competition in the household liquid bleach industry, 

the Commission addressed itself to the problem of whether this impair

ment of competition was substantial. Again reviewing the history and 

^Liquid bleach is marketed locally or regionally because of the 
weight and bulk of the finished product and its low sales price per 
unit. Clorox with 13 plants was the only firm to sell nationally, 
Purex, its nearest competitor in terms of size, did not sell in large 
parts of the Northeast and Middle Atlantic regions. 
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application of Section 7, it found five factors necessary in deciding 

with reasonable probability that the merger had the "specified statutory 

effect, namely, of probably lessening competition substantially, or 

tending to create a monopoly, in the relevant market." 

The five factors which convinced the Commission that the acqui

sition violated Section 7 were: (1) the relative disparity in size and 

strength between Procter and Clorox; (2) the nature of the economies re

sulting from the merger; (3) the excessive concentration in the industry 

at the time of the merger, and Clorox's dominant position in that indus

try; (4) the position of P&G in other markets; and (5) the elimination, 

brought about by the merger, of Procter as a potential competitor of 

Clorox. The opinion emphasized that it based its decision not on any 

single factor but on a totality of circumstances "which, taken together 

. . . persuade us that the instant merger violates Section 7."^ 

In analyzing the points, Elman summarized the ways in which cost 

advantages, financial strength and opportunities for product differenti

ation possessed by large firms can prevent entry and result in the firm 

disciplining or controlling competitors. Frequent references were made 

to economic studies by such writers as Joe S. Bain, Gorwin Edwards and 

Fritz Machlup.43 

The first factor examined was "the relative disparity in size 

and strength as between Procter and the largest firms of the bleach 

industry." Measured by its sales, P&G was 20 times larger than Clorox. 

^Opinion of the Commission (microfiche), pp. 444-445a. 

43Ibid., pp. 18-32. 
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The magnitude of this size disparity was considered to be a reliable 

indicator that the cost advantages resulting from the merger would be 

substantial and would give the acquired firm a substantial competitive 

advantage. 

This inference was considered especially warranted in the instant 

case as both P&G and Clorox were functionally closely related and the 

cost savings coming from the merger "depend principally on nothing more 

arcane than the total amount of the pooled expenditures for advertising 

. . Since Procter s immense size enabled it to engage in sales 

promotion on a much greater scale than previously existed in the house

hold liquid bleach industry, other firms in that industry would be 

forced to merge with giant firms to achieve the same advantages. "The 

practical tendency of the instant merger, then, is to transform the 

liquid bleach industry into an arena of big business competitors only, 

with the few small firms that have not disappeared through merger eventu

ally falling by the wayside, unable to compete with their giant rivals."^5 

The Commission made clear, however, that in deeming Procter's size a 

pertinent consideration, it was not adopting a view that bigness per se 

was anticompetitive or undesirable. What was crucial in the case was 

the disparity in size between the two firms, and the consequence of that 

disparity upon competition. 

Applying the deep pocket theory, Commissioner Elman pointed out 

that Clorox was sold on a national scale, as opposed to the local efforts 

^C.C.H. Trade Regulation Reporter (November 26, 1963), par. 
16673, p. 21581. 

45Ibid. 
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of its competitors, and that P&G had a widely diversified product line. 

Procter's "surplus" and "monopoly profits" from its other lines might, 

it was contended, subsidize advertising and promotional expenses for 

Clorox, and thus increase Clorox's "monopoly profits" in certain geo

graphical areas. Although the Commission noted the Erie, Pennsylvania 

case, ̂ 6 it was more concerned that subsidization by P&G might be under

taken quite unconsciously, without predatory intent, simply as a result 

of the greater pricing "flexibility" possessed by so diversified a 

product firm. Furthermore, "market behavior is determined by the state 

of mind of the firms in the market, (and) Procter's history of success, 

its general size and its prowess, which loom large in the eyes of the 

small liquid bleach firms, must for that reason alone be reckoned sig

nificant competitive factors."^ 

The emphasis upon unfair promotional economies resulting from 

the size disparity of the two companies was crucial to the decision. 

While recognizing the social desirability of marketing as well as pro

duction and distribution economies, the opinion noted economic evidence 

that a point may be reached "at which product differentiation ceases to 

promote welfare and becomes wasteful, or mass advertising loses its 

informative aspect and merely entrenches market leaders."^ As a 

^P&G's tactics to regain its market share in Erie could be 
considered predatory. It flooded the area with advertisements, cut 
Clorox's price by three to seven cents a bottle, and offered $1.00 
ironing boards for $.50. As a result, Purex witnessed its share of 
the market dwindle to seven per cent. 

^C.C.H. Trade Regulation Reporter (November 26, 1963), par. 
16673, pp. 21576-21579. 

^Opinion of the Commission (microfiche), p. 420a. 
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consequence of the growth of the self-service supermarket, the consumer 

is no longer dependent upon the shopkeeper's expert advice in purchasing 

commonly used, inexpensive household items such as bleach. The housewife 

is now likely to purchase the brand that is most prominently displayed 

or that is familiar to her by reason of advertising. 

The expenditure of large sums are necessary to establish the 

"superiority" of a brand of bleach which is, in fact, chemically identi

cal to all other bleaches. The company able to expend such sums is also 

given the advantage of large discounts from the commercial advertising 

media. This was of considerable importance to Clorox, which in 1957 

spent $1,750,000 for newspaper advertising, $560,000 for magazine adver

tising, $258,000 for radio and billboard advertising, and $1,150,000 for 

television advertising. Such suras constituted approximately ten per 

cent of total sales. Procter & Gamble was, in turn, the nation's largest 

single advertiser. Not surprisingly, after the merger with P&G, the 

monthly average number of seconds of television spot advertising used by 

Clorox rose to 96,660, as compared with an average of only 43,277 seconds 

prior to the merger. In magazines, the merger enabled Clorox to use 

monthly full page ads where it had formerly run only smaller advertise

ments. Local radio spots were largely dropped in favor of more expensive 

network advertising.^ Studying all of these factors, Elman concluded 

that "brand competition" in the liquid bleach industry was not "socially 

useful," because it was "beneficial" only to the seller and not to the 

^Supreme Court briefs (microfiche), Findings As to Facts by 
Hearing Examiner Haycraft (1959), p. 215a. 
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consumer, and was therefore contrary to the "spirit" of the antitrust 

laws.-*® 

Such economies of promotion could have an effect upon market 

structure as well. With the advantages of P&G, Clorox was enabled to 

entrench even further the already established consumer preference for 

the Clorox brand, and thereby make new entry more forbidding than it 

was prior to the acquisition. Barriers to entry, already high, were 

thus markedly raised by the merger. 

Besides its advertising advantages, Clorox gained the opportunity 

to employ Procter's direct sales force to distribute its bleach and no 

longer had to depend upon independent brokers who handled a variety of 

brands. Its new size enabled it to induce retailers to give Clorox 

favorable shelf space and to subsideze stores such that they could 

offer special prices on Clorox and win price wars. These, plus the 

c 
psychological fear of engaging in competition with a giant like P&G, 

raised entry barriers to an unreasonably high level in the industry. 

A third major factor that convinced the Commission that the 

merger violated Section 7 was "the excessive concentration in the 

industry at the time of the merger and Clorox's dominant position in 

the industry." The same factors which make for high entry barriers 

also make for domination of small competitors by firms which have a 

dominant position in the market. "If the large firm injoys sub

stantial competitive advantages by virtue of product differentiation, 

cost advantage, or financial strength, any attempt by a small firm 

-^Opinion of the Commission--1963 (microfiche), p. 420a. 
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to expand its market share at the expense of the large firm is unlikely 

to succeed."-^ 

Procter's acquisition of Clorox was found to be the culmination 

of two years of study of the liquid bleach industry. P&G's promotion 

department, which undertook th6 study, concluded: "Taking over the 

Clorox business . . . could be a way of achieving a dominant position in 

the liquid bleach market quickly, which would pay out reasonably well.11-^ 

That Clorox's dominant position in the industry was important to P&G was 

further evidenced by the $17,700,000 premium it was willing to pay above 

the value of Clorox*s assets at the time of acquisition.-^ 

A fourth factor analyzed by the Commission was Procter's position 

in the industry. It found that P&G was the leader of the housing 

cleaning agent industry, in which three firms accounted for 80 per cent 

"^C.C.H. Trade Regulation Reporter, par. 16673, p. 21572. 

"^Opinion of the Commission--1963 (microfiche), p. 402a. 

C O  
JJEven a casual examination of the figures revealed Clorox to be 

the most important factor in the industry: 

Market Shares of Household Liquid Bleach Manufacturers 
(Consumer Dollar Basis) 

Percentage of Total 
Brand U.S. Sales 

Clorox 48.8 
Purex 15.7 
Roman Cleanser 5.9 
Fleecy White 4.0 
Hilex 3.3 
Linco 2.1 
Total 79.8 
All Other Brands 20.2 

Source: Procter & Gamble Company v. Federal Trade Commission. 358 
F.2d 74 (1966), p. 79. 
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of total sales. "... (S)ince Procter is already a leading manu

facturer of a number of products, its acquisition of Clorox, by 

strengthening Procter's aggregate market position, may lead to an impair

m e n t  o f  c o m p e t i t i o n  i n  m a n y  i n d u s t r i e s  b e s i d e s  l i q u i d  b l e a c h . I n  

light of the Philadelphia Nati'onal Bank case, P&G's share of the market 

was certainly such that any acquisition within the general area of house

hold cleaning products would violate Section 7. The acquisition of 

Clorox's 48.8 per cent of the household liquid bleach market would repre

sent a significant increase in Procter's overall market power.^ 

Finally, the FTC opinion relied upon "the elimination, brought 

about by the merger, of Procter as a potential competitor of Clorox." 

Procter was an aggressive manufacturer of many products in the same 

general category as household liquid bleach and had frequently extended 

its product line in the past. By reason of its "proximity, size and 

probable line of growth" it was a "substantial competitive factor" in 

the bleach industry. Elman felt it unnecessary to speculate whether 

Procter would have entered the bleach industry on its own. The mere 

"tangible possibility" of Procter's entry was an important check on 

Clorox's misuse of its previous market power.^ The acquisition, by 

eliminating this restraint, thus removed a significant pro-competitive 

influence. 

"^C.C.H. Trade Regulation Reporter, par. 16673, p. 21583. 

•^United States v. Philadelphia National Bank, 374 U.S. 321 
(1963): Having called the case "product extension" and a variant of the 
horizontal merger, Elman was able to rely upon precedents of an es
sentially horizontal nature. 

-^C.C.H Trade Regulation Reporter, par. 16673, p. 21584. 
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In general, the Elroan opinion criticized oligopoly as giving rise 

to "unnaturally" high prices, "deadening" competition, encouraging "price 

leadership," "conscious parallelism," "excess capacity," and "adminis

tered pricing." "Pricisely this phenomenon, the transformation through 

mergers of a small-business into a big-business industry, was at the 

heart of Congress1 concern with what it conceived to be an accelerating 

trend toward excessive concentration of economic power.Summing up, 

Elroan states: "The short of it is that a conglomerate merger involving 

firms which have dominant power in their respective markets tends to re

inforce and augment such power." 

It is to be noted that although the basic deep pocket premise for 

both P&G and Reynolds Metals was similar, the Commission did not cite 

Reynolds in connection with its analysis of the effects of Procter's 

power. Indeed, except for the Erie, Pennsylvania incident, it tended to 

play down the subsidization issue. Reynolds had relied far more heavily 

on post-acquisition evidence to indicate the anti-competitive effects of 

the merger. P&G. on the other hand, did not rest upon the showing of 

specific anti-competitive effects. 

The Procter & Gamble opinion was much closer to that in Scott 

Paper than to Reynolds Metals. Both P&G and Scott were based upon a 

"dominance" theory--premised upon the fact that the surviving company 

was bigger and more powerful after the acquisition than it had been be

fore. However, in P&G the Commission set forth in much greater detail 

the reasoning, carefully laying out the evidence substantiating the 
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company's dominant strength which had been transmitted to Clorox. The 

Scott opinion had been undimensional, resting largely upon Scott's en

hanced market potential to prove illegality. 

Both the Scott and P&G opinions have been criticized as making 

efficiency itself a violation of Section 7. For example, Robert H. Bork 

writes: 

Those unfamiliar with the incredible perversities of current 
antitrust doctrine might have expected P&G to base its de
fense on the value of these efficiencies to consumers. Once 
the litigation began, however, it-was the government that 
pointed triumphantly to P&G's expectation of cost savings, 
while P&G insisted there was no substantial evidence that 
Clorox received any benefits from the merger.58 

The antitrust enforcement agencies had long faced defenses claiming en

hanced efficiency as justification for merger. They had developed a 

highly successful counter-strategy. Arguing that efficiencies themselves 

may produce unfair "competitive advantages," they concluded that such 

economics threatened competition. Adopting the conservative legalistic 

practice of denying everything alleged, defendants' attorneys denied 

that their mergers could conceivably create a single efficiency. Un

fortunately, once having taken this stance, they were never able to 

explain the motivation for the challenged merger and were unable to 

mount an affirmative case based upon public benefit from the merger. 

The efficiency argument as justification for mergers was finally laid to 

rest in Commissioner Elman's P&G opinion: 

58"The Supreme Court v. Corporate Efficiency," Fortune, LXXVI 
(August, 1967), p. 93. 

59Ibid.. pp. 92-93+ 
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The short answer to this argument is that, in a proceeding under 
Section 7, economic efficiency or any other social benefit re
sulting from a merger is pertinent only insofar as it may tend 
to promote or retard the vigor of competition .... Cost ad
vantages of scale are of more than one kind, and that the kind 
involved in this merger (i.e., promotional), far from repre
senting a net social benefit, is independently offensive to at 
least the spirit, if not the letter, of the antitrust laws. ^0 

According to the Elman opinion, the concept of competition upon 

which Section 7 rests is not purely economic. Congress made clear that 

it was concerned with a number of social and political values as well. 

"The interest in fostering equality of opportunity for small business, 

and in promoting the diffusion of economic power, although it may not be 

identical to the economist's notion of competition, was unquestionably 

intended by Congress to be relevant in any scheme for the enforcement of 

Section 7."^ The FTC in Procter & Gamble indicated it was not about to 

subvert such an intent. Elman's view on the proper scope of Section 7 

is basically founded upon a preventive theory of antitrust law. He 

attributes to Congress the concept that "certain kinds of market 

structure would ordinarily lead to non-competitive company behavior. 

Thus, it is market structure rather than market behavior that is the key 

to successful prosecution. The requirements of a prima facie case are 

met by "proof that a merger has created or aggravated a market structure 

conducive ... to practices that substantially lessen competion or 

tend to monopoly .... 

^Opinion of the Commission--1963 (microfiche), p. 458a. 

^C.C.H. Trade Regulation Reporter, par. 16673, p. 21572. 

62Ibid.. p. 21574. 

63Ibid, p. 21573. 
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The FTC opinion in Procter & Gamble was significant as well as 

its conclusions vis-a-vis the admissibility of post-acquisition evidence: 

. . . (W)e think that the admission of post-acquisition data is 
proper only in the unusual case in which the structure of the 
market has changed radically since the merger--for example, 
where the market share of the merged firm has dwindled to insig-
nificance--or in the perhaps still more unusual case in which 
the adverse effects of the merger on competition have already 
become manifest in the behavior of the firms in the market. ̂  

The Commission felt that a company would tend to be on its best behavior 

while a Section 7 litigation was in progress and affirmative post-acqui-

sition evidence was therefore not likely to be reliable. Further, evi

dence of non-competitive practices developing after a merger cannot be 

causally related to the merger. In sum, "post-acquisition evidence is 

of little value in determining what changes in market structure have re

sulted from the merger, and its consideration serves only to hinder 

efforts to enforce the statute with effective relief."^ 

Court of Appeals. As had occurred in Scott Paper, the court of 

appeals thought differently.^ Both parties agreed to a stipulation that 

the relevant line of commerce was the national household liquid bleach 

market and a series of regional markets. Further stipulated was the 

fact that Procter & Gamble had never been a customer, supplier, or 

^Opinion of the Commission--1963 (microfiche), p. 427a. 

^C.C.H Trade Regulation Reporter, par. 16673, p. 21574. 

fkf\ °°The case was reviewed in the 6th circuit court before Weick, 
Chief Judge, Phillips, Circuit Judge, and Green, District Judge (Judge 
Ben C. Green of the District Court for the Northern District of Ohio 
sat by designation). Judge Weick delivered the opinion. 
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competitor in the household liquid bleach market. The merger was charac

terized by the Court as basically conglomerate. 

The major premises of the FTC were attacked. First, it was ob

served that there were some 200 smaller producers of bleach, both before 

and after the merger. This, it was held, "would not seem to indicate 

anything unhealthy about the market conditions."67 The appeals court 

was critical of the Commission's opinion for holding, in effect, that 

"bigness is badness." The Supreme Court had never so ruled, it retorted, 

and this is therefore an improper factor in the finding of illegality.68 

Although the finances of Clorox were not comparable to those of 

P&G, they were "entirely adequate for its purpose and enabled it to con

tinue its growth and to maintain and increase its share of the market." 

True, Procter could advertise more extensively than Clorox, "but there 

is such a thing as saturating the market." The court found it "diffi

cult" to base a finding of illegality on advertising discounts. "... 

(T)he fact that a merger may result in some economies is no reason to 

condemn it."69 

In particular, the court doubted that P&G would divert large 

sums from advertising its other products so as to wipe out competitors 

in the household liquid bleach market. The one instance--Erie County--

in which predatory pricing may have existed was, in fact, spurious. 

Purex had started the "price war" and "Procter was justified in 

^Procter & Gamble Company v. Federal Trade Commission. 358 F.2d 
74 (1966), p. 80. 

6^Ibid.. p. 84. 

Ibid., pp. 80-81. 
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retaliating to defend itself, to meet competition, and to prevent its 

business from being taken away." The court found the incident to weigh 

in P&G's favor as it "revealed the power of Purex."7^ 

It was further found that Clorox would have no unfair distributing 

network as a result of the merger. Since the acquisition, Procter had 

not used its own salesmen to distribute Clorox nor was it likely to do 

so, as increasing its own sales force to handle Clorox had obtained 

favorable shelf space--without the assistance of Procter & Gamble: 'Where 

a product like Clorox has great consumer demand, a grocer is very likely 

to display it in order to satisfy his customers. "7*• 

As to the potential competition issue, the court ruled that 

"(t)here was no evidence tending to prove that Procter ever intended to 

enter this field on its own." It was noted that the issue had not even 

been raised until the appeal was taken to the second Commission. "The 

Commission's finding, therefore, is based on mere possibility and con-

72 
jecture." Other large corporations, such as Lever Brothers and Colgate-

Palmolive, had capabilities of entering the field, and at least two 

others (Monsanto Chemical and Diamond Alkali) had engaged in negotiations 

with Clorox. Thus, many companies had the capability of entering the 

industry but did not do so, "There was no reasonable probability that 

Procter would have entered the household liquid bleach market but for 

the merger."73 

70Ibid.» pp. 81-82. 

71Ibid.. p. 81 

72Ibid., p. 82 

73Ibid., p. 83. 
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A key difference in judgment involved the usage of post-acquisi

tion evidence to establish legality of the acquisition: 

We think the Commission was in error in ruling that post-merger 
evidence was admissible only in unusual cases and that it crept 
into the record needlessly in the present case, and in giving 
it no weight. This evidence was in the record, not needlessly, 
but because of the order of the first Commission. 

That P&G's behavior subsequent to the merger may have been influenced 

by the pendency of the present proceeding was held to be "pure conjecture." 

The court of appeals agreed with the first Commission which had held that 

the findings of illegality may not be based upon "treacherous conjecture", 

possibility, or suspicion. Relying upon post-acquisition evidence for 

five years following the merger, the court noted that Clorox's rate of 

growth had not experienced any significant change since 1957. Indeed, 

it found that competitors of Clorox sold substantially more bleach for 

more money after the merger than before. "The evidence certainly does 

C 

not prove anti-competitive effects of the merger. The Commission gave 

it no consideration."75 

The Supreme Court. With the court of appeals setting aside the 

FTC order, the case had reached a critical stage. The Commission was no 

longer in full control. It was up to the Solicitor General, Thurgood 

Marshall, to decide whether to ask for Supreme Court review. In making 

such a decision in antitrust cases, the Solicitor General routinely 

consults the head of the Antitrust Division, at the time of the P&G case, 

Donald F. Turner. Thus, the collaboration of three offices was involved 

74Ibid.» PP- 82-83. 

75Ibid.. p. 82. 
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in determining whether to petition the High Court for review and the 

position to be taken before that Court. That the Solicitor General, the 

FTC, and the Antitrust Division all agreed P&G's merger with Clorox 

should be tested to the fullest extent of the law indicates that the 

case represented a unanimously'endorsed governmental effort and adds to 

its importance.^ 

Associate Justice William 0. Douglas, who wrote the final seven-

to-zero opinion for the Court, has a tendency to treat conclusions as 

self-evident and to occasionally assert without explanation.^ The 

opinion was, nonetheless, clear on the conclusion that the acquisition 

violated Section 7 of the Clayton Act. This rested upon three primary 

grounds: First, Procter & Gamble, a "wealthy giant," entered a relatively 

small industry that it could "dominate;" second, Procter & Gamble's huge 

advertising budget could dissuade other companies from entering the house

hold bleach industry; third, with Procter & Gamble no longer a potential 

entrant, there was less to deter bleach producers from raising prices 

significantly. 

Applying the same definition of relevant product market and 

section of the country as had the Commission and the circuit court, the 

Supreme Court concurred with the Commission that the instant merger was 

7 f% 
Solicitor General Marshall argued the cause before the Supreme 

Court for petitioner. With him on the brief were Assistant Attorney 
General Turner, Richard A. Posner and James Mcl. Henderson. Frederick 
W. R. Pride and Kenneth C. Royall argued the cause for respondent. 
With them on the brief was Robert D. Larsen. Justice William 0. Douglas 
delivered the unanimous opinion of the Court. Justices Potter Stewart 
and Abe Fortas did not participate in the case or the decision. 

^For a discussion of Justice Douglas' opinions, see Bork, "The 
Supreme Court v. Corporate Efficiency," o£. cit., p. 93. 
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"neither horizontal, vertical, nor conglomerate." Labelling it "product-

extension," the Court attempted to define the term: 

By this acquisition . . .' Procter has not diversified its inter
ests in the sense of expanding into a substantially different, 
unfamiliar market or industry. Rather, it had entered a market 
which adjoins, as it were, those markets in which it is already 
established, and which is virtually indistinguishable from them 
insofar as the problems and techniques of marketing the product 
to the ultimate consumer are concerned.7** 

The Douglas opinion, in a fashion similar to the second Commission, 

stressed the intent of Section 7 to arrest anti-competitive effects of 

market power in their incipiency. "The core question is whether a merger 

may substantially lessen competition, and necessarily requires a pre

diction of the merger's impact on competition, present and future," 

wrote Justice Douglas. "And there is certainly no requirement that the 

anticompetitive power manifest itself in anticompetitive action before 

Section 7 can be called into play."^ 

The liquid bleach industry was viewed as being oligopolistic 

prior to the acquisition, and price competition was lacking in vigor. 

Clorox's position was not only dominant on the national scene, but in 

some regional markets it approached that of a monopoly as Table 11 sug

gests. "The existence of some 200 fringe firms certainly does not belie 

that fact," stated Justice Douglas in overruling the lower court. "There 

is every reason to assume that the smaller firms would become more 

^The Court quoted approvingly from the second Commission de
cision. Federal Trade Commission v. Procter & Gamble Company. 386 U.S. 
568 (1967), pp. 577-578. 

^Ibid., pp. 576-577. See Brown Shoe Company v. United States, 
op. cit., p. 323; United States v. Penn-Olin Chemical .Company. 378 U.S. 
158 (Chapter 11 of this paper). 
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TABLE 11 

PERCENTAGE 
MARKET SHARES OF LIQUID BLEACH BRANDS 

FOR NINE TERRITORIES 

Section of Fleecy Roman All 
The Country Clorox Purex White Hi lex Linco Cleanser Others 

New England 56.0a b 44.0 
Metropolitan 
New York 64.3 35.7 

Middle 
Atlantic 71.6 28.4 

East Central 42.4 5.0 5.2 0.9 0.7 27.2 18.6 
Metropolitan 
Chicago 28.6 0.1 18.9 0.1 50.3 2.0 

West Central 34.5 20.6 9.0 25.8 2.1 8.0 
Southeast 52.6 16.0 5.7 5.3 20.4 
Southwest 48.4 39.6 3.9 8.1 
Pacific 39.2 42.4 18.4 

aPer cent of total sales of liquid bleach on a consumer 
dollar basis. 

^No figure given if the brand listed is not sold in the area. 

Source: Procter & Gamble Company v. Federal Trade Commission, 
358 F. 2d 74 (1966), p. 84. 
Original Source: Nielsen Food Index, 154X. The section of the 
country included in each of the Nielsen territories is shown on 
page 70 of CX 325 (certified to the Court, but not printed). 
The accuracy of the Nielsen data was stipulated (820a-21a). 
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cautions in competing due to their fear of retaliation by Procter."®® 

The oligopoly as a result of the acquisition became even more rigid. 

The acquisition tended as well to raise the barriers to new entry. 

Again, the Erie County, Pennsylvania incident was examined to demonstrate 

how the "barriers to entry have been raised both for entry by new firms 

and for entry into new geographical markets." The term "entry barriers" 

is never defined in the opinion, but a careful reading indicates that 

the Court meant that Clorox would become too efficient for the preser

vation of competition. The efficiency involved was of a non-productive 

nature, namely in terms of promotion: 

Clorox was limited in this area by its relatively small budget 
and its inability to obtain substantial discounts. By contrast, 
Procter's budget was much larger; and, although it wbuld not 
devote its entire budget to advertising Clorox, it could divert 
a large portion to meet the short-term threat of a new entrant. 
Procter would be able to use its volume discounts to advantage 
in advertising Clorox. Thus, a new entrant would be much more 
reluctant to face the giant Procter than it would have been to 
face the smaller Clorox. 

Prior to the entry of Procter, Commissioner Elman had found that 

the industry was "barricaded to new entry and that entry barriers were 

"already formidable." Justice Douglas, however, stressed the many ad

vantages which P&G enjoyed in contemplating entry into the bleach 

industry, suggesting that entry barriers were not unduly high. The 

Supreme Court never attempted to ascertain if Clorox and other es

tablished firms limited their prices below profit-maximizing levels such 

as to discourage new entry. Likewise, we have no way of knowing if 

80386 U.S. 568 (1967), p. 578. 

81Ibid., p. 579. 
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entry barriers were so high that the bleach companies could charge a 

profit-maximizing price without running the risk of new competition. 

Thus, as Milton Handler argues, "neither of the prerequisites to the ap

plication of entry barrier theory is shown by the Court to have existed 

in the bleach market. They are just presumed."^ 

While such a criticism may be justified, the Court apparently be

lieved that all objections could be overridden by the holding that 

"(p)ossible economies cannot be used as a defense to illegality." Justice 

Douglas explained: "Congress was aware that some mergers which lessen 

competition may also result in economies but it struck the balance in 

favor of protecting competition."^ The Court again stressed the inequi

ties presented by such promotional advantages as enjoyed by Procter & 

Gamble. Able to spread its overhead, P&G was allowed "to achieve a more 

efficient deployment of some 127 million dollars spent on advertising. 

Being such a large network purchaser, P&G could give each product network 

exposure at a fraction of the cost per product that a firm with only one 

product to advertise would incur. 

Even where evidence of probable entry is lacking, the Supreme 

Court held that competition may be substantially lessened by a product-

extension conglomerate merger. This occurs where there is evidence that 

one of the companies could have been expected to remain poised on the 

^"Twentieth Annual Antitrust Review--1967," Record of the 
Association of the Bar of the City of New York. XXII (December, 1967) 
p. 675. 

^See Brown Shoe Company v. United States. op. cit., p. 344. 

^Thomas, o£. cit.. p. 475. 
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periphery of the other's market, providing a restraint on the operating 

conduct of those companies already in that market: 

It is clear that the existence of Procter at the edge of the 
industry exerted considerable influence on the market. First, 
the market behavior of the liquid bleach industry was influ
enced by each firm's predictions of the market behavior of 
its competitors, actual and potential. Second, the barriers 
to entry by a firm of Procter's size and with its advantages 
were not significant. There is no indication that the barriers 
were so high that the price Procter would have to charge would 
be above the price that would maximize the profits of the ex
isting firms. Third, the number of potential entrants was not 
so large that the elimination of one would be insignificant. 
Few firms would have the temerity to challenge a firm as solidly 
entrenched as Clorox. Fourth, Procter was found by the Com
mission to be the most likely entrant. These findings of the 
Commission were amply supported by the evidence.^ 

The Court noted further that, prior to the acquisition, P&G was engaged 

in a diversification program that had already taken it into product lines 

related to detergents and cleansers. Judging the company's past merger 

actions, the Court concluded that "Procter was the most likely entrant" 

in the household liquid bleach market. This was a striking shift from 

a lower court decision in a similar case, United States v. Lever Brothers 

86 Company. 

In the Lever Brothers case, Monsanto Company, the giant chemical 

producer, had sold its detergent "All" to Lever Brothers. "All" is a 

low-sudsing product that was sold primarily for household automatic 

washing machines. From a position in 1953 of virtually 100 per cent of 

the low sudsing market, "All" dropped to a market share of 55.3 per cent 

in 1957, due largely to keen competition from new products by P&G and 

85386 U.S. 568, p. 581. 

86216 F. Supp. 887 (1963). 
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Colgate-Palmolive Company. Monsanto concluded that it could make a 

profit in the production of the raw material for "All," but could not do 

so in selling the final product. Thus, it sold the brand to Lever 

Brothers. 

Previously Lever Brothers had marketed a similar product called 

"Vim" and lost money on it. It subsequently withdrew "Vim" from the 

market and soon after negotiated the purchase of "All" from Monsanto. 

The Government challenged this sale, contending that the acquisition 

would substantially lessen competition as it eliminated the only signifi

cant new entrant to. have gained national distribution in heavy-duty 

detergents.®^ Despite the fact that Lever Brothers had recently been in 

the low-sudsing detergent business and was clearly a potential competi

tor in that market, the district court found no adverse impact upon 

competition as a result of the acquisition and upheld the purchase. It 

would require four yreas for the Supreme Court, in effect, to overturn 

the lower court's rationale by its ruling in the instant P&G case. 

Justice Douglas regarded the elimination of Procter & Gamble as 

a potential competitor as a separate anticompetitive consequence in 

addition to the raising of entry barriers. In fact, the two contentions 

describe aspects of the same economic principle. To attach significance 

to the elimination of a potential entrant from the periphery of the 

market is but another way of suggesting that the entry barriers con

fronting other potential entrants have been raised. In either case, 

^Department of Justice complaint 1406, filed July 8, 1958. 
Complaint dismissed, United States v. Lever Brothers Company, ibid. 
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existing firms may be able to increase prices without much fear of further 

new entry. 

Although the decision to overrule the court of appeals was seven-

to-zero, Associate Justice John Harlan, speaker for the "conservative" 

antitrust bloc on the court, wrote a 24-page concurring opinion, critical 

of the Douglas decision as it left" lawyers and businessmen unclear "as to 

what is to be expected of them in future cases of this kind." Justice 

Harlan's opinion is intriguing yet perplexing. While he maintains that 

he is mostly concurring, in fact he appears to be mainly dissenting. He 

agrees with the majority's conclusuion, but disagrees with its reasoning. 

Indeed, S. Jerry Cohen, Chief Counsel for the Senate Antitrust and Monopoly 

subcommittee, suggests that "Harlan goes much further in P&G than the 

majority."**® 

Justice Harlan begins his detailed critique by disagreeing with 

the majority opinion's view that a mere "summary will demonstrate the 

correctness of the Commission's decision" and that "(t)he anti-competi-

tive effects with which this product-extension merger is fraught can 

easily be seen."®9 He argues that more refined analysis is required 

before the Supreme Court should place its stamp of approval on the 

second Commission's conclusions. "It is regrettable," he writes, "to see 

this Court as it enters this comparatively new field of economic adjudi

cation starting off with what has almost become a kind of res ipsa 

loquitur approach to antitrust cases."9® 

®®Interview, April 18, 1969. 

89386 U.S. 568, pp. 581-582. 

90Ibid. 
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That the High Court and the Commission insist the merger is not 

a pure conglomerate but rather a "product-extension" merger appears to 

Harlan to be irrelevant, especially since the Supreme Court has ruled 

that all mergers, whatever their nature, "must be tested by the same 

standard." "... (W)hile fully agreeing that mergers of this kind are 

not to be regarded as something entirely set apart from scrutiny under 

Section 7, I am of the view that when this Court does undertake to es

tablish the standards for judging their legality, it should proceed with 

utmost circumspection."^ In suggesting that the conglomerate merger 

requires a complex analysis, he quotes approvingly from an article by 

Corwin Edwards in the Antitrust Bulletin—suggesting that the conglomer

ate case involves "concepts of economic power and competitive effect that 

are still largely unformulated" and making clear that there is need for 

"full investigation and analysis, whatever the cost in delay or immediate 

ineffectiveness."^ That the Court has failed to undertake such a com

plete analysis, thus leaving the legal and business community in the dark 

regarding possible violations, is Harlan's chief criticism of the majori

ty opinion. 

In the concurring opinion, he analyzes each of the main findings 

of his colleagues and questions the reasoning behind the same. For 

example, the Court concludes that the acquisition made oligopoly in the 

relevant market "more rigid." Harlan notes that the Court never explains 

why this is "reasonably probable" and offers a counter-possibility: that 

91Ibid., p. 589. 

52"xests of Probable Effect Under the Clayton Act," IX (p. 377); 
Ibid., p. 590. 
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smaller firms might become more aggressive in competing due to their fear 

that P&G would otherwise absorb the entire bleach market. Even if the 

Court's conclusion were the only one possible, it fails to explain how 

the effect on competition would be "substantial" enough to violate 

Section 7. 

Harlan agrees that barriers to entry may have been increased by 

the acquisition, but again argues that the Court fails to explain why it 

considers such a change to have significance under Section 7. The Associ

ate Justice gives his own justification for the use of entry barriers to 

prove illegality. First, the increase in "range over which pricing power 

may be exercised is contrary to the mandate examined against the anticom

petitive consequences to determine if the effect is substantially adverse. 

His second test is based upon the "tendency-to-monopoly" clause in Section 

7. The excessive power to control price is a clear evil of monopoly. 

Harlan quotes from an article in the Columbia Law Review: "(A)ntitrust 

operates to forestall concentrations of economic power which, if allowed 

to develop unhindered, would call for much more intrusive government 

supervision of the economy.Thus, increased power over price is con-

demnable under Section 7 and the Justice agrees that "The Commission may 

properly find a conglomerate or product extension merger illegal under 

Section 7 because it substantially increases pricing power in the rele

vant market.'^ 

^Bork and Bowman, "The Crisis in Antitrust," oj>. cit., p. 363. 
Ibid., pp. 596-597. 

9AIbid. 
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Next, Harlan questions if the efficiency defense can be "brushed 

aside" as conveniently as is done in the majority opinion. Are not 

certain economies inherent in the idea of competition? Referring to 

Brown Shoe, Harlan notes that a "firm's ability to achieve economies en

hances its competitive position, but adverse effects on competitors must 

be distinguished from adverse effects on competition."^ Further, econo

mies by one firm may encourage innovation by others, and hence increase 

competition. Any merger or acquisition must be analyzed by weighing such 

possible anticompetitive consequences. This the Court failed to do. 

Noting that advertising can perform a positive function, Harlan 

concludes that, "on the record presented Procter has (not) shown any true 

efficiencies in advertising.11 Specifically, the Court found no peculi

arly efficient marketing techniques." What is more crucial to ascer

taining a violation is "(p)roof of demonstrated ability to mobilize and 

utilize large financial resources . . Harlan is satisfied that the 

record contains such proof, but cautions: 

Where detriments to competition are apt to be 'highly specu
lative1 it seems wisest to conclude that 'possibilities of 
adverse effects on competitive behavior are worth worrying 
about only when the merger does not involve substantial econo
mies . . Turner, . . at 1354. The Court must proceed 
with caution in this area lest its decision 'over the long run 
deter new market entry and tend to stifle the very competition 
it seeks to foster.' U.S. v. Von's Grocery Company, 384 U.S. 
270 at 301 (Stewart, J., dissenting).^6 

Although agreeing that there may be a loss of a potential entrant 

as a result of the Clorox acquisition, Harlan suggests that two "entirely 

^Ibid.. p. 597. 

96Ibid.. p. 598. 
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separate anticompetitive effects" may result, and the Court does not 

distinguish between them.97 On the one hand, loss of the most likely 

entrant increases barriers to entry, which, as noted previously, Harlan 

does not find convincing as presented by Justice Douglas. Second is 

the possibility that an entrant has been excluded from the market and a 

loss of horizontal competition has resulted. Where competitors are few, 

the exclusion of even one important independent competitor from the 

market may be sufficient to find illegality. 

However, in this case, the reasonable probability that Procter 

would have entered the industry on its own has never been proven. Eco

nomic theory suggests that potential competition will have little effect 

on market behavior of existing firms "unless present market power is 

sufficient to drive the market price to the point where entry would be

come a real possibility." Especially in a conglomerate case, under

standing the operation of the pre-merger market is critical in determining 

whether the visible effects on "condition of entry" have competitive sig

nificance. More than mere statistical facts on market shares is required. 

Justice Harlan would permit the defendant to introduce evidence to 

support a case that the operations of the market affected did not accord 

with oligopoly theory 

or whatever theory the Commission desires to apply. In other 
words, I believe that defendants in Section 7 proceedings are 
entitled, in the case of conglomerate or product-extension 
mergers, to build their own economic cases for the proposition 
that the mergers will not substantially impair competition 
.... (I)t may legitimately be questioned whether even a 

97Ibid.. pp. 585-586. 
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substantial increase in entry barriers creates a substantial 
lessening of competition or tendency to monopoly as required 
by Section 7.^® 

While Justice Harlan pleads that such a practice would clarify 

adjudication for the business man, in fact it would do quite the opposite. 

The net result would be for every conglomerate case to be tried upon 

its individual economic merits, involving behavioral as well as 

structural variables, and the derivation of broadly applicable prece

dents would be difficult if not impossible." 

Significance of P&G. It is true that Justice Douglas was re

luctant to establish any guidelines. "It does not particularly aid 

analysis," he wrote, "to talk of this merger in conventional terms."*00 

The decision reflects this hesitancy and leaves open a great many 

questions. Under what circumstances will mass advertising increase 

vulnerability under Section 7? Would the merger be illegal if the in

dustries involved were not functionally related? What if the two 

companies were not dominant in their respective industries? The majority 

98Ibid.. pp. 596-597. 

QQ 
"In effect, Harlan is arguing for four guides to conglomerate 

adjudication: (1) The decision can be based upon an analysis of market 
structure without resort to evidence of post-merger anticompetitive 
behavior. (2) Operation of the pre-merger market must be examined as 
the foundation for a successful analysis. (3) If it can be proven as 
reasonably probable that there will be a change in market structure 
which will substantially increase market power, then a Section 7 vio
lation has been found. (4) Where, however, the Government's case rests 
on the probability of increased market power, then the merging companies 
may attempt to prove that resulting economies were more significant 
than the adverse anticompetitive effects. In essence, this would apply 
a "rule of reason" to conglomerate mergers under Section 7. 

^®®For a discussion, see "No Guidelines in Sight; Ten-Year Old 
Procter & Gamble-Clorox Chemical Merger," Time, LXXXIX (April 21, 1967), 
p. 92. 
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opinion prefers to view the case as sui generis and fails to deal with 

any of these questions. It is left to this writer's "treacherous con

jecture," therefore, to conclude definitively anything from the Procter 

& Gamble-Clorox case. 

The situation may not be this bleak. Certain tentative guide

lines do appear in the Douglas decision—guidelines which will take on 

added importance in later cases-. First, by the time of Procter & Gamble 

it was clearly established that any merger, whether it be horizontal, 

vertical, conglomerate, or "product-extension," was to be tested by the 

same standard of Section 7, namely the substantiality of lessening compe

tition. Second, in a concentrated, oligopolistic industry, the substi

tution of a powerful acquiring firm for a smaller but dominant firm may 

substantially limit the conpetitive structure of the industry and result 

in a more rigid oligopoly, contrary to the spirit of Section 7. Third, 

such an acquisition may raise barriers to new entry as a result of non

productive promotional efficiencies. Congress having emphasized the 

protection of competition, potential economies cannot be used as a 

defense. Finally, when a large firm exists as a potential competitor on 

the fringe of an oligopolistic market, its elimination through merger 

will raise a serious Section 7 question. 

A true appreciation of the scope and impact of the Procter & 

Gamble opinion cannot be gained by a piecemeal summary. What is most 

significant is the conclusion, albeit denied, that bigness may be in

herently anticompetitive and hence bad. Procter's very size and strength 

created fear in the hearts of the smaller competitors. This was no less 

true in the household liquid bleach market than it was in the detergent 
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market. Its size gave it financial and psychological advantages inimical 

to competition. From the decision, a major new precept emerged appli

cable to all future conglomerate mergers and acquisitions: When a giant 

enters a field traditionally occupied by lesser entities (especially if 

that field is already highly concentrated), then the giant is in danger 

of violating Section 7 of the Clayton Act. The specific arguments may 

vary from case to case, but Procter & Gamble suggested that the con

clusion will generally be the same. 

Procter & Gamble's subsequent actions would appear to lend sup

port to the Supreme Court's ruling. Immediately after the decision, P&G's 

President, Howard Morgens, stated: "The company plans to convert the 

Clorox asset into a new and different asset of comparable value."101 It 

may be signicicant that Procter, not long after final divestiture of 

Clorox, introduced a new product called "Biz," a bio-enzyme cleaning 

agent whose chief asset was that it did not require liquid bleach to 

whiten. The effects upon the now independent Clorox Company have been 

substantial. Noting that spending on the new enzyme products "may be 

without precedent in the history of the grocery business," Clorox's 

President observes that his company's bleach sales have fallen 6.5 per 

cent over five months as a result.It is unlikely that Procter & 

Gamble, were it still the nation's largest bleach producer, would have 

introduced such a bio-enzyme product. To the delight of antitrust 

watchers, P&G by its own post-divestiture act, seemed to indicate that 

Section 7 can indeed stimulate competition. 

101"Hands Off Big Frogs," Chemical Week, C (April 22, 1967), p. 55. 

102Wall Street Journal, (March 12, 1969), p. 7. 
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Despite its deficiencies, the influence of the P&G decision has 

been far-reaching. Attempting to broaden the findings of P&G, the 

Federal Trade Commission subsequently attacked Procter & Gambles' acqui

sition of Folger Coffee Company. Although Folger accounted for about 

15 per cent of the market nationally and for over 25 per cent in its 

primary sales area, the West Coast, it was not "dominant" in the same 

manner as Clorox. Nor was the coffee market as concentrated as that for 

bleach. The FTC won its case by establishing that: 

(t)he trend toward domination of the regular coffee and solu
ble coffee industries by a few diversified national manu
facturers selling low cost, high turnover household consumer 
products through the grocery market has been increased, and 
may be further increased by acquisitions and mergers of ad
ditional independent coffee companies by other diversified 
national manufacturers selling household consumer products 
through the grocery market.103 

Thus it was held that competition had been injured as a result of the 

acquisition by a diversified national concern. 
C 

In another case resting upon the Procter & Gamble precedent, 

United States v. Wilson Sporting Goods Corporation, the Department of 

Justice was successful in securing a preliminary injunction halting the 

proposed merger of the largest sporting goods maker in the country and 

the largest seller of gymnastic equipment and trampolines The Govern

ment held that Wilson's marketing strength would entrench the Nissen 

Company's leading marketing position and result in the elimination of 

potential competition. It was also successfully contended that Nissen, 

which had begun to develop and market sporting items on its own, would 

lO^For a discussion, see Davidow, op. cit.. pp. 1261-1262. 

lO^C.C.H. Trade Regulation Reporter, par. 72,514 (N.D. 111., 
1968). 
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eventually offer direct competition to Wilson and other sporting goods 

companies were it not acquired by Wilson. 

Not all recent cases based upon the Procter & Gamble precedent 

have been successful, however. In at least one case an attempt to 

broaden the decision has been' rejected. That case involved Eastern Air

line's request of the Civil Aeronautics Board to acquire Remmert-Wemer 

Company, a firm that markets the North American Aviation business jet--

a make which accounts for about 14 per cent of the business jets sold in 

the United States.Remmert-Werner's competitors intervened before 

the Board to oppose the merger, relying upon Procter & Gamble as the 

precedent for the contention that acquisition by Eastern would injure 

competition in the executive jet aircraft industry. The CAB rejected 

the analogy to P&G and the court of appeals for the second circuit af

firmed, concluding that the merger was outside any rule laid down by the 

Supreme Court. Judge Friendly wrote: c 

It is scarcely conceivable that the position of the North 
American jet presently constituting only 14.57» of the mar
ket will become so dominant as a result of being sold by 
R-W under an EAL wing as to discourage other manufacturers 
from endeavoring to share in or to enlarge the pie. Un
like the identical liquid bleaches in (P&G) . . ., executive 
jets vary substantially in capacity, take-off, weight, speed, 
range and price .... A corporation making such a purchase 
is likely to make a rational and well-considered choice . . . 
rather than yield to a salesman's blandishments. 

The advertising and marketing of EAL's transportation services 
do not have the ready biend with fixed based operations that 
existed between P&G's detergents and Clorox's liquid bleach. 
It is rather hard to imagine a television commercial devoted 
to extolling the charms of Florida palms and sands including 
a plug for R-W's fueling operations .... While large 

Butler Aviation v. Civil Aeronautics Board. 389 F. 2d. 
517 (1968). 
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financial resources would enable EAL to operate R-W on an un
economical basis by undercharging customers or overbidding 
for leases, as any other wealthy owner could, the structure 
of the aviation industry would make such ploys singularly 
unrewarding.106 

It appears that the nature of the product and the industry is vital in 

determining the relevance of Procter & Gamble as a conglomerate precedent. 

Case 5: General Foods/S.O.S. 

On December 13, 1957, General Foods Corporation acquired the 

S.O.S. Company of Chicago, the country's dominant producer and marketer 

of household steel wool, accounting for 51 per cent of American sales in 

that year. General Foods is one of the largest producers and distributors 

of packaged foods in the country. As with Procter & Gamble, all its 

products are low-priced and high-turnover household consumer items sold 

through grocery and supermarket outlets. General Foods was also the 

third-largest advertiser in 1962, having risen from sixth place as 

recently as 1956. With some $105 million to be expended annually on 

promotion, General Foods received substantial advertising discounts. 

On the surface the situation appeared remarkably like that in 

Procter & Gamble. Indeed, the market in steel wool pads was even more 

concentrated than in liquid bleach. In total, there were only six manu

facturers, and the two largest (S.O.S. and Brillo) accounted for more 

than 98 per cent of the total market. General Foods' sales were over 50 

times greater than those of S.O.S., making the size disparity factor 

•even greater than in P&G. 

It is interesting to note, however, that in the two years after 

acquisition, sales of S.O.S. relative to Brillo (the second largest 

i06Ibid., pp. 519-521. 
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seller with about 48 per cent of the total market) actually slumped. As 

a result, General Foods took a number of steps aimed at reviving its 

newly acquired property, steps which had little to do with its vast size 

and market power.107 First, it turned the S.O.S. advertising account 

over to a different agency. Then it changed the nature of the product 

itself. Field investigation found that housewives associated the red 

soap in S.O.S. pads with rust. The soap color was subsequently changed 

to blue. To call attention to the large amount of soap in the pad, a 

television commercial was commissioned which showed an S.O.S. pad being 

whipped into a virtual meringue in an electric blender. 

Brillo countered these moves by introducing a new plastic pad 

called "Dobie" and a disposable pad called "Paddy." General Foods 

countered "Paddy" with "S.O.ettes." General Foods' approach proved more 

successful, and it spurted ahead of Brillo, making its biggest gains in 

the New York market, where Brillo's share had once been as high as 84 

per cent. 

Federal Trade Commission. The Federal Trade Commission brought 

suit in 1963, alleging, as in Procter & Gamble-Clorox, that the acquisi

tion had the tendency substantially to lessen competition in violation 

of Section 7 of the Clayton Act.*®® At the initial hearing before the 

FTC examiner, evidence was introduced showing that innovation had been 

* ̂General Foods Corporation v. Federal Trade Commission. 386 
F. 2d 936 (1967). 

^^Federal Trade Commission Docket 8600, C.C.H. Trade Regulation 
Reporter, par. 16612 (September 30, 1963). Hearing examiner's initial 
decision (December 18, 1964). General Foods Corporation v. Federal 
Trade Commission, 386 F. 2d 936 (1967). Certiorari denied, General 
Foods Corporation v. Federal Trade Commission, 391 U.S. 919 (1968). 
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rampant in the general area of scouring pads. Pads made with materials 

other than steel wool were attracting a rising share of the consumer's 

dollar. General Cable had introduced a copper pad called "Chore Girl." 

DuPont brought out a product called "Combo" that was made of nylon. 

General Foods had a plastic pad called "Ocelo" and Minnesota Mining & 

Manufacturing was marketing "Scotch-Brite," also made of nylon. Lever 

Brothers, Procter & Gamble, American Home Products, and other companies 

were about to enter the industry. 

The hearing examiner, however, was not impressed by this evidence. 

He defined the relevant market in which S.O.S. was sold as "steel wool 

scouring pads." It was his finding that the physical properties of steel 

wool pads differed from those of non-steel wool pads, and he agreed with 

FTC's lawyers who concluded that non-steel pads were used only for 

cleaning china and glassware. General Foods denied this as well as store 

owners who testified. It was pointed out by respondent that advertising 

for non-steel pads directly attacked steel pads, claiming them to be out 

of date. Likewise, prices of several non-steel pads were obviously set 

to compete directly with steel pads. 

The initial decision, filed on December 18, 1964, found General 

Foods' acquisition of S.O.S. tending substantially to lessen competition 

in violation of Section 7. Respondent appealed, urging first that the 

examiner had erred in defining the relevant line of commerce as con

sisting solely of household steel wool products and excluding some 40 

other cleaning devices, and, second, that this acquisition was totally 

dissimilar in type and effect on competition to Procter & Gamble's acqui

sition of Clorox. Indeed, it was argued that the acquisition actually 
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brought new competition to an industry that had been characterized by 

"peaceful competitive co-existence."^®^ 

Unlike Procter & Gamble, the Commission's opinion was not unani

mous. Indeed, on the two member minority was Commissioner Philip Elman, 

who had written the FTC opinion in P&G. Three members found the case to 

be similar enough to Procter & Gamble to find violation of Section 7.**® 

Commissioner Jones' opinion found that the acquisition had the same 

"anti-competitive effects as the acquisition by Procter & Gamble of the 

Clorox Chemical Company, "HI 

The first critical issue was defining the relevant market. Al

though seven separate criteria were suggested in Brown Shoe to be used 

in delineating the market, Commissioner Jones concluded that only four 

were relevant in the instant case: (1) Household steel wool was recog

nizable by the industry as a separate and distinct market "and that in 

making marketing decisions and in setting "their prices the manufacturers 

of this product do not take into account the plastic and other types of 

cleaning devices referred to by respondent." (2) The.substitute products 

mentioned by General Foods were found to be significantly inferior in 

performance of household cleaning chores and at best offered only in

direct competition to the household steel wool manufacturers. (3) There 

109j»rc Docket 8600, Opinion of the Commission—1966, (micro
fiche), pp. 1-2. 

^-^Commissioner Mary Gardiner Jones wrote the opinion. She was 
joined by Chairman Paul Rand Dixon and John R. Reilly. Commissioner 
Everette Maclntyre voted against finding the acquisition illegal, but 
did not issue an opinion and failed to join Commissioner Elman in his 
dissenting opinion. 

Hawaii Street Journal, (March 18, 1966), p. 26. 
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was found to exist a substantial price difference between steel wool and 

the plastic and other cleaning devices. (4) The equipment used in pro

duction of steel wool was distinct from that employed in all the other 

112 
allegedly competitive cleaning devices. i Thus, the relevant line of 

commerce was found to be household steel wool pads, a far narrower deline

ation than proposed by General Foods, 

In ascertaining the similarity with P&G-Clorox, the Commission 

first noted the concentrated and oligopolistic nature of this relevant 

line of commerce, . . (T)he steel wool soap pad industry appears 

even more concentrated (than bleach), since it does not have the large 

number of small fringe companies which characterized the liquid bleach 

industry. As S.O.S. already had 51 per cent of the market, and its 

principal competitor Brillo, also a single product company, had 47.6 per 

cent, the merger substantially lessened competition. Market entry, 

already a problem, had become insurmountable and the presence of a giant 

diversified food producer in such a market altered the industry to one 

in which the acquired product was clearly dominant. 

The Commission made extensive use of post-acquisition evidence 

which revealed that the only price change made by S.O.S. and Brillo was 

a price increase and that by 1962 General Foods had increased its market 

share over that of Brillo to 14.2 per cent, in contrast to the modest 

lead of only three per cent it had enjoyed prior to acquisition. Most 

crucial was the determination that the competitive structure of the 

•'•^Opinion of the Commission—1966, (microfiche), pp. 9-16. 

*•^3Ibid., pp. 22-23. 
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industry had been fundamentally altered by General Foods' entry: 

. . . (T)he impact of General Foods' acquisition of S.O.S. was 
of greater anticompetitive significance than Procter's acqui
sition of Clorox, since whatever competition existed between 
Brillo and S.O.S. was far more distorted by the entry of 
General Foods into that market than was the competitive 
structure of the liquid bleach market by Procter's entry in
to the market. General Foods' entry into the household steel 
wool market eliminated the competitive balance between S.O.S. 
and Brillo and weighed it irrevocably in favor of S.O.S. ̂  

As regards barriers to entry, the Commission concluded that ad

vertising was just as important to steel wool pads as to bleach. "In 

each case, the product of the acquired company was functionally identical 

to that produced by smaller companies. Only through extensive adver

tising had S.O.S. and Brillo become the dominant factors in the industry. 

General Foods, whose advertising budget was more than five times S.O.S. 's 

total sales, clearly gave the competitive edge to S.O.S. Volume dis

counts from the media to General Foods were substantial. For example, 

GF enjoyed a net saving of 23 per cent in 'the case of network television 

advertising, a 15 per cent decrease in the cost of spot television ad

vertising, a 5.5 per cent discount on radio advertising, and from five 

to 15 per cent discounts in magazine advertising.*^ 

General Foods also was able to give S.O.S. substantial distri

bution savings not available to Brillo or the smaller producers of steel 

wool pads. The incorporation of S.O.S. directly into General Foods' 

overall distributional organisation gave an incentive to GFs' customers 

to include S.O.S. in their orders. General Foods could and did induce 

114Ibid.» P. 23. 

^-*Ibid., p. 24. 

•*-^Ibid., p. 20 and Appendix A, paragraphs 33 (a-d). 
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purchases of S.O.S. by offering discounts based on combined purchases of 

the products of the numerous divisions of GF. Likewise, General Foods' 

warehousing system improved S.O.S.'s national availability. Overall, it 

was found that.the marketing techniques of steel wool pads and other GF 

products were highly complementary. "Thus we helid that General Foods' 

acquisition of S.O.S. involves functionally related products and consti

tutes a product extension merger congnizable under Section 7 of the 

Clayton Act."^^ The wording is almost identical to that in Procter & 

Gamble. As in that earlier case, divestiture was considered to be the 

most appropriate remedy. 

Commissioner Elman wrote a stirring dissent, arguing that this 

case was not simply an "echo of Clorox" and noting that illegality is 

not an "a fortiori conclusion."**® He disagreed first with the Commis

sion's market definition. In his view, conglomerate mergers should not 

be approached in terms of "an abstract definition of 'relevant market.'" 

Potential competition from "non-steel wool scouring devices" must be 

taken into account. 

He then suggested that Commissioner Jones was misinterpreting 

his opinion in the Procter & Gamble case. Despite their apparent simi

larities, the two cases were considerably different in Elman's view. 

First, evidence was lacking that General Foods would enter the soap-pad 

business through internal expansion. Thus there was no elimination of 

117Ibid., p. 22. 

118 
Ibid., Dissenting opinion, p. 1. 
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a potential competitor when GF bought S.O.S., and there was not a sub

stantial lessening of competition in the market. 

More significantly, the majority ignored the wide variety of non-

steel scouring pads that were being competitively marketed: 

The Commission justifies this on the ground that the 'relevant 
market1 does not include these other products. But, as I have 
pointed out, the critical question in this case is that of de
termining whether, and to what extent, this merger will bring 
about 'deep underlying structural changes' substantially 
lessening competition in the steel wool market. If, as the 
Commission holds, the legality of this merger must be judged 
by measuring its effects on potential competition, how can 
we close our eyes to anything that, as a matter of marketing 
reality, constitutes potential competition to firms in that 
market?120 

In contrast to Clorox, 5.O.S. had a substantial rival whose 

market share was almost as great as that of the acquired company. Al

though General Foods might enjoy certain advertising and distribution 

economies, it "strains credulity to find that these advantages will be 

'decisive' or will lead to increased concentration in the steel wool 

121 
industry . . .. Mr. Elman felt that neither barriers to entry 

(i.e., GFs' deep pocket) or the elimination of potential competition 

would justify divestiture. 

I cannot agree that the substitution of General Foods for 
S.O.S. in the household steel wool industry worked such 
'deep underlying structural changes' and had 'the effect 
of substantially lessening potential competition'. What
ever potential competition was eliminated is of paltry 
significance compared to what remains; and there is every 

•^For a discussion, see Wall Street Journal. (March 18, 1966) 
p. 26; Bock, o£. cit.. pp. 126-127. 

^^Opinion of the Commission—1966, Dissenting opinion, (micro
fiche), pp. 5-6. 

121Ibid. 



321 

indication that potential competition will increase rather 
than decrease, in the future. "  

The decision, Commissioner Elman asserted, marked the second time in a 

week that the majority had ruled "that a 'big firm' may grow only by 

internal expansion and that any increase that makes it bigger thereby 

increases concentration and is therefore illegal."123 Elman was 

obviously in fear that he had established a precedent in P&G that size 

alone was relevant to a finding of illegality. 

Court of Appeals. On appeal to the third circuit court, General 

Foods went considerably beyond Commissioner Elman by arguing that its 

acquisition of S.O.S. could not substantially lessen competition.^^ As 

the appropriate relevant market consisted of both steel wool and non-

steel wool scouring devices, the acquisition of S.O.S. could not con

ceivably lessen competition in such a market. General Foods suggested 

that both actual and potential competition from major companies was so 
< 

real that the Commission was defying the facts of competition by ex

cluding these products in determining the consequences of the acquisi

tion . 

The court of appeals wasted little time with semantic exercises, 

and called the instant acquisition "conglomerate." It defined the term 

as any relationship where the "merging companies before the merger (were) 

* ̂ The case was heard by Staley, Chief Judge, Hastie, Circuit 
Judge, and Sheridan, District Judge. General Foods Corporation v. 
Federal Trade Commission. 386 F. 2d 936 (1967). 

124^6 FTC, with Elman dissenting, had ruled earlier in the week 
of March 18, 1966, that even though the retail food industry was "dynamic" 
and "easy to enter," National Tea Company could not for ten years ex
pand further by acquiring, without prior FTC permission, additional food 
stores. See Chapter 11. 
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not buyer and seller (a vertical merger) or direct competitors (hori

zontal merger). "125 court n£>ted that while pure conglomerates may 

be found illegal, such an outcome was more likely to occur in the case 

of "mixed" conglomerates such as General Foods-S.O.S.: 

. . . (A)s found by the Commission, the acquired product line 
was easily integrated into the marketing program by General 
Foods for its packaged food products: common to the market
ing of all these products are high consumer-oriented adver
tising budgets; the same distributional outlets, primarily 
grocery stores and supermarkets: and the same ultimate con
sumer group, the housewife. *-^6 

As to relevant market, the court examined the evidence supporting 

the Commission's determination and found' that it consisted of studies and 

analyses made by General Foods' own management in evaluating the possi

bility of profitably acquiring S.O:S. Testimony, for example, of General 

Foods' officials revealed whom they regarded as their real competitors. 

Such testimony indicated that they considered household steel wool to 

be the relevant product market for competition purposes. The court also 

noted the existence of unique steel wool producing machinery, industry 

recognition of a household steel wool submarket, the "peculiar character

istics and uses" of steel wool, a distinct pricing structure, and the 

lack of sensitivity to prices of non-steel wool products. In regard to 

the last point, the court noted that all the smaller steel wool manu

facturers had testified that they disregarded the pricing structure of 

the non-steel wool devices. Even the former General Manager of S.O.S. 

125Ibid, p. 944. 

126Ibid. 



323 

had testified that he "paid little attention to the sales volume and 

pricing structure of the non-steel wool products."127 

Frankly noted was that the Commission had not made a finding as 

to the existence of specialized vendors and distinct customer, one of 

the tests laid down in Brown Shoe. The court dismissed this deficiency, 

however: 

. . . (W)e do not think that this, in itself, indicates that 
the relevant market was erroneously delineated. Our reading 
of Brown Shoe discloses no requirement that each of the seven 
criteria must be present in every merger case. In fact, there 
is at least one case where a well-defined submerket was held 
to exist where only three of the Brown criteria were present. 
Reynolds Metals Co. v. FTC. 309 F. 2d 223 (1962).128 

The fact that different products may in some sense be com
petitive with each other is not sufficient to place them 
in the same market if by themselves they constitute distinct 
product lines. United States v. Aluminum Company of America. 
377 U.S. 271 (1964).1*9 

Having agreed with the narrower definition of relevant market, 

the court then examined the Commission's finding that the acquisition 

had a pronounced effect on the competitive structure of the industry. 

Procter & Gamble, Clorox had clearly been the dominant producer, its 

closest rival accounting for only 15 per cent of the market. In the 

instant case, however, "the steel wool industry had been an almost per

fectly balanced duopoly." Regionally, S.O.S. had managed to achieve a 

127Ibid.. pp. 940-942. 

*28The seven criteria mentioned in Brown Shoe were (1) industry 
or public recognition of the submarket as. a separate economic entity, 
(2) the products's peculiar characteristics and uses, (3) unique pro
duction facilities, (4) disticnt customers, (5) distinct prices, 
(6) sensitivity to price changes, and (7) specialized vendors. 370 
U.S. 294 (1962), p. 325. 

129386 F. 2d 936, p. 940. 
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monopoly position in many areas. GF, however, was not satisfied with 

this and attempted to increase the marketing and advertising effort on 

behalf of S.O.S. on a national basis. The result was a "decisive com

petitive advantage over Brillo."130 

While noting that the Commission's argument was "not well articu

lated," the Court nonetheless found "merit" in its finding that the ac

quisition would result in disproportionate strength for General Foods-

S.O.S. and, hence, lead to increased concentration in the industry: 

"While it is not the aim of antitrust policy to merely preserve 'com

petitive balance1 per se, it assuredly is the aim of such policy to 

preserve whatever competition exists in a given industry, even if such 

1 1 
competition be of an oligopolistic nature. 

Post-acquisition evidence was employed to substantiate its 

verdict. After 1960, S.O.S.'s sales accelerated sharply, rising almost 

twice as fast as industry sales as a whole'.-*-32 Brillo's sales, on the 

other hand, declined even in the face of an expanding market. In a foot

note, the Court examined a specific example, the New York market. Brillo 

had dominated that market prior to the merger, outselling S.O.S. by al

most six-to-one. For years S.O.S. had attempted unsuccessfully to 

130Ibid.. pp. 945-946. 

131Ibid. 

*32Between 1959 and 1962, sales of S.O.S. rose from $15.2 mil
lion to $19.2 million, a gain of 26.5%. Total industry sales, however, 
increased by only 11.5%, from $30.7 million to $34.2 million. As a re
sult, the market share of S.O.S. grew from 49.4% in 1959 to 56% in 1962. 
These figures were in marked contrast to the two years preceding the 
merger, when S.O.S.'s market share fell from 52.87. in 1955 to 51% in . 
1957. Ibid., p. 939. 
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penetrate New York. After the acquisition, however, General Foods was 

able to boost substantially S.O.S.'s share of the market. As a result 

of extensive advertising, by September, 1963, General Foods had gained 

control of 31.8 per cent of this local market. Brillo was forced to 

counter this penetration by introducing new packaging and expanding its 

advertising programs. Despite these heavy expenditures, Brillo fell 

steadily behind in the race.*--^ 

The New York situation was not unique. Nationally S.O.S. was 

able to spend ever larger amounts to increase its market share. Prior 

to the acquisition (in the period from 1954 to 1957), S.O.S. had spent 

approximately $1.25 million yearly for television advertising. After 

the acquisition (1960 to 1963), expenditures rose to a yearly average of 

$2.25 million, an increase of about 80 per cent. Not only had the 

quantity of advertising increased, but S.O.S., as a result of General 

Foods' discounts, was now able to advertise on expensive network night

time television shows. 

Faced with steadily falling sales, a declining market share, and 

the necessity for an ever larger advertising budget, Brillo ceased oper

ations as an independent company in 1963. It merged with Purex Corpo

ration, Ltd.^"* Thus, as the Court viewed it, one merger had led to 

another; an industry of pygmies was becoming an industry of giants; 

concentration was being enhanced and competition smothered. 

134 
Ibid., Foo tno te 6. 

135 
Ibid., Purex, like P&G and General Foods, was a multi-product 

firm distributing household cleaning agents and having total sales of 
some $127 million in 1963. 
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The Court admitted that General Foods was not a potential com

petitor "lurking on the fringe of the soap pad market and exerting an 

effect on the actions of the actual competitors." But the merger had 

resulted in a clear increase in barriers to entry and potential compe

tition was thereby reduced. It was careful to note, however, that 

". . . we do not read Clorox as holding that 'product extension' mergers 

must involve the elimination of this type of potential competition to 

run afoul of the Clayton Act."^"^ 

Finally, the post-acquisition evidence had failed to prove 

General Foods' allegation that competition had been rejuvenated. Not 

only had S.O.S.'s market share significantly increased, but post-acqui

sition evidence revealed that Brillo had been forced to merge with Purex. 

The Court noted, as had the FTC in Union Carbide that "the likelihood 

that a given merger will trigger other mergers and give impetus to 

further concentration is a relevant factor in assessing the anti-compe

titive effect of that merger."'"^ The Supreme Court refused to overrule 

these findings, certiorari being denied in May, 1969.*^® 

The Significance of General Foods. The significance of the de

cision was its confirmation of the conclusion, reached by some after 

Procter & Gamble, that antitrust law had evolved to the point where 

mergers of the conglomerate type could be found violative of Section 7 

l36Ibid., p. 946. 

137 
See Case 2. See also Brown Shoe Co. v. United States. 

op. cit., pp. 343-344. 

138 
Justice Harlan was of the opinion that certiorari should have 

been granted and the case set down for oral argument. See General Foods 
Corporation v. Federal Trade Commission, 391 U.S. 919 (May 20, 1968). 
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of the Clayton Act, so long as the acquiring company was significantly 

larger than the company to be acquired and so long as the latter was 

dominant in its industry. General Foods further laid the basis for con

demning a merger as a consequence of advertising power. Although there 

was little evidence that it would have been to the advantage of GF to 

flood the steel wool market with advertising, 7 it was ruled that any 

disproportionate expenditure of advertising or promotional resources 

could produce savings that would in fact be anticompetitive and in vio

lation of Section 7. Genuine distributional economies were more apparent 

in General Foods than in Procter & Gamble, and the very attainment of 

such economics appears to have been a basic reason for condemnation of 

the merger. As one legal scholar put it: "Any acquiring corporation 

which is a large advertiser will now run the risk of a Section 7 vio

lation whenever the product of the acquired firm is susceptible to the 

advertising power of the acquiring corporation and the acquired company 

is one of the larger competitors in the industry."^® 

Conclusions From Deep Pocket Theory Cases 

At the core of the Commission's and courts' findings in these 

five cases is the fear that the size and economic power represented by 

the acquiring company would eviscerate whatever competition exists in 

relatively small firm, oligopolistic industries. As the FTC noted in 

General Foods, "it is the disproportionate strength of the companies in 

*^The market was comparatively thin, potentially declining in 
the face of new products, and small in terms of total volume. 

^^Bernard J. Bonn, III, "General Foods Corporation v. FTC," 
University of Cincinnati Law Review, XXXVII (Spring, 1968), pp. 436-437. 
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a market which is of major significance in judging its competitive via

bility or lack thereof." 

That size by itself is not an offense is one of the firmly planted 

axioms of antitrust law. Since the first United States Steel case in 

1920, virtually every judicial decision condemning large mergers has been 

careful to point out that it was not simultaneously condemning bigness 

per se. In the conglomerate merger sector of antitrust law, however, 

size alone is assuming substantial if not determinative significance. 

In fact the drift toward a "bigness is badness" doctrine has been 

developing for some time. 

In 1932 Justice Cardozo remarked that size is not in and of it

self a violation of the Sherman Act, but he added that size affords 

potentialities for abuse that could not be ignored. In two subsequent 

cases involving Republic and Bethlehem Steel Corporations, it was ob

served that "a merger of large companies h&s been ruled to be more 

vulnerable than a combination of small ones."^* And in 1956, in the 

classic DuPont-General Motors case decided under the "old" Section 7, 

the verdict was reached largely upon the basis of the immense size of 

the two companies involved. 

It is logical that the doctrine of "bigness is badness" would be 

applied to conglomerates. As a corollary, there has been a distinct 

shift away from market analysis and toward condemnation upon the basis 

•^^•United States v. United States Steel Corp., 251 U.S. 417 
(1920); United States v. Bethlehem Steel Corp., 168 F. Supp. 576 (1958); 
United States v. Republic Steel Corp., 11 F. Supp. 117 (1935). 
United States v. Swift & Co., 286 U.S. 106 (1932). 

142353 U.S. 586 (1957) 
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of the same size-oriented criticisms as expressed for many years before 

the antitrust subcommittee of Congress. This trend toward condemnation 

of size even where specific anticompetitive effects cannot be proven in 

particular markets undoubtedly results in part from a relatively low 

level of economic sophistication. The courts appear to be expressing 

the legitimate fear that if large-scale conglomeration via merger is not 

stopped now, economic structure may be so altered as to make any future 

remedial action meaningless, if not impossible. 

Condemnation of a conglomerate merger because of the increase in 

the acquired company's advertising and/or distribution abilities stems 

from the same fear of the rich parent's deep pocket. Advertising has 

long been recognized as a medium of competition. In United States v. 

Cincinnati Milling Machine Company the Justice Department secured a 

Sherman Act consent decree forbidding the company to fix or maintain 

advertising policies.In another case involving gasoline retailers, 

the Seventh Circuit Court forbade an agreement between an association of 

gasoline station operators and two unions that major brand stations 

would refrain from advertising the retail price of gasoline by any means 

other than on the pump.^^ The Court found that this stabilized gasoline 

prices but suppressed competition, and was thus in violation of the 

Sherman Act. 

In the case of Section 7 conglomerate mergers, however, there 

has developed a line of reasoning that advertising and promotion in some 

•^^C.C.H. Trade Cases, par. 66633 (E.D. Michigan). 

^•^United States v. Gasoline Retailers Association, Inc., 286 
F. 2d 688 (1961). 
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circumstances is not to be encouraged--indeed, it may be grounds for a 

finding of antitrust violation. Massive advertising may be a form of 

competition that yields few if any social benefits and may actually 

retard the channeling of trade into the hands of the most efficient. 

In Procter & Gamble and General Foods, the FTC and the courts could 

find little social merit in the extensive promotional budgets of the 

acquiring companies, at least with respect to the acquired products. 

Whether the enforcement agencies and the courts will be able to measure 

the advertising advantages of a merged firm over its compeiticirs, es

pecially vis-a-vis products where advertising reaches a quick "satura

tion point," remains to be seen. In the meantime, substantial adver

tisers will be limited severely as to the type of corporations they may 

acquire. 

A number of scholars have explored the nature and problems of 

promotional economies.. Edward H. Chamberlin, for example, observes that 

"(t)he net results of increased advertising expenditure are a composite 

of several tendencies which must be considered separately."145 First, 

results are often cumulative through repetition. Where this is the case, 

additional expenditures will yield increasing returns. There may exist 

a saturation point, however, where additional expenditures on adver

tising will result in decreasing increases in sales. It is conceivable . 

that a point could be reached in which consumers, so irritated by in

cessant advertising, might actually lower their purchases of a product. 

145The Theory of Monopolistic Competition, op. cit., p. 133. 
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Chamberlin finds that the possibilities of monopoly profits are 

increased by the presence of advertising. He writes: "Wherever a par

ticular field is protected from incursion, a demand for the product may 

be created or an existing demand augmented and monopoly profits obtained 

which are far greater than those possible under our earlier assumption 

1AA 
(i.e., competition)." Bain agrees, noting that "(w)ith unrestricted 

promotional effort . . ., the pattern of promotional advantages of large 

firms supports and perpetuates high concentration even in the face of 

substantial growth of markets . . Expanding Bain's conclusions, 

Narver finds that "conglomerate mergers of substantial size and with a 

high commonality of marketing nodes are best able to achieve sales-pro

motion economies."1^8 ieast some economists, therefore, agree that 

advertising may have certain anticompetitive implications in particular 

types of markets. 

Some critics of current conglomerate merger policy have pointed 

out the "dangers" of an anti-promotional approach by the FTC and the 

courts. Professor Bork, for example, notes that "it is not utterly far

fetched to suggest that the rationale of P&G may soon form the basis of 

proposals for direct government regulation of the types of business 

activity viewed as suspect, particularly advertising."*^ The FTC had, 

146Ibid., p. 173. 

"Advantages of the Large Firm . . .," ojj. cit., p. 342. 

148. - - -to Op. cit., p. 72. 

149 
"The Supreme Court v. Corporate Efficiency," o£. cit,» p. 92* 
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it is true, repeatedly used the advertising argument in cases filed 

since 1966.^® 

If we accept the conclusion that promotional economies may po

tentially lessen competition or prevent potential entry by new companies 

and as such is vulnerable under Section 7, does it necessarily follow 

that all mergers by major advertisers are thereby illegal? Only future 

cases and decisions of course can provide a definite answer. However, a 

careful reading of the decisions in Procter & Gamble, General Foods» 

Eastern Airlines and others reveals that sweeping generalizations con

demning conglomerates on the basis of advertising advantages are open to 

challenge. 

Suppose, for example, that a steel producer rather than P&G had 

purchased Clorox. Such a company would probably have advertising powers 

and resources unavailable to Clorox alone, and thus there might result a 

potential lessening of.competition. However, it would seem that the 

advertising power of the acquiring company must be utilized through a 

medium amendable to the acquired product. If the steel company's adver

tising power in our hypothetical example were limited to a trade journal 

for the steel industry, then the acquisition of a bleach manufacturer 

could hardly be violative of Section 7, at least not on the basis of the 

promotional factor. Likewise, where the acquired product is sold to a 

relatively few "sophisticated" consumers (as, for example, jet aircraft 

in the Eastern Airlines-Remmert case) and the products are clearly dif

ferentiated, then the courts are not likely to dissolve a merger upon 

l^Opor example, in Broadway-Hale/Eroporium Capwell .(Chapter 11, 
and acquisitions by May Department Stores, American Bakeries, and by 
P&G in the Folger Coffee case. 
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the basis of advertising advantages. As Turner writes, "the cases of 

physically identical consumer products are comparatively few, and of 

course prohibiting a merger in no way prevents the realization of pro

motional economies by internal expansion.^ 

Sales promotion expenditures are not to be condemned in toto. 

In some instances advertising advantages transferred to an acquired firm 

may actually result in a stimulus to competition. A comparison of 

Procter & Gamble with the Lever Brothers case illustrated this possi

bility. In P&G, the market in which the acquired firm participated was 

composed of firms much smaller than the acquiring company, and the merger 

resulted in disproportionate strength emerging in one firm. In Lever 

Brothers, however, the selling firm (Monsanto Chemical) was competing at 

a disadvantage with large diversified firms experienced in advertising 

and marketing cleaning agents. The acquisition by Lever Brothers was 

permitted because Monsanto would have remained otherwise at a distinct 

competitive disadvantage with its rivals. Once again, the significant 

factor appears to be the nature of the products and the firms, disparity 

in size being an important consideration. In many instances, such as 

the above hypothesized steel-bleach merger, new conglomerate power may 

not tend to adversely affect competition in an existent oligopolistic 

market. 

In Procter & Gamble, Justice Douglas pronounced efficiencies 

irrelevant. "Possible economies," he said, "cannot be used as a defense 

to illegality." Support for his contention was found in the Supreme 

^^Op. cit., p. 1337. 
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Court's Brown Shoe decision which held that, though "beneficial to con

sumers," the cost savings resulting from the merger were a threat to "the 

protection of viable, small, locally-owned businesses."152 

Misinterpreting Justice Douglas, some have suggested that effici

encies per se are being condemned in conglomerate merger litigation. 

Such is not the case. What is being challenged is the method of achieving 

efficiencies which may threaten the very existence of smaller, locally-run 

businesses. While it is true that the line separating the results of 

efficiency from the methods employed, may be a thin one, it is nonethe

less generally discernible and must be comprehended to understand 

decisions in this area of merger law. 

Anticompetitive methods of achieving efficiency are nothing new 

to the business world. It was as a result of concern with these methods 

that the Sherman Act was passed in 1890. The large trusts that act was 

designed to prevent wefe, it may be argued, efforts to achieve the 

greatest possible degree of efficiency. By bringing all competitors to

gether under central control, the trust permitted utilization of pro

duction facilities in the most efficient manner. The power emerging 

from this centralization, however, could be and was misused. Large con

glomerate mergers today pose much the same problem. Even where they can 

be defended on the basis that they create economies and efficiencies 

(i.e.", in advertising), the very power created ..today by the consolidation 

could well be misused tomorrow. 

152 
For a discussion, see Bork, ojj. cit., p. 155. 
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Justice Douglas appears warranted in rejecting so-called ef

ficiency arguments as justification for methods whose potential is the 

lessening of competition. Justice Brennan, writing for the Court in the 

Philadelphia National Bank case, found similarly: "If anticompetitive 

effects in one market could be justified by pro-competitive consequences 

in another, the logical upshot would be that every firm in an industry 

could, without violating Section 7, embark on a series of mergers that 

would make it in the end as large as the industry leader."154 

Although it is established that possible efficiencies cannot be 

used to justify an otherwise illegal merger, several questions concerning 

efficiency remain in controversy. Will increases in efficiency auto

matically be considered as anticompetitive if other companies in the 

acquired industry subsequently have difficulty competing with the newly 

consolidated firm? Are there possible circumstances in which proof of 

increases in efficiency might qualify as evidence that an acquisition 

will increase competition? In effect, these questions ask the same 

thing: Are there certain types of efficiency that may qualify as at 

least a partial defense on behalf of the defendant in merger cases? 

The work of economists assists in answering this question. Eco

nomics has long distinguished between "external" and "internal" economies 

of scale. The former in the present context are those that accrue to a 

company as a result of its size and resources. External economies as a 

result of merger would include a better ability to obtain favorable 

financing, quantity discounts on purchases, lower transportation rates 

154 
i:w374 U.S. 321 (1963), p. 370. 
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for volume shipments, reduced advertising rates, and other forms of 

special consideration. Internal economies of scale, on the other hand, 

are those that accrue to a company as a result of its being able to 

spread overhead an increasing amount of output, thus lowering the per 

unit cost f a c t o r .^55 

Whereas the conglomerate can produce certain external economies 

(i.e., promotional), it is generally unable to produce internal economies 

of scale comparable to those produced by horizontal and vertical inte

gration. As Dr. John M. Blair writes: 

The lower costs that might result in a horizontal acquisition 
from the pooling of skills and know-how gained in the pro
duction of the same product from different facilities are 
absent. Likewise the conglomerate ecquisition affords little 
opportunity for the closing down of the less efficient faci
lities and the centralization of production in the more 
efficient.156 

The Supreme Court has been aware of these differences, clearly indicating 

in Procter & Gamble and General Foods that external economies could not 

qualify as proof of increases in efficiency sufficient to justify the 

merger. To date the Court has yet to review a conglomerate case where 

internal economies of scale were the prime defense. Whether such 

economies could be sufficient in a conglomerate case to sway the Court 

is unlikely, but, as in all of antitrust, predicting the unknown in this 

realm is a dangerous practice. 

The common theme running through all five deep pocket cases is 

that there is a greatly improved ability of the corporation to deal with 

Bock, op. cit.. p. 145. 

l-^"The Conglomerate Merger in Economics and Law," op. cit.. 
pp. 679-680. 
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the rigors of the market place as a consequence of the merger. In each 

case there is some form of subsidy of the acquired firm by the acquiring 

company. The subsidy may be direct and predatory as in the case of 

Reynolds Metals or it may take on the character of external efficiencies 

which raise entry barriers as highlighted in Procter & Gamble and General 

Foods. 

The deep pocket theory of Section 7 violation rests on two 

grounds. First, it is assumed that this type of acquisition will lead 

to concentration in the market—survival perhaps requiring the remaining 

firms to merge either among themselves or with other strong conglomerates. 

Second, destruction of smaller units is contrary to our traditional 

policy of protecting small business. The deep pocket theory does not 

establish a per se rule for conglomerate mergers, however. To prove a 

violation of Section 7, it is necessary to prove a disparity in size and 

resources between the acquired and acquiring corporations sufficient to 

alter the structure of the relevant market. The examination of loss of 

potential as well as actual competition is a key feature of these cases. 

Likewise, the increasing of entry barriers will raise questions con

cerning the merger's legality. 

On the other hand, there is little evidence that the FTC and the 

courts will consider ease of entry and the existence of potential compe

tition significant when it is present rather than absent. Indeed, in 

Scott Paper the initial decision of the hearing examiner was overruled 

in part as a result of his finding that "Scott has no power ... to 

control entry of new competitors into the market." 
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The existence of naked size and financial power is important in 

the developing theories of barriers to entry. Commissioner Elman fails 

conspicuously in his efforts to detract from the emphasis on P&G's size, 

a failure which was crystalized in the FTC's General Foods' decision. 

In effect, the deep pocket theory has evolved from its customary sub

sidization application in Reynolds Metals to the more sophisticated 

concept evident in Elman's analysis of product differentiation in P&G. 

Effective power need never be exercised. When a disproportionately large 

firm buys into an industry of small firms, the merger is open to attack 

on the grounds that it will "chill " price competition. None of the 

remaining small companies will risk a price war with a company capable 

of subsidizing prolonged and substantial losses. 

Critics reject this theory on both empirical and abstract bases. 

First, it is argued that proven instances of predatory or below-cost 

pricing are rare. Where they occur, Sections 2(a) and 3 of the Robinson-

Patman Act can be brought to bear on the offender. Donald Turner 

concurs with this view: "The belief that predatory pricing is a likely 

consequence of conglomerate size, and hence of conglomerate merger, is 

wholly unverified by any careful studies; research and analysis suggest 

1 
that in all likelihodd this belief is just wrong. Second, the notion 

that a large firm will lose money in a local operation because it can 

afford to do so, it is argued, "puts the cart before the horse." The 

157 
See, for example, Harsha, "Conglomerate Merger and reci

procity—Condemned by Conjecture?" o£. cit., p. 227. Penalties under 
the Robinson-Patman amendment to the Clayton Act include injunction, 
treble damage liability, and possible criminal prosecustion. 

^^Op. cit.. p. 1340. 
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The fact that a company can cover its losses with funds obtained else

where does not mean that it is profitable to do so. Predatory pricing 

would make economic sense only if the losses incurred will ultimately 

be exceeded by monopoly profits. As Adelman writes: "They will do no 

such thing unless there is a dollar to be made eventually; and if there 

is a dollar to be made, a local concern will be just as keen in seeking 

it and much less inhibited by fear of the law."^^ 

There is, of course, the possibility that a large diversified 

conglomerate may charge abnormally low prices on one of its products for 

profit-maximizing reasons, and unintentionally drive smaller competitors 

out of business. An abnormally low price on one product could in certain 

circumstances yield more than offsetting profits on other products. 

Professor Edwards comments: 

A concern that produces many products and operates across many 
markets need not regard a particular market as a separate unit 
for determining business policy and need not attempt to maximize 
its profits in the sale of each of its products, as has been pre
supposed in our traditional scheme. It may classify its products 
into such categories as money-making items, convenience goods, 
and loss leaders, and may follow different policies in selling 
the different classes.160 

Conglomeration, it should be noted, is not peculiarly susceptible to deep 

pocket subsidization. Professor Kaysen provides an amusing explanation: 

I think that a firm that manufactured fountain pens and hot-dogs 
and found that it was making lots of profits in fountain pens 
could subsidize its hot-dog sales and drive the other hot-dog 
producers out of the market. The question then arises that the 
firm could also follow the same policy if it had a big bank 
account, didn't manufacture anything but hot-dogs, and decided 

"Antimerger Act, 1950-60," American Economic Review; Papers 
and Proceedings." LI (May, 1961), pp. 242-243. 

l^'tonglomerate B£gness ^ Source of Power," 0£. cit., p. 332. 
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to spend its bank account driving'other firms out of the market. 
It wouldn't depend on conglomeration, it would depend on the 
willingness to lose some money in this process and the ability 
to finance the loser.161 

Predatory subsidization is improbable as a result of most con

glomerate acquisitions. Except iri Reynolds Metals, the subsidization 

contention has.not been a key issue in conglomerate cases decided to 

date. As the Deputy Assistant Attorney General, Robert A. Hammond, 

observes, the subsidization charge cannot be used "indiscriminately" in 

an effort to invalidate a conglomerate acquisition.162 On the same 

token, where a merger results in increased entry barriers, the loss of 

a major potential entrant, and/or an increased competitive ability as 

a result of the deep pockets of the parent, then the Commission and 

the courts have ample precedent for finding the merger in violation of 

Section 7. James Rill is not far wrong when he concludes that anti

trust law, at least for the big conglomerates, has become a "money power 

limitation law."163 

^^Concentration Hearings (1965), op. cit., p. 559. 

162Interview, April 18, 1969. 

163Interview, April 14, 1969. 



CHAPTER 10 

RECIPROCITY THEORY 

The term "reciprocity" may be defined as "the practice whereby 

firms, overtly or tacitly, make concessions to one another in order to 

promote their own business interests."164 rp^e usuai example of this 

practice is reciprocal buying, where a firm employs its buying power 

to promote its own sales. 

In contrast to the deep pocket, reciprocity is not primarily 

concerned with the market power of sellers. Rather, it is based on the 

significance of a firm as a purchaser of products whose suppliers are 

also potential customers of the purchaser's products. Reciprocal buying 

may be the consequence of tacit "mutual-dependence-recognized" where 

the buyer is a large company and a large purchaser of the particular 

products of a smaller company. 

Reciprocal buying is not a rare phenomenon. In a 1963 Wall 

Street Journal survey, it was found that 78 per cent of purchasing 

agents in companies of all kinds with sales over $50 million annually 

employed reciprocal dealing.The survey concluded that as much as 

20 per cent of the total sales volume of the country in 1963 was the 

result of reciprocity. In 1965, nearly 60 per cent of Fortune's list 

^^In the Matter of Consolidated Foods Corporation. CCH Trade 
Regulation Reporter, par. 16182. 

165Wall Street Journal. (December 4, 1963), p. 1. 
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of 500 largest corporations had "Trade Relations" departments whose 

general function was to supply the sales department with data on their 

company's purchases from each supplier in the hope of persuading the 

supplier to become a customer as well.^*® 

Certain economic conditions have been found to be particularly 

conducive to reciprocal buying. Among these are a sloping demand curve 

with marginal costs constant over a wide range of output, excess ca

pacity and diversification of sales. The latter is particularly crucial. 

By definition, a conglomerate firm operates in more than one product or 

geographic market. As Betty Bock writes: "... (B)enefits can be 

equal only if the two companies have a wide range of such relationships 

and each of the companies has potential, if not actual, alternative 

sources and outlets whose presence is an implicit element in the 

bargaining between them."^7 The diversified conglomerate, in other 

words, has a greater number of reciprocal buying opportunities than an 

equal-sized single-product firm. 

*^The fact that reciprocity has only lately come under major 
attack by the FTC, the Antitrust Division, and the court does not in
dicate that it is new. Indeed, it has been dated as far back as the 
Phoenician traders. The Wall Street Journal suggests that it is as old 
as business itself. (December 4, 1963), p. 1. Adam Smith in The Wealth 
of Nations noted the practice: "It is the most underling tradesmen only 
who make it a rule to employ chiefly their own customers. A great trader 
purchases his goods always where they are cheapest and best, without re
gard to any little interest of this kind. Op. cit., p. 460. See also, 
K. A. Hinnegan, "Potential Reciprocity and Conglomerate Mergers: Con
solidated Foods Revisited," Buffalo Law Review. XVII (Spring, 1968), 
p. 633. 

"Mergers and Reciprocity: The Supreme Court Considers A 
Merger's Effects on Distribution,11 Conference Board Record. II 
(July, 1965), p. 29. 
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Diversification may not only increase the frequency of reci

procity, it may also increase the magnitude of the practice. Narver 

explains: 

By diversifying into products requiring the same output as its 
old products, a firm enlarges its potential reciprocity by 
being able to exert greater economic pressure on suppliers who 
are potential buyers. Thus, for instance, if there is much 
production-node commonalty in the diversification, the quantity 
of the inputs may be substantially increased. To that extent, 
reciprocity based on inputs.is enhanced.1^8 

Even where reciprocity is not demanded by the larger firm, that firm, by 

increasing its purchases from suppliers buying from it, has adopted a 

"psychological reciprocity" policy. Suppliers will tend naturally to 

buy from the big purchaser of their goods such as to maintain his good 

will. 

The practice may manifest itself in an anticompetitive effect 

even where the goods it induces a firm to buy are equal in price and 

quality to those available from other sellers. The very existence of 

reciprocity denies competitors the chance to compete on the same basis 

in terms of service, dependability, and price. Where the practice 

results in the purchase at a higher price or the acceptance of lower 

quality, reciprocity will raise the purchaser's cost of production and, 

ultimately, the price that will be paid by the consumer. 

The specific economic effects of reciprocity will depend upon 

the power and products of the firms employing the reciprocity technique. 

The nature of the markets in which the relevant companies operate and 

the competitors they face will also be important factors. In essence, 

reciprocity, like the deep pocket, requires the transfer of power a 

168jjarver, °P« cit., p. 113 . 
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corporation may have in one market to another market. As Narver writes, 

. . (t)he primary economic significance of reciprocity is that a firm 

is often enabled to make sales that it could not otherwise make or could 

make only at greater cost."169 p0r the conglomerate with its large and 

diversified buying power the potential for reciprocity is considerable. 

Such a company has greater power in the market in which it buys and more 

opportunity to transfer that power effectively to other markets in which 

it sells. 

The Antitrust Division has been the principal proponent of a 

simple and severe test vis-a-vis conglomerate reciprocity. It has 

sought to have employed under Section 7 the strict rules originally ap

plied under Section 3 of the Clayton Act and Section 1 of the Sherman 

Act. Section 3, it will be recalled, prohibits exclusive dealings and 

tying arrangements where their effect "may be to substantially lessen 

competition or tend to create a monopoly in any line of commerce." This 

language closely parallels that in the relevant part of Section 7. On 

the basis of this similarity, the Department of Justice has endeavored 

to apply the test laid down in the Standard Stations case (1946) to 

invalidate certain conglomerate mergers resulting in a potential for 

reciprocity.1^0 

169Ibid. 

170 
Standard Oil Company of California v. United States, 377 U.S. 

293 (1949). Until recently there had been few cases involving the ap
plication of the antitrust laws to reciprocal dealings. Apart from the 
activity in the 1930s by the FTC (see, for example, Waugh Equipment 
Company, 15 FTC 232 (1931); Mechanical Manufacturing Company, 16 FTC 67 
(1932); California Packing Corporation, 25 FTC 378 (1937), all under 
Section 5 of the FTC Act) there was little antitrust attention paid to 
reciprocity. 
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One of the difficulties in such an approach is that reciprocity 

does not require any agreement or meeting of conspirators. It may be 

unilaterally imposed by a conglomerate with sufficiently large purchas

ing power, or may result merely from psychological factors. Even where 

the practice can be proven to exist, a court may be more reluctant to 

order divestiture than it would have been to forbid the merger in the 

first place. Nevertheless, a body of case law is developing under 

Section 7 which is adding a new dimension to illegality of the con

glomerate merger. The rationale for such attack is summarized by the 

Federal Trade Commission in this passage from Consolidated Foods, one of 

the cases to be analyzed in the chapter: 

It (reciprocity) distorts the focus of the trader by interposing 
between him and the traditional factors of price, quality and 
service an irrelevant and alien factor which is destructive of 
fair and free competition on the basis of merit. The efficient 
producer may thereby suffer loss because of a circumstance ex
trinsic to the worth of its product. In this situation, it is 
the relative size and conglomerate power of business rivals, 
rather than economic efficiency, that may determine firm growth 
and success and ultimately, the allocation of resources. 

Case 6: Ingersoll-Rand/Goodman, Lee-Norse, Galis 

The first major conglomerate case to come before a court on a 

charge of reciprocity involved the acquisition by Ingersoll-Rand Company 

172 of certain assets of three companies producing coal mining equipment. 

Ingersoll-Rand in 1963 acquired the assets of the mining and rock 

^•'•Docket 7000 (November 15, 1962), rev'd. on other grounds, 329 
F.2d 623 (1963). 

^^United States v. Ingerso11-Rand Company, 218 F. Supp 530 
(1963); Rosenberg, District Judge. The injunction order was appealed to 
the circuit court. United States v..Ingersoll-Rand Company, and Hastie 
and Ganey, circuit judges. Judge Biggs delivered the opinion. 
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crushing machinery and industrial manufacturing business of Goodman 

Manufacturing Company for $8 million; purchased all the properties for 

stock of Lee-Norse Company, and acquired all the outstanding shares of 

Galis Electric and Machine Company. 

When the Government received in December, 1962, a published 

report on the impending merger, the Antitrust Division wrote Ingersoll-

Rand requiring additional information on the competitive impact of the 

acquisition. Failing to receive sufficient information from the company, 

the Government served upon the merging companies a civil investigative 

demand, dated February 25, 1963, and simultaneously required assurance 

that it would be notified in advance of any closing of the proposed 

acquisitions. The companies refused to be bound to such notification, 

whereby the Government filed its complaint v?ith supporting affidavits in 

United States District Court for the Western District of Pennsylvania. 

Ingersoll-Rand is a large diversified manufacturer of industrial 

machinery with total assets and annual sales in the year of acquisition 

each exceeding $180 million. At the time, Goodman had total assets of 

$16,276,000 and total sales of $14,339,000; Lee-Norse had total assets 

of $4,475,000 and total sales of $12,648,000; and Galis had total assets 

of $2,149,000 and total sales of $1,420,000. 

The district court noted that there are several distinct cate

gories of coal mining machinery and equipment that are generally recog

nized. These include (1) the continuous miner, (2) face coal mining 

machinery and equipment, and (3) underground coal mining machinery and 

equipment. Examining the evidence, the court ascertained a relevant 

line of commerce consisting of "continuous miners and particularly 
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categories of continuous miners as borers and ripper types, and as re

lates to face mining machinery and equipment, and as it relates also to 

underground coal mining machinery and equipment as broader lines."173 

It was agreed that such equipment is sold throughout the country, and 

the entire United States was defined as the relevant "section of the 

country." 

As the case was dependent upon the nature of the industries and 

companies involved, a careful examination was made of both. It was 

found that since World War II underground bituminous coal mining had 

been revolutionized by the introduction and increased usage of large 

expensive extractive machinery which had resulted in lowering the per 

man hour cost of mining equipment. This number included two of the de

fendants, Lee-Norse and Goodman. 

Lee-Norse's continuous miner was a ripper type machine and was 

the nation's largest seller, accounting for nearly half of total sales. 

In addition the machine was protected by extensive patent coverage. 

Lee-Norse also manufactured jitneys and portal buses used in coal mining. 

Goodman Manufacturing Company, a competing manufacturer of continuous 

miners, also manufactured cutters, loaders, belt conveyors, mine loco

motives, shuttle cars and other mining products. Galis did not manu

facture continuous miners but did turn out roof drills, face drills, 

utility cars, and portal cars. At the time Ingersoll-Rand produced only 

rock drills and rock crushing machinery for the coal industry. These 

three acquisitions would enable Ingersoll to produce a full line of face 

coal mining machinery and equipment. 

173218 F. Supp. 530 (1963), p. 550. 
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Prior to the acquisitions, Ingersoll-Rand had commissioned a 

study by W. L. Wearly to determine the desirability of developing its 

participation in the mining machinery industry. That study found that 

the manufacture and sale of underground coal mining machinery had been 

profitable for ten years, profits before taxes running as high as 33 

per cent for some firms. The Wearly Report recommended the acqui

sitions The Report also noted that the coal industry would continue 

to supply 70 per cent or more of the fossil fuel requirements for steam 

electric plants in 1975, and that the coal machinery market -would grow 

considerably over the period. 

Ingersoll-Rand was particularly impressed by the possibilities 

of being able to offer a full line of products. The acquisitions would 

create a sales advantage for the company in that it could then be in a 

position to make package deals. Ingersoll-Rand already had a financial 

subsidiary which made loans to its customers and suppliers. If the pro

posed acquisitions were completed, the merged company would have the 

broadest line in the coal mining machinery and equipment field. 

From a preliminary view, the court noted that the economies of 

scale which would result from the merger could place the remaining 

sellers of these products at a distinct competitive disadvantage. "The 

continued existence of these smaller companies, some only a fraction 

of the size of Ingersoll-Rand, could be seriously threatened unless they 

too can achieve the economies of large scale operation." As in earlier 

deep pocket cases, it was further pointed out that this could result in 

174320 F.2d 509 (1963>^.pp. 518-519. 
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additional defensive mergers among the smaller producers, further in

creasing concentration "in an already highly concentrated industry." 

The district court, however, chose a novel argument upon which 

to base its verdict of illegality. In a complex line of reasoning, the 

court found that the acquiring company could use its buying power to 

influence their buyers to purchase from Ingersoll-Rand's newly acquired 

subsidiaries. Specifically, this reciprocity resulted from the fact 

that Ingersoll-Rand was a manufacturer of general industrial machinery, 

It merged with three firms manufacturing coal mining machinery, and 

the customers of these companies included steel mills. These steel 

companies, interested in selling steel to Ingersoll-Rand, thus became 

a customer of one division of the diversified firm and a supplier of 

another. Ingersoll-Rand, as a major purchaser of steel, could threaten 

the steel companies with withdrawal of business if they did not buy coal 

from companies which purchased mining machinery from Ingersoll-Rand's 

acquired facilities. 

Such a practice was termed "three-company vertical reciprocity." 

It occurs when a company buys from a supplier in proportion to the sup

plier's purchases from a third company. It is reciprocal in that there 

is a suggestion by one seller to a potential customer that if the 

customer buys from it, the customer's potential customers for whom the 

original supplier is a major outlet will subsequently buy more from the 

customer. While the specifics in this case are complicated, the es

sential condemnation of reciprocity is quite simple, as stated by the 

district court: 
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This is particularly destructive of competition because it trans
forms substantial buying power into a weapon for 'denying com
petitors less favorably situated access to the market.' United 
States v. Griffith, 334 &.S. 100 at 108 . . . (1949). It dis
torts the focus of the purchaser by interposing between him and 
service, an irrelevant and alien factor which is destructive of 
fair and free competition on the basis of merit. The competition 
may thereby suffer less because of a circumstance not bearing 
directly on the worth of his product. In this situation, it is 
the relative size and conglomeration of business rivals, rather 
than their competitive ability, that may determine success. -^5 

The court ruled that the mere possession of such vertical reci

procity power was sufficient to condemn the merger as "sophisticated 

businessmen are quick to see the advantages in securing the goodwill of 

the possessor."176 Although a private plaintiff must demonstrate hard

ship or damage having resulted, the United States as plaintiff is not 

required to prove actual public detreraent in order to secure a ruling of 

Section 7 violation. Indeed, the Congress was specifically aware of the 

dangers of potential reciprocity when it passed the Celler-Kefauver 

C 

Amendment in 1950. As House Report 1191 stated: 

. . . (T)he bill is intended to permit intervention in such a 
cumulative process when the effect of an acquisition may be a sig
nificant reduction in the vigor of competition, even though this 
effect may not be so far-reaching as to amount to a combination 
in restraint of trade, create a monopoly, or constitute an at
tempt to monopolize. Such an effect may arise in various ways: 
. . . establishment of relationships between buyers and sellers 
which deprive their rivals of a fair opportunity to compete.1^7 

Having established a finding of reciprocal illegality, the court 

next examined the defendantscontention that the proposed acquisition 

coald not violate Section 7 because the coal industry would welcome the 

^•75218 F. Supp. 630, p. 552. 

176Ibid. 

^77ppt cit., p. 8. 



351 

entry of a large diversified manufacturer willing to offer easier credit, 

leasing arrangements, a full line of products, and other "advantages" 

concomitant with great size. The court ruled "benefit to the coal oper

ators" cannot be the standard for determining Section 7 legality. 

Were the mergers allowed, Ingersoll-Rand would possess or domi

nate approximately 60 per cent of the industrial field of continuous 

miners, 45 per cent of face coal mining machinery, and 30 per cent of 

underground coal mining machinery. This clearly would have exceeded the 

precedent established in Brown Shoe, where only five per cent of nation

al sales were at issue. Furthermore, the significance of such figures 

was enhanced as a result of the relatively small number of companies in 

the relevant product lines, each becoming more prone to monopoly as a 

result of this merger. "Eliminating smaller corporations may quite 

179 
understandably be frustrating the Congressional design. "•L/3 

< 

An interesting twist in the case was offered by defendant Lee-

Norse which complained that it would suffer "irreparable injury" if the 

preliminary injunction were issued. It stated that the company required 

additional capital and a delay in the closing of the transaction would 

permit other manufacturers to "exploit" its difficulties, resulting in 

its losing both customers and employees. Both Goodman and Galis made 

similar statements. Goodman argued that it stood to lose more than 

$2 million in business in India if the merger were not consummated and 

*^218 F. Supp. 530, op. cit., p. 553. Some have criticized 
this conclusion in that it appeared to say illegality was to be found 
when a merger enabled better service to consumer. See, for example, 
Bork & Bowman, "The Crisis of Antitrust," o£. cit., p. 374. 

1^9218 F. Supp. 530, p. 551. 
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Galis contended that it had no money in its treasury with which to pay 

debts currently maturing.18® The court, after examining financial 

records of the three companies, found no merit in their complaints. "It 

appears . . . that if the acquisitions are to be permitted after a final 

hearing, the only real loss which may be suffered by the parties is that 

of delay."181 

Further, the court concluded that if the acquisition were per

mitted, even temporarily as urged by the defendants, the result would be 

the passing of records, trade secrets and other confidential matters 

into the possession of Ingersoll-Rand. "One may seriously doubt that 

the parties, after years or after only a few months, will be able 

through divestiture to disintegrate so as to recreate or re-establish 

the status quo of all the companies and related matters as of the time 

of the granting of this preliminary injunction."18̂  The district court 

C 

ruled in the Government's favor and issued a preliminary injunction. 

There was some doubt if the issuance of a preliminary injunction 

could be appealed, but the third circuit court agreed to re-examine the 

1 case. It upheld the lower court on reciprocity and deep pocket 

grounds, noting that "the acquisitions will reduce the number of manu

facturers of conventional face coal mining machinery and equipment from 

six to four as has already been stated. The acquisitions will increase 

^^Ibid.. pp. 545-546. 

181Ibid.. p. 547. 

182Ibid., p. 543. 

l83320 F.2d 509 (1963). 
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the already substantial degree of concentration among the manufacturers 

of continuous miners."184 Having lost the second round, the defendants 

agreed to settle the case by consent decree. 

Case 7: Consolidated Foods/Gentry 

The first conglomerate case involving reciprocity to reach the 

Supreme Court has become a landmark in the development of conglomerate 

merger law. On April 30, 1951, Consolidated Foods Corporation of Chi

cago acquired Gentry, Inc. of Los Angeles. The subsequent challenge 

marked the Federal Trade Commission's first attempt to block reciprocity 

under Section 7 of the Clayton Act.^5 

Large food manufacturers have used the merger technique almost 

exclusively to expand into new industries. A 1966 FTC study on "The 

Structure of Food Manufacturing" revealed that 88 per cent of the new 

industries entered by the 25 largest food Cmanufacturers between 1950 and 

1966 had been entered via merger.!®^ Such merger activity was largely 

found to be concentrated among the largest food manufacturers. A prime 

example is Consolidated Foods Corporation. 

184Xbid., p. 523. 

185f^c Docket 7000, (December 18, 1957); interlocutory appeal 
denied, (March 4, 1960); FTC decision (November 15, 1962), CCH Trade 
Regulation Reporter, par. 16,182, Commissioner Elman wrote the Com
mission decision; Commissioner Anderson dissented. Final order to cease 
and desist (March 22, 1963); Reversed. Consolidated Foods Corporation v. 
Feideral Trade Commission. 329 F.2d 623 (1964); Reversed, Federal Trade 
Commission v. Consolidated Foods Corporation. 380 U.S. 592 (1965). 

1 
Technical Study No. 8, National Commission on Food Marketing 

(June, 1966), p. 146. 
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Incorporated in 1941 as a wholesale grocery house, Consolidated 

subsequently expanded by mergers and acquisitions to encompass a wide 

variety of food enterprises. Between 1951 and 1961, it made 29 differ

ent acquisitions, which resulted in its producing such diversified food 

items as canned soups, pickles, baked goods, frozen foods, beet sugar, 

dehydrated onion and garlic, and spices. In addition it sold food 

products through its own wholesale and retail outlets in a number of 

states.As a result, Consolidated's sales by 1965 had reached $790.1 

million, much of this volume directly attributable to such acquisitions 

as that in 1951 of Gentry, Inc. 

At the time of acquisition, Gentry operated two plants and had 

assets valued at $1,600,000. Consolidated's sales then were only $60 

million. Gentry produced dehydrated onion and garlic sold primarily to 

food processors and institutional users such as restaurants and large 

food servicing organizations. The total'industry involved was relative

ly small with dehydrated onion sales running at $3.9 million annually 

and dehydrated garlic sales at $1.2 million. 

The level of concentration in the relevant markets, however, was 

extreme.188 At the time of the challenged acquisition, the industry 

consisted of only three domestic producers of both dehydrated onions and 

garlic. They were Gentry, Basic Vegetable Products, Inc., and Pucci-

nelli Packing Company. One additional concern, J. R. Simplot Company, 

^^Consolidated Foods Corp. v. FTC. 329 F.2d 623 (1964), p. 624. 

188guch concentration is not limited to dehydrated garlic and 
onions. Joe Bain has found that "about 80 per cent of food industry 
value added by manufacture is in industries which are oligopolistic." 
See Industrial Organization, op. cit., pp. 124-132. 
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produced only dehydrated onions. Since 1951, Simplot had left the field 

and Gilroy Foods, Inc., which had entered in 1959, was subsequently 

acquired by McCormick Foods, Inc. In 1961, a subsidiary of the giant 

General Foods Corporation announced plans to enter the industry. 

Federal Trade Commission., The acquisition of Gentry by Con

solidated Foods was challenged by the Federal Trade Commission on the 

grounds that it would increase concentration in the relevant market and, 

more importantly, result in the potential for reciprocal dealings. The 

initial decision was handed down by Hearing Examiner Earl J. Kolb late 

in 1961. He found that the acquisition created a "substantial change" 

in the dehydrated onion and garlic industry and resulted in the "re

placement of Gentry by a substantially stronger over-all competitive 

unit in an industry composed of relative equals."189 ^he resulting 

disparity in size of the competitors indicates a "serious industry im-

C 
balance, the effect of which may be to substantially lessen competition 

and tend to create a monopoly." 

The hearing examiner then examined the possibility of reciprocal 

dealings as a result of the merger. He found that the possibility was 

a real one: 

The acquisition of Gentry has not only created a protected market 
for Consolidated, insofar as suppliers who are already purchasing 
dehydrated onion and garlic from its Gentry Division are con
cerned, but in addition has served as an inducement for concerns 
to buy onion and garlic from the Gentry Division of Consolidated 
where such concerns were desirous of becoming suppliers of Con
solidated.^® 

189FTC Docket 7000 (December 29, 1961), 62 FTC 929, p. 944. 

190Ibid.. p. 937. 
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The post-acquisition record revealed a number of examples of reciprocal 

buying. Gentry had never been able to sell to J. J. Gielow & Sons, Inc., 

a Detroit processor of pickles. Following the acquisition by Consoli

dated, Gentry requested Emil Rohut of Consolidated's Buying and 

Purchasing Office to assist in obtaining business from Gielow, which at 

the time was a major supplier of Consolidated. The results were obvious 

and dramatic. In 1953, Gielow purchased 1,100 pounds of dehydrated 

onion and 450 pounds of dehydrated garlic from Gentry and, beginning in 

1954, all of its supplies of the two commodities were purchased from 

Gentry. As a result of reciprocity pressures from Consolidated Foods, 

Gielow had cancelled all future purchases from Gentry's competitor, 

Basic Vegetable Products, Inc.^^ 

The Gielow incident was found not to be unique. Many other 

aspects of reciprocal dealing could be identified. Among them was that 

involving Gerber Products Company, the baby food maker. Prior to the 

Consolidated Foods' acquisition, Gerber considered Gentry's products to 

be inferior and did not purchase any of its requirements from the compa

ny. Gerber was, however, a substantial supplier of baby food to various 

divisions of Consolidated, including its retail outlets. Daniel Gerber, 

President of Gerber Products, testified in the proceeding that the 

Chairman of the Board of Consolidated Foods subsequently notified him of 

the Gentry acquisition, noting that 'Berber's Baby Food Products are a 

wonderful line and we are happy to see them selling exclusively in the 

divisions of our Consolidated Grocers Corporation," and suggesting that 

191Ibid., pp. 938-939. 
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Gerber begin buying Gentry products.^92 Thereafter, Gerber made 

purchases from Gentry. 

The hearing examiner also found that during the years following 

the acquisition, the dehydrated onion and garlic markets grew sub

stantially. Domestic sales of dehydrated onion more than doubled, while 

sales of dehydrated garlic tripled, between 1950 and 1958. During the 

same period, Gentry improved its relative position in dehydrated onion 

but lost in dehydrated garlic; its major competitor, Basic, found its 

market shares moving in the opposite direction, as Table 12 reveals. 

Thus, despite reciprocal power, Gentry had not been uniformly successful 

in increasing its share of the market. 

TABLE 12 

SHARES OF TIIE MARKET, 
DEHYDRATED ONION & GARLIC 

1950 AND 1958 c 

Dehydrated Onion 1950 1958 

Gentry 28% 35% 
Basic 60% 57% 

Dehydrated Garlic 

Gentry 51% 39% 
Basic 36% 50% 

Source: 62 FTC 929 

Before the entire Federal Trade Commission, Consolidated did not 

deny that it had had reciprocity "contact," but it did deny that it had 

192Ibid., pp. 937-938. 
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exercised reciprocal pressures. Furthermore, the company argued that 

its reciprocal buying "contacts" had been largely ineffective—that 

major processors continued to buy where they pleased and refused to be

come dependent upon one source, and that the mere existence of reci

procity could not have a significant effect upon competition.-^3 

The Federal Trade Commission disagreed. Commissioner Elman, 

writing the decision, found the merger to be illegal under Section 7 

"because it created the serious danger that Gentry would acquire a pro

tected market, in which fair competitive opportunities would be denied 

to other sellers of dehydrated onion and garlic" as the result of reci

procity.^^ The Commission agreed with Consolidated Foods that, prior 

to the merger, the company had not purchased Gentry's products in large 

quantities. However, as a wholesaler and retailer of food products, it 

did purchase from industries which regularly used dehydrated onion and 
< 

garlic. These industries would be subject to pressure, direct or 

indirect, to buy from Gentry. Gentry's competitors were unable to 

employ reciprocal buying, and the merger therefore altered the dehy

drated onion and garlic market in a manner likely to substantially 

lessen competition. 

Commissioner Elman found precedent in three early cases in which 

the Commission had held that overt and coercive implementation of reci

procity was an unfair method of competition in violation of Section 5 

of the FTC Act. In the first, Waugh Equipment Company, officials of 

•^-^Brief for Consolidated Foods Corporation (microfiche), p. 25. 

19462 FTC 929, p. 948. 
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Armour & Company had acquired stock in the Waugh Equipment Company, a 

minor manufacturer of draft gears.^95 Armour then used its vast power 

as a major rail shipper to induce railroad companies to buy draft gears 

from Waugh. As a result, Waugh's share of the market for draft gears 

for new freight equipment rose from less than one per cent in 1924 to 

nearly 35 per cent in 1930. The Commission concluded that Waugh and 

Armour had "taken advantage of a competitive weapon, oppressive and 

coercive in nature," which tended unduly to suppress competition by 

preventing customers "from exercising their free will and judgment in 

determining which device is the most efficient and will best serve their 

needs at the lowest net cost over a period of time." 

196 
Mechanical Manufacturing Company presented a similar case.7" 

Swift & Company controlled Mechanical Manufacturing, a maker of such 

railway equipment as draft gears, bumping posts, and coupler centering 

devices. As in the Waugh case, railroads were urged to buy Mechanical's 

products by promises of future Swift & Company freight traffic and the 

threat of withdrawal of existing traffic. On occasion, Swift did divert 

traffic to railroads willing to comply. As in Waugh, the Commission 

found that the FTC Act had been violated. 

The third case cited as precedent by Commissioner Elman was one 

involving California Packing Corporation^97 California Packing was a 

large diversified processor and distributor of many different kinds of 

19515 FTC 232 (1931). 

19616 FTC 67 (1932). 

19725 FTC 379 (1937). 
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food products. Its subsidiary, Encinal Terminals, operated wharves, 

sheds, warehouses, and switch tracks on San Francisco Bay for the 

purpose of handling rail and steamship freight at the waterfront. By 

threatening to shift their purunases of raw and manufactured materials, 

California Packing placed pressure on its suppliers to change their 

freight shipments from other terminal companies to Encinal. Steamship 

companies as well were coerced into diverting freight tonnage to Encinal 

Terminals, even where the move was uneconomical. The Commission ruled 

that the "principal consideration" for California Packing's purchases 

from its suppliers became "the volume of tonnage routed by said in

dustrial concerns through the said Encinal Terminals . . . instead of 

the usual and normal competitive considerations such as quality, 

service, and price . . The practice was held to be an unfair method 

of competition. 

These cases, according to Elman, were all similar to Consoli

dated Foods. In each substantial buying power had been transformed into 

"a weapon for denying competitors less favorably situated access to the 

market."^98 <jhe opinion theorized that the conglomerate merger is 

likely to produce an industry structure that facilitates reciprocal 

buying and concluded: "The potential practical consequences are dra

matically illustrated in the Vlaugh case .... The danger of such 

consequences, we must find, also exists here as a practical reality."199 

19862 FTC 929, p. 952. 

199Ibid., p. 955. 
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Without examining post-acquisition behavior and confining its 

analysis to market structure, the Federal Trade Commission presented two 

arguments to prove the probability of anticompetitive effect of the 

merger. It first demonstrated that the market structure created by the 

acquisition made reciprocal buying inevitable. Firms would implicitly 

realize that they should buy from Gentry if they desired to sell to Con

solidated. Second, the Commission argued that Consolidated could use 

its reciprocal power whenever it chose to do so. The main problem was 

whether Consolidated had any genuine leverage in dealing with food pro

cessors. Although evidence clearly indicated that Consolidated had 

occasionally applied reciprocity pressure, respondent insisted that 

"reciprocal buying was employed only sporadically and with limited suc

cess." 

The FTC refused to accept Consolidated's argument, suggesting 

that the company had misconceived the nature of Section 7 and the sig

nificance of the evidence presented: 

That respondent has not chosen to systematize and vigorously en
force its reciprocal buying policy is of far less significance 
than that it obtained the power to do so by merger, and that by 
actually using its power on occasion to disadvantage competitors 
unfairly, respondent demonstrated that its possession of such 
power posed a real and substantial, and not merely abstract or 
theoretical, threat to competition. (Emphasis in original)2"" 

There was some question as to how "substantial" the threat was. 

Some 90 per cent of Gentry's sales were to customers purchasing in 

excess of 10,000 pounds of onion and/or garlic per year. Consolidated's 

testimony that it was pointless to exert pressure on national suppliers 

200T, ., QCO Xbid., p. 958. 
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is more than plausible. Donald Turner, for example, contends that "(t)o 

refuse to carry national brands that command widespread consumer ac

ceptance would probably cost Consolidated far more money at the retail 

level than it would gain from even greatly increased sales of onion and 

garlic."2®* 

The FTC believed that substantiality had clearly been indicated, 

however. It found that one-fourth of the available market stood to be 

influenced by the possibility that Consolidated would withdraw patronage 

909 
unless Gentry were patronized. Noting that this figure may be "con

servative", the Commission claimed that other prospective purchasers 

could also be psychologically influenced--hoping that their new purchas

es from Gentry would be reciprocated in the form of new orders from 

Consolidated: "The latent force of Consolidated*s buying power," wrote 

Commissioner Elman, "therefore undoubtedly exceeds one-fourth of both 

markets by a substantial margin. The area' of prospective market fore-

closure is thus not merely significant, but exceptionally large." 

Court of Appeals. The court of appeals for the seventh circuit 

disagreed with the Commission.2®^" In reversing the FTC, it placed 

primary emphasis upon the post-acquisitions evidence that the merger had 

little or no effect on the market's behavior. Although noting that the 

2Q10P. cit., p. 1393.. 

20262 FTC 929, p. 957. 

203Ibid. 

204s29 ]?.2d 623 (1964). The case was heard by circuit judges 
Knoch and Castle, and District Judge Mercer. Judge Castle delivered the 
opinion. 
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evidence revealed several instances where Consolidated had overtly 

attempted to employ its reciprocity power, the court concluded that 

"this was not a matter of across-the-board company policy."205 

Reiterating the Brown Shoe Section 7 test requiring that, for an 

acquisition to be condemned, it must be proved that a reasonable proba

bility of substantial injury to competition exists, Judge Castle added 

that "(p)robability can best be gauged by what the past has taught." 

He concluded: "We are convinced that the Commission has mistakenly re

jected what the record demonstrates as to the past in favor of a future 

possibility based on conjecture and speculation."206 

Ten years of post-acquisition evidence had failed to indicate 

that Gentry had profited unreasonably from its merger with Consolidated. 

Indeed, the court noted that even with an improved product, Gentry was 

able to increase its share of the dehydrated onion market by only seven 

c 

per cent and it had sustained a decrease of some 12 per cent in its 

share of the dehydrated garlic market. "If the increase in Gentry's 

market share of its onion business were attributable to business reci

procity—implied or overt—it seems that it should have similarly af

fected Gentry's garlic business."207 Furthermore, in several instances 

where overt attempts had been made, the efforts had failed, or, where 

purchases had been increased, such was found due to normal competitive 

factors (i.e., better quality or service). 

205329 F.2d 623 (1964). p. 625. 

206Ibid., p. 627. 

207Ibid., p. 626. 
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The court of appeals ruled that the "(e)vidence failed to sup

port finding of Federal Trade Commission that the acquisition . . . had 

probability of substantially lessening competition or creating monopoly 

within proscription of Clayton Act."2®8 As post-acquisition evidence 

was found to refute the Commission's conclusions, the petition of Con

solidated was granted and the Commission's order was set aside. 

The Supreme Court. Consolidated Foods presented the Supreme 

Court with the first opportunity to consider what all parties agreed was 

basically a conglomerate merger. Aware of its precedential significance, 

the Court appeared somewhat cautious in its findings. Nevertheless, it 

firmly established the conglomerate merger as challengable under the 

Clayton Act.209 

On appeal to the high court, the FTC took direct issue with the 

court of appeals and argued that post-acquisition evidence is not ger

mane to a decision concerning the potential effects of a merger. Con

solidated Foods, in its brief, contended that the Government's argu

ments were based on speculation, that the record demonstrated the lack 

of any reciprocity power, that there were business reasons why 

208Ibid., p. 624. 

209 
The case was argued before the Supreme Court on March 10 and 

11, 1965. Solicitor General Cox argued the cause for petitioner. With 
him on the brief were Assistant Attorney General Orrick, Nathan Leven, 
Lionel Kestenbaum, James Mcl. Henderson and George R. Kucik. Daniel 
Walker argued the cause for respondent. With him on the brief were 
A. A. Owen, Bruce Bromley, George B. Turner, and Allen F. Maulsby. 
Herbert B. Griswold filed a brief for Trabon Engineering Corporation, 
et. al., as amici curiae, urging reversal. Thomas V. Loykn and Edward 
D. Croker filed a brief for Eaton Manufacturing Company, as amicus 
curiae, urging affirmance. The decision was 7-to-0, Justices Stewart 
and Harlan concurring with the majority opinion, delivered by Justice 
Douglas. 
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purchasers do not buy merely as a consequence of possible sales, and 

that there was no legal kinship between reciprocity and illegal vertical 

tying arrangements 

The Court wasted little time in determining the legality of 

reciprocity. Justice Douglas noted at the outset that the '"reci

procity* made possible by such an acquisition is one of the congeries of 

anticompetitive practices at which the antitrust laws are aimed." The 

practice "results in 'an irrelevant and alien factor,1 . . . intruding 

into the choice among competing markets, creating at the least 'a 

911 
priority on the business at equal prices'." 

The evidence on reciprocity noted by the Court was of two types. 

First, a Consolidated official had written to the company's distributing 

divisions, asking them to check a list of prospective buyers of de

hydrated onion and garlic, noting which ones were suppliers of Con

solidated, and whether purchases were relatively small or large. Second, 

several food processors had written to Consolidated that they valued its 

busines and would definitely buy from the Gentry division in return. 

210 
Brief for respondent, filed February 18, 1965, by the Chicago 

law firm of Hopkins, Sutter, Owen, Mulroy, Wente & Davis and the New 
York firm of Cravath, Swaine & Moore (microfiche). 

211 
See International Salt Company v. United States, 332 U.S. 

392, pp. 396-397; Northern Pacific Railroad Company v. United States. 
356 U.S. 1, pp. 3,6,12. "Reciprocal trading may ensue not from 
bludgeoning or coercion but from more subtle arrangements. A threatened 
withdrawal of orders if products of an affiliate cease being bought, as 
well as a conditioning of future purchases on the receipt of orders for 
products of,that affiliate, is an anticompetitive practice." 380 U.S. 
592, p. 594. 



366 

Although it was found that some suppliers had given reciprocal orders, 

others later reduced them or abandoned the practice.212 

The opinion attempted to bring about a compromise between the 

positions of the FTC and the appeals court on the use of post-acqui

sition evidence. Referring to the DuPont-General Motors decision, it 

found that "(t)he court of appeals was not in error in considering the 

post-acquisition evidence in this case." But the opinion went on: 

. . . (W)e think it gave too much weight to it .... No group 
acquiring a company with reciprocal buying opportunities is en
titled to a 'free trial' period. To give it such would be to 
distort the scheme of Section 7 . . .. If the post-acquisition 
evidence were given conclusive weight or allowed to override all 
probabilities, then acquisition would go forward willy-nilly, 
the parties biding their time until reciprocity was allowed 
fully to bloom.21* 

Thus, where post-acquisition evidence is available and relevant, it 

should be taken into account. However, the lower court in this case had 

placed too great a reliance on such data and had not interpreted it 

correctly: 

Moreover, the post-acquisition evidence here tends to confirm, 
rather than cast doubt upon, the probable anti-competitive 
effect which the Commission finds the merger would have. The 
Commission found that Basic's product was superior to Gentry's--
as Gentry's president freely and repeatedly admitted. Yet 
Gentry, in a rapidly expanding market, was able to increase its 
share of onion sales by 7 per cent and to hold its losses in 
garlic to a 12 per cent decrease.214 

212FTC v. Consolidated Foods Corporation, 380 U.S. 582 (1965), 
p. 597. 

213Ibid.. p. 598. 

21^lbid., pp. 598-599. The court of appeals, it was charged, 
had ignored the inferiority of Gentry's products. "Indeed at one point 
it even supplanted those findings with its own conclusion that Gentry's 
onions were superior." Ibid., p. 599. 
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The Court appears to say that where there is evidence that the 

merger will give rise to a probability of substantial harm to compo

sition, then post-acquisition disclosure of changes in market shares 

and/or of unsuccessful efforts to use reciprocity will not justify a 

reversal of the FTC's finding. Although such evidence is not to be 

given, nor does it clarify the types of probabilities which the evidence 

may override. 

The majority opinion takes issue with the FTC's position that it 

is sufficient the merger results in a market structure conducive to 

reciprocity: "We do not go so far as to say that any acquisition, no 

matter how small, violates Section 7 if there is a probability of reci

procity."^^ However, where a substantial share of the market is 

affected, as in the instant case, the Court recommends accepting a 

finding of probability by the Commission, "whose expertise the Congress 

trusts. 

The Court noted that at all times between 1950 and 1958, the 

relevant markets had been highly concentrated, with two firms accounting 

for more than 80 per cent of both product lines. It noted further that 

concentration just short of monopoly had already been achieved and that 

Consolidated's reciprocal buying increased the market power of the two 

major producers and made it unlikely that new companies could enter the 

market: 

The evidence is in our view plainly substantial. Reciprocity 
was tried over and again and it sometimes worked. The industry 

^^Ibid., p. 600. 

216jbid. 
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structure was peculiar, Basic being the leader with Gentry 
closing the gap. Moreover, there is evidence, as the Commission 
found, 'that many buyers have determined that their source of 
supply may best be protected by a policy of buying from two sup
pliers.' When reciprocal buying—or the inducement of it—is 
added, the Commission observed: 'Buyers are likely to lean to
ward Basic on the grounds of quality, but, in seeking a second, 
protective supply channel, to purchase from Gentry in the be
lief that this would further their sales of Consolidated. Not 
only does Gentry thus obtain'sales that might otherwise go to 
Basic or Puccinelli, but the two-firm oligopoly structure of 
the industry is strengthened and solidified and new entry by 
others is discouraged.217 

Justice Stewart concurred, but differed with the Court in its 

assessment of the weight to be accorded post-acquisition evidence. 

Noting that "the opportunity for reciprocity is not alone enough to in

validate a merger under Section 7," Justice Steward adds that this 

merger cannot be held illegal merely because reciprocity attempts 

"sometimes worked."218 indeed, he finds that the evidence reveals salu

tary qualities stemming from the merger. Both Basic and Gentry were 

furnishing a better product at the end o£ the period studied than at the 

beginning. 

The Court, it will be recalled, had discounted the value of 

post-acquisition evidence on the ground that the companies were not en

titled to a "free trial" period after the merger. Stewart finds that 

this characterization misstated the case: 

No one gives the company a 'free trial' by assessing, in light 
of what actually happened, what could only be hypothesized at the 
time the merger occurred. Without post-acquisition evidence, the 
trier is faced with a blank slate and untested speculation. The 
merger in this case was achieved in 1951, yet the Commission did 
not issue a cease-and-desist order until 6 years later. We may 

^•^Ibid., pp. 600-601. 

218Ibid., p. 603. 
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be sure that the Commission relied on post-acquisition factors 
in issuing its order; there is no reason why we should rely on 
these factors less in assessing the propriety of the Commission's 
action. Indeed, if anyone had a 'free trial1 period to check 
the anti-competitive potential of the merger, it was not the 
respondent but the Commission.^l^ 

In Justice Stewart's view, the court of appeals was not wrong because it 

"gave too much weight" to the post-acquisition evidence. Rather, it 

erred because of the rosy gloss it placed on the statistics and testi

mony adduced before the hearing examiner and FTC. 

Justice Stewart points out that reciprocity inducements will 

tend to affect different classes of food processors differently.^20 He 

views the food processing industry as composed of two classes of manu

facturers. The first comprises those companies which have built sig

nificant brand names commanding consumer acceptance of their products. 

To these companies, exposure at retail is assured and Consolidated Foods, 

as a whosesaler, could hardly attempt to force them into buying dehy-
f 

drated onions or garlic from Gentry at the risk of losing Consolidated's 

favor. 

However, a second class of manufacturers encompasses smaller 

processors in the industry. Many of these sell their product to Con

solidated in bulk, Consolidated putting house labels upon the final 

product. These brands are not so well known, and the companies pro

ducing them must rely upon the wholesaler to persuade supermarkets to 

display them on their counters. Such processors are particularly sus

ceptible to the pressures of reciprocity. Stewart concludes with the 

Ibid.. p. 606. 
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majority finding as a result: "My reading of the record persuades me 

that most of the processors in the second class shifted their buying 

from Basic to Gentry, though the extent of that shift varied from compa

ny to company .... The Commission could, therefore, have fairly 

concluded that the inhibitory effects of reciprocity in this situation 

221 
marked this merger in illegality. 1 

Justice Harlan agreed with the views expressed by Stewart, but 

he emphasized that only evidence could be drawn on upon which the Com

mission had acted: "This court must review administrative findings as 

they are made by the agency concerned, and if the evidence will not sup

port the findings . . . upon which the agency acted, an affirmance of 

the agency's order cannot properly rest upon a reassessment of the 

record by us."222 

Although "only" seven instances of successful efforts by Con

solidated to pressure suppliers to buy from Gentry were found by the 

FTC, Justice Harlan felt that the cases suggested a general reciprocal 

ability on the part of the company, permitting the Commission to reason

ably conclude that the probable effect of the Gentry acquisition would 

be substantially to lessen competition in the relevant market."22-* The 

"ambulatory" usage of Section 7 allowed the Justice to concur in the 

222Xbid., p. 602 

22^Justice Harlan noted, however, that were "these few instances 
. . . the full measure of Consolidated's ability to induce purchasing 
from Gentry, they would for me be insufficient to carry the day for the 
Commission's order . . Ibid. 



judgment, although he questioned if the complaint could have been suc

cessfully grounded on Section 5 of the FTC Act. 

Significance of Consolidated Foods. The Consolidated Foods 

opinion is significant in that it virtually sets up a presumption of 

illegality where an acquisition'by a large conglomerate creates the 

possibility of utilizing reciprocal buying to increase its share of a 

relatively concentrated market. Although the court does not go so far 

as to hold reciprocity illegal per se. it does clearly recognize the 

practice as possibly giving rise to market effects proscribed by 

224 
Section 7. 

The record revealed that Consolidated had tried to promote its 

reciprocal powers but, except for a few instances, had largely failed. 

Thus, the court was basing its conclusion on what might be termed "po

tential reciprocity." Identifying the kind of harm that was likely to 

occur was more important than a factual shdwing of the probability that 

had or would occur. 

As with the Procter & Gamble case, however, Consolidated Foods 

does not supply us with definite guidelines for analyzing all conglomer

ate mergers involving the potential of reciprocal dealings. We are left 

to conjecture how important the size of the acquiring company is, how 

great a share of the market must be potentially foreclosed, and the 

extent to which reciprocity is' a deliberate policy of the acquiring 

company. The court has adopted a position which leaves some leeway for 

conglomerate mergers which enhance reciprocal potentials. The decision 

224"Reciprocal buying is an anticompetitive device condemned by 
Section 7 of the Clayton Act." Ibid, pp. 594-595. 
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suggests that diversification into non-concentrated markets through the 

acquisition of smaller companies and the avoidance of hard-selling reci

procity is still relatively safe from prosecution. Where both the 

acquiring and acquired companies are small it is unlikely that the 

merger would be condemned. Betty Bock concurs with this assessment: 

If Consolidated had not had significant buying power, if all the 
food processors had been as strong as the major brand name 
processors, or if Gentry had been a small company operating in a 
growing, unconcentrated and open market—and finally if Consoli
dated had not, in fact, sought to make use of reciprocal dealing 
"contracts," there is more than a reasonable likelihood that the 
results of the court's deliberations would have been different.^5 

A careful reading of the Ingersoil-Rand and Consolidated Foods 

opinions reveals that three elements must be established in order to 

find a conglomerate merger illegal on reciprocity grounds. First, evi

dence must demonstrate that there is at least some probability that 

reciprocity will result from the merger. "Probability" does not imply 

certainly, and "mere possibility" may suffice. As the Commission noted 

in Consolidated: "(M)erely as a result of its connection with Consoli

dated, and without any action on the latter's part, Gentry would have an 

unfair advantage over competitors enabling it to make sales that other-

wise might not have been made. ° 

Second, the court must be persuaded that a "substantial" share 

of the market could potentially be foreclosed. Again it is potentiality 

rather than an actual fact situation that will be important to legal, 

judgment. In Consolidated, the court found a possible foreclosure of 

^->"Mergers and Reciprocity . . oj>. cit.. p. 34. 

226c.c.h. Trade Regulation Reporter, par. 16182, p. 20979. 
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about 25 per cent. If we apply the precedents of Brown Shoe, Phila

delphia Bank, and Rome-Alcoa, potential foreclosure of as little as 1.3 

per cent might suffice in some conglomerate reciprocity cases to prove 

substantiality. 

Finally, it must be proven that the market structure of the . 

industry is capable of supporting reciprocal dealings. Several market 

structure variables may be weighed in determining anticompetitive effect. 

They include the degree of concentration in the industry of the acquired 

company, the market shares of the companies in that industry, and the 

ease of and conditions for entry into the market. Other factors may 

also be significant. In Consolidated Foods, for instance, the strength 

of defendant's buying power and its position as the only firm with the 

opportunity to engage in reciprocal practices appear to have been taken 

into consideration. 

As to proof of such variables, "(p)ost-acquisition evidence of 

the effect of the merger upon competition is entitled to consideration 

in determining whether a merger violates Section 7, but it must not be 

given conclusive weight or allowed to override all probabilities." ̂ 27 

Roughly translated, the Supreme Court is stating that where post-acqui

sition evidence reveals illegality it is admissible; where it is used to 

justify an otherwise illegal practice, it is not. 

Divestiture is found to be the only appropriate remedy in a 

reciprocity case. As Commissioner Elman pointed out: 

. . . (A) cease and desist order would prevent overt effort by 
respondent to obtain business for Gentry through reciprocity, 

227380 U.S. 592 
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but it could not remove the attraction, implicit in the Consoli
dated-Gentry relationship, which is now well-known in the indus
try, for suppliers or prospective suppliers of Consolidated to 
purchase from Gentry solely or principally in the hope of main
taining or enhancing their sales position with Consolidated.22® 

Thus, the final Commission order in Consolidated Foods, as upheld by the 

Supreme Court, required divestiture of all assets and other rights and 

privileges of Gentry, Inc., such not to be transferred to anyone who was 

under the "control or direction" of Consolidated Foods and not approved 

in advance by the Federal Trade Commission. 

Although the topic for Part V, the difficulties of divestiture 

are underscored by the instant case. Consolidated Foods finally agreed 

to sell its Gentry division, with FTC approval, to none other than Basic 

Food Materials, Inc., Gentry's major competitor.22^ In attempting to 

remedy the dangers of a conglomerate merger, the Commission and the 

Court were instrumental in bringing about a horizontal merger, the anti

competitive implications of which are perhaps even more severe. Further

more, Consolidated's president hailed the final order as "perhaps the 

roost significant and constructive move" in some years and noted that 

proceeds received from the Gentry sale would be used for expansion 

purposes "to replace the earning power of the units. We . . . expect 

to make favorable acquisitions . . .."23® Thus, the Gentry divestiture 

resulted in one horizontal merger and the possibility of several 

22862 FTC 929, p. 961 

22%all Street Journal. (January 28, 1966), p. 2 Basic Vegetable 
Products became Basic Food Materials following the 1963 merger with 
Spicene Corporation. 

230Wall Street Journal. (August 26, 1965), p. 26. 
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additional conglomerate acquisitions, A critic of current policy might 

question, what was the gain?^'-

Case 8: General Dynamics/Liquid Carbonic 

General Dynamics Corporations' 1957 acquisition of Liquid 

Carbonic Corporation resulted in c&urt decisions which further estab

lished the potency of the antitrust laws vis-a-vis conglomerate mergers 

resulting in reciprocal practices. Liquid Carbonic at the time of 

merger was the largest domestic producer and distributor of carbon di

oxide with assets of $59 million and control of about 40 per cent of an 

oligopolistic market.General Dynamics was one of the nation's 20 

largest industrial corporations with sales in excess of $1.5 billion 

annually and purchases of over $500 million from 80,000 suppliers, 75 

per cent of whom used carbon dioxide. General Dynamics owed most of its 

growth since founding in 1952 to merger. In less than ten years it had 
C 

acquired such major manufacturers as Electric Boat Company, Canadair, 

Ltd., Consolidated Vultee Aircraft Corporation, Stromberg-Carlson 

Company, Material Service Corporation, and Liquid Carbonic. 

Liquid Carbonic and General Dynamics each had a long history of 

antitrust violation. In 1948 a cease and desist order against Liquid 

Carbonic was issued by the FTC prohibiting the company from further 

^•^On the other side of the coin, it should be noted that Con
solidated Foods subsequently sold its supermarkets and drug store oper
ations such as to avoid "potential antitrust problems." Ibid. 

232xhe oligopolistic setting is important in the case. The four 
principal firms at the time of the merger controlled some 75 per cent 
of the carbon dioxide market, with Liquid Carbonic and Air Reduction 
Company accounting for an estimated 60 per cent of the total. 
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price fixing, predatory pricing and territorial allocation. In the same 

year the Department of Justice instituted a suit against Liquid Carbonic, 

charging it with conspiracy to restrain trade in the carbon dioxide 

market. This suit was concluded by consent decree in 1952. In 1960, 

following a grand jury investigation, a criminal contempt action was 

instituted against General Dynamics (which had by then absorbed Liquid 

Carbonic) charging violation of the 1952 consent decree by conspiring to 

fix the price of carbon dioxide. General Dynamics pleaded guilty and 

was fined $75,000. Two Liquid Carbonic officials who pled nolo con

tendere also were fined.^33 

In 1962 the United States brought a civil action seeking to 

divest General Dynamics of its acquired carbon dioxide division based 

upon violation of Section 7 of the Clayton Act. In addition it was al

leged that post-acquisition contracts obtained by Liquid Carbonic as a 

result of reciprocity pressures were in violation of Section 1 of the 

Sherman Act.^34 

District Court. Not until 1966 was a decision handed down by 

the District Court for the Southern District of New York. Relying ex

tensively on the Supreme Court's decision in Consolidated Foods. Judge 

Cannalla stated that the rule applicable to this case was "that an 

acquisition which makes reciprocity in trading possible violates 

^33ynited States v. General Dynamics Corporation. 258 F. Supp. 
36 (1966), pp. 62-63. 

234gection 1 reads: "Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint of trade or commerce 
... is declared to be illegal." Department of Justice Complaint 1716, 
filed November 8, 1962. Ibid., District Judge Cannella heard the case 
and wrote the opinion. 
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Section 7 if the probable consequence of the acquisition is to lessen 

competition through the use of leverage in one field or another." 

The parties stipulated that the manufacture, distribution and 

sale of carbon dioxide in the contiguous United States comprised the 

relevant line of commerce and geographic market. The function of the 

court was thus limited to ascertaining whether the acquisition "may sub

stantially lessen competition, or tend to create a monopoly." 

It was noted first that in 1957 General Dynamics' purchases from 

its 80,000 suppliers totaled some $500 million, 75 per cent of whom used 

carbon dioxide in the production process. Most of General Dynamics' 

sales went to the United States Government.. "This state of events de

prived the defendant of gaining any competitive advantage from its large 

scale purchasing power. The situation was remedied by the acquisition 

of Liquid Carbonic."235 por f£rst time General Dynamics could em

ploy reciprocity, as it now sold a product used by the majority of its 

suppliers. 

Although the primary motivation for General Dynamics' purchase 

of Liquid Carbonic was diversification, the court noted evidence which 

indicated that the company was "aware of, and in at least passive agree

ment with, Liquid Carbonic's intent of merging for reciprocity pur

poses. "236 indeed, Liquid Carbonic considered the opportunities for 

reciprocity to be the most significant advantage derivable from the 

235Ibid.. pp. 39-42, 61. 

236Ibid., p. 42. 



378 

merger. President Nicholson of Liquid Carbonic had written the fol

lowing, which was introduced as evidence by the Government: 

. . . (T)he advantage of this reciprocity would be of unlimited 
value in getting a load on our plants both old and new—if, 
through reciprocity, we could put a load on all our plants on a 
year-round basis, our earnings could rise very rapidly. This 
opportunity is available to us now. If we reject it, General 
Dynamics will deal with one of our competitors .... Based on 
the experience I have had ... I would hate to face one of our 
major competitors if he were to have at his disposal the tre
mendous purchasing power of General Dynamics to be used as a 
reciprocal instrument of sales. 

Another letter by Liquid Carbonic's Vice President submitted in 

evidence indicated that the company was operating at only 65 per cent of 

capacity and that production could be readily increased for the "ad

ditional sales that will be generated with the assistance of General 

Dynamics." Likewise, income forecasts by Liquid Carbonic for the 1957-

1962 period were compiled "particularly taking into consideration antici

pated results from the assistance we expect to receive from General 

Dynamics.^38 

The Government established conclusively that both firms had been 

aware of the possibilities for reciprocal dealing, and that for at least 

one of them (Liquid Carbonic) it was a prime consideration. Supporting 

these conclusions was the fact that, within eight months of the merger, 

General Dynamics instituted an elaborate "Special Sales Program" de

signed to systematize reciprocity possibilities by consolidating all 

information on sales and purchases made by General Dynamics and its 

division. The purpose of the program was stated by Senior Vice President 

^^Ibid. f 42 
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C. R. MacBride to be "to aid the Liquid Carbonic sales picture via 

General Dynamics' reciprocity leverage."239 

In essence the Special Sales Program was predicated upon the 

preparation of information indicating which suppliers of General 

Dynamics were also potential purchasers of carbon dioxide from Liquid 

Carbonic. The companies listed represented the targets of the program. 

In May, 1958, the program was implemented with the issuance of this di

rective by General Dynamics' head office: 

Each President or General Manager of a Division should under
stand the value of the reciprocity .program and how it can be 
used to load Liquid Carbonic Division plants to materially in
crease profits in the Liquid Carbonic Division .... The de
velopment of advantageous trade relations with outside suppliers 
who enjoy substantial amounts of General Dynamics' business will 
be conducted by Liquid Carbonic headquarters in collaboration 
with General Dynamics headquarters .... Liquid Carbonic Di
vision will be responsible for developing adequate procedures 
for the compilation of significant data, the preparation of 
reports and the designing of a follow-up system to assure con
tinued effort. < 

The usual arrangement specified that if Liquid Carbonic could 

match the terms of its competitors, the company would automatically get 

the business. On occasion, such equality was not even required. For 

example, one company supplying General Dynamics did not consider reci

procity in the placement of carbon dioxide orders, and had given its 

orders to a competitor of Liquid Carbonic on a "price only basis." 

However, following meetings with General Dynamics' executives, it gave 

assurances that the matter would be reconsidered in the light of the 

239Ibid., pp. 43-44. 

^^Ibid., pp. 42-43 (Government Exhibits 35, 36). 
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Special Sales Program.24* A typical reaction was that of the Straza 

Corporation: 

When given the community of interest pitch, Russell became very 
receptive and said he certainly saw the importance of doing 
business with Victor since they had treated him so well. He 
stated that a closer relationship with General Dynamics certainly 
couldn't harm his situation at Convair. We feel Straza will 
definitely come around.242 

Although reluctant accounts might expect possible adverse treat

ment by General Dynamics, the converse was generally not true. That is, 

an account which cooperated fully with the reciprocity program could 

expect no more than merely continuing to receive its share of sales from 

General Dynamics. In the record, there was no concrete proof presented 

that direct threats had been made such as to increase purchases from 

Liquid Carbonic. However, the court ruled: "(I)t would be naive to as

sume that the only way to effectuate this program in a successful manner 

would be the 'tough line1 approach. Business reality indicates the 
< 

latter would be the least desirable method. The defendant is not to be 

rewarded or excused here for the very astuteness of their corporate 

thinking."24"^ The probability of reciprocal dealings was enhanced in 

the court's view by examining the potential leverage (i.e., the ratio of 

sales to purchases from General Dynamics) enjoyed by General Dynamics. 

Table 13 provides an illustrative sample. 

The reasoning of the court was that a company, selling many 

times more to General Dynamics than it was purchasing from the company, 

24-*-Ibid., p. 46 (Government Exhibit 91), M. W. Kellogg Company. 

242Ibid. 

24^246 F. Supp. 156, p. 164. 



381 

TABLE 13 

RECIPROCAL LEVERAGE 
OF GENERAL DYNAMICS 

(A SAMPLING) 

Company Total Sales to General 
Dynamics (1960-1962) 

Total Purchases from 
General Dynamics 
(1960-1962) 

Ratio: 
Sales 
Purchases 

A&M Castings, Inc. $ 177.015 $10,227 17:1 

ACF Industries 141,407 6,890 20:1 

AMP, Inc. 2,281,189 3,294 693:1 

Ace Electronics 173,924 235 740:1 

Acme Electric Co. 136,662 854 156:1 

Source: United States v. General Dynamics Corporation 
258 F. Supp. 36, p. 61. 

would be likely to accede to General Dynamics' request that it purchase 

all of its comparatively small carbon dioxide requirement from the giant. 

Even if it were forced to pay more for carbon dioxide, that would be a 

small price to pay for the assurance of continued sales to General 

Dynamics. 

The record revealed that General Dynamics had been able to exer

cise leverage over such large' corporations as Shell, Standard Oil of 

California, and Raytheon.in some instances, it was able to sell 

^''"Antitrust Law-Illegality of Conglomerate Mergers Under 
Section 7 of the Clayton Act—Analogy Between Certain Reciprocal Trading 
Practices and Tying-in Arrangements to Predicate Liability Under Section 
1 of Sherman Act," New York Law Forum. XII (Winter, 1966), pp. 685-686. 
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its carbon dioxide at a premium. For example, Transitron Electronics, 

whose sales to General Dynamics had been decreasing from 1960 to 1962, 

increased its purchases of Liquid Carbonic's carbon dioxide from $31,628 

in 1960 to $444,596 in 1962, paying a $5 per ton premium over the 

period. 

Judge Cannella ruled that even if the favoring of Liquid 

Carbonic occurred only when its product and price matched those of its 

competitors, the practice would still lessen competition. Using Con

solidated Foods as a precedent, the court added: "The competitor under 

such circumstances can only prevail when his price is the lowest. No 

chance exists that a 'flip of the coin' will resolve the matter in his 

favor in an equal bid situation. 

Having decided that the practice was anticompetitive, the 

question became one of substantiality. Exhibits revealed that total 

carbon dioxide sales to Special Sales Program accounts for 1960, 1961, 

and 1962 amounted to $3,189,325, $3,448,668 and $3,542,888 respectively. 

The latter figure comprised some 17.4 per cent of Liquid Carbonic's 

total 1962 carbon dioxide sales and 6.6 per cent of the combined 1962 

sales of the six largest carbon dioxide distributors. In terms of total 

industry sales, the figure would be at least five per cent. 

In determining substantiality, the court adopted the most con

servative of these figures (i.e., five per cent market foreclosure). It 

noted that at the time of the merger four firms controlled 75 per cent 

2^*258 F. Supp. 36, pp. 60-61 
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of the market and then cited the Rome-Alcoa^^ and Brown Shoe cases 

which enunciated the rule that the higher the level of market concen

tration, the more suspect is a given percentage of foreclosure. Thus 

five per cent foreclosure in a competitive industry may not cause alarm, 

whereas the same percentage in a highly ologopolistic market may be un

lawful. The carbon dioxide market was clearly oligopolistic and five 

per cent was sufficient foreclosure to prove substantiality. This was 

particularly the case as the industry had been plagued by partial break

downs in the competitive process in the past, such being evidenced by 

prior antitrust violations of the two firms in question. Moreover, 

Liquid Carbonic had obviously benefited from the foreclosure. Its 

market share, which had been declining prior to the merger, rose steadi

ly under General Dynamics' tutelage. 

The Court's holding that the acquisition violated Section 7 

appears incontestable in light of Consolidated Foods. The merger tended 

to substantially lessen competition—not only potentially but in point 

of fact. 

Certain methods of the Court's analysis, however, may be criti

cized. For example, in measuring the substantiality of the reciprocal 

effect, the Court included not only new sales obtained by the Special 

Sales Program but also repeat sales to old customers who may not have 

^^In United States v. Aluminum Company of America (377 U.S. 271 
(1964)) the industry involved was highly concentrated, with the two 
leading firms controlling 50 per cent of the market. The Supreme Court 
explicitly relying on Philadelphia National Bank, held that although the 
acquisition in question added only 1.3 per cent to the defendant's con
trol of the relevant line of commerce, it was violative of Section 7. 

248258 F. Supp. 36, p. 50. 
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been affected by the program. The relationship between Liquid Carbonic 

and these "middle market" firms who were customers prior to the merger 

is never analyzed. 

Likewise, Judge Cannella employs a strict horizontal market test 

to determine the substantiality of the violation. It may be questioned 

if such an analogy is always appropriate. It has already been noted 

that the anticompetitive effects of conglomerate mergers are less 

certain and immediate than the effects of horizontal mergers. Evalu

ation of the conglomerate requires analysis of numerous market factors 

and a prediction of how many firms will react to the altered market 

structures. Turner among others suggests that a more lenient fore-

249 
closure standard should be applied to conglomerates. Reciprocity may 

not affect concentration in the relevant market, but serve only to pro

tect sales at the present level. If this is the case, employment of 

horizontal per centage figures to indicate' increases in concentration 

may not be particularly relevant. Such criticisms are hardly over

whelming. The essential and incontrovertible fact determined by the 

court was that some market share had been foreclosed and that the over

all effect was substantially anticompetitive. 

The district court in this case went beyond Consolidated Foods 

and analogized reciprocal dealings with tying agreements, a practice 

condemned per se under Section 1 of the Sherman Act. The only require

ment to establish violation is that the seller has sufficient leverage 

249p0r a discussion, see "Antitrust Law—Conglomerate Mergers— 
Merger Followed by Overt Attempt to Secure Sales Through Reciprocity 
Held Violative of Both Clayton and Sherman Acts," New York University 
Law Review. XLII (October, 1967), pp. 736-738. 
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with respect to the tying product to appreciably restrain a substantial 

amount of competition in the market for the tied product.^50 Having 

already ascertained both intent and substantiality, it was not difficult 

for the court to demonstrate a Section 1 violation. It was ruled that 

the formation of contracts with' identifiable parties involving a sub

stantial amount of trade, whether procured by the injective of either 

"coercive" or ''mutual patronage" reciprocity pressure, would violate 

2 "51 
Section 7 of the Sherman Act. 

General Dynamics did not establish a per se rule vis-a-vis reci

procity. Utilization of a true per se rule would require the court to 

examine nothing but the defendant's conduct and ascertain if it fits 

within the definition of the proscribed conduct. In the instant case, 

the court examined not only the defendant's conduct, but the substanti

ality of the effect of the conduct, the latter being necessary to prove 

the Section 7 allegation. c 

Here again the court permitted post-acquisition evidence to sub

stantiate the Government's charge, but refused to entertain the de

fendant's usage of similar evidence to establish innocence: 

While giving weight to the defendant's statistical argument in 
this case, that reciprocity had failed (at least by the govern
ment's proof), it is the court's feeling that the evidence 
adduced of the defendant's post merger conduct and the reper
cussions flowing from it confirm, rather than rebut, the 
conclusion reached by this court. 

^^Times-Picayune Publishing Company v. United States, 345 U.S. 
594 (1952); International Salt Company v. United States. 332 U.S. 396 
(1947). 

25*258 p. Supp. 36, pp. 66-67. 

252246 F. Supp. 156, p. 163. 
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The final question concerned the appropriate relief to be 

ordered. Relying on the Consolidated Foods precedent, Judge Cannella 

ruled that "the mere presence of reciprocity power may have signifi

cant anti-trust consequences: and therefore divestiture is the only 

appropriate remedy. General Dynamics was ordered to present a plan of 

divestiture within 60 days. Ultimately the Liquid Carbonic Division was 

sold to Houston Natural Gas Corporation. 

Except for the addition of the Section 1 violation, General 

Dynamics did not depart from the Consolidated Foods precedent. Indeed, 

Consolidated Foods went somewhat farther' than the instant case in that 

there the court based its decision upon the potentiality of reciprocity 

rather than upon an actual fact situation. In General Dynamics testi

mony was required for the finding of illegality indicating the presence 

of reciprocal market foreclosure. Had reciprocal agreements not been 

concluded and had this not been a main motivation of the merger, it is 

doubtful if the General Dynamics' court would have ruled as it did. 

The preceding cases should not be interpreted as meaning that 

the Government will always win on reciprocity grounds. The following 

case proves how dangerous such a conclusion could be. 

Case 9: Reynolds Tobacco/Penick & Ford 

The District Court for New Jersey took a different approach 

in reaching a verdict in the case of United States v. Penick & Ford, 

Final payment by Houston was somewhat unusual. It offered to 
assume $49.7 million of General Dynamics' consolidated long-term debt, 
and to issue General Dynamics 876,000 shares of a new convertible pre
ferred. "Corporate Sell-Off" Mergers & Acquisitions, III (September-
October, 1968), p. 67. 
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Ltd.^^ The suit involved a Government effort to obtain a preliminary 

injunction against the 1965 acquisition of Penick & Ford by the R. J. 

Reynolds Tobacco Company. 

Penick & Ford is a corporation engaged in the production of corn 

derivatives (accounting for 60 per cent of its sales) and grocery 

products (accounting for the remaining 40 per cent). Only the corn 

derivative portion of the business was relevant to the case. Specifi

cally, it was the corn wet milling division (about 30 per cent of total 

business) with which we are immediately concerned.^55 corn wet 

milling industry was composed of ten firms, of which Penick & Ford was 

the fourth largest. The company's share of the total market was about 

12.8 per cent. Two other nonproducer companies purchased starch from 

the producers and resold the same in competition with the industry. In 

addition importation of tapioca from outside the United States provided 

for about ten per cent of the total starch' purchased in the market for 

use in the paper industry. 

The major user of starch produced by corn wet milling is the 

corrugated box and paper industry, where the product is employed as an 

adhesive. Competition in the sale of starch and dextrin to these paper 

companies and reciprocal trading practices found in the relationship 

the Government contended would be grossly impaired should Reynolds 

^^United States v. Penick & Ford. Ltd.. 242 F. Supp. 518 (1965). 
Judge Coolahan presided. 

^-*%et milling refers to the production from raw corn and 
sorghum-grain of starch, dextrin, corn syrup and other by-products. 
Corn wet milling was held the relevant line of commerce; the entire 
United States to be the relevant geographic area. Ibid., p. 523. 
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Tobacco, one of the country's two largest cigarette marketers, acquire 

control of Penick & Ford. Specifically, the Department of Justice 

charged that the merger would enable Reynolds to exercise reciprocal 

pressures on buyers of starch. The starch market was highly concen

trated, Penick & Ford was a major producer, and the tobacco companies 

were major buyers of these products. As a consequence of its affili

ation with Reynolds, the Government charged that Penick could further 

its sales of starch to paper and board manufacturers who would hope in 

turn to increase their sales to Reynolds. 

The Government presented six witnesses and many documentary 

exhibits in support of its motion for a preliminary injunction to re

strain the acquisition. The witnesses were all active executives in the 

s t a r c h  b u s i n e s s  w i t h  c o n s i d e r a b l e  k n o w l e d g e  o f  t h e  i n d u s t r y . T h e  

defendants, Penick & Ford and Reynolds Tobacco, each presented affi

davits by their officers in opposition t6 the motion. In general the 

evidence indicated that the sale of starch and dextrin to the paper 

industry was fairly competitive in that there were many producers each 

having a fair share of the total available market. Unlike Liquid 

Carbonic and Gentry, no one firm was in a position of dominance. I t  

also revealed that the market was growing and that research was required 

for the companies to remain competitive.257 However, witnesses on both 

sides testified that reciprocity was a definite industry factor and that 

some business was lost as a result. Although reciprocity was standard 

256Ibid., p. 520. 

2^rbid., p. 521. 
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practice, the competitive nature of the industry encouraged the develop

ment of better products. 

Reynolds Tobacco testified that it had never used reciprocity 

and had no intention of beginning to use it as a result of the merger 

with Penick & Ford. The new acquisition was to be an autonomously 

managed concern that would never be given assistance from Reynolds such 

as to enable the establishment of successful reciprocity. Reynolds 

argued that the acquisition was purely for diversification purposes and 

certainly not to obtain leverage in the starch industry. No proof was 

adduced by the Government to indicate that Reynolds had deviated from 

this policy in any of its past business dealings. The district court 

found that the merger might actually be promotive of competition: 

. . . (T)he record discloses Reynolds position to be that reci
procity on behalf of Penick would be abandoned as a sales 
policy and that competition along the lines of intensified 
research and increased efficiency in quality and suitability 
for needs would be the competitive factors upon which Penick 
would operate. Reynolds would supply the necessary capital to 
finance these proposed marketing, development and production 
improvements and facilities 

The court found that Reynolds had long successfully competed in 

an industry which was characterized by aggressive non-price competition. 

To do so, Reynolds had to keep costs at a minimum, and this dictated a 

policy of purchases on the basis of price, quality and suitability of 

needs rather than because of reciprocity. Reynolds' total business was 

far greater than Penick & Ford's, and "it would seem poor economic 

judgment to jeopardize such successful business policy in order to 

258Ibid., p. 522. 
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increase the sales of a newly acquired subsidiary, especially where the 

increase will only be in a small percentage of that subsidiary's entire 

gross business"259 Testimony revealed that Reynolds did not compete 

with Penick & Ford in any business activity nor did it buy from or sell 

to Penick & Ford. 

Noting the Ingersoll-Rand precedent, the court indicated that it 

was not incumbent upon the Government to demonstrate the precise way in 

which a violation may injure the public. It must prove, however, that 

the transaction sought to be prohibited would have a probable sub

stantial anticompetitive effect. "In addition to this probability of 

the lessening of competition there must be presented a reasonable proba

bility of success in proving their case on the merits upon final 

hearing. "260 jucjge Coolahan approvingly quoted from Justice Stewart's 

concurring opinion in Consolidated Foods that "the opportunity for reci

procity is not alone enough to invalidate a merger under Section 7." 

The Government's main contention was that the existence of a 

parent company of Reynolds' size and abilities which was a customer of 

its subsidiary's customers would inevitably increase the incidence of 

reciprocity which already abounded in the relevant market. The district 

court disagreed, concluding that: 

At best the Government has proven that reciprocity is currently 
present in the industry. From that they seek the inference that 
entrance into the market: by Reynolds would greatly increase this 
reciprocity and hence materially lessen competition. However, 
Reynolds is not in the position of functioning in a closely 
allied field of commerce as was Consolidated. Reynolds' motives 

260Ibid., p. 523. 
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for acquisition are manifestly aimed at diversification rather 
than efforts to obtain leverage in the starch industry. Their 
contact with the paper producing firms is by no means on a 
reciprocal basis, nor is. there any showing that there would be 
deviation of a serious nature from past policies as a result 
of this acquisition.^61 

The Government had never attempted to prove that Reynolds had practiced 

reciprocity in its own business or in the business of concerns acquired 

under its diversification program. Further, the Government had intro

duced nothing to prove that the acquisition would have a "substantial" 

impact on the competition. 

Entry was comparatively easy in the wet corn milling industry. 

Such large companies as Standard Brands, Best Foods and Anheuser-Busch 

had successfully entered. The Grain Processing Corporation, a recent 

entrant, had been able to offer effective price competition and moved to 

the number one spot in the industry in less than four years. While 

reciprocity had been practiced, it had not, said the court, been suf

ficient to stifle "the meteoric rise of this company."262 record 

did not indicate that the industry had been harmed by the addition of 

these large companies, and yet "these firms were more closely allied to 

the starch industry than a comparatively unrelated purchaser such as 

Reynolds."2*'3 

Although the injection of Reynolds into the market presented the 

"possibility of increasing this evil by increasing purchasing power," 

261Ibid., p. 525. 

2(^2Ibid., See also Bock, 'Mergers and Reciprocity . . op. 
cit., p. 33. 

263Ibid. 
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the court ruled that "possibility is not probability" and suggested that 

"the existing evil will be dimini&ed rather than increased by the 

Reynolds acquisition because of their business policies and available 

capital .264 

If read carefully, it will be found that the decision does not 

contradict Consolidated Foods and General Dynamics. This case differs 

considerably from those two. 

In the first place, whereas Consolidated Foods and General 

Dynamics made active efforts to employ reciprocity to increase the 

business of its newly-acquired subsidiary, Reynolds expressly denied any 

intention of engaging in such a practice, testifying that it would not 

permit any exchange of documents or other information between divisions 

which would make reciprocity possible. Second, the Reynolds' Court 

placed emphasis upon that company's practice of invariably procuring its 

supplies at minimum costs, suggesting that it was improbable it would 

suddenly undercut this policy by reciprocal trading in a relatively 

minor product. Third, structural differences in the cases are signifi

cant. The dehydrated onion-garlic and the carbon dioxide industries 

were highly concentrated, while the corn derivatives industry was com

paratively competitive and not particularly concentrated. Further, it 

was marked by relatively low barriers to entry. Even if reciprocity 

were attempted in such a market, it would not be notably successful, as 

practice in the industry already suggested. It would appear, according

ly, that the nature of company intent and policy as well as the nature 

^^Ibid., p. 52$. See also Rill, "Conglomerate Mergers: The 
Problem of 'Super-concentration'," op. cit., p. 1047. 
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of the market and opportunities for successful reciprocity will be im

portant in judging the efficacy of the reciprocity allegation in future 

cases. 

Even though finding that the "facts exist but the probability of 

the contention has not been established," the district court did not 

preclude the possibility of future action should the situation change. 

In an unusual comment, the court noted that: 

The Government is not completely remediless since the threat of 
divestiture is present if the post-acquisition conduct and/or 
the trial of the case establishes the violation of Section 7 as 
claimed. The proofs of this case are only inferential and are 
not of the nature sufficient to disclose probable violations of 
the Act inlimine.^-* 

Perhaps too it arose from an awareness that its decision would 

266 
be overturned, or substantially modified in future rulings. 

Cases 10 and 11: Maremont Corporation & 
IT&T/Canteen Corporation 

Two cases are currently in the litigation stage which will de

termine if the precedent established in Consolidated Foods is sufficient 

to overcome any conglomerate merger which increases the potential for 

reciprocity. The first, an FTC action, is one of the most ambitious 

antitrust attacks on a comprehensive corporate merger program. The 

Commission has challenged 40 acquisitions made since 1953 by the Mare

mont Corporation, a Chicago-based manufacturer of automotive replacement 

265Ibid., p. 525 

2^In point of fact, the Court of Appeals refused to overturn 
the District Court decision and issue a preliminary injunction against 
the acquisition. Thus,.the merger was consummated, and the Government 
to date has not indicated that it will attempt further challenge. 
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parts. Although large-scale acquisition programs have been challenged 

before (viz., National Tea Company in Chapter 11), these have generally 

involved companies in the grocery, dairy products and paper industries, 

and the final remedial orders have been comparatively lenient. 

Maremont Corporation. If the Maremont challenge is successful, 

it will be the most costly to a company, relative to its size, of any 

Government antitrust move. Divestiture of the 40 companies involved, as 

urged by the FTC, would reduce Maremont's annual sales by more than $100 

million (as compared with total 1967 sales of only $186 million). 

Maremont has long been a leading maker of auto replacement parts 

such as springs and mufflers. It has in recent years followed an ag

gressive program of acquiring independent manufacturers of such parts 

and has particularly emphasized businesses engaged in the rebuilding of 

used auto parts and companies that warehouse both new and rebuilt re

placement parts. The FTC complaint notes that, as a result of these 

acquisitions, Maremont is the nation's largest rebuilder of parts and 

one of the two or three largest manufacturers of shock absorbers and 

exhaust systems. It also owns one of the three largest chains of ware

house distributors. Moreover, Maremont "may be negotiating additional 

acquisitions to complete its plan for a nationwide chain of captive 

warehouse distributors."268 

The complaint contends that the auto replacement parts industry 

has long been dominated by small and highly competitive companies but 

^^Wall street Journal, (July 15, 1968), p. 3. 

268Ibid. 
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that Maremont's acquisition program would make it extremely difficult 

for such companies to compete. It was felt that these acquisitions 

would trigger mergers by other companies and set in motion a trend 

toward concentration in the industry. 

Most important, the complaint attempts to build on Consolidated 

Foods by resting on projections of potential anticompetitive conse

quences in the distant future. Specifically, the Commission predicts 

that the additional acquisitions which will result from Maremont's 

program will increase "reciprocal trading" among parts manufacturers. 

The reasoning is that each manufacturer does not make a full line of 

parts, and it therefore would tend to fill the full-line needs of its 

warehouse chain by reciprocally buying from those manufacturers that 

bought from it. 

If the Commission proves successful in upholding its contention, 

a conglomerate merger could be condemned where the effect may be to 

induce potential reciprocity upon others (not necessarily the companies 

in question) in the relevant industry. Such a verdict would certainly 

be an important addition to the conglomerate antitrust arsenal. 

International Telephone & Telegraph/Canteen Corporation. A 

second case of fundamental importance to the development of the reci

procity theory forms a link in what lias become known in some circles as 

"McLaren's campaign against conglomerates. In a suit filed 

^^Assistant Attorney General McLaren has, as of May 22, 1969, 
filed three suits against "pure" conglomerates. The first attached 
Ling-Temco-Vought's acquisition of Jones & Laughlin Steel Corporation 
(See Chapter 11); then he filed suit against IT&T merger with Canteen 
Corporation (the instant case); finally, he sought a court injunction to 
stop the acquisition of B. F. Goodrich by Northwest Industries, Inc., 
the railroad conglomerate. 
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April 28, 1969, the Department of Justice seeks to compel the Inter

national Telephone & Telegraph Company to divest itself of the recently 

acquired Canteen Corporation.^^ 

IT&T presents an outstanding example of conglomeration. As a 

result primarily of 35 acquisitions since 1960, the company's sales grew 

from $765 million in 1969 to $3.56 billion in 1967. The pace has not 

slackened to date, the company now employing 109,000 people. As a 

971 
result, IT&T is the twelfth largest industrial company in the nation. ' *• 

The suit points out that the company engaged in a "wide variety of 

business activities throughout the U. S. and in many foreign countries," 

with the overseas operations including telephone companies and various 

manufacturing and servicing concerns, IT&T's American divisions include 

Continental Baking Company (the largest domestic baker), Sheraton corpo

ration (one of the two largest hotel chains), Levitt & Sons, Inc. (one 

of the largest American homebuilders), Avis, Inc. (the car rental agency 

that "tries harder because it's only number 2"), and Rayonier, Inc. (a 

leading producer of chemical cellulose). 

Canteen Corporation, acquired by IT&T in November, 1968, oper

ates cigaret vending machines; food vending machines in industrial 

plants, offices and other locations; and provides specialized food 

service for hospitals and schools. It also manages restaurants and 

operates concessions at sports facilities. In total, Canteen operates 

^7®See Stanley H. Brown, "How One Man Can Move A Corporate 
Mountain," Fortune, LXXIV (July 1, 1966), pp. 80-83+; "More Fishing 
for Giants," Business Week, (May 3, 1969), p. 25. 

^%all Street Journal, (April 29, 1969), p. 2. 
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in 43 states and is "one of the few nationwide vending organizations," 

the suit contends. Its 1968 revenue was $322 million. 

The nature of the vending industry is important to the case. 

There are some 6,200 operators in the American vending industry, ranging 

in size from single man operations to national companies such as Canteen, 

with total annual industry sales exceeding $4.5 billion. Fewer than 

half of all vendors, however, have the capability of serving a full meal 

through vending machines and thereby providing "full-line" vending 

service. For full-line vendors, industrial plants are a very important 

market, the suit points out, noting that many plants require facilities 

to feed employees on their property. The few large, nationwide 

companies such as Canteen therefore "possess substantial advantages over 

their competitors" in servicing industrial plants. The acquisition by 

IT&T would tend to increase further Canteen's advantage over its compe-

9 7  p  
tition forcing other vendors to merge. 

Mr. McLaren bases the suit primarily on the "power of IT&T and 

Canteen to employ reciprocity." The giant conglomerate purchases goods 

and services amounting to more than $550 million annually, and it buys 

more than $100,000 worth from each of 725 companies, including 61 of the 

largest 100 corporations. The suit estimates that IT&T's suppliers and 

potential suppliers employ "about one-third of the nation's industrial 

labor force." Noting that "(a) firm's reciprocity power grows as its 

purchasing capacity and product diversity are increased," it logically 

follows that IT&T could easily employ reciprocal pressures on those 
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companies from whom it buys to install Canteen vending machines on their 

7.T\ premises. J 

The Government seeks an order which would divest IT&T of "all . 

its stock and other interests" in Canteen, as well as a preliminary 

injunction requiring the company, pending final court ruling, to main

tain Canteen as a separate identifiable operation and to avoid changes 

that would make divestiture difficult in the future. On the surface, 

the case may appear novel in that International Telephone is a classic 

conglomerate, not competing with nor producing goods complementary to 

Canteen Corporation. The precedents, however, are substantially in 

favor of the Government. Reciprocity is clearly a potential proba

bility, and the magnitude of the practice could be substantial judging 

by IT&T's immense purchasing power. Thus, the primary tests established 

by Consolidated Foods, the only conglomerate reciprocity case to have 

reached the Supreme Court, appear to be met. 

The conglomerate involved, not surprisingly, disagrees with this 

conclusion. One official of IT&T is reported as stating that the suit 

"appears to be based primarily on a hypothetical and speculative concept 

that the merger gives rise to a potential reciprocity .... The de

partment has publicly stated it intends to bring some test cases to 

explore the limit of existing legislation and is prepared to lose a few 

in the process."274. only time and the infinite wisdom of the courts 

will determine which view shall prevail. 

274nMore Fishing for Giants," loc. cit. 
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Conclusions from Reciprocity Theory Cases 

The reciprocity doctrine as employed in these cases is not 

entirely divorced from the deep pocket theory of Chapter 9. In all of 

the cases discussed so far, the Commission and the courts have questioned 

the power a conglomerate giant could exert in the market of smaller 

producers that it had acquired. In Consolidated Foods, for example, the 

Commission refined the deep pocket test put forward in Reynolds Metals 

by asserting something more than the financial power of the acquiring 

corporation. The nature of the merging corporations and the structure 

of the market enabled deep pocket power to be exerted in a specific way, 

namely via "reciprocal buying." 

Two questions remain unresolved and their answers will help 

determine the efficacy of the reciprocity theory as a means of slowing 

conglomerate concentration. The first deals with whether a merger which 

facilitates substantial reciprocal dealing is illegal upon that showing 

alone, or whether it must further be demonstrated that the reciprocity 

will increase or entrench market concentration. The IT&T case, it 

should be noted, does not place major emphasis upon a possible increase 

in market concentration but rather attacks the facilitation of reci

procity per se. The Maremont case, on the other hand, rests largely 

upon the contention that reciprocity will increase concentration. The 

decisions in these two cases should provide an answer to this question. 

So, too, they should finally resolve a second point raised by 

Penick & Ford: Must the Government demonstrate that the acquiring firm 

has an organized reciprocity program or past history of reciprocity, or 

is it sufficient to demonstrate" that the merger creates a structural 
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situation in which reciprocal dealing is probable? Mr. McLaren in the 

IT&T case is clearly betting that the latter view will prevail. 

At the moment certain tentative generalizations can be made re

garding the legality of conglomerate reciprocity. (1) A conglomerate 

merger will be vulnerable if the acquiring corporation has a strong 

market position with respect to some class of suppliers and a history of 

attempting to use this strength-. Vulnerability will be enhanced if the 

acquired company enjoys a dominant market position and if there are a 

number of weak companies which are dependent upon the acquirer (i.e., 

General Dynamics) and can thereby be induced to purchase from the 

acquiring partner. (2) On the other hand, a conglomerate merger will 

probably be held legal where the acquisition is so small, the number of 

alternative suppliers so large, and the buying strength of the acquirer 

so insubstantial that a reciprocity potential will not be likely to have 

much effect on competitors. Between these extremes, the chance of an 

adverse ruling will increase as the relative purchasing power of the 

acquirer rises, the market shares of the acquired company and the degree 

of concentration in its market increases, opportunities for entry into 

the relevant market decrease, and the emphasis upon other forms of 

competition become less important than reciprocity. 

The development of this realm of conglomerate merger law has 

been complicated by the very success of the Government. Following the 

Consolidated Foods decision, many companies abandonded their organized 

275por a discussion, see Betty Bock, Merger and Markets: 
A Guide to Economic Analysis of Case Law. 5th ed. (New York: National 
Industrial Conference Board, 1966). . 
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programs of reciprocity, abolishing "trade relations" departments, and 

expressly forbidding the practice via written memoranda. Although the 

structural potential for reciprocity remains, many courts (such as that 

in Peniclc & Ford) will be hesitant to enjoin mergers involving such 

companies. 

Some students of antitrust have suggested that the approach of 

the court in Peniclc & Ford is preferable to the suggestion in General 

Dynamics and Consolidated Foods that the possibility that reciprocity 

may result from a specific merger is sufficient to condemn the merger.276 

It is true that the possibility of reciprocal dealing does not neces

sarily imply automatic implementation. Many firms find the practice 

repelling and refuse to subscribe to it, especially since the Consoli

dated Foods decision. Some have found the practice to be unprofitable 

in that it raises a company's purchasing costs by weakening supplier 

price competition, lowering quality, and encouraging poor purchasing 

practice by removing the purchaser's incentive to drive a hard bargain. 

Reciprocity may further affect the sales effort, as salesmen tend to 

become complacent with reciprocal accounts upon which they can rely as 

a matter of course and will not be particularly aggressive in seeking 

new accounts. Some companies find the practice is tantamount to an 

an admission that their product is inferior if they must rely on reci

procity in lieu of price, quality, and service to make a sale. 

VJhile it is true that the potential for reciprocity need not 

result in a "substantial lessening of competition," the essential point 

For example, James Rill. See "Conglomerage Mergers: The 
Problem of 'Superconcentration, '" oj>. cit.. p. 1048. 
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is that it can. General Dynamics indicates how extensive such a 

practice can become. The Clayton Act is designed to prevent anti

competitive conditions in their incipiency, and if we wait for reci

procity to manifest itself in terms of the market place we are making 

the task unnecessarily difficult. Mr. McLaren is, therefore, fully 

justified in pressing the attack upon conglomerate mergers which in

crease the likelihood of reciprocal dealings. He finds conglomerate 

mergers particularly reprehensible where they facilitate "reciprocity 

programs (which) substitute buying power consideration for the normal 

and accepted ways of selling" and foreclose markets to competing sup

pliers. 'Vie will be looking very hard at reciprocity arrangements, both 

as practices standing alone and in merger investigations," he warns.277 

The critics of the reciprocity theory are, in essence, urging 

the courts to employ the tying analogy, condemning mergers which result 

in reciprocity (under Section 1 of the Sherman Act) but only after post-

0*7Q 
acquisition evidence reveals substantiality of the effect. /0 Unfortu

nately, ex post structural change may be particularly difficult to 

correct. 

These cases illustrate an additional conflict of view regarding 

the usage of post-acquisition evidence. To be sure of success, the 

reciprocity prosecution must prove that the practice is possible in the 

277Wall Street Journal. (March 7, 1969) p. 2. 

27^See, for example, Robert P. Krauss, "Postacquisition Evidence 
and Section 7 of the Clayton Act; A Study in Judicial Legislation," 
University of Cincinnati Lav? Review. XXXVI (Summer, 1967), pp. 434-448; 
Richard E. Day, "Panel Discussion: Merger Developments in the Supreme 
Court,: A.B.A. Section of Antitrust. Law. XXVI (1964), pp. 69-84. 
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market situation, that the power will probably be used, and that the 

effect will be substantially to lessen competition. All of these points 

could be circumstantially demonstrated at the time of acquisition, but 

if post-acquisition evidence is available there is little reason for it 

not to be given consideration. Equity suggests that a similar preroga

tive be given the defendants in proving their innocence. 

Although Congress did not answer the question whether post-

acquisition evidence was to be considered in proving probability, it 

would appear that it did not intend to do so. For example, Senator 

O'Conor stated in regard to the Celler-Kefauver Amendment: "(I)t *-s the 

aim of this bill ... to strike at impending combinations in their 

incipiency, rather than to wait until a monopoly has been established 

(sic) and then attempt to break it up."2^ The DuPont-General Motors 

case was the beginning of the present controversy concerning the use of 

post-acquisition evidence.280 The Court of Appeals in Crown Zellerbach 

v. Federal Trade Commission followed the DuPont lead by employing post-

acquisition evidence in convicting Crown Zellerbach of a Section 7 vio

lation.By the time of United States v. Aluminum Company of America 

(1964), the Supreme Court had held that post-acquisition effects may be 

282 
relevant only for the purpose of condemning a merger. ° 

^^Congressional Record. (December 12-13, 1950), og. cit., 
p. 16439. 

280353 U.S. 586 (1957). 

281296 F.2d 800 (1961). 

2822i4 F. Supp. 501 (1963), rev'd, 377 U.S. 271 (1964). 
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In Consolidated Foods. the Seventh Circuit Court of Appeals 

attempted to follow the DuPont directive, and "relied heavily" on post-

acquisition evidence to judge the anticompetitive effects of the merger 

at the time of suit. "Probability can best be gauged by what the past 

has taught," the court reasoned. The Supreme Court, however, disallowed 

giving post-acquisition evidence such weight as had the Seventh Circuit, 

citing two reasons for its action. First, the High Court noted the 

impossibility of causally connecting the post-acquisition evidence of 

violation with the merger.Second, the court was afraid that 

waiting for post-acquisition evidence to develop sufficiently would pro

vide a "free trial" period for the merger. Unfortunately, the court 

failed to clarify the weight to be given post-acquisition evidence 

existent at the time of trial. It apparently does not hold that post-

acquisition evidence can never be used to override a Commission or Anti

trust Division reciprocity contention, but fails to establish clear 

guidelines relevant to the efficacy of such evidence. 

The Supreme Court's majority opinion in Procter & Gamble largely 

ignored the post-acquisition evidence issue and did little to ameliorate 

the confusion arising from Consolidated Foods. Justice Douglas merely 

noted in P&G that "(i)f the enforcement of Section 7 turned on the 

existence of actual anticompetitive practices, the Congressional policy 

of thwarting such practices in their incipiency would be frustrated."284 

283This concern about a causal relation had been stressed in 
Justice Burton's dissent in DuPont-General Motors. 353 U.S. 586, p. 625. 

284386 U.S. 568, p. 577. 
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With a view to developing a general approach to conglomerate 

mergers, it may tentatively be suggested that, at least in the develop

mental stage, greater weight be given to post-acquisition evidence. 

This is not to suggest that structural variables are to be ignored, but 

only that such evidence may enable the courts to determine the sub

stantiality of the violation and hence its illegality. As James Rill 

writes, ". . . 0Ohen and if a firm with sufficient leverage actually 

indulges in an effort to coerce reciprocity, that may be time enough to 

condemn the practice and possibly the merger."^-' Even should the 

Government initially lose the IT&T case, post-acquisition evidence may 

reveal anticompetitive consequences substantial enough to reopen the 

case at a later date. As the DuPont-General Motors decision demon

strated conclusively, no acquisition is ever beyond the reach of Section 

7, even though many years have elapsed since its consummation. 

It seems unlikely, however, that the Government will ultimately 

lose the IT&T reciprocity case. If recent decisions are read as a whole, 

they lead to the proposition that any large conglomerate merger may be 

held illegal under Section 7 where the enterprise thereby obtains the 

opportunity, even if not exercised, to engage in reciprocal purchase 

agreements. In return, this implies a general proscription of con

glomerate mergers which inherently enhance the possibilities for 

potential reciprocity. International Telephone & Telegraph, if held in 

violation of Section 7, will go a long way toward establishing a 

Section 7 per se rule against conglomerate reciprocity. 

^^"Conglomerate Mergers: The Problem of 'Superconcentration1," 
op. cit., p. 1056. 



CHAPTER 11 

POTENTIAL COMPETITION THEORY 

Although the acquiring company has not been a direct competitor 

in the acquired firm's market, a conglomerate acquisition may diminish 

competitive pressures from outside the market that would otherwise exist. 

This may come about in two ways. First, as discussed in Chapter 9, the 

acquisition may diminish potential competition by raising barriers to 

entry. Second, the conglomerate merger may remove a firm not actually 

selling in the relevant market, but nonetheless exerting pressure on 

that market as a likely entrant. 

In Procter & Gamble, the Federal Trade Commission contended that 

the giant detergent maker was on the "verge" of entering the household 

liquid bleach market, and therefore kept competition keener than it might 

otherwise have been within that market. The antitrust enforcers demon

strated their concern over any significant lessening of potential compe

tition. Chairman Dixon of the FTC has stated: 

It is almost as important to protect potential as actual 
competition. And stagnation of competition - or potential 
competition - should be attended to immediately. The point 
is, an unfair act or practice in an industry should be 
spotted in the early stages, because the longer you wait to 
unravel it the more difficult it becomes to handle. 

For some time there existed the question of whether Section 7 

applied to a merger that did not lessen existing competition, but 

^®*\john Berry, "Talk With Paul Rand Dixon: Philosophies 
Underlying the New Federal Trade Commission,11 Duns Review & Modem 
Industry. LXXXVII (January, 1966), p. 63. 
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simply prevented an increase in competition that would otherwise take 

place. Writing in 1958, Professor Rahl suggested that the Section did 

not apply: "To treat an election not to augment competition as a 

lessening of competition is a neat trick .... It is, however, plainly 

not authorized by the language of the statute, nor by the philosophy of 

antitrust, which does not affirmatively seek to compel competition."^? 

In some early conglomerate cases, the courts refused to weigh 

potential competition in adjudicating the legality of mergers. The idea 

that the relevant market should be expanded as the parties could make 

products other than those actually being produced was usually rejected. 

As will be seen in this chapter, the district court in both Penn-Olin 

and Continental Can refused to accept the argument. Both courts were 

subsequently overruled, and potential competition has emerged as the 

most important weapon to be used against conglomerate mergers. 

The efficacy of the potential competition issue may be better 

understood if the conglomerate is conceived of as a "perennial entrant." 

The pure conglomerate engages not in one but in many different indus

tries. It is likely to expand into totally new and unrelated areas. 

Thus, it is a potential entrant in virtually every sector of the economy. 

By merging with any company in an unrelated industry, it eliminates 

itself as a potential entrant, and thereby lessens competition. The 

courts have failed as yet to rule that any conglomerate merger neces

sarily lessens competition in this manner, but they appear to be 

moving in that direction. Carried to its logical conclusion, the 

^^"Applicability of the Clayton Act to Potential Competition," 
A.B.A. Antitrust Section (1958), p. 143. 
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potential competition charge would invalidate any and every conglomerate 

merger. 

Economics supports condemnation of the elimination of an im

portant potential entrant.^88 In a perfectly competitive market, the 

effect of one seller's pricing decisions will not have a perceptible im

pact on any one competitor. As the number of sellers is reduced, however, 

and the market becomes oligopolistic, the pricing of one firm will affect 

that of its competitors. Firms in such markets tend to gauge their 

pricing decisions on the expected responses of their competitors and can 

usually set their prices somewhat higher than in a purely competitive 

market. It is at this point that the potential entrant can become im

portant. If the oligopolist believes that there are companies on the 

fringe of the market which may enter if conditions are sufficiently at

tractive, he is going to be reluctant to raise prices. Indeed, to stave 

off entry of a new competitor, he may lower his price below that of 

existing firms in the industry, with his colleagues likely to follow 

suit. The result is increased real income for the consumer of the 

product involved. 

This example suggests that three factors must be present prior 

to merger for a company at the fringe of the market to exert a sub

stantial competitive influence on that market. First, the market in 

question must be oligopolistic. That is, the number of sellers must be 

small enough for them to respond to each other's actions and to col

lectively maintain prices above competitive levels. Second, the merging 

^®^For a discussion of the economics involved, see Milton 
Handler, "Twentieth Annual Antitrust Review," 0£. cit., pp. 671-673. 
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firm at the edge of the market must be recognizable as a likely entrant 

by those in the market. Finally, the barriers to entry for the new firm 

must not be so high that it would have to charge a price higher than that 

which would maximize the profits of the existing sellers. If entry bar

riers were that high, the company on the fringe is in fact not a likely 

candidate for entry. 

These economic considerations suggest that a wholesale condem

nation of all conglomerate mergers is not justified on potential compe

tition grounds. As will be seen, the likelihood of potential entry is 

a key in deciding conglomerate cases utilizing this criterion. Like

wise, an analysis of the possible anticompetitive effects of impairment 

of potential competition is vital to a determination of whether the 

conglomerate merger will result in a substantial lessening of competition. 

Case 12: General Motors/Euclid 

One of the first successful challenges of a conglomerate merger 

on potential competition grounds grew out of the 1953 acquisition by 

General Motors Corporation of the Euclid Road Machinery Company. 

General Motors was the largest manufacturing corporation in the United 

States, and Euclid at the time was a leading manufacturer of off-highway 

earth moving equipment prior to the acquisition, it did manufacture 

major components of that equipment (i.e., diesel engines and trans

missions) . 

^^Department of Justice complaint 1483, filed October 16, 
1959; see United States v. General Motors Corporation. 1960 Trade Cases. 
par. 69665 (March 25, 1960). See also "Corporate Mergers and Acqui
sitions," Senate Report No. 132, 85th Cong., 1st Sess. (1956), p. 46. 
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The Government contended that the acquisition violated Section 7 

because it eliminated potential competition between GM and Euclid in the 

off-highway earth moving equipment line. Since the merger, the complaint 

noted that 'Euclid Division . . . has materially reduced its purchase of 

diesel engines and transmissions from suppliers other than General 

Motors."^® Furthermore, evidence revealed that General Motors had con

sidered entering the earth-moving equipment field independently through 

the use of its own facilities. 

The net result of this elimination of potential entry was found 

to be a substantial lessening of competition because GM enjoyed a com

petitive advantage over other producers as a result of its integration 

and financial power. With General Motors sitting on the edge of the 

market ready to jump in at the most propitious moment, those companies 

in the industry were forced to remain competitive with relatively low 

prices and superior products. With General Motors now in that market 

as a result of acquisition, such a pro-competitive influence was removed 

and the remaining firms now had to compete with the largest manufacturing 

corporation in the United States. This was a clear violation of the 

Clayton Act. 

Case 13: Continental Can/Hazel-Atlas 

As early as 1956 the Antitrust Division was avidly seeking to 

break new ground in this realm. In that year, Continental Can Company, 

the nation's second largest producer of metal containers, acquired all 

of the assets and good will of Hazel-Atlas Glass Company, the country's 
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third largest producer of glass containers, through an exchange of stock; 

Cognizant that the definition of market did not then embrace companies 

making distinctly different products, the Justice Department saw the case 

2Q1 
as an ideal opportunity to broaden the Clayton Act s ban on mergers. 

Continental Can had been organized in 1913 to acquire three metal 

container manufacturers and had a long history of subsequent acquisitions, 

including 21 domestic metal container companies and 14 producers of paper 

containers. Hazel-Atlas, however, was its first entry into the glass 

container market. In 1955, the year before the merger in question, 

Continental was the second largest company in the metal container field, 

manufacturing about one-third of all the metal containers sold in the 

United States. Together with American Can Company, the largest producer, 

71 per cent of the market was supplied. 

Hazel-Atlas was a West Virginia corporation which in 1955 had 

sales in excess of $79 million. In that year it accounted for 9.6 per 

cent of the glass container shipments, with Owens-Illinois and Anchor-

Hocking Glass accounting for 34.2 and 11.6 per cent respectively. The 

remainder of the market was shared by 39 firms. Thus, the markets for 

both metal and glass containers were comparatively concentrated. 

The Continental Can/Hazel-Atlas case involved the question of 

whether a merger between two of the leading but not largest companies 

in "separate" concentrated industries (where inter-industry competition 

James Harwood suggests that this was a deliberate policy of 
"the Eisenhower Administration. See "The Mystique of Antitrust," 
op. ext., p. 35. 
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existed) could be found to violate Section 7.^92 The case came to depend 

on the determination of the relevant "line of commerce" and whether the 

two companies were potential competitors of each other. 

District Court. After an initial attempt to prevent the merger 

under a 1950 consent decree failed, the Government moved for a prelimi

nary injunction and brought the action for divestiture. 

The United States took six weeks to present its case before the 

district court for the Southern District of New York, during which it 

called some 78 witnesses and introduced more than 1,200 exhibits. Con

tinental Can, in turn, offered more than 500 exhibits to support its 

contention that, while inter-industry competition could be proscribed by 

Section 7, the facts in this case did not show a proper line of commerce 

encompassing both metal and glass containers. The company argued that 

the purpose of the merger with Hazel-Atlas was to diversify into related 

glass container fields "to offer to our customers paper, glass, plastic, 

and metal containers, flexible packaging materials, glass closures and 

bottle caps.293 

In his decision, Judge Bryan noted that Section 7 does not spell 

out any particular tests or standards for determining the relevant 

product markets or geographic areas affected by an acquisition, nor any 

^^United States v. Continental Can Company. 217 F. Supp. 761 
(1963); United States v. Continental Can Company. 378 U.S. 441 (1964). 
Judge Frederick van Pelt Bryan heard the district court case. 

^^In 1955, Hazel-Atlas produced 9.6 per cent of all glass con
tainers in the United States. In the same year, Continental Can produced 
33 per cent of the metal containers. The two companies had a combined 
output of 25 per cent of all glass and metal containers produced in the 
United States. 
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In his decision, Judge Bryan noted that Section 7 does not spell 

out any particular tests or standards for determining the relevant 

product markets or geographic areas affected by an acquisition, nor any 

tests for determining substantiality. "However, sufficient expressions 

of a consistent point of view may be found in the hearings, committee 

reports . . . and in floor debate to provide those charged with enforcing 

the Act with a usable frame of reference within which to evaluate any 

given merger."294 th£s particular merger, the Government contended 

that there were ten relevant lines of commerce in the United States as 

a whole. In seven of these product markets, it found adverse effects 

in two separate sections of the country: (1) the United States east of 

the Rocky Mountains, and (2) the United States west of the Rocky 

2q5 
Mountains 

The defendants agreed with the Government that the can and glass 

industries were separate lines of commerce for Section 7 purposes but 

they refused to accept all of the additional sight lines of commerce 

specified. Hazel-Atlas was engaged in two lines of commerce, glass 

containers and screw metal closures. Continental was engaged in four 

others, metal cans, plastic bottles, crown caps, and vacuum type 

closures. Thus, defendants contended that there were at most six sepa

rate and distinct relevant lines of commerce. Moreover, they argued 

that the lines of commerce in which Hazel-Atlas and Continental Can 

were respectively engaged were quite different and did not overlap to 

any significant degree. 

294217 F. Supp. 761 (1963), p. 768. 
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After an extensive analysis of these differences in market defi

nition, Judge Bryan concluded that seven of the ten lines of commerce 

which the Government attempted to establish had been "artificially con

trived." He proceeded to examine two key product areas that remained— 

glass and metal containers—to determine if they were, indeed, directly 

competitive and hence constitute a single market for antitrust purposes. 

Employing the Brown Shoe "indicia," Judge Bryan ruled that 

(1) metal cans and glass containers did not utilize common production 

facilities or equipment; (2) price evidence did not support the con

tention that the two were interchangeable; (3) there were no specialized 

vendors of containers for food products; (4) nor was there any "reason

able interchangeability of use or cross-elasticity of demand between 

on/; 
containers made of these different materials." 50 The court ruled that 

the Government had failed to support its case that glass and metal 

containers were interchangeable: 

Attempts by the Government here to combine these separate and 
distinct industries into single product markets necessarily 
failed because appropriate distinctions were not made between 
inter-industry or overall commodity competition and the type 
of competition between products with reasonable interchange-
ability of use and cross-elasticity of demand which has 
Clayton Act significance.2^ 

Furthermore, the Government had failed, in the Court's view to 

establish that there were any differences between the areas east and 

west of the Rocky Mountains such as to constitute economically signifi

cant geographic markets. In concluding his analysis of relevant market, 

Judge Bryan stated: 

296Ibid., pp. 788-804. 

297Ibid., pp. 781-782. 
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What we have here, basically, is a conglomerate combination 
in which one company in two separate industries combined 
with another in a third industry for the purpose of es
tablishing a diversified line of products suitable for a 
variety of end uses to be sold to a wide range of customers 
with differing packing requirements.298 

The court turned its attention to the reasonable probability of 

anticompetitive effects resulting from the merger. The Government ad

vanced four criteria referred to in the 1950 House Report (Number 1191). 

Specifically, it claimed that the acquisition (1) had eliminated "in 

whole or in material part the competitive activity of Hazel-Atlas" 

which had been a substantial factor in competition with Continental; 

(2) had increased the relative size of Continental to such point that 

its advantage over its competitors threatened to be decisive; (3) had 

resulted in an undue reduction in the number of competitive enterprises; 

and (4) had established relationships between buyers and sellers which 

deprived their rivals of a fair opportunity to compete. Pervading all 

four specific charges was the notion that the two companies in question 

were potential competitors of each other; indeed, that the two markets 

were effectively one and the same and competition was, therefore, im

mediately affected by the acquisition.2" 

The Government conceded that it did not have any proof as to 

actual injury as a result of the acquisition, however, and predicated 

its case upon "potential anti-competitive effects." The district court 

in 1963 found the Government to have failed to prove anticompetitive 

298lbid.t p< 782. The beer container market was recognized as 
a third relevant line of commerce. . 

299Ibid., pp. 779-780. 
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effects "in the can industry, the glass industry, and the beer container 

lines of commerce which it was successful in establishing." The court 

explained: 

The Government did not stress the claim that there was any 
actual lessening of existing competition in this line of 
commerce as a result of the merger. It contended, instead, 
that there might be anti-competitive effects in the future 
because the potential of Hazel-Atlas as a competitor in the 
manufacture of beer bottles had been eliminated. The dif
ficulty with this position was that the evidence failed to 
show that, had the acquisition not taken place, there was 
any reasonable probability that Hazel-Atlas would become 
a significant competitive factor in the manufacture of beer 
bottles 

Lacking evidence to sustain its burden of proof, it was ruled 

that the Government had "speculated" as to what might transpire, and 

such speculations were at best found to be "mere possibilities." Noting 

that reasonable probability that competition will be lessened in the 

future is just as much subject to evidentiary proof as is the actual 

lessening of competition, the court concluded that "(m)ere speculation 

or conjecture cannot be substituted for proof of reasonable proba-

301 
bility." Although the court agreed that there was a possibility 

Hazel-Atlas might have become a manufacturer of beer bottles in compe

tition with Continental Can had the merger not occurred, "(t)hat . . . 

was mere speculation and by no means met the reasonable probability 

test." 

Judge Bryan said some interesting things about conglomerates 

in general, which, if read literally, would appear to invalidate the 

300Ibid., p. 796. 

301Ibid., p. 784. 
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antitrust laws in this spectrum of merger activity. In his view, a 

"conglomerate merger does not result in the elimination of a competitor 

but merely substitutes the competition of the acquiring company for that 

OQ2 
of the acquired company . . .. Thus, such a merger cannot result in 

an increase in industrial concentration: 

The test is not whether, as a result of a merger, either the 
acquired or acquiring company obtains advantages which help it 
to compete more effectively. Obviously were this so, any 
merger permitted under the Act could have no sound business 
justification. The object of the Clayton Act is not to dis
courage businesses from taking steps to compete more ef
fectively but to keep competition vigorous and effective. 
Opportunities to offer improved products, to make cost re
ductions or to give better service to customers are not in 
themselves indications of anti-competitive effects. These 
are all legitimate business objectives .3®3 

As will be seen presently, the Supreme Court did not share this view, 

and the conglomerate merger remained an appropriate phenomenon for anti

trust review. 

To recapitulate, the district court found that the Government 

had established only three lines of commerce which it attempted to 

delineate--the metal can industry, the glass container industry and con

tainers for the beer industry. As to those three markets, there was 

judged to be insufficient proof of "any reasonable probability of 

substantial anti-competitive effects" as a result of the acquisition 

by Continental Can of Hazel-Atlas. Judge Bryan found the merger at 

least partially laudatory as Continental, by its diversification 

302ibid.. p. 786. 

303Ibid. 
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program, "expected to be able to compete more effectively against the 

strong competition in this . . . market."304 

The Supreme Court. The Supreme Court agreed to review the case 

on direct appeal noting its "probable jurisdiction to consider the 

specialized problems incident to the application of Section 7 to inter

industry mergers and acquisitions.As with the lower court, the 

first question considered concerned the relevant market. The Supreme 

Court agreed with Judge Bryan that the relevant geographic market was 

the entire United States, but disagreed with the district court's defi

nition of product market. 

In its appeal, the Government advocated a line of commerce which 

it had not suggested the year earlier: "The production and sale of con

tainers for all end uses for which metal and glass containers compete." 

It was suggested that Section 7 had been enacted not only to prohibit 

concentration within one industry, but also to prohibit inter-industry 

concentration when the industries competed—as in the case of the metal 

and glass containers. A merger between dominant firms in two competing 

industries, eliminating substantial inter-industry competition, "can be 

304Ibid.. p. 789. 

3®5378 U.S. 441 (1964). Ralph S. Spritzer argued the cause for 
the United States. On the brief were Solicitor General Cox, Assistant 
Attorney General Orrick, Lionel Kestanbauin and Arthur J. Murphy, Jr. 
Helmer R. Johnson argued the cause for appellees. With him on the brief 
was Mark F. Hughes. Mr. Justice White delivered the opinion for the 
Court. Justice Goldberg concurred. Justice Stewart joined Justice 
Harlan in a dissenting opinion. 
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a significant step toward increasing concentration by maintaining and 

extending oligopoly structure" and should be prohibited by Section 

The Supreme Court agreed with the Government contentions. It 

held that "the inter-industry competition between glass and metal con

tainers is sufficient to warrant treating as a relevant product market 

the combined glass and metal container industries and all end uses for 

which they compete."307 court added that there is no precise formula 

with which to ascertain the relevant product market, but that such a 

judgment had to be based on consideration of the entire record to recog

nize meaningful competition when it existed: 

It is quite true that glass and metal containers have different 
characteristics which may disqualify one or the other, at least 
in their present form, from this or that particular use; that 
the machinery necessary to pack in glass is different from that 
employed when cans are used; that a particular user of cans or 
glass may pack in only one or the other container and does not 
shift back and forth from day to day as price and other factors 
might make desirable; and that the competition between metal and 
glass containers is different from the competition between the 
can companies themselves or between the products of the dif
ferent glass companies. These are relevant and important con
siderations but they are not sufficient to obscure the competi
tive relationships which this record so compellingly reveals.308 

The example of baby food was provided to support the Court's 

reasoning. At one time baby food had been packed entirely in metal cans. 

Hazel-Atlas, however, had played a significant role in inducing the shift 

to glass as the dominant container by designing "what has become the 

^^For a discussion, see Thomas J. Carey, Jr. & Jerome K. Frost, 
"Recent Developments in Antitrust Law: Section 7 of the Clayton Act and 
the Demise of the Conglomerate Merger," Bos ton College Industrial and 
Commercial Law Review, VI (Winter, 1965), pp. 285-290. 

307378 U.S. 441, p. 447. 

308ibid., p. 450. 
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typical baby food jar." In the beer industry, too, an "intense competi

tive battle on behalf of the beer can and the beer bottle is being waged" 

and one of the principal protagonists in that campaign was found to be 

Continental Can.309 

In light of these factors, it was held that the district court 

had employed an "unduly narrow construction" of the competition to be 

protected by Section 7. "Certainly, that the competition here involved 

may be called 'inter-industry competition1 and is between products with 

distinctive characteristics does not automatically remove it from the 

reach of Section 7."310 

In its delineation of relevant market, the High Court was unmoved 

by the argument that a broad definition would have to include plastic, 

paper, foil and any other materials used for packaging. Although 

agreeing that there might be a broader product market made up of other 

types of containers, that did not "negative the existence of submarkets 

of cans, glass, plastic or cans and glass together, for (to quote from 

Brown Shoe) 'within this broad market, well-defined submarkets may exist 

which, in themselves, constitute product markets for antitrust purposes1." 

The Court stated further that there may be some end uses for which glass 

and metal did not compete, but "complete inter-industry competitive over

lap need not be shown."3H 

Having ascertained the relevant product market (the combined 

metal and glass container industries), it was then necessary to examine 

^̂ Ibid., pp. 450-451. 

^̂ Ibid., pp. 452-453. 

311Ibld.. pp. 457-458. 
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each of the companies'.positions in that market. It was found that Con

tinental supplied 21.9 per cent of all the glass and metal containers 

shipped in 1955, and ranked second in size of all companies. In terms 

of total glass and metal containers shipped, Hazel-Atlas ranked sixth 

with 3.1 per cent of the relevant market. The two companies were 

clearly important factors in the relevant market, and the merger sub

stantially increased concentration in that market: 

By the acquisition of Hazel-Atlas stock Continental not only 
increased its own share more than 147° from 21.9% to 25%, but 
also reduced from five to four the most significant compe
titors who might have threatened its dominant position. The 
resulting percentage of the combined firms approaches that 
held presumptively bad in U. S_. v. Philadelphia National 
Bank, 374 U.S. 321, and is almost the same as that involved 
in U. S. v. Aluminum Company of America, 377 U.S. 271 . . .. 
The case falls squarely within the principle that where 
there has been a 'history of tendency toward concentration 
in the industry' tendencies toward further concentration in 
the industry are to be 'curbed in their incipiency1. Brown 
Shoe Co. v. U. S_. 370 U.S. at 345-346.-^ 

The Court concluded that the merger carried with it the "proba

bility of foreclosing actual and potential competition between the two 

concerns." Hazel-Atlas had been effectively removed as an independent 

factor in the glass industry and in the line of commerce relevant to the 

case. Such a merger was likely to foster a "much broader anticompetitive 

effect" as it would trigger other mergers by companies seeking similar 

competitive advantages 

3-^Ibid., p. 461. 

^^Ibid., pp. 462,464. 
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Justice Goldberg concurred with the opinion but questioned the 

finality of the determination of the line of commerce.^14 justices 

Harlan and Stewart went considerably further in their vigorous dissent. 

The majority opinion was viewed as a "travesty of economics," as the 

Court provided its "own definition of a market, unrelated to any market 

whatsoever."315 The dissenting opinion contended that the metal and 

glass container industries were separate lines of commerce and, to claim 

they were one and the same, was completely "fanciful": "The bizarre 

result of the Court's approach is that market percentages of a non

existent market enable the Court to dispense with "elaborate proof of 

market structure, market behavior and probable anticompetitive effects." 

Justices Harlan and Stewart would have defined the relevant 

market by strictly applying the concept of cross-elasticity of demand 

and the other criteria established in Brown Shoe. They would have then 

inquired into the "impact of the merger in the two lines of commerce here 

involved . . Absent a demonstration of actual or probable anti

competitive effect in these lines of commerce, they would hold that 

Section 7 had not been violated. In short, they would have affirmed the 

district court's judgment. 

Their criticism was particularly aimed at the precedent es

tablished by the majority view: "The Court's spurious market-share 

•^^Specifically, Goldberg suggested that upon remand the de
fendants should not only rebut the prima facie inference that metal and 
glass containers constituted the line of commerce, but also that plastic 
or other containers competed with metal and glass to such an extent that 
as a matter of "competitive reality" they must be considered as part of 
the determinative line of commerce. Ibid., p. 466. 

315Ibid., pp. 469-470, 472, 475 

316Ibid. p. 470 
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analysis should not obscure the fact that the Court is, in effect, 

laying down a 'per se1 rule that mergers between two large companies in 

unrelated industries are presumptively unlawful under Section 1In 

a particularly caustic conclusion, Harlan wrote: 

I have no idea where Section 7 goes from here, nor will business
men or the antitrust bar .... Hereafter, however slight (or 
even non-existent) the competitive impact of a merger on any 
actual market, businessmen must rest uneasy lest the Court cre
ate some 'market1 in which the merger presumptively dampens 
competition, out of bits and pieces of real ones. No one could 
say that such a fear is unfounded, since the Court's creative 
powers in this respect are declared to be as extensive as the 
competitive relationships between industries 

Significance of Continental Can. The Continental Can case illus

trates the Government's fear that Section 7 could not be applied to 

"pure" conglomerate mergers. It was for this reason that it went to 

such lengths to demonstrate the commonality of the two markets in 

question—and thus to prove illegality upon essentially horizontal 

grounds. By adopting a flexible, all-encompassing notion of the relevant 

market, the Supreme Court could apply a traditional market-share approach 

to what was generally thought to be a conglomerate. 

Had the case been tried in 1969 rather than 1964, it is doubtful 

if so much time and effort would be expended by the parties over the 

issue of whether the merger was conglomerate or horizontal. The im

portant facts of the case, as the White opinion hinted, were that con

sumers of containers made of glass could and had switched to containers 

made of metal, and vice versa. Each company, therefore, served as an 

^^Ibid., p. 476. 

^^Ibid., p. 471. 
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important restraint on the possibility of anticompetitive behavior by 

the firms in the other's primary domain. The elimination of this re

straint via merger would be likely to influence the behavior of the 

companies in two highly concentrated industries. Thus, even if viewed 

in conglomerate terms, the merger could be condemned as unlawful under 

Section 7. The emphasis upon the horizontal character of the trans

action merely provided a forum such as to permit the addition of market 

shares as a gauge of substantiality. 

It is interesting to note that the Government apparently was 

more willing to find illegality upon the basis of conglomeration than 

was the Court. For instance, not until submitting their briefs to the 

Supreme Court did the Government suggest that glass and metal containers 

constituted a single line of commerce. Further, the Government deliber

ately omitted mention of market shares, since "those traditional yard

sticks are generally unavailable to measure the full consequences which 

an inter-industry merger would have on competition."319 if a market 

does not exist for "glass and metal containers," market shares cannot 

meaningfully be compiled. 

Of some import is the fact that the Supreme Court did not con- , 

sider use of the "practical indicia" employed in Brown Shoe to be 

mandatory. Continental Can established the precedent, significant for 

later conglomerate merger cases, that such indicia will be used to 

divide a line of commerce into smaller lines of commerce only when such 

is necessary in order to more readily find the requisite anticompetitive 

Sl^Ibid., p. 470 (Government brief, p. 22). 
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effect. If the proscribed effect can be found in a larger line of com

merce, as in the instant case and most conglomerate merger situations, 

then the Court need not analyze any submarkets. 

It is clear that the intricacies of economics did not play much 

of a role in the Supreme Court's opinion. Such a concept as cross-

elasticity of demand was condemned to play a very minor role in Section 7 

cases. Instead, the decision indicates that the courts will view the 

market much as the businessman assesses it, with an eye to the overall 

competitive consequences of the merger. The emphasis is shifted as a 

result of Continental Can to broad economic realities, to the question 

of whether or not the framers of Section 7 and its amendment would have 

intended protection for an area of competition affected by the merger. 

Thus, courts must realistically appraise the various business relation-

ships--both existing and potential—between merging companies. The 

factors that motivate a large corporation to diversify through merger 

will themselves serve as one basis for defining the relevant market. 

Such reasoning has, of course, not been accepted by everyone. 

Discussion of the validity of the Court's delineation of the relevant 

market follows the lines of the broader debate. Proponents of a "rule 

of reason" approach to conglomerate mergers will agree with the Harlan 

dissent and see the instant decision as a "travesty of economics." 

Those favoring a rigorous enforcement of Section 7 will insist that the 

Court was merely observing "competitive realities." Both sides agree 

on one thing: the conglomerate merger is no longer safe from prosecution. 
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Case 14: Ekco Products/McClintock Manufacturing. 
Blackman Stamping 

Since Continental Can, there have been many FTC and court rulings 

based primarily on potential competition grounds. One of the more 

interesting involves the 1954 acquisition by Ekco Products Company of 

the McClintock Manufacturing Company and the 1958 purchase of some of 

the assets of Blackman Stamping .and Manufacturing Company.^20 

Ekco is a large, diversified company specializing in the pro

duction and sale of various types of cooking ware and commercial food-

handling equipment. Between 1950 and 1959, its net sales rose from 

$36.8 million to $73.6 million largely as the result of more than 20 

acquisitions. As Table 14 reveals, McClintock was the nation's largest 

producer of commercial meat-handling equipment, accounting for an incred

ible 98 per cent of total sales of such equipment in 1955. Blackman at 

the time of its acquisition by Ekco was the only other company selling 

a full line of commercial meat-handling equipment. Ekco had never manu

factured such equipment prior to its acquisitions. 

The market for meat-handling equipment is primarily confined to 

meat departments in retail food stores. Total annual sales at the time 

of merger exceeded $1 million. The parties admitted that prior to 1954, 

McClintock enjoyed a virtual monopoly in the manufacture and sale of 

meat handling equipment, but that monopoly position was not at issue in 

the case. 

320g.££ Docket 8122 (September 26, 1960). Initial order dis
missing charges, C.C.H. Trade Regulation Reporter, par. 16484 (June 28, 
1963). Order to cease and desist, C.C.H. Trade Regulation Reporter, 
par. 16879 (April 21, 1964). Ekco Products Company v. Federal Trade 

Commission, 347 F.2d 745 (196311 
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TABLE 14 

PERCENTAGE SHARES OF PRINCIPAL COMPETITORS IN TOTAL 
SALES OF COMMERCIAL MEAT-HANDLING CARTS AND RACKS, 

1955-1958 

Company 1955 1956 1957 1958 

Ekco (McClintock) 98.3 96.3 86.9 81.9 

Blackman 0 0 3.8 9.3 

Chesley 1.7 3.5 9.3 8.8 

All 3 Companies 100.0 100.0 100.0 100.0 

Source: Ekco Products Company v. Federal Trade 
Commission, 347 F. 2d 745 (1965). 

Federal Trade Commission. According to the initial FTC complaint, 

the merger tended substantially to lessen competition by (1) eliminating 

actual and potential competition between Ekco and the acquired companies; 

(2) eliminating substantial competitive entities; (3) expanding the effect 

in this limited market of Ekco's strength; (4) creating Ekco as the only 

full-line company in the market; and (5) deterring new entrants. Ekco 

Products denied the charges.321 

Hearings were held before an FTC examiner between August, 1961 

and September, 1962. On the record thus adduced, the hearing examiner 

held that the evidence did not establish a violation of Section 7 of the 

Clayton Act and dismissed the complaint. The hearing examiner based his 

decision primarily upon potential competition grounds. He found that, 

321C.C.H. Trade Regulation Reporter, par. 16484. 
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owing to ease of competitive entry by others into the commercial meat 

handling market and "the presence of substantial actual and incipient 

competition," the McClintock acquisition did not run afoul of Section 7 

of the Clayton Act. As for the Blackman acquisition, the subsequent 

dissipation of all its assets rendered divestiture moot. Post-acqui

sition conduct was not considered as such evidence was deemed to be 

irrelevant in a Section 7 case. . 

On appeal from the initial decision of the examiner, the FTC 

adopted virtually all of his findings of fact, but reversed his 

ultimate conclusion, holding that Ekco had violated Section 7 of the 

Clayton Act. Whereas Ekco and the hearing examiner had considered the 

McClintock acquisition to be conglomerate, the Commission .characterized 

it as "product-extension," since Ekco "was already the largest manu

facturer of commercial baking pans, a related product line, and was also 

engaged in the production of aluminum meat boxes." 

Commissioner Elman, writing for three of the four members of the 

Commission,considered each of the examiner's points seriatim such as 

to "help illuminate some recurring problems of Section 7 enforcement." 

While agreeing that "reasonably simple rules of liability" were neces

sary in "product-extension" mergers, Elman felt that the examiner's 

reliance on a supposed rule of "presumptive unlawfulness" resulting from 

Philadelphia National Bank could not be applied to a conglomerate case. 

The record clearly showed, however, that McClintock's market power had 

^^Ekco Products Company v. Federal Trade Commission. 347 F.2d 
745 (1965), pp. 750-751. Chief Judge Hastings delivered the opinion. 

3^Commissioner John R. Reilly did not participate. 
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been enhanced by the acquisition. Competition offered by Blackman had 

been eliminated which would have been unlikely except for Ekco's ac

quisition of McClintock, and "(a) dominant firm may not lawfully elimi

nate its leading competitor by acquiring that competitor's assets."324 

Turning to the most crucial point in the examiner's decision, 

ease of entry, Elman explained that while entrance barriers may support 

a finding of illegality, the existence of potential competition cannot 

be a defense for a Section 7 charge: 

Ease of entry as such should not be recognized as a defense in 
a Section 7 proceeding because, even if there are no very sub
stantial barriers to entry, powerful firms active in the rele
vant market are bound to have some, and probably considerable, 
leeway in which to exercise their market power. On the other 
hand, to the extent that such barriers exist competitive con
ditions in the market may be directly impaired; consequently, 
difficulty of entry will sometimes be a basis for inferring a 
violation of Section 7.^-> 

The Commission found that Ekco was a "prime prospect to enter 

the commercial meat-handling equipment field on its own and offer 

McClintock effective competition."326 Thus, the merger could not be 

held legal on the ground that potential competition was still existent 

when, in fact, the merger had eliminated the most potent potential com

petitor. Even though competitive entry was relatively easy, the 

Commission found post-acquisition evidence to indicate that Ekco could 

and would use its strong financial position to eliminate any new 

32^Quoted by Day, oj>. cit., pp. 77-78. 

325347 F.2d 745 (1965), pp. 750-751. 

326Ibid., p. 572. 
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competitors.^27 Post-acquisition evidence was considered by Elraan 

admissible so long as it was "probative" and would reveal "anticompeti

tive effects which probably would not have been accomplished but for the 

acquisition."328 Post-acquisition evidence was sufficient to substanti

ate illegality, and divestiture of the appropriate assets was ordered. 

Court of Appeals. The order was appealed to the seventh circuit 

O O Q  
court, which upheld the Commission. The case presented the most 

elementary deep pocket and potential competition issues for the court to 

decide. It was, however, somewhat unique in that the acquired company 

had almost complete monopoly in the relevant line of commerce.^30 Al

though the fact situation was similar to that in Reynolds Metals and 

Procter & Gamble, the court did not expressly use the deep.-pocket theory. 

Rather, the basis for concluding illegality was that the acquisition 

served to entrench and preserve McClintock1s monopoly, as underscored by 

the 1958 Blackman purchase. Alone, it was found, McClintock could not 

have acquired Blackman. Ekco, with its financial ability, was able to 

•^^The facts indicated that in the years following the McClintock 
acquisition, two national competitors entered the market to challenge 
Ekco, and by 1957 they had reduced Ekco's share from nearly 100 per cent 
to 83.3 per cent. Then in 1958 Ekco purchased the assets of one of its 
two competitors, Blackman, thereby raising its share of the market back 
to 91.9 per cent. 

328Day, op. cit., p. 77. 

32^The case was heard before Chief Judge Hastings, and Circuit 
Judges Duffy and Castle. 

33^The relevant line of commerce was designated commercial meat-
handling equipment, which consisted of two different kinds of equipment 
with related uses: (1) anodized aluminum platters, pans and lugs for 
handling, storage and display of meats; and (2) metal racks and carts 
used for the storage and handling of such platters, pans and lugs in 
retail stores. 
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maintain McClintock's monopoly position by buying out its main competitor. 

Ekco's acquisition of Blackman constituted a horizontal merger and was 

deemed clearly unlawful under Section 7. 

The Ekco-McClintock merger removed the restraining influence of 

Ekco's potential competition, since Ekco, as a major diversified manu

facturer of related products, was a "prime prospect" to challenge 

McClintock's dominant position in the commercial meat-handling equipment 

indus try: 

We conclude, under the record before us, the Commission could 
find there was a reasonable probability that Ekco would have 
entered the commercial meat-handling industry by internal ex
pansion, since Ekco was engaged in the manufacture of products 
in related lines and desired to expand the marketing of these 

O O "J 
products into supermarkets and retail grocery stores.JJL 

Ekco contended that the Commission had applied a new but errone

ous rule of per se illegality in prosecuting the merger of a small 

company which possesses a large share of the relevant market by a larger 

company in another field. Ekco stated that "the Commission's decision 

has treated Section 7 as if it contained a blanket prohibition against 

all acquisitions of small companies by large companies, regardless of 

the circumstances."332 seventh circuit court went out of its way to 

disagree, holding that: 

The fact that a large corporation purchases a corporation with 
a virtual monopoly in its field does not, by that fact alone, 
render the merger violative of Section 7. However, such fact 

331347 F.2d 745, p. 573. 

332Ibid., p. 751. 
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may subject the merger to careful scrutiny to determine if 
additional facts exist from which a violation may be found.333 

Relying upon the Supreme Court opinion in Consoldiated Foods, the court 

said it was satisfied that the "record in this case demonstrates how 

the merger of Ekco and McClintock probably could substantially lessen 

competition or tend to create a monopoly. However, "(b)ecause of the 

unique factual situation here and the lack of decisional guidelines, we 

limit this holding to the facts of this case." 

The final Commission order, as upheld by the court of appeals, 

required Ekco to divest itself of all the assets acquired from McClintock, 

together with the additions thereto and replacement thereof, "as may be 

necessary to reconstitute McClintock Manufacturing Company as a going 

concern and effective competitor in the manufacture and sale of com-

- mercial meat-handling equipment." The final order, however, made no 

reference to the Blackman assets. This apparently resulted from fear 

that an artificial restoration would be a hazard to the prospective 

employees and creditors of an enterprise with such a limited chance of 

success as would face Blackman in what remained basically a monopolistic 

market. 

Case 15; El Paso Natural Gas/Pacific 
Northwest Pipeline 

While the foregoing cases have dealt with potential product compe

tition, several cases have been brought to the courts challenging con

glomerate mergers on the basis of potential geographic entry. In this 

333j[bid. see U. S. v. Philadelphia National Bank, 374 U.S. 321, 
p. 365; Procter & Gamble Company,• FTC Docket 6901 (November 26, 1963), 
p. 28. 
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case, Pacific Northwest Pipeline Corporation was acquired by the El Paso 

Natural Gas Company. The main issue revolved around whether the acqui

sition substantially lessened competition in the sale of natural gas in 

California, a market in which El Paso was at the time of acquisition 

(1956) the sole out-of-state supplier and accounted for more than 50 per 

cent of all the gas consumed in the state. A secondary issue, but of 

importance, was the application of antitrust standards to mergers in 

Federally regulated industries. The Federal Power Commission had ap

proved El Paso's acquisition, but the Justice Department opposed it. 

The fact situation leading up to the court challenges is compli

cated, but may be summarized briefly.In 1954 Pacific Northwest had 

entered into two gas exchange contracts with El Paso, one .to deliver 

250 million cubic feet per day to El Paso in Idaho for transport to 

California, and the other to gather gas jointly in New Mexico's San Juan 

Basin. Under the latter agreement El Paso loaned gas to Pacific North

west from its wells in the San Juan Basin, and Pacific Northwest agreed 

to gather gas with its own facilities from El Paso's wells in the eastern 

portion of the Basin, El Paso agreeing to perform a similar service in 

the western portion. Pacific Northwest simultaneously undertook to 

purchase 300 million cubic feet of gas per day from Westcoast Transmis

sion Company, Ltd., a Canadian pipeline. An executive of Pacific North

west called these agreements a "treaty" to "solve the major problems 

which have been confronting us." 

^^United States v. El Paso Natural Gas Company, 376 U.S. 651 
(1964), pp. 653-654. See also Wall Street Journal, (October 16, 1967), 
p. 32. 
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El Paso, however, was unable to get the Federal Power Commission 

to approve its building of a pipeline to deliver the 250 million cubic 

feet of gas to California. Thus, a new agreement on that aspect was 

negotiated between the two companies in 1955, El Paso agreeing to 

purchase 50 million cubic feet a day to be delivered on an exchange basis 

in Colorado. 

Prior to these 1954 and.1955 agreements Pacific Northwest had 

tried to enter the rapidly growing California market. It prepared to 

transport some of its Canadian gas to California, where it would be dis

tributed by Pacific Gas & Electric Company. That effort was suspended 

when the 1954 agreements were made with El Paso. In 1956, it engaged in 

negotiations for the sale of natural gas to Southern California Edison 

Company. An agreement was reached whereby Pacific Northwest would de

liver to Southern California Edison at a point on the California-Oregon 

border 300 million cubic feet of Canadian gas a day. Thus, Southern 

California Edison would no longer be dependent upon El Paso Natural 

for its gas requirements. El Paso decided to fight this, and, by sig

nificantly lowering the price it charged Southern California Edison, 

succeeded in getting a contract to satisfy all that company's needs. 

Meanwhile, Pacific Northwest continued its efforts to get gas into 

California. 

Apparently aware that it could not indefinitely keep the Cali

fornia market to itself so long as Pacific Northwest remained an inde

pendent entity, El Paso negotiated to acquire its potential rival, thus 

precluding any further fear of competition in California. By summer, 

1957, it had purchased more than-99 per cent of Pacific Northwest's 
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stock and received Federal Power Commission approval of the takeover 

late in 1959. 

District Court. The Department of Justice filed suit under 

Section 7 alleging that the acquisition may be substantially to lessen 

competition. The district court heard elaborate testimony from both 

sides. After hearing oral argument, Judge Ritter entered judgment for 

the appellees and stated that he would not write an opinion. In an 

unusual move, he told counsel for appellees to "prepare the findings and 

conclusions and judgment."335 They did, and the district court subse

quently adopted those findings verbatim. The district court judge had 

apparently rested his decision approving the merger on Pacific North

west's failure to sell any gas in California prior to the consummation 

of the merger, and upon the fact that other gas producers had entered 

the California market since that time.336 Furthermore, evidence re

vealed that the earnings of the merged company were not up to expectation. 

Supreme Court. The second chapter in this most unusual case 

found the Supreme Court unanimously invalidating the acquisition.337 

376 U.S. 651, C.C.H. Trade Cases (1964), par. 71073. 

336 
There had been two new entrants, thus resulting in a trio-

polistic market in California. Ibid. 

337 
Solicitor General Cox argued the cause for the United States. 

With him on the brief were Robert L. Wright, Frank Goodman and Robert B. 
Hummel. Gregory A. Harrison argued the cause for appellees. With him 
on the brief were Arthur H. Dean, Charles V. Channon, Atherton Phleger, 
Roy H. Steyer, Leon M. Payne, and Dennis McCarthy. William M. Bennett 
filed a brief for the State of California, as amicus curiae, urging 
reversal. The Court's opinion was written by Justice Douglas but an
nounced by Justice Clark. Justice White took no part in the consider
ation or decision of the case. Justice Harlan, while concurring in the 
main, dissented in part. 
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Noting that El Paso was the sole out-of-state supplier of natural gas in 

California, furnishing "more than 50% of all gas consumed" in that market, 

and that Pacific Northwest was "the only other important interstate pipe

line west of the Rocky Mountains," Justice Douglas concluded that Pacific 

Northwest was a "substantial factor" in the California market.^8 The 

merger, it was held, eliminated the most meaningful competition which 

El Paso might have had to face- in California. 

There was general agreement as to the product market (natural 

gas) and the section of the country (California). The question in dis

pute was whether the acquisition had a sufficient tendency to lessen 

competition. The answer to that depended on determining if Pacific North

west could have entered the market on its own. 

The Court found that Pacific Northwest, though it had no pipe

line into California, was nonetheless a substantial factor in the Cali

fornia market, as it was the only other important interstate pipeline 

west of the Rocky Mountains. Its willingness and ability to enter the 

California market were clearly indicated by the facts. That the Cali

fornia market was expanding at an annual rate of 200 million cubic feet 

per day indicated the need for new competition. Noting El Paso's re

action to the threat of Pacific Northwest (i.e., its agreement with 

Southern California Edison), Justice Douglas exclaimed: "We would have 

to wear blinders not to see that the mere efforts of Pacific Northwest 

^^®For a discussion, see Handler, "Twentieth Annual Antitrust 
Review—1967," op. cit.. pp. 688-689. 
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to get into the California market, though unsuccessful, had a powerful 

influence on El Paso's business attitudes within the States."339 

Evidence supporting the Government's claim that an independent 

Pacific Northwest would have continued trying to enter the California 

market was presented by former Pacific Northwest officials. They testi

fied not only as to the company's intent of competing there,.but as to 

the absolute necessity of doing .so. The failure of the Oregon and 

Washington markets to fulfill predictions of population expansion after 

World War II would have forced Pacific Northwest eventually to enter the 

California market. Pacific Northwest had both proximity to that market 

and enormous reserves of gas in three separate areas. "Had Pacific 

Northwest remained independent, there can be no doubt it would have 

sought to exploit its formidable geographical position vis-a-vis Cali

fornia. "3^0 The Court added: 

The effect on competition in a particular market through acqui
sition of another company is determined by the nature or extent 
of that market and by the nearness of the absorbed company to 
it, that company's eagerness to enter that market, its resource
fulness, and so on. Pacific Northwest's position as a competi
tive factor in California was not disproved by the fact that it 
had never sold gas there. Nor is it conclusive that Pacific 
Northwest's attempt to sell to Edison failed. That might be 
weighty if a market presently saturated showed signs of 
petering out. But it is irrelevant in a market like Cali
fornia where incremental needs are booming.3^1 

Referring specifically to the merits of potential competition, 

the opinion noted that "(u)nsuccessful bidders are no less competitors 

339376 U. S. 651, p. 659. 

3^Ibid., p. 661. 

3^Ibid., p. 660. 
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than the successful one."34^ The presence of several suppliers gives 

buyers a choice. In an unusually strong statement, the Court concluded: 

"If El Paso can absorb Pacific Northwest without violating Section 7 of 

the Clayton Act, that section has no meaning in the natural gas field."343 

Cognizant that appellees had been on notice of the antitrust charge 

from the beginning, the Court not only reversed the lower court's 

judgment but directed that coiirt to order divestiture without delay. 

Justice Harlan filed a separate opinion in which he agreed that 

the merger violated Section 7, but dissented from the order of divesti

ture. He felt that the framing of the order should take place in the 

district court. "I know of no case where this Court has in the first 

instance itself directed divestiture or any other particular kind of 

relief.,l344 On the other hand, he criticized the district court in this 

case for failing to write an opinion: 

Both as a practitioner and as a judge I have more than once felt 
that a closely contested government antitrust case, decided be
low in favor of the defendant, has foundered in this Court for 
lack of an illuminating opinion by the district court. District 
courts should not forget that such cases, the trials of which 
usually result in long and complex factual records, come here 
without the benefit of any sifting by the courts of appeals. 
The absence of an opinion by the district court has been a 
handicap in this instance.445 

He also took the occasion to criticize "the unsatisfactoriness 

of the existing bifurcated system of antitrust and other regulation in 

34^Ibid., pp. 661-662. 

343Ibid. 

344Ibid., p. 664. 

34-*Ibid. t p. 663. 
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various fields."346 jn effect, El Paso had firmly placed the Department 

of Justice in the driver's seat although primary regulatory authority 

theoretically rested with the regulatory agency. Although the FTC had 

approved this merger as being in the public interest, the Department of 

Justice had considered it against that same interest on the basis of the 

antitrust laws. Justice Harlan concluded: 

It does seem to me that the.time has come when this duplicative 
and, X venture to say, anachronistic system of dual regulation 
should be re-examined. Had the subtle and necessary specu
lative questions involved in assessing the short-term and long-
term effects of this merger been subject to appraisal by a 
single agency, under congressionally established standards 
marking the relationships between the different and often com
peting objectives of the antitrust laws and those governing 
the regulation of 1interestate' natural gas, who can say that 
this case might not have called for a different outcome?-^? 

Subsequent Litigation. In the course of the divestiture pro

ceedings, various parties, including the State of California, Southern 

California Edison Company and Cascade Natural Gas Corporation, sought to 

intervene on the ground that their interests would be vitally affected 

by the ultimate decree. The district court, given the responsibility 

for formulating the actual decree, denied these intervention motions 

and agreed to a consent decree negotiated by El Paso and the Department 

of Justice requiring the creation of a new company to which the Pacific 

Northwest assets would be transferred. The parties hoping to intervene 

thereupon appealed. 

Thus, the El Paso case was back in the Supreme Court. In an

other opinion by Justice Douglas, the district court's decree was 

3^6Ibid., pp. 663-664. 

^^Ibid., p. 664. 
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reversed and intervention permitted.348 Going beyond the question pre

sented for review, Douglas suggested guidelines for the new decree, and 

proceeded to discuss the merits of the divestiture consent order. He 

cast aspersion on the Government's authority to settle litigation in 

any manner other than that determined by the Supreme Court and asserted 

that the Antitrust Division had "knuckled under" to El Paso by retreating 

from its original position on divestiture.^9 Furthermore, Douglas 

ordered the court of appeals to assign a different district judge to 

preside over the case after remand. As late as 1969, a final dispo

sition of the case had not been made, although it appears likely at the 

time of this writing that most of the assets will be sold to the Colorado 

Interstate Gas Company. 

The El Paso Natural Gas case marked a modest step forward in 

concept, but a major step forward in policy. The Supreme Court es

tablished that geographic markets which the acquiring company claimed 

were distinct were part of a single market when viewed from the per

spective of potential competition. Two companies need not sell to the 

same customers or in the same area to bring Section 7 into play. The 

Act is violated so long as one of the companies involved takes the other 

into account in establishing its competitive practices. Determination 

if the "potential competition is sufficiently imminent" to be within 

the limits of Section 7 depends, said the Court, on the nature and 

ext.ent of the market and the proximity of the absorbed company to it. 

^^Cascade Natural Gas Company v. El_ Paso Natural Gas Company. 
396 U. S. 129 (1967). 

349see Handler, o£. c i t . p .  6 8 9 .  



441 

The Court in El_ Paso formulated a standard which seemed to bring within 

proscription of the Clayton Act many market extension conglomerate 

mergers. 

Case 16: Penn-Olin Chemical 

A special problem not covered by the foregoing discussion is the 

joint venture, in essence a quasi-merger. Can Section 7 apply when two 

companies, not formerly competing, pool their resources to establish a 

third entity? Is the law violated when such a joint venture eliminates 

either or both parent companies as potential competitors in the third 

market?^50 These were the questions that the courts attempted to answer 

in a unique case involving the Pennsalt Chemical Company and Olin 

Mathieson Company. 

Joint ventures are nothing new. They were utilized in ancient 

times, Taubman tracing them back to early BabyIonia.̂ 51 Their economic 

significance, however, is a fairly recent phenomenon. Postwar usage of 

joint subsidiaries and joint projects has spawned thousands of such 

ventures.As a business form, the joint venture permits a reduction 

O C A  

There has been little law on joint ventures as such. Joint 
ventures were one of several factors in the international cartel cases 
that were ruled illegal. But few clear guidelines are available 
treating them as practices divorced from other illegal activities. 
Kaysen & Turner suggest: "We think it is safe to say that they are not 
illegal per se any more than mergers are . . Ojk cit., p. 137. 

351MThe joint Venture and Tax Classification" (1957), pp. 27-81, 
referred to by Justice Clark. See United States v. Penn-Olin Chemical 
Company, 378 U.S. 158 (1964), p. 169. 

^^^Willard F. Mueller of the FTC testified in 1964 that 15 of 
the largest joint ventures had combined assets of almost $900 million. 
Concentration Hearings (1964), o£. cit., p. 113. See United States v. 
General Electric Company, 82 F. Supp. 753 (1949); United States v. 
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of capital outlay required of each participant. It also usually provides 

a more efficient operation than would be achieved independently and is 

often the vehicle chosen for product and/or geographic diversification. 

Importantly, it permits the sharing of complementary technological and 

managerial skills and experience. Furthermore, it allows for a sharing 

of risk which neither company on its own might be willing to undertake. 

Joint ventures, as with.mergers in general, may be thought of 

as horizontal, vertical or conglomerate. A horizontal joint venture is 

one involving the same product as the parent corporations. When a joint 

venture operates on a different functional level from either of its 

parents it may be classed as vertical. A conglomerate joint venture 

will be defined as one which operates in different product and/or geo

graphic markets than either of its parent companies. Penn-Olin is an 

example of the conglomerate type. 

The Penn-Olin Chemical Company was formed in 1960 as a joint 

venture of Pennsalt Chemical Company and the Olin Mathieson Company for 

the purpose of producing sodium chlorate in the Southeast. The venture 

was conglomerate since sodium chlorate production in the Southeastern 

United States was a market extension acquisition for one parent (Penn

salt) and a product extension acquisition for the other (Olin 

Mathieson).353 

Imperial Chemical Industries. Ltd., 100 F. Supp. 504 (1951); United 
States v. Tiroken Roller Bearing Company. 83 F. Supp. 284 (1949). 

353jjepartnient Qf justice complaint 1583 (January 6, 1961). 
Case dismissed, United States v. Penn-Olin Chemical Company. 217 F. 
Supp. 110 (1963). Decision vacated and remanded, United States v. 
Penn-Olin Chemical Company, 378 U.S. 158 (1964). United States v. 
Penn-Olin Chemical Company. 246 F. Supp. 917 (1965). Lower court 
upheld, United States v. Penn-Olin Chemical Company. 389 U.S. 308 (1967). 
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Pennsalt had been engaged in the chemical business for over 110 

years at the time of the joint venture's formation. In 1960 its sales 

and assets each amounted to more than $90 million. Since 1958 it had 

been engaged in a $55 million capital investment program for the modern

ization and expansion of existing facilities and the construction of nev; 

ones. Olin Mathieson is a diversified industrial corporation formed in 

1954 by the merger of Olin Industries, Inc. and Mathieson Chemical 

Corporation. Its Chemical Division accounted for some 30 per cent of 

total sales and produced a variety of chemical products from plants lo

cated in 15 states. In 1960 Olin Mathieson's Chemical Division had sales 

amounting to $217 million and total corporate assets exceeding $850 

million. 

Pennsalt and two other companies constituted the sodium chlorate 

industry in the United States. Olin Mathieson had contacts with pros

pective customers in the Southeast, and Pennsalt had experience in the 

manufacture and sale of sodium chlorate in the Far West. The Penn-Olin 

joint venture was expected to enable the two companies to strengthen 

their share of the Southeastern market at the time dominated by Hooker 

Chemical Corporation and American Potash and Checmical Corporation. In 

1960 Hooker supplied 46.5 per cent and American Potash 41.6 per cent of 

that market's sodium chlorate needs. Pennsalt's sales were a minuscule 

2.1 per cent. 

•^^The largest consumer of sodium chlorate is the pulp and paper 
industry. Sodium chlorate is used in the bleaching of pulp for brighter, 
higher quality paper. The pulp and paper manufacturers use sodium 
chlorate as the main raw material to generate chlorine dioxide, a gaseous 
product which can bleach cellulose to a maximum whiteness with little 
loss of fiber strength. In I960- total national shipments amounted to 

i 
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As early as 1955, Pennsalt had given consideration to manu

facturing sodium chlorate at Calvert City, Kentucky, as an adjunct to 

one of its own plants at that location. Its studies, however, indicated 

that the plant would yield only about 15 per cent before taxes, and this 

was considered too unattractive to justify the cost figures of the fa

cility. By 1957 Pennsalt officials had apparently decided against 

entering the Southeast as an independent producer. It was at this point 

that Pennsalt made an agreement under which Olin was to act as its agent 

in the Southeast. 

Meanwhile, Olin Mathieson had also been investigating the possi

bility of entering the industry. Its Chemical Division recommended 

that it go into production, but studies projected an unsatisfactory 

profit rate of ten per cent for an independent venture and the company 

decided against going it alone. 

Both companies' figures, however, indicated that a large joint 

venture would be sufficiently profitable to warrant the capital expendi

tures required. Thus in 1960 the Penn-Olin Chemical Company was formed. 

Pennsalt and Olin Mathieson each owned one half of Penn-Olin's capital 

stock, and the officers were divided equally between the two companies 

as was the board of directors. Penn-Olin subsequently constructed a 

plant at Calvert City, Kentucky, at a cost of $6,454,000, for the pro

duction of 26,500 tons of sodium chlorate annually. By agreement, 

81,928 tons of which 64 per cent went to pulp and paper mills. Of the 
47,036 tons shipped into the Southeast in 1960, 39,563 tons (84 per cent) 
were consumed by the pulp and paper industry. The remainder went for 
herbicidal weed control. 217 F. Supp. 110 (1963). 
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Pennsalt undertook the operation of the plant and Olin Mathieson agreed 

to sell its output. 

The Department of Justice brought suit early in 1961, charging 

that the effect of the joint venture and of action of the parties there

under may be to substantially lessen competition and tend to create a 

monopoly in violation of Section 7 of the Clayton Act. An amendment to 

the Government1s complaint also.charged that agreements between Pennsalt 

and Olin Mathieson involving sales and production responsibilities re

strained trade and commerce in sodium chlorate and therefore violated 

the Sherman Act. 

The defendants denied the anticompetitive and monopolistic ef

fects charged, asserting that competition in the manufacture and sale of 

sodium chlorate had been enhanced as a result of Penn-Olin entering the 

field. They also contended that Section 7 of the Clayton Act was with

out application because Penn-Olin was not engaged in commerce when its 

stock was acquired by Pennsalt and Olin Mathieson, and neither company 

acquired any interest in the assets of the other when they acquired the 

Penn-Olin stock. 

District Court. Before the District Court for Delaware, the 

parties agreed that there was a relevant Southeastern market for sodium 

OCg 
chlorate.-'-' The Government, however, contended that there was an ad

ditional national market, embracing the entire continental United States 

except Alaska. The establishment of the national market was important 

355Ibid., pp. 113-115. 

Ibid.. before Judge Steel. 
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to the Department of Justice's case as it would place Pennsalt, Olin 

Mathieson and Penn-Olin in the same area of trade and help to establish 

that Pennsalt and Olin Mathieson should have been actual competitors at 

the time of Penn-Olin's creation. The defendant corporations denied that 

a national market existed. 

Judge Steel ruled that the most important factor in determining 

whether there was a nationwide relevant market was whether Western 

shippers could compete effectively in the Southeast, and whether South

eastern producers could compete effectively in the eleven Western states. 

He postulated that if they could not, then there was no nationally 

relevant market. Noting that "(a) competitive price disadvantage arising 

from transportation costs is an important factor in determining the scope 

of the relevant market,he found that the record failed to show that 

Pennsalt was in a position to surmount or equalize the freight dis-

C 

advantage which resulted from its geographical location. Remoteness 

from Southeastern buyers also placed Pennsalt at a service disavantage, 

prompt delivery being a matter of importance in the industry. In 

addition, Pennsalt could not satisfy the demand of many pulp and paper 

mills for an assured source of continuing supply of sodium chlorate, 

as it was unlikely Pennsalt would indefinitely absorb the substantial 

freight costs involved to ship from the West.358 

Ibid., p. 120. Precedent for this view is to be found in 
United States v. Columbia Steel Company, 334 U.S. 495 (1948); American 
Crystal Sugar Company v. Cuban-American Sugar Company. 152 F. Supp. 387 
(1957), p. 398; Erie Sand & Gravel Company v. Federal Trade Commission, 
391 F. 2d 279 (1961), pp. 281-282. 

358217 F. Supp. 110, ibid., p. 121. 
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The Government attempted to answer these charges by noting that 

such competitive handicaps were theoretical only. It argued that the 

evidence revealed Pennsalt to have hurdled all of these obstacles, and 

its actual shipments across the country had demonstrated its ability 

to effectively compete in the Southeast. For example, in 1960 Penn

salt shipped across counrty 4,877 tons of sodium chlorate, 32 per cent 

of its total production. Judge steel, however, disagreed that this 

finding of fact was sufficient to overrule the defendants' objections: 

In sum, neither Pennsalt nor AmPot could compete effectively 
from their western plants for business in the southeast where 
the highest concentration of buyers was located. Nor could 
AmPot or Hooker, the two companies having eastern facilities, 
effectively compete for business on the west coast. In each 
case the competitive limitation was due to market remoteness. 
There was no national market for sodium chlorate in 1960 
relevant to the ascertainment of the competitive impact of 
the joint venture.359 

Having decided that Pennsalt was not an effective competitor in 

C N 

the Southeast prior to the joint venture, the district court then ex

amined the competition issue. It found the Government's arguments to be 

"novel and far reaching." The Government contended that Pennsalt and 

Olin Mathieson could have competed with each other in the production of 

sodium chlorate in the Southeast, and therefore the antitrust laws re

quired them to compete individually or stay out of business. 

The complaint did not hold material a consideration of whether 

either or both companies would have actually entered the market. 

Rather, the Government suggested a presumption against any combination 

where the companies involved had the capability of going into business 

359 
Ib id . ,  p .  123 .  
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independently. Judge Steel ruled that this presumption of illegality 

lacked precedent and logic. The court noted the DuPont Cellophane de

cision which held that under the Sherman Act it was not illegal per se 

for actual competitors to combine by means of a joint venture, but that 

a determination of the unreasonableness of the restraint was essential 

to its illegality,and concluded: 

The creation of Penn-Olin did not represent a combination of 
companies which were competing in the manufacture and sale 
of sodium chlorate in the southeastern market or elsewhere. 
Nor did it represent a combination of companies standing in 
the relationship of supplier and customer in the southeastern 
market or elsewhere. It was neither a vertical combination 
or a horizontal combination. Contrasted with these anti
competitive relationships which are frequently the subject 
of antitrust condemnation, the arrangement between Olin and 
Pennsalt was sui generis.361 

The court agreed that, as an independent competitor in the South

east, Pennsalt would "probably be finished." This elimination of an 

independent producer, however, did not mean that competition would be 

lessened substantially within the scope of Section 7. Pennsalt occupied 

only a very insignificant competitive position in the Southeastern market, 

and the competitive benefits arising from the joint venture, suggested 

the court, far exceeded any competitive loss resulting from Pennsalt's 

probable elimination as a competitor. 

The Government had asserted that the joint venture would make 

Olin Mathieson a captive buyer of sodium chlorate from Penn-Olin and thus 

deprive other suppliers of obtaining any of Olin's business. For 

^^United States v. E. JC. DuPont de Nemours & Company. 118 F. 
Supp. 41 (1953), pp. 219-220; affirmed, 351 U.S. 377 (1956). 

361217 F. Supp. 110, p. 124. 
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example. Olin Mathieson had for many years bought sodium chlorate for 

its Niagara Falls plant from Hooker Chemical. The complaint charged 

that, with its joint ownership in Penn-Olin, it would be unlikely to 

purchase from Hooker. The court disagreed, again basing its finding 

upon the lack of probability of such an event transpiring. While 

agreeing that Olin Mathieson might cease purchasing from Hooker Chemical, 

"... it cannot be said that as a matter of reasonable probability 

Olin will do so."3*'2 Whether Olin Mathieson would do so would depend 

upon the net advantage derived from comparing its position as a stock

holder in Penn-Olin with the cost and service disadvantages inherent in 

shipping from Calvert City rather than from a nearby supplier. 

Examining what post-acquisition evidence was available, Judge 

Steel ruled that neither company had shown any disposition to lessen 

competitive efforts because of the creation of Penn-Olin. Indeed, both 

had apparently made themselves more formidable as business rivals. Such 

competitors as Hooker Chemical had actually increased the capacity of 

their plants and offered their customers better service following the 

creation of Penn-Olin. Furthermore, the court ruled against holding 

that Penn-Olin had probably deterred others from entering the field: 

"What Penn-Olin's effect in the future may be upon would-be entrants 

can only be a matter of conjecture."363 

The crux of the Government's case was that, had Olin Mathieson 

and Pennsalt not determined to become partners via Penn-Olin, then the 

362Ibid.. pp. 125-126. 

363Ibid., p. 128. 
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probabilities were that both would have built a sodium chlorate plant in 

the Southeast. Penn-Olin, the argument went, thus prevented Pennsalt 

(an actual competitor) and Olin (a potential competitor) from inde

pendently competing in the Southeast. Additionally, the establishment 

of a joint venture resulted in the allocation of markets between the two 

companies. The interests of the two companies would dictate against 

Pennsalt competing from its West Coast plant in the Southeast, and would 

foreclose Olin Mathieson from competing on the West Coast from a plant 

it would probably have built in the Southeast, This latter charge, how

ever, rested on the assumption of a national market for sodium chlorate. 

The court's ruling against such a market invalidated the argument. 

The prime argument which emerged centered around whether the two 

companies would have independently entered the Southeastern market. The 

evidence revealed that in 1960 both Pennsalt and Olin Mathieson possessed 

C 

the resources and general capabilities needed to build their own plants 

in the Southeast and thus compete independently with Hooker and American 

Potash in that market. From the standpoint of profitability, however, 

studies by both companies revealed risks to be unduly high for any inde

pendent endeavor. A joint venture would produce a rate of return suf

ficient to justify the risk. No evidence was presented to prove that, 

had Penn-Olin never been created, then the two companies would have de

termined simultaneously to build independent plants in the Southeast. 

The court found: 

Not only the inherent improbability of this occurring, but the 
protracted study which each company gave to the problem without 
arriving at an affirmative decision, negates such a likelihood. 
So that the best possible postulate on which the Government's 
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case can be based is that one company would have decided to 
build while the other continued to ponder.3**4 

With at most one company entering the market, the court found no 

reason to suppose that Penn-Olin would be a less effective competitor 

than that single entity. To the contrary, it would probably be a more 

formidable competitor than either company operating separately: 

Penn-Olin should be able to bring to the Southeast the aggregate 
contributions of both companies. After all, Penn-Olin is owned 
and manufactured by both Olin and Pennsalt. Whatever manu
facturing or marketing techniques, new product usages or other 
advantageous operational procedures are known to Olin or Penn
salt can be expected to be brought to the attention of Penn-Olin 
and utilized by it. Neither Pennsalt or (sic) Olin has any 
reason to suppress information which will be of advantage to 
Penn-Olin.^65 

Suggesting that Congress had never recognized that all combinations were 

anticompetitive, Judge Steel noted that some combinations, such as in 

the instant case, may have the effect of stimulating competition, and 

therefore should be upheld.3*^ t 

Having decided in favor of the defendants regarding the Section 7 

charge, the court turned its attention to the Sherman Act contention. 

The Government had asserted that the operation of Penn-Olin would result 

in high officials of the two parent companies sharing information con

cerning the entire chemical business, including pricing and marketing 

techniques. In these circumstances, the Government asserted that it 

would "defy human nature" for. the sodium chlorate partners to maintain 

an unfaltering zeal to compete in non-chlorates. Further, the effect of , 

364Ibid., p. 130. 

365Ibid., p. 131 

366Ibid., p. 132 
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the sales agreement signed by the two companies effectively precluded 

Olin Mathieson from selling sodium chlorate manufactured by Pennsalt to 

anyone anywhere except pulp and paper mills in the Southeast. This 

"territorial division" and "customer allocation" was asserted to fore

close competition between Pennsalt and Olin Mathieson in a substantial 

geographical area.367 

The court, however, found no evidence of collusion of any kind, 

either actual or threatened, between the defendants in their non-chlorate 

operations, and was unable to agree that a substantial lessening of 

competition might reasonably be expected to result in the sodium chlorate 

industry. Thus the "sales agreement imposed no unreasonable restraint 

of trade upon sodium chlorate in the southeast, and did not violate 

Section 1 of the Sherman Act."368 The sales agreement was made at a 

time when both Pennsalt and Olin Mathieson were far removed from the 

point of becoming actual competitors, and, "(t)o say that they were 

potential competitors stretches the concept to the point where, in an 

antitrust context, it is virtually meaningless."369 judge Steel's dis

cussion of potential competition is pertinent to this section: 

The concept of potential competition is, to say the least, a 
flexible one, and is subject to almost unlimited gradations in 
meaning. The degree of likelihood of competition may cover a 
broad range. In point of time its prospect may be remote or 
imminent. Involved may be companies which are financially weak 

367Rec£proc£ty was charged as a side issue, but the court ruled 
with little comment that the Government had failed to show a probable 
substantial lessening of competition in the relevant market as a result 
of reciprocal arrangements. See Hinnegan, o£. cit., pp. 640-641. 

368217 Supp. 110, op. cit.. pp. 136-137. 

369Ibid., p. 136. 

I 
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or strong or both. The problem may concern companies with ex
perience in manufacturing and selling the same product in other 
relevant markets or companies which are newcomers to the in
dustry. The potential market may be one occupied by other com
petitors, or one ripe for exploration because of the absence of 
competition. A whole gamut of other environmental factors may 
be envisioned which will bear upon the significance of the so-
called potential to compete. Only if the 'potential competition1 

is analyzed and defined in the light of the evidence can the 
concept be meaningful in the solution of an antitrust problem. 
To simply describe companies as potential competitors is not 
e n o u g h . 3 7 0  

Although both companies were potential competitors in the South

east, possessing the interest and resources to enter that market, the 

court found it impossible to conclude that as a matter of reasonable 

probability both the companies would have built plants in the Southeast. 

As neither actual nor potential competition between the parent companies 

had been stifled, no substantial lessening of competition could result. 

Supreme Court. The case was appealed directly to the Supreme 

Court.Justice Clark, for the majority, held that although there was 

no violation of Section 1 of the Sherman Act demonstrated by the record, 

the district court had erred in dismissing the Clayton Act count. First, 

the Court examined the argument that Section 7 applies only where the 

acquired company is "engaged" in commerce, thus removing Penn-Olin from 

its jurisdiction at the time of incorporation. Justice Clark suggested 

that this logic failed "in the light of the wording of the section and 

370Ibid.. p. 135. 

371378 U.S. 158 (1964). Solicitor General Cox argued the cause 
for the United States. With him on the brief were Assistant Attorney 
General Orrick, Philip B. Heyroann and Robert B. Hummell. H. Francis 
DeLone and Albert R. Connelly argued the cause for appellees. With them 
on the brief were William S. Potter, John W. Barnum and John T. Subak. 
Justice Clark delivered the opinion of the Court. Justices Harlan, 
Douglas, and Black dissented, but for different reasons. 
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its legislative bac leg round." The importance of Section 7 dealt with the 

effect of an acquisition, and a joint venture can substantially lessen 

competition. The fact that the "progeny" (Penn-Olin) was created to 

engage in commerce by parents already engaged in commerce "should bring 

it within the coverage of Section 7."^^ 

Second, this joint venture, like any conglomerate merger, can 

create anticompetitive dangers. The result in either case is "a tri

umvirate of associated corporations." Inevitably, the joint venture 

will result in a freezing of those lines of commerce such as to stifle 

competition for the parent companies. Justice Clark, however, took 

pains to point out that the joint venture is not to be controlled by the 

same criteria as the normal merger. The important difference between 

the two is that "(t)he merger eliminates one of the participating corpo

rations from the market while a joint venture creates a new competitive 

force therein."373 j)oes that make inapplicable the rulings of El Paso 

Natural Gas and Continental Can? Not at all, according to the majority 

opinion: "... (W)here a corporation sought to protect its market by 

acquiring a potential competitor (the rules of EJL_ Paso and Continental 

Can) would, of course, apply to a joint venture where the same intent 

was present in the organization of the new corporation."374 

Having laid the groundwork in El Paso Natural Gas and Continental 

Can for extending the application of the incipiency test to potential 

372p0r a discussion of the case, see Day, op. cit., p. 81. 

373378 U.S. 158, oj>. cit., p. 169. 

3^Ibid., p. 170. 
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competition between companies operating in different markets, the Court 

in the instant case proceeded to apply that test to a conglomerate joint 

venture. The district court had found, it will be recalled, that Penn-

salt and Olin Mathieson each possessed the resources to build its own 

plant in the Southeast. These considerations, however, were held to 

have no controlling influence, except as a factor in determining whether 

as a matter of probability both companies would have entered the market 

independently without the Penn-Olin joint venture. Only then would po

tential competition have been foreclosed. 

The majority opinion found the lower court to have erred in this 

regard. The sole test, it ruled, should not have been the probability 

that both companies would have entered the market, nor even the determi

nation of the probability that one would enter alone. There would still 

remain the fact that Penn-Olin eliminated the potential competition of 

c 

the corporation that might have remained on the fringe of the market. 

"Just as a merger eliminates actual competition, this joint venture may 

well foreclose any prospect of competition between Olin and Pennsalt in 

the relevant sodium chlorate market."37̂ " 

In this case, the evidence demonstrated "beyond question" that 

the industry was rapidly growing with the Southeastern market consuming 

about one-half of the total national production of sodium chlorate. Few 

corporations had the inclination or resources to enter the market, but 

both parent corporations of Penn-Olin had great resources, had long been 

identified with the industry, and manufactured products that required 

375Ibid., p. 173. 
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the use of sodium chlorate. Furthermore, each of the parent companies 

had evidenced a long interest in entering the relevant market, each had 

contact with sodium chlorate users, and each had the know how and ability 

to enter that market at a reasonable profit. 

Despite these conclusions, the Supreme Court refused to upset the 

lower court's findings as to the lack of reasonable probability that both 

companies would have built a plant in the Southeast. Justice Clark 

added: 

But we have concluded that a finding should have been made as to 
the reasonable probability that either one of the corporations 
would have entered the market by building a plant, while the 
other would have remained a significant potential competitor. 
The trial court said that this question "need not be decided. 

Although recognizing that there is no possible way of demonstrating the 

precise competitive effects of the elimination of either Pennsalt or 

Olin as a potential competitor, the Court recommended employment of spe-

( 

cific criteria in assessing the probability of a substantial lessening 

of competition, of which the following are the most important to this 

analysis:377 

1. the number and power of the competitors in the relevant 
market; 

2. the background of their growth; 

3. the power of the joint venturers; 

4. the relationship of their lines of commerce; 

5. the competition existing between them and the power of each 
in dealing with the competitors of the other; 

376Ibid., pp. 175-176. 

377Ibid.. pp. 176-177. 
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6. the setting in which the joint venture was created; 

7. the adaptability of the joint venture's line of commerce to 
noncompetitve practices; 

8. the potential power of the joint venture in the relevant 
market; 

9. an appraisal of what the competition in the relevant market 
would have been if one of the joint venturers had entered 
it alone instead of through Penn-Olin; 

10. the effect, in the event of this occurrence, of the other 
joint venturer's potential competition; 

11. such other factors as might indicate potential risk to 
competition in the relevant market. 

Having outlined this criteria, the Court remanded the case to the district 

court to determine the "reasonable probability that either one of the 

corporations . . . would have entered the market by building a plant, 

while the other would have remained a significant potential competitor." 

Justice Harlan, disagreeing in principle with the Supreme Court's 
< 

findings, opposed the remand order, noting that it would only "give the 

Government an opportunity to retrieve an antitrust case which it has 

lost, and properly so."37® Justices Douglas and Black also opposed re

mand, but on quite different grounds. 

In his dissenting opinion, Justice Douglas observed that the 

joint venture "foreclosed all future competition by dividing the market 

fifty-fifty." This division of the market was just as real and damaging 

as it would be in any formal horizontal agreement which the antitrust 

laws would clearly condemn. "To allow the joint venture to obtain anti

trust immunity because it was launched at the very threshold of the 

378Ibid.. p. 183. , ' 
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entry of two potential competitors into a territory is to let Section 7 

be avoided by sophisticated devices."379 recor(j being sufficient 

for the Court to find a reasonable probability one of the companies 

would have entered the market "while the other would have remained a 

significant potential competitor." the two Justices saw no need for 

remand. 

Back to the District Court. The majority, however, had ordered 

the case back to Judge Steel's Delaware court and, once there, the 

evidence was reviewed on the basis of the new criteria laid out by the 

Supreme Court.New evidence was submitted by the defendants, while 

the Government preferred not to submit anything additional. The parties 

agreed that the court had to decide, in the first instance, a single 

issue, and if that issue were resolved in favor of the Government, it 

must then determine a second issue. These two issues were: 

C 

1. Whether, had Penn-Olin not been created, there would have 
been a reasonable probability that (a) Olin Mathieson 
would have constructed a sodium chlorate plant in the 
Southeast, or (b) Pennsalt would have constructed such 
a plant. 

2. Whether, had the joint venture not been created and either 
parent company had constructed such a plant in the South
east, the other, as a reasonable probability, would have 
maintained continued interest in the Southeastern sodium 
chlorate market such as to constitute a significant po
tential competitor. 

It was further agreed that a decision adverse to the Government on either 

of these issues would require a dismissal of the complaint. The de

fendants argued, however, that if both points should be found adverse 

to them, then a third issue must be decided; 

379Ibid., pp. 180-183. 

380246 F. Supp. 917 (1965). 
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3. Whether the organization of Penn-Olin, as a reasonable 
probability, resulted in substantially less competition 
than would have existed if either Olin Mathieson or 
Pennsalt had constructed a sodium chlorate plant in the 
Southeast while the other continued to maintain an inter
est in constructing such a plant. 

The case of the Government was built primarily upon the optimism 

of research and development personnel and others of Olin's Chemical 

Division as to chlorate potentialities. Likewise, Pennsalt had a new 

process for sodium chlorate production, and "in the manufacture of a 

product such as chlorate involving electrolytic chemistry, the experi

ence and know-how of operating such a process was extremely important." 

It was argued that Pennsalt's failure to move into the market was due 

only to the joint venture discussions which began in early 1959. 

As he had done two years earlier, Judge Steel ruled against the 

Government. He contended that the Government had failed to sustain its 

burden of establishing a "preponderance of^evidence" that Olin would 

have been reasonably likely to construct a chlorate plant in the South

east. Furthermore, the only type of plant which Pennsalt had given con

sideration to constructing by itself was a combination chlorate-per-

chlorate plant, a type which had never recieved definitive approval by 

the Pennsalt management. "If Pennsalt was unwilling with Olin as a 

partner to have Penn-Olin build a combination plant to manufacture 

chlorate-perchlorate, the conclusion is not reasonable that Pennsalt 

alone would have built such a plant if there had been no joint 

venture."382 While it is always possible that Pennsalt would have 

381Ibid.. pp. 926-932. 

382Ibid., p. 934. 
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constructed a facility in the Southeast for the manufacture of chlorate 

alone, the court ruled that "(a)nything is possible. But, if the record 

is to be the criterion, it is unlikely that this would have occurred."383 

According to the district court, the Government had failed to 

prove that, but for the joint venture, either Olin Mathieson or Pennsalt 

as a matter of reasonable probability would have individually entered 

the Southeastern chlorate market. In view of this finding vis-a-vis 

issue 11 *, the court noted that it was unnecessary to decide issue '2* 

or to determine the relevancy of issue *3'. As it had done two years 

earlier, the complaint was dismissed. 

Back to the Supreme Court. The Justice Department went back to 

the Supreme Court, hoping that it would establish firm standards con

cerning evidence of proof. In essence, it asked the Court to rule that 

joint ventures could be held illegal on the basis of the economic facts 

submitted by the Government. It contended that it had proven enough in 

demonstrating the existence of a large and attractive market and in 

showing the companies' ability to enter that market. The lower court 

had ruled, on the other hand, that such Government evidence could be 

counteracted by specific testimony indicated that the concerns had not 

decided to enter the market on their own. 

In December, 1967, an unusual deadlock developed in the Supreme 

Court. In a tied four-to-four decision, ^84 the district court was 

upheld, marking the first time the Government had lost an amended 

384 
Justice Thurgood Marshall, newly appointed to the Court, did 

not participate in the opinion. 389 U.S. 308 (1967). 
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Section 7 case before the highest judicial body. Although the Court did 

not disclose how each of the eight participating Justices voted, past 

voting patterns would suggest that the line-up consisted of Justices 

Warren, Black, Douglas and Brennan upholding the Justice Department; 

Justices Stewart, White, Harlan and Fortas upholding the District Court. 

The most obvious change in the Court's membership since the 1964 

decision in favor of the Government was the departure of Justice Clark. 

It was he who had written the original Court decision against Penn-Olin. 

Justice Fortas, who had joined the Court in October, 1965, revealed him

self to be less liberal in antitrust affairs than in civil liberty 

matters. The Court had, in essence, taken a shift away from expanding 

the scope of antitrust laws characteristic of the Warren years. With 

the replacements of Chief Justice Warren and Justice Fortas, it is con

ceivable that a new five-to-four majority could emerge against extending 

the limits of existing statute further vis-a-vis the conglomerate mergers. 

This, of course, is a matter of speculation. 

Significance of Penn-Olin. The unexpected decision in Penn-Olin 

probably will make it more difficult for the Government to challenge 

joint ventures, even though the Supreme Court had previously ruled that 

existing antitrust statutes can be applied to this type of combination. 

Although the Justice Department maintains that the decision will not 

necessarily stop them from bringing suits in the future, one official 

conceded that the Supreme Court's 1967 tied vote "doesn't help us."^®^ 

At best, uncertainty over appropriate standards of proof will remain 

385Wall Street Journal. (December 12, 1967), p. 2. 
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until future cases remove the cloud hanging over conglomerate joint 

ventures. 

Although the Government ultimately failed to win the case, Penn-

Olin did reinforce potential competition as an issue of significance for 

the conglomerate.merger. Employing concepts from both Continental Can 

and El Paso Natural Gas, the 1964 Court held that the formation of a 

joint venture and its entry in the Southeastern market would be violative 

if one of the parent companies alone probably would have entered the 

market. This is similar to the idea expressed in Continental Can that 

potential competition will be eliminated if a merger displaces forces 

which otherwise increase competition. A second requirement coming from 

Penn-Olin is that the other company, but for the joint venture, probably 

would have remained poised as a potential entrant on the edge of the 

market, thus exhibiting a present influence on competition. Note the 

similarity of this to the main issue in EJL Paso Natural Gas. Despite 

the 1967 opinion, which did not specifically overrule any of the finds 

of 1964, a joint venture may remain vulnerable if one of the parents in 

the absence of the venture was likely to have gone into the market while 

the other remained on the periphery as a potential competitor. 

Important is the Court's emphasis on the fact that Section 7 

speaks in terms of probability, not certainty. It is this that marks 

its decision in 1964 as decidedly different from that of the lower court. 

Although the case is notable for its affirmation of potential competition 

as an important conglomerate issue, an argument could have been made 
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against the joint venture on the basis of the deep pocket theory. In 

some cases, the Government theoretically could prove necessary sub

stantial lessening of competition by a showing of a market characterized 

by relatively small competitive units, and a great disparity in size as 

between the joint venture and the present market occupants. Where there 

is also the probability that power will be transferred from the parents 

to the joint venture such as to give it a decisive competitive advantage 

and foster concentration, a demonstration of illegality would be es

tablished. 

The legitimacy of applying the deep pocket theory to joint con

glomerate ventures finds some support in the instant case. At one point, 

for example, the Government had argued before the district court that 

the financial resources of the defendants, when compared with Hooker and 

American Potash, were substantially greater and would give Penn-Olin 

competitive advantages that might ultimately result in market domination. 

Penn-Olin made clear, however, that a potential competitive 

relationship cannot be assumed simply because two companies are engaged 

in a similar product or geographic area. No per se rule applies to 

joint ventures between unrelated companies. The more rapidly changing 

the market and the easier is new entry, the less likely is the joint 

venture to be vulnerable to charges of Section 7 violation. As a matter 

of sober judgment, the wide range of existing joint ventures and their 

impressive contributions to the development of new technology and higher 

386por a discussion of such a deep pocket joint venture theory, 
see George A. Vandeman, "U.S.. v. Penn-Olin Chemical Company." Southern 
California Law Review, XXXVIII (1965), pp. 104-124. 
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productivity is likely to persuade the enforcement agencies to move with 

great caution in this realm. It would not be surprising if Penn-Olin 

is the last conglomerate joint venture case for the foreseeable future 

to reach the Supreme Court. 

Case 17: The Dairy Industry 

Market extension conglomerate mergers have been successfully 

attached on the basis of potential competition (i.e., El Paso Natural 

Gas)• Perhaps the best series of cases affirming the applicability of 

the doctrine involves the American dairy industry. In a broad attack on 

concentration in dairying, the Federal Trade Commission has challenged a 

multitude of post-1950 mergers by such giant companies as Foremost 

Dairies, Inc., and Beatrice Foods Company. In each case the FTC found 

extremely high industry concentration on both the national and local 

levels. In each, certain market extension mergers were found to violate 

Section 7 because of their impact on potential competition. The Federal 

Trade Commission has been particularly active in this realm of conglomer

ate merger activity, aware that market extension acquisitions may result 

in: 

1. the intimidation of geographically specialized existing 
and potential rivals by geographically diversified 
competitors free to adopt a marketing strategy of meeting 
local competition on a discriminatory basis; 

2. the disappearance of firms which may be prone to pursue 
less conventional price or product policy than the ac
quiring firms; 

3. the lessening of buying competition for suppliers of 
material and equipment produced for an input market; 

4. the lessening of employer competition for employees; 
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5. the lessening of variegated competition in financing the 
communication of ideas designed to influence public 
attitudes; and 

6. the lessening of potential competition between the acquired 
and acquiring firms in each of their respective markets, as 
well as a reduction of the number of potential competitors 
into third markets. 

It is the last point (potential competition) that has come to be 

a key in market extension merger litigation. When established firms 

enter new geographic areas by acquiring leading independent firms, they 

destroy potential competition both by -eliminating the acquired company 

as a competitor in its own markets and as a potential entrant in the 

acquiring firm's markets. Such a merger, according to the FTC, places 

the remaining small firms at a serious competitive disadvantage. As 

Commissioner Dixon writes in the Foremost Dairies case: "The resultant 

disparity in size and type of operations permits the large conglomerate 

to strike down its smaller rivals with relatively little effort or loss 

in overall p r o f i t ."^88 

In addition, the deep pocket of the conglomerate may eliminate 

other potential entrants by raising barriers to market entry. The 

presence of a strong and geographically diversified company in a previ

ously atomistic market could eliminate the threat of potential compe

tition by deterring other possible entrants from entering. 

The extent of the acquisition movement in the dairy industry has 

been impressive. Foremost Dairies, for example, acquired all or part of 

3®^See the testimony of Dr. Samuel M. Loescher, University of 
Indiana, Concentration Hearings (1965), op. cit., p. 831. 

3®fy)rder Cease and Desist, C.C.H. Trade Regulation Reporter. 
par. 15877, p. 20686. 
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the stock and/or assets of 41 dairy products companies between 1951 and 

1955. Beatrice Foods acquired control of 131 other dairy-related firms 

over the same period, while Borden acquired 80 and National Dairy 

Products acquired 39.^®^ 

The FTC analyzed these mergers within their industrial context. 

It was found that technological and market changes were fundamentally 

restructuring the dairy industry. Thousands of small companies had 

already disappeared and barriers to new entry in the dairy industry were 

constantly rising. While the Commission recognized that it could do 

nothing to thwart the basic technological revolution in the industry, it 

also recognized that it had an obligation to do something about the 

enormous merger movement that was absorbing many of those very firms 

most capable of surviving on their own. The eight largest dairy compa

nies alone had acquired over 2,000 other dairies in a few years. In 

1950 there were only 1,700. In the FTC's view, many of these mergers 

had the effect of eliminating leading potential competitors from markets 

that were already highly concentrated. 

Foremost Dairies, Inc. The main target of the Commission's 

attack was Foremost Dairies, Inc., a relative newcomer to the ranks of 

389por the history of these complaints, see Foremost Dairies, 
Inc., FTC Docket 6485, issued January 17, 1956; appeal of counsel in 
support of complaint sustained and ruling of hearing examiner reversed, 
(June 4, 1956); order ruling in interlocutory appeal (February 11, 1959); 
order to cease and desist (April 30, 1962), C.C.H. Trade Regulation Re
porter, par. 15877. Beatrice Foods Company, FTC Docket 6653, issued 
October 16, 1956; FTC order reversed and remanded, (April 4, 1960), 1960 
Trade Cases, par. 69685; initial order to cease and desist (March 2, 
1964), C.C.H. Trade Regulation Reporter, par. 16831. The Borden Company, 
FTC Docket 6652, issued October 16, 1956; consent to cease and desist, 
(April 15, 1964), C.C.H., Trade Regulation Reporter, par. 16869. 
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the large dairy corporations. The pattern of expansion by Foremost had 

been dramatic. The company's sales of $1 million in 1931 had grown to 

$48 million in 1950 as the result of the acquisition of dozens of small 

local dairies. In 1951 Foremost began crossing regional boundaries. In 

five years it had become a national and international producer. Two 

mergers were particularly important in that period. First, Foremost 

acquired in 1953 the Golden State Company, largest seller of dairy 

products in California with annual sales of $122 million. Two years 

later it acquired the Philadelphia Dairy Products Company, a substantial 

independent serving the Northeastern market. Philadelphia Dairy's 

annual sales approximated $50 million. Foremost's total sales exceeded 

$375 million by 1955, seven times that of 1950. The company in a brief 

span of time had become one of the four largest purchasers, processors 

and distributors of dairy products in the United States. 

The FTC's 1956 complaint against Foremost charged that its acqui

sitions of Golden State and Philadelphia Dairy, among others, violated 

Section 7 on the ground that the merger foreclosed potential competition 

between the companies. The determination of the relevant line of com

merce ("dairy products") generated no controversy. For purposes of 

identifying the relevant section of the country, the dairy industry was 

treated as essentially local in character. 

Post-acquisition evidence revealed that Foremost's market share 

had increased substantially in designated market areas. For example, 

at Sioux Falls, South Dakota, Foremost sold 30 per cent of the milk 

following its acquisition of Dairyland Creamery. At Houston, Texas, 

Foremost added Phenix Dairy's 15 per cent of the fluid milk market to 
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its own ten per cent. In Honolulu, Foremost's share of the market, after 

acquiring the Moanalua and Rico Companies, reached 30 per cent. And its 

purchase of Golden State gave it 37.7 per cent of the fluid milk sales 

in the San Francisco Bay area.390 

Foremost attempted to lessen the significance of these findings 

by introducing evidence of market conditions after the acquisition. The 

company made much of the fact that it had lost significant portions of 

the business many of the acquired companies had enjoyed prior to the 

merger. In addition, new companies entered and thrived despite Fore

most's "dominance." The mergers, according to Foremost, were motivated 

strictly by "competitive advantages."391 

The hearing examiner did not agree that the ability of new 

entrants to stay in business would negate the tendency of the mergers 

to lessen competition. He suggested that, before it could be determined 

that the mergers had no anticompetitive effect, it would have to be 

shown that the new companies entering the market took over a segment as 

large or larger than that which Foremost had acquired. He discounted 

all of the post-merger data presented by Foremost because he felt that 

the company had been restrained by the trial of this case from "pre

maturely exercising its increased power to the probable detriment of 

competition."392 As to the "competitive advantages" of the expansion 

390gee Paul Larsen, "The Federal Trade Commission, Clayton 7, 
and Bigness in the Dairy Industry," Oregon Law Review. XLV (1966), 
pp. 85-113. 

39160 FTC 944 (1962), p. 1036. 

392Ibid. 
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program, he was not impressed, and suggested that they might well prove 

the anticompetitive effect implied by his percentage-of-the-market 

analysis. In summary, the hearing examiner found that Foremost had vio

lated the Clayton Act in that the acquisitions might substantially 

lessen competition in the following ways:393 

1. actual and potential competition between Foremost and the 
acquired corporations in the purchase, processing or dis
tribution of dairy products may be eliminated; 

2. actual and potential processing or distribution of dairy 
products may be substantially lessened; 

3. the acquired corporations may be permanently eliminated 
as independent competitive factors in the purchase, 
processing or distribution of dairy products; 

4. the acquisitions may enhance Foremost's competitive ad
vantage in the industry; 

5. competitive purchasers, processors or distributors of 
dairy products may be foreclosed from a substantial segment 
of the market in that Foremost had eliminated the acquired 
corporations as potential suppliers or customers; 

6. industry-wide concentration of the purchase, processing or 
distribution of dairy products may be increased; 

7. Foremost's competitive advantage over other purchasers, 
processors or distributors of dairy products may be enhanced 
to the detriment of actual and potential competition; and 

8. the acquisitions by Foremost have eliminated a number of 
small business concerns from the industry. 

. Despite these contentions, the hearing examiner allowed at least 

one of the largest acquisitions (Philadelphia Dairy) to stand. As the 

only competition between Foremost and Philadelphia Dairy had been in 

the sale of ice cream in New York City, he found that the effect on the 

acquisition was not substantial and did not give Foremost a "decisive 

393Ibid., pp. 948-949. 
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advantage over competitors of Philadelphia Dairies in the Philadelphia 

market."394 

Both parties appealed the initial order. The Federal Trade Com

mission accepted most of the hearing examiner's findings of fact and 

affirmed part of the order. It did not accept his finding that Phila

delphia Dairy was lawfully acquired, and ordered it to be divested as 

well. Two arguments constituted the heart of the decision. First, 

market-extension conglomerate mergers of the Foremost type eliminate 

potential competition and thus have the proscribed effect on competition. 

Second, some aspects of the deep pocket theory were involved as Foremost 

was able to transfer its economic power from market to market. However, 

the primary argument was directed toward the implications of eliminating 

potential competition rather than toward the shifting of resources among 

Foremost's many markets. 

The Commission ruled early in its opinion that Section 7 "was 

designed to prevent one company or group of companies from using mergers 

to distort irrevocably market structures in small business industries." 

Noting the merger pattern in the dairy industry, Chairman Dixon wrote: 

Continuation of recent developments indicates that there may be 
relatively few fluid milk firms surviving in this industry 
within another decade. When market concentration is high the 
main, and sometimes the only, restraint on the use of market 
power by oligopolistic sellers is potential competition. This 
makes it imperative that especially those independent firms 
with the capacity to offer present and potential competition 
not be eliminated by their large . . . rivals.^95 

394Ihid., p. 1019. 

39%all Street Journal. (May 14, 1962), p. 2. 
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The mergers were found to violate Section 7 as they eliminated potential 

competition between Foremost and the acquiring units. 

The deep pocket issue was then reviewed at some length. Chairman 

Dixon wrote that "the necessary proof of the violation of this statute 

consists of types of evidence showing that the acquiring firm possesses 

significant power in some markets or that its overall organization gives 

it a decisive advantage in efficiency over its smaller rivals."396 ^ 

large, well-financed company such as Foremost could be combined with the 

operations of an acquired unit in a new market at the expense of smaller 

independent companies. Subsidization was hinted at as a possibility, 

although specific post-acquisition examples were not presented. 

One theory which had been employed in other conglomerate cases 

was rejected in Foremost. This is the "cumulative effects" theory which 

holds that, as mergers trigger still more mergers, at some point the 

cumulative effect is sufficient to violate Section 7. The FTC held in 

Foremost that it was not necessary to determine the point at which the 

unlawful effect occurred. Although cumulative effects were deemed a 

factor to be considered, the issue was not sufficiently strong by itself 

to invalidate all of the mergers in the instant case. 

The potential and deep pocket issues, however, were found to be 

compelling. As a consequence, the Federal Trade Commission in 1962 

ordered Foremost to divest ten milk and ice cream concerns it had ac

quired between 1952 and 1955. The divestiture order was considered 

particularly severe in that it would have reduced Foremost to less than 

396c.C.H. Trade Regulation Reporter, par. 15877. For a dis
cussion of this aspect, see Roland W. Donnem, "Conglomerate Merger and 
Reciprocity." Antitrust Bulletin. VIII (March-April, 1963), p. 296. 
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one-half its size.-^^ Some, however, felt the order should have gone 

further, as the Commission had refused to demand divestiture of nearly 

40 other concerns acquired by Foremost in the early 1950s as the trial 

staff had requested. Further, the FTC declined to require Foremost to 

clear in advance with the agency any future acquisitions. 

The final consent order was considerably less severe, requiring 

sale of most of the company's Northeastern and Southeastern facilities. 

Despite the loss of these properties, total earnings from operations 

actually increased in the year following divestiture.-^® in part, this 

resulted from Foremost's reinvestment of funds received from sale of the 

oqq 
properties in higher profit margin items. " 

National Dairy Products Company. Three other dairy complaints 

filed by the Federal Trade Commission in 1956 were essentially similar. 

For example, National Dairy Products Company, which by 1950 had acquired 

over 400 subsidiary concerns, was found in violation of Section 7 for its 

1954 acquisitions of dairy companies in Wilmington, North Carolina and 

Amarillo, Texas. It was charged that the acquisitions, either individu

ally or collectively, may have had the effect of substantially lessening 

^^Wall Street Journal (May 14, 1962), p. 2. 

^^Foremost's improved earnings record since divestiture suggest 
that it is now a stronger competitor in the dairy markets still open to 
it than previously. Although its earnings per share declined in 1961 
and in 1962, they greatly increased in 1964, even though total sales were 
off as a result of divestitures in the latter year. Wall Street Journal, 
(August 2, 1965), p. 6. 

^^Foremost received, for example, $13 million in cash and $1.4 
million in promissory notes from the sale of its Northeastern Division. 
These funds enabled it to undertake an extensive conglomerate merger 
program, which culminated in the company's merger with McKesson & 
Robbins, Inc., the giant drug distributor. (See Part V). 
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competition or tending to create a monopoly in the same manner as out

lined in Foremost Dairies. The principal charge, as in Foremost, was 

that the acquisitions resulted in a "constant and systematic elimination 

of actual and potential competitors,"^® 

In a consent settlement, National Dairy agreed not to acquire 

any new interest in other dairy products concerns for ten years without 

prior FTC approval.The company also agreed to sell the two concerns 

it had acquired in 1954. 

Beatrice Foods Company. The Commission in 1965 followed up on 

Foremost and National Dairy with a decision that a series of acquisitions 

of dairy products companies by Beatrice Foods was in violation of the 

Clayton Act. By this time, the FTC had at its disposal the precedents 

of Brown Shoe and Philadelphia National Bank as well as decisions on 

Potential competition as a result of E_1 Paso, Continental Can, and Penn-

Olin. Thus, it was in a position to develop certain guidelines which 

would be applicable to all market-extension mergers involving the po

tential competition issue. 

Whereas the two dairy decisions preceeding Beatrice had employed 

a deep pockets theory as well as potential competition, the Beatrice con

clusions rely directly on potential competition. In analyzing the case 

40062 F.T.C. 120, p. 125. 

4®^As will be seen, this is a common provision in market ex
tension consent settlements. Specifically, the order required FTC 
approval before National Dairy could acquire all or any part of the 
stock, share capital, or assets of any company in the milk, ice cream, 
cheese or butter business until October 1, 1972. The company also was 
required to obtain Commission approval of the buyers of the two dairy 
concerns it was compelled to sell within 18 months. Wall Street Journal, 
(February 8, 1963), p. 8. 
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law in its Beatrice decision, the FTC emphasized that in El Paso, 

Continental Can, and Penn-Olin the Supreme Court had laid stress on 

potential competition as a real and not a speculative force in counter

acting anticompetitive tendencies. The Commission's view on potential 

competition and its anxiety over the competitive advantages of size are 

most clearly brought out in the instant decision. 

Beatrice Foods had been a Midwestern butter, egg, and poultry 

business until it commenced a diversification program in 1928. By 1950 

it had acquired some 70 companies, and sales had grown from $57 million 

to $205 million. In the next decade, Beatrice acquired 175 more dairy 

companies and saw its sales more than double to $450 million annually. 

By the time of the complaint, Beatrice sold milk under 45 different 

brand names and operated in 37 states. 

Hearing Examiner John Lewis ruled that five of the acquisitions 

since 1953 clearly violated Section 7.^^ However, he held that the com

plaint counsel had failed to prove that 170 other challenged acquisitions 

had violated Section 7. 

Reviewing the hearing examiner's findings, Commissioner Elman, 

writing for the FTC, noted that the acquisitions enabled Beatrice to 

diversify its product line and expand into new geographic markets. These 

market and product extensions had resulted in various economies from 

consolidating plants and processes, and national advertising could now 

be bought at "minimum additional cost." The Commission then analyzed 

the dangers inherent in market extension mergers and established new 

criteria for determining their legality. 

402FTC Docket 6653 (1965). 
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Most important, it was claimed that these mergers impair potential 

competition. The Commission observed: 

Since every firm in the country is in a sense a potential com
petitor of every other, and since an important source of 
potential competition is newly organized firms, the range of 
potential competitors in any given market or industry could 
be said to include all established firms and also all firms 
not yet in' being. Much potential competition is simply too 
remote, speculative, or improbable to have demonstrable com
petitive significance. The elimination of such marginal 
potential competition is not so serious in its probable ef
fects as to require remedial action under the antitrust laws. 
It is only where the entry of a potential competitor is 
probable that the threat of his entry is likely to exercise 
a restraining influence on the pricing and other behavior of 
the dominant firms in the market. It is, however, not neces
sary to establish that the potential competitor will actually 
enter at any time. If the firms already occupying the market 
are pricing so as to prevent the entry of potential competi
tors, new entry may be forestalled indefinitely. Elimination 
of a leading potential competitor could still have an adverse 
competitive effect reducing competitive pressure on the 
established firms.^03 (Emphasis in original) 

The Commission focused on the elimination of the possibility of 

direct entry by Beatrice as a potential competitor in local c •-.u.-y markets 

whose geographic areas the company was approaching. It held tnat the 

disappearance of a leading potential competitor in such areas would have 

an adverse effect upon competition as it would reduce pressure on the 

established firms. The FTC in reaching this ruling laid down a number 

of principals applicable to all market extension mergers. 

First, it stated that a small firm could announce an intention 

of entering a market and yet present no effective challenge to competi

tive conditions there, so long as the principal firms already operating 

in the market would significantly exceed it in size. Indeed, noted the 

403Ibid., pp.. 27-34. 
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Commission, a merger between a relatively small firm in a particular 

market and a relatively small outsider might actually increase rather 

than lessen competition within the market. 

Competitive effects are, second, more difficult to predict when 

a small company is acquired by a substantial potential competitor. On 

the one hand, the merger could increase competition by the entry of a 

company capable of challenging the dominant firms already in the market. 

On the other hand, if there had been a long history of "cumulative 

acquisitions" by the leading firms in the industry, the new entry may 

only further reduce the opportunities for growth by small enterprise and 

thus impair competition. The FTC noted that it could not sit idly by 

while firms in the $40 to $60 million sales range undertook acquisitions 

designed to make them as big as the largest firms already in the industry. 

If it did so, smaller firms would face serious competitive pressures that 

might result in their eventual demise. However, the FTC stated that it 

would not challenge every acquisition by a medium-sized firm if such 

was not part of a large-scale acquisition program aimed at making the 

company a dominant factor in the industry.4®-* 

Third, competitive effects must be examined most seriously in 

those cases of merger between an already dominant firm in a concentrated 

market and a substantial potential competitor. This was the situation 

in the dairy cases under investigation. In such situations, there was 

seen to be "no improvement" in the competitive structure of the market, 

^Q^Ibid. For a discussion, see Bock, Merger and Markets . . ., 
5th ed., op. cit., pp. 153-154. 

405lbid. 
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as one dominant firm is merely replaced by another and substantial 

potential competition had been eliminated. Although the number of sub

stantial competitors have not been increased, the barriers to potential 

entry have been. These barriers are particularly significant if the 

acquired firm is a potential competitor of the acquiring concern in 

several markets. The threat to competition is increased even furhter, 

stated the Commission, if the number of potential competitors is de-

, ,A06 
clining. 

Applying these findings of competitive effect to the dairy 

industry, the Commission laid down certain clear standards. First, "any 

acquisition of a not insubstantial dairy company by one of the industry's 

giants (roughly, a company having annual sales of more than $200 million) 

is highly suspect. As a warning to other large dairy companies which 

had not been challenged, it added that "it is apparent that acquisition 

activity on the part of firms of similar size not under formal order is 

equally suspect and should be observed carefully by the Commission." 

Medium-sized companies were cautioned not to follow the Fore

most path: "Any similar program of acquisitions undertaken by a medium-

sized member of the industry should receive close scrutiny by the 

Commission."^® Finally, isolated small acquisitions by medium-sized 

firms and mergers between firms so small as to achieve few economies of 

scale were still permissible. However, even this concession was to be 

406ibid. 

^^C.C.H. Trade Regulation Reporter (1965), p. 22337. See 
Larsen, ojj. cit., p. 98. 

408Ibid. 
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limited to situations in which the acquired company was "too small to 

be viable."409 

The Elman opinion gives early warning to any company contem

plating a market extension merger. It was the first effort to supply 

the FTC's Trade Regulation Rule procedure to mergers, of which more will 

be said in Part VI. The underlying presumption of this procedure is 

that the traditional case-by-case approach to mergers is deficient. 

The Elman plan allows the Commission, with industry participation, to 

engage in the same process for mergers that it follows in making Trade 

Regulation Rules applicable to fair trade practices. The Commission 

would publish "such guidelines, standards or criteria with respect to 

the probable legality of future mergers in the industry as might be 

warranted" in assisting a company to predict how the FTC would react to 

its merger plans,410 The Beatrice Foods decision was a step in that 

direction and began a trend toward greater certainty vis-a-vis con

glomerate antitrust enforcement. 

Case 18: National Tea Company 

The criteria established in Beatrice Foods did not eliminate all 

difficulties inherent in evaluation of market extension mergers. The 

National Tea Company case, decided in the spring of 1966, indicates some 

of the problems involved and suggests that the FTC had already departed 

from its recently established Beatrice Foods criteria. 

409ibid. 

^^"^Philip Elman, "The Need for Certainty and Predictability in 
the Application of the Merger Law," New York University Law Review. 
XL (1965), p. 625. 
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The background industry facts in food retailing, as illustrated 

by the National Tea record, were similar to those in the dairy industry. 

Market and technological factors were bringing about a fundamental reor

ganization in food retailing. Thousands of smaller grocery retailers 

had gone out of business or were absorbed in the supermarket revolution 

following World War II. Oligopoly in local markets became the rule 

rather than the exception, and there developed a substantial trend toward 

concentration on the national level. 

The largest corporate retail food chains operated across state 

lines. By 1964 seven chains operated in ten or more states and eight 

operated in 100 or more counties. Of the 20 leading chains in 177 metro

politan areas, all but two operated in five or more metropolitan areas 

and 14 had stores in ten or more areas. 

In 1945 the National Tea Company, a large retail grocery chain, 

embarked on a nationwide program of expansion. From 1951 to 1958 the 

company acquired 26 firms owning 485 retail outlets and consequently 

increased its share of the national food retailing market from .9 per 

cent to 1.6 per cent.^^ All but eight of these acquisitions were in 

new geographic areas and hence of the conglomerate market extension 

type. In 1959 the FTC charged that certain of National Tea's acqui

sitions had violated Section 7 of the Clayton Act and Section 5 of the 

FTC Act. 

411pqig staff, Economic Report on the Structure and Competitive 
Behavior of Food Retailing. (January, 1966), pp. 78-80. 

"Antitrust—Mergers—Market Extension Mergers Found Invalid 
Without Examination of Relevant Markets," New York University Law 
Review, XLI (November, 1966), pp. 975-976. 
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Federal Trade Commission. After reviewing extensive testimony, 

FTC Examiner Earl J. Kolb in 1963 recommended that the complaint be dis

missed. He concluded that 11 of the acquisitions were legitimate ex

pansions into new markets for National Tea and that one, involving a 

12-store Chicago chain, actually enhanced competition in the Chicago 

area. Mr. Kolb noted that the FTC had previously investigated five of 

the other acquisitions and had not taken any action.The remaining 

mergers involved companies that either did not in his opinion come with

in the scope of the acts or else involved bankruptcy. 

A four-member Federal Trade Commission majority found differently. 

Writing for the Commission, Chairman Paul Rand Dixon traced the growth-

through-acquisition of National Tea since 1945 and noted how the 

company's competitors had "responded with their own acquisition programs." 

The Commission felt that it could not ignore this vast merger movement. 

The fundamental basis for its decision appears to have been the fear of 

increasing national concentration in the hands of the largest chains. 

"If the trend toward concentration continues, Chairman Dixon said, "by 

about 1984 the 20 largest chains would be doing 84% of the country's 

retail grocery business." The peril that this concentration "has and 

will occasion," Mr. Dixon continued, involves a change in bargaining 

position "where small suppliers are in danger of becoming the economic 

serfs" of the big retail chains 

413Wall Street Journal, (March 16, 1966), p. 3. 

^^Philip A. Hart, "Symposium—Antitrust Report from Official 
Washington," op. cit., p. 95. 

415Wall Street Journal, (March 16, 1966), p. 3. 
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The merger movement led by National Tea "portends a drastic 

restructuring of the national food market as a whole and of the indi

vidual markets in which the acquisitions occurred." The cumulative 

effect of National's acquisitions and the overall industry concen

tration trend were held to be contrary to the "mandate of Congress that 

tendencies toward concentration in industry are to be curbed in their 

»416 incipiency . . . 

Additionally, National Tea's power and wealth would work to the 

disadvantage of the competitors of the acquired companies, as National 

could utilize its profits from strong areas to subsidize its operations 

in weak areas. Utilizing the deep pocket theory, Chairman Dixon asserted 

that National Tea in some cities had used its economic power "to exact 

discriminatory price concessions and promotional allowances from sup

pliers."^'' Furthermore, in some cities where National Tea had a large 

share of the retail food sales, the company was found to have charged 

higher prices than in other areas: 

Thus a series of acquisitions, each by a large interstate chain, 
ordinarily disinclined to seek vigorous price competition, and 
each eliminating a local or regional chain possibly less ad
verse to competing vigorously on the basis of price, may trans
form a once competitive market into one more characterized by 
'gentlemanly' behavior and higher proces.^^ 

It was true that National Tea enjoyed a substantial degree of 

market power in a number of its 500-plus markets. Economic power in 

41<jftc Docket 7453, C.C.H. Trade Regulation Reporter, par. 
17463, p. 22696. 

^ ̂Opinion of the Commission (March 4, 1966), pp. 13-14. See 
Hart, l°c» cit. 

^•^Ibid., p. 16. See Rill, "Conglomerate Mergers: The Problem 
of 'Superconcentration'»" op. cit.. pp. 1037-1039. 
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these areas permitted it to subsidize its expansion in cities where it 

continued to face severe competition. The end result of such tactics 

might be that it would expand its position in competitive cities until, 

as the Commission put it, "it acquires the same kind of pricing power it 

now enjoys in those other cities where it is already the dominant seller." 

There was just enough "evidence" of subsidization to support the 

Commission's assertion. For example, during the five year period 1955 

to 1959, National Tea sustained total losses of $5,643,555 in its Memphis, 

Detroit, and Davenport branches. Despite these losses, it expanded its 

sales in these branches from $81 million to $116 million, some 43 per 

cent. At the same time, National Tea owned a substantial number of very 

profitable stores, and the number of these increased dramatically. In 

1955 it had 188 stores whose contribution to warehouse overhead exceeded 

six per cent of sales. By 1959 this number had grown to 225. Thus, 

while National Tea was sustaining severe losses in some stores, it was 

increasing significantly the absolute number of its very profitable 

stores. It was these profits, claimed the Commission, which enabled the 

company to subsidize expansion into new market areas without endangering 

its overall profit position. 

The basis for these conclusions was a study by the FTC's chief 

economist, Willard Mueller, which showed a direct correlation between 

gross margin and market share in those areas in which National Tea oper

ated.^® For example, in 29 cities in which National's market share was 

^^Economic Report on the Structure and Competitive Behavior of 
Food Retailing, op. cit., pp. 116-117. 

420Rill, op. cit.. p. 1037. 
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25 per cent or more, its "average gross profit ratio" was 17.3 per cent. 

In those cities where its market share was 4.9 per cent or less, the 

same profit ratio was only 14.9 per cent. From this, it was concluded 

that the more profitable areas were subsidizing the lower cost operations. 

Such a conclusion, of course, may be easily criticized. Corre

lation does not prove causation. Does the purported positive correlation 

between market share and gross margin reflect excessive prices and sub

sidization, or is there some other explanation more appropriate? The 

Mueller study does not answer this question. Indeed, it infers that its 

own conclusions may not be fully warranted by conceding that "(compari

son of chains' selling prices in high-share and low-share markets showed 

AO 1 
no consistent tendency for prices to be higher in high-share markets. 

In addition, there was no evidence that small firms were intimidated by 

National Tea such as to discontinue competition. Interestingly, testi-

C 

mony revealed that the two of ten store retailers tended to operate more 

efficiently than the larger chains, and that, after several acquisitions, 

National's share of the relevant market actually decreased in some 

i 422 lOCcll&S • 

Nevertheless, the FTC majority felt that the evidence in aggre

gate was sufficient to condemn at least 24 acquisitions made by the 

divestiture. Rather, it believed that a ten year ban on additional 

acquisitions by the company would "suffice to enhance competition." 

^%ational Commission on Food Marketing; Food from Farmers to 
Consumer. 1966, p. 79. See Rill, ibid, p. 1038. 

^^C.C.H. Trade Regulation Reporter, par. 17463, p. 22701. 
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The food industry was still "dynamic," wrote Chairman Dixon, and there 

is "relative ease of entry into it." 

It was on the question of method that Commissioner Philip Glman 

disagreed with the four-member majority. He voted to dismiss the case 

because the Commission had not proven that the company's acquisitions 

had restrained competition in any particular market. He asserted that 

the majority vote amounted to an announcement 

on the basis of the record, in a single case . . . (of) a 
general rule from this day forward, all acquisitions of any 
kind by large retail food chains are illegal because they 
increase 'national concentration1 even though they may have 
no effect whatsoever on competition in the local markets 
where they occur.̂ 23 

Commissioner Elman further pointed out that localities in which National 

possessed a relatively high market share were mainly small population 

centers. Its share of larger metropolitan markets was generally small. 

He concluded that under these circumstances little financial power would 

be available to bring to bear on small competitors in newly entered 

markets. 

Significance of National Tea. The National Tea decision shattered 

precedent as a result of the method by which it was derived. It marked 

the first instance that the FTC or the courts had held a merger illegal 

because it might lead to an increase in concentration generally, without 

proving some specific anticompetitive effect in any particular market. 

The record reveals that four factors are important in determining 

a violation of Section 7 in such a case: (1) the absolute size of the 

conglomerate in relation to that of its local competitors; (2) the number 

423Wall Street Journal. (March 16, 1966), p. 3. 
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of separate geographic markets in which it operates; (3) the market 

position it possesses, and the profit rates it enjoys in its various 

geographic markets; and (4) the extent the conglomerate and other major 

firms compete in other geographic markets. 

National Tea illustrates how efficacious an FTC order can be in 

controlling the merger movement. In the 12 months following the initial 

hearing examiner decision dismissing the case, the ten largest chains 

made market extension acquisitions involving total sales of over $500 

million. Ironically, this was greater than all such acquisitions 

challenged to that date in Commission complaints. However, after the 

National Tea decision by the Commission, the number of mergers in the 

industry dropped off precipitously.^^ National Tea, in particular, 

ceased its acquisition activity, its sales and earnings growth having 

slowed considerably in recent years. 

Case 19: Broadway-Hale/Neiman-Marcus 

The most recent market extension case of significance decided 

upon potential competition grounds involved the acquisition by Broadway-

Hale Company, a West Coast department store chain, of Neiman-Marcus 

Company, the Texas specialty store chain. Broadway-Hale ranked thir

teenth in sales in the national department store market with 46 stores 

(as of 1968) in California, Arizona, and Nevada. Its 1967 sales approxi

mated $457 million. Neiman-Marcus operated four stores in Houston, 

424nThe Celler-Kefauver Act: Sixteen Years of Enforcement: A 
Staff Report to the Antitrust Subcommittee, of the Committee on the 
Judiciary of the House of Representatives," 90th Cong., 1st Sess. 
(Washington: Government Printing Office, 1967), pp. 25-26. 



486 

Dallas, and Fort Worth with 1967 sales of $63 million. The combined 

firms would continue to rank thirteenth in the national department store 

industry. 

In an opinion which appears to contradict its earlier dairy and 

National Tea decisions, the Commission by a three-to-two vote agreed to 

permit the merger, although it did extend to 1974 a previous ruling re

quiring Broadway-Hale to first secure FTC approval before making an 

acquisition in the department store field.^25 This approval was granted 

because the FTC concluded that the acquisition did not eliminate either 

actual or potential competition between the two firms and was, therefore, 

not anticompetitive. Further, the Commission was unable to conclude, as 

it had in National Tea, that the acquisition would unduly enhance 

existing levels of industry concentration. 

The majority apparently relied heavily upon a memorandum prepared 

by Stanley Marcus, President of Neiman-Marcus, for internal company use. 

The memo indicated that his company did not consider California to be a 

good market for Neiman-Marcus. Broadway-Hale and Neiman-Marcus operated 

in two different markets separated by over 1,000 miles. Furthermore, 

Neiman-Marcus was not a conventional department store chain (such as 

Broadway-Hale) but fell into the classification of specialty store. 

Whereas Broadway-Hale's merchandise was primarily in the middle price 

range, Neiman-Marcus sold specialized, higher priced luxury items. Thus, 

the two companies were not actual competitors either in terms of market 

425"statement of the Commission: Approval of Broadway-Hale 
Stores, Inc.'s Acquisition of Neiman-Marcus, Inc." (FTC News Release, 
March 13, 1969). 
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or product. Likewise, the Commission found them not to be potential com

petitors in either. 

The primary issue facing the Commission was whether overall 

department store know-how, management, and other skills were trans

ferable and potentially interchangeable between two types of stores. 

In simpler terms, the question involved whether there was a real possi

bility that either store independently would have expanded its product 

line and geographic market boundary in such a way as to offer compe

tition to the other. After considering the known facts relative to the 

industry and the two firms, the three member majority concluded that the 

firms could not be viewed as potential competitors, and that the merger 

could not eliminate potential competition. 

Internal expansion by conventional department stores, it was 

pointed out, is economically and technically difficult in markets as 

widely separated as Texas and California. This results from a number of 

specific factors, notably the need to recruit an entire department store 

marketing organization sensitive to local tastes and the difficulty of 

employing central management. Thus, "(c)onventional department stores 

today . . . consider such territorial leaps and product expansion by 

internal means over widely separated areas to be generally unfeasible."426 

The FTC Split. Earlier in the case, Commissioner Mary Gardiner 

Jones (the lone Republican on the FTC) had been opposed to the merger. 

However, in the course of the litigation she changed her mind, and ulti

mately found in favor of the merger Her change of heart resulted in 

426lbid., pp. 2-3. 

^^Wall Street Journal. (March 10, 1969), p. 2. 
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the minority becoming the majority, and the limitation of the applica

bility of Section 7 to market extension mergers in the department store 

field. Commissioner Jones' explanation is interesting. 

In her formal statement for the new majority, Miss Jones writes 

that the acquisition deserves approval as the markets are far apart, 

sell few overlapping products and cater to different categories of 

a or 
customers. The two concerns are not potential competitors, she goes 

on, because it is not realistic to expect either one to invade the 

other's market, "especially in the light of the current thinking of 

conventional department stores as to the difficulties of such internal 

expansion." To an interviewer, Miss Jones explained that her December 17, 

1968 vote against the merger had arisen from a misunderstanding of the 

429 probable effects on competition which would result from the merger. 

However, instead of promptly reporting her change of mind, she withheld 

her view, hoping apparently to avoid suspicion that she was softening 

her habitual anti-merger stance. 

It is likely that politics influenced Commissioner Jones' change 

of heart.As the only Republican on the Committee, she is the logical 

choice to succeed Chairman Dixon. She has long been criticized by Re

publicans who contend that she is too militant in her antimerger stands. 

Moreover, she admits that Broadway-Hale"s lawyer in this case, H. Thomas 

Austern of the Washington law firm Covington & Burling, is among her 

^®"Statement of the Commission . . .," loc. cit. 

429Wall Street Journal. (March 10, 1969), p. 2. 

430Ibid. 
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prominent Republican supporters for the chairmanship.It is not be

yond the realm of possibility that these considerations weighed in her 

thinking. 

Commissioner Jones' change of vote was not the only unfortunate 

aspect to those in favor of a strong antitrust enforcement policy of the 

Broadway-Hale case. The matter was decided in an unreviewable, es

sentially secret, ex parte proceeding.^2 No cross-examination was 

permitted, no record made, and no opportunity afforded for interested 

parties to intervene. This was particularly upsetting to Commissioner 

Elman who launched a strong protest. He termed the Neiman-Harcus memo, 

upon which the Commission had placed so much weight, "self-serving" and 

stated that the majority's entire reasoning was "flimsy."^33 

Commissioner Elman felt it "immaterial" that Broadway-Hale and 

Neiman-Marcus were not direct competitors in the same geographical 

markets. What was important to the decision, in Elman's view, was the 

FTC staff's findings that the merger (1) would eliminate potential compe

tition between the parties, (a) would unduly increase industry concen

tration, and (3) would trigger a new merger wave in the industry, thus 

431Ibid. 

43^Elman Dissent, 'Statement of the Commission . . op. cit., 
p. 1. Ejc parte secret procedures are normally followed by the FTC when 
reviewing merger applications filed by companies, such as Broadway-Hale, 
already under orders not to merge without prior permission. Such a 
procedure has long been criticized by Commissioner Elman and others in 
the antitrust bar. On May 25, 1969, the FTC announced that it would 
henceforth allow any interested party to file objections before it 
finally approves an acquisition in such cases. Wall Street Journal, 
(May 26, 1969), p. 5. 

433 
Elman dissent* ibid. 
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defeating the very purpose of restricting future acquisitions upon which 

the consent orders issued by the FTC in 1965 and 1966 against five major 

department store chains (including Broadway-Hale) had rested. 

As to the key issue, potential competition, Elman found that 

Broadway-Hale operated stores as far east as Phoenix, Arizona, and that 

there were few cities of any size between Phoenix and Dallas, Texas, 

where Neiman-Marcus had its headquarters. Thus, 

(a) strong possibility exists that Broadway will expand further 
in the southwest region of the United States, quite possibly 
into the Dallas-Fort Worth area. Neiman has expressed a simi
lar desire to expand. It has initiated a $50 million ten year 
development program to expand its operations by building ten 
stores outside of Texas designed to increase its sales from 
$69 million to $190 million. ^5 

The Commission's conclusion that internal expansion by department 

store chains is practically impossible was, according to Elman, "incon

ceivable." Both of the companies in this proceeding, as well as other 

department store chains, were continually opening new branches in dif

ferent geographical areas, thus indicating the feasibility of such 

expansion. Elman charged that no court would uphold the Commission's 

contention. 

Perhaps most important, the minority suggested that the FTC, 

having sanctioned the Broadway-Hale acquisition, would have difficulty 

n the 1966 consent order a long-standing FTC complaint 
alleging that several previous acquisitions beginning in the 1950s had 
violated the antitrust laws was terminated. The chief acquisition the 
Government had sought to block at that time was Broadway-Hale's merger 
with Emporium Capwell Company, a leading department store chain in the 
San Francisco Bay area. That 1966 consent decree would have expired in 
1971. In the instant case, the decree was extended for three years more, 
until 1974. 

^35ibid., p. 5. 
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denying similar requests for merger approvals from other companies 

under prior-approval orders. He criticized the agreement by Broadway-

Hale to a three-year extension of its 1966 consent order, stating that 

"so long as the commission is willing to approve mergers like the one 

now before us, Broadway-Hale might just as well be under such a ban in 

perpetuity for all the difference it would make."^*' 

It is true that the FTC's handling of the merger was closely 

watched by other merchandising exec utives contemplating similar market 

expansion via merger, and especially by those companies also under FTC 

consent order For example, Federated Department Stores, Inc., the 

nation's largest chain, was operating under a consent agreement similar 

to the one signed by Broadway-Hale in 1966. Cognizance of this fact was 

responsible for the FTC's Merger Division so vigorously opposing the 

Broadway-Hale/Neiman-Marcus merger. 

The final decision was unexpected, especially in view of the 

Commission's earlier emphasis upon increased concentration in the retail 

department store industry. The FTC was aware that between 1954 and 1961 

the five largest department store chains had increased their share of 

the national market from 38 per cent to 41 per cent, the ten largest 

from 50 per cent to 56 per cent, and the 20 largest from 57 per cent to 

60 per cent. "The significant increase in concentration is largely 

^36ibid.. p. 14. Wall Street Journal, (March 14, 1969), p. 28. 

«7Ibid. 
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attributable to the expansion of the major chains by mergers and acqui

sitions," the Commission had earlier held.^® 

The Broadway-Hale decision is indicative of the manner in which 

the Commission is likely to split. Chairman Dixon and Commissioner 

Everette Maclntyre tend to find themselves in opposition to Commissioners 

Philip Elman and James M. Nicholson. Political differences are partially 

responsible. Dixon is the Democratic hold-over Chairman from the 

Johnson Administration who will shortly be replaced as Chairman by 

President Nixon. A more fundamental split, however, reflects differences 

in view. Mr. Elman is a lawyer and strict constructionist of the anti

trust laws,^*9 while Mr. Dixon is a politician who takes a more sweeping 

and less legalistic view of the FTC's responsibilities. Mary Gardiner 

Jones has, until recently, urged expansion of the scope of antitrust 

enforcement, but hers was the swing vote that won approval of the Broad.-

way-Hale request. As the only Republican commissioner, she is a possible 

successor to Chairman Dixon, 

Market Extension Merger Conclusions. Exploration of the competi

tive implications of market extension mergers remains in its infancy. 

As E_1 Paso Natural Gas, the dairy cases, National Tea, and Broadway-Hale 

indicate, complaints have generally been directed at acquisitions in 

industries where the market itself is relatively stable and where the 

438The FTC's decision prompted Art Buchwald, the humorous colum
nist, to write about the merger of the last two surviving corporations 
in the United States being approved by the antitrust enforcement agencies 
because one sold its products east of the Mississippi and the other sold 
west! Bickel, ojj. cit., p. 32. 

^^Although, as we observed in Procter & Gamble, some of Mr. 
Elman's views have tended to expand the scope of antitrust statute. 
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companies involved are major factors in particular localities. In general 

market extension mergers have been challenged in industries where the 

number of regional competitors has been declining and where new methods 

of distribution have made it difficult for small, independent concerns 

to enter the market and survive. 

It appears that three factors are of primary importance to the 

company seeking a market extension conglomerate acquisition: (1) the 

size of the acquiring company and of the acquired unit is significant 

in determining if the acquisition will be challenged. Where the ac

quiring company is dominant in its own industry and the acquired unit 

has been a major factor in the regional market, the merger will be 

scrutinized closely. Indeed, in Beatrice Foods, the Commission ex

plicitly stated that the smaller the merging companies in respect to 

their industries, the less likely it is that the acquisition will have 

a negative effect upon competition. (2) The structure of the relevant 

market will also be important. The line of commerce in each market 

extension case examined has been concentrated and entry into it was 

found to be difficult. (3) The nearness of the acquiring corporation to 

the acquired unit's markets will tend to indicate if the companies are 

potential competitors. Where there is evidence that one company or the 

other is on the verge of expanding internally into the other's territory, 

the merger will likely be held illegal on potential competition grounds. 

The significance of the economies resulting from the merger may also be 

important. As National Tea demonstrated, where subsidization is a possi

bility, the acquisition program may be held illegal. 
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While the potential competition approach developed in these cases 

makes certain types of market extension acquisitions hazardous, the con

cept does not suggest that expansion into new geographic areas will be 

illegal per se. It does, however, preclude some large companies from 

haphazardly acquiring companies in the same industry but operating in 

different geographic areas. The smaller the acquired unit, the less con

centrated its market, and the less important the acquiring corporation, 

the safer will be the market extension acquisition from antitrust 

prosecution. 

Case 20: White Consolidated/Allis-Chalmers 

As noted in the case of International Telephone & Telegraph, the 

Department of Justice has undertaken to explore the limits of Section 7 

by bringing suits against at least two pure conglomerates.^® The 

Federal Trade Commission is an active partner in this endeavor. In March, 

1969, the Commission voted unanimously to issue a complaint against White 

Consolidated Industries, Inc., demanding divestiture of 3,240,000 

These two cases involve International Telephone & Telegraph's 
acquisition of Canteen Corporation, and Ling-Temco-Vought's acquisition 
of Jones & Laughlin Steel Corporation (See next chapter). Recently, the 
Department of Justice has sought an injunction to stop the acquisition 
by Northwest Industries, Inc. of B. F. Goodrich Company, thus providing 
still another test of the efficacy of Section 7. Wall Street Journal. 
(May 23, 1969), p. 6. Potential competition has been raised in a number 
of other recent cases as well. See, for example, Rexall Drug & Chemical 
Co.. 3 Trade Regulation Reporter, par. 18032 (1967); United States v. 
Eversharp. Inc., 1967 Trade Cases; United States v. Gillette Company. 
5 Trade Regulation Reporter, par. 45068 (1968); United States v. 
Cooper Industries, 5 Trade Regulation Reporter, par. 45067 (1967). A 
similar objective--"preserving potential competition"--underlies the 
Department of Justice's suit challenging the merger of First National 
City Bank and Carte Blanche, and the Atlantic-Richfield/Sinclair Oil 
merger. See Wall Street Journal, (January 16, 1969), p. 2. 
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A1lis-Chalmers Manufacturing Company shares it had acquired in a take

over attempt. 44 ̂ 

White Consolidated is a major Cleveland-based conglomerate. 

Allis-Chalmers is the large Wisconsin producer of farm equipment and 

machinery.The FTC complaint against White charges that the two 

companies are potential entrants, and thus potential competitors through 

the internal expansion route dn a number of lines of commerce. 

It is charged, for example, that Allis-Chalmers is one of the 

most likely entrants into the manufacture and sale of major electrical 

home appliances, a $2.1 billion market where four firms now do over 70 

per cent of the business. White, which in recent years has acquired the 

Hupp, Franklin, Hamilton and Kelvinator businesses, accounts for nearly 

nine per cent of the entire appliance market and larger percentages of 

particular submarkets (i.e., 21 per cent in the case of freezers and 14 

per cent in the case of refrigerators). It is further charged that White 

and Allis-Chalmers are potential entrants into various highly concentrated 

heavy machinery markets where one or the other is now a leading factor. 

Allis, for example, is allegedly one of the most likely entrants into the 

$345 million rolling mill machinery market, x?here White now ranks third, 

with 11 per cent of the business 

441Wall Street Journal. (March 7, 1969), p. 2. 

442 
Allis-Chalmers has been courted by a number of conglomerates. 

Indeed, White purchased 3,248,000 shares (31.2%) of Allis-Chalmers common 
stock from Gulf & Western Industries, Inc. in December, 1968, when the 
latter company was unsuccessful in the acquisition proposal. 

443 
"In the Matter of White Consolidated Industries, Inc.," 

FTC News Release, (March 6, 1969), pp. 203 
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The FTC goes considerably beyond a mere potential competition 

charge. It comes close to suggesting that bigness itself is illegal. 

The Commission notes that White and Allis-Chalmers each have annual sales 

of more than $800 million. Instead of resting its case on the basis of 

anticompetitive effects in markets for particular types of machinery, 

it goes on to assert that the union of the two companies would substanti

ally lessen competition "in the manufacture of machinery generally, an 

$81 billion market.Il444 purther, it contends that a significant increase 

in aggregate concentration among all manufacturing enterprises would re

sult from a White-Allis marriage .445 This aggregate concentration issue, 

although relatively novel, had its roots in the FTC's National Tea 

decision. 

Finally, the Commission charges that White's competitors in the 

manufacture of rolling mills will suffer by virtue of that company's 

increased ability to sell to steel compahies as a result of Allis-

Chalmers' access to a sure supply of large steel castings from White in 

times of short supply.44** 

It is interesting to note that the FTC decided to issue the com

plaint without first giving White the opportunity to negotiate a consent 

settlement. Normally, the Commission attacks a suspect merger by 

444Ibid., p. 3. 

^^Commissioner Maclntyre, although agreeing with his four 
colleagues on the other issues, failed to join in this contention, 
questioning the advisability of including a charge of aggregate con
centration at the present time. 

44®"In the Matter of White Consolidated Industries, Inc.," 
loc. cit. 
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notifying the acquiring company that a complaint will be issued unless 

it enters into settlement negotiations within ten days. In this case, 

however, the FTC publicized the complaint in advance of any settlement 

talks. Apparently it felt justified in short-circuiting the routine 

procedure because White had stepped up its efforts to take over Allis-

Chalmers, including the announcement of a proxy contest. 

From the start, FTC staff lawyers have been attempting to keep 

Allis-Chalmers independent. The company has been particularly helpful. 

Among other things, Allis-Chalmers1 executives have assisted the FTC in 

preparing the divestiture complaint by'designating which Allis-Chalmers 1 

p r o d u c t  l i n e s  a r e  p o t e n t i a l l y  c o m p e t i t i v e  w i t h  t h o s e  o f  W h i t e . A l l i s -

Chalmers has willingly submitted to "accommodation subpoenas," making 

available extensive information to the Commission. On its own, Allis-

Chalmers has moved on a number of fronts to thwart the White take-over. 

It has paid 280,000 common shares for thfe assets of Los Angeles' Standard 

Steel Corporation (White contends this was an "unconscionable price"), 

and has sold a block of 450,000 convertible preferred shares to a group 

of investors including the Rockefeller family. Conversion of these 

shares would increase Allis-Chalmers' outstanding common stock by 1.8 

million shares, and thus dilute White's equity from 31 per cent to only 

26 per cent. White is now engaged in legal efforts to block both of 

these moves. 

^^Wall Street Journal, (March 7, 1969), p. 2. 
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The White/Allis-Chalmers case represents the most significant 

challenge be the FTC to date involving a conglomerate merger. By the 

time the case has finished its journey through the courts, we will 

better be able to judge the efficacy of the potential competition issue. 

We will also then know if an increase in aggregate concentration can 

itself be used to condemn a merger under Section 7 If so we will 

have gone a long way toward holding conglomerate mergers illegal in toto. 

for every such merger results in some increase, however slight, in the 

total concentration of the economy. 

Conclusions From Potential Competition Theory Cases 

The potential competition approach since the 1964 Ejl Paso Natural 

Gas Supreme Court decision has become predominant in the attack upon the 

conglomerate. The deep pocket and reciprocity contentions are still 

likely to appear in many cases, but their roles will be minimized by 
< 

that of potential competition, and perhaps by the aggregate concentration 

issue. As Robert A. Hammond of the Department of Justice concludes, 

"potential competition is the key and clearest issue" in the antitrust 

arsenal aimed at the conglomerate at this point in time.^® 

In each of the potential competition cases examined, the pattern 

has been somewhat different. In El Paso, a pipeline company was elimi

nated whose potential entry into the acquiring company's market was a 

demonstrable competitive force in that it had already produced an actual 

effect on El Paso's behavior. In Continental Can the finding of 

^^This issue is further discussed in the next chapter. 

^^Interview, April 17, 1969. 
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potential competition between the two companies concerned was basically 

conjectural. In the market extension cases, large companies in the 

dairy and retail foods industries *?ere found to lessen competition by 

acquiring smaller companies in new geographic areas, thus accelerating 

concentration in the respective industries. 

These divergences have resulted in the call by some antitrust 

experts for the development of a quantitative basis to determine (1) if 

the entrant had an actual pro-competitive pre-merger effect on the 

relevant market and (2) if the companies would probably have entered by 

internal expansion had the merger not occurred.It is difficult to 

conceive of such a test that could apply in all instances. As one 

district court judge put it, '"Potential competition' would seem to 

escape any quantitative measurement because so much is conjectural and 

so little rests upon any firm foundation for economic analysis 

Although any company eventually fright enter any market, it would 

be erroneous to conclude that every conglomerate acquisition necessarily 

lessens potential competition in a manner sufficient to violate 

Section 7. Where the merging businesses are highly unrelated, it may be 

demonstrable that internal entry into the relevant line of commerce is 

impractical or virtually impossible for the acquiring firm. This is par

ticularly likely where successful entry requires patent or technological 

^Slpor example, Rill, '^Conglomerate Mergers: The Problem of 
'Superconcentration'»" op. cit.. p. 1058. 

^^United States v. Loew's Inc.. (S.D.N.Y. 1966), cited by Glen 
McDaniel, Senior Vice President of Litton Industries, in an address 
before the Annual Businessmen's Day Luncheon at Southern Methodist 
University, March 23, 1966 (privately printed). 
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expertise possessed by few companies. Even where the acquiring company 

is capable of successful independent entry, it may be impossible to 

substantiate that the firm was interested in such entry. In many con

glomerate mergers, for example, the company to be acquired has offered 

itself for sale to an acquiring conglomerate that had never previously 

considered that line of commerce. 

To win a case for his client against a potential competition 

charge, defense counsel will usually have to depend upon two arguments. 

First, he may argue that the Government is not charging an actual elimi

nation or lessening of competition, but is only contending that the 

conglomerate failed to take actions that might have been pro-competitive 

(i.e., enter the market on its own rather than via merger). This argu

ment is available in virtually all potential competition cases, but thus 

far has not gained judicial approval. Second, counsel will be likely to 

contend that there is no way of determining that the acquiring company 

was likely to enter the industry, and, even if it were, that this would 

substantially lessen competition. Indeed, with the potential entrant 

now an actual competitor, would not competition be enhanced? This argu

ment may have some legitimacy when the combined company is not a domi

nant factor in the relevant industry. 

In the space of a few years, the standards for a conglomerate 

merger case involving the elimination of potential competition have 

become relatively clear. First, the acquired firm must be an important 

factor in a concentrated market where potential competition proves one 

of the few restraints on market factors. Second, the acquiring firm, 

in terms of its rational economic interest and objectives, should be a 
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likely future competitor of the acquired company. Finally, the firm 

initiating the merger must be one of the more important potential 

entrants. 

The potential competition argument would appear to be most potent 

when applied to the product or market extension merger rather than the 

pure conglomerate acquisition. When two firms market the same or related 

products, but in different sections of the country, their merger is 

likely to raise a substantial question as to whether they would probably 

have become direct competitors in the absence of merger. As we have 

seen in Broadway-Hale, however, the enforcement agencies are unlikely to 

allow the possible elimination of potential competition become a general 

presumption against product or market extension mergers. 

A possible variation of potential competition theory might expand 

the scope of the argument. When a large firm on the fringe of the market 

buys one of the largest companies in a concentrated market, an illegal 

elimination of potential competition might be proven by merely showing 

that the entering firm could have bought a smaller company in the 

^^A 1967 district court case involving two California banks 
reaffirms this conclusion. A three judge panel rejected the argument 
that the merger of Crocker Anglo National and Citizens National Banks 
(fifth and eighth largest respectively in California) eliminated po
tential competition in the Los Angeles area, the court making the point: 
"The effect of the loss of the mere presence of a potential competitor, 
even if the size of Crocker, on the periphery of the Los Angeles market 
is minimal at best. The fact that competition was already vigorous, 
that there were at least 75 to 80 banks operating in the area, that the 
number of banks had increased by 50 per cent in two years, that there 
were at least two applications for new banking offices for each permit 
that became available, and that the potential competitors included some 
of the world's largest banks, shows that the presence or absence of one 
potential competition could have no material effect upon the conduct 
of those competing in the market." United States v. Crocker-Anglo 
National Bank. 277 F. Supp. 113 (1967), p. 183. 
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industry. The theory behind this, as suggested in the preceding cases, 

is simple. Acquisition by one large firm of a dominant potential com

petitor would facilitate integration and entrench oligopolistic concen

tration, while acquisition of a smaller firm might allow that firm to 

increase its market share at the expense of industry giants, and thus 

actually decrease market concentration. Were this theory of potential 

competition applied, pure conglomerate mergers could be deemed illegal 

even where the acquiring firm could prove that it lacked the resources 

and know-how for independent entry. It would appear that case'law is 

moving in this direction. 



CHAPTER 12 

AGGREGATE CONCENTRATION THEORY 

The conclusion of Part II was that the American economy has be

come progressively more concentrated, the large corporations accounting 
t 

for an ever greater share of total manufacturing assets. Parts III and 

IV suggested the anxiety expressed by the Congress, the enforcement 

agencies and the courts over this phenomenon. As the conglomerate merger 

movement is in part responsible for this accelerating concentration, 

could not an antitrust case be won strictly on the ground that the merger 

in question would result in an increase in aggregate concentration of 

the economy? 

The National Tea case examined in the last chapter indicated the 

feasibility of such an approach, by condemning a series of acquisitions 

which would result in an increase of concentration in an already con

centrated industry. Earlier cases pointed in the same direction. For 

example, the Bethlehem-Youngstown Steel merger was condemned by Judge 

Weinfelt on the ground that it offered "an incipient threat of setting 

into motion a chain reaction of further mergers by other less powerful 

companies in the steel industry" until "we reach a point of more intense 

concentration in an industry already highly concentrated . . In 

Brown Shoe, the Supreme Court referred to the "rising tide of economic 

454 
United States v. Bethlehem Steel Corporation. 168 F. Supp. 

567 (1958), p. 618. 
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504 

concentration" in holding the merger of Brown and Kinney illegal.^-*5 In 

Von's Grocery, the same Court spoke of "ever-increasing concentration" 

which the acquisition would facilitate.And Justice Brennan suggested 

in a footnote in Philadelphia National Bank; "... (I)f concentration 

is already great, the importance of preventing even slight increases in 

concentration and so preserving the possibility of eventual de-concen

tration is correspondingly great. 

To Assistant Attorney General McLaren, the pendulum already has 

swung too far in the direction toward national concentration. As he 

stated early in 1969: 

Maybe we are working toward a rule of law that says none of the 
200 largest companies should acquire any of the other 200. In 
any event, what I have done is warn business and suggested re
straint. I don't buy the argument that business has no con
science; maybe the call for restraint will be heard. The 'in' 
thing of late has been merger and acquisition. Maybe, if we 
can make it an 'out' thing, the law won't overreact. 

Mr. McLaren's attempts to make the conglomerate merger an "out" thing 

focus upon a series of cases that will demonstrate the efficacy of 

Section 7 vis-a-vis the pure conglomerate. Probably the most important 

of these cases, in that it relies heavily upon the comparatively new 

ASS 
Brown Shoe Company v. United States, 370 U.S. 294 (1962) 

p. 333. 

The Court noted; "... Congress ought to preserve compe
tition among many small businesses by arresting a trend toward 
concentration in its incipiency before that trend developed to the 
point that a market was left in the grip of a few big companies. Thus 
where concentration is gaining momentum in a market, we must be alert 
to carry out Congress' intent to protect competition against ever-
increasing concentration through mergers." United States v. Von's 
Grocery Company, 384 U.S. 270 (1966), p. 277. 

457374 U.S. 321 (1963), p. 362. 

458 
"Nixon's Decongloraerator," op. ctt.. p. 70. 
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issue of an increase in aggregate concentration, involves the acquisition 

by Ling-Temco-Vought, the classic example of a conglomerate, of Jones & 

Laughlin Steel Corporation. 

Case 21: Ling-Temco»Vou°:ht/Jones & Laughlin Steel 

Since 1961 Ling-Temco-Vought, Inc. has acquired the stock or 

assets of 33 companies including the giant Jones & Laughlin Steel Corpo

ration. In 1965, LTV was the nation's 256th largest industrial corpora

tion, with sales of $336 million. By the end of 1968, following mergers 

with The Okonite Company, Wilson & Company, Allied Radio Corporation, 

Greatamerica Corporation, Jones & Laughlin Steel Corporation, and several 

smaller firms, LTV had become the 14th largest industrial corporation. 

The 1968 revenues of all the companies controlled by Ling-Temco-Vought 

(excluding Jones & Laughlin Steel) totaled nearly $1.9 billion, a figure 

400 times greater than LTV's sales in 1957. Today, LTV-affiliated 

companies have 118,000 shareholders who own 35 different equity securi

ties 

The companies which Ling-Temco-Vought has acquired are organized 

into a number of subsidiaries, a minority of each being owned by the 

investing public. The major subsidiaries, in addition to Jones & Laughlin 

Steel, are: LTV Aerospace Corporation, LTV Ling Altec, Inc. (sound 

equipment), LTV Electrosystems, Inc. (electronic surveillance and 

^^"Ling the Merger King," Newsweek, op. cit., p. 71; Government 
Complaint, United States v. Ling-Temco-Vought, Inc., filed April, 1969, 
in the district court for the Western District of Pennsylvania; "Case 
for the Conglomerates," An address by James J. Ling, Chairman of the 
Board and Chief Executive Officer of Ling-Temco-Vought, Inc., to the 
Second Annual Trendex Conference in San Antonio, Texas, March 18, 1969 
(Privately printed). 
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guidance systems), The Olconite Company (wire and cable and carpeting 

products), Wilson & Company, Inc. (meat packing), Wilson Sporting Goods 

Company, Wilson Pharaceutical & Chemical Corporation, Braniff Airways, 

Inc., and National Car Rental Systems, Inc. Each of these subsidiaries 

employs an "optimum decentralization" concept and has positioned itself 

to diversify. Thus, Ling-Temco-Vought, the master corporation, in effect 

is a holding company for a number of smaller conglomerates. The affili

ated companies are operationally and financially independent of one 

another, and each is encouraged to generate its own maximum profit. Each, 

however, is responsible to the parent corporation (LTV), which, as a 

result of its majority stock control, can dictate policy. 

Jones & Laughlin Steel, the latest addition to this corporate 

"family," is a fully integrated steel corporation which produces most 

basic steel products, including hot and cold rolled sheet, tinplate, bar 

products, tubular products, wire products, and stainless steel. As the 

nation's sixth largest producer, it had 1968 sales of over $1 billion and 

assets of over $1.15 billion. In 1967 Jones & Laughlin accounted for 

between five and ten per cent of American production of most of the steel 

products it manufactured. 

In the spring of 1969 LTV set up an affiliated holding company, 

Jones & Laughlin Industries, Inc., whose sole function was to acquire via 

tender offer the stock of Jones & Laughlin Steel Corporation. This 

tender offer illustrates the elaborateness of a package of securities 

which may be issued in such an acquisition. Jones & Laughlin Industries 

offered to exchange for each share of Jones & Laughlin Steel common 

(1) $42.50 principal amount of Jones & Laughlin Industries 25-year 6 3/4 
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per cent subordinated debenture, (2) .5 warrant, expiring April 1, 1979, 

to purchase .5 share of Jones & Laughlin Industries common stock at 

$37.50 a full share, and (3) .1 share of Jones & Laughlin Industries 

common stock. 

The Justice Department brought suit against this acquisition in 

April, 1969. In an unusual move, the Assistant Attorney General an

nounced his intention to bring suit some two weeks before actually 

filing it. The abandonment of Department tradition of filing first and 

announcing afterward had as its objective to underscore the Antitrust 

Division's determination to waste no time in fighting large conglomerate 

461 mergers. Ui 

The Department apparently selected LTV's acquisition as the major 

test case against the pure conglomerate acquisition as a result of the 

two companies1 size and the nature of the industries involved. Steel, 

the complaint pointed out, is one of the most important and widely-used 

products in the nation's economy. It is a highly concentrated industry, 

the eight largest steel producers accounting for some 75 per cent of 

total production. Barriers to entry into the industry are high and the 

identity and ranking of the eight largest firms have remained virtually 

unchanged since World War II. 

460Wall Street Journal. (March 24, 1969), p. 3. 

461^r. McLaren explained his concern: "I guess I have sounded 
like a populist during my first 40 days in the hot seat .... But 
actually, I've been expressing a standard Republican attitude. When 
an economy is dominated by 200 large companies—a very real threat 
now—individual initiative and free enterprise are circumscribed." 
Nixon's Deconglomerator," op. cit., p. 69. 
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Specifically, the complaint charges that: 

1. Potential independent competition by LTV and J6cL Steel may 
be diminished in the steel industry, in other markets in 
which only one of them presently competes, and in certain 
other markets in which neither of them presently competes; 

2. The power of LTV and J&L Steel, and of their suppliers, to 
employ and to benefit from reciprocity and reciprocity 
effects in the sale of their products will be substantially 
enhanced, and the markets for their competitors' goods will 
be correspondingly narrowed; 

3. Concentration of control of manufacturing assets will be 
substantially increased, and the trend to further con
centration by merger will be encouraged, thereby (a) 
reducing the number of firms capable of entering con
centrated markets, (b) reducing the number of firms with 
the capability and incentive for competitive innovation, 
(c) increasing the barriers to entry in concentrated mar
kets, and (d) diminishing the vigor of competition by 
increasing actual and potential customer-supplier relation
ships among leading firms in concentrated markets. 

The complaint is novel in two respects. It marks the first time an acqui

sition has been challenged on potential competition grounds where neither 

company is currently engaged in the relevant activity. It is also the 

first case to test if an increase in the "concentration of control of 

manufacturing assets" in general is sufficient to invalidate a con

glomerate merger. If the courts uphold either or both of the contentions, 

a major blow will have been struck at the conglomerate merger movement. 

In regard to the potential competition issue, the complaint notes 

that LTV anticipates growing by internal expansion and by acquisition 

into areas where it is not presently engaged. Specifically, evidence 

reveals that it is considering future acquisitions in aluminum, auto 

parts, building construction, building materials, chemicals, containers, 

drugs and cosmetics, electronics and electrical equipment, home furnish

ings, insurance, agricultural machinery, industrial machinery, paper, 
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publishing, rubber fabricating, soft drinks, television broadcasting, 

and trucking. Before it acquired Jones & Laughlin, LTV "entertained a 

particular interest in entering the steel industry and considered ac

quiring several steel companies . . .."462 

Jones & Laughlin Steel likewise had considered the possibility 

of entering various new areas, including non-ferrous metals, mining and 

construction, building materials, high alloy and specialty metal products, 

copper products, machine tools, industrial and scientific controls, oil 

and gas exploration, chemicals, trailer and mobile home frames' and equip

ment, and plastic pipe. It will be noted that there is considerable 

overlap between the two lists. Both companies, though not at the time 

of merger presently engaged, were potential entrants in the high alloy 

metals, primary aluminum, building materials, machine tools, and in

dustrial and scientific instruments industries. 

Significantly, many of these industries in which the two companies 

were potential competitors are highly concentrated. The Government, for 

example, notes that primary aluminum is produced by four companies which 

account for 93 per cent of the total market. "LTV and J&L Steel were 

among the relatively few potential entrants in some of these indus

tries."463 

While neither of the companies at the time of acquisition was 

producing any of the above-named products, each was manufacturing certain 

items for which the other was a potential entrant. For example, LTV, 

LfiT. 
Government Complaint, United States v. Ling-Temco-Vought. 

Inc., ojj . cit., p. 8. 

463Ibid,, p. 12. 
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through its Okonite subsidiary, was a producer of copper wire and cable, 

a line of commerce that Jones & Laughlin prior to the acquisition had 

expressed interest in entering. Jones & Laughlin, in turn, produced 

certain steel items that LTV had indicated its intention of eventually 

producing. The Government concludes, therefore, that potential compe

tition between the two has been directly eliminated in certain markets. 

The second Government contention is similar to that expressed 

in the recent IT&T-Canteen Company complaint (see Chapter 10). The two 

companies together purchase and sell a much wider range of products than 

does either of them separately. In total, Ling-Temco-Vought operates 

in more than 50 different product markets and Jones & Laughlin in some 

22. Some of these markets are highly concentrated. Both companies make 

substantial purchases of a wide variety of goods and services from a 

long list of suppliers. Therefore, "(t)he acquisition of J&L Steel by 

LTV significantly enhances the ability of the combined company and its 

suppliers to increase their sales through reciprocity and reciprocity 

effects, to the detriment of competition."4^4 

Evidence reveals that Jones & Laughlin had actively engaged in 

reciprocal practices for many years. The merger with LTV would enhance 

the opportunity for such reciprocity. For example, J&L's sale of steel, 

according to the Government, "may be benefited by reason of LTV's sub

stantial position as a purchaser of automobiles, and by LTV's position 

as a substantial purchaser of mining products. 

Both charges are based in the final analysis on Ling-Temco-

Vought's conglomerate nature. This is made clear by the third contention, 

464Ibid., p. 13. 
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that the acquisition would substantially increase total concentration of 

manufacturing assets. Mr. McLaren's predecessor, Donald Turner, had 

insisted that the concept of "superconcentration" could not be employed 

to find a violation of Section 7.^5 The current Assistant Attorney 

General refuses to recongize such a limitation, and has indicated that 

he will push to invalidate any merger between two companies in the top 

200 no matter how disparate their lines of commerce may be.^® 

The underlying theory of the aggregate concentration contention 

is that any conglomerate merger will increase concentration and further 

limit the workable competitiveness of the economy. The merger will 

enhance the surviving company's economic power to the detriment of com

petitors, both actual and potential. As we have seen, the Department of 

Justice has numerous precedents pointing in this direction. The 1964 

Supreme Court decision in Continental Can, for example, held that the 

merger was so big it was "inherently suspect" and there was thus no need 

to prove "probable anticompetitive effects" as Section 7 was designed to 

prevent too much concentration in the first place. Referring to Con

tinental Can, McLaren concludes: "The Court said that when you have a 

Ll(\1 
large merger you don't have to draw market lines like an engineer." 

In its complaint, the Department emphasizes that in 1967 the 

175,000 manufacturing corporations in the United States had sales of 

^^"Conglomerate Test Is On," Business Week, (March 29, 1969, 
p. 35; Correspondence from Donald F. Turner, dated March 19, 1969. 

466"conglomerate Test Is On," ibid. 

467iirflie yar on Mergers Escalates," Business Week, (April 19, 
1969), p. 37. 
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$575 billion and assets of $437 billion. The figures which were cited 

in Part II are reiterated in the complaint. Specifically, the proportion 

of the total assets of the nation's 200 largest manufacturing corporations 

has increased from 48.1 per cent in 1948 to 54.2 per cent in 1960 and 

58.7 per cent in 1967. The complaint agrees with the suggestion in this 

paper that "(t)he great bulk of this increase in concentration has re

sulted from mergers and acquisitions."^^® 

Furthermore, the scale and pace of merger activity is increasing 

rapidly. "In the last twenty years," the complaint alleges, "an acceler

ating merger movement in the United States has eliminated the independent 

existence of an increasing number of very large firms." As an example, 

it is noted that from "1948 to 1966, some 912 manufacturing and mining 

concerns, with combined assets of $31 billion, were absorbed by other 

firms through mergers and acquisitions; concerns which accounted for 

nearly half of these assets were acquired during the last five years of 

the period.^9 Allowing LTV and Jones & Laughlin to merge would result 

in a new company having total sales of more than $3 billion. Such unifi

cation would further increase this already substantial concentration and 

encourage additional acquisition by other very large corporations. 

" The Department also filed, and the Pittsburgh district judge 

signed, a preliminary injunction based on an agreement reached by Ling-

Temco-Vought and the Government on March 26. The agreement and subsequent 

^®Govemment Complaint, United States v. Ling-Temco-Vought, Inc., 
op. cit., pp. 6-7. 

469Ibid., p. 7. 
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injunction bars LTV and J&L from combining their operations pending final 

court decision in the suit.47® 

The agreement, however, allows LTV to increase its holdings in 

J&L to 81 per cent from 63 per cent at the time of suit. This was a 

major concession to the conglomerate as the filing of a consolidated tax 

return (and the savings of a substantial amount in taxes) requires the 

parent corporation to own at least 80 per cent o£ the subsidiary.47* On 

its part, LTV agreed it would divest itself completely of J&L should it 

ultimately lose the lawsuit. The company waived the traditional right 

to maneuver to retain part of its acquisition even if found to have 

violated the antitrust laws. 

Ling-Temco-Vought denied the Government's charges and expressed 

confidence it would win the case. In its answer, the company challenged 

the Department's right to attempt to broaden the Clayton Act, and sug

gested that the case "would represent such an abrupt and fundamental 

shift in doctrine as to amount to an improperly retrospective application 

of Section 7."47^ In fact, this contention has little support. As we 

have seen, all the issues raised by the Government have precedent in 

previous court rulings and (at least in spirit) in legislative intent. 

In terms of the aggregate concentration issue, the LTV case is 

ideal. Both the companies involved are among the 100 largest corporations. 

^^Ibid., LTV Memorandum of Agreement, p. 4; Wall Street Journal. 
(April 15, 1969), p. 16. 

47*This victory for LTV, according to some Wall Street sources, 
was crucial to the company, for it would enable it to survive the 
interest on its ponderous $748 million of long-term debt. Wall Street 
Journal, (March 28, 1969), p. 4. 

472Wall Street Journal, (May 6, 1969), p. 5. 
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and their merger will create an enterprise that ranks in the top ten. 

LTV had managed to achieve its present position in three short years by 

jumping ahead of 242 other companies--primarily the result of mergers 

and acquisitions. Ling-Temco-Vought is the classic example of conglomer

ate growth with resulting implications for a worlcably competitive economy. 

If the Government prevails, few conglomerate mergers of any size will be 

free from possible challenge. If it loses, there will likely be a cry 

for new legislation that would block this type of mammoth merger. Either 

way, it is likely that the trend toward conglomeration of industrial 

wealth will be slowed. 

Some contend that LTV was picked to test the limits of Section 7 

because of the current difficult state of its finances.To date LTV 

has suffered a paper loss of more than $170 million on the stock it has 

acquired in J&L. It owes an additional $225 million in short term bank 

loans used to purchase a 63 per cent interest in the steel concern in 

1968. Unlike Ling's purchase of Wilson & Company (see Chapter 2), the 

Jones & Laughlin debt has not been easily refinanced. As one Wall Street 

analyst explains: "Ling took on liabilities without getting any immedi

ately usable assets."^^ The result has been a serious liquidity problem 

for LTV which the Justice Department's attack, regardless of its outcome, 

will undoubtedly worsen. 

This perhaps over states the case as it is unlikely that the 

Justice Department's motives were so predatory. The agreement to allow 

^%or a discussion, see "Target Conglomerates," Newsweek, LXXIII 
(April 7, 1969), pp. 59-60; "Conglomerate Test Is On," op. cit., p. 36. 

^^"Conglomerate Test Is On," ibid. 
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LTV to purchase 81 per cent of J&L and thus save as much as $25 million 

in taxes does not support the contention that the Government is talcing 

undue advantage of LTV's ticklish situation. 

Rather, it appears that the Assistant Attorney General is seeking 

to block some conglomerate mergers in court before they can be consum

mated. In most cases, however, the filing of a suit results in the 

would-be partners calling off the merger. Recognizing the need for prompt 

alternative action, McLaren has decided to bring suit against the already 

accomplished acquisition by LTV. It is a case carefully selected for 

maximum chance of victory in court. 

Clarifying the Nixon Administration's antitrust policy in the • 

wake of what some have termed a "landmark case," the Assistant Attorney 

General asserts that the Government will not challenge large companies 

that acquire "smaller" concerns in unrelated industries. He warns, how

ever, that more suits will be filed to pfevent "very large" corporations 

from buying leading companies in other industries .^5 What is meant by 

"smaller?" The Department refuses to be specific on this point, no doubt 

fearing that specificity would limit its later flexibility in choosing 

cases. However, in an interview in April, 1969, Mr. McLaren's deputy, 

Robert A. Hammond, cited an example: "By smaller we mean, for example, 

a steel company with only one per cent of industry capacity."^76 Suffice 

it to say, there are not an overwhelming number of steel companies with 

so limited a capacity. 

this is being written (May, 1969), an injunction is being 
sought to block Northwest Industry's take-over bid for Goodrich. Thus, 
Mr. McLaren appears to be living up to his word. 

^76intervieW) April 17, 1969. 
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In fact, LTV may not be the landmark case claimed. As we have 

seen, the case has considerable precedent upon which to rest. The Deputy 

Assistant Attorney General agrees, contending that LTV "would only expand 

the law slightly" and "is a logical development.1,477 Aggregate concentra

tion, notes the Department of Justice, although the most novel issue in 

the case, is "only for background"—and is not meant to be the only or 

necessarily even the key issue raised.47® The Department is basing its 

chance of victory in good measure upon potential competition and reci

procity grounds, issues which the aggregate concentration contention 

should strengthen. James Rill goes so far as to assert that "we will 

hot see a 'full concentration' case—This is not in the Department's line 

of thinking."479 

How likely is the Government to win its case? This, of course, 

will depend upon the attitude of the courts. Judging by past experience, 

the odds are heavily weighed in favor of tlie Government, at least if it 

is willing to carry the case to the Supreme Court. As noted earlier, 

however, at least two new members will be appointed to that body. Pre

dicting the outcome of a Supreme Court case or even the issues considered 

in final judgment at this point in time is a hazardous venture. 

Opinions among antitrust experts suggest that the Government will 

prevail. For example, Kenneth R. Harkins, Chief Counsel for the House 

Antitrust subcommittee, categorically states that "McLaren will win."4®® 

"7ibid. 

""ma, 

479 
Interview, April 14, 1969. 

^^Interview, April 14, 1969. 
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In his view, reciprocity and aggregate concentration grounds will be the 

roost influential. Dr. Russell Parker of the Federal Trade Commission 

agrees, noting that "the Supreme Court would look at an aggregate concen

tration case favorably."^81 ^jot surprisingly, James Ling, Chairman of 

the Board and Chief Executive Officer of LTV, holds a different view. 

Expressing confidence of victory in the courts, he warns that "if the 

Justice Department in its attempt to explore new frontiers of the law 

wins this case against diversification, it will be able to break up any 

major diversified company in America, and it will signal the beginning 

of the end to the free-enterprise system."482 

Opinions also vary as to the significance of Government victory 

in this, as well as other pending, conglomerate merger cases. A rather 

cynical view is expressed by the Celler Subcommittee's Chief Counsel, 

who asserts that "LTV and White Consolidated, even if successful, won't 

have much effect on the merger movement."^83 Harkins suggests 

additional legislation is needed. On the other hand, a former chairman 

of the Federal Trade Commission, now in private law practice, maintains 

that "LTV and White Consolidated, if successful, could cripple the 

(merger) movement."^84 points of view may border on the extreme. 

A common middle ground would no doubt assert that the new 

atmosphere in the Department of Justice and the Federal Trade Commission 

^^Interview, April 15, 1969. 

482Wall Street Journal. (April 15, 1969), p. 16. 

483 
Interview with Kenneth R. Harkins, April 14, 1969. 

484 
Interview^ April 14, 1969. 
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has made itself felt in corporate boardrooms. "Two or three times a 

week," the Assistant Attorney General says, "somebody abandons a merger 

after we tell them we intend to sue."^^ At the least, claims Jerry S. 

Cohen of the Senate Antitrust subcommittee, these cases have "had the 

effect of making companies nervous."486 

At the introduction to Part IV, the question was raised: "Is 

amended Section 7 of the Clayton Act potentially efficacious in limiting 

the conglomerate merger movement?" After examining 21 conglomerate 

merger cases, involving decisions at adjudicative levels from the Federal 

Trade Commission to the Supreme Court, we are in a better position to 

answer that question. 

Although each case emphasized different problems and was decided 

on varying combinations of issue areas, it is possible to isolate at 

least four grounds upon which a conglomerate merger--whether it be of 
< 

the market extension, product extension, or pure type—may be found 

illegal under Section 7 of the Clayton Act: 

1. Where the acquiring and acquired corporations are disparate 
in size, such disparity resulting in subsidization and/or 
anticompetitive external economies for the conglomerate 
thus raising entry barriers (the "deep pocket"); 

2. Where a company is able to employ its purchasing leverage 
such as to encourage suppliers to buy from its own units, 
even where such pressures may be indirect and psychological 
("reciprocity"); 

3. Where the merger results in the elimination of the acquiring 
firm as a potential entrant and results in fewer competitive 

485'i^he War on Mergers Escalates," op. cit., p. 37. 

^^Interview, April 18, 1969. 
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restrains on the companies remaining in the relevant market 
("potential competition"); 

4. Where the merger may trigger other compensatory mergers 
and increase concentration in the industry and the manu
facturing segment of the economy ("aggregate concentration"). 

It is difficult to envision any conglomerate merger involving two 

or more companies of significant size that could not be condemned upon at 

least one of these grounds. The evidence therefore suggests that 

Section 7, as it now exists, is capable of thwarting a continuation of 

the conglomerate merger wave. 

Antitrust officials and the courts, however, have expressed their 

view that the Section should not be used indiscriminately to condemn 

all product diversification or market extension mergers. It has been 

recognized repeatedly that some conglomerate mergers may actually enhance 

competition—where, for example, a non-dominant firm in a stagnant 

industry is acquired by an aggressive conglomerate. This refusal to 
C 

apply a per se rule condemning all conglomerate mergers and acquisitions 

rests upon compelling economic logic. 

In conclusion, Section 7 case law provides precedent for condem

nation of virtually any large conglomerate merger that is likely to 

result in a substantial anticompetitive effect. Cases now before the 

bar will test further the limits of the Section's applicability. It does 

not appear at the moment, however, that amendatory legislation is neces

sary vis-a-vis Section 7 in order to resolve the problem posed to 

political economy by the conglomerate merger movement. 



PART V 

DIVESTITURE AS AN EFFECTIVE 

REMEDY FOR CONGLOMERATE 

MERGERS FOUND TO VIOLATE THE CLAYTON ACT 
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Establishing an antitrust violation before the courts brings 

economic victory only if the Government is able to win the final battle 

for an effective relief judgment. This significant aspect of antitrust 

has received comparatively little attention in the literature. Part IV 

concluded that Section 7 of the Clayton Act is an appropriate and po

tentially effective instrument in establishing that a conglomerate merger 

has violated the tenets of antitrust. It must now be determined if there 

is an effective remedy for the already consummated conglomerate merger— 

a remedy that will restore the competitive situation to a state compa

rable to that prior to the merger. 

There are three general types of judicial measures affording 

antitrust relief: (1) the simple prohibitory injunction, (2) the regu

latory injunction, and (3) dissolution, divorcement, or divestiture.* 
C 

The Federal Trade Commission when condemning anticompetitive practices 

and ordering prior approval before any future acquisitions (as, for 

example, in National Tea) is, in effect, utilizing the first two. The 

more appropriate relief in those cases where the merger clearly violates 

the antitrust statutes is to order the combined company to be broken into 

its component parts, usually into the two or more companies that existed 

prior to the condemned merger. This is generally termed "divestiture." 

Part V will be limited to evaluating this most significant form of anti

merger relief. 

*See Barbara B. Burt, "Disenfranchisement in U.S. v. E. I. Du-
Pont de Nemours & Co.," Michigan Law Review. LVIII (Hay, 1960), p. 1035. 
For a further discussion, see Brown, "Injunctions and Divestiture," 
A.B.A. Antitrust Section V (1964), p. 129. 
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"Divestiture," as used in this paper, will include one or more 

of the triplet remedies in a civil antitrust suit in equity—dissolution, 

divestiture and divorcement. Technical distinctions may be made between 

these remedies, although such are not significant for the purposes of 

this analysis. As applied in early antitrust cases, "dissolution" re

ferred to an antitrust decree which dissolved or terminated an illegal 

combination or association, thus putting it out of business. "Divesti

ture," in the strict sense, refers to situations where the defendants 

are required to dispossess themselves of specified property. "Divorce

ment" ordinarily indicates the effect or result of a judgment in which 

*) 
certain types of divestiture are ordered. 

Antitrust scholars are fond of claiming that divestiture as a 

remedy for wrong doing is as old as mankind. Jerrold Van Cise, for ex

ample, traces the practice back to Adam and Eve: 

The earliest reported case of divestiture, as a remedy for 
dealing with an unlawful combination, is reported in Genesis, 
Chapter 3. A combination and conspiracy on the part of Adam, 
Eve and a serpent resulted in their acquiring certain unlawful 
fruit, in the form of a valuable apple of knowledge. This com
bination further indicated a grave propensity for continuous 
wrongdoing, as it threatened, in addition, to appropriate the 
very tree of life. This combination accordingly was dissolved, 
severe commands were laid upon the guilty parties, and—with 
the assistance of a policing cherubim wielding a flaming sword--
they were divested of their Garden of Eden and its trees of 
knowledge and life.^ 

The original divestiture, with its unhappy consequences for all of man

kind, has been superseded through the ages by analogous measures. 

2 
Blackwell Smith, "Effective Competition: Hypotheses for 

Modernizing the Antitrust Laws," New York University Law Review, 
XXVI (July, 1951), pp. 120-121. 

^"Divestiture As A Remedy Under Federal Antitrust Laws--A Sym
posium, " George^ Washing_ton> Law Review, XIX (December, 1950), p. 147. 
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Conspiracies in the Middle Ages, for example, were dealt with by the 

dissolution of the combination and divestiture of the conspirators1 

property.^ 

After outlawing acquisitions that may "substantially . . . lessen 

competition, or , . . tend to" create a monopoly," the Clayton Act sets 

out alternative civil remedies which may be employed. Section 15 of the 

Act gives federal district courts "jurisdiction to prevent and restrain 

violations." Section 11 authorizes remedial action by the Federal Trade 

Commission, or, in a regulated industry, by the appropriate regulatory 

agency. The Commission or the agency can issue "an order requiring such 

person to cease and desist from such violations, and divest itself of 

the stock, or other share capital, or assets, held . . . contrary to the 

provisions of Section 7." 

Divestiture decrees, despite this clear authorization, have been 

relatively few in number until recent yedrs. In 1911 the Standard Oil 

and American Tobacco Companies were dissolved and those actions laid the 

basis for the modern development of the two industries. In neither case 

did the decree restore atomistic competition. The dissolution of the 

DuPont "powder trust" in 1912, although opening up competition in the 

explosives industry, also encouraged DuPont to go on a vast diversifi

cation spree, part of which was subsequently found to be anticompetitive 

by the courts .5 Divestiture's were ordered in the motion picture industry 

4Ibid. 

^Between 1915 and 1919 DuPont acquired a 23 per cent interest in 
General Motors Corporation. In 1957 the Supreme Court ruled that this 
violated Section 7 of the original Clayton Act. United States v. E. I. 
DuPont de Nemours & Company, 353 U.S. 586. 
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in 1915, 1931 and 1948, in meat packing in 1920, and the divorcement of 

the Pullman Company from car manufacturing was accomplished in 1944. 

In no case did competition of the Smithian type follow. And the 

Government lost far more divestiture suits than it won. Three classic 

examples of defeat were the failures to break up American Can in 1916, 

United States Steel in 1920 and International Harvester in 1927. 

^Simon N. Whitney, Antitrust Policies: American Experience in 
Twenty Industries, (New York: Twentieth Century Fund, 1953), pp. 387-390. 

C 



CHAPTER 13 

THE PROBLEMS OF DIVESTITURE 

The courts have traditionally been reluctant to order divestiture 

even where the parties have been found guilty of antitrust violation. 

The Supreme Court in the National Lead case (1947), for example, refused 

to amend its decree to provide for divestiture on the ground that there 

"is no showing that four major competing units would be preferable to 

two, or . . . that six would be better than four. Likewise, there is no 

showing of the necessity for this divestiture of plants or of its practi

cality and fairness."^ 

"In an equity suit," the Supreme Court stated in International 

Salt (1947), "the end to be served is not punishment of past transgres-
C 

sion, nor is it merely to end specific illegal practices."® This 

judicial restraint is reflected in the Supreme Court's traditional view 

that divestiture "is not to be used indiscriminately, without regard to 

the type of violation or whether other effective methods, less harsh, 

are available.In the 1953 General Electric case, the district court 

for New Jersey reasoned that, since "violations . . . can be eliminated 

^United States v. National Lead Company, 332 U.S. 319 (1947), 
p. 352. 

®International Salt Company, Inc. v. United States, 332 U.S. 
392 (1947), p. 401. 

^Timken Roller Bearing Company v. United States, 341 U.S. 593 
(1951), p. 603 

525 
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by means of the other provisions of the judgment, . . . divestiture . . . 

is not necessary to foster competition" and, accordingly, must be 

denied.^ 

The turning point came with the decision that DuPont's purchase 

of 23 per cent of General Motors stock had violated Section 7 of the 

Clayton Act and, after years of litigation, was ordered to divest itself 

of that stock. The DuPont case established that divestiture is the ap

propriate remedy in a Section 7 proceeding, although the Court failed to 

rule on a contention that Section 11 requires a divestiture order when 

Section 7 is found to be violated. The Court found that economic hard

ship should not weigh in its determination of an appropriate decree: 

Justice Brennan wrote for the majority in 1961: 

The Government cannot be denied the . . . remedy because eco
nomic hardship, however severe, may result. Economic hardship 
can influence choice only as among two or more remedies. If 
the remedy chosen is not effective, it will not be saved be
cause an effective remedy would entail harsh consequences. 
This proposition is not novel; it is deeply rooted in anti
trust law and has never been successfully challenged.^ 

The recent attitude expressed by the Supreme Court concerning 

divestiture can be expected to make the District Court judges less re

luctant than they once were to order the remedy, especially in those 

cases where the Government has refused to approve the merger in advance 

or where the companies successfully opposed the issuance of a preliminary 

•^United States v. General Electric Co.. 115 F. Supp. 835 (1953), 
p. 871. 

•^United States v. E. X. DuPont de Nemours & Company, 366 U.S. 
316 (1961), p. 327. 
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injunction.^ However, as has been noted, the DuPont opinion did not 

establish complete divestiture as the only remedy in a Section 7 case, 

and there are some antitrust experts who feel that partial divestitures 

will become the common relief measure.13 Statistics would seem to sup

port their contention. Table 1-5 looks at cases settled by consent order 

since the passage of the amendment to Section 7 late in 1950. It reveals 

that the chances of a company whose acquisition was challenged would lose 

the whole or a part of an acquired unit under the order were roughly four 

in five. 

TABI£ 15-

DIVESTITURE IN CONSENT ORDER CASES, 
1951-1967 

Date of Order Total Orders 
Divestiture Required 

Total Partial 
Further Divestiture 
Acquisition not 
Barred Required 

1951-1955 1 1 

1956-1960 16 5 9 1 1 

1961-1965 45 4 29 6 6 

1966-1967 (June) 26_ J_ _8 _1 10 

Total 88 17 46 8 17 

Source: Betty Bock 
Mergers and. Markets; An Economic Analysis of Developments 
in the Mid-1960's Under the Merger Act of 1950 
(National Industrial Conference Board, Studies in Business 
Economics, Number 100, 6th Ed., 1968), p. 45. 

^The Supreme Court has held that District Courts retain the 
"broad remedial powerstraditionally possessed by courts of equity, and 
are therefore the appropriate courts to determine the final decree. Ibid. 

^For a discussion of some of these views, see Antitrust and 
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It will be observed that the chances were only one in four that 

the acquiring company would lose the entire acquisition or be barred com

pletely from future acquisitions. Thus, in 72 per cent of the cases in 

which consent settlements were reached over the period, either no divesti

ture or only partial divestiture was required. The chances that the 

company would be permitted to keep all or a part of the acquired property 

were roughly three times as good as those that it would be compelled to 

divest itself entirely of the illegally acquired unit. Is it any wonder 

that consent orders have been so popular a form of antimerger settlement? 

Divestiture, despite this sorry record, would appear to be pe

culiarly appropriate to conglomerate mergers that are found to violate 

Section 7. Through divestiture, the Government seeks to reorganize the 

structure of industry such as to stimulate competition. The decree 

deprives the defendants of the rewards of their wrongdoing. What the 

Federal Trade Commission concluded in th& Procter & Gamble-Clorox case 

is applicable to all conglomerate mergers: 

The anti-competitive effects of this acquisition are non-
enjoinable. They inhere in the very presence of Procter, 
standing in the place of Clorox in the liquid bleach in
dustry, and can be corrected only by restoration of the 
market structure, so far as possible, as it existed at 
the time of acquisition.^ 

Noting that divestiture is the most important of antitrust remedies, it 

added that such a decree is "simple, relatively easy to administer, and 

sure."'®'"' Why, then, has divestiture not been employed with greater 

Trade Regulation Today (Washington: Bureau of National Affairs Anti
trust and Trade Regulation, 1966), p. 137. 

•^Cited in The Matter of General Foods Corporation, FTC Docket 
8600 (March 11, 1966), p. 32 (microfiche). 

15Ibid. 
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frequency and effectiveness vis-a-vis mergers that have been found to 

violate Section 7? 

Finding a Suitable Buyer 

Divestiture decrees generally are not "simple, relatively easy 

to administer, and sure." Quite to the contrary, divestiture orders have 

generally posed such massive problems for judges that they have been 

reluctant to issue them. As conglomerate mergers increase not only in 

frequency but also in absolute size, the problems of arranging acceptable 

divestitures have escalated. Finding a company able to afford to pur

chase the divested assets may be a problem. Furthermore, as the enforce

ment agencies move in the direction toward a general anti-conglomerate 

policy, fewer and fewer firms will be acceptable as purchasers for a 

1 fi large conglomerate acquisition that has been found to be illegal.1,0 

The FTC and the courts usually insist upon the divestiture of 
( 

acquired assets "as a going concern." As former FTC Chairman Earl 

Kintner has stated: 'VJe believe that an order requiring the restoration 

of the acquired firm as competitors is fully within the Commission's 

authority and is justified here. Piecemeal divestiture will not correct 

the harm which has been rendered competition"^ Where the acquired 

^Both the Department of Justice and the FTC act much the same 
in their roles as brokers. They prefer for the company being divested 
to come up with a buyer on its own, but they frequently have to do the 
shopping themselves. In both cases, the court ordering the divestiture 
must approve the buyer. If the company reaches a consent settlement 
with the Department of Justice before trial has ended, the court must 
nonetheless approve the settlement. At the FTC, however, the commis
sioners themselves have the final word on such settlement. 

^FTC Docket 6000, (December 16, 1960), p. 26. 
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company has been maintained as a separate entity within the conglomer

ate's corporate structure this may not be difficult. But what if the 

acquired company has been absorbed into the larger corporate structure 

such that its identity is no longer distinct? The problem of corporate 

surgery involved in such a case may be overwhelming. 

An illustration of this dilemma is provided by the Antitrust 

Division's Section 7 suit against the 1958 acquisition of Blatz Brewing 

Company by Pabst Brewing Company. Pabst absorbed the management and 

equipment of Blatz into its own operations and completely dismantled the 

Blatz Brewery, leaving no identifiable separate operation. Although 

winning its case, the courts are still trying to determine a final di

vestiture decree that would return Blatz as "a going concern."^® 

The problem of finding management and working capital for the 

new enterprise may present additional severe problems. On occasion the 

courts and the FTC have imposed obligations on the divesting company to 

reinstate the acquired corporation as a competitive entity. For example, 

in 1961 Hooker Chemical Corporation was ordered by the FTC (1) to "pro

vide the purchaser of the divested assets with engineering assistance in 

the setting up of test equipment and methods of testing," (2) to give 

the purchaser a list of all customers who made any purchases of the 

divested enterprise's products during the previous four-an-a-half years, 

and (3) to make available to the purchaser a supply of the raw materials 

needed in the operation of the divested business.In the Ekco Products 

^^United States v. Pabst Brewing Company. 384 U.S. 546 (1966). 

^For a discussion, see John C. Scott and Edwin S. Rockefeller, 
eds. Antitrust and Trade Regulation Today. (Washington: Bureau of 
National Affairs, 1967), pp. 120-125. 
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case examined in Chapter 11, the final order required divestiture of "all 

other assets as may be necessary to reconstitute" the divested enterprise 

"as a going concern and effective competitor." Ekco was directed to 

"furnish such technical and marketing information ... as may be 

reasonably requested by the purchaser. 

In United States v. Ryder System, Inc., a consent judgment 

entered in the Federal District Court for Southern Florida required a 

truck leasing company to provide purchasers of equipment to be divested 

with "reasonable assistance ... in the selection and acquisition of an 

appropriate location or locations.The FTC in Reynolds Metals Company 

(see Chapter 9) ordered the divesting company to restore Arroxtf Brands 

to at least the same competitive standing it formerly had in the florist 

22 
foil industry at the time of acquisition. 

Finding a buyer, any buyer, may prove an extraordinarily dif-

ficust task. In some cases the company is simply unable to find a pur

chaser even after conducting a diligent search for the same. In at 

least two instances, the Department of Justice has settled Section 7 

cases on the basis of consent judgments providing that, if no buyer 

were found within a given period, the acquired assets could be retained 

by the acquiring corporation.^ In both cases, the Department had won 

^C.C.H. Trade Regulation Reporter, par. 16484. 

^1961 Trade Cases, par. 70056 (consent judgment). 

^C.C.H. Trade Regulation Reporter (January 20, 1960), 
par. 28533. 

^United States v. Kaiser Aluminum & Chemical Corporation. 1965 
Trade Cases 80494 (D.R.I. 1965); United States v. Diebold. 1963 Trade 
Cases 77915 (S.D. Ohio'1963). 
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its battle only to lose the war—as the acquiring companies were unable 

to find a purchaser and, hence, were permitted to keep the acquired 

assets and continue to violate Section 7! 

Even where a prospective purchaser appears, it may be unaccepa-

ble for a number of reasons. The most likely is that it cannot afford 

to purchase the assets for their full value. Although the ,corporation 

that has made an illegal acquisition has no guaranteed right to receive 

in return the full amount it paid, in practice some minimum price is 

invariably made a condition of sale.^ In many cases this is justified 

by logic. The court or the Commission, for example, may feel that a 

purchaser unwilling to pay even the book value of the assets is little 

more than a scrap hunter uninterested in operating the facility as a 

going concern.25 When the acquiring company is unable to pay even a 

minimum sum, it is unlikely to possess the resources necessary to make 

the acquisition a successful competitor in the relevant market. 

In many cases a company would be willing to issue stock for the 

divested properties. This, however, is usually frowned upon by anti

trust authorities, for it would result in the defendant owning a share 

of the company that purchases the assets originally acquired. Thus, 

indirect control supplants direct control and little has been gained. 

The issuance of long-term notes similarly leaves the new firm partially 

dependent upon the company whose control of the divested assets has been 

deemed illegal. 

^This price is often the book value of the assets. See 
Davidow, o£. cit.. pp. 1274-1275. 

^See, for example, United States v. Aluminum Company of America, 
1967 Trade Cases 83471 (N.D.N.Y. 1966). 
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Some Anticompetitive Results of Divestiture 

These considerations militate in favor of acquisition by large, 

solvent corporations. This raises an impressive problem in divestiture 

proceedings—arranging disposal of the acquired assets in such a manner 

as not to create as many antitrust problems as the divestiture solves. 

Far too often, the subsequent acquisition is as destructive of competi

tion as was the original. 

For instance, when the merger of Crown Zellerbach Paper Company 

and St. Albans Paper Company was successfully challenged, divestiture 

was arranged (after several years of futile search) by sale of the 

illegally acquired assets to Boise Cascade, another large paper company 

*)£% 
nearly as important in the relevant market as Crown Zellerbach. D When 

Brown Shoe Company was ordered to divest the Kinney shoe store chain, it 

was eventually permitted to sell out to the F. W. Woolworth Company. 

This transaction would undoubtedly have brought an antitrust challenge 

27 had it been arranged by private parties instead of by the Government. 

Examination of divestiture results in some of the 20 cases 

analyzed in Part IV reveals similar failings. In the General Motors -

Euclid case, for example, the Justice Department formally filed a con

sent judgment under which General Motors will sell part of its Euclid 

Division to White Motors Corporation for about $24 million.It may be 

argued that White Motors, the large truck maker, is as much a potential 

2654 F.T.C. 798, aff'd, 296 F. 2d 800 (1961). Wall Street 
Journal. (August 21, 1963), p. 24. 

^^Wall Street Journal, (August 26, 1963), p. 20. 

2%fa11 Street Journal, (February 6, 1968), p. 32. 
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competitor in the road equipment market as is GM. Even more anticom

petitive is the additional judgment disallowing General Motors from 

producing on its own such equipment in the United States for four years 

following the sale to White. GM, which had been found to be a signifi

cant potential competitor, is removed with the approval of the Justice 

Department from that pro-competitive position. 

Continental Can's divestiture of Hazel-Atlas resulted in a simi

lar anticompetitive conclusion. The courts soon found that there were 

few buyers anxious to go into the glass jar industry. There were even 

fewer willing to take on the headaches of re-establishing a company that 

had not operated independently for over eight years, and had never been 

in a financially healthy position. Moreover, several of. Hazel-Atlas's 

plants were in economically depressed communities of West Virginia and 

29 
were not particularly attractive to the most eligible purchasers. 7 

After a long search Continental Can proposed to sell most of the 

Hazel-Atlas plants to Brookway Glass Company and to keep some others for 

its own. Brookt?ay was a major producer of glass containers and its 

purchase of eight Hazel-Atlas plants enhanced its position in the in

dustry. In the absence of other buyers and pressure from West Virginia 

labor and business groups, the Antitrust Division was forced to agree to 

O A  
the sale and District Court Judge Frederick Van Pelt Bryan upheld it. 

This disposition of a case so hard won upset many antitrust 

officials. The general view was that Continental Can had managed to get 

29Wall Street Journal. (September 28, 1968), p. 10, and (October 
2, 1964), p. 3. For a discussion, see Harwood, "The Mystique of Anti
trust," op. cit. p. 35. 

3Qwall Street Journal, (September 28, 1964), ibid. 
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rid of some unprofitable properties and to keep the better plants, giving 

it a foothold in the glass industry. That, of course, was its original 

aim in buying Hazel-Atlas. Moreover, the Department had sanctioned the 

sale to Brockway, a transaction it might normally have condemned as hori

zontal and violative of Section 7. As Monroe W. Karmin wrote at the time 

in the Wall Street Journal: 

By approving the sale of the eight Hazel-Atlas plants to 
Brockway, (Assistant Attorney General) Orrick found himself 
presiding over a merger that he would have gone to court to 
attack had he not sanctioned it. For the acquisition helped 
Brockway buy its way from fourth to second in the glass-con
tainer industry--the very kind of climb that arouses Justice 
Department antitrust lawyers to fury.^l 

Disposition of the Continental Can case was not unique. The 

record abounds with examples of divested companies being acquired by con

cerns raising antitrust questions comparable to those by the original 

merger. General Foods, for example, ordered to dispose of S.O.S., did so 

by selling the concern for $55 million in cash to Miles Laboratories, 

OO 
Inc., resulting in the substitution of one "deep pocket" for another. 

El Paso Natural Gas provides a particularly good example of how 

painful and protracted final divestiture can be (see Chapter 11 for back

ground). In the decision, El Paso was ordered to divest itself of the 

Pacific Northwest Pipeline. Initially, 12 companies submitted proposals 

for taking over the divested properties. Trans-continental Gas Pipe 

Line Corporation, however, later withdrew as a candidate. Although some 

of the prospective purchasers, such as Colorado Interstate Gas, already 

•'^Quoted by Harwood, loc. cit. 

3%Jall Street Journal. (July 16, 1968), p. 6 and (September 4, 
1968), p. 15. 



536 

operated pipelines, several of the companies were set up specifically to 

acquire the Pacific Northwest line. Having reviewed the various possi

bilities, the Justice Department and El Paso submitted to a lower court 

a plan under which El Paso would transfer to a new company the properties 

acquired from Pacific Northwest plus certain additional assets. In 

exchange, El Paso would receive stock in the new company and distribute 

the same to El Paso shareholders.^^ 

At that point, 20 parties intervened (including Cascade Natural 

Gas Company, Southern California Edison Caompany and the State of Cali

fornia), claiming that the new company1s independence from El Paso would 

not be assured, that the new company would have insufficient gas reserves, 

and that it would be a poor competitor for El Paso Natural Gas. The 

district court refused to allow these parties to intervene, stating that 

their interests were adequately represented by the Justice Department. 

On appeal back to the Supreme Court, that body ordered reopening of 

hearings on the case by a five-to-two vote, with Justices White and 

Fortas not participating.^^ 

Justice Douglas, writing for the majority, displayed consider

able anger over the handling by the lower court and the Department of 

Justice of the divestiture ordered in 1964. Douglas, noting that the 

original opinion had ordered "divestiture without delay," said, "it is 

^Cascade Natural Gas Company v. EJL Paso Natural Gas Company, 
386 U.S. 129 (1967); Wall Street Journal, (February 28, 1967), p. 32, 
(October 16, 1967), p. 32, (July 29, 1968), p. 6, and (September 3, 
1968), p. 8. 

•^Cascade Natural Gas Company v. EJL_ Paso Natural Gas Company, 
ibid. 
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no*/ nearly three years later and the divestiture in any meaningful sense 

has not been directed.The 1964 decision, the Justice added, "plainly 

meant that Pacific Northwest or a new company be at once restored to a 

position where it could compete with El Paso in the California market. 

The lower court was instructed to listen to arguments by the three princi

pal parties opposed to the plan—Cascade Natural Gas Corporation, Southern 

California Edison Company, and the State of California. 

After hearing extensive additional argument, the District Court 

in Denver ruled on June 21, 1968 that certain assets of Pacific North

west could be sold to Colorado Interstate Gas Corporation. It instructed 

the companies to agree on a fair price and report back. Colorado Inter

state Gas, however, was considered to be a prime potential competitor in 

the California market. Thus, immediate protest was launched by the 

Department, as well as by the State of California, the Utah Public Service 

Commission, and Southern California Edison Company."^ Although Judge 

Hatfield Chilson "overruled and denied" these objections, the matter as 

of early 1969 had still not been formally settled. If final decision is 

made in favor of Colorado Interstate, we will have another example of 

the Government winning an exceedingly difficult battle only to lose the 

final war. 

The dairy cases indicate how inappropriate divestiture decrees 

may be in restoring competition and precluding additional conglomeration. 

35 
Ibid. 

36 , . , 
Ibid. 

37 
Wall Street Journal (September 3, 1968), p. 8. 
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The Federal Trade Commission, it will be recalled from Chapter 11, 

ordered Foremost Dairies to divest itself of ten of its earlier acqui

sitions. This would have required it to sell off companies which produced 

nearly half of its total sales of $430 million. In return for a consent 

settlement, the FTC agreed to modify its order, requiring Foremost to 

sell assets producing about 30 per cent of its 1962 net sales and to 

38 cease and desist for ten years from acquiring other dairy companies. 

Specifically, the modified order, issued March 5, 1965, required Fore

most to sell two of the ten unlawfully acquired companies as well as the 

assets of its Southeastern division.^ 

It was hoped that the divestiture of these assets would return 

at least two dairies to independent regional control. What in fact was 

the result? In the first instance, Home Town Foods, Inc., a Delaware 

corporation, paid $21 million for Foremost's entire Southeastern Division, 

which had sales in 1963 of more than $66 mcillion. Home Town Foods, how

ever, was formed specifically to acquire these assets, and was owned by 

General Waterworks Corporation, a Pennsylvania corporation, Butcher & 

Sherrerd, Philadelphia investment bankers, and certain Foremost officers. 

number of considerations led Foremost to follow the consent 
route and accept the modified order. Among these were (1) the worsening 
of the legal position of the company following the Brown Shoe case, (2) 
the realization that uncertainty of future outcome would be detrimental 
to employee morale and long-range business planning, (3) the possible 
loss of Golden State, its best profit maker, if it contested the order, 
(4) the desire to diversify beyond the dairy industry. For its part, 
the FTC was aware of the injury that would be done to Foremost share
holders if the company were forced to divest so substantial a percent
age of its assets. Moreover, seven of the ten unlawfully acquired 
companies no longer existed as separate entities, making divestiture 
particularly difficult. 

•^Larsen, cit., pp. 103-104. 
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General Waterworks is a diversified operator of water, sewage, heating 

and telephone systems in more than 18 states. It was difficult to pic

ture Home Town Foods as an "independent regional dairy company."4® 

Indeed, one wonders what was accomplished by the sale. 

In the second instance, Motec Industries, Inc. purchased most of 

Foremost's Northeastern Division for $11.4 million. Motec, the successor 

to Minneapolis-Moline Company which had sold substantially all of its 

operating assets to White Motor Company (which had also bought GM's 

Euclid Division), changed its name in 1963 to Dolly Madison Foods, Inc., 

and had net sales of $30 million in 1964. At first glance, Dolly Madison 

Foods appears to be the kind of "regional independent" the Commission 

claimed it was seeking to encourage and preserve. Closer examination, 

however, reveals something quite different. In 1964, Dolly.Madison 

purchased for $6.7 million the Huntingburg Furniture Company with annual 

sales of $13 million. In 1965, it acquired Nurseryman Laboratories, the 

developer of a process for converting wood waste into soil conditioners 

and fertilizerThe purchase of Foremost assets permitted further 

diversification. In short, the company had become, with the FTC's 

assistance, an embryonic conglomerate that hardly fitted into the vision 

of an independent "dairy company." 

Even more perplexing was the Commission's order banning re-entry 

by Foremost (even by internal expansion) into these divested markets for 

as long as seven-and-one-haIf years. For example, Foremost agreed not 

to compete in the fluid-milk, ice cream, and frozen dessert businesses 

40Ibid., pp. 109-110. 

^Ibid.5 pp. 108-109. 
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with Dolly Madison Foods for five years in any areas in which the North

eastern Division previously carried on business. Foremost gave Home Town 

Foods the guarantee it would not compete in the Southeast for seven-and-

one-half years, and Home Town additionally agreed not to compete with 

Dolly Madison. The effect of these interlocking restrictions, all 

encouraged by the Federal Trade Commission, was to remove Foremost from 

the market entirely for a substantial period and to insulate Dolly Madison 

Foods and Home Town Foods from any competitive threat from Foremost or 

each other. Ironically, Foremost had lost-even the status of a potential 

competitor which it had had before it acquired these dairy properties 

and the restoration of which was ostensibly the objective of the divesti

ture.^2 

Not only was competition unaided by the outcome, but Foremost now 

found itself capable of doing things it had never been able to do as a 

large dairy producer. As the company's Chairman commented: "For some 

time consideration has been given to a program of greater diversifi

cation .... We now have the opportunity, by using funds from the sale 

of the properties in this order, to proceed with an accelerated program 

of product development and diversification into other businesses outside 

the fluid milk and ice cream fields."^ With more than $35 million in 

cash received from the divested properties, Foremost proceeded along the 

road to becoming a giant conglomerate. In swift succession, it purchased 

Alhambra National Water Company, Drew Chemical Corporation, Sparkletts 

Drinking Water Corporation, Strong Cobb Arner, Inc., Rawson Drug & Sundry 

42Ibid.. p. 110. 

^yjall Street Journal, (April 5, 1963), p. 32. 
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Company, and finally giant McKesson & Robbins, Inc., a company with sales 

of $844 million.^ 

Reviewing the case of Foremost Dairies, we find that the Federal 

Trade Commission failed (1) to restore the divested properties to inde

pendent regional dairy ownership, and (2) facilitated the creation of 

one of the largest conglomerates. It is unlikely that this was the 

initial objective. A good case can be made that competition would have 

been aided had divestiture never been ordered. 

The pattern is much the same with the other dairy companies 

examined. No longer able to acquire dairy concerns, they joined Foremost 

in a vast search for pure conglomerate acquisitions. In a two year 

period, Beatrice Foods entered into agreements to acquire seven companies, 

and by 1966 was producing such diverse products as animal protein feed 

supplements, food-service equipment for restaurants and hospitals, pecans, 

artificial liquid sweeteners, fruit drinlcs, chemicals, hides, and wool. 

National Dairy acquired a potato chip maker, a cosmetic distributor, and 

an important producer of agricultural chemicals. Borden acquired among 

others a toiletries producer, a peanut-butter maker, and an aerosol paint 

manufac turer.^ 

National Tea Company, under a similar market extension ban, took 

the verdict in stride. Explained the company's President, N. A. Staple-

ton: "We can diversify in other directions at will."^ William Howlett, 

^Although Commissioner Jones dissented, the FTC agreed to allow 
Foremost to acquire McKesson & Robbins so long as it sold Strong-Cobb-
Arner. Both concerns are pharmaceutical manufacturers. C.C.H. Trade 
Regulation Reporter (1967), par. 17835. 

45standard & Poor1s Corporation Records, 1969. 

46Wall Street Journal, (March 22, 1966), p. 24. 
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President of Consolidated Foods, upon learning that the company would 

have to sell Gentry, similarly noted: "We plan to continue our acqui

sition policy within the framework of the antitrust laws."^ No doubt 

to its dismay, the Federal Trade Commission had actually encouraged the 

conglomerate merger movement by its divestiture actions. 

The preceding examples are not meant to imply that all divesti

ture orders are ineffective and necessarily result in competitive injury. 

That, of course, is not the case. We have at hand examples of success

ful implementation. For example, as noted earlier, Procter & Gamble's 

sale of Clorox allowed the company to engage in the manufacture of new 

products which previously would have competed with Clorox and therefore 

not likely have been added to the P&G product line. The method of 

divestiture in P&G is, likewise, instructive. 

As a first step in selling its giant subsidiary, Procter & 

Gamble sold 1.2 million shares of Clorox Company to the public at 

$27.50 a share. After the sale, the company still owned 6.8 million 

shares or 85 per cent of the Clorox common stock. Six months later 

(December, 1968) Procter & Gamble offered its shareholders the oppor

tunity to exchange some or all of their P&G common stock for common stock 

of Clorox. Under the offer, Procter stockholders woyld receive 3.95 

shares of Clorox common stock for each share of P&G common stock ex

changed. This ratio made it extremely inviting for P&G shareholders to 

exchange their stock, and P&G was able to. accept only 29 per cent of the 

shares tendered.^8 

^Wall Street Journal, (January 28, 1966), p. 2. 

^^Wall Street Journal, (May 23, 1968), p. 26 (November 27,1968), 
p. 36, and (December 26, 1968). 



543 

It may of course be contended that this divestiture resulted 

in P&G stockholders retaining majority control of Glorox, as it is quite 

possible many individuals now own shares in both companies whereas they 

formerly only held an equity position in P&G. This, however, would re

quire an examination of the company stockholder books to affirm. 

As in previous cases, Procter & Gamble officials stated that the 

funds received would be used for additional diversification: "P&G aims 

to convert it into a new and different asset of comparable value and 

then use this new asset for the benefit of stockholders. We believe the 

divestiture can be accomplished without any major interruption of the 

company's future progress.Clorox, now an independent entity, has 

also indicated its intention of diversifying and becoming a conglomerate. 

This move has been encouraged by P&G's introduction of a product which 

threatens to make bleach, currently Clorox's major product, obsolete. 

C 

These cases suggest that divestiture is not always an effective 

remedy for conglomerate mergers which have been proven to be substantially 

anticompetitive and hence illegal. At times divestiture may actually 

worsen the competitive situation (1) by transferring assets to a company 

even more objectionable in terms of antitrust than the original and 

(2) by encouraging additional conglomeration. In other instances a 

suitable buyer cannot be found and the divestiture decree is unable to be 

put into effect. The original decree of illegality is robbed of substance 

when it cannot be implemented, and in far too many conglomerate merger 

cases to date this has been the result. As George Stocking writes, 

49 
Wall Street Journal, (August 11, 1967), p. 4. 
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"(t)he worst penalty a company that violates the statute is likely to 

If divestiture is ineffective in conglomerate merger cases, 

what then can be done to assure the maintenance of a workably competi

tive political economy? It is clear that, once a merger is consummated, 

effective relief often is difficult if not impossible to achieve. The 

best solution would appear to be, therefore, to stop the merger prior to 

its conclusion. As Professor Corwin Edwards contends, "(e)xcessive con

centration of power is much harder to destroy than to prevent.^ One 

of the best methods of preventing such acquisitions which may later be 

proven illegal is to require prior governmental approval before a merger 

is consummated. This most interesting facet of antitrust law is dis

cussed in the next chapter. For mergers which have transpired in the 

past and are proved subsequently to be illegal, it is suggested that a 

remedy additional to the traditional divestiture be employed. Such a 

remedy is found in the private treble damage suit, which can make it 

extremely unprofitable for a conglomerate to undertake an acquisition 

program which may later be found to violate the antitrust laws. In 

Chapter 15, this remedy is examined. 

In the interim, the Government has taken a step in the right di

rection by obtaining at the time the complaint is filed an agreement 

th the assets of the acquired corporation will not be "scrambled" with 

suffer is the inconvenience of disposing of the acquired properties. 

^^Workable Competition and Antitrust Policy, op. cit., p. 207. 
.. • 

1Bi£. Business and the Policy of Competition, op. cit., 
pp. 122-123. 
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those of the acquiring corporation. In a case such as Ling-Temco-Vought/ 

Jones & Laughlin Steel, where the assets are legally bound to be kept 

separate and where the defendant agrees at the outset that defeat will 

require total divestiture, the remedy can be effective. It is hoped 

that the Government will reach similar agreements in conglomerate merger 

cases of the future. 



CHAPTER 14 

PRE-MERGER NOTIFICATION AND APPROVAL 

Bills requiring that proposed mergers notify and receive prior 

approval from the Federal Trade Commission have a long history in the 

American Congress. The need for such a measure is clear. Present pro

cedures by which the FTC and the Department of Justice attempt to keep 

informed of proposed mergers requires a scanning of newspapers and trade 

and financial publications. Anticompetitive mergers may slip through 

without prosecusion simply because they do not appear in any of the publi

cations checked until too late to block merger consummation. As the 

last chapter indicated, once a merger is consummated divestiture may be 

a difficult task. 
< 

The Need for Compulsory Pre-Merger Notification 

Compulsory pre-merger notification would substantially ease the 

investigative burden of the enforcement agencies. John W. Gwynne, former 

Chairman of the Federal Trade Commission, explains: 

The burden of merger detection work would be substantially 
relieved by legislation requiring reasonable notice of in
tent to merge where the parties merging are of significant 
size. Enactment of such legislation would free those staff 
members involved in locating mergers and gathering signifi
cant data promptly from trade journals, financial news
papers, investment manuals and other sources, for work on 
the actual merger program. 

Subcommittee on Antitrust & Monopoly of the Senate Judiciary 
Committee, "Legislation Affecting Sections 7, 11 & 15 of the Clayton 
Act," (Washington: Government Printing Office, April 1, 1958), p. 33. 

546 
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The desirability of a pre-merger notification law has been 

stressed by antitrust experts both in and out of Government for a number 

of years. Former Assistant Attorney General Barnes testified in 1955 as 

to the need for "notification to the proper government official . . .  a 

sufficient number of days in advance of the proposed merger, so that 

examination of the factual situation could be had."-^ The minority re

port of the Attorney General's National Committee to Study the Antitrust 

Laws recommended a pre-merger requirementPresident Eisenhower in 

his 1956 Economic Report to Congress recommended that . .all firms 

of significant size that are engaging in'interstate commerce and plan to 

merge should be required to give advance notice of the proposed merger 

to the antitrust agencies and to supply the information needed to assess 

its probable impact on competition.""'"' Antitrust scholars Carl Kaysen 

and Donald Turner have called for a provision that no merger be consum

mated for a period of 60 days after notification, within which time the 

FTC could either grant a clearance for the merger or withhold clearance 

c/r 

on the ground that the merger may violate the antitrust statutes. ° 

-^Statement of Assistant Attorney General Stanley N. Barnes, be
fore the Antitrust Subcommittee of the House Judiciary Committee, May 12, 
1955, cited by John P. Vukasin, Jr., "Anti-merger Law of the United 
States: Yesterday, Today, Tomorrow," Antitrust Bulletin, III (May-
August, 1958), p. 470. 

~^0p. cit., p. 128. 

^^1956 Economic Report to Congress, pp. 78-79, cited by Hansen, 
et. al.. "Symposium: Current Programs and Policies of the Antitrust 
Division." Antitrust Bulletin. II (November-December, 1956), pp. 163-164. 

I 
-^Kaysen and Turner, o£. cit., p. 258. 
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Bills calling for pre-merger notification but without a clearance 

requirement have been repeatedly introduced since the 84th Congress.^ 

Throughout 1955 House and Senate committees took testimony on compulsory 

pre-merger notification. In April, 1956, the House passed a bill which 

would (1) require a 90-day prior notification to the FTC and the Depart

ment of Justice of mergers involving as much as $10 million in assets; 

(2) give the FTC the power to seek injunctions against mergers, and 

(3) extend to banks existing bans on mergers.-'® A similar bill failed, 

however, in the Senate. Repeated efforts to pass a pre-merger notifi

cation bill in subsequent Congresses also failed. 

Although the Congress has been reluctant to pass such a bill, the 

Federal Trade Commission has been equally reluctant to give up the at

tempt. A careful review of the FTC Act reveals that the Commission may 

In the 89th Congress, H.R. 7780 (Celler) required 60 days 
notice to the FTC in advance of merger if the combined capital, surplus 
and undivided profits of one or more of the corporations exceeded $10 
million. H.R. 8206 (Corman) contained the same provision. In the 87th 
Congress, S. 166 (Kefauver) and H.R. 2882 (Celler), H.R. 3563 (Patman), 
H.R. 6058 (King), H.R. 6698 (Evins) all contained essentially the same 
requirements as H.R. 7780 (89th Congress). In the 86th Congress, H.R. 
9896 (Roosevelt) and H.R. 10049 (Evins) required pre-merger notifica
tion to the FTC if the corporations involved had combined capital in 
excess of $10 million. Bills similar to H.R. 7780 (89th Congress) were 
also introduced as H.R. 2325 (Celler), S. 442 (O'Mahoney & Kefauver), 
S. 724 (Sparkman), and S. 1005 (Wiley). Likewise, in the 85th Congress, 
H.R. 10196 (Celler), S. 198 (O'Mahoney and Kefauver), H.R. 264 (Keating), 
H.R. 559 (Bennett), H.R. 2143 (Celler) were the same as H.R. 7780 (89th 
Congress). In the 84th Congress, S. 3424 (Watkins) was the same as 
H.R. 7780 (89th Congress) as were H.R. 8332 (Celler), H.R. 6758 (Pat-
man), H.R. 8690 (Keating) except that the latter three proposed a $1 
million limit instead of $10 million. H.R. 9968 (Hyde) required a 
$5 million limit. 

58 
House of Representatives Report 9424. 84th Cong., 2d Session, 

1956. The measure was passed under Suspension of the Rules procedure. 
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already have the authority to require pre-merger notification without 

additional legislative authorization. Section 6(b) gives the FTC the 

power: 

To require, by general or special orders, corporations engaged 
in commerce ... or any class of them, or any of them, re
spectively, to file with the Commission in such form as the 
Commission may prescribe, annual or special, or both annual 
and special, reports or answers in writing to specific ques
tions, furnishing to the Commission such information as it 
may require as to the organization, business, conduct, prac
tices, management, and relation to other corporations, 
partnerships, and individuals of the respective corporations 
filing such reports or answers in writings 

Since early 1967, the FTC has used Section 6(b) to require in 

certain industries pre-merger notification. For example, since January 3, 

1967, every food retailer and wholesaler with annual sales in excess of 

$100 million must notify the Commission at least 60 days prior to the 

consummation of any merger or acquisition involving any other food re

tailer or wholesalerOn the same date, a similar order went out to 

the cement industry, although no minimum size was specified. *• Neither 

order required advance clearance of the acquisition, only that the FTC 

had to be notified two months in advance of consummation. As has been 

illustrated by the dairy cases, National Tea, and Broadway-Hale. the Com

mission frequently has attached an order to a consent settlement re

quiring the company in question to notify the Commission and receive 

-^James F. Rill, Private Memorandum, dated April 14, 1967. 

^Federal Trade Commission, "Enforcement Policy With Respect to 
Mergers in the Food Distribution Industries," January 3, 1967, pp. 11-12. 

6^0f the five members on the FTC, Chairman Dixon and Commissioner 
Maclntyre dissented to the pre-merger notification requirement in both 
instances. 
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approval before consummating a future merger in the relevant industry. 

At present, 51 companies are under such orders. 

It was a logical extension of Section 6(b) to require all com

panies above a specified minimum size to submit to prior reporting of 

their impending mergers to the FTC. In April, 1969, the Commission 

issued an order requiring, within ten days after any agreement in princi

ple to merge with or acquire a company with assets of $10 million or 

more, and no less than 60 days prior to consummation, notification of the 

proposed transaction. * The order applies to any company which has 

assets of $250 million or more or whose combined assets after the merger 

would exceed that figure. It is estimated that 450 of the nation's 

largest corporations currently fall within this limit. Moreover, the 

same companies must now notify the FTC within ten days after acquiring 

ten per cent or more of the voting stock of another company with assets 

of $10 million or more. They must also file a further notification at 

least 60 days before acquiring 50 per cent or more of the stock of a 

company with $10 million or more of assets. 

In May, 1969, the FTC sent to 450 American corporations whose 

assets exceeded $250 million a sample questionnaire which must be sub

mitted in accordance with the provisions in the preceding paragraph.^ 

Not only must the merging company name the company it plans to acquire 

and the method of acquisition, it also must name every industry in which 

the company does business, down to the definitive four digits of the 

^"The War on Mergers Escalates," oj>. cit., p. 37; Wall Street 
Journal, (April 14, 1969), p. 3. 

^'foergers Face Tough Quiz." Business Week, (May 17, 1969), p. 36. 
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Census Bureau's Standard Industrial Class iftcation list.^^ Moreover, 

the acquiring company must list every product it makes, down to the 

seventh S.I.C. number. 

Commission officials hope this new approach will give them clear 

profiles of the complex holdings of conglomerates and allow them to 

identify potential violations of Section 7 before they occur. It will 

become a simple operation to find overlap in product and market areas be

tween the merging companies. Thus, the program has two specific purposes. 

The first is to put antitrust enforcement on a "more systematic basis." 

The second is to give the enforcement agencies quick access to detailed 

65 
information necessary to challenge specific mergers. 

It may be significant that both Chairman Paul Rand Dixon and Com

missioner A. Everette Maclntyre supported the nationwide FTC pre-merger 

notification requirement. In the past they had opposed more limited in-

dustry-wide orders on the basis that they were unnecessarily burdensome 

on business. This shift in view is indicative of the Commission's tough

ening attitude toward mergers, particularly of the conglomerate sort. 

The notification program closely parallels the bills introduced 

in Congress requiring 60 days prior notice, although the minimum size of 

the companies involved is considerably larger than any of the bills would 

have required. Not surprisingly, those who have fought strenuously for 

Congressional enactment of such a measure applauded the FTC's action. 

Congressman Emanuel Celler, for example, said that "I welcome the FTC 

^A four-digit classification would, for example, include in
organic chemicals rather than merely chemicals. 

^^Wall Street Journal. (April 14, 1969), p. 3. Interview of 
Dr. Russell C. Parker, April 15, 1969. 
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action" and a Senate expert on antitrust said the FTC program "makes 

good sense."*'*' Even some executives of conglomerate corporations have 

voiced approval. Commented an executive of one of America's largest con

glomerate corporations (who prefers to remain anonymous): . . (W)e 

would not oppose a pre-merger notification law.',f̂  

This view, however, is shared by relatively few in the business 

world. The National Association of Manufacturers and the United States 

Chamber of Commerce have traditionally led the opposition to Congres

sional enactment of a pre-merger notification bill and have voiced strong 

opposition to the FTC's unilateral action.A typical response for an 

executive of a conglomerate directly affected is provided by Nicolas M. 

Salgo, Chairman of the Board of the Bangor Punta Corporation: 

Besides the absurdity to creating for the examination of such 
advances notices, (sic) enormous new bureaucratic machinery, 
it would be another shifting of responsibilities. It is the 
individual corporations and citizens responsibility to live 
within the law. The community and the state has all the 
remedies to enforce the law if that is not the case. Any 
pre-notification would shift the responsibility to the state 
on one side and on the other side would permit to a new group 
of people in effect not to enforce the law but to create a 
law by adverse ruling or menace of legal action.^ 

Other conglomerate executives question the necessity for such a 

requirement, citing existing Securities and Exchange Commission and stock 

exchange regulations which require publication of merger negotiations. 

^^Wall Street Journal, (April 14, 1969), ibid. 

^Correspondence, dated April 4, 1969. 

^**Wall Street Journal. (April 14, 1969), p. 3. 

^Correspondence, dated March 24, 1969. 
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For example, the Vice President and Assistant Chairman of the Board of 

Ling-Temco-Vought, Inc., concludes: 

In that as soon as something definite is negotiated with regard 
to a merger it must be disclosed to the public, we see no reason 
for a pre-merger notification law. This disclosure requirement 
in itself acts as plenty of notification and there appears to be 
no reason for a formal procedure. A law would only further in
hibit what little flexibility we do posses.s in this area J® 

It is widely predicted that the Federal Trade Commission's au

thority to adopt a notification program will be challenged in court. 

In a memorandum now two years old, James F. Rill cites the basis upon 

which such a challenge might successfully be made.He notes that the 

legislative history reveals that Congress in subsections (a) and (b) of 

Section 6 intended to expand the authority of the original Bureau of 

Corporations by providing annual and special reports. These reports were 

to contain a statement of business practices, organizations and stock

holdings for the purpose of preparing future legislation. He concludes: 

"A statement of future plans is not the kind of information that appears 

in annual reports. Neither is such information relevant to legislation.11 

Continuing, he writes: "Special reports were intended to supply facts 

about company structure and practices. They were not intended to serve 

as a vehicle through which the Federal Trade Commission could require 

the disclosure of confidential business information relative to future 

plans.1,72 

Other antitrust scholars have criticized the pre-merger notifi-. 

cation requirement as impractical. Dr. Jesse Markham, for example, has 

7®W. F. Axness, correspondence dated March 19, 1969. 

^-^-Private memorandum, dated April 14, 1967. 

72Ibid. 
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expressed the opinion that the requirement might "clutter up" the chan

nels for prosecuting the really significant mergers more than it would 

help.^ Others feel that staff time would be wasted under the proposal 

in that virtually every merger already come to the Commission's attention 

before consummation, and this will merely result in a deluge of additional 

correspondence 

Such criticisms tend to overstate the effectiveness of the new 

policy. To reiterate, it does not require advance governmental approval, 

although some have contended that delaying a merger as long as is re

quired in the new regulations may result in little less than "de facto 

prior Commission approval.The view is that speed and secrecy are 

vital to the successful completion of merger negotiations. As the Chair

man of the Board of the Bendix Corporation writes: 

. . . (T)he timing of merger and acquisition negotiations is 
generally very critical. Their ultimate success depends on 
the general economic situation at the time, the stock market, 
etc. An agreement entered into today under prevailing con
ditions may be unacceptable to one or both parties a week 
later under the then prevailing conditions. If a pre-merger 
notification law required notice considerably in advance, or 
in any way resulted in a delay going forward with a merger once 
the terms and conditions between the parties have been final
ized, it could raise havoc with such transactions.^^ 

While this may be true in selected instances, it is unlikely the 

pre-merger notification requirement will result in a wholesale cancel

lation of conglomerate merger plans. Those who are most involved with 

7̂ Economic Concentration Measures; Uses and Abuses (New York: 
National Industrial Conference Board, 1957), p. 29. 

^For example, James F. Rill, Private memorandum dated April 14, 
1967. 

75Ibid. 

^Chairman and President A. P. Fontain, Correspondence dated 
March 28, 1969. 
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antitrust enforcement agree. Robert A. Hammond, for example, doubts "if 

this will slow the movement" although he notes that it "may have a psycho

logical impact."77 Kenneth R. Harkins, Chief Counsel for the Celler 

Subcommittee, contends that "it is specious to claim that FTC pre-merger 

notification will kill mergers.And Jerry Cohen, Counsel for the 

Hart subcommittee, concludes that "pre-merger notification is not that 

important."7^ 

There appears to be one important danger derivable from pre

merger notification that has been overlooked by most proponents of a 

strong antitrust policy. Now that the Federal Trade Commission will have 

60 days to review a proposed merger in terms of legality of Section 7, 

should it fail to act to enjoin a questionable merger, it will have a 

difficult time later persuading the courts that the acquired assets 

should be divested. It is all the more imperative that adequate appropri

ations be made to the Commission such that it will be able to challenge 

every conglomerate merger raising question at the outset. It is clearly 

specious to hope that the FTC will be able to adequately study every 

merger proposal and take appropriate action on a budget which in recent 

years has approximated that of the Smithsonian Institution and is ex

ceeded by the advertising budgets of each of the four largest tobacco 

producers. 

^Interview, April 17, 1969. 

^Interview, April 14, 1969. 

^Interview, April 18, 1969. 

80 
U. S. Senate, Subcommittee on Antitrust and Monopoly, 84th 

Congress, 1st Sess. (Washington.: Government Printing Office, 1955) 
part 1, p. 438. 
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A Pre-Merger Approval Proposal 

Although a worthwhile step aimed at slowing the trend toward con

glomerate concentration, the FTC's action, even if ultimately upheld, is 

only a partial remedy. In light of the difficulties of post-merger di

vestiture, what is needed is authorization for the enforcement agencies 

to determine the legality of, and if necessary forbid, a merger in 

advance of its consummation. Pre-merger approval is the logical subse

quent step to pre-merger notification. 

Voluntary Clearance. The original bills calling for pre-merger 

notification also required prior approval before a merger could be legally 

consummated.®^ Although these bills requiring prior approval never 

achieved legislative enactment, the two antitrust enforcement agencies 

have established a voluntary clearance program. Before instituting a 

new business program, for example, a company may submit the proposal to 

the Antitrust Division and receive, if approved, a "railroad release" 

letter.®^ This assures the corporation that it will not be prosecuted 

criminally for its use of the program, although the Department does re

serve the right to file later a civil suit alleging the program to be in 

81 
Congressman Celler introduced such a bill as early as 1945, 

and the House Judiciary Committee unanimously approved H.R. 4810 in 
1946. The Rules Committee, however, refused to grant a rule for the 
bill, and it and subsequent bills died without reaching the floor. 

82 
The term "railroad release" is derived from a case against 

the Association of American Railroads in 1939 based upon agreements 
among the railways to refuse to cooperate and to establish joint and 
through fares for passengers and rates for freight with motor carriers. 
The Department of Justice stated in the case that it was proceeding 
civilly and not criminally because the agreements had been voluntarily 
disclosed to the Department and had been continued with the knowledge 
of the Antitrust Division. For a discussion, see Kintner, An Antitrust 
Primer . . oj>. cit., p. 138: Loevinger, "Symposium on Antitrust," 
op. cit., pp. 65-72. 
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violation of the antitrust laws. Such, however, is rarely done once a 

railroad release has been granted. 

Closely allied to the railroad release procedure is a program 

relating to advance clearance of mergers. A company proposing to acquire 

the stock or assets of another company may submit all relevant data to 

the Division and request advance clearance for the merger. If cleared, 

the company will be informed that the Division "at the present time" 

does not plan to institute action should the merger be consummated. 

If the Department finds the proposed acquisition to raise serious 

question under the antitrust laws, it will advise the company that "on 

the basis of the information you have submitted, it would appear that the 

proposed acquisition, if consummated, may result in a violation of the 

antitrust laws. For this reason, the Department cannot undertake to 

withhold proceedings in the event this acquisition is completed."®-' 

Even when the proposed merger is cleared, the Division may later file 

suit if the competitive results of the merger were unforeseen. The 

clearance letter specifically states: "It is understood, however, that 

the Department reserves the right to take action in the future if other 

evidence or subsequent developments should warrant it." Nonetheless, 

the program does offer a degree of certainty to a company contemplating 

a merger and reduces the risk of business disruption resulting from a 

later costly court battle and possible divestiture proceeding. 

QO 
JFor a discussion, see Hansen, et. al., 'Symposium . . 

op. cit., p. 188; John W. Riehm, Jr. and De Forest Billyou, "A comment 
on the Proposed Notice Legislation," Antitrust Bulletin. II (November-
December, 1956). 
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For more than six years the Federal Trade Commission has operated 

a similar merger clearance program. FTC procedure allows either or both 

companies planning to merge to explain in privacy the details of the 

proposal. The Commission then checks with the Justice Department to 

determine if it has an investigation or other proceeding in progress 

against either company involved, and, if not, the FTC will resume full 

jurisdiction in the matter. The Commission's economists then study the 

proposal and give the full five-member Commission a report. If a majori

ty is favorable a clearance letter will be issued indicating that the 

FTC will not offer a challenge unless the final merger agreement differs 

from the one originally submitted in such a way as to raise antitrust 

questions. The total process takes about three months. 

The statistics reveal that the clearance programs have not been 

enthusiastically sought by merging corporations. From its inception in 

1962 to early 1968, the Federal Trade Commission received only 21 re

quests for advisory opinions.®^ These requests were usually made by 

large firms, 16 of the 21 acquiring companies having more than $100 mil

lion in annual sales. Thirteen of the proposed mergers were horizontal, 

five were vertical, and only three were conglomerate. Clearance was 

granted in ten applications and denied in four. In five cases, the Com

mission responded that no opinion could be given because extensive 

investigation would be required. In one application, an opinion was 

®^'Mhen Mum's the Word at FTC: Premerger Clearance Program," 
Business Week, (February 24, 1968), p. 160. 
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refused because the acquiring company stated that it would consummate 

the proposed acquisition regardless of the FTC's decision.®-* 

Why more companies have not taken advantage of the clearance 

program is unknown. One explanation is provided by Chairman Dixon who 

believes that recent cases have spelled out guidelines clear enough that 

companies can analyze the legality of the proposed acquisition them

selves.®^ Perhaps a better explanation is that a company gains little 

by the procedure. Less than 50 per cent of the 21 requests made to the 

FTC were affirmatively answered, and of these no legal commitment re

sulted specifying that the agency would never sue. 

Antitrust attorney James Rill advises corporate clients that 

clearance should be sought only in two situations: (1) Where the company 

is reasonably sure it will get a "yes" answer, and (2) where the company 

knows it will get a "no" answer but has mitigating circumstances which 

it wants to bring out.®^ Kaysen and Turner summarize their explanation 

in the following manner: 

Clearance will be sought in any event only where there is sub
stantial doubt. Inevitably, doubt will appear only where the 
law is vague and where a determination requires extensive know
ledge of facts. The greater the range of relevant facts, the 
less practicable it is for the enforcement agency to give firm 
advice and the less likely it is that the agency will feel 
justified in giving a meaningful clearance. If given the 
clearance is likely to be so hedged with caveats as to be of 
limited use. Given this predisposition toward caution, the 
businessman has little to gain from making a request . . .. ° 

OCT 

'Washington Tie-Line," Mergers & Acquisitions. Ill (January-
February, 1968), p. 82. 

8^"When Mum's the Word . . loc. cit. 

^Interview, April 14, 1969. 

880p. cit.. pp. 246-247. 
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At least one lawyer who practices before the FTC once advised 

his clients against merger if it appeared the proposal might be chal

lenged by the Commission or in court. Now he states: "lean the other 

way. If it's a potentially good merger and the consolidation is chal

lenged, you can still make money operating the acquired company during 

the five years or more you fight the case." He notes further: "(E)ven 

if you lose and must get rid of the acquisition, you still should be 

able to sell it at a profit in this day's market."®^ 

Advisory pre-merger clearance, worthwhile though its objective 

be, has failed to meet the challenge posed by the vast increase in the 

number and scale of proposed mergers. Companies are unwilling volun

tarily to allow the enforcement agencies to decide if prop.osed mergers 

are illegal prior to their consummation. Cognizant of the difficulties 

involved in corporate surgery once the merger is concluded and aware of 

the compulsory pre-merger notification program now in effect, is it not 

logical to give the enforcement agencies the authority to prevent a 

questionable merger prior to its consummation? 

Compulsory Pre-Merger Approval. A compulsory pre-merger approval 

requirement would allow the Government to stop celarly objectionable 

mergers before they had done the public any damage, and would save the 

corporations involved the time and expense of protracted litigation. It 

would undoubtedly have the effect of limiting the merger movement. 

OQ 

Professor Kenneth Culp Davis of the University of Chicago, an 
authority on administrative law, questions the legality of per-merger 
clearance. He holds that the secrecy surrounding the clearance pro
ceedings is not in the public interest and goes against the new Federal 
freedom of information law. "When Mum's the Word . . loc. cit. 
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Fewer conglomerate mergers which run counter to the precedents discussed 

in Part IV would be proposed were the merger subject to prior approval 

by the enforcement agencies. 

The chief criticism of compulsory pre-merger approval is that it 

would result in unwarranted governmental interference in the affairs of 

business and would rob corporations of their independent authority to 

determine what to do with their assets. Hence, it might result in a 

poorer allocation of resources and a lessening of freedom. 

Such a criticism is more philosophical than realistic. Is there 

any regulatory measure that could not be similarly condemned? The Inter

state Commerce Commission has sole authority to determine if a railroad 

will discontinue a particular line. Is this not "governmental inter

ference" in the affairs of business, interference which limits the inde

pendent judgment of the companies involved? The answer would seem to be 

in the affirmative. 

The Federal Trade Commission presently has the authority to chal

lenge a merger after consummation. Indeed, as we saw in Part I, it may 

now seek an injunction prior to the signing of the final merger papers. 

All that compulsory pre-merger approval would add is the requirement 

that every merger be subject to Commission approval at a stage early 

enough to minimize subsequent hardship. 

Cognizant of the number of merger proposals, a size cut-off point 

similar to that in the present pre-merger notification program may be 

required. That is, compulsory prior approval might be required only for 

mergers resulting in companies with total assets in excess of $250 mil

lion. Such a proposal would limit substantially mergers by large 
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conglomerates and, at the least, slow down the rapid trend toward in

creased concentration that was analyzed in Part II. 

Compulsory prior approval would probably require legislative en

actment. Judging by the past history of such proposals, this is not 

likely. One possible circumvention of the legislative route would be for 

the courts to broaden the mandate given the FTC in Dean Foods. which per

mitted the Commission to obtain a preliminary injunction halting a merger 

where it appeared that the merger ultimately would be c ondemned.Were 

this principle expanded judicially and merged with Section 6(b) giving 

the FTC compulsory pre-merger notification powers, the end result could 

be compulsory pre-merger clearance. All companies with assets in excess 

of say $250 million would be required to give pre-merger notification, 

and, so as to avoid the risk of court injunction prohibiting the merger, 

might be compelled at the same time to agree to the FTC advance approval 

program. 

^See Chapter 8 for a review of Federal Trade Commission v. Dean 
Foods Company. 384 U.S. 597 (1966). 



CHAPTER 15 

PRIVATE DAMAGE SUITS 

There still remains the problem of what to do with conglomerate 

consolidations found to have violated Section 7 subsequent to consum

mation. Part V concluded that divestiture is an ineffective remedy in 

many merger cases. The giant conglomerate is usually able to negotiate 

a settlement in which it divests itself of an acquired subsidiary ac

counting for only a small part of its total sales. The Government's 

willingness to agree to a minimum price for the illegally acquired assets 

may mean that the company is assured against loss in disposing of those 

assets. 

A remedy more severe than divestiture is indicated. Both the 

Sherman and Clayton Acts provide such an additional remedy—private 

treble damage derivative suits. Section 4 of the Clayton Act provides 

that: 

Any person who shall be injured in his business or property 
by reason of anything forbidden in the antitrust laws may sue 
therefor in any district court of the United States in which 
the defendant resides or has an agent, without respect to the 
amount in controversy, and shall recover threefold the dam
ages by him sustained, and the cost of the suit, including a 
reasonable attorney's fee.^l 

^^There is nothing novel in private statutory action to,recovery 
threefold, damages. In the 17th century, the British Parliament included 
this provision in the Statute of Monopolies: "And be it further enacted 
that if any person or persons shall be hindered, grieved, disturbed or 
disquieted, or his or their goods seized or carryed away by pretext of 
any monopoly, and will sue to be relieved, he may have his remedy at the 
common law in the Courts of King Bench, Common Please, or Exchequer 
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The Limited Employment of Private Damage Suits 

Although clearly authorized by statute, private damage suits 

until recent years have been few in number. Between 1890 and 1940 there 

was an average of only four private cases filed annually.Since 1950, 

however, the popularity of the treble damage suit has increased dramati

cally. In 1962 the number of cases reached 256 and in 1965 there were 

1,036 private actions filed. In contrast, the Government filed only 92 

antitrust cases in 1962 and 40 in 1965. Statistics reveal that since 

1950 private suits have outnumbered Justice Department suits by an aver

age of over three-to-one, with the ratio greatly exceeding even that 

figure in recent years.^ 

Few of the private suits, however, have been directed at illegal 

mergers. Most have been aimed at parties restraining trade through such 

illegal practices as price-fixing, exclusive dealing arrangements and 

tying contracts. The electrical equipment conspiracy of the early 1960s 

is the best example of the impact private enforcement can have. In that 

instance, the defendant price-fixers were compelled ultimately to pay 

against the offender, and shall recover three times so much as the 
damages sustained, with double costs. In the United States, the right 
of a private party to sue for derivative damages is as old as Federal 
antitrust law itself. Section 7 of the Sherman Act authorized treble 
damage suits by "any person who shall be injured in his business or 
property by reason of" antitrust violations (Act of July 2, 1890, Chap. 
647, Sec. 7, 26 Stat. 210). In 1955 the Sherman Act treble damage pro
vision was repealed, having been superseded by the Clayton Act provision 
(Act of July 7, 1955), Chapt. 283, Sec. 3, 69 Stat. 283). The same 
amendment to the Sherman Act permitted the Federal Government to sue for 
treble damages as a "person." 

^Joseph L. Alioto, "Breakthrough to Antitrust?" Trial. IV 
(February-March, 1968), p. 48. 

^Richard A. Whiting, "Antitrust and the Corporate Executive," 
Virginia Law Review, XLVII (October, 1961), p. 973. 
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one-half billion dollars to those who had been injured as a consequence 

of the practice.94 

The success of private enforcement has been spotty. Over the 

period 1940-1963, plaintiff defeats outnumbered victories by a rate of 

39-to-l in monopoly cases, 5.3-to-l in cases involving exclusive dealing 

and tying contracts, 4.6-to-l in price fixing cases (exclusive of the 

electrical equipment cases), 3.3-to-l in refusal to deal cases, and 

3.3-to-l in patent misuse suits .9-* 

The explanation for the large numbers of defeats relative to vic

tories for the private litigant lies in the nature of the private case. 

Three elements must be alleged and proved in a treble damage derivative 

action: (1) violation by defendant of an antitrust law, (.2) an ascer

tainable injury to the plaintiff's business or property which is 

reducible to money damages, and (3) a causal connection between the vio

lation and the injury. It is under the third element that the main dif

ficulties of Clayton Act Section 7 have arisen. The strict application 

of the principle that plaintiff's damage be the result of the violation 

itself led, in Gottesman v. General Motors Corporation, to denial of 

recovery for damages. 

It may be difficult to establish a substantive violation of the 

antitrust laws. Section 5 of the Clayton Act provides that final judg

ment rendered in Government suits may be introduced as prima facie 

^Hart, Breakthrough to Antitrust." op. cit., pp. 45-46. 

95 Ibid. 

96 221 F. Supp. 488 (1963). 



566 

evidence against the defendant in subsequent private civil suits brought 

by the party injured. However, an exception is made in the statute for 

"consent judgments . . . entered before any testimony has been taken." 

Although the law is not firmly settled as to the extent of this exception, 

it has generally been held that the "nolo contendere" plea is a proper 

legal form of a "consent judgment."^ 

A plea of nolo contendere admits guilt for the alleged violation. 

This plea of "no defense" has its roots firmly planted in the common law 

and was specifically provided for by the Criminal Rules which were ap

proved by Congress."Actually," wrote one district court, "it is not 

strictly a plea at all, but a statement that the defendant will not con

tend against the charge made by the Government; and for the purposes of 

the case at Bar, the statement 'nolo contendere1 becomes in effect a 

consent that the court may proceed to accept the allegations in the in

dictment as true."99 The basic purpose of the nolo plea is to provide a 

means by which criminal cases can be settled quickly without a binding 

admission of facts. 

Although it has been repeatedly proclaimed that a defendant 

entering such a plea should not expect any mercy from the court and is 

subject to the same degree of punishment as would be imposed upon a  de

fendant pleading or found guilty, the practical results are quite 

^^Whitney, op. cit., Part II, (January, 1962), pp. 27-29. 

98james M. Clabault and John F. Burton, Jr., Sherman Act 
Indictments, 1955-1965: A Legal and Economic Analysis, (New York: 
Federal Legal Publications, 1966), pp. 20-21. 

^United States v. Jones. 119 F. Supp. 288 (S.D. Cal. 1954), 
p. 290. 
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different. A line of legal authority has developed that pleas of nolo 

contendere cannot be introduced in civil antitrust actions as evidence 

of the facts alleged. 

Private enforcement of the antitrust laws is thus inhibited. This 

results in two consequences, according to Senator Philip Hart: "Con

gress' intent that private actions should serve as a means of enforcing 

the antitrust laws is thwarted, and second, the deterrent effect that a 

triple damage liability has on a prospective defendant is diluted."100 

Further limiting the employment of private damage suits in 

Section 7 cases is the great expense involved in bringing such a case. 

This is perhaps the chief reason why private suits followed in only 29 

of the 136 Government victories in the interim between passage of the 

Clayton Act in 1914 and June 30, 1959.*®*" 

The costs can be staggering. For example, Thomas C. McConnell, 

a Chicago attorney who handled a privatecantitrust case for Zenith Radio, 

reports that the travel and court reporters' fees alone (for the dis

covery part of his case) cost $86,000.102 another case, a small 

florist was plaintiff and ran out of money in the middle of the trial. 

The law firm agreed to forego its fees and the florist ultimately won 

$450,000. Had he lost, however, he would have been forced into bank-

i m 
ruptcy. J Robert D. Spille of New York, a patent attorney, warns any 

^®U.S. Senate, Hearings before the Subcommittee on Antitrust 
and Monopoly, "Legislation Making Antitrust Treble Damages Non-Tax de
ductible," 98th Cong., 2d Sess. (Washington: Government Printing 
Office, 1966), pp. 1-2 

*^Hart, "Breakthrough to Antitrust?" o£. cit.» p. 46. 

102Ibid. 

lO^ibid. 
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company doing an annual business of $15 to $20 million to be prepared for 

a total litigation cost of at least $100,000 for every private antitrust 

suit.l®^ Such costs are not conducive to frequent instigation of treble 

damage actions, especially when the chance of losing the suit is so great. 

The Internal Revenue Service has recently lessened the burden of 

loss upon a company found guilty and forced to pay treble damages. Until 

1964 the IRS position had been that neither individual nor corporate 

legal expenses incurred in defending an antitrust case which terminates 

in a conviction, plea of guilty or nolo contendere can be deducted. In 

1964, however, the Internal Revenue Service ruled that antitrust vio

lators may deduct as "ordinary and necessary" business expense any such 

payments, including treble damages,105 According to one Senate leader, 

this ruling resulted directly from the electrical conspiracy cases. 

Under the new ruling, the taxpayers picked up more than half the bill re

sulting from the antitrust violations in the electrical industry. 

The Future of Private Damage Suits 

Considering all of these factors, it is not surprising that pri

vate actions in Section 7 cases have been comparatively rare. There is 

developing, however, a body of precedent which suggests that this may 

become a particularly effective remedy in the future. A brief examination 

of recent decisions will reveal the Federal courts changing attitude vis

a-vis private derivative suits. 

^"*Wall Street Journal, (July 29, 1966), p. 7. 

106 
Hart, "Breakthrough to Antitrust?" loc. cit. 
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In the case of Bailey's Bakery. Ltd. v. Continental Baking 

Company, Bailey's was found to be in competition with a bakery which Con

tinental acquired.107 Alleging that the acquisition violated Section 7 

of the Clayton Act, Bailey's asserted that it was no longer able to com

pete with the acquired bakery because of the extensive advertising and 

price cutting it had undertaken since the market extension merger with 

Continental, and sued for treble damages. The district court for Hawaii 

granted the defendant's motion to dismiss the complaint, holding that no 

private action accrues from a Section 7 violation. The court character

ized Section 7 as "strictly an 'ounce of prevention' act, based on a 

'may be' monopoly situation."lO® it noted that "(t)he prohibitory sanc

tions of Clayton Section 7 are triggered to explode by and at the moment 

of acquisition. That, after the moment of acquisition, subsequent busi

ness practices do injure competitors in that market does not, because of 

those subsequent injurious acts, give rise to a claim for treble damages 

under Clayton Section 7.^^ 

In other words, the District Court held that, since Section 7 is 

directed at anticompetitive acts in their incipiency, it cannot support 

a private action—as recovery is not permitted for potential or specu

lative harm. This view was also accepted by the district court for the 

Southern District of New York in Gottesman v. General Motors Corporation 

such as to bar a private claim premised on a judgment obtained by the 

107235 F. Supp. 705 (1964). 

*^Ibid.. p. 716. 

109Ibid., pp. 716-717. 



570 

Government that the defendant had violated Section 7.^® However, in 

1965, that same tribunal held sufficient a complaint alleging specific 

damages resulting from an acquisition claimed to be violative of 

Section 7. That case, Julius M. Ames Company v. Bostitch, Inc., may 

prove to be the Magna Carta for private damage action under Section 7 

In the Bostitch case, the New York court indicated that the ques

tion of whether a private damage action is available under Section 7 

turns on whether damages were speculative at the moment of acquisition. 

It distinguished Bailey's Bakery by pointing out that in Bostitch the 

defendants were damaged at the moment of acquisition.Bostitch con

ceded that its acquisition of Calnail had violated Section 7, but sought 

to have the treble damage action dismissed for failure to state a claim. 

Rejecting the Bailey's Bakery and Gottesman rationale, Judge McLean 

ruled: 

Plaintiffs have lost their distributorships. They lost them, 
according to the complaint, substantially at the moment when 
defendant acquired Calnail. Since . . . the acquisition of 
Calnail was illegal, defendant's illegal act has caused plain
tiffs immediate and present damage. I cannot escape the con
clusion that plaintiffs are entitled to recover that damage.H-3 

The court thereby held that Section 7 of the Clayton Act when violated 

may serve as a basis of claim for damages by the private litigant. 

110221 F. Supp. 488 (1963), cert, denied, 379 U.S. 882 (1964). 

m240 F. Supp. 521 (1965). 

H^Plaintiffs were independent distributors for Calnail, Inc. -
Their exclusive distributorship for Calnail was cancelled when that 
company was acquired by Bostitch, Inc., hence providing injury at the 
moment of acquisition. 

113240 F. Supp. 521 (1965), p. 524. 
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The case of Dailey v. Quality School Plan, decided by the fifth 

circuit court of appeals in 1967, further relaxed the rules vis-a-vis 

treble damage suits in the merger field.**^ In that case the court held 

that a salesman who was dismissed as a consequence of a corporate merger 

did have standing to sue. This ruling, in effect, gives every employee, 

supplier, and service organization of the acquired company standing to 

challenge corporate mergers. . 

Private Conglomerate Suits. In at least three of the conglom

erate merger cases examined in Part IV private suits have been filed. 

In the first instance involving Reynolds Metals illegal acquisition of 

Arrow Brands, Inc., the plaintiff lost on the technical ground that a 

four-year statute of limitations provided by Section 4(b) of the Clayton 

Act had expired prior to the filing of suit.**-' The eighth circuit court 

of appeals affirmed that the statute of limitations was not suspended by 

the Federal Trade Commission proceeding against Reynolds Metals which be

gan in 1957. A subsequent case, however, has permitted suspension of the 

statute of limitations applicable to private action during the pendency 

of a Department of Justice or Federal Trade Commission proceeding.**** 

Two giant private damage actions are currently pending. Following 

successful prosecution of Procter & Gamble's acquisition of the Clorox 

Company, Purex Corporation brought a $523 million treble-damage suit 

114380 F. 2d 484 (1967). 

115 Highland Supply Corporation v. Reynolds Metals Company. 
327 F. 2d 725 (1964). 

116 
See Minnesota Mining & Manufacturing Company v. New Jersey 

Woods Finishing Company, 3 U.S. Law Week 4481 (1965). 
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claiming injury from the illegal acquisition.The Purex complaint 

holds that P&G's advertising and market-space deep pocket leverage en

abled it to substantially increase Clorox's share of the liquid bleach 

market and its earnings at the direct expense of Purex, Clorox's major 

competitor. 

In another suit, filed in May, 1969, Purex seeks $96.6 million 

in damages on behalf of its newly acquired Brillo subsidiary from General 

Foods Corporation, which had been found guilty of violating Section 7 by 

its 1957 acquisition of S.O.S. The suit alleges that General Foods 

"severely damaged Purex's Brillo line of steel wool products, resulting 

in loss of market share, sales, profits, good will and customer accept

ance." It is charged, further, that the acquisition "hurt- Brillo from 

the date of . . . (consummation) right up until the date of the divesti

ture . "H8 

We appear to be witnessing the beginning of the use by large 

corporations of the antitrust laws as offensive weapons. The intent of 

Section 7 is to arrest those concentrations of capital which may decrease 

the vitality of the competitive market. Concurrent enforcement of 

Section 7 by private parties is therefore desirable and necessary. Suc

cess in the two major private damage conglomerate suits noted above 

would be likely to have an effect on the conglomerate merger movement. 

More private damage suits could make corporate mergers unprofit

able. As has been noted earlier, many companies are willing to take the 

risk of ultimately losing an antitrust case and having to divest the 

^•^Mergers & Acquisitions. Ill (March-April, 1968), p. 81. 

Street Journal. (May 19, 1969), p. 12. 
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assets of the acquired corporation (usually on a favorable basis), as a 

result of the large profits which can be reaped from a merger over the 

many years a civil suit is pending. The likelihood of a private treble 

damage suit would remove this profit incentive, making mergers which 

ultimately could be found to have violated Section 7 extremely risky 

ventures. 

Aiding the cause, the Government has increasingly given its as

sistance to plaintiffs seeking private damage action. In addition to 

the aid given private parties by court judgments favorable to the Govern

ment, the Antitrust Division also supplies private litigants with infor

mation that would aid them in their case. Indeed, the law is now quite 

specific regarding the right by private litigants to examine depositions 

taken by Government attorneys. 

To date private damage action with respect to conglomerate mergers 

violative of Section 7 has been largely unexplored. The strong anti

merger attitude expressed by the Supreme Court suggests that counsel in 

private actions will increasingly follow Government prosecutors in cul

tivating new judicial ground. As William M. Bradner suggests, "the ample 

pocketbooks available intercorporate control struggles makes it predict

able that innovation in private Section 7 actions will occur . . . 

Senator Hart is so enthused about the prospects for private 

treble damage action in merger cases that he proposes the Small Business 

^^Robert A. Bicks, "The Department of Justice and Private 
Treble Damage Actions," Antitrust Bulletin, IV (January-February, 1959), 
pp. 9-10. 

120»Use 0f Section 7 of the Clayton Act in Corporate Control 
Struggles," Antitrust Bulletin, XII (Summer, 1967), p. 421. 
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I O -I 
Administration give loans to help businessmen file such suits. Jerry 

Cohen of the Senate Antitrust and Monopoly Subcommittee staff shares the 

Senator's enthusiasm and concludes that the "greatest potential is in 

private damage suits." Somewhat cynically, he adds: "As the private 

bar becomes aware of the profit potential, more and more private damage 

actions will come about."122 

In conclusion, it has been found that divestiture by itself is 

frequently an ineffective weapon in the antitrust arsenal and, in some 

cases, may actually encourage further conglomeration. It has been sug

gested that compulsory pre-merger clearance powers should be given the 

enforcement agencies to supplement the pre-merger notification authority 

presently possessed by the Federal Trade Commission. Finally, for con

glomerate mergers already consummated and subsequently found to have 

violated Section 7, it is recommended that greater use be made by in

jured parties of private treble damage suits. Together, these remedies 

might well slow down the current conglomerate merger movement--a move

ment which, as we have seen, poses a threat to the ideals of a competi

tive political economy. 

*^Wall Street Journal. (March 25, 1969), p. 20. 

^-^Interview, April 18, 1969. 
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One of the beneficial concomitants of recent concern vis-a-vis 

the conglomerate merger movement has been the proliferation of proposals 

to make the antitrust laws more meaningful and effective. In Part V the 

suggestion that compulsory pre-merger clearance would be beneficial was 

examined and approved. Are there not other proposals that would simplify 

and make more efficacious the "rules of competition?" The answer is 

clearly in the affirmative. 

Part VI will analyze some of these more important recent pro

posals. Chapter 16 criticizes an attempt to formulate all-encompassing 

guidelines applicable to conglomerate mergers. Chapter 17 examines the 

need for a one-bank holding company limitation law, and suggests the pas

sage of other legislative proposals which would inhibit the trend toward 

economic concentration. It also explores the need for additional studies 

of the conglomerate merger, business reaction to restrictive actions 

already in effect, and summarizes the findings of this study. 



CHAPTER 16 

CONGLOMERATE MERGER GUIDELINES 

Donald F. Turner, Antitrust Division chief during the Johnson 

Administration, believed that the traditional case-by-case method of 

analyzing the anticompetitive consequences of mergers left much to be 

desired. It was impractical, he felt, considering the limited enforce

ment machinery available the Government. Instead of the case-by-case 

approach, Turner suggested that we direct "the law toward rationally-

based general rules that are framed in terms of . . . significant factu

al issues . . If we had a clear set of guidelines applicable to 

all cases falling within the class identified by the factual issues, un

certainty as to possible violation of the antitrust laws theoretically 

would be eliminated. 

There is, of course, nothing novel in the proposal for the formu

lation of general rules. The Supreme Court has long observed this idea 

in the antitrust field by applying per se rules of illegality such as 

price fixing. However, neither the courts nor the enforcement agencies 

had ever put in writing a specified set of guidelines specifying which 

mergers would violate the Clayton and Sherman Acts. 

Department of Justice Guidelines 

Amid disclaimers of their having any universal or permanent appli

cability, the Department of Justice in May, 1968, issued its long delayed 

V cit., p. 1319. 
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"merger guidelines." They were designed, in the words of the Department, 

to "acquaint the business community . . . with the standards currently 

being applied ... in determining whether to challenge corporate acqui

sitions and mergers under Section 7 of the Clayton Act."^ 

In general the guidli'nes proved to be little more than a patch

work summary of decided cases and legal articles dealing with various 

classes of mergers. Their most important function was to set forth the 

official views of the Antitrust Division. The criteria specified, it 

was hoped, would allow corporations contemplating merger to ascertain if 

the merger subsequently would be challenged. 

The first two sections of the guidelines deal with horizontal 

and vertical mergers, and need not concern us here. Section 3, however, 

proposes to set forth structural guidelines in regard to conglomerate 

mergers and is well worth examining. In a 27 page statement, the Depart

ment gives warning that it will generally challenge conglomerate combi

nations which involve the elimination of potential entrants and create 

the danger of reciprocal buying. 

In the first category (potential competition) the guideline gives 

notice that a conglomerate merger will face challenge where one of the 

merging firms is the most likely potential entrant in a market and the 

other (1) has a 25 per cent or more share of that market, or (2) is one 

of the two largest firms in that market where the shares of the top two 

aggregate 50 per cent or more, or (3) has ten per cent or more of the 

2 Davidow, oj>. cit., p. 1270. For a detailed examination of the 
"Guidelines," see Mergers & Acquisitions, III (July-August, 1968), 
pp. 59-67. 



579 

market and is among the four largest firms where the top eight firms have 

75 per cent or more of the market, or (4) has a "not insubstantial" 

market share or is a rapidly growing firm and is one of the eight largest 

firms, where the eight largest have 75 per cent or more of the market, 

provided that the acquiring firm is one of only one or two likely en

trants. The definition of "a likely entrant" is to be determined by the 

firm's technological and financial resources and its relationship to the 

market. In effect, this nicely summarizes the precedents established by 

Procter & Gamble and the other deep pocket and potential competition 

cases discussed in Part IV of this paper. 

The second category of the conglomerate mergers in which the 

Department will intervene are those involving the potential for recipro

cal dealing. Specifically, following the precedent established in Con

solidated Foods, the Department gave notice it will attack a conglomerate 

merger where one of the merging firms sells in a market where companies, 

which are suppliers to the other party to the merger, purchase. The 

only provision is that the intermediate firms must make at least 15 per 

cent of the total purchases in the market in which the first of the 

merging firms sells, and make substantial sales of the product purchased 

by the merging corporation, which itself makes substantial purchases of 

that product. Noting the precedent of General Dynamics, the guidelines 

give notice that even where these percentages are not present, the 

Department will move when the proposed merger would present a "sub

stantial possibility" of reciprocity and one of the merging firms has 

shown a past history of such usage. 
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A third category of conglomerate mergers is discussed in which 

the Department does not state categorically that it will intervene, but 

leaves open the probability of legal action. This would involve a merger 

in which one company is a leading firm in a relatively concentrated or 

rapidly concentrating market, where the merger would entrench or increase 

its market power or raise new barriers to entry. The Department cites 

three examples: (1) where the "deep pocket" of the combined firm leads 

to a large disparity in absolute size between it and the largest competi

tors in the market; (2) where the merging firms produce related products 

which may cause customers of the combined firm to buy all its products 

because of a concern about "possible use of leverage;" or (3) where the 

merger enhances the ability of the combined companies to increase product 

differentiation—for example, by greater advertising outlays combined 

with discounts. 

A final "open-end category" is added. The Department warns that 

it may move against "other types of conglomerate mergers" if specific 

analysis indicates that the merger may have "significant anticompetitive 

consequences." 

The concluding paragraph of the conglomerate merger section 

states that the "area involves a number of problems that have not yet 

been subjected to as extensive or sustained analysis as those presented 

by horizontal and vertical mergers." It is suggested that enforcement 

policy in the realm of the conglomerate cannot be set forth with great 

specificity and that "a continuous analysis and study of the ways in 

which mergers may have significant anticompetitive consequences as in 

circumstances beyond those covered by these guidelines" must be conducted. 
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The concluding sentences stress that other theories may be developed on 

a case-by-case basis and that eventually other categories of unacceptable 

mergers may be added to the list. 

It is doubtful if the Turner guidelines provide the entire answer 

to the need for certainty. To be useful guidelines must be specific, 

concrete, and related to particular markets. Although the Turner guide

lines have been able to achieve a certain degree of specificity in regard 

to potential competition and reciprocity conglomerate mergers, they fail 

to dispel the fear that other consequences of conglomerate mergers might 

be challenged. The guidelines say no more than the courts have already 

set forth, and it is therefore unlikely that they will be of significant 

assistance to the antitrust attorneys advising corporations as to the 

legality of a proposed merger. 

Federal Trade Commission Guidelines 

Chairman Dixon of the Federal Trade Commission has failed to 

endorse merger guidelines "because mergers are individual things" that 

O 
do not fit into neat categories. However, in February, 1968, the Com

mission disclosed its advisory opinions in 26 merger cases going back to 

1962.^ Disclosure of the opinions, which do not mention the companies 

involved, is designed to give guidance on the Commission's reasoning to 

other companies that might be planning merger. It is doubtful, however, 

if the short summaries released can be of more than minimal value to a 

company trying to ascertain the legality of its merger course. The 

%all Street Journal. (December 16, 1967), p. 1. 

Mergers & Acquisitions. Ill (March-April, 1968), p. 84. 
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language of the advisory opinions, in far too many instances, is unneces

sarily vague. For example, in one decision the FTC notes that it approved 

the merger because of the "equities affecting the acquired company's 

position in the industry." As one publication put it, "this may have 

made sense to a 19th century English barrister but it does little to en

lighten a 20th century American businessman."-' 

One suggested exercise of the Commission's administrative powers 

to clarify conglomerate merger liability is the Trade Regulation rule 

procedure, whose foremost advocate is Commissioner Philip Elman.' Elman 

views the Trade Regulation Rule procedure as entirely different from the 

Turner guideline approach. He has stated that "the basic legal princi

ples governing . . . application (of Section 7) have become reasonably 

£ 
clear." What is needed, Elman believes, is not more rules of law in 

the form of guidelines, but the development of factual economic standards 

for specific industries and markets to which legal rules can be applied. 

Turner, on the other hand, feels that legal rules for specific merger 

types are desirable so as to confine factual inquiries to narrow limits. 

He apparently lacks Elman's confidence in the ability of economic theory 

to predict the probable consequences of a merger and the substantiality 

of such consequences. 

Elman envisages a two-stage procedure in merger rulemaking. The 

first stage would consist of a staff economic study which would be re

leased publicly. Written and oral views, data, opinions, and arguments 

^Mergers & Acquisitions, III (March-April, 1968), p. 84. 

^"Rulemaking Procedures in the FTC's Enforcement of the Merger 
Law," Harvard Law Review", LXXVIII (1964), p. 388. 
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would be solicited from all interested "persons. This report would serve 

as the focus for public hearings before the FTC. The Commission would 

then promulgate its final report setting forth findings and conclusions 

and such guidelines or criteria with respect to the probable legality of 

future mergers in the industry as might be warranted. 

Those who recommend the Trade Regulation Rule procedure contend 

that something more than informal guidelines by the Commission are re

quired. To determine the probable competitive effects of a merger, it 

is argued, is very often not possible without an extended factual inquiry. 

As Elman writes, "it is frequently impracticable for the Commission, on 

the basis of the ex parte submission accompanying a request for premerger 

clearance, to give definite advice on which the applicant can act." 

Since 1967 the Commission has issued "enforcement policy state

ments" applicable to mergers in five statements. These are the closest 

it has come to the formulation of trade regulation rules for mergers. 

The first, as examined in Part IV, gives notice that the FTC will con

sider as "highly suspect" an acquisition by a firm in the dairy industry 

which has annual sales of $200 million or more. Furthermore, the Com

mission states it will keep a critical eye on mergers by firms in the 

$20 to $40 million sales category. Ironically, in the development of 

dairy industry policy statements, the FTC failed to undertake the sort 

of basic market analysis that Elman finds to be so important. 

Also in January, 1967, the FTC adopted the following enforcement 

criteria for evaluating market extension acquisitions by large food re

tailers and wholesalers: (1) Mergers and acquisitions by retail food 

chains which result in combined annual food store sales in excess of 
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$500 million annually raise sufficient questions to warrant attention by 

the Commission; (2) Mergers and acquisitions by voluntary and cooperative 

groups of food retailers creating a wholesale volume of sales comparable 

to those of food chains with sales in excess of $500 million annually 

also raise sufficient questions to warrant the consideration of the Com

mission; (3) Mergers and acquisitions by food chains or wholesalers which 

result in combined annual food store sales of between $100 million and 

$500 million "appear t o  warrant investigation" b y  the Commission t o  d e 

termine whether there has been or may be a violation of any statutes 

administered by the Commission.'' 

To the cement industry the Commission served notice that the ac

quisition of any ready-mixed concrete firm ranking among the four leading 

nonintegrated ready-mixed producers in any metropolitan area, or the 

acquisition of any ready-mixed concrete company which regularly purchases 

50,000 barrels of cement or more annually, will be considered to consti

tute a substantial acquisition subject to prior review by the FTC.® 

In 1968 two additional FTC guides were issued. The first, 

relevant to grocery manufacturing, contained an extensive description 

of the changing structure of the manufacture of grocery products, as 

well as the nature of product extension mergers in food manufacturing, 

^Federal Trade Commission, "Enforcement Policy With Respect to 
Mergers in the Food Distribution Industries," January 3, 1967. See also 
"The Dairy Industry—Indicator of Things to Come," Mergers & Acquisi- . 
tions, I (Fall, 1965), p. 72; Harrison E. Houghton, "The Federal Trade 
Commission's In-Depth Investigation of the Conglomerate Merger Movement," 
Statement before the Seminar on 'New Developments in Mergers & Acqui
sition', " Advanced Management Research, Inc., New York on September 19, 
1968, pp. 29-30. 

^Federal Trade Commission, "Enforcement Policy With Respect to 
Vertical Mergers in the Cement Industry," January 3, 1967. 
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and some implications of recent structural changes.^ The Commission 

then sets forth the major criteria for assessing which product extension 

mergers in grocery product manufacturing will be challenged: (1) Both 

the acquiring and acquired companies engage in the manufacture of grocery-

products and have combined assets of $250 million or more; (2) The 

acquiring company engaged in extensive promotional efforts, sells dif

ferentiated consumer products in some of which it holds a strong market 

position (strong market position being defined as one of the top four 

producers of a product in which the largest four companies hold 40 per 

cent or more of the value of shipments); and (3) The acquired company is 

either among the top eight producers of any one important grocery 

product, or has more than five per cent share of a relevant market. 

Finally, in November, 1968, the Commission gave notice that it 

would intervene to prevent any acquisition of a textile mill product firm 

with sales or assets of $100 million or more and ranking among the four 

largest producers of its product by a non-textile mill product firm with 

a substantial market position (i.e., the top four sellers account for 40 

per cent or more of the market) in another industry.^ 

These "enforcement policy statements" are supposed to "provide 

business organizations with guidance as to the kinds of future mergers 

. . . most likely to raise questions regarding their possible anticom

petitive effects under Section 7." The FTC emphasizes that "it is not 

^FTC News Release, "Commission Announces Enforcement Policy With 
Respect to Product-Extension Mergers in Grocery Products Manufacturing," 
May 15, 1968; Wall Street Journal, (May 15, 1968), p. 2. 

lOpTC News Release, "Commission Announces Enforcement Policy With 
Respect to Prospective and Future Mergers in the Textile Mill Products 
Indus try," November 22, 1968. 
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attempting to draw precise legal boundaries for every prospective 

merger.The objective, rather, is to delineate the types of future 

mergers in specific industries which appear to require the Commission's 

attention. Unlike the Department of Justice's guidelines, these FTC 

statements are relevant only to five specified industries. 

One criticism of trade regulation rules and "enforcement policy 

statements" is that their application signals the abandonment by the Com

mission of the philosophy of the antitrust laws and returns to the dis

credited NRS era, when competition was considered outmoded and regulation 

preferable. Commissioner Elman insists that this is not so, that the 

procedure does not reflect a switch to a "regulatory philosophy." The 

chief virtue of the procedure, he asserts, is that emphasis is placed not 

on rules as the end product but on rulemaking as a process for finding 

facts and then drawing specific conclusions in each case, "our legal 

traditions require that, in applying formal sanctions to a particular 

person or firm, elaborate safeguards and procedures for the determination 

of facts be observed," he maintains.-^ 

Deficiencies of the Guideline Approach 

Guidelines ,v whether they be applicable to merger types or to 

specific industries, should be developed with an awareness of the changing 

character of the economy. As John R. Reilly writes, they "should be pros

pective, not retrospective."13 Unfortunately, the Department of Justice 

Hlbid.. p. 1. 

^"Symposium on Section 7 of the Clayton Act," oj>. cit., p. 622. 

^"Conglomerate Mergers—An Argument for Action," Northwestern 
University Law Review. XLI (September-October, 1966), p. 524. 
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guidelines have been largely the latter, summarizing past judicial find

ings and incapable of dealing with future eventualities. In order to 

enhance certainty, guidelines must be fairly specific, yet this very 

specificity limits their future relevancy. 

It should be noted that neither agency has to follow the "guide

lines" laid down by the other.^ Both agencies acknowledge that one good 

court precedent is worth more than several vague guidelines. Thus, it 

is doubtful if either the Department of Justice or the Federal Trade Com

mission will depart fundamentally from the traditional case-by-case 

method of testing the limits of Section 7 before courts of law. 

An increasing number of corporate officials and most corporate 

lawyers have opposed the guideline approach, arguing that they may become 

rigid and unfair in an arena where the law should be tailored to the 

facts of the specific case.^ In one survey by Dun's Review, only a 

minority of 300 top executives believed that guidelines in themselves 

1 fi 
would be of much practical help to the company pondering merger. Glen 

McDaniel, Senior Vice President of Litton Industries, provides a typical 

response: 

I think the guideline approach must be viewed with caution. I 
seriously doubt that guidelines to be applied generally across 
all industry are practical. It is impossible to reduce all of 
the complex interplay of competitive forces to simple universal 
rules. A few individual industries might be susceptible to 

^"Can you Merge? Now Even Government Isn't Sure," op. cit., . 
p. 103. 

^"Trust-busters of '67: Heroes or Villains?" Newsweek, LXIX 
(May 8, 1967), p. 81. 

•^J. Weingarten, "Give Us A Merger Policy," Dun's Review, XC 
(December, 1967), p. 44. . 
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merger guidelines, such as stable, non-technical industries 
wherein competitive forces follow long-established, unvary
ing and easily recognizable patterns. But certainly there 
are few such industries in our American economy.^ 

The guidelines issued under Donald Turner, although still osten

sibly in force, do not bind the current Administration. Indeed, Assistant 

Attorney General- McLaren has stated his intention to "sue even though 

particular mergers appear to satisfy those guidelines."I® This has been 

obvious in the case of conglomerate mergers. For example, the recent 

suits challenging Ling-Temco-Vought's .acquisition of Jones and Laughlin 

Steel and International Telephone & Telegraph's purchase of Canteen Corpo

ration do not fall within the strict limits established by the Turner 

guidelines on potential competition and reciprocity. In another instance, 

the Antitrust Division's staff cleared a merger between Sharon Steel and 

Cyclops Corporation as it had met the guideline criteria, only to have 

Assistant Attorney General McLaren kill the merger.^ Robert A. Hammond, 

Mr. McLaren's assistant, explains: "Antitrust guidelines have never been 

the last word and can't be specific in the case of conglomerates. 

Although the antitrust enforcement agencies are not bound by 

merger guidelines, these general rules are not totally worthless. Dis

trict courts have, in fact, utilized the guidelines in judging mergers 

brought before them. For example, the American Smelting & Refining/ 

•^Address at Annual Businessmen's Day Luncheon, March 23, 1966, 
op. cit., p. 10. 

^"McLaren Talks Tough About Conglomerates," Business Week, 
(March 15, 1969), p. 38. 

*9JAMES F. Rill, Interview, April 14, 1969. 

^Interview, April 17, 1969. 
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Pennzoil-United merger was enjoined as not jibing with the Department of 

Justice's guidelines. Likewise, the guidelines of the two agencies pro

vide a certain degree of clarity in some situations for the businessman 

desirous of merging. They are not, nor were they meant to be, panaceas 

applicable to every conceivable merger situation. Unfortunately, they 

are least appropriate to a dynamic frontier of antitrust such as that 

explored in the present study. For all its pitfalls, the case-by-case 

approach to conglomerate merger litigation would appear, at this stage 

in the law's evolution, to be mandatory. 

^*James F. Rill, Interview, April 14, 1969. 



CHAPTER 17 

ADDITIONAL PROPOSALS TO REGULATE CONGLOMERATES 

Under existing law, companies holding at least 25 per cent of 

the stock of two or more banks are strictly supervised by the Federal Re

serve Board. However, due to a loophole in the 1956 Bank Holding Company 

Act, a corporation which controls only, one bank may acquire other busi

nesses totally unrelated to banking. This loophole enables, for example, 

a conglomerate to purchase majority control in one bank without any fears 

as to restriction of its other activities. With the assets of the bank 

subsidiary at its disposal its ability to grow through the acquisition of 

other businesses is greatly enhanced. Thus, many banks have become large 

conglomerate holding companies. 

One-Bank Holding Company Conglomerates 

Growth and Dangers. In the 18 month period ending in February, 

1969, 34 of the nation's 100 largest banks, with deposits of more than 

$100 billion, either formed or announced plans to form one-bank holding 

companiesThe procedure is simple. Bank shareholders merely exchange 

their shares in the existing bank for stock in a holding company whose 

sole asset becomes the bank. This new holding company is then unre

stricted as to future expansion in non-banking areas. In essence, the 

bank has become a conglomerate holding company. 

22Wall Street Journal. (February 13, 1969), p. 24. 

590 
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Underlying the spread of one-bank holding companies, the House 

Banking & Currency Committee has found, are such factors as the desire to 

make wider use of computers owned by banks, to get a clearer picture of 

the profitability of certain bank services by splitting them off into 

separate subsidiaries, and to insure themselves against possible court 

decisions that banks cannot engage directly in such activities as in

surance and travel services.^ Very important in the past two years has 

been a further factor: Tender offers to bank shareholders by acqui-

sition-minded conglomerates encourages a bank to defend its competitive 

interests a n d  independence b y  diversifying t h e m s e l v e s C o n g l o m e r a t ion 

begets further conglomeration. 

One-bank holding companies have moved into at least 119 different 

non-banking activities, including transportation, real estate, manu

facturing, wholesale and retail sales, mining, petroleum, and agriculture. 

A short-run danger of one-bank holding companies is that some banks may 

be tempted to make riskier loans in order to maximize their profit. Un

sound financial decisions may be made in order to give large amounts of 

credit to subsidiaries of the holding company. Discrimination in loan 

policy is possible, and a bank holding company can force other borrowers 

to give business to the holding company's subsidiaries--a reciprocal ef

fort similar to that examined in Chapter 10. 

^Hearings, April 15-18, 1969. 

24 
For example, AMK Corporation, a large conglomerate whose sub

sidiaries include Morrell, the meat packer, and United Fruit, is seeking 
control of Security National Bank of New York, with 50 branches and $840 
million in assets. With this huge asset base, AMK would be aided graatly 
in its future expansion plans into non-banking areas. Wall Street 
Journal, (February 18, 1969), p. 4. 
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Testimony in April, 1969, before the House Banking & Currency 

Committee revealed some of the possible unfair advantages accruing to a 

one-bank holding company engaged in businesses other than banking. An 

Indianapolis travel agent revealed that it was virtually impossible for 

his independent concern to compete with a one-bank holding company's 

travel agency subsidiary. The bank would get the names of his best cus

tomers from checks payable to his travel agency, and then would offer 

these customers financing far more favorable than an independent travel 

agent could provide.^ Other examples abound. 

So severe are the implications that Adolf A. Berle has cautioned 

that the "unregulated growth of one-bank holding companies threatens to 

transform the American economy into a system of huge complexes controlled 

by a few families. He adds: "Holding company control of complexes of 

companies with assets running into astronomic figures at once affect 

possibilities of employment of life for a great many people."^ The 

president of the Independent Bankers Association of America contends 

that "nationalization of banking is a possibility if one-bank holding 

companies are not controlled.There are at present more than 880 

bank holding companies in the United States (including more than 100 

registered bank holding companies subject to provision of the Bank 

Holding Company Act of 1956) which threaten, concludes the House Banking 

^Hearings, House Banking & Currency Committee, (April 16, 1969). 
Testimony of Mr. Grueninger. 

26Ibid.. (April 15, 1969). 

2^Ibid., (April 16, 1969). Testimony of Mr. Milner. 

i 
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Committee's Chairman Wright Patman, to drastically change the American 

28 
enterprise system. 

Proposed Remedial Legislation. Cognizant of the potential 

dangers resulting from unregulated one-bank holding companies, Congress 

is expected to pass remedial legislation in the 91st Congress. Two pro

posals have been introduced in the House of Representatives, one by 

Chairman Patman (H.R. 6778) and.another by Congressman Widna11 for the 

Nixon Administration (H.R. 9385). 

The key difference between the bills revolves around the question 

of how tightly the Government should restrict the activities of one-

bank holding companies. The Administration proposal would provide for 

fairly loose regulation, while the Patman bill seeks a much stronger ap

proach. Specifically, there exist four differences between the two: 

(1) H.R. 6778 would limit ore-bank holding companies to the same narrow 

range of activities allowed n-ultibank holding companies under the 1956 

law; H.R. 9385 would allow expansion into "financial" lines of business, 

including insurance, data processing, travel services, and possible mutu

al funds. (2) Under the Patman proposal, the Federal Reserve Board would 

be the sole regulator, whereas the Administration seeks a share responsi

bility by the Federal Reserve, the Comptroller of the Currency, and the 

Federal Deposit Insurance Corporation. (3) Operations prohibited by the 

new law would be subject to divestiture in H.R. 6778; a "grandfather 

clause" would exempt acquisitions made before July 1, 1968 in H.R. 9385. 

(4) Finally, the Patman bill would not permit interlocking officers or 

28Ibid.. (April 15, 1969). 
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directors among insured banks, bank holding companies, savings and loan 

associations, mutual savings banks, securities brokers and dealers, while 

the Administration bill seeks no such prohibition.^ 

Chairman Patman, whose committee must write and approve the final 

bill, has severely criticized the Administration bill in that it has 

"crippling defects right at the nerve center of this entire legislative 

effort.""'® The Texas Democrat claims that the Treasury bill (H.R. 9385) 

would broaden the definition of activities in which bank holding com

panies could engage, and its "loose" ianguage would allow large'banks to 

go into insurance and other unrelated fields of business. He had ex

pressed concern about the spreading of enforcement jurisdiction among 

three agencies. "There is very strong evidence," Chairman Patman con

tends, "that none of this jurisdiction should fall to the Comptroller of 

the Currency who has taken a consistent attitude that the national banks 

o -I 
should be allowed to enter any business anywhere and at any time.'0 

Other critics have condemned the Administration's grandfather clause. 

Milton Shapp testified, for example, that this was analogous to "locking 

the garage door after the Rolls Royce had been stolen."J 

^H.R. 6778, "A Bill to Amend the Bank Holding Company Act of 
1956, and for Other Purposes," introduced February 17, 1969, 91st Cong., 
1st Sess; H.R. 9385, "A Bill to Broaden the Definition of Bank Holding 
Companies, and for Other Purposes," introduced March 24, 1969, 91st 
Cong., 1st Sess. 

30Wall Street Journal. (March 25, 1969), p. 3. 

^The Administration bill requires the three agencies to compile 
unanimously a "laundry list" of activities in which one-bank holding 
companies could engage. Thus, any one could exercise effective veto 
power over the other two. 

•^Hearings, House Banking & Currency Committee, (April 16, 1969). 
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The chief criticism of the Patman bill has been expressed by 

Charles Walker, Assistant Secretary of the Treasury. He argues that the 

definition of financial activity "will change over the years" and the 

Administration's bill is designed to permit the regulatory agencies to 

adjust their definitions "over time--but not too fast."33 Adds Assist

ant Attorney General McLaren: "(B)anking is not a static form of 

activity (so) there is a good economic case for providing greater flexi

bility as to the financial areas which banks and their affiliates are 

permitted to enter, provided this can be accompanied with adequate safe

guards for competition and other interests. 

An interesting split has developed in the Federal Reserve Board. 

Chairman William McChesney Martin supports the Administration's bill, 

although he favors keeping the Federal Reserve in sole charge of regu

lating bank holding companies. The Board's Vice Chairman, J. L. Robert

son, however, dissents.and advocates passage in its entirety of the rival 

bill sponsored by Chairman Patman.^ Like the Reserve Board, banks are 

divided on the issue.^ Many feel that even the Administration's grand

father clause is too severe as acquisitions by one-bank holding companies 

have been made since July 1, 1968. They suggest a later expiration date. 

As of early May, 1969, it appears likely that a modified version 

of the Patman proposal will be passed by Congress. There exists 

33Ibid.. (April 17, 1969). 

34Ibid. 

35Ibid.. (April 18, 1969). 

36 
Ibid., Testimony of Secretary of the Treasury David Kennedy, 

(April 17, 1969). 

i 
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substantial agreement among the House Banking & Currency Committee's 

Democratic majority and some Republicans on three key points: (1) The 

bill should include a short list of specific non-banking businesses that 

bank affiliates could be permitted to engage in--this list would probably 

not include insurance; (2) Only one Government agency, probably the Fed

eral Reserve Board, should be given responsibility to regulate one-bank 

holding companies; (3) A grandfather clause will be included in the bill, 

although it may not be the June 30, 1968 date specified in H.R. 9385."^ 

It appears that 1969 will witness new and necessary legislation 

to control banking conglomerates. Whatever bill finally emerges will 

not make illegal one-bank holding companies, but will strictly regulate 

the nature of the activities in which such companies can participate. 

Chairman Wilbur Mills of the House Ways and Means Committee has already 

introduced a tax bill that would ease divestitures by one-bank holding 

companies, making this remedy nore palatable to those companies already 

engaged in multidudinous non-banking operations.^® 

Lesser concern has been shown a related phenomenon, namely the 

takeover by conglomerates of insurance companies with immense assets. 

For example, International Telephone & Telegraph, whose acquisition of 

Canteen Corporation is now being challenged (see Chapter 10), is ac

quiring the Hartford Fire Insurance Company, whose assets at the end of 

1968 exceeded $1.9 billion. Teledyne, Inc. in 1968 acquired 52 per cent 

of United Insurance Company of America. Home Insurance Company has been 

acquired by City Investing Company, another major conglomerate. 

3^Wall Street Journal. (May 6, 1969), p. 3. 

38Wall Street Journal. (March 27* 1969), p. 4. 
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In its Annual Report to Shareholders. Teledyne, a techno-

logically-oriented conglomerate, explained its acquisition of United 

Insurance in these terms: It "will assist in providing the greatly en

larged financial base that will be essential a few years in the future 

for maintenance at that time of our established pattern of growth. 

J. B. Fuqua, Chairman of the Board of Fuqua Industries, Inc., a conglom

erate now seeking an insurance subsidiary, shares Teledyne's view: "There 

are great opportunities in companies of that type because they have tre

mendous assets. 

Conglomerate take-overs of insurance companies not only assure 

future increases in national conglomeration, but may well pose a threat 

to the entire insurance industry. In testimony before the House Banking 

Committee vis-a-vis one-bank holding companies, the danger that insurance 

companies will be "milked" through excessive dividends to the conglomer

ate parent was mentioned.^ Most states now bar insurance companies 

from acquiring an insurance concern and then using the assets of that 

concern to expand via acquisition into a multitude of new business areas. 

Governor Nelson A. Rockefeller of New York has had legislation 

introduced in Albany that would give state regulators the power to pre

vent conglomerates from acquiring New York-based insurance companies 

-^Teledyne, Inc., 1968 Annual Report, p. 3: "Insurance Giants 
Move Into Funds," Business Week, (March 15, 1969), pp. 114-118; Wall 
Street Journal. (March 3, 1969), p. 6. 

^"A Presentation Before the Financial Analysts Federation 
Meeting," Atlanta, Georgia, October 9, 1968 (privately printed). 

^Hearings, House Banking & Currency Committee, (April 17, 
1969). Testimony of Charles Walker. 

^%all Street Journal, (February 19, 1969). 
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The proposed legislation also would increase the state's supervisory 

powers over insurers based outside New York but doing business within the 

state. Explaining the purpose of his bill, Governor Rockefeller states 

that it is intneded to "prevent the indiscriminate over-concentration of 

economic power and to forestall potential abuses." He fears that ex

isting regulation leaves open the danger that a conglomerate may strip a 

subisdiary insurer of the assets needed for its proper functioning. 

The potential for conglomerate abuse of the insurance industry 

would appear to be at least as great as that in banking. It is strongly 

urged, therefore, that the Congress give the problem the same sort of 

study it has one-bank holding companies and come forth with appropriate 

remedial legislation. National legislation similar to the Rockefeller 

proposal may be necessary. 

Regulatory Immunity 
C 

As noted in Part I, the Federal Trade Commission and Department 

of Justice lack direct supervision over the activities of companies in 

regulated industries even where antitrust questions may be involved. 

The result has been the transformation of some transportation companies 

into large conglomerate holding corporations engaged in many activities 

outside the regulated industry. There are two arguments which favor a 

restrictive interpretation of the statutory immunity provision.^ First, 

The regulatory agencies, due to the limited scope of their normal re

sponsibilities, develop a highly specialized expertise not easily trans

ferable to other industry settings. The Interstate Commerce Commission, 

^See Davidow, op. cit.. p. 1284. 
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for example, may have little knowledge of the chemical industry. Second, 

the regulatory agencies tend to rely upon accumulated experience and sub

mission of information by companies subject to their jurisdiction rather 

than upon field investigation, for information relevant to regulatory 

rulings. This may prove inadequate when the companies involved are no 

longer solely engaged in the regulated activity. 

Transportation Conglomerates. To date the Interstate Commerce 

Commission has treaded lightly on conglomerate matters.^ There is a 

growing awareness within the agency, however, that some railroads are 

using the conglomerate holding company form to divert resources away 

from the money losing transportation side of their business and putting 

it into faster growth areas. The Chicago & Northwestern Railway, for 

example, formed itself into a conglomerate holding company called North

west Industries, Inc., and subsequently bought numerous companies outside 

the railroad field. Its latest attempt to purchase the B. F. Goodrich 

Company has brought Justice Department condemnation. 

There is growing concern as to whether these diversification at

tempts represent a serious intent to discharge common carrier duties or 

whether they represent the erection of financial empires for other pur

poses. Legislation that would clarify the jurisdiction of the regulatory 

agencies in terms of antitrust activities and the realms in which trans

portation companies may operate is urgently needed. 

The first attempt in this direction resulted from the acquisition 

by Resorts International, a hotel and casino conglomerate, of a large 

^"Conglomerates Under the Gun," op. cit., p. 28. 
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block of stock in Pan American World Airways, Inc.4-* It was feared that 

Resorts' ultimate intention was to take over Pan American. The airline's 

former Chairman, Juan Trippe, and its current President, Najeeb Halaby, 

sought and won White House backing for quick legislative action to head 

lift 
off the acquisition. A bill was introduced in the 91st Congress by 

House Commerce Committee Chairman Harley 0. Staggers and by Senators 

Norris Cotton and Commerce Chairman Warren Magnuson which would permit 

the Civil Aeronautics Board to veto the acquisition of more than five 

per cent of an airline's stock by a company that was not already in the 

airline business.^ Present law gives the Board power to veto or other

wise regulate mergers and acquisitions only within the airline industry. 

While the objectives of such bills may be commendatory, the 

danger remains that, once an acquisition outside the regulated industry 

is approved by the regulatory agency, it may then become immune from 

antitrust prosecution. Under existing law, C.A.B. approval of a merger 

between two airlines exempts the transaction from the antitrust laws. 

The Assistant Attorney General has indicated with justification that he 

does not want to see this immunity enlarged so as to include non-trans

portation businesses.^ 

^This is not the only conglomerate effort to acquire an air
line. Ling-Temco-Vought, Inc. now controls Braniff Airways, Inc., and 
General Tire & Rubber Company holds a controlling interest in Frontier 
Airlines. 

^'\Jhy Washington Rode With Pan Am," Business Week, (March 15, 
1969), p. 40. 

^Wall Street Journal. (March 27, 1969), p. 11. 

48Ibid. 
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For example, assume that Resorts International acquires control 

of Pan American with C.A.B. approval. Later, another hotel company might 

seek C.A.B. approval to acquire control of Resorts International, thus 

indirectly gaining control of Pan American. The Board's approval of the 

second acquisition could give rise to a claim that the transaction has 

been immunized from the antitrust laws. To prevent such a possibility, 

it is necessary that Congress make clear in any bill enlarging juris

diction of the regulatory agencies that no antitrust exemption is in

volved for transactions whose adverse consequences may extend beyond the 

confines of the regulated industry. 

Communications Conglomerates. Transportation companies are not 

alone among regulated businesses in their search for mergers with un

related enterprises. The communications industry, so important in our 

society, is becoming a collection of large conglomerate enterprises. 

Soaring revenues from television advertising, combined with Government 

restrictions on the number of stations that can be owned, have led many 

AQ 
broadcasting companies to acquire firms in other industries. The 

Columbia Broadcasting System, for example, has bought the New York 

Yankees, Rollins Broadcasting has acquired the nation's largest pest ex

terminator (Orkin Exterminating Company), Taft Broadcasting owns bowling 

centers, Storer Broadcasting has plastic and steel tubing subsidiaries, 

Metromedia owns an ice show and outdoor advertising facilities, MCA con

trols Universal Pictures, Decca Records, and a large savings and loan 

association. 

^See testimony of Joel Dirlam, Concentration Hearings (1965), 
op. cit., esp. p. 754. 
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Significant to our democratic system is the fact that large con

glomerates are moving into the broadcasting industry. The Federal Com

munications Commission has launched a study into what it terms "the 

possible social, economic and political consequences in the broadcast 

field of the conglomerate trend and of the licensing of broadcasting 

stations to any other person or entity with other large-scale business 

interests."^ Unfortunately, the Commission remains split over the issue 

of broadcast ownership and apparently will do little more than study con

glomerate take-overs of radio and television stations. In the Same week 

in February, 1969, that it ordered the investigation, the F.C.C. approved 

the acquisition by three different conglomerates of television and radio 

stations. The inquiry was supported by a five-to-two vote; the take-overs 

by a four-to-three vote.-'-*-

Legitimate concern exists that a station's journalistic opera

tions may be influenced by the conglomerate's other economic and political 

interests. It was this sort of worry and resultant pressure that caused 

the International Telephone & Telegraph Company to abandon its proposed 

acquisition of American Broadcasting Companies in January, 1968. Under 

existing law, however, conglomerates may continue to take over broad

casting enterprises with F.C.C. approval. If the Commission's current 

study reveals dangers inherent in the practice, it is hoped that remedial 

restrictive legislation will be forthcoming. 

5%all Street Journal, (February 10, 1969), p. 2. 

51Ibid. 

52Ibid. 
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Tax Law Changes 

Our tax laws encourage the formation of conglomerate enterprises 

by permitting companies to exchange their securities tax-free in a merge. 

Under Section 368 of the Internal Revenue Code, an equity-for-equity 

exchange in a merger is a "non-transaction" so far as the tax laws are 

concerned. The trading of a security in Corporation X for another se

curity in Corporation Y theoretically leaves the shareholder's investment 

unchanged. If he sells his stock or other security in the new company, 

the basis for its original value goes back to the price he paid for it 

(i.e., the price at which he bought his stock in Corporation X). Thus, 

taxes on any gains in value will be deferred until he ultimately sells 

his new security. 

The "installment sales provision" of the Internal Revenue Code 

is particularly important. It allows the stockholder who accepts debt 

in exchange for his equity security to defer his tax liability over the 

life of the debt."*"* For the exchanger of equity for debt, there may be 

no tax at all due to the reorganization provision of the Code. For the 

acquiring conglomerate, tax advantages are many. First, by exchanging 

debt for equity, all of the earnings of the acquired company are added 

to those of the surviving company with no immediate increase in the 

number of outstanding shares resulting. Thus the per share earnings of 

the new company will show an immediate improvement.-*^ Moreover, the 

-^"Mills Squints at Conglomerates,11 Business Week, (March 8, 
1969), p. 80. 

-^This assumes, of course, that these earnings are not computed 
on a "fully-diluted" basis. More on this accounting principle in a 
later section. 
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debt service charge, even if it exceeds the earnings of the acquired 

company, may be manageable in that such interest is at present fully tax 

deductible. 

The Internal Revenue Service has not yet ruled whether debentures 

and other forms of debt issued in conglomerate mergers are "evidence of 

indebtedness" necessary to place the transaction under the Code's in

stallment sales provision. It is obvious that many conglomerates have 

been betting that the IRS would rule in their favor. 

Another tax device encourages conglomerate acquisitions of busi

nesses which have past records of loss. If a company, for instance, has 

accumulated a loss of $10 million over a specified period of years and 

then merges with a profitable conglomerate, these past losses may be 

written off against the conglomerate's present earnings. Assuming that 

the acquired corporation can eventually be made profitable, this added 

tax advantage resulting from its previous losses is tempting. The Con

centration Hearings in 1964 found, for example, that when Textron took 

the American Woolen Company, it used the latter's tax losses to finance 

further expansion.-^ It will be recalled from Part I that the Bangor 

Punta Corporation turned its huge loss from expropriation of Cuban 

property into a tax advantage, enabling it to acquire profitable com

panies assured of tax free earnings for many years. Many railroads with 

huge accumulated deficits are forming conglomerate holding companies to 

profit in a similar fashion from the tax laws. 

-^Testimony of Harrison Houghton, op. cit., p. 180. 
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It is not surprising that the Securities and Exchange Commission 

has noted an increasing popularity of debt securities in exchange offers. 

In 1966, its report, "Security Registrations for Purposes of Exchange," 

found that there were but three such issues, valued at $47.8 million. 

In 1967 there were seven issues worth $85.2 million, and in 1968 there 

were 31 such issues for a value of $4,438 billion.Indeed, Loew's 

Theatres acquired the P. Lorillard Company entirely for debentures--

issuing $400 million of debt for this one acquitition.-^ 

The Chairman of the House Ways & Means Committee, Wilbur D. 

Mills, never known as an advocate of a strong antitrust enforcement, has 

recently evidenced his concern over the ways of conglomerate mergers. 

Fearing that the tax ramifications discussed above may be encouraging 

the movement, Mills has introduced H.R. 7489 in the First Session of the 

91st Congress which is designed to limit deductibility of interest on 

debt securities. In mergers where more than 35 per cent of the total 

price paid is in debt, the bill would set up a formula to reduce the 

C O  

amount of interest payments on that debt which would be tax deductible. ° 

A second section would bar debentures or other forms of debt used in 

mergers as evidence of indebtedness, thereby closing the installment 

sales provision to corporation mergers. 

56 
Cited in a "Statement by Richard W. McLaren before the House 

Ways and Means Committee," March 12, 1969 (Department of Justice 
print), p. 19. 

"^The total of all types of issues registered in 1968 for the 
purpose of exchange numbered 158, for a total of $11.2 billion. Thus, 
debt issues constituted about 20 per cent of the total number, but 
more than 39 per cent of the dollar value. Ibid. 

C O  

"Mills Squints at Conglomerates," loc. cit. 
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Hearings before the Ways and Means Committee have focused on the 

tax treatment of bonds and debentures, on the extent to which loss-carry

forwards should be retained in acquisitions, and the desirability of 

providing a longer period for payment of estate taxes following the 

owner's death in a closely held business. Testifying before the Com

mittee, Assistant Attorney General McLaren strongly urged passage of the 

Mills' bill, stating: "To the extent that this committee finds that the 

tax laws are in fact generating undesirable mergers, I hope that remedial 

legislation can be worked out, without prejudice to beneficial mergers 

or to legitimate borrowing. 

Chairman Mills has expressed his hope that the "conglomerate 

merger tax bill" can be passed quickly as a separate item rather than as 

part of the broad tax-reform measure that will be debated in the 91st 

Congress. The committee's senior Republican, Representative Byrnes of 

Wisconsin, has promised his support for the bill. 'YJe have to legislate 

on that," Mr. Byrnes said in a recent interview. The use of tax benefits 

in conglomerate mergers has gone "way beyond what Congress intended."^ 

Not all Congressional figures agree with Congressmen Mills and 

Byrnes. Senator Russell Long of Louisiana provides us with another ex

ample of the inevitable conjunction of politics and antitrust. Lykes 

Corporation, a New Orleans-based conglomerate, is seeking to merge with 

the Youngstown Sheet & Tube Company. Louisiana is home for two of the 

most powerful men in Congress on tax matters--Democratic Chairman Long 

of the Senate Finance Committee and Representative Hale Boggs, number 

-*^Wall Street Journal. (March 13, 1969), p. 2. 

^^Wall Street Journal, (March 12, 1969). p. 3. 
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two Democrat on the House Ways and Means Committee. Faced with the pos

sibility of tax changes detrimental to its forthcoming merger, Lydes 

bitterly complained to Russell and Boggs. The result became apparent on 

March 17, 1969, when Senator Long issued a press release that should 

hearten all conglomerates: "I intend to oppose any sort of retroactive 

legislation that could in any way impose financial hardship upon American 

businessmen and investors who are proceeding with their plans in accord 

with the law as we understand it today.The Senator added: "(A)nd 

I doubt very much that it will receive sympathetic consideration by the 

Senate Finance Committee in its present form." 

Although Mills' H.R. 7489 may experience some difficulty in Con

gress, its eventual approval is predicted on Capitol Hill. According to 

one antitrust authority, "tax changes are about the only thing relevant 

to antitrust likely to come out of this Congress."0'1 Several companies 

engaged in merger activity apparently agree that the bill will pass. At 

least one concern cancelled merger plans altogether due to possible tax 

law changes (W.R. Grace & Company's proposed union with Fischbach & 

Moore).^ Likewise, the merger terms of Reynolds Tobacco Company and 

McLean Industries were revised substantially after Chairman Mills intro

duced his proposal.64 

Stock Exchange Delisting. The New York Stock Exchange has taken 

the initiative by giving notice that it may refuse to list debt securities 

^*Wall Street Journal, (March 18, 1969), p. 9. 

62 
Interview (anonymous), April 14, 1969, 

"Conglomerates Under the Gun," loc. cit. 

f\LL 
Ibid., Wall Street Journal, (March 3, 1969), p. 14. 
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issued in merger transactions the interest payments on which are not sup

portable by current earnings sans tax benefits. According to Exchange 

President Robert W. Haack, the N.Y.S.E. may consider delisting certain 

conglomerate securities Indeed, in early March, 1969, the Exchange 

did refuse to list an additional 14.6 million common shares of General 

Host Corporation and $347 million in debentures involved in General 

Host's attempt to gain control of Armour & Company. The refusal resulted 

from a question of whether General Host, a conglomerate food and tourism 

concern, could service the $11.3 million annual interest on the deben

tures should such interest no longer be deductible from the combined 

corporations earnings.00 

Accounting Changes 

The accounting profession has also intervened to prevent what 

may be an illusion of profitability resulting from convertible debt is-
» 

sued in mergers. As noted earlier, a company may exchange debt for 

equity and immediately report higher per share earnings. The Accounting 

Principles Board, rule-making arm of the American Institute of Certified 

Public Accountants, has recommended that earnings be reported on a fully-

diluted basis.^ That is, in determining the per share earnings of a 

^"*Mr. Haack later softened his tone, stating that "(W)e aren't 
considering delisting anybody at this time." Wall Street Journal, 
(March 3, 1969), p. e. 

^^Wall Street Journal, (March 26, 1969), p. 2. 

^Clern Morgello, "The Conglomerates Face An Accounting," 
Newsweek, LXXIII (April 7, 1969), p. 66. See also Joseph d'Aleo, "The 
Conglomerates: A Wall Street Reappraisal," Mergers & Acquisitions, 
III (May-June, 1968), p. 50. 
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company with convertible debt, convertible preferred stock and/or war

rants outstanding, computation would be made as if all had been converted 

into common stock. According to the S.E.C., this will prevent highly 

acquisitive firms from attracting investor interest with statistics indi

cating the dilution which will occur when all the former shareholders of 

the acquired companies exercise their right to convert their new securi

ties into common stock. 

The Securities and Exchange Commission has also indicated that 

it is misleading to make year-to-year comparisons of a company's earnings 

by comparing "pooled" figures for a particular year with "unpooled" 

figures for the prior years.In one case cited by the S.E.C., the 

conglomerate had issued its annual report to shareholders showing 1967 

sales, net income, and per share earnings that included the results of a 

company acquired in 1967. The comparative 1966 figures were published 

without restating them to include the figures of the acquired company. 

The S.E.C. found that these comparisons were misleading as a measure of 

the growth of the company in 1967. Had the comparisons been made with 

1966 figures that were restated retroactively to include the accounts of 

the acquired company, there would have been reported for 1967 percentage 

decreases in net income and per-share earnings and only a nominal per 

cent increase in >*les. 

Companies now must recompute all prior years sales and earnings 

on a pooling-of-interest basis if they are to be compared with the 

present year's figures. It is this restatement which has taken much of 

^'Vfindow on Washington," Mergers & Acquisitions, III (September-
October, 1968), pp. 78-82. 
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the "glamor" out of conglomerate stocks. Only internal growth will now 

result in a year-to-year increase in per share earnings. 

Divisional Reporting 

An additional regulation being considered by the Securities & 

Exchange Commission in conjunction with the American Institute of Certi

fied Public Accountants would assist in evaluating and restraining 

comglomerate mergers. This would require conglomerates to report the 

sales and income of each division separately. The Wall Street Journal 

reports that the S.E.C. has proposed new rules requiring a breakdown for 

each product or service that, during the preceding two fiscal years, con

tributed at least ten per cent to the sales and operating revenue of the 

conglomerate.69 Such divisional reporting would have two immediate ad

vantages. First, it would make easier the evaluation of efficiency of 

diversified companies, thus helping us determine if there are economic 

arguments favorable to conglomeration. Second, the data would make it 

easier to ascertain if conglomerates do tend to subsidize losses in some 

markets or products from the earnings in others. 

A handful of conglomerate enterprises already break down earnings 

on a divisional basis. U. S. Industries, for example broke down 

earnings for the first time in its 1968 Annual Report. Shareholders were 

told that 28 per cent of pretax earnings came from apparel and acces

sories; 26 per cent from industrial systems, machinery and components; 

23 per cent from housing, building materials and construction; 12 per 

^September 5, 1968), p. 5. 
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cent from furnishings; seven per cent from service businesses; and four 

per cent from consumer durables.^® 

Jack G. Milne, a Vice President of Bangor Punta Corporation 

(which is a pioneer in divisional reporting), concedes that full dis

closure may be a "mixed blessing," and once a company does so, "there is 

no turning back." He notes that competitors may move into the company's 

more profitable areas, and that company executives may expect a "harder 

grilling from analysts" when profits fail to keep pace with sales. Never

theless, Mr. Milne believes that full disclosure is a boon to investors 

and also serves as a spur to management:' "The results of their efforts 

71 are now out in the open for everyone to see. 

The investment community has long supported divisional reporting 

for conglomerate firms. Yura Arkus-Duntov, an investment officer with 

the Dreyfus Corporation, told the Hart subcommittee that witnout product-

line or otherwise sequented reporting it ics impossible for the investor 

to make an intelligent investment decision with respect to conglomerate 

enterprises.72 ])r. willard F. Mueller adds another advantage: Disclosure 

7^1968 Annual Report; See also Wall Street Journal. (February 28, 
1969), p. 16. 

^Other conglomerates have undertaken voluntarily full disclosure. 
For example, Gulf & Western Industries in 1968 devoted two pages of its 
Annual Report to a breakdown of sales both by operating groups and by 
markets served. Indian Head, Inc., provides detailed economic information 
about each industry in which the company operates. Unfortunately, these 
are the exceptions rather than the rule. Offended by what he described 
as Litton Industries' "expensive art catalogue" Annual Report for 1968, 
critic Lewis Gilbert reprimanded the company for "ostrich-like reports" 
which reveal little about Litton's operations. "Corporate Reports Open 
Wider." Business Week. (March 29, 1968), p. 57. 

^Cited by A. A. Sommer, Jr., "Conglomerate Disclosure: Friend 
or Foe?" Business Lawyer. XXII (January, 1967), p. 322. 
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would indicate to potential competition the desirability of competing 

in a given market, thus encouraging freer competition. Dr. Mueller's 

conception of proper reporting would, at least in the food industry, re

quire breakdowns on a geographical as well as product-line basis. Still 

another advantage of divisional disclosure is that it would permit analy

sis of the entent of concentration in any industry. Unless Litton In

dustries, for example, discloses the volume of its shipbuilding sales, 

it is difficult to ascertain the extent of concentration in that industry. 

There are, however, a number of practical problems vis-s-vis con

glomerate divisional disclosure. Conglomerates are organized differently, 

some operating through largely autonomous subsidiaries (i.e., Ling-Temco-

Vought, Inc.) and others through closely coordinated division (i.e., 

Litton Industries). Each division or subsidiary may operate in many 

geographical areas and produce more than one product. 

Reporting by division may do little to clarify the contribution 

of specific products to total performance. The difficulties of using 

divisions as the basis for reporting is highlighted by the testimony of 

George M. Bunker, President of Martin Marietta Company, Inc., who ap

peared before the Hart subcommittee. Martin-Marietta reports profits 

divisionally but recognizes its limitations. Mr. Bunker stated that one 

of the separately reporting divisions was his company's Chemical Div

ision, which included "printing ink, dye-stuffs, concrete additives and 

the industrial sand business." The Glidden Company also reports sepa

rately its "Chemicals Group," he noted. But Glidden's division makes 

titanium dioxide, copper, tin, lead and other ferrous and non-ferrous 
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powders. Comparing the two ad "divisions" would be meaningless without 

70 
a further breakdown. 

Product line reporting rather than divisional reporting may be 

necessary. A problem immediately arises, however. How significant a 

part of the conglomerates' business should the segment be to require 

separate disclosure. If ten per cent is the norm, as suggested by the 

S.E.C., then a product line with sales of five million dollars would 

have to be reported by a conglomerate with total sales of $49 million, 

but not by a conglomerate with more than $50 million in sales. Compara

bility inevitably suffers. Furthermore,' there is no simple definition 

of product lines. Unless a digit-level of the Standard Industrial Clas

sification is required, some companies will lump together what other 

conglomerates consider to be separate product classes. 

Accounting difficulties also make more difficult the task of 

product or divisional disclosure. To be cbmparable, the conglomerates 

will have to disclose the methods used in allocating corporate costs and 

overhead. The American Institute of Certified Public Accountants has 

urged that, due to this problem among others, segmented reports not be 

included among those to which the auditor's opinion relates.^ It is 

doubtful if the accounting profession will be able to conform segmental 

reporting to standard auditing practices overnight. 

Despite these difficulties and limitations, the accelerating move

ment toward the absorption of independent companies into conglomerate 

73 
For a discussion of these difficulties, see Sommer, ibid., 

pp. 325-326. 
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enterprises requires segmental reporting if the investing public and the 

antitrust enforcement agencies are to have the basis upon which to act 

appropriately. According to Manuel F. Cohen, former Chairman of the 

S.E.C., that Commission has authority under the Securities Act of 1963 

and the Securities Exchange Act of 1934 to require disclosure to the ex

tent that the S.E.C. finds such necessary and appropriate in the public 

interest.^ He notes that companies reporting to the S.E.C. already are 

required to make appropriate disclosures of the business they do and its 

development over the years. According to current S.E.C. proposals, con

glomerate companies will be required to report sales and profits for each 

line of business that contributes more than ten per cent to total sales 

and revenues or to income before taxes and extraordinary items. Dis

closure would also be required when one line of business results in a 

loss of ten per cent or more.76 Such disclosure rules are both necessary 

and appropriate considering the magnitude 'of the conglomerate movement 

in the late 1960s, although an across-the-board ten per cent criterion 

may be found inadequate. 

Other Proposals 

Part IV concluded that the Clayton Act, as presently constituted, 

is adequate to deal with most conglomerate mergers involving large corpo

rations. Compulsory pre-merger clearance and greater utilization of 

private suits, in conjunction with the regulation of one-bank and 

^Hearings Before the Subcommittee on Antitrust and Monopoly of 
the Senate Committee on the Judiciary, Concentration Hearings Part V 
("Concentration & Divisional Reporting), (Washington: Government 
Printing Office, 1966), pp. 1982-1986. 

76 
"Corporate Reports Open Wider," oji. cit., p. 56. 
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insurance holding companies, the closing of tax loopholes, the limi

tation of regulatory immunity, and the requirement of product line re

porting should contribute additionally to the statutory restrictions of 

Section 7. 

Not all parties share the view that present law is sufficient to 

handle the conglomerate merger wave. Donald F. Turner, Antitrust Div

ision Chief under President Johnson, continues to believe that "new 

legislation would be necessary if one wished to make really heavy in-

77 roads on the conglomerate merger movement." Professor Turner feels 

that Section 7 cannot deal with the pure' conglomerate acquisition, this 

undoubtedly accounting in part for the lack of filing of such suits 

during his term.^ His successor, Richard W. McLaren, concurs with the 

findings of this study, namely that present statutes are adequate to 

deal with most conglomerate mergers which may threaten competition and 

that they should be tested in the courts scuch as to determine the outer 

limits of their applicability. 

The Prohibition of All Mergers. Of course, the quickest and most 

effective way to deal with conglomerate mergers would be to prohibit all 

of them or all over a particular size. As noted in Chapter 1, this 

^Correspondence, dated March 19, 1969. 

^®A Cabinet Committee appointed by President Johnson to study 
"Industrial Structure and Competition Policy" supported the Turner theses, 
concluding that Section 7 "is inadequate to cope with the massive in
dustrial restructuring resulting from current conglomerate merger 
activity." Study Paper No. 2 of the Staff of the Cabinet Committee on 
Price Stability, op. cit., p. 86. A semi-secret antitrust report prepared 
for President Johnson by a task force of professors and lawyers under 
the direction of Dean Phil C. Neal of the University of Chicago Law 
School, recommended concentration of antitrust fire on giant oligopolies 
(i.e., General Motors) rather than on conglomerates. Newsweek. (June 2, 
1969), pp. 80-83. 



616 

would have more drawbacks than advantages. The result would be the loss 

of many socially and economically desirable mergers. 

It is doubtful if the size of firms could be limited in absolute 

terms as some thinkers have suggested.79 The appropriate maxima would 

have to vary with industries and the practical problems, even assuming 

the ultimate objective to be desirable, would be immense. 

The widespread prohibition of mergers would impose serious bur

dens upon the owners of business who wish to liquidate their ventures. 

The market for capital assets would be significantly damaged if all 

mergers were declared illegal. As Professor Turner writes: "By en

hancing the value of assets when owners wish to sell, a strong capital 

assets market increases the reward of successful entrepreneurial endeavor. 

In this way the possibility of mergers stimulates the formation and 

growth of new firms . . ..Permitting free transfer of capital assets 

results in a more proper resource allocation, placing these resources in 

the hands of those who will use them to their greatest economic advantage. 

Preventing all mergers might actually reduce society's total output of 

goods and services. 

A number of proposals have been suggested which would restrict 

mergers more than current legislation but not to the extent of prohibit

ing them altogether. For example, the Attorney General's National Com

mittee to Study the Antitrust Laws recommended in 1955 that the largest 

^For example, Fred I. Raymond in 1947 recommended limiting the 
size of firms in absolute terms, such as a maximum amount of total assets 
or employees. The Limit1st, pp. 110-130. 

8°0p. cit., p. 1317. 
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firm in an industry be prevented from merging if its combined share of 

the market after merger would be more than twice as great as that of its 

nearest competitor.®* Kaysen and Turner more recently have recommended 

a similar "solution" through the establishment of some ceiling based on 

t h e  a g g r e g a t e  s h a r e  o f  t h e  m a r k e t  o c c u p i e d  b y  t h e  m e r g i n g  f i r m s . F o r  

example, if 30 per cent were the prescribed limit, then no company with 

more than 30 per cent of the market could make any acquisition, while a 

firm with 25 per cent would be limited to buying a company with five per 

cent less of the market. Such proposals are, of course, more'appropriate 

for horizontal mergers than conglomerate. Even for the horizontal mer

ger, however, determining a percentage limitation for all industries 

would be to ignore the obvious conclusion that economies of scale in 

some industries require larger operations than for others. As Corwin 

Edwards writes: "The significance of a given absolute size differs 

from case to case with variations in technology, in methods of economic 

organization, and in the size and strength of those with whom the large 

enterprise deals."®-' 

Moreover, as has been indicated earlier, there are few horizontal 

mergers which cannot be successfully challenged under existing antitrust 

legislation. Even this "failing company" defense lacks the potency it 

once enjoyed. 

More specifically applicable to the conglomerate, Professor James 

A. Rahl has recommended passage of a statute that would "simply prohibit 

81 
Bok, o£. cit., p. 280. 

82 
Op. cit.. p. 133. 

83 
Maintaining Competition . . ., 0£. cit., pp. 120-121. 
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outright mergers between firms of a given minimum size or between a firm 

of a given minimum size and a firm occupying a leading role in an in

dustry."®^ Jerry Cohen expresses a similar wish that "mergers among the 

top 200 could now be precluded."®-' Both recognize that this is probably 

not possible and that a considerable amount of flexibility in enforce

ment would be lost by simple proscriptions based upon size. Furthermore, 

this study finds that few mergers involving the largest 200 corporations 

can be assured of escaping the searching eye of Section 7. If a pre

merger clearance law were passed, as advocated in Chapter 15, few such 

mergers would be likely to reach the state of consummation. 

A Conglomerate Holding Company Act. The conglomerate enterprise, 

as the examples in Part I reveal, is often little more than a holding 

company of unrelated businesses. The parallel with utility holding com

panies of the 1920s has motivated Professor Walter Adams to suggest that 

we examine the Public Utility Holding Company Act of 1935 which addressed 

itself to conglomeration in a single industry.®** That law sought to im

pose a flexible limitation on the size of utility holding company systems 

without regard to the economies of operation. 

The Public Utility Holding Company Act provided for corporate re

organizations whenever necessary to achieve geographic integration and 

corporate simplification. It sought to eliminate a situation where an 

electric company in Texas, a gas company in Nebraska, and a water company 

84 
Correspondence, dated April 16, 1969. 

^Interview, April 18, 1969. 

86 
Concentration Hearings (1964), op. cit.. pp. 249-250. 
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in Florida would be controlled by a financial promoter with headquarters 

in New York. Section 11 of the Act required holding companies to divest 

themselves of the widely scattered utility properties which had no oper

ating relationship to each other. By a process of selective limitation, 

the Act provided a proper function for holding company operations com

patible with the economic needs of the industry without impairing "the 

advantages of localized management, efficient operation, and the ef-

87 
fectiveness of regulation.' 

Implicit in the Act was an assumption that the function of the 

holding company should be the economic and efficient operation of an 

integrated system rather than the operation of an investment company 

which minimizes risk through diversification. A similar underlying 

assumption pervades this paper vis-a-vis the conglomerate. The conglom

erate enterprise should have an economic rationale beyond minimization 

of risk. President Franklin Roosevelt's words in the 1930s in support 

of the Public Utility Holding Company Act are appropriate today in re

gard to the dangers of unthwarted conglomeration: 

It is time to make an effort to reverse that process of the 
concentration of power which has made most American citizens, 
once traditionally independent owners of their own businesses, 
helplessly dependent for their daily bread upon the favor of 
a very few who, by devices such as holding companies, have 
taken for themselves unwarranted economic power. I am against 
private socialism of concentrated private power as thoroughly 
as I am against government socialism. The one is equally as 
dangerous as the other; and destruction of private socialism 
is utterly essential to avoid governmental socialism.^ 

The Public Utility Holding Company Act of 1935 was widely sup

ported as a means of increasing "competition." The same goal underlies 

87Ibid.. p. 250. 

®^Quoted by Walter Adams, ibid. 
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similar Federal Communications Commission regulations limiting ownership 

of television stations to one station per city, and stations in a maxi

mum of seven cities.^9 According to Professor Adams, a similar regula

tory statute feasibly may be applied to control conglomerate bigness in 

manufacturing. As he testified before a Congressional subcommittee: 

"I certainly think that there is at least as much justification for 

action against conglomerate giantism in manufacturing as we found to be 

true in the utility industry. That is, conceptually, theoretically, and 

empirically I think we have the same kind of problem here."90' 

The Adams proposal would apply a statute similar to the Public 

Utility Holding Company Act to all conglomerate corporations that control 

assets valued in excess of $25 million. Under his proposal, the Securi

ties & Exchange Commission would be empowered to limit the size of such 

companies and order divestiture where necessary.^1 The proposal is an 

intriguing one and deserves Congressional study. 

A similar concern for limiting corporate concentration is evi

denced by Carl Kaysen who suggests that new legislation be considered 

that would condition acquisitions by giant firms on matching divesti

tures.^ Although the proposal has not been set down in detail, the 

essence appears to be that no firm having unusually large annual sales 

would be permitted to acquire substantial amounts of corporate stock or 

®^See testimony of Dr. Samuel M. Loescher, University of Indiana, 
Concentration Hearings (1965), ojj. cit., p. 840. 

^Concentration Hearings (1964), oj>. cit., p. 252. 

91Ibid. 

^Davidow, oj>. cit., pp. 1282-1283. 
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assets in another company unless, within a specified period of time, 

it divests of a like amount of assets. 

Neither the Adams nor the Kaysen proposal has much congressional 

support, and it is unlikely that any such statutory limitation on con

glomerate growth will be forthcoming in the near future.^ The Kaysen 

proposal is particularly intriguing from an economic point of view, how

ever. The requirement of compensatory divestiture would not prevent a 

corporation from entering by merger any industry in which it expects to 
I 

realize a rate of return greater than that obtainable by utilization of 

its existing assets. The assets which it must divest would presumably 

pass into the hands of other corporations more capable of maximizing 

their potential. Thus, the trend toward aggregate concentration would 

be retarded while resources would simultaneously be allocated in a manner 

most beneficial to society's real income.^ The proposal deserves ad

ditional study. 

The Need for Additional Studies 

One cannot spend any amount of time in this field without being 

impressed by the lack of empirical knowledge of the economic effects of 

the conglomerate merger. The initial difficulty to be overcome in formu

lating policy respecting conglomeration is a general ignorance of the 

probable results which will be forthcoming.if dissimilar corporate 

structures are combined. It has been predicted that some conglomerates 

^Interview, Kenneth R. Harkins, (April 14, 1969); Jerry Cohen 
(April 18, 1969). 

^Corwin Edwards proposes that the creation of tax incentives 
to spin off assets might accomplish the same task less painfully. 
See Public Policy Toward Competition, op. cit., p. 15. 
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have fundamental weaknesses that will eventually manifest themselves to 

the detriment of economic society. But there is as yet no economic 

analysis that would confirm this hypothesis, nor is there adequate data 

to test whether conglomerates as a whole are more or less efficient than 

companies engaged in single lines of commerce and/or sections of the 

country. 

Such deficiencies in economic data and analysis severely limit 

public policy formulation relevant to the conglomerate merger. Even a 

cursory examination reveals that a number of economic questions must be 

answered before definitive solutions can be forthcoming. Among the more 

important of these questions would be the following: 

1. What are the motivations behind conglomerate mergers? To 
what extent do they result from imperfections in the capi
tal market? To what extent do they benefit management as 
opposed to stockholders and society at large? 

2. What is the relative performance of mergers vs. internal 
growth? Can mergers in general be sustained on efficiency 
grounds ? 

3. What is the relative performance of conglomerate mergers 
vs. other types of mergers? Are significant efficiencies 
probable with the conglomerate merger? Are certain eco
nomics unique to the large pure conglomerate firm which 
may prove detrimental to competition? 

A. What is the relative performance of pure conglomerate 
mergers vs. market extension and product extension con
glomerate mergers? 

Governmental agencies have long sought answers to these and other 

questions in order to more professionally administer the antitrust laws 

and propose appropriate additions and amendments to existing statute. 

Until recently, however, these studies have lacked the financial and pro

fessional support necessary. For example, an effort was made in 1962 to 
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initiate an FTC economic inquiry which would have provided this type of 

information. The Appropriations Committees of the two Houses of Congress 

deleted the study from the F.T.C. budget.^ 

Congressional Studies. The most comprehensive expression of con

cern over the increasing concentration and conglomeration of American 

industry is collected in the record of the Hearings on Economic Concen

tration begun on July 1, 1964 by the Senate Antitrust and Monopoly Sub

committee. Under the direction of Senator Philip Hart, and with the 

assistance of ranking minority Senator Roman Hruska, the subcommittee 

has collected a wealth of information on mergers and other factors that 

have contributed to the growth of economic concentration since World 

War II. The seven volumes published as of 1968 reveal a wide spectrum 

of views from the nation's leading antitrust scholars and businessmen. 

A fair reading of the thousands of pages of testimony leads to the con

clusion of this paper—that concentration of manufacturing has been 

rapidly increasing and that the conglomerate merger is in good part 

responsible. 

The Senate subcommittee's effort is but the first of a long 

series of investigations now underway. Indeed, as of May, 1969, no 

fewer than eight investigations relevant to the conglomerate merger are 

either in progress or have been proposed. In Congress the Hart sub

committee has held hearings on the effect of conglomerate take-overs of 

insurance companies. Early hearings are planned by the House Interstate 

QC 
^Testimony of Dr. Willard Mueller, Cone en t ra t ion Hea r ing s, 

(1965), Q£. cit.. p. 521. 
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and Foreign Commerce Committee on the question of nonregulated firms 

acquiring companies in the transportation fields and vice versa. 

On October 9, 1968, Congressman Emanuel Celler, Chairman of the 

House Judiciary Committee, announced that the Antitrust subcommittee, 

under his direction, would make a comprehensive study into the economic 

significance of the current conglomerate merger wave. Chairman Celler 

has stated that his study of conglomerates aims to find out "how they 

were put together and whether they will hold together.He is con

cerned with the size of some conglomerates and intends to explore how 

they are affecting the industries in which they make acquisitions. In 

general, the subcommittee will investigate the motivation for conglom

erate merger transactions and the managerial effects and efficiencies 

resulting from the merger. 

The technique used by the House Antitrust subcommittee will be 

to examine in detail the workings of six major conglomerates—Ling-

Temco-Vought, Inc., International Telephone & Telegraph Company, Gulf 

& Western Industries, Litton Industries, Inc., National General Corpo

ration, and Leasco Data Processing Equipment Corporation. Each of these 

companies has been asked to report profits and losses divisionally and 

to compare the efficiency of component companies before and after acqui

sition. They have also been required to show how mergers affected 

performance on Government contracts. These findings will be examined 

in public hearings. The net result, according to Chairman Celler, will 

provide a basis for determining if additional legislation is necessary: 

96Wall Street Journal (March 25, 1969), p. 20; Address by Repre
sentative Emanuel Celler before the Section of Antitrust Law, American 
Bar Association, March 27, 1969. 
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While I believe it is clear that the Celler-Kefauver Act in an 
appropriate case applies to a pure conglomerate acquisition— 
it is not clear that the Act is adequate to correct all con
ditions that may result in public injury. That is the reason 
for the House Antitrust Subcommittee's investigation. 

We aim to find out the answer to this question: If multi-in
dustry company merger does not violate the antitrust laws, is 
there any effect that nonetheless needs to be corrected by 
legis lation.?^ 

The Celler subcommittee's hearings were scheduled to begin in May, 1969, 

and it is hoped that the first report will be released by the end of the 

QO 
First Session of the 91st Congress. ° 

F.T.C. Study. The Federal Trade Commission has also felt the 

need to examine why the conglomerate merger movement continues to scale 

new heights. On March 18, 1968, the Commission reported that "merger 

activity in 1967 experienced the sharpest increase in modern industrial 

history.As a result, on July 2, 1968, the FTC adopted a resolution 

to investigate the long-run consequences of the merger movement, particu

larly in regard to the growth of conglomerate mergers. The study will 

be the Government's most ambitious examination of the phenomenon to date 

and will investigate the "causes, effects, and implications" of the con

glomerate trend. To quote the Commission's press release: 

There is growing concern . . ., on the part of the Commission, 
as well as Congressional committees ... as to the long-run 
dangers of the continuation of the conglomerate merger move
ment, The Commission has already conducted a limited investi
gation of this matter, but has now directed its staff to ex
pand the scope of the investigation to cover not only the short-
run anticompetitive aspects of such mergers, but also broader 

^Address of Representative Celler, ibid., p. 8. 

^Interview, Kenneth R. Harkins, April 14, 1969. 

^%all Street Journal. (July 9, 1968), p. 3. 
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issues, including the relationship between conglomerate mergers 
and technical or business efficiencies, the economic perform
ance of conglomerate firms in the market place, and the effect 
of conglomerate mergers on the competitive vigor of enterprises 
by their change in status from independent firms to subsidiaries 
of divisions of conglomerates . . . 

The FTC's study staff, members of its Bureau of Economics under 

Harrison E. Houghton, will use the subpoena-like powers conferred by 

Section 6 of the FTC Act to require corporations that have been active 

in conglomerate mergers to supply internal sales and cost information 

and other detailed data. Ultimately, the nine or ten in-depth studies 

which the FTC expects to publish will provide us with additional evidence 

to determine if the Clayton Act, designed to deal with effects, is ade

quate to cope with a merger movement possibly motivated by factors unre

lated to such effects. The Commission concedes that this empirical work 

is but a first step.101 

S .E.C. Study. The Securities & Exchange Commission is also study

ing the extent of alleged conglomerate-related inequities, such as the 

use of bank credit for take-overs and the question of whether some com

plex packages of securities employed in recent exchanges have violated 

the Securities Exchange Act of 1934.As noted earlier, it is also 

preparing a new set of "product-line disclosure" rules, requiring conglom

erate companies to report sales and earnings for each business accounting 

for at least ten per cent of total volume. 

•'•^Harrison E. Houghton, "The Federal Trade Commission's In-Depth 
Investigation of the Conglomerate Merger Movement," loc. cit. 

Interview, Dr. Russell C. Parker (Assistant Director of the 
FTC's Bureau of Economics), April 15, 1969. 

'102"Conglomerates under the Gun," op. cit., p. 28. 
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Other Study Recommendations. Some Congressional figures believe 

that even more studies are needed to determine what if any additional 

legislation is required to curb the conglomerate merger movement. For 

example, Representative Hastings Keith of Massachusetts has called for 

a joint resolution authorizing an interagency study by the six major 

regulatory agencies to determine how conglomerate mergers have affected 

each industry under their respective jurisdiction.^-®^ 

Senator Jacob Javits of New York has expressed his concern over 

the manner in which the antitrust laws have been applied, fearing that 

the effect may be adverse upon "our domestic productivity, on our long-

range economic growth, and our foreign trade policy generally."1®^ Ac

cordingly, Javits has proposed legislation to establish a 24-member 

bipartisan commission to recommend changes in the nation's antitrust 

laws. He complains that Congress for too long has allowed the courts, 

the Federal Trade Commission, and the Justice Department to make the 

nation's antitrust policy. "In my view, this responsibiltity is in the 

Congress," Senator Javits told the Senate. 

The Javits bill would establish a Commission on Revision of the 

Antitrust Laws composed of eight members from Congress, four members from 

the Executive branch, and 12 experts from the private sector. It would 

investigate: (1) the effect of the existing price system and pricing 

policies of trade and industry upon the general level of trade, 

104 
Javits, "Breakthrough to Antitrust," oj>. cit., p. 40; Tucson 

Daily Citizen. (March 12, 1969), p. 42. 

105Tucson Daily Citizen, ibid. 
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employment, profits, production and consumption; (2) the effect and oper

ation of existing antitrust statutes as interpreted by and administered 

under judicial decisions and administrative regulations, decisions and 

orders upon competition, price levels, employment, profits, production 

and consumption; (3) the extent and causes of concentration of economic 

power and financial control and their effect on competition and the pub

lic interest; and (4) the capability of trade and industry to assist our 

nation in meeting its responsibilities at home and abroad. 

Despite the possibility of some duplication of effort resulting 

from so many studies, it is inevitable that our store of knowledge 

relevant to the conglomerate merger will be greatly enhanced over the 

next couple of years. Once the evidence is in, we can then proceed to

ward more refined conclusions and the possible recommendation of an 

additional legislation. It is certainly conceivable that these studies 

will result in a finding that conglomerate mergers produce certain net 

benefits. Some conglomerate corporations are confident that this will 

be the case. Ling-Temco-Vought, "automatic" Sprinkler Corporation of 

America, and Textron, for example, are all on record as favoring exten

sive investigation of conglomerates "A thorough and objective study" 

should be made, contends G. William Miller, President of Textron, so 

that an "overall national policy may be established."^® 

106"Breakthrough to Antitrust," loc. cit, 

*^Wall Street Journal. (March 12, 1969), p. 20; Correspondence, 
dated March 14, 1969, John P. Donnelly, Director of Corporate Communica
tions, "Automatic" Sprinkler Corporation of America. 

108Wall Street Journal. (March 7, 1969), p. 8. 
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Whatever the results, it is doubtful if any new legislative pro

posals will be forthcoming to curb the conglomerate until all of the 

findings are in. The Department of Justice notes that "nothing is in the 

works for new legislation. The Federal Trade Commission expresses a 

"wait and see" attitude toward the effect of its new pre-merger notifi

cation program and the FTC's study of conglomerates before recommending 

any new legislative proposal.On Capitol Hill, both the House and 

Senate Antitrust subcommittees expect little new antitrust legislation 

pending investigation results 

*09Robert A. Hammond, III, Deputy Assistant Attorney General 
(Antitrust), April 17, 1969 interview. 

H®Dr. Russell C. Parker, Assistant Director of FTC's Bureau 
of Economics, April 15, 1969 interview. 

•'•Hjames Schultz, Minority Counsel, Senate Antitrust and Mo
nopoly Subcommittee, April 18, 1969 interview; S. Jerry Cohen, Chief 
Counsel, Senate Antitrust and Monopoly Subcommittee, April 18, 1969 
interview; Kenneth R. Harkins, Chief Counsel, House Antitrust Sub
committee, April 14, 1969 interview. 
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Conclusions 

Chapter 1 outlined the three broad goals of this study; 

(1) Determining the significance of the conglomerate merger problems; 

(2) determining the efficacy of Section 7 of the Clayton Act in dealing 

with that problem; and (3) ascertaining the potency of the remedies 

presently and potentially available. It is appropriate at this stage to 

review the findings in each. 

Parts I and II analyzed the nature of the conglomerate merger 

movement, such as to determine if that movement constituted a significant 

public policy problem for the workably competitive American political 

economy. It was found that economic wealth as measured by manufacturing 

assets is being steadily concentrated in fewer and fewer corporate hands. 

The 100 largest American corporations now control nearly 48 per cent of 

all manufacturing assets. 

A major cause of this increasing concentration of asset owner

ship is the post-World War II merger movement. Not only are the number 

of mergers increasing at a dramatic rate but the average size of these 

mergers is accelerating as well. Nearly 90 per cent of all the large 

mergers in 1968 were conglomerate. Thus, the recent increase in aggre

gate economic concentration is in large part the result of the con

glomerate merger movement. 

A democratic system such as the American requires a division of 

economic powers as well as of the political. Since the 18th century, 

political theory has recognized that the maintenance of democracy is 
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correlated with the prevention of the undue concentration of wealth. 

Economic competition is a vital concomitant to political democracy. This 

is the rationale upon which the American antitrust laws were written. 

An increase of economic concentration as steep as that in recent 

years is a problem for public policy makers in a democracy. In 1969 we 

face the possibility of all corporate wealth being possessed by a handful 

of giant conglomerate corporations within a relatively few years. The 

history of pre-World War II Japan suggests how detrimental the political 

consequences could be. 

Determining the efficacy of existing statutes vis-a-vis the con

glomerate merger wave requires an examination of the legislative intent 

of Section 7 as well as an examination of its implementation. Part III 

concluded that this Section of the Clayton Act, as amended by the 1950 

Celler-Kefauver Act, is applicable to conglomerate mergers which may sub

stantially lessen competition or tend to create a monopoly. Part IV 

examined 21 conglomerate merger cases since 1956 and concluded that 

Section 7 has been utilized successfully to invalidate conglomerate 

mergers by the Federal Trade Commission and all levels of the Federal ju

diciary. The Government has had particular success on the Supreme Court 

level, winning all but one merger case brought before that body under the 

amended Section 7. Three theories have been employed successfully by 

the Government to condemn conglomerate mergers: (1) the "deep pocket," 

(2) reciprocity, and (3) the elimination of potential competition. A 

fourth, increasing aggregate concentration, will soon be tested in the 

courts as a consequence of a recent Department of Justice suit. 
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Analyses of these 21 cases suggest that no merger involving the 

acquisition by a large conglomerate of a dominant producer in another 

industry is immune from successful antitrust prosecution. The statute as 

it exists today is adequate to deal with the conglomerate problem. 

Why, then, is the trend toward concentration continuing and the 

number of conglomerate mergers greatly expanding? The answer is multiple: 

1. The antitrust enforcement agencies lack the funds and person
nel to prosecute more than a handful of merger cases each 
year; 

2. There remains some doubt as to the applicability of Section 7 
to the pure conglomerate merger, and companies are willing to 
take the chance of merging even though they may eventually 
lose their acquisition as a result of antitrust prosecution; 

3. The enforcement agencies lack the power of compulsory pre
merger clearance; 

4. Divestiture frequently has proven to be an ineffective remedy, 
at times actually encouraging the conglomerate movement; 

5. Private remedies, although potentially very effective, have 
rarely been employed; 

6. Tax laws and accounting practices have encouraged the con
glomerate merger movement; 

7. Legal loopholes have resulted in the proliferation of such 
entities as one-bank holding companies and regulated industry 
conglomerates which may be in part immune to the antitrust 
laws. 

As a consequence of these multiple causes, this study concludes 

that the following are required if the conglomerate trend toward concen

tration is to be braked: 

1. The antitrust enforcement agencies must be given the power 
of compulsory pre-merger clearance for all mergers involving 
sales or assets over a specified minimum; 

2. The enforcement agencies must have funds and staff sufficient 
to analyze all large mergers under the pre-merger clearance 
program; 
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3. Pure conglomerate cases must be' challenged in the courts, as 
is now being done by the Department of Justice and the 
Federal Trade Commission, to test the extent and limits of 
Section 7. If future cases demonstrate the Act to be inef
fective vis-a-vis the large conglomerate, then appropriate 
new legislation should be considered; 

4. Where divestiture is ordered by the Commission and/or the 
court, the ultimate ramifications upon competition should 
be carefully considered. Divestiture orders should be 
strictly enforced even where the conglomerates involved may 
be economically injured; 

5. Private treble damage suits should be encouraged, perhaps 
through Government loans to business for this purpose. 
Consent decrees and nolo contendere pleas should be re
evaluated in light of their effect upon the potency of 
private remedies; 

6. Tax deductibility for debt used in conglomerate take-overs 
should be limited and tax loopholes encouraging the con
glomerate merger movement should be eliminated; 

7. One-bank holding company and insurance conglomerates should 
be regulated and restricted as to their activities in the 
same manner as are multiple bank holding companies; 

8. Conglomerates in regulated industries should be subject 
to the same antitrust standards as in other industries. 
Regulatory immunity vis-a-vis antitrust should be limited 
or abolished; 

9. Conglomerates should be required to report sales and 
earnings by uniform S.I.C. digit-level product lines; 

10. The feasibility of an act applicable to the conglomerate 
corporation similar to the Public Utility Holding Company 
Act of 1935 or one requiring compensatory divestiture should 
be studied; 

11. Additional studies dealing with the economic motivations 
and effects of conglomeration should be encouraged, such 
that we may better understand the benefits as well as the 
potential harm resultant from this form of merger. 

It is all too easy to scan the tables presented in Parts I and II 

and to conclude that antitrust policy has been incapable of preventing 

conglomerate mergers even where such consolidations may have a substantial 
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detrimental effect on competition. While it is true that the number and 

size of conglomerate mergers has been increasing at an alarming rate, 

statistics do not reveal the number of mergers which have been cancelled 

or never negotiated due to potential antitrust attack. Many a company, 

faced -with the prospect of long and costly litigation, has undoubtedly 

decided not to go ahead with a proposed conglomerate consolidation. 

Daily issues of the Wall Street Journal and other business peri

odicals reveal the substantiality of the "merger obituary" list. Such 

well publicized conglomerate merger plans as those between Cummins Engine 

Company and White Motors, Chrysler Corporation and Mack Truck, American 

Tobacco Company and Consolidated Foods Corporation, Warner Brothers-Seven 

Arts, Ltd. and National General Corporation, Pennzoil-United, Inc. and 

American Smelting & Refining Company, have been terminated when the De

partment of Justice or the Federal Trade Commission indicated it would 

intervene to contest the legality of the merger. One of Washington's 

most successful antitrust attorneys now advises his corporate clients to 

drop any merger plan if either agency indicates it may bring suit. 

As a result of even the comparatively limited enforcement activ

ities of the past, antitrust considerations have become major items in 

managerial discussions. Correspondence with 25 executives of large con

glomerate enterprises reveals that, in all but one instance, these corpo

rations consider antitrust considerations to be of significant concern to 

1 1 9  
their merger program. 1 The Assistant Chairman of the Board of Leng-

Temco-Vought, Inc., provides a typical response: "It would seem to us 

ll2The sole exception was presented by J. R. Johnson, President 
of Royal Industries, who wrote: "At the present time we have not been 
concerned about antitrust problems in our acquisition reviews." 
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that no company today can hope to succeed with any type of merger/acqui

sition program without taking due notice of the antitrust laws."*^ 

Litton Industries, Inc.'s Senior Vice President notes that his company 

has "an extensive internal preventive program and we make an antitrust 

appraisal of all acquisitions."^^ U. S. Industries, Inc., writes its 

President and Chairman of the Board, has a deliberate program of diversi

fication without taking a dominant position in any market or industry 

such as to lessen the chance of prosecution under the antitrust laws.H-' 

The increasing awareness of the anticompetitive potential of the 

conglomerate is suggested by another recent phenomenon. The very term 

"conglomerate," once suggesting romance on Wall Street, has, as one writer 

116 
put it, "become a dirty word." Many conglomerate corporations today 

insist that they are not "conglomerates." AMK Corporation, for example, 

calls itself "... a diversified manufacturing company" and implores 

that it not be called a conglomerate. City Investing Company now prefers 

to be known as "... a multiform company with diversified corporations 

. . .." Bendix Corporation is a "multi-industry corporation committed 

to worldwide growth through technology." 

Correspondence, dated March 21, 1969. It should be noted that Royal 
Industries is a relatively small conglomerate (sales under $100 million 
annually) and this no doubt accounts for its present lack of concern. 

H-Hjf. F. Axness, Correspondence, dated March 19, 1969. 

^•^Glen McDaniel, "Address before the Annual Businessmen's Day 
Luncheon . . .." o£. cit.. p. 14. 

H->I. John Billera, "Presentation of U.S. Industries, Inc. to 
the Boston Society of Security Analysts," February 27, 1969, p. 2. 

•^*\joseph d'Aleo, "The Conglomerates: A Wall Street Reap
praisal, " Mergers_ & A££uisitions_, III (May-June, 1968), pp. 48-53; "The 
Con Game." Mergers & Acquisitions, III (July-August, 1968), pp. 30-33. 
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The changing semantics tell only part of the story. W. T. Grimm 

& Company reports the more impressive fact that conglomerate tender 

offers have declined in number since mid-February, 1969.The Wall 

Street Journal predicts that the second quarter of 1969 will witness a de

cline in the absolute number of completed mergers for the first time since 

1966.*^ Such a decline is, of course, due only in part to increased 

antitrust enforcement, and the awareness of the potency of Section 7 vis

a-vis the conglomerate. Also important have been an unstable stock market, 

the tightness of money and higher interest rates, the uncertainty of tax 

legislation and an increasing resistance by stockholders to acquisitions 

which may add little or nothing to their earnings per share. That the 

movement is slowing provides at least an indication that the problem is 

not insoluble. Implementation of the recommendations suggested in this 

study should further decelerate the movement and assure the maintenance 

of a more competitive political economy. 

Interestingly, many conglomerate corporations are not opposed 

to a greater antitrust enforcement effort. A Vice President of a large 

aerospace conglomerate, for example, writes that "(i)n view of the tre

mendous increase in conglomerate acquisitions, we don't feel that the 

Government departments . . . are becoming overly zealous in the 

"Bigness and Diversification: The Conglomerate," Remarks of 
Senator Roman L. Hruska, March 27, 1969, op. cit., pp. 8-9. 

•®-^®"Antitrusters expect figures for the second quarter will show 
a drop in corporate marriages, following a first-quarter spurt. Govern
ment threats to sue have killed some merger plans. Other deterrents: 
Congress' move to curb merger tax benefits, stiffer resistance by some 
managements to take-over attempts." Wall Street Journal, May 16, 1969), 
p. 1. 
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conglomerate area."*^ W. Maxey Jarnian, Chairman of the Board of Genesco, 

Inc., concurs: "There are times when the antitrust people in the Depart

ment of Justice and the Federal Trade Commission are . . . over-zealous 

but I have not felt that this was the case in the conglomerate area."120 

Is it possible we are approaching a point where corporate self-

interest is subordinated to the good of society? 

An official of Procter & Gamble, after learning that his company 

would have to divest itself of Clorox as a result of antitrust, lamented: 

"Antitrust now rolls back and forth in an unpredictable, unstable, un

defined landscape of social and political values ranging from nineteenth-

century populism to twentieth-century statism, Galbraithian punditry, and 

1^1 
Keynesian mystery." There is truth in this statement. 

Nevertheless, law is being made. It may be ill-defined, unstruc

tured, and occasionally difficult to interpret, but it nonetheless is 

law. Rules of competitition policy have always been vague of necessity. 

Justice Brandeis noted this in 1920 when he said that "(e)xperience with 

existing laws has taught that definition, being necessarily rigid, would 

prove embarrassing, and, if rigorously applied, might involve great hard

ship. "122 Rules governing the conglomerate merger are no different. 

119 
Correspondence, dated April 7, 1969 (writer prefers to remain 

anonymous). 

120 
Correspondence, dated March 15, 1969. 

12i 
Edward W. Merkel, "Other Anti of Antitrust," Harvard Business 

Review, XLVI (March, 1968), p. 60. 

122 
Federal Trade Commission v. Gratz, 253 U.S. 421 (1920), 

pp. 436-437 (dissenting opinion). 
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Certain factors are common to all of the cases examined in this 

study. In each successfully challenged conglomerate acquisition, a com

parative leviathan has entered a smaller market increasing concentration 

in that market. In each case, the entity created by the merger has had 

the potential for anticompetitive conduct. Two rules have clearly 

emerged: First, where concentration is already substantial, even a slight 

increase must be prevented; second, where there is a trend toward oli

gopoly, further tendencies in that direction are to be curbed in their 

incipiency, no matter what the vigor of competition. We are approaching 

the time when virtually all mergers and joint ventures involving large 

companies, especially those companies with a sizable share of a narrowly 

defined relevant market, will be proscribed as "tending to lessen compe

tition." 

The day of total conglomerate merger proscription is, however, 

far in the future, and later economic analysis may suggest that a com-

plete ban would be against the national interest. For the present, the 

antitrust enforcers are limited in manpower. Treble-damage suits are 

still hard to win. Section 7 violators, like traffic violators, will 

continue to get by with many violations. But conglomerates appear to 

have reached their heyday. 

Even if the Department of Justice and the Federal Trade Commis

sion ultimately should be defeated in their efforts to broaden the scope 

of Section 7 vis-a-vis the conglomerate, the uncertainly over future 

moves by these agencies and by the Congress is likely to retard the con

glomerate merger movement. The antitrust laws, despite their deficiencies, 

have had a profound impact on the American political economy. Perhaps a 
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major explanation for the achievements of antitrust is that the law has 

been able to adapt to changing circumstances. "Conglomerate" was a term 

unknown in 1914 when the Clayton Act was passed originally, yet that Act, 

as this study has demonstrated, now applies to the conglomerate as well 

as to all other forms of merger with the requisite effects. To evolve 

as the patterns of business activity have changed has been the supreme 

accomplishment of American antitrust policy. 



SELECTED BIBLIOGRAPHY 

Books 

Adams, Walter, and Horace M. Gray. Monopoly In America: The Govern
ment As Promoter. New York:- Macmillan, 1955. 

Alberts, William W., and Joel E. Segal, eds. The Corporate Merger. 
Chicago: University of Chicago Press, 1966. 

American Management Association. Corporate Growth Through Merger 
and Acquisition. New York: American Management Association, 1963. 

Auer, J. Jeffrey. An Introduction to Research in Speech. New York: 
Harper, 1959. 

Bain, Joe S., Jr. Barriers to New Competition. Cambridge: Harvard 
University Press, 1956. 

• Industrial Organization. New York: Wiley, 1959, 1968. 

Baldwin, William L. Antitrust and the Changing Corporation. Durham: 
Duke University Press, 1961. 

Berki, Sylvester E., ed. Antitrust Policfy: Economics and Law. Boston: 
Heath, 1966. 

Berle, Adolf A., and Gardiner C. Means. The Modern Corporation and 
Private Property. New York: Macmillan, 1932, 1968. 

Bisson, Thomas A. Zaibatsu Dissolution in Japan. Berkeley: University 
of California Press, 1954. 

Bock, Betty. Mergers and Markets: An Economic Analysis of Developments 
in the Mid-1960's Under the Merger Act of 1950. 5th and 6th eds. 
New York: National Industrial Conference Board, 1966, 1968. 

Buck, Solon J. The Granger Movement. Cambridge: Harvard University 
Press, 1913. 

Burns, Arthur R. The decline of Competition. New York: McGraw-Hill, 
1936. 

Burns, Joseph W. A Study of the Antitrust Laws, Their Administration. 
Interpretation and Effect. New York: Central Book Company, 1958. 

640 



641 

Butters, John K., J. Lintner, and William L. Cary. The Effect of 
Taxation on Corporate Merger. Cambridge: Harvard University Press, 
1951. 

Cassady, Ralph, Jr., and III. The Private Antitrust Suit in American 
Business Competition; A Motion-Picture Industry Case Analysis. Los 
Angeles: University of California Press, 1964. 

Chamberlin, Edward H., ed. Monopoly and Competition and Their Regulation. 
London: Macmillan, 1954. 

. The Theory of Monopolistic Competition. 8th ed. Cambridge: 
Harvard University Press, 1962. 

Chase, Harold W., and Paul Dolan. The Case for Democratic Capitalism. 
New York: Thos. Y. Crowell, 1964. 

Clabault, James M., and John F. Burton, Jr. Sherman Act Indictments, 
1955-1965: A Legal and Economic Analysis• New York: Federal Legal 
Publications, 1966. 

Clark, John M. Competition As A Dynamic Process. Washington: The 
Brookings Institution, 1961. 

Conference on Antitrust in An Expanding Economy. The Impact of Antitrust 
on Economic Growth. New York: National Industrial Conference Board, 
1965. 

Cook, P. Lesley. Effects of Mergers. London: Allen & Unwin, 1958. 

Crosland, C. A. R. The Future of Socialism. London: Jonathan Cope, 
1956. 

Dewey, Donald. Monopoly in Economics and Law. Chicago: Rand McNally, 
1959. 

Dimock, Marshall E. The New American Political Economy: A Synthesis 
of Politics and Economics. 1st ed. New York: Harper, 1962. 

Dirlam, Joel B., and Alfred E. Kahn. Fair Competition: The Law and 
Economics of Antitrust Policy. Ithaca: Cornell University Press, 
1954. 

Edwards, Corwin D. Big Business and the Policy of Competition. 
Cleveland: Western Reserve University Press, 1956. 

. Maintaining Competition: Requisites of a Governmental 
Policy. New York: McGraw-Hill, 1959. 



642 

, James A. Rahl, and Frederick M. Rowe. Public Policy Toward 
Competition. New Antitrust Directions. New York: National In
dustrial Conference Board, 1962. 

Federal Bar Association Antitrust Committee. Proposed Merger Guide
lines : Transcript of Panel Discussion. Washington: Bureau of 
National Affairs, 1965. 

Fleming, Harold M. Ten Thousand Commandments: A Story of the Antitrust 
Laws. New York: Prentice-Hall, 1951. 

Forbush, Dascomb R. Problems of Corporate Power. Evanston: North
western University Press, 1960. 

Fortman, Bastiaan De Gaay. Theory of Competition Policy. Amsterdam: 
North-Holland Publishing, 1966. 

Fraenkel, Osmond R., ed. The Curse of Bigness: Miscellaneous Papers 
of Louis D. Brandeis. Port Washington, N. Y.: Kennikat Press, 1965. 

Galbraith, John Kenneth. American Capitalism: The Concept of Counter
vailing Power. Cambridge: Riverside Press, 1952. 

• The New Industrial State. Boston: Houghton Mifflin, 1967. 

Glad, Paul W. McKinley. Bryan and The People. 1st ed. Philadelphia: 
Lippincott, 1964. 

Gort, Michael. Diversification and Integration in American Industry. 
Princeton: Princeton University Press for the National Bureau of 
Economic Research, 1962. 

Grunewald, Donald, and Henry L. Bass, eds. Public Policy and the Modern 
Corporation: Selected Readings. New York: Appleton-Century-
Crofts, 1966. 

Harrington, James. The Commonwealth of Oceana. Port Washington, N. Y.: 
Kennikat Press, 1968. 

Heflebower, Richard B., and George VI. Stocking, eds. Readings in 
Industrial Organization and Public Policy. Homewood, 111.: Richard 
D. Irwin, 1958. 

Hutton, Graham. We Too Can Prosper. London: George Allen & Unwin, 1953. 

Kaysen, Carl, and Donald F. Turner. Antitrust Policy: An Economic and 
Legal Analysis. Cambridge: Harvard University Press, 1959. 

Kefauver, Estes. In A Few Hands: Monopoly Power in America, New York: 
Pantheon Books, 1965. 



643 

Keynes, John Maynard. General Theory of Employment, Interest & Money. 
New York: Harcourt, Brace, 1936. 

Kintner, Earl W. An Antitrust Primer: A Guide to Antitrust and Trade 
Regulation Laws for Businessmen. New York: Macmillan, 1964. 

Lewis, Anthony. Gideon's Trumpet. New York: Random House, 1964. 

Lilienthal, David E. Big Business: A New Era. 1st ed. New York: 
Harper, 1953. 

Mace, Myles L., and George C. Montgomery, Jr. Management Problems of 
Corporate Acquisitions. Cambridge: Harvard University Press, 1962. 

Machlup, Fritz. The Political Economy of Monopoly: Business^, Labor and 
Government Policies. Baltimore: Johns Hopkins Press, 1952. 

Macpherson, C. B. The Political Theory of Possessive Individualism. 
Oxford: Clarendon Press, 1962. 

Mansfield, Edwin, ed. Monopoly Power and Economic Performance: The 
Problem of Industrial Concentration. New York: Norton, 1964. 

Martin, David D. Mergers and the Clayton Act. Berkeley: University of 
California Press, 1959. 

Massel, Mark S. Competition and Monopoly: Legal and Economic Issues. 
Washington: Brookings Institution, 1962. 

C 

McCarthy, George D. Acquisitions and Mergers. New York: Ronald Press, 
1963. 

Miller, John P., ed. Competition, Cartels, and Their Regulation. 
Amsterdam: North-Holland, 1962. 

Moody, John. The Truth About the Trusts. New York: Moody Publishing, 
1904. 

Murphy, Walter. Elements of Judicial Strategy. Chicago: University of 
Chicago Press, 1964. 

Narver, John C. Conglomerate Mergers and Market Competition. Berkeley: 
University of California P'ress, 1967. 

National Industrial Conference Board. Economic Concentration Measures: 
Uses and Abuses. New York: National Industrial Conference Board, 
1957. 

Neale, A. D. The Antitrust Laws of the U.S.A.: A Study of Competition 
Enforced by Law. Cambridge, U.K.: University Press, 1960. 



644 

Nelson, Ralph Lowell. Merger Movements in American Industry. 1895-1956. 
Princeton: Princeton University Press, 1959. 

New York State Bar Association. 1966 Antitrust Law Symposium. New York: 
Commerce Clearing House, 1966. 

Packer, Herbert L. The State of Research in Antitrust Law. New Haven: 
Walter E. Meyer Research Institute of Law, 1963. 

Papandreou, Andreas G., and John" T. Wheeler. Competition and Its 
Regulation. Englewood Cliffs, N. J.: Prentice-Hall, 1954. 

Purdy, Harry L., Martin L. Lindahl, and William A. Carter. Corporate 
Concentration and Public Policy. 2nd ed. New York: Prentice-Hall, 
1950. 

Rand, Ayn. Capitalism: The Unknown Ideal. New York: New American 
Library, 1966. 

Raymond, Fred I. The Limitist. New York: W. W. Norton, 1947. 

Robbins, Lionel. The Theory of Economic Policy in English Classical 
Political Economy. London: Macmillan, 1952. 

Robinson, Joan. The economics of Imperfect Competition. London: 
Macmillan, 1933. 

Samuelson, Paul A. Economics, An Introductory Analysis. 5th ed. New 
York: McGraw-Hill, 1961. c 

Scott, John C., and Edwin S. Rockefeller, eds. Antitrust and Trade 
Regulation Today, 1967. Washington: Bureau of National Affairs, 
1967. 

Short, Robert A. Business Mergers, How and When to Transact Them. 
Englewood Cliffs, N. J.: Prentice-Hall, 1967. 

Singer, Eugene M. Antitrust Economics: Selected Legal Cases and 
Economic Models. Englewood Cliffs, N. J.: Prentice-Hall, 1968. 

Smith, Adam. An Inquiry Into the Nature and Causes of the Wealth of 
Nations. New York: Modern Library, 1937. 

Standard & Poor's Corporation Records. New York: Standard & Poor's 
Corporation, 1969. 

Stelzer, Irwin M., ed. Selected Antitrust Cases: Landmark Decisions. 
Homewood, 111.: R. D. Irwin, 1966. 

Stigler, George, ed. Business Concentration and Price Policy. Prince
ton: Princeton University Press, 1955. 



645 

Stocking, George W. Workable Competition and Antitrust Policy. Nash
ville: Vanderbilt University Press, 1961. 

, and Myron W. Watkins. Monopoly and Free Enterprise. New York: 
Twentieth Century Fund, 1951. 

Thorelli, Hans B. The Federal Antitrust Policy: Origination of An 
American Tradition. Baltimore: Johns Hopkins Press, 1955. 

Van Cise, Jerrold G. The Federal Antitrust Laws. Rev. ed. Washington: 
American Enterprise Institute for Public Policy Research, 1965. 

Weston, J. Fred. The Role of Mergers in the Growth of Large Firms. 
Berkeley: University of California Press, 1953. 

Whitney, Simon N. Antitrust Policies: American Experience in Twenty 
Industries. New York: Twentieth Century Fund, 1958. 

Periodicals 

Abrams, Samuel K. "Antitrust Laws in National Emergency." Minnesota 
Law Review, XXXVI (April, 1952), pp. 490-505. 

Adams, Walter. "Dissolution, Divorcement, Divestiture: The Pyrrhic 
Victories of Antitrust. Indiana Law Journal, XXVII (Fall, 1951), 
pp. 1-37. 

. "Outlook for Antitrust Law and Policy: A Symposium." 
Nebraska Law Review, XLVI (May, 1967), pp. 585-604. 

Adelman, M. A. "Antimerger Act, 1950-1960." American Economic Review: 
Papers and Proceedings, LI (May, 1961), pp. 236-244, 263-270. 

. "Effective Competition and the Antitrust Laws." Harvard Law 
Review, LXI (September, 1948), pp. 1289-1350. 

• . "Integration and Antitrust Policy." Harvard Law Review, LXIII 
(November, 1949), pp. 27-77. 

, et. al. "Antitrust Problems; With Discussion." American 
Economic Review, LI (May, 1961), pp. 236-270. 

"Amendment of Section 7 of the Clayton Act." Illinois Law Review, XLVI 
(July-August, 1951), pp. 444-464. 

Andersen, Theodore A., et. al. "Planning for Diversification Through 
Merger." California Management Review, I (Summer, 1959), pp. 24-35. 

Andrews, Kenneth R. "Product Diversification and the Public Interest." 
Harvard Business Review, XXIX (July, 1951), pp. 91-107. 



646 

"Anti-trust: Court of Appeals Applies to Brown Shoe Interpretation of 
Section 7 of the Clayton Act to Prohibit Vertical Merger." Duke Law 
Journal, 1963 (Spring, 1963), pp. 335-343. 

"Antitrust Hears a Kind Word; FTC Economist Says Merger Policy is 
Lessening Concentration at the Top." Business Week, (July 29, 1967), 
pp. 78+. 

"Antitrust Law-Conglomerate Mergers—Merger Followed by Overt Attempt 
to Secure Sales Through Reciprocity Held Violative of Both Clayton 
and Sherman Acts." New York University Law Review, XLII (October, 
1967), pp. 733-742. 

"Antitrust Law—Illegality of Conglomerate Mergers Under Section 7 of the 
Clayton Act—Analogy Between Certain Reciprocal Trading Practices and 
Tying-in Arrangements to Predicate Liability Under Section 1 of 
Sherman Act." New York Law Forum, XII (Winter, 1966), pp. 677-687. 

"Antitrust—Mergers—Market Extension Mergers Found Invalid Without 
Examination of Relevant Markets." New York University Law Review, 
XLI (November, 1966), pp. 975-982. 

"Antitrust Policy Gets a Long Hard Look: Attorney General Katzenbach 
Sees Trouble Ahead in the Growing Trend Toward Merger." Business 
Week, (May 8, 1965), pp. 45-46+. 

"Antitrust--Product Extension Merger in Violation of Section 7 of the 
Clayton Act." Vanderbilt Law Review, XXI (December, 1967), pp. 146-
153. 

"Antitrust Report." Mergers & Acquisitions, I (Summer, 1966), pp. 43-
45. 

"Antitrust—The 1950 Clayton Act Amendment—Its Interpretation and 
Ramifications." Fordham Law Review, XXXI (December, 1962), pp. 361-
367. 

"Antitrust Turns Tougher: Without Benefit of New Laws, Supreme Court and 
Justice Department Have Rewritten Rules on Mergers." Business Week, 
(September 12, 1964), pp. 98-100+. 

Asch, Peter. "Public Merger Policy and the Meaning of 'Competition'." 
Quarterly Review of Economics and Business, VI (Winter, 1966), 
pp. 53-64. 

Bakken, Larry. "Present Guidelines for Conglomerate Mergers." North 
Dakota Law Review, XLIV (Winter, 1968), pp. 226-239. 

Baily, Burck. "Anti-trust Guidelines for General Practitioner." Okla
homa Bar Association Journal, XXXVIII (April 29, 1967), pp. 887-892. 



647 

"Bailey's Bakery Ltd. v. Continental Baking Company, 235 F. Supp. 705 
(1964)." Virginia Law Review, LI (November, 1965), pp. 1379-1386. 

Bain, Joe S., Jr. "Adventages of the Large Firm: Production, Dis
tribution, and Sales Promotion." Journal of Marketing, XX (April, 
1956), pp. 336-346. 

Baldridge, Holmes. "The Present Status of Large Corporations Under 
Section 7 of the Clayton Act." Antitrust Bulletin, III (January-
February, 1958), pp. 25-31. 

Baldwin, William L. "The Motives of Managers, Environmental Restraints, 
and the Theory of Managerial Enterprise.11 Quarterly Journal of 
Economics, LXXVIII (May, 1964), pp. 238-256. 

Barber, Richard J. "Mergers: Threat to Free Enterprise?" Challenge. 
XI (March, 1963), pp. 6-10. 

Barnes, I. R. "Economic Issues in the Regulation of Acquisitions and 
Mergers." Ohio State Law Journal, XIV (Summer, 1953), pp. 279-306. 

. "Markets, Competition and Monopolistic Tendencies in Merger 
Cases—An Economic Problem in a Legal Setting." Marquette Law Re
view, XL (Fall, 1956), pp. 141-166. 

Barr, William H. "Determining the 'Line of Commerce' Under Section 
Seven of the Clayton Act." Vanderbilt Law Review, XVIII (June, 
1965), pp. 1506-1533. 

C 

"The Battle for Allis-Chalmers." Business Week, (March 8, 1969), p. 92. 

Baumol, William. "On the Theory of the Expansion of the Firm." American 
Economic Review, LII (December, 1962), pp. 1078-1087. 

Bergson, Herbert A. "Current Problems in the Enforcement of the Anti
trust Law," Record, IV (April, 1949), pp. 115-131. 

Berry, Charles H. "Corporate Bigness and Diversification in Manu
facturing." Ohio State Law Journal, XXVIII (Summer, 1967), 
pp. 402-426. 

Berry, John. "Talk with Paul Rand Dixon: Philosophies Underlying the 
New Federal Trade Commission." Dun's Review & Modern Industry, 
LXXXVII (January, 1966), pp. 44-45+. 

Bickel, Alexander M. "Antitrust Slowdown?" New Republic, CLVI (May 20, 
1967), pp. 15-18. 

Bicks, Robert A. "Conglomerates and Diversification Under Section 7 of 
the Clayton Act." Antitrust Bulletin, II (1956), pp. 176-186. 



648 

Blair, John M. "The Conglomerate Merger in Economics and Law." George
town Law Journal, XLVI (Summer, 1958), pp. 672-700. 

Bock, Betty. "Conglomerate Mergers, Joint Ventures, and Potential 
Competition: What the Supreme Court's Action in the Penn-Olin Case 
Suggests." Conference Board Record, V (February, 1968), pp. 2-6. 

. "Mergers and Reciprocity: The Supreme Court Considers A 
Merger's Effects on Distribution." Conference Board Record, II 
(July, 1965), pp. 27-36. 

Bok, Derek C. "Section 7 of the Clayton Act and the Merging of Law and 
Economics." Harvard Law Review, LXXIV (1960), pp. 226-355. 

Bolanoff, Michael J. "Ekco Products Co. v. FTC, 347 F. 2d 745." 
Boston College Industrial and Commercial Law Review, VII (Winter, 
1966), pp. 392-397. 

Bonn, Bernard J., III. "General Foods Corp. v. FTC, 386 F. 2d 936." 
University of Cincinnati Law Review, XXXVII (Spring, 1968), 
pp. 430-437. 

Boric, Robert H. "Goals of Antitrust Policy." American Economic Review: 
Papers & Proceedings." LVII (May, 1967), pp. 242-253; 269-272. 

. "The Supreme Court versus Corporate Efficiency." Fortune, 
LXXVI (August, 1967), pp. 92-93+. 

, and Ward S. Bowman, Jr. "Crisife in Antitrust." Fortune, LXVIII 
(December, 1963), pp. 138-140+. 

Bosland, Chelcie C. "Has Estate Taxation Induced Recent Mergers?" 
National Tax Journal, XVI (June, 1963), pp. 159-168. 

Bradner, William M., Jr. "Use of Section 7 of the Clayton Act in Corpo
rate Control Struggles." Antitrust Bulletin, XII (Summer, 1967), 
pp. 401-425. 

Brooks, Robert C., Jr. "Does Law Market Occupancy Indicate the Absence 
of Monopoly Power?" Antitrust Bulletin, IV (July-August, 1959), 
pp. 579-581. 

. "Price Cutting and Monopoly Power." Journal of Marketing, 
XXV (July, 1961), pp. 44-49. 

. "Volume Discounts as Barriers to Entry and Access." Journal 
of Political Economy." LXIX (February, 1961), pp. 63-69. 

Brown, Stanley H. "How One Man Can Move A Corporate Mountain." Fortune, 
LXXIV (July 1, 1966), pp. 80-83+. 



649 

Browning, Jimmy L. "FTC v. Consolidated Foods Corp., 85 Sup. Ct. 1220." 
Texas Law Reviexv, XLIV (April, 1966), pp. 1019-1023. 

Burke, Gilbert. "The Merger Movement Rides High." Fortune. LXXIX 
(February, 1969), pp. 79-83+. 

Burns, Joseph W. "Legal, Economic and Political Considerations Involved 
in Mergers." Vanderbilt Law Review, XI (December, 1957), pp. 59-84. 

Burrus, Bernie R., and John Bodner, Jr. "Developments in Antitrust 
During the Past Year." A.B.A. Antitrust Law Journal. XXXV (1967), 

Butler, E. Bruce. "Conglomerate Mergers: The Attack on Diversification." 
University of Pittsburgh Law Review, XXV (June, 1964), pp. 683-710. 

Buttle, Edgar A. "Trial Problems in Anti-Trust Litigation." Brooklyn 
Law Review, XIX (April, 1953), pp. 169-198. 

Byron, William J., S. J. "The Economics of Anti-Merger Activity." 
Mergers & Acquisitions, I (Summer, 1966), pp. 57-64. 

"Can you Merge? Now Even Government Isn't Sure." U. S.. News & World 
Report, LVIII (May 24, 1965), pp. 102-103. 

Cantril, Hadley. "The Prediction of Social Events." Journal of Abnormal 
and Social Psychology. XXXIII (July, 1938), pp. 364-389. 

Carey, Thomas J., Jr., and Jerome K. Frost. "Recent Developments in 
Antitrust Law: Section 7 of the Claytcfn Act and the Demise of the 
Conglomerate Merger." Boston College Industrial and Commercial Law 
Review, VI (Winter, 1965), pp. 254-301. 

Carlston, Kenneth S. "Role of the Antitrust Laws in the Democratic 
State." Northwestern University Law Review, XLVII (November-December, 
1952), pp. 587-605. 

Celler, Emanuel. "New Antimerger Statute: Current Outlook." A.B.A. 
Journal, XXXVII (December, 1951), pp. 897-900. 

Chaffetz, Hammond E. "What's Left of Mergers." Business Lawyer, XXIII 
(April, 1968), pp. 599-610. 

Clark, J. M. "Toward A Concept of Workable Competition." American 
Economic Review, XXX (June, 1940), pp. 241-256. 

Clark, Richard C. "Conglomerate Mergers and Section 7 of the Clayton 
Act." Notre Dame Lawyer. XXXVI (May, 1961), pp. 255-275. 

"Clayton Act's New Section 7—A Storm Warning for the Merger Parade." 
Yale Law Journal. LXIII (December, 1953), pp. 233-242. 



650 

"The Con Game." Mergers & Acquisitions. Ill (July-August, 1968), 
pp. 30-33. 

Conger, John Stoy. "Real Estate Investment Analysis or A Primer for 
Merger-Masters." Mergers & Acquisitions, III (March-April, 1968), 
pp. 18-35. 

"Conglomerate Mergers Under Section 7 of the Clayton Act." Yale Law 
Journal. LXXII (May, 1963), pp. 1265-1281. 

"Conglomerate-Power Mergers." Washington University Law Quarterly, 1965 
(February, 1965), pp. 126-151. 

"Conglomerates, Beware!" Forbes. C (November 1, 1967), pp. 27-30. 

"Conglomerates' Power Blocks Competition: Supreme Court Rules Adver
tising Economies Violate Antitrust Laws in P&G-Clorox Case." Broad
casting, LXXII (April 17, 1967), p. 36. 

"Conglomerates: The Merger-Minded Wonders of Wall Street." Changing 
Times, XXII (April, 1968), pp. 25-29. 

"Conglomerates Under Attack." Newsweek, LXXIII (March 10, 1969), 
pp. 73-74. 

"Conglomerates Under the Gun." Business Week, (March 8, 1969), 
pp. 27-29. 

'"Conglomerates'--What Are They?" Interview with G. William Miller, 
President, Textron, Inc., U. S. News & World Report, LXV (October 28, 
1968), pp. 78-82. 

"Conglomerate Test Is On." Business Week, (March 29, 1969), pp. 35-37. 

"Conglomerate With A Special Twist." Business Week, (March 23, 1968), 
pp. 147-148+. 

Conrad, Gordon R. "Unexplored Assets for Diversification." Harvard 
Business Review. XLI (September-October, 1963), pp. 67-73. 

"The Consolidated Foods Case: A New Section 7 Test for the Conglomerate 
Merger." Virginia Law Review, XLIX (May, 1963), pp. 852-869. 

Cook, Paul W., Jr. "Thinking Ahead: Trends in Merger Activity." 
Harvard Business Review, XXXVII (March-April, 1959), pp. 15-16+. 

"Corporate Consolidation and the Concentration of Economic Power: 
Proposals for Revitalization of Section 7 of the Clayton Act." 
Yale Law Journal, LVII (February, 1948), pp. 613-629. 

"Corporate Reports Open Wider." Business Week, (March 29, 1969), 
pp. 56-58. 



651 

"Corporate Sell-Off." Mergers & Acquisitions. Ill (September-October, 
1968), pp. 66-67. 

"Court of Appeals Upholds FTC Order Telling General Foods to Sell 
S.O.S." Advertising Age, XXXVIII (November 20, 1967), p. 6. 

Crosby, R. W. "Three Antitrust Bills Are First Installment." Iron Age, 
CXCII (September 12, 1963), p. 135. 

Cyert, R. M., and J. G. March. "Organizational Structure and Pricing 
Behavior in an Oligopolistic Market." American Economic Review, XLV 
(March, 1955), pp. 129-139. 

"The Dairy Industry—Indicator of Things to Come." Mergers & Acqui
sitions , I (Fall, 1965), pp. 69-73. 

d'Aleo, Joseph. "The Conglomerates: A Wall Street Reappraisal." 
Mergers & Acquisitions, III (May-June, 1968), pp. 48-53. 

. 'VJhat Kills the Deal?" Mergers & Acquisitions, III (March-
April, 1968), pp. 4-9. 

Darragh, Richard B. 'Why Worry About the Antitrust Laws or the Anatomy 
of a Merger." Michigan State Bar Journal, XXXIX (August, 1960), 
pp. 9-19. 

Davidow, Joel. "Conglomerate Concentration and Section 7: The Limi
tations of the Anti-Merger Act." Columbia Law Review, LXVIII 
(November, 1968), pp. 1231-1285. c 

Day, Richard E. "Panel Discussion: Merger Developments in the Supreme 
Court." A.B.A. Section of Antitrust Law, XXVI (1964), pp. 69-84. 

Dewing, Arthur S. "A Statistical Test of the Success of Consolidations." 
Quarterly Journal of Economics. XXXVI (November, 1921), pp. 84-101. 

Dietz, Arthur T. "Corporate Mergers: Retrospective and Prospective." 
Journal of Public Law. V (Fall, 1956), pp. 309-326. 

Dirlam, Joel B. "Recent Developments in the Anti-Merger Policy: A 
Diversity of Standards." Antitrust Bulletin, IX (May-August, 1964), 
pp. 381-413. 

Donnelly, Samuel J. M. "Supreme Court--The Federal Trade Commission and 
the Not-So Conglomerate Merger: An Analysis of FTC v. Consolidated 
Foods Corporation." University of Detroit Law Journal, XLIII 
(October, 1965), pp. 35-78. 

Donnem, Roland W. "Conglomerate Merger and Reciprocity." Antitrust 
Bulletin, VIII (March-April, 1963), pp. 283-291. 



652 

Donovan, W. J. "Mergers and the Antitrust Laws." Antitrust Bulletin, 
I (June, 1955), pp. 179-187. 

Downing, C. Gibson. "Monopolies: Interpreting the Qualifying Clause of 
Section 7, Clayton Act." Kentucky Law Journal, XLVI (Fall, 1957), 
pp. 87-102. 

Doyle, George J., and Ferdinand L. Picardi. "Anti-trust Policy Under 
Section 7 of the Clayton Act--A Suggested Legislative Approach." 
Syracuse Law Review, VII (Fall, 1955), pp. 115-120. 

Elman, Philip, e_t. al^. "Symposium on Section 7 of the Clayton Act." 
New York University Law Review, XL (October, 1965), pp. 613-724. 

Farber, Syemour. "Reciprocity: Where Do We Go From Here?" Federal 
Bar Journal, XXVII (Winter, 1967), pp. 66-72. 

"Federal Trade Commission Report." Mergers & Acquisitions, I (Summer 
1966), pp. 41-42. 

Feinberg, Samuel. "People More Important than Things." Electronic News, 
(March 17, 1969), p. 5. 

"Finding Homes for Merger Orphans: Companies Ordered Divested by Anti-
trusters Are Sometimes Hard to Sell, and Frequently the Justice 
Department or Federal Trade Commission Has to Help Unravel the 
Holdings." Business Week, (December 9, 1967), pp. 154+. 

Fleming, Harold M. "Antitrust 'Humbug'." Freeman, XVII (May, 1967), 
pp. 267-275. 

Forkosch, Morris D. "Suggested Limitation Upon the 1955 Amendment 
Permitting the U. S. to Sue for Treble Damages--An Analysis." 
Antitrust Bulletin, I (October, 1955), pp. 289-301. 

Fortas, Abe. "Address." A.B.A. Section of Antitrust Law,- XXX (1966), 
pp. 131-135. 

"FTC Lifts Merger Fog for Some: Sets Formal Guidelines." Business 
Week, (January 21, 1967), pp. 33-34. 

"FTC Preliminary Relief Powers Under Section 7 of the Clayton Act." 
Washington Law Review, XLII (March, 1967), pp. 631-639. 

Fuchs, Ralph F. "Economic Considerations in the Enforcement of the Anti
trust Laws of the United States." Minnesota Law Review, XXXIV 
(February, 1950), pp. 210-230. 

Furst, Robert Eric. "FTC v. Procter & Gamble Company. 87 Sup. Ct. 1224." 
American University Law Review, XVII (December, 1967), pp. 76-86. 



653 

Garlic in the Anti-trust Soup." Economist, CCXV (May 15, 1965), 
pp. 765-766. 

Gordon, Sanford D. "Attitudes Towards Trusts Prior to the Sherman Act." 
Southern Economic Journal, XXX (October, 1963), pp. 156-167. 

Green, Robert E. "Court's New Giant Killer-The 'Tendency to Monopoly1 

Clause." Hastings Law Journal, IX (November, 1957), pp. 69-76. 

"Guidelines for Fair Competition: Interview with D. F. Turner." 
U. S. News & World Report, IX (February 21, 1966), pp. 76-80+. 

Gwynne, John W., Ward S. Bowman, and Mark S. Massel. "Mergers and 
Section 7 of the Clayton Act—A Symposium." Antitrust Bulletin, 
I (January, 1956), pp. 523-558. 

Hale, G. E. "Diversification: Impact of Monopoly Policy Upon Multi-
product Firms." University of Pennsylvania Law Review, XCVIII 
(February, 1950), pp. 320-366. 

- . "Mergers and Acquisitions: Is There A Legal Problem?" 
Chicago Bar Record, XLI (January, 1960), pp. 185-188. 

, and Rosemary D*. Hale. "Delineating the Geographic Market: 
A Problem in Merger Cases." Northwestern University Law Review, 
LXI (September-October, 1966), pp. 538-553. 

. "More on Mergers." Journal of Law and Economics, V (October, 
1962), pp. 119-130. . 

. "Potential Competition Under Section 7: The Supreme Court's 
Crystal Ball." Supreme Court Review. 1964 (1964), pp. 171-189. 

. "Reciprocity Under the Antitrust Laws: A Comment." University 
of Pennsylvania Law Review, CXIII (November, 1964), pp. 69-76. 

. "Regulation: A Defense to Anti-merger Litigation?" Kentucky 
Law Journal, LIV (Summer, 1966), pp. 683-716). 

Hammond, Robert E., III. "Growth Through Mergers." Antitrust Bulletin, 
X (September-December, 1965), pp. 779-794. 

Handler, Milton. "Anti-Trust--New Frontiers and New Perplexities." 
Record of the Association of the Bar of the City of New York. VI 
(February, 1951), pp. 59-82. 

. '^Quantitative Substantiality and the Celler-Kefauver Act--A 
Look At the Record." Mercer Law Review, VII (Spring, 1956), 
pp. 279-289. 



654 

. "Twentieth Annual Antitrust Review, 1967." Record of the 
Association of the Bar of the City of New York, XXII (December, 
1967), pp. 669-705. 

, et. al. "Annual Review of Antitrust Developments." Texas Law 
Review, XXXIX (Junel 1961), pp. 711-781. 

, and Emanuel Celler. 'VJhat Is Wrong With the Antitrust Laws?" 
'VJhat's Wrong With 'What Is Wrong With the Antitrust Laws?" Anti
trust Bulletin, VIII (July-August, 1963), pp. 557-593. 

, and Stanley D. Robinson. "Supreme Court v. Corporate Mergers." 
Fortune, LXXI (January, 1965), pp. 164-165+. 

Hansen, Victor R., R. A. Bicks, and Ephraim Jacobs. "Symposium: Current 
Programs and Policies of the Antitrust Division." Antitrust Bulletin, 
II (November-December, 1956), pp. 163-194. 

Hanson, John J. "Comparison of State and Federal Antitrust Laws in 
Selected Areas." A.B.A. Section of Antitrust Law." XXIX (1965), 
pp. 267-284. 

Harbeson, Robert W. "Antitrust Law—A New Phase." Michigan Law Review, 
XLV (June, 1947), pp. 977-1000. 

Harris, James A., Sr. "Business Challenge to Some Recent Trends in 
Antitrust Decisions of the Supreme Court." Antitrust Bulletin, XI 
(September-December, 1966), pp. 963-972. 

Harsha, E. Houston. "Illinois State Bar Symposium: Conglomerate Merger 
and Reciprocity—Condemned by Conjecture?" Antitrust Bulletin, 
IX (March-April, 1964), pp. 201-230. 

Hart, Philip A. "Antitrust At the Crossroads." Antitrust Bulletin, 
XI (January-April, 1966), pp. 317-324. 

, and Roman L. Hruska. "Forecast of Antitrust Policy Regarding 
Economic Concentration." Antitrust Bulletin, X (January-April, 
1965), pp. 51-74. 

, et. aL. "Symposium--Antitrust Report from Official Washing
ton." A.B.A. Section of Antitrust Law, XXX (1966), pp. 80-85+. 

Harvith, Bernard E. "Reciprocity and the Federal Antitrust Laws." 
Washington Law Review, XL (April, 1965), pp. 133-188. 

Harwood, James. "The Mystique of Antitrust." Mergers & Acquisitions. 
I (Fall, 1965), pp. 29-35. 

Hassett, Patricia. "U. S. v. Penn-Olin Chemical Co.. 84 Sup. Ct. 1710." 
Syracuse Law Review, XVI (Fall, 1964), pp. 101-106. 



655 

Hecht, Charles J. "Earn-outs.11 Mergers & Acquisitions, II (Summer, 
1967), pp. 2-16. 

Heflebower, Richard B. "Corporate Mergers: Policy and Economic 
Analysis." Quarterly Journal of Economics, LXXVII (November, 1963), 
pp. 537-558. 

Heilbroner, Robert L. "Grand Acquisitor." American Heritage, XVI 
(December, 1964), pp. 20-25+. 

Hernacki, Raymond P. "Mergerism and Section 7 of the Clayton Act." 
George Washington Law Review, XX (June, 1952), pp. 659-705. 

"High Court Tightens the Antitrust Reins: FTC Can Stall Mergers While 
Legality Is Tested." Business Week, (June 18, 1966), pp. 40-41. 

"Highland Supply Corporation v. Reynolds Metals Company, 221 F. Supp. > 
15." Michigan Lav; Review, LXIII (December, 1964), pp. 400-405. 

Hines, Howard H. "Effectiveness of 'Entry' by Already Established 
Firms." Quarterly Journal of Economics, LXXI (February, 1957), 
pp. 132-150. 

Hinnegan, K. A. "Potential Reciprocity and Conglomerate Merger: 
Consolidated Foods Revisited." Buffalo Law Review, XVII (Spring, 
1968), pp. 631-650. 

Hogan, James. 'Quantitative or Qualitative--The Current Dilemma of 
Section 7 of the Clayton Act." Georgetown Law Journal, XLIV (March, 
1956), pp. 478-489. 

Hogan, William T., and Frank Koelble. "Determination of the Market for 
Antitrust Purposes: Difficulties and Problems." University of 
Detroit Law Journal, XXXIX (April, 1962), pp. 519-538. 

Hutnyan, Joseph D. "Federal Trade Commission—The Search for Viable 
Antitrust Concepts." Mergers & Acquisitions, I (Spring, 1966), 
pp. 72-79. 

"Insurance Giants Move Into Funds." Business Week, (March 15, 1969), 
pp. 114-118. 

Jacobs, Ephraim. "Antitrust Law; Consent Judgments in Merger Cases." 
A.B.A. Journal. XLIII (January, 1957), pp. 23-27. 

. "Economic Proof in Section 7 Cases." Record of the Associ
ation of the City of New York. XIII (May, 1958), pp. 303-311. 

. "Investigation of Mergers." Antitrust Bulletin, III (Sep
tember-October, 1958), pp. 481-490. 



656 

. "Mergers and the Small Business Man." A.B.A. Section of 
Antitrust Lav? Proceedings." XVI (1960), pp. 83-93. 

Jacobson, Dexter R. "FTC v. Dean Foods Co., 86 Sup. Ct. 1738." 
University of Cincinnati Law Review, XXXVI (Winter, 1967), 
pp. 157-164. 

Javits, Jacob K., e_t. al_. "Breakthrough to Antitrust?" Trial, IV 
(February-March, 1968), pp. 39-49. 

Johnston, Edward R. "Antitrust Law: An Approach to Some Common 
Problems." A.B.A. Journal, XLV (May-June, 1959), pp. 441-444, 
596-599+. 

. "Some Twilight Zone Antitrust Problems." Antitrust Bulletin, 
I (February-April, 1956), pp. 615-632. 

Jones, Teddy M., Jr. "Reciprocal Dealing in Conglomerate Mergers." 
Southwestern Law Journal, XX (March, 1966), pp. 192-202. 

J.W.V., Jr. "Horizontal Mergers and the 'Failing Firm' Defense Under 
Section 7 of the Clayton Act: A Caveat." Virginia Law Review, 
LXV (April, 1959), pp. 421-428. 

Kahn, Alfred E. "Legal and Economic Apparisal of the 'New' Sherman and 
Clayton Acts." Yale Law Journal, LXIII (January, 1954), pp. 293-347. 

. "Standards for Antitrust Policy." Harvard Law Review, LXVII 
(November, 1953), pp. 28-54. c 

Kamerschen, David R. "American Antitrust Policy: At the Halfway House." 
Antitrust Bulletin, X (September-December, 1965), pp. 879-896. 

. "Conglomerate Concentration Coefficients." Antitrust Bulletin, 
XI (January-April, 1966), pp. 351-373. 

Kefauver, Estes. "The Supreme Court and Congress versus Monopoly." 
Tennessee Law Reviev?. XX (April, 1948), pp. 254-268. 

Kennedy, Robert F., et. al. "Symposium on Antitrust." New York Law 
Forum, IX (March, 1963), p. 1-73. 

"Kennedy's Musical Chairs: Antitrust and FCC Get New Heads." Business 
Week, (May 18, 1963), p. 28. 

Kerr, William T. "Divestiture of Illegally Held Assets: Observations 
on Its Scope, Objective, and Limitations." Michigan Law Review. 
LXIV (June, 1966), pp. 1574-1599. 

Kessel, Mark. "U. S. v. Continental Can Co., 84 Sup. Ct. 1738." 
Syracuse Law Review, XVI (Fall, 1964), pp. 106-111. 



657 

Keyes, Lucile Sheppard. "Proposals for the Control of Conglomerate 
Mergers." Southern Economic Journal, XXXIV (July, 1967, pp. 67-85. 

Kintner, Earl W. "Symposium: Developments Under the Anti-Merger Act 
and Other Aspects of the Federal Trade Commission's Antitrust Pro
gram." Antitrust Bulletin, V (July-August, 1960), pp. 387-394. 

Kirkpatrick, W. Wallace. "Justice Black and Antitrust." UCLA Law 
Review, XIV (January, 1967), pp. 475-500. 

Kitching, John. 'VJhy Do Mergers Miscarry?" Harvard Business Review. 
XLV (November-December, 1967), pp. 84-101. 

Klebaner, Benjamin J. "Potential Competition and the American Antitrust 
Legislation of 1914." Business History Review, XXXVIII, (Summer, 
1964), pp. 163-185. 

Kramer, Victor H. "Antitrust Division and the Supreme Court: 1890-
1953." Virginia Law Review, XL (May, 1954), pp. 433-463. 

Krauss, Robert P. "Postacquisition Evidence and Section'7 of the 
Clayton Act: A Study in Judicial Legislation." University of 
Cincinnati Law Review, XXXVI (Summer, 1967), pp. 434-448. 

Kuhlman, John M. "Procter and Gamble Decision." Quarterly Review of 
Economics and Business, VI (Spring, 1966), pp. 29-36. 

Lanzillotti, Robert F. "Pricing Objectives in Large Companies." 
American Economic Review, XLVIII (December, 1958), pp. 921-940. 

Larsen, Paul. "The Federal Trade Commission, Clayton 7, and Bigness in 
the Dairy Industry." Oregon Law Review, XLV (1966), pp. 85-113. 

Lewyn, Thomas M., and Stephen Mann. "Ten Years Under the New Section 7 
of the Clayton Act: A Lawyer's Practical Approach to the Case Law." 
New York University Law Review. XXXVI (June, 1961), pp. 1067-1113. 

Limbaugh, Rush H. "Historic Origins of Anti-trust Legislation." 
Missouri Law Review. XVIII (June, 1953), pp. 215-248. 

"Line Is Drawn on Banks." Business Week, (March 29, 1969), pp. 42-43. 

"Ling the Merger King." Newsweek. LXX (October 9, 1967), pp. 71-81. 

Livermore, Shaw. "The Success of Industrial Mergers." Quarterly Journal 
of Economics, L (November, 1935), pp. 68-96. 

Loevinger, Lee. "Antitrust Economics and Politics." Antitrust Bulletin. 
I (September, 1955), pp. 225-259. 

. "Antitrust Is Pro-Business." Fortune, LXVI (August, 1962), 
pp. 96-97+. 



658 

. "The Corporation As A Power Nexus." Antitrust Bulletin, VI 
July-December, 1961), pp. 345-359. 

. "The New Frontier in Antitrust." Texas Law Review, XXXIX 
June, 1961), pp. 865-872. 

Low, Richard E. "Ease of Entry" A Fundamental Economic Defense in 
Merger Cases." George Washington Law Review, XXXVI (March, 1968), 
pp. 515-544. 

Maclntyre, Everette. "Federal Trade Commission's Antitrust Functions: 
Some Practical Problems in Enforcement." UCLA Law Review, XIV (May, 
1967), pp. 997-1027. 

Marcus, Philip. "Antitrust Bugbears: Substitute Products—Oligopoly." 
University of Pennsylvania Law Review, CV (December, 1956), 
pp. 185-212. 

"Market Power and the Antitrust Laws: 'New* Old Section 7 of the Clayton 
Act." Yale Law Journal, LXVI (July, 1957), pp. 1251-1266. 

Markham, Jesse. "An Alternative Approach to the Concept of Workable 
Competition." American Economic Review, XL (June, 1950), pp. 349-361. 

. "Antitrust Trends and New Constraints." Harvard Business 
Review, XLI (May-June, 1963), pp. 84-93. 

. "Merger Policy Under the New Section 7: A Six-Year 
Appraisal." Virginia Law Review, XLIII (May, 1957), pp. 489-528. 

Mason, Edward S. "Current Status of the Monopoly Problem in the United 
States; Address." Harvard Lav? Review, LXII (June, 1949), pp. 1265-
1285. 

McAllister, Breck P. "The Big Case: Procedural Problems in Antitrust 
Litigation." Harvard Law Review, LXIV (November, 1950), pp. 27-61. 

McElroy, Thomas K. "Section 7 of the Clayton Act and the Oil Industry." 
Baylor Law Review. V (Winter, 1953), pp. 121-145. 

"McLaren Talks Tough About Conglomerates." Business Week, (March 15, 
1969), p. 38. 

Means, Gardiner C. "The Large Corporation in American Economic Life.". 
American Economic Review, XXI (1931), pp. 10-42. 

"Merger—'Bad Word* in U.S., Lifesaver in Europe." U. S. News & World 
Report, LVIII (May 17, 1965), pp. 120-121. 

"The Merger Boom--How Long Can It Last?" Mergers & Acquisitions, II 
(Spring, 1967), pp." 8-9. 

i 



659 

"Merger Crackdown: Justice Department, Federal Trade Commission and 
Courts are Rewriting the Antitrust Laws." Financial World, CXXIV 
(July 28, 1965), pp. 3+. 

"Merger Minded Stocks." Mergers & Acquisitions. Ill (September-October, 
1968), pp. 62-63. 

"Mergers & Acquisitions Under the Sherman Act." Rutgers University Law 
Review, III (February, 1949), pp. 109-115. 

"Mergers on the Way Out? Administrative Agencies and Courts Seem to 
be Teaming Up to Outlaw Corporate Mergers of Almost Any Sort." 
Financial World, CXXVI (July 6, 1966), pp. 3-4+. 

"Merger Wave Hits Europe: As Competition Gets Tougher, Companies Are 
Joining Forces, and Governments Aid Activity." Business Week, 
(February 26, 1966). pp. 153+. 

Merkel, Edward W. "Other Anti of Antitrust." Harvard Business Review, 
XLVI (March, 1968), pp. 53-62. 

Meyers, Harold B. "Professor Turner's Turn at Antitrust." Fortune, 
LXXII (September, 1965), pp. 168-171+. 

Michwitz, Costa. "The Means of Competition at Various Stages of 
Production." Kyklos, XI (1958), pp. 509-520. 

Miller, John Perry. "Impact of Antitrust." Vanderbilt Law Review, XII 
(October, 1959), pp. 1047-1055. 

"Mills Squints At Conglomerates." Business Week, (March 8, 1969), p. 80. 

"Mr. Justice Brandeis, Competition and Smallness: A Dilemma Re
examined." Yale Law Journal, LXVI (November, 1956), pp. 69-96. 

Mitchell, Homer I. "Primary Jurisdiction: A Symposium." A.B.A. Section 
of Antitrust Law Proceedings, XIII (1958), pp. 26-41. 

Montague, Gilbert H. "Celler Anti-Merger Act: An Administrative Problem 
in An Economic Crisis." A.B.A. Journal, XXXVII (April, 1951), 
pp. 253-256, 324-326. 

Moran, Gerald R. "Administration Law--Clayton Act--Mergers—Regulatory 
Agencies Cannot Grant Immunity from Antitrust Prosecutions by 
Approving Mergers." University of Pittsburgh Law Review, XXIV 
(October, 1962), pp. 168-170. 

Morgello, Clem. "The Conglomerates Face An Accounting." Newsweek. 
LXXIII (April 7, 1969), p. 66. 

. "Story of A Hot Stock." Newsweek. LXXIII (May 12, 1969), p. 85. 



660 

Morris, Richard B. "Determinant of the Antitrust Offense: Character of 
the Illegal Act or Its Economic Effect? 1 California Law Review. 
XLVII (May, 1959), pp. 383-388. 

Mueller, Charles E. "Antitrust and Centralization: A Look At the 
'Planned' Economy." Antitrust Bulletin, XI (September-December, 
1966), pp. 973-1009. 

Mundheim, Robert H., and Arthur Fleischer, Jr. "Corporate Acquisition 
by Tender Offer." University of Pennsylvania Law Review, CXV 
(January, 1967), pp. 317-370. 

Narver, John C. "Marketing and the Controversy Over Conglomerate 
Mergers." Journal of Marketing, XXXI (July, 1967), pp. 6-10. 

"Nebulous Conglomerate Merger: Administrative and Judicial Treatment." 
St. John's Law Review, XXXIX (May, 1965), p?r 343-353. 

"New Ball Game? Supreme Court Ruling on Procter-Clorox and Conglomerate 
Mergers." Newsweek, LXIX (April 24, 1967), pp. 75-76. 

"New Law of Mergers." Northwestern University Law Review. LVI (November-
December, 1961), pp. 630-643. 

"Nixon's Deconglomerator." Newsweek, LXXIII (March 24, 1969), pp. 69-70. 

IJL?o Guidelines in Sight: Ten-Year-Old Procter & Gamble-Clorox Chemical 
Merger." Time, LXXXIX (April 21, 1967), pp. 92+. 

Noonon, Gregory F. "Trial of An Anti-trust Case." Record of the 
Association of the Bar of the City of New York. VIII (November, 
1953), pp. 392-400. 

Nutter, G. Warren. "Growth by Merger." Journal of the American Statisti
cal Association, XLIX (September, 1954), pp. 448-466. 

"Oil Merger O.K.—But." Business Week, (March 8, 1969), p. 94. 

0'Mahoney, Joseph C. "Federal Charters to Save Free Enterprise." 
Wisconsin Law Review, 1949 (May, 1949), pp. 407-415. 

O'Melia, Michael J. "FTC v. Procter & Gamble Co., 87 Sup. Ct. 1224." 
Marquette Law Review, LI (Fall, 1967), pp. 205-208. 

Oppenheim, S. Chesterfield. "Antitrust Booms and Boomerangs." Anti
trust Bulletin, IX (September-December, 1964), pp. 641+. 

. "Antitrust Enforcement Trends." Journal of the Bar Associ
ation of the District of Columbia, XVII (March, 1950), pp. 111-129. 



661 

. Sigmund Timberg, and Jerrold G. Van Cise. "Divestiture As A 
Remedy Under Federal Antitrust Laws--A Simposium." George Washing
ton Law Review, XIX (December, 1950), pp. 119-155. 

Osborn, Richard C. "Efficiency and Profitability in Relation to Size." 
Harvard Business Review. XXIX (March, 1951), pp. 82-94. 

O'Toole, Ed. "Salgo, Financial Engineer." Mergers & Acquisitions. I 
(Spring, 1966), pp. 49-54. 

Packard, Richard C. "Are the Antitrust Laws Consistent?" Corporate 
Practice Commentator, VII (November, 1965), pp. 221-246. 

Papandreou, Andreas G. "Economics and the Social Sciences." The 
Economic Journal, LX (December, 1950), pp. 715-723. 

Patterson, D. J., and James M. Patterson. "Conglomerates: The Legal 
Issues." Business Horizons, XI (February, 1968), pp. 39-48. 

Peacock, P. Dexter. "U. S. v. Continental Can Co., 84 Sup. Ct. 1738." 
Texas Law Review, XLIII (February, 1965), pp. 406-412. 

"Period to Protraction: Concerning FTC Order to Procter &. Gamble." 
Time. LXXXVII (March 25, 1966), p. 82. 

Peterson, William H. "The Case Against Antimerger Policy." Business 
Horizons, IV (Winter, 1961), pp. 111-120. 

Phillips, Almarin. "Concentration, Scale, and Technological Change in 
Selected Manufacturing Industries 1899-1939." Journal of Industrial 
Economics, IV (June, 1956), pp. 179-193. 

Phillips, Charles F., Jr. "Some Implications of the Supreme Court's 
Antimerger Decisions." Southwestern Law Journal, XXI (Summer, 1967), 
pp. 429-450. 

, and George R. Hall. "Merger Litigation, 1951-1960." Antitrust 
Bulletin, VI (January-February, 1961), pp. 19-41. 

Pinskey, Ralph B. "FTC v. Procter & Gamble Co., 87 Sup. Ct. 1224, Anti
trust—Standards for the Conglomerate Merger." Tulsa Law Journal, V 
(January, 1968), pp. 104-111. 

Rahl, James A. "Anti-merger Law in Search of a Policy." Antitrust 
Bulletin, XI (January-April, 1966), pp. 325-349. 

Rathbone, M. J. "Businessman's View of Some Antitrust Problems--
Particularly Mergers, Acquisitions, and Corporate Size." A.B.A. 
Section of Antitrust Law, XXVII (1965), pp. 47-59. 



662 

Reed, Stanely Foster. "Monkeys, Men and Mergers." Mergers & Acqui
sitions , III (May-June, 1966), pp. 19-27. 

Reilly, John R. "Conglomerate Mergers—An Argument for Action." 
Northwestern University Law Review, LXI (September-October, 1966), 
pp. 522-537. 

"Report on Washington: Debate on How to Bring Antitrust Laws Up to 
Date." Atlantic, CCXVI (August, 1965), pp. 8-10. 

Riehm, John W., Jr., and DeForest Billyou. "A Comment on the Proposed 
Notice Legislation." Antitrust Bulletin, XI (November-December, 
1956), pp. 195-208. 

Rill, James F. "Conglomerate Mergers: The Problem of 'Superconcen-
tration'." UCLA Law Review, XIV (1967), pp. 1028-1059. 

. "Trend Toward Social Competition Under Section 7 of the 
Clayton Act." Georgetown Law Journal. LIV (Spring, 1966), pp. 891-
913. 

"Roadblocks Slow the Urge to Merge: Falling Stock Prices and Tight 
Money Seem to Have Soured a Number of Mergers That Were Called Off 
Recently." Business Week, (September 10, 1966), pp. 183-184+. 

Robbins, Horace H. '"Bigness1, the Sherman Act, and Antitrust Policy." 
Virginia Law Review, XXXIX (November, 1953), pp. 907-948. 

Robinson, Edwin T. "Consolidated Foods Corp. v. FTC, 329 F. 2d 623." 
University of Cincinnati Law Review, XXXIV (Spring, 1965), pp. 162-
168. 

Rockefeller, Edwin S. "Antitrust Enforcement: Duopoly or Monopoly? 
Brief Review of the Landis Report Recommendations on Antitrust 
Enforcement." Wisconsin Law Review, 1962 (May, 1962), pp. 437-453. 

Schefter, John E. "Historical Policy of the United States Toward 
Monopoly." North Dakota Law Review, XLIII (Fall, 1966), pp. 17-52. 

Schneider, David A. "Consolidation and Merger—Section 7 of the Clayton 
Act--Relevant Line of Commerce." University of Cincinnati Law 
Review, XXXI (Spring, 1962), pp. 173-177. 

Schwartzman, David. "Multiple-Company Mergers and the Theory of the 
Firm." Oxford Economic Papers, New Series. VII (June, 1955), 
pp. 197-214. 

"Section 5 of the Clayton Act—Consent Decrees and the Statute of 
Limitation." University of Chicago Law Review, XXII (Winter, 1955), 
pp. 514-524. 



663 

"Section 7 of the Clayton Act: A Legislative History." Columbia Law 
Review. LII (June, 1952), pp. 765-781. 

"Section 7 of the Clayton Act Amended to Limit Asset Acquisitions." 
Harvard Law Review, LXIV (May, 1951), pp. 1212-1214. 

Seitz, Reynolds C. "Objectives and Development of the Antitrust Laws." 
Wisconsin Bar Bulletin, YX'.OL (April, 1956), pp. 18-19+. 

"Short Pause for New Rules: Justice Department's Antitrust Division 
Protests ITT-ABC Merger." Time LXXXIX (March 24, 1967), pp. 82+. 

Sichel, Werner. "The Procter and Gamble-Clorox Decision and the Eco
nomics of Conglomerate Mergers." Antitrust Bulletin, XII (Winter, 
1967), pp. 1081-1089. 

Siecker, George F. "Role of the States in Antitrust Law Enforcement; 
Some Views and Observations." Texas Law Review, XXXIX (October, 
1962), pp. 873-884. 

Smith, Blackwell. "Effective Competition: Hypothesis for Modernizing 
the Antitrust Laws." New York University Law Review, XXVI (July, 
1951), pp. 405-450. 

Solomon, R. A. 'VJhy Uncle Sam Can't Lose A Case Under Section 7 of the 
Clayton Act." A.B.A. Journal. LIII (1967), pp. 137-142. 

Sommer, A. A., Jr. "Conglomerate Disclosure: Friend or Foe?" Business 
Lawyer, XXII (January, 1967), pp. 317<-331. 

Stacy, Nicholas A. H. "Recipe for Merger." Mergers & Acquisitions, II 
(Fall, 1966), pp. 65-72. 

Staudt, Thomas A. "Program for Product Diversification." Harvard 
Business Review, XXXII (November-December, 1954), pp. 121-131. 

Stedman, John C. "Merger Statute: Sleeping Giant or Sleeping Beauty?" 
Northwestern University Law Review, LII (November-December, 1957), 
pp. 567-617. 

Steele, Charles J. "Decade of the Celler-Kefauver Anti-Merger Act." 
Vanderbilt Law Review, XIV (October, 1961), pp. 1049-1083. 

Stelzer, Irwin M. "Economic Consequences of A Successful Antitrust 
Prosecution." Insurance Law Journal* 1954 (February, 1954), pp. 86-
90. 

Stephan, Edmund A. "Acquisition Trouble Spots." Business Lawyer, XXI 
(January, 1966), pp. 401-414. 

Stigler, George J. "The Case Against Big Business." Fortune. XLV 
(May, 1952), pp. 123+. 



664 

. "Monopoly and Oligopoly by Merger." American Economic Review. 
XL (May, 1950), pp. 23-34. 

, et. al. "Report of the Attorney General's Committee on Anti
trust Law--A Symposium." University of Pennsylvania Law Review, CIV 
(November, 1955), pp. 145-184. 

Stocking, George W. "On the Concept of Workable Competition As An Anti
trust Guide." Antitrust Bulletin. II (September, 1956), pp. 3-39. 

. "Rule of Reason, Workable Competition, and Monopoly." Yale 
Law Journal, LXIV (July, 1955), pp. 1107-1162. 

Stoloff, Alfred H. "Corporate Combinations: Mergers, Consolidations, 
Asset and Stock Purchases." Oregon Law Review, XLV (April, 1966), 
pp. 161-209. 

Strichartz, Richard. "Anti-merger Act: A Legal-Economic Analysis." 
Howard Law Journal, II (January, 1956), pp. 57-75. 

Sunderland, Thomas E. "Developments in Antitrust During the Past Year." 
Antitrust Bulletin, III (January-February, 1958), pp. 63-100. 

"Synergism? or Legerdemain?" Forbes, C (November 1, 1967), pp. 40+. 

Taggart, Walter J. "FTC v. Dean Foods Co., 86 Sup. Ct. 1738." Villa-
nova Law Review. XII (Winter, 1967), pp. 342-348. 

"Target Conglomerates." Newsweek, LXXIII (April 7, 1969), pp. 59-60. 

Tedlands, Willaitn P., Jr. "Antitrust Guidelines for Conglomerate 
Mergers." Washington & Lee Law Review, XXIV (Spring, 1967), 
pp. 90-101. 

Thomas, James C. "Conglomerate Merger Syndrome—A Comparison: Con
gressional Policy with Enforcement Policy." Fordham Law Review. 
(March, 1968), pp. 461-568. 

"Time of Testing for Conglomerates: Merger-Made Giants." Business 
Week. (March 2, 1968), pp. 38-40+. 

Tone, Philip W. "(J. S. Supreme Court Shows New Trends in Antitrust." 
Illinois Bar Journal. XLII (August, 1954), pp. 896-901. 

"Trust-busters of '67: Heroes or Villains?" Newsweek. LXIX (May 8, 
1967), pp. 77-78+. 

Tucson Daily Citizen. (February 10, 1969), p. 37; (March 12, 1969), 
p. 42; (April 2, 1969), p. 5. 



665 

Turley, James M. "FTC v. Procter & Gamble Co., 87 Sup. Ct. 1224." Texas 
Law Review. XLV (Octobers 1967), pp. 1409-1417. 

Turner, Donald F. "Address Before the American Bar Association." Anti
trust Bulletin, X (September-December, 1965), pp. 685-691. 

. "American Antitrust Laws." Modern Law Review, XVIII (May, 
1955), pp. 244-258. 

. "Conglomerate Mergers and Section 7 of the Clayton Act." 
Harvard Law Review, LXXVIII (May, 1965), pp. 1313-1395. 

Tuttle, Charles D. "Congressional Intrusion into the Adjudicatory 
Process of An Administrative Agency." Southwestern Law Journal, 
XXI (Spring, 1967), pp. 306-314. 

U.S. v. Penn-Olin Chemical Company. 84 Sup. Ct. 1710." Minnesota Law 
Review. XLIX (Fall, 1964), pp. 325-333. 

Van Cise, Jerrold G. "The Modern Corporation and the Antitrust Laws: 
From Trust to Distrust." University of Chicago Law Review. XIX 
(Summer, 1952), pp. 668-683. 

Vandeman, George A. "U. S. v. Penn-Olin Chemical Co., 84 Sup. Ct. 
1710." Southern California Law Review, XXXVIII (1965), pp. 104-124. 

Van Deusen, Edmund. "The Two-Plus-Two of Sperry Rand." Fortune. LII 
(August, 1955), pp. 88-91+. 

von Kalinowski, Julian 0. "Per Se Doctrine--An Emerging Philosophy of 
Antitrust Law." UCLA Law Review, XI (May, 1964), pp. 569-592. 

Vukasin, John P., Jr. "Anti-merger Law of the United States: Yester
day, Today, Tomorrow." Antitrust Bulletin, III (May-August, 1958), 
pp. 309-323, 455-472. 

Wall Street Journal. (January 10, 1961-May 26, 1969). 

"The War on Mergers Escalates." Business Week, (April 19, 1969), 
pp. 36-37. 

'Washington Tie-Line." Mergers & Acquisitions, III (January-February, 
1968), pp. 82-85. 

Watson, Philip B., Jr. "Clayton Act, Section 7—Corporate Expansion by 
Acquisitions and Mergers." Tulane Law Review. XXVII (April, 1953), 
pp. 332-341. 

Watz, James H. "Section 7 of the Clayton Act: The Private Plaintiff's 
Remedies." Bos ton College Industrial and Commercial Law Review. 
VII (Winter, 1966), pp. 333-349. 



666 

Ways, Max. "Antitrust in An Era of Radical Change." Fortune. LXXIII 
(March, 1966), pp. 128-131+. 

Weingarten, Joala. 'tlive Us A Merger Policy." Dun's Review, XC 
(December, 1967), pp. 43-44+. 

Wham, Benjamin. "Antitrust Laws and Their Interpretation: Some De
fects and Suggested Changes." A.B.A. Journal. XXXIX (October, 
1953), pp. 883-884. 

. "Growth of Antitrust Law; A Revision is Long Overdue." 
A.B.A. Journal. XXXVIII (November, 1952), pp. 934-935. 

'VJhen Mum's The Word At FTC: Premerger Clearance Program." Business 
Week. (February 24, 1968), p. 160. 

White, H. William. "Procter & Gamble Co. v. FTC. 358 F. 2d 74." 
University of Pittsburgh Law Review. XXVII (June, 1966), pp. 915-919. 

Whiting, Richard A. "Antitrust and the Corporate Executive, I & II." 
Virginia Law Review, XLVII and XLVIII (October, 1961 and January, 
1962), pp. 929-987 and 1-49. 

'Why Companies Seek Greener Fields." Business Week. (March 12, 1966), 
pp. 59-60+. 

'Why Washington Rode With Pan Am." Business Week, (March 15, 1969), 
p. 40. 

Wilcox, Clair. "From Economic Theory to Public Policy." American Eco
nomic Review: Papers and Proceedings, L (May, 1960), pp. 27-35. 

Williams, Larry L. "Some Significant Recent Developments in Antitrust 
Law." Corporate Practice Commentator, VII (February, 1966), pp. 325-
335. 

Williams, Melville C. "Antitrust Enforcement Procedures of the Depart
ment of Justice and the Federal Trade Commisslon." Wisconsin Bar 
Bulletin. XXVIII (April, 1955), pp. 19-23; 54-56. 

'Window on Washington." Mergers & Acquisitions, III (July-August, 
September-October, 1968), pp. 58-67 and 78-82. 

Worsnop, L. "Business Concentration and Antitrust Laws." Editorial 
Research Reports. (May 25, 1966), pp. 381-398. 

Wright, David McCord. "Toward A Coherent Anti-Trust." Virginia Law 
Review. XXXV (October, 1949), pp. 665-699. 



667 

Wyse, Joseph E. "Importance of Size Under the Federal Antitrust Laws." 
A.B.A. Journal. XLVII (April, 1961), pp. 345-349. 

Zimmerman, Edwin M. "Relationship of Regulation to Antitrust Enforce
ment." Public Utilities Fortnightly, LXXVIII (September 15, 1966), 
pp. 148-150. 

Government Documents 

Barnes, Stanley N., and S. Chesterfield Oppenheim, Co-Chairmen. The 
Report of the Attorney General's National Committee to Study the 
Antitrust Laws. (Washington: Government Printing Office, 1955). 

Cabinet Committee on Price Stability. "Industrial Structure and Com
petition Policy; Study Paper No. 2." (Washington: Government 
Printing Office, January, 1969). 

Congressional Record. XCV and XCVI (August 15, 1949 and December 12-13, 
1950), pp. 11484-11507 and 16432-16495; 16498-16508. 

Federal Trade Commission. "Enforcement Policy With Respect to Mergers 
in the Food Distribution Industries." January 3, 1967. 

. Enforcement Policy With Respect to Vertical Mergers in the 
Cement Industry." January 3, 1967. 

. "The Merger Movement: A Summary Report." (Washington: 
Government Printing Office, 1948). 

. "The Present Trend of Corporate Mergers and Acquisitions." 
(Washington: Government Printing Office, 1947). 

Federal Trade Commission News Release. "Commission Announces Enforce
ment Policy With Respect to Product Extension Mergers in Grocery 
Products Manufacturing." May 15, 1968. 

. "Commission Announces Enforcement Policy With Respect to 
Prospective and Future Mergers in the Textile Mill Products In
dustry." November 22, 1968. 

Federal Trade Commission Staff. "Economic Report on Mergers and Ver
tical Integration in the Cement Industry." April, 1966. 

. '^Economic Report on the Structure and Competitive Behavior of 
Food Retailing." January, 1966. 

. "The Structure of Food Manufacturing, Technical Study No. 8, 
National Commission on Food Marketing." June, 1966. 

U. S. Bureau of the Budget. The Budget of the United States. Fiscal 
1970. (Washington: Government Printing Office, 1969). 



668 

. Standard Industrial Classification Manual: 1967. (Washing
ton: Government Printing Office, 1967). 

U. S. Bureau of the Census. Statistical Abstract of the United States, 
1968. 89th ed. (Washington: Government Printing Office, 1968). 

U. S. Congress, Joint Economic Committee. 'Study Paper No. 22, Evalu
ation of Antitrust Policy, Its Relation to Economic Growth, Full 
Employment, and Prices, by Theodore J. Kreps." 86th Cong., 2d Sess. 
(Washington: Government Printing Office, 1960). 

U. S. House of Representatives. Committee on Banking & Currency, 
Hearings on the One-Bank Holding Company. (April, 1969), 91st 
Cong., 1st Sess. 

. H.R. 6788, "A Bill to Amend the Bank Holding Company Act 
of 1956, and for Other Purposes." 91st Cong., 1st Sess. 

. H.R. 9385, "A Bill to Broaden the Definition of Bank Holding 
Companies, and for Other Purposes." 91st Cong., 1st Sess. 

U. S. House of Representatives, Committee on the Judiciary. "Amending 
Sections 7 and 11 of the Clayton Act: Hearings Before Subcommittee 
No. 2." 80th Cong., 1st Sess. (Washington: Government Printing 
Office, 1947). 

. "The Antitrust Laws—A Basis for Economic Freedom; A Staff 
Report to the Antitrust Subcommittee of the Committee on the 
Judiciary." 85t'n Cong., 2d Sess. (Washington: Government Printing 
Office, 1959). 

. "The Antitrust Laws--A Basis for Economic Freedom, A Staff 
Report to the Antitrust Subcommittee of the Committee on the 
Judiciary." 88th Cong., 2d Sess. (Washington: Government Printing 
Office, 1965). 

. "The Celler-Refauver Act: Sixteen Years of Enforcement: A 
Staff Report to the Antitrust Subcommittee of the Committee on the 
Judiciary." 90th Cong., 1st Sess. (Washington: Government 
Printing Office, 1967). 

. "Hearings on H.R. 2357." 79th Cong., 1st Sess. (Washington: 
Government Printing Office, 1945). 

. "Hearings on H.R. 2734 before Subcommittee No. 3 of the 
Committee on the Judiciary, Serial No. 10, 14 (Parts 2-A and 2-B), 
Part 5." 81st Cong., 1st and 2d Sess. (Washington: Government 
Printing Office, 1949). 

• . "Hearings Before Antitrust Subcommittee No. 5 of the Com
mittee on the Judiciary, 84th Cong. 1st Sess., Parts I, II and III," 
(Washington: Government Printing Office, 1955). 



I M  

669 

. "Interim Report of Subcommittee No. 5." 84th Cong., 1st Sess. 
(Washington: Government Printing Office, 1955). 

. "Report No. 1191 to Accompany H.R. 2734." 81st Cong., 1st 
Sess. (Washington: Government Printing Office, 1949). 

. "Study of Monopoly Power--The Divergence Between Plant and 
Company Concentration, 1947; Hearings Before the Subcommittee on 
Study of Monopoly Power of the Committee on the Judiciary." 82nd 
Cong., 1st-Sess. (Washington: Government Printing Office, 1951). 

U. S. House of Representatives, Select Committee on Small Business. 
"Congress and the Monopoly Problem; Fifty-Six Years of Antitrust 
Development, 1900-1956." 84th Cong., 2d Sess. (Washington: Gov
ernment Printing Office, 1956). 

. "Mergers and Superconcentration: Acquisitions of 500 Largest 
Industrial and 50 Largest Merchandising Firms." 87th Cong., 2d Sess. 
(Washington: Government Printing Office, 1962). 

. "Monopolistic and Unfair Trade Practices; Hearings Before 
Subcommittee No. 1." 80th Cong., 2d Sess. (Washington: Government 
Printing Office, 1949). 

r 

. . "Functional Operation of the Federal Trade Commission; 
Hearings." 81st Cong., 2d Sess. (Washington: Government Printing 
Office, 1951). 

U. S. Senate. "Final Report and Recommendations of the Temporary 
National Economic Committee, Senate Document 35." 77th Cong., 1st 
Sess. (Washington: Government Printing Office, 1941). 

, Committee on the Judiciary. "Administrative Procedure Act 
Amendments, Hearings Before the Subcommittee on Administrative 
Practice and Procedure." 87th Cong., 1st Sess. (Washington: Gov
ernment Printing Office, 1962). 

. "Antitrust Developments in the European Common Market: 
Hearings Before the Subcommittee on Antitrust and Monopoly." 88th 
Cong., 1st Sess. (Washington: Government Printing Office, 1963). 

. "Concentration Ratios in Manufacturing Industry, 1958; 
Report Prepared by the Bureau of the Census for the Subcommittee on 
Antitrust and Monopoly." 87th Cong., 2d Sess. (Washington: Gov
ernment Printing Office, 1962). 

. "Concentration Ratios in Manufacturing Industry, 1963: Report 
Prepared by the Bureau of the Census for the Subcommittee on Anti
trust and Monopoly." 89th Cong., 2d Sess. (Washington: Govern
ment Printing Office, 1966). 



670 

. "Economic Concentration; Hearings Before the Subcommittee on 
Antitrust and Monopoly, Pursuant to S. Res. 262, Part I ("Overall 
and Conglomerate Aspects," 1964); Part IX ("Mergers and Other 
Factors Affecting Industry Concentration," 1965); Part III ("Concen
tration," Invention, and Innovation, 1965); Part V ("Concentration 
and Divisional Reporting," 1966); Part VI ("New Technologies and 
Concentration," 1967). 89th Cong., 1st and 2d Sess., 90th Cong., 
1st Sess. (Washington: Government Printing Office, 1966-1967). 

. "Hearings on H.R. 2734." 81st Cong., 1st and 2d Sess. 
(Washington: Government Printing Office, 1949, 1950). 

. "International Aspects of Antitrust; Hearings Before the Sub
committee on Antitrust and Monopoly, Part I." 89th Cong., 2d Sess. 
(Washington: Government Printing Office, 1966). 

. "Legislation Affecting Sections 7, 11, and 15 of the Clayton 
Act; Hearings Before the Subcommittee on Antitrust and Monopoly." 
85th Cong., 2d Sess. (Washington: Government Printing Office, 
1958). 

. "Legislation Making Antitrust Treble Damages Non-Tax-Deducti
ble; Hearings Before the Subcommittee on Antitrust and Monopoly." 
89th Cong., 2d Sess. (Washington: Government Printing Office, 
1966). 

. "Nolo Contendere and Private Antitrust Enforcement; Hearings 
Before the Subcommittee on Antitrust and Monopoly." 89th Cong., 2d 
Sess. (Washington: Government Printing Office, 1966). 

. "Nomination of Donald F. Turner to be Assistant Attorney 
General, Antitrust Division, Department of Justice; Hearings Before 
the Subcommittee on Antitrust and Monopoly." 89th Cong., 1st Sess. 
(Washington: Government Printing Office, 1965). 

. "Report No. 1775 to Accompany H.R. 2734." 81st Cong., 2d 
Sess. (Washington: Government Printing Office, 1950). 

. "Study of Antitrust Laws; Hearings Before the Subcommittee on 
Antitrust and Monopoly." 84th Cong., 1st Sess. (Washington: Gov
ernment Printing Office, 1955). 

Cases 

Addyston Pipe & Steel Company v. United States. 175 U.S. 211 (1899)., 

Alexander Milburn & Company v. Union Carbide & Carbon Corporation. 
15 F. 2d 678 (4th Cir., 1926), 

American Column & Lumber Company v. United States. 257 U.S. 377 (1921). 



671 

American Tobacco Company v. United States• 328 U.S. 781 (1946). 

Appalachian Coals. Inc. v. United States. 288 U.S. 344 (1933). 

Arrow-Hart & Hegeman Electric Company v. Federal Trade Commission. 291 
U.S. 587 (1934). 

Bailey's Bakery. Ltd. v. Continental Baking Company. 235 F. Supp. 705 
(D. Hawaii, 1964). 

Beatrice Foods Company. 3 Trade Regulation Reporter. Par. 22319 (1965). 
Beatrice Foods Company v. Federal Trade Commission. (9th Cir., 
1967). 1967 C.C.H. Trade Cases. Par. 72124, pp. 84051-14053. 

The Borden Company, C.C.H. Trade Regulation Reporter. Par. 16869 (1964). 

Brown Shoe Company. Inc. v. United States. 370 U.S. 294 (1962). 

Butler Aviation v. Civil Aeronautics Board. 389 F. 2d 517 (2d Cir., 
1968). 

California Packing Corporation. 25 FTC 379 (1937). 

Cascade Natural Gas Company v. El Paso Natural Gas Company. 386 U.S. 
129 (1967). 

Consolidated Foods Corporation. 62 FTC 929, microfiche, 329 F. 2d 623. 
(Consolidated Foods Corporation v. Federal Trade Commission). 
(7th Cir., 1964). 

Crown Zellerbach Corporation. FTC Docket 6180 (February 25, 1957). 
Crown Zellerbach Corporation v. Federal Trade Commission.. 296 
F. 2d 800 (9th Cir., 1961). 

Daily v. Quality School Plan. 380 F. 2d 484 (5th Cir., 1967). 

Ekco Products Company. FTC Docket 8122 (September 26, 1969); C.C.H. 
Trade Regulation Reporter, par. 16484 (1963), par. 16879 (1964). 
Ekco Products Company v. Federal Trade Commission. 347 F. 2d 745 
(7th Cir., 1965). 

Federal Trade Commission v. Cement Institute. 333 U.S. 683 (1948). 

Federal Trade Commission v. Consolidated Foods Corporation, 380 U.S. 
592 (1965). 

Federal Trade Commission v. Dean Foods Company. 384 U.S. 597 (1966). 

Federal Trade Commission v. Procter & Gamble Company. 386 U.S. 586 
(1967); microfiche briefs. 



672 

Federal Trade Commission v. Western Meat Company. 272 U.S. 554 (1926). 

Foremost Dairies. Inc. FTC Docket 6495, 60 FTC 944 (1962). 

General Dynamics Corporation. Department of Justice Complaint 1716 
(1962), C.C,H. Cases Instituted in 1962, par. 45062. 

General Foods Corporation. FTC Docket 8600, C.C.H. Trade Regulation 
Reporter, par. 16612 (1963), par. 16842 (1964). General Foods 
Corporation v. Federal Trade Cornroission. 386 F. 2d 936 (3rd Cir., 
1967). 

Gottesman v. General Motors Corporation. 221 F. Supp. 488 (S.D.N.Y., 
1963). 

Hartford-Empire Company v. United States. 323 U.S. 386 (1945). 

Highland Supply Corporation v. Reynolds Metals Company. 327 F. 2d 725 
(8th Cir., 1964). 

International Salt Company, Inc. v. United States. 332 U.S. 392 (1947). 

International Shoe Company v. Federal Trade Commission. 280 U.S. 291 
(1930). 

Julius M. Ames Company v. Bostitch. Inc. 240 F. Supp. 521 (S.D.N.Y. 
1965). 

Lever Brothers Company. Department of Justice Complaint 1406 (1958). 

Mechanical Manufacturing Company. 16 FTC 67 (1932). 

Minnesota Mining & Manufacturing Company v. New Jersey Woods Finishing 
Company. 3 U.S. Law Week 4481 (1965). 

National Dairy Products Company. 62 FTC 120 (1963); C.C.H. Trade 
Regulation Reporter, par. 16282 (1963). 

National Tea Company. FTC Docket 7453, 3 C.C.H. Trade Regulation Re
porter, par. 17463 (1966). 

Northern Pacific Railway v. United States. 356 U.S. 1 (1958). 

Procter & Gamble Company. FTC Docket 6901 (1957); C.C.H. Trade Regu
lation Reporter, par. 28881 (1960); par. 15245 (1961); par. 15773 
(1962); par. 16673 (1963); 58 FTC 1203; microfiche. Procter & 
Gamble Company v. Federal Trade Commission. 358 F. 2d 74 (6th Cir., 
1962). 



673 

Reynolds Metals Company. FTC Docket 7009 (1957); C.C.H. Trade Regula
tion Reporter, par. 28533 (I960); 56 FTC 1680; 57 FTC 743. Rey
nolds Metals Company v. Federal Trade Commission. 309 F. 2d 223, 
(D.C. Cir., 1962). 

Schwegmann Brothers v. Calvert Corporation. 341 U.S. 384 (1951). 

Scott Paper Company. FTC Docket 6559 (1956); C.C.H. Trade Regulation 
Reporter, par. 16706 (1963); 57 FTC 1415. Scott Paper Company v. 
Federal Trade Commission. 301 F. 2d 579 (3d Cir., 1962). 

Smith-Victor Corporation v. Sylvania Electric Products, Inc. 242 F. 
Supp. 315 (N.D. 111., 1965). 

Standard Oil Company v. United States. 221 U.S. 1 (1911). 

Standard Oil Company of California v. United States. 337 U.S. 293 
(1949). 

Times-Picayune Publishing Company v. United States. 345 U.S. 594 (1952). 

Union Carbide Corporation. FTC Docket 6826 (1957); 99 FTC 614; C.C.H. 
Trade Regulation Reporter, par. 16638 (1963). 

United States v. Aluminum Company of America. 148 F. 2d 416 (2d Cir., 
1945). 

United States v. Aluminum Company of America. 377 U.S. 271 (1964). 

United States v. American Tobacco Company. 221 U.S. 106 (1911). 

United States v. Bethlehem Steel Corporation. 168 F. Supp. 576. 
(S.D.N.Y. 1958). 

United States v. Columbia Steel Company. 334 U.S. 495 (1948). 

United States v. Continental Can Company. 217 F. Supp. 761 (S.D.N.Y., 
1963). 

United States v. Continental Can Company. 378 U.S. 441 (1964). 

United States v. Crocker-Anglo National Bank. 277 F. Supp. 133 
(N.D. Cal. 1967). 

United States v. E. I. DuPont de Nemours & Company. 351 U.S. 377 (1956); 
353 U.S. 586 (1957); 366 U.S. 316 (1961). 

United States v. El Paso Natural Gas Company. 376 U.S. 651 (1964). 

United States v. First National Bank and Trust Company of Lexington. 
376 U.S. 665 (1964). 



674 

United States v. Forness. 125 F. 2d 928 (2d Cir., 1942). 

United States v. Gasoline Retailers Association, Inc. 286 F. 2d 688 
(7th Cir., 1961). 

United States v. General Dynamics Corporation. 246 F. Supp. 156 
(S.D.N.Y. 1965); 258 F. Supp. 36 S.D.N.Y. 1966). 

United States v. General Motors. 1960 C.C.H. Trade Cases (S.D.N.Y., 
1960). 

United States v. Ingersoll-Rand Company. 218 F. Supp. 530 (W.D. Pa., 
1963); 320 F. 2d 509 (3d Cir., 1963). 

United States v. International Harvester Company. 274 U.S. 693 (1927). 

United States v. Jones. 119 F. Supp. 288 (S.D. Cal., 1954). 

United States v. E. C. Knight Company. 156 U.S. 1 (1895). 

United States v. Lever Brothers Company. 216 F. Supp. 887 (S.D.N.Y., 
1963) 

United States v. Ling-Teroco Electronics, Inc. 1961 C.C.H. Trade Cases 
(D. Texas), par. 70160. 

United States v. Ling-Temco-Vought, Inc. Complaint filed April, 1961 
(W.D. Pa.). 

United States v. National Lead Company. 332 U.S. 319 (1947). 

United States v. The New York Great Atlantic and Pacific Tea Company, 
Inc. 67 F. Supp. 626 (E.D. 111., 1946) 

United States v. Northern Securities Company. 193 U.S. 197 (1904). 

United States v. Pabst Brewing Company. 384 U.S. 546 (1966). 

United States v. Penick & Ford, Ltd. 242 F. Supp. 518 (D. N.J., 1965). 

United States v. Penn-Olin Chemical Company. 217 F. Supp. 110 (D. Del., 
1963); 378 U.S. 158 (1964); 246 F. Supp. 917 (D. Del., 1965); 389 
U.S. 308 (1967). 

United States v. The Philadelphia National Bank. 374 U.S. 321 (1963). 

United States v. Procter & Gamble Company. 386 U.S. 568 (1967). 

United States v. Republic Steel Corporation. 11 F. Supp 117 (N.D. Ohio, 
1935). 



675 

United States v. Standard Oil Company of New Jersey. 47 F. 2d 288 
(E.D. Mo., 1931). 

United States v. Swift & Company. 286 U.S. 106 (1932). 

United States v. Trans-Missouri Freight Association. 166 U.S. 290 
(1897). 

United States v. United Shoe Machinery Company. 110 F. Supp. 295 
(D. Mass.,. 1953). 

United States v. United States Steel Corporation. 251 U.S. 417 (1920). 

United States v. Von's Grocery Company. 384 U.S. 279 (1966). 

Waugh Equipment Company. 15 FTC 232 (1931). 

Speeches and Statements 

Billera, I. John, President and Chairman of the Board, U. S. Industries, 
Inc. "Presentation of U. S. Industries, Inc. to the Boston Society 
of Security Analysts." February 27, 1969. 

Celler, Emanuel. "Address before the Section of Antitrust Law, American 
Bar Association on Conglomerate Merger Investigations." March 27, 
1969. 

Federal Trade Commission. "Statement of the Commission's Approval of 
Broadway-Hale Stores, Inc's. Acquisition of Neiman Marcus, Inc." 
March 13, 1969. 

. "In The Matter of White Consolidated Industries' Merger with 
Allis-Chalmers Manufacturing Company." March 6, 1969. 

Fuqua, J. C., Chairman of the Board, Fuqua Industries, Inc. "A Pre
sentation Before The Financial Analysts Federation Meeting, Atlanta, 
Georgia. October 9, 1968. 

Houghton, Harrison E. "The Federal Trade Commission's In-Depth Investi
gation of the Conglomerate Merger Movement; Statement Before the 
Seminar on 'New Developments in Mergers and Acquisitions,' Advanced 
Management Research, Inc." New York, September 19, 1968. 

Hruska, Roman L. "Bigness and Diversification: The Conglomerate: Be
fore the Section of Antitrust Law, American Bar Association." 
Washington, March 27, 1969. 

Ling, James J., Chairman of the Board, Ling-Temco-Vought, Inc. "Case 
for the Conglomerates; Before The Second Annual Trendex Conference." 
San Antonio, Texas,' March 18, 1969. 



676 

McDaniel, Glen, Senior Vice President, Litton Industries, Inc. "Sig
nificant Address; Before The Annual Businessmen's Day Luncheon of 
the School of Business Administration, Southern Methodist Univer
sity." March 23, 1966. 

McLaren, Richard W. "Statement Before the Ways and Means Committee, 
House of Representatives." March 12, 1969. 

Miller, G. William, President, Textron, Inc. "The Conglomerate Craze: 
Will Gresham's Law Prevail? Before The American Business Press." 
New York, March 4, 1969. 

Mueller, Willard F. "Statement Before the Committee on Ways and Means, 
House of Representatives." March 12, 1969. 

Corporate Annual Reports 

"Automatic" Sprinkler Corporation of America. 1967 

Bangor Punta Corporation. 1968 

Boise Cascade Corporation. 1967 

Borg-Warner Corporation. 1968 

Clevite Corporation. 1968 

Eltra Corporation. 1968 • 

Foremost-McKesson, Inc. 1968 

Fuqua Industries, Inc. 1968 

Genesco, Inc. 1968 

Houdaille Industries, Inc. 1968 

Indian Head, Inc. 1968 

The International Silver Company. 1968 

Kidde, Walter & Company, Inc. 1967 

Lear Siegler, Inc. 1968 

Ling-Temco-Vought, Inc. 1967, 1968 

North American Rockwell Corporation. 1968 

Royal Industries. 1967, 1968 



677 

Teledyne, Inc. 1966, 1967, 1968 

Textron, Inc. 1968 

TRW, Inc. 1968 

United Industrial Corporation. 1967 

U. S. Industries, Inc. 1968 

Interviews (April, 1969) 

Mr. S. Jerry Cohen, Chief Counsel, Senate Antitrust and Monopoly Sub
committee. 

Mr. Robert A. Hammond, III, Deputy Assistant Attorney General of the 
United States (Antitrust Division). 

Mr. Kenneth R. Harkins, Chief Counsel, House Antitrust Subcommittee. 

Mr. Earl W. Kintner, Partner, Arent, Fox, Kintner, Plotkin & Kahn 
(Washington, D. C.). 

Dr. Russell C. Parker, Assistant to the Director of the Bureau of 
Economics, Federal Trade Commission. 

Mr. Robert S. Prather, Jr., Financial Analyst, Fuqua Industries, Inc. 
(Atlanta, Ga.). 

Mr. James F. Rill, Partner, Collier, Shannon & Rill (Washington, D. C.). 

Mr. James Schultz, Minority Counsel, Senate Antitrust and Monopoly 
Subcommittee. 

Corres pondence 

Mr. W. F. Axness, Vice President and Assistant to the Chairman of the 
Board, Ling-Temco-Vought, Inc. March 19, 1969. 

Mr. Wallace W. Booth, Vice President-Finance t< North American Rockwell 
Corporation. March 27, 1969. 

Mr. J. F. Bradley, Vice President-Corporate Finance, TRW, Inc. 
April 7, 1969. 

The Hon. Emanuel Celler, Chairman, House Judiciary Committee. 
March 26, 1969. 

Mr. Edmund C. Craft, Assistant to the Chairman of the Board, Borg-
Warner Corporation. April 4, 1969. 



678 

Mr. John P. Donnelly, Director of Corporate Communicatiohs, "Automatic" 
Sprinkler Corporation of America. March 14, 1969. 

Dr. Corwin D. Edwards, Professor of Economics, University of Oregon. 
March 18, 1969. 

Mr. Robert S. Eisenhauer, Vice President, Textron, Inc. March 11, 1969. 

Mr. G. Thomas Faust, Vice President, Foremost-McKesson, Inc. April 1, 
1969. 

Mr. A. Edwin Fein, Vice President, Secretary & Treasurer, United 
Industrial Corporation. March 12, 1969. 

Mr. A. P. Fontaine, President and Chairman of the Board, Bendix Corpo
ration. March 28, 1969. 

Dr. John Kenneth Galbraith, Warburg Professor of Economics, Harvard 
University. March 26, 1969. 

The Hon. Philip A. Hart, Chairman, Senate Judiciary Subcommittee on 
Antitrust and Monopoly. March 21, 1969. 

Mr. John Hampton Hickman, III, Chairman of the- Board and Chief Executive 
Officer, Seilon, Inc. March 26, 1969. 

The Hon. Roman L. Hruska, Senate Judiciary Subcommittee on Antitrust and 
Monopoly. March 15, 1969. 

Mr. W. Maxey Jarman, Chairman of the Board, Genesco, Inc. March 15, 
1969. 

Mr. J. R. Johnson, President, Royal Industries. March 21, 1969. 

Mr. William G. Laffer, President, Clevits Corporation. March 31, 1969. 

Mr. J. B. Lewis, Corporate Director, Litton Industries, Inc. March 31, 
1969. 

The Hon. Wilbur W. McLaren, Assistant Attorney General, Antitrust Div
ision. March 17, 1969. 

Mr. William M. O'Hern, Vice President-Public Relations, Lear Siegler, 
Inc. April 8, 1969. 

The Hon. Wright Patman, Chairman, House Banking & Currency Committee. 
March 18, 1969. 

Mr. Robert S. Prather, Jr., Financial Analyst, Fuqua Industries, Inc. 
April 21, 1969. 



679 

Dr. James A. Rahl, Professor of Law, Northwestern University. April 16, 
1969. 

Mr. Nicolas M. Salgo, Chairman of the Board, Bangor Punta Corporation. 
March 24, 1969. 

Mr. Gerald C. Saltarelli, President and Chairman of the Board, Houdaille 
Industries, Inc. March 10, 1969. 

Mr. John Silver, Vice President"Corporate Communications, City Investing 
Company. March 28, 1969. 

Dr. George J. Stigler, Walgreen Professor of American Institutions, 
University of Chicago. March 21, 1969. 

Dr. Donald F. Turner, Professor of Law, Harvard University Law School. 
March 19, 1969. 

< 


