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ABSTRACT 

Among the controversial cases of the Supreme Court 

in recent years are the criminal law decisions affecting the 

in-custody handling of suspects and defendants by law en

forcement agencies. These decisions are important in that 

they affect two major governmental functions: the solving 

and prevention of criminal acts, and the establishment of a 

system of criminal justice. The meaning and impact of these 

decisions for Tucson law enforcement agencies constitutes 

the focus of this study. 

To establish the meaning and application of these 

decisions for Tucson law enforcement agencies, the initial 

chapters discuss various aspects of these decisions. First, 

the establishment and development of the selective inclusion 

rule is explored as this rule provides the constitutional 

basis for the regulation of state and local law enforcement 

agencies by the Supreme Court. Second, the meaning of the 

recent cases is examined as a basis for understanding the 

types of 'limits placed by the Court on law enforcement 

agencies. This section concludes that recent Court holdings 

have affected several in-custody procedures of law enforce

ment agencies. These include the following procedures: 

(1) an expansion of the in-custody period wherein law enforce

ment cannot deny a suspect his constitutional rights, (2) an 

•  i t  
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effective warning of suspects of their constitutional rights 

prior to questioning and interrogation, (3) an extension of 

the protections that states must provide juveniles in 

criminal proceedings, (4) regulations affecting the identi

fication of suspects, (5) "stop and frisk" regulations, and 

(6) regulations affecting the obtaining of non-testimonial 

evidence. Finally, the debate over the meaning and impli

cations of these decisions by Justices of the Supreme Court, 

legal commentators, and iaw enforcement officials is analyzed 

as it suggests the climate of opinion affecting the imple

mentation of these holdings as well as the wide-spread 

controversy over the expected impact of these decisions on 

law enforcement. 

The second part of this research reports the impact 

of these decisions on major Tucson law enforcement agencies. 

These agencies include the Tucson Police Department, the 

Pima County Attorney's office, the Pima County Juvenile 

Court Center, and the Pima County Superior Court. Data for 

this section is based on personal interviews and observations 

of the activities of personnel from these law enforcement 

agencies. Primary emphasis is placed on the Tucson Police 

Department since research indicated that this agency is most 

affected by these decisions. 

From this investigation a number of conclusions are 

apparent. First, all law enforcement agencies surveyed 

spend more time handling criminal cases as a result of recent 
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criminal law decisions. A second major conclusion is that 

substantial confusion has resulted concerning the meaning 

and implementation of these decisions. For the Tucson Police 

Department these decisions'require a number of procedural 

and organizational modifications to assure the proper appli

cation of these decisions. Despite an attempt by police 

officials to comply with the requirements of these decisions, 

observation indicates a number of instances wherein recent 

requirements are ignored or violated by various police 

officers. Lastly, several proposals are suggested to 

facilitate the implementation of and adjustment to recent 

criminal law holdings of the Court. 



CHAPTER 1 

INTRODUCTION AND STATEMENT OF RESEARCH PROJECT 

In recent years the study of public law has under

gone a great deal of change. Historically the study of 

public law was concerned primarily with what Glendon 

Schubert has classified as the traditional approach. This 

approach consisted of an analysis of Supreme Court decisions 

within a specific policy area with the goal of determining 

what the law presently is, what it has been in the past, 

speculation as to the directions in which the law is heading, 

and biographies of judges. Numerous studies of this type 

exist in the field of public law.2 

As with the entire field of political science, the 

area of public law has entered a period of change. Jack 

Peltason, one of the early advocates for a changed focus 

in the study of courts and court decisions, has suggested 

]_ 
Judicial Policy-Making (Chicago: Scott, Foresman 

and Co., 1965), 158-165. 

2 A few of the studies of this type include David 
Fellman, The Defendants Rights (New York: Rinehart and Co., 
1958); Ruth L. Roetenger, The Supreme Court and State Police 
Powers (Washington, D.C.: Public Affairs Press, 1957); John 
Schmidhauser,The Supreme Court as Final Arbiter in Federal-
State Relations, 17 8 9-1957 (Chapel Hill: The University of 
North Carolina Press, 1958); Roger C. Cramton, "The Supreme 
Court and the Decline of State Power," 2 The Journal of Law 
and Economics 175 (1959); Louis Henkin, "'Selective Inclusion' 

1 
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that scholars examine more than just the decisions of the 

Supreme Court. Instead, he pointed out a need to study the 

decisional process of the courts, the decisions of lower 

courts, and the impact of court decisions on other agencies 

3 of government. 

Another scholar of the courts, Martin Shapiro, has 

accepted the challenge suggested by Peltason.' Shapiro 

labeled his approach "political jurisprudence." Simply 

stated, this approach is one of viewing the Court as one 

of the many agencies of government participating in the 

political process. In this way studies of courts and court 

decisions could be integrated into the study of the whole 

structure of government.^ 

A third focus in the study of public law has been 

classified as the behavioral approach. The goal of this 

approach, according to Schubert, is to establish verifiable 

in the Fourteenth Amendment," 7 3 Yale Law Review 74 (1963); 
J. H. Leek, "Due Process: Fifth and Fourteenth Amendments," 
60 Political Science Quarterly 188 (1945); William E. Miller, 
"Developing Criminal Law Concepts in the Federal Courts," 32 
Tennessee Law Review 404 (19650; Walter V. Schaefer, "Feder
alism and State Criminal Procedure," 7 0 Harvard Law Review 1 
(1956); and William W. Van Alstyne, "Constitutional Sepa
ration of Church and State: The Quest for a Coherent 
Position," 57 American Political Science Review 865 (1963). 

Q 
Federal Courts in the Political Process (New York: 

Random House, 1955). 

^Law and Politics in the Supreme Court (London: 
Free Press of Glencoe, 1964), 15, 42-43. 



principles of human behavior by employing techniques of re

search similar to those employed in the natural sciences.® 

Research by scholars of this persuasion have included 

classification and analysis of court decisions, the voting 

behavior of judges and blocs of judges, and factors influ

encing judicial decision-making. Today an increasing number 

of legal scholars are adopting the techniques and goals 

advocated by Schubert for studying the courts.6 

The approach employed in this study will be one 

combining much of the focus of the traditional approach 

with those advocated by Peltason and Shapiro. First, the 

Supreme Court's decisions concerning the criminal law 

protections that states must provide under the Fourteenth 

Amendment will be identified and analyzed. This will be 

followed by an assessment of the impact of these decisions 

on Tucson law enforcement agencies.' In recent years public 

"The Study of Judicial Decision-Making as an 
Aspect of Political Behavior," 52 American Political 
Science Review 1007-1008 (1958). See also his 
Quantitative "Analysis of Judicial Behavior (Glencoe: 
Free Press, 1959).. ~ 

^Representative samples of Behavioral studies are 
found in Hans W. Baade Ced.), Jurimetrics (New York: Basic 
Books, Inc., (1963); Glendon A. Schubert (ed) , Judicial 
Decision-Making (London: Free Press of Glencoe, 1963) and 
Joel B. Grossman and Joseph Tanenhaus (ed.), Frontiers of 
Judicial Research (New York: John Wiley and Sons, Inc., 
1969). 

'other studies examining the impact of Supreme Court 
decisions on the political process include the following: 
Gordon Patric, "The Impact of a Court Decision: Aftermath 
of the McCollum Case," 6 Journal of Public Law 455 (1957); 
Frank J. Sorauf, "Zorach v. Clauson: The Impact of a 
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law literature has seen an increase of impact studies. This 

reflects a growing concern among legal scholars as to the 

effect of the Supreme Court's decisions on the behavior of 

participants of the policy-making system. A leading pro

ponent of the impact school, Theodore Becker, has brought 

0 together much of this literature in a collection of essays. 

Throughout its nearly two hundred year existence 

the Supreme Court has handed down many decisions that have 

provoked widespread controversy and have had extensive 

influence on the political system. The "Warren Court" has 

been no exception. Protection of the rights of a criminal 

defendant against unconstitutional abuse from state and 

local law enforcement agencies has occupied an increasingly 

larger portion of the Court's docket in recent years. Among 

the numerous criminal law decisions of the Supreme Court 

Supreme Court Decision," 53 American Political Science Review 
777 (1959); Robert J. Streamer, "The Role of the Federal 
District Courts in the Segregation Controversy," 23 Journal 
of Politics 417 (1960); William M. Beany and Edward 
Beiser, "Prayers and Politics: The Impact of Engel and 
Schempp on the Political Process," 13 Journal of Public Law 
475 (1964); Stephen Wasby, "Public Law, Politics, and the 
Local Courts: Obscene Literature in Portland," 14 Journal 
of Public Law 105 (1965); Ellis Katz, "Patterns of Compliance 
with the Schempp Decisions," 14 Journal of Public Law 396 
(1965); Kenneth M. Dolbeare, Trial Courts in Urban Politics: 
State Court Policy Impact and Functions in a Local Political 
System (New York: John Wiley and Sons, Inc., 1967); and 
Michael Wald, Richard Ayres, David W. Hess, Mark Schantz, 
and Charles H. Whitebread, "Interrogation in New Haven: The 
Impact of Miranda," 76 Yale Law Journal 1519 (1967). 

^The Impact of Supreme Court Decisions (New York: 
Oxford University Press, 1969). A discussionof the growth 
of impact studies is found in his introductory essay, 3-6. 



affecting criminal procedure, several recent cases such as 

Miranda v. Arizona9 have become a source of widespread 

national debate. Proponents of these decisions claim that 

ultimately they will improve the quality of law enforcement 

by professionalizing police departments as well as by in

suring defendants the utmost protection of their consti

tutionally guaranteed rights. Opponents of these decisions 

have argued that the result will be detrimental to effective 

and meaningful law enforcement;, allow numerous criminals to 

escape punishment, and eventually destroy public confidence 

in our legal system. 

Evidence indicates that criminal law decisions of 

the "Warren Court" have both helped and hindered law enforce

ment agencies in attacking the crime problem in the United 

States. Many of the recent decisions have tended to restrict 

the scope of constitutionally allowable actions of law en

forcement agencies in favor of maximizing the rights of 

defendants. Four major areas of the Court's decisions have 

included freedom from unreasonable searches and seizures 

9384 U.S. 436 (1966). 

•^After a long series of search and seizure decisions 
concerning the admissability of evidence obtained from 
questionable searches, the Supreme Court ruled in Mapp v. 
Ohio, 3 67 U.S. 6H3 (1961) that evidence or the fruits of an 
illegal search were not admissable in a state criminal 
proceeding. 
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the protections afforded indigent defendants,"1"1 the rights 

of a defendant during the investigative and interrogation 

12 stage, and the extension of adult rights to juvenile pro-

13 ceedings. However, not all recent decisions have gone 

against law enforcement agencies and in favor of defendants. 

A recent survey of thirty-nine major criminal cases during 

the 1966-19 67 term of the Supreme Court indicated that de

fendants won twenty-four cases while law enforcement agencies 

were victorious in fifteen cases. 

The purpose of this research project is to assess the 

impact of criminal law decisions on Tucson law enforcement 

agencies. These agencies include the following: Tucson 

^Gideon v. Wainwright, 372 U.S. 335 (1963) provided 
indigents with the right to counsel during a trial while 
Griffin v. Illinois. 351 U.S. 12 (1956) provided indigents 
with a free trial transcript for appeals. 

•^In Massiah v. United States, 377 U.S. 201 (1964) 
the Court protected defendants from "secret" interrogations 
by the police after release on bail. Escobedo v. Illinois, 
378 U.S. 478 (1964) insured the right of a defendant to 
consult with his attorney during interrogation at the police 
station while Miranda v. Arizona. 384 U.S. 436 (1966) ex
tended this right by requiring that police warn all suspects 
of their constitutional rights before any questioning. 

^In re Gault. 387 U.S. 1 (1967) extended most adult 
criminal rights to juveniles. 

^Congressional Quarterly Service, Crime and Justice 
in America (Washington, D.C.: Congressional Quarterly 
Service, 1967), 15-17. 



15 Police Department, Pima County Juvenile Court Center, and 

the Superior Court of Pima County. Excluded from this list 

16 are three other agencies: Arizona State Highway Patrol, 

South Tucson Police Department, and the Pima County Sheriff's 

Office. These agencies have their primary jurisdiction out

side the Tucson city limits with only limited intrusions 

1 7 into the city of Tucson. 

Research for this study was divided into two major 

parts. Part one examines the criminal law decisions of 

the Supreme Court affecting Tucson law enforcement agencies 

and the arguments of critics concerning the expected impact 

of these decisions on law enforcement. Part two analyzes the 

data obtained from interviewing and observing the activities 

of personnel from Tucson law enforcement agencies concerning 

the effects of these decisions on their official activities. 

•^This facility is commonly referred to as "Mother 
Higgins," named after its old location on the South Tucson 
Freeway. Prior to the establishment of a permanent county 
facility, wayward boys were taken care of by a woman known 
as "Mother Higgins." 

16The patrol has now been incorporated in the De
partment of Public Safety. 

•^For example, the highway patrol has primary 
responsibility for traffic control, accidents, and public 
service calls on the freeway. Its police powers, however 
are limited to traffic arrests. South Tucson is a separate 
municipality surrounded by Tucson. The Sheriff's office 
operates largely in the unincorporated areas of the county. 
Their police power*is rarely exercised within the city 
limits. 
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The collection of data for part one of this research 

project consists of an extensive examination of the scholarly 

literature and public documents. Briefly, this can be di

vided into three major categories. First, the U.S. Reports 

are the official record of the decisions of the Supreme 

Court. Second the various scholarly journals of the field 

are examined. Much of the literature herein consists of 

articles and notes in the many law journals. Much of this 

literature has been found to be descriptive and highly 

repetitive. This cannot be attributed to the lack of quali

fied or creative scholars in the area. Rather, the reason 

would appear to be due to the large number of law journals 

as well as the tendency of these journals to employ numerous 

notes and comments on the meaning and background of recent 

cases and lines of decisions. Lastly, the growing number of 

studies on criminal law, police work, and the impact of 

criminal law limitations on police work are examined. 

Data for part two is a compilation of extensive 

observation and interviewing of Tucson law enforcement 
* 

personnel by the author. As indicated in Chapter 5, the 

interviews took two basic forms. First, formal, structured 

interviews were conducted with notes taken during the inter

view session. Second, less structured interviews were con

ducted while observing the behavior of law enforcement 

personnel performing various official functions. Most of 

these interviews were conducted while riding in patrol cars 
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with Tucson policemen. They included routine patrolmen, 

detectives, and tactical force officers. Here no notes were 

taken at the time of the interview, and generally the inter

views contained greater frankness and willingness to express 

invididual opinions on controversial subjects. Information 

from these interviews was recorded as soon as possible after 

the interview. 

Because of the large range of criminal law decisions 

handed down by the Supreme Court that might have some impact 

on Tucson law enforcement agencies, the dimensions of this 

research project have been limited. The precise focus of 

this study is the impact of those decisions affecting in-

custody police practices. The in-custody period begins with 

any contact that a police officer has with a citizen con

cerning some aspect of a crime in which that citizen is a 

suspect. This period extends into later investigations when 

the subject is arrested or formally charged with a crime. A 

third in-custody stage is possible although it may not always 

exist. This includes police interviews during the period 

when a formally charged defendant is awaiting trial. Such 

an interview could occur in one of many situations. These 

include the formal confines.of the county jail or other 

detention center, an interrogation room at the police depart

ment, or some more friendly atmosphere when a subject has 

been released on bail, released on his own signature with an 
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accompanying promise to appear at the trial, or in the case 

of juveniles, remanded to the custody of their parents. 

From all of the above sources of information, several 

conclusions are reported in the last chapter. First, the 

impact of the in-custody criminal law decisions on Tucson 

law enforcement is evaluated. Second, suggestions for law 

enforcement agencies to adapt to new procedures are explored. 

Third, the meaning of the above for a system of law and 

order with justice is analyzed. 



CHAPTER 2 

THE INITIAL DEVELOPMENT OF THE SUPREME COURT'S 
REGULATION OF POLICE PRACTICES 

Within the Anglo-American experience advancements 

in the area of criminal justice have been substantial. 

The American experience has seen a development of criminal 

procedures on two levels: state and federal. This dual 

development flows from the federal structure established by 

the United States Constitution. However, the establishment 

of rules for state criminal procedure is not unrelated to 

the national experience. This chapter will examine certain 

aspects of this interrelation, specifically the national 

restrictions on the types of allowable state action. The 

Due Process Clause of the Fourteenth Amendment serves as the 

key to understanding this interrelation. 

To understand the Supreme Court's application of the 

Fourteenth Amendment to state criminal procedures, several 

questions are raised and answered in this chapter. What is 

the nature and basis of the .selective inclusion rule that 

applies national restrictions on the states? What has been 

the effect of this rule on state criminal procedure? 

^•See for example John P. Frank, "Historical Bases of 
Federal Judicial System," 23 Indiana Law Journal 236 (1948) 
and David Fellman, The Defendant's Rights (New York: Rine-
hart and Co., 19 58). 

11 
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Before discussing the selective inclusion rule and— 

its origin, it is appropriate to briefly identify the rule. 

A full discussion of the rule is provided later in the 

chapter. Justice Cardozo, writing the majority opinion in 
o 

Palko v. Connecticut, outlined a method whereby certain 

federal criminal standards were made applicable to state 

criminal procedure. His method was based on an interpre

tation of the Fourteenth Amendment's Due Process Clause. The 

phrase, "nor shall any State deprive any person of life, 

liberty, or property without due process of law," was held to 

encompass some of the specific criminal law provisions 

guaranteed in the Bill of Rights. As a result, the central 

issue to be decided in later cases was a determination of 

which rights states must provide. Cardozo wrote that rights 

were not applicable to state criminal procedure if 

They are not of the very essence of a scheme of 
ordered liberty. To abolish them is not to vio
late a principle of justice so rooted in the 
traditions and conscience of our people to be 
ranked as fundamental. 

Thus, any of the rights contained within the Bill of Rights 

that were "fundamental" or "essential" to a system based on 

due process would be included under the Fourteenth Amendment's 

restrictions on state action.!* 

2 320 U.S. 319 (1937). 

3 Id. at 325. 

^See Adamson v. California„ 332 U.S. 46 (1947) for a 
continued discussion and debate over the rule. 
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With the drafting of the Constitution the protection 

of rights for criminal defendants became a source of contro

versy. Immediately after the Constitutional Convention, 

there was a great deal of opposition to the adoption of the 

Constitution. Much of this opposition was prompted by the 

lack of safeguards for the rights of the individual. As 

originally proposed, the Constitution contained only four 

provisions concerning criminal procedure: (1) the guarantee 

of the writ of habeas corpus, (2) the right to jury trial in 

all cases except impeachment, (3) definition of treason, and 

(4) prohibitions against bills of attainder and ex post 

facto laws. Only the last provision was applicable to the 

states. 

Some delegates to the Philadelphia Convention, such 

as General Charles C. Pinckney, claimed that a bill of 

rights was omitted because these rights already belonged to 

the people. In view of this, he felt that there was no 

necessity for a specific enumeration of these rights. How

ever, a bill of rights was promised as a result of pressures 

by the anti-Federalists and various state ratifying con

ventions . 5 

The inapplicability of the Bill of Rights as a limi

tation on the states was soon pointed out by Chief Justice 

^Carl Van Doren, The Great Rehearsal (New York: The 
Viking Press, 1948), 183, 212, and 238. 
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0 
John Marshall in the decision of Barron v. Baltimore, He 

held that the restrictions contained in the Bill of Rights 

applied to the national government alone and had no appli

cation to either state or local governments. This doctrine 

remains valid today, but the Fourteenth Amendment has sup

plied a way of circumventing Marshall's holding without 

formally reversing the decision. 

To understand how the Fourteenth Amendment has been 

used to circumvent Marshall's doctrine in Barron v. 
n 

Baltimore, it is necessary to examine relevant aspects of 

the Fourteenth Amendment's history. Adopted in 1868, the 

Amendment was a direct result of the Civil War and the 

national government's subsequent attempt to define and pro

tect the status of the newly freed slaves. This attempt is 

contained in Section One of the Amendment: 

All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citi
zens of the United States and of the State wherein 
they reside. No State shall make or enforce any law 
which shall abridge the privileges and immunities of 
citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, 
without due process of lavJ; nor deny to any person 
within its jurisdiction the equal protection of the 
laws.® 

While there have been a number of studies examining 

the Fourteenth Amendment's adoption, no clear pattern 

67 Pet. 243 (1833). 

7Ibid. 

^Fourteenth Amendment, United States Constitution. 
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emerged regarding the exact intent of the framers of the 

Amendment. In part this lack of consensus has been attri-
r 
buted to the ignorance and confusion of Congress over the 

issues that they debated. As Robert Harris stated, 

Although the debates*. . . are important, . . . they 
are hardly conclusive because of their ambiguity, 
their inadequate and routine discussion of the first 
section, and the confusion, not say ignorance, of 
some of the speakers, among whom Bingham was the 
most prominent.9 

Other studies indicated that the reason for the lack 

of substantive discussion of the Amendment's first section 

resulted from the pragmatic concern of the Congress. The 

amendment-writing process was a sideline to the larger 

political expedient of reconstruction for the South.This 

author's examination of the Congressional debates substanti-

1 1 ated the above conclusions. Numerous representatives and 

senators spoke on various provisions of the Amendment,. How

ever, they did so only in reference to the more pressing 

The Quest for Equality (Baton Rouge: Louisiana 
State University Press, 1960), 39-40. For a similar argu
ment see Howard J. Graham, "Our 'Declaratory' Fourteenth 
Amendment," 7 Stanford Law Review 3, 3 8 (1954). 

"^Erik L. McKitrick, Andrew Johnson and Recon
struction (Chicago: Phoenix Books, 1960) , 3 29 and 33 2 ; John 
P. Frank and Robert F. Munro, "The Original Understanding 
of Equal Protection of the Laws," 50 Columbia Law Review 
131, 134 (1950); and Joseph P. James,~The Framing of the 
Fourteenth Amendment (Illinois Studies m the Social 
Sciences, Vol. 37 Urbana: The University of Illinois 
Press, 1956), 3 and 186-188. 

* 

•^John F. Kozlowicz, Equal Protection and Apportion
ment: A Case of Judicial Expansion (an unpublished Masters' 
Thesis, Northern Illinois University, 1965), 4-6. 
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political issue of the day, what should be the proper treat-
12 ment of the defeated states. What little debate did occur 

on the first section of the Amendment provided no clues that 

would indicate a consensus by the framers. While there were 

committee and subcommittee hearings on the Amendment, they 

were too vague and incomplete to provide meaningful insights 

13 as to the exact intention of the Amendment's framers. 

The above conclusion concerning the original in

tention of the framers has not escaped the notice of the 

Supreme Court. In the unanimous decision of Brown v. Board 

of Education"^ Chief Justice Earl Warren indicated that in 

the reargument of the case the Court had exhaustively 

examined the Congressional debates and the states' ratifi

cation of the Fourteenth Amendment. The conclusion of the 

Court's investigation was that its attempt to determine the 

original meaning of the Amendment established nothing 

definite: 

1 9 -^This point is evident in the speeches of such 
framers as Stevens, Thayer, Raymond, Eckley, and Wade in 
U.S. Congressional Globe, 39th Cong., 1st Sess., 1866, 
246 0, 2465 , 2502 , 2535, and 2768. 

1 3 Benjamin B. Kendrick, The Journal of the Joint 
Committee of the Fifteen on Reconstruction, 39th Congresst 
1865-1867 (Columbia University Studies in History, 
Economics and Public Law, Vol. 62. New York: Columbia 
University, 1914), 40. The secrecy of this committee has 
led Howard Beale to call the committee an "American Court 
of Star Chamber." See his The Critical Year: A Study of 
Andrew Johnson and Reconstruction (New York: Harcourt 
Brace, 193 0), 94. 

llf347 U.S. 483 (1954) . 
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The discussion and our own investigation convinces 
us that although the sources cast some light, it 
is not enough to resolve the problem with which we 
are faced. At best, they are inconclusive .... 
What others in Congress and state legislatures had 
in mind cannot be determined with any degree of 
certainty. 5 

As a result of this declaration by Warren, the Court 

could expand the meaning of the Amendment on the basis of 

its understanding of the wording of the Amendment, for there 

was no longer any reason to require an interpretation based 

on the original understanding of the Amendment's meaning. 

In using the Fourteenth Amendment to apply various 

provisions of the Bill of Rights to the States, the Court 

had three major clauses to employ: privileges and immuni

ties, equal protection, and due process. Because of the 

1 R • Slaughter House decision which had rejected the privileges 

and immunities clause as a basis for establishing procedural 

guarantees of the Fourteenth Amendment, this clause has had 

no effect in the area of state criminal justice. In 1956, 

the Court relied on both the due process and equal protection 

clauses to require states to pay for trial transcripts of 

indigents when they appeal. As Justice Black indicated, 

15Id. at »t95. 

-*-^The Slaughter House Cases, 16 Wall. 36 (1873). 
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neither innocence nor guilt are related to the ability to 

17 pay for a transcript. 

From the above cases it is apparent that only the 

Due Process Clause remained to play the major role in 

restricting state criminal procedure on the basis of the 

Fourteenth Amendment. Numerous criminal law cases based 

on the Due Process Clause have been rendered by the Supreme 

Court, but the Court has found it especially difficult to 

find a workable definition for the term "due process." 

Some of the early attempts at definition of the term will 

exemplify this point: 

By 'due process' is meant one which, following the 
forms of law is appropriate to the case, and just 
to the parties to be affected. It must be pursued 
in the ordinary mode prescribed by law; it must be 
adapted to the end to be attained; and whenever it 
is necessary to the protection of the parties, it 
must give them an opportunity to be heard . . . 
therefore, that there can be no proceeding against 
life, liberty, or property which may result in the 
deprivation of either, without the observance of 
those general rules established for the security 
of private rights.18 

Any legal proceeding enforced by public authority 
whether sanctioned by age and custom, or newly de
vised in the discretion of the legislative power, 
in furtherance of the general good, which regards 
and preserves these general principles of liberty 
and justice must be held to be due process of law. 

17Griffin v. Illinois, 351 U.S. 12, 17 (1956). See 
also Norris v. Alabama, 294 U.S. 587 (1935) for another use 
of the Equal Protection Clause. 

•^Hugar v. Reclamation District, 111 U.S. 701, 708 
(1884). 

•^Hurtado v. California, 110 U.S. 516, 537 (188H). 
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Such definitions were typical of the early attempts to de

fine due process by the Supreme Court. Specific Consti-

tutional requirements of due process were not indicated; 
# 

rather, the Court has merely stated an intent or spirit that 

the states should follow. 'Hence, whatever limitations the 

Due Process Clause of the Fourteenth Amendment placed on the 

states would have to be spelled out by the Court in subse

quent decisions. 

As early as 18 21, Chief Justice John Marshall 

affirmed the power of the Court to review state criminal 
o n 

judgments wherein a federal question was involved. However, 

it was not until after the passage of the Fourteenth Amend

ment that an extensive review of state criminal procedures 

was conducted by the Court. While the Fourteenth Amendment 

was used by big business corporations for protection from 

?1 state regulatory attempts, the Supreme Court commenced to 

apply the Fourteenth Amendment to state criminal procedures 

Cohens v. Virginia, 6 Wheat, 264 (1821). Among 
the attempts by the Court to apply provisions of the U.S. 
Constitution to state procedure included the Ex Post Facto 
Clause. See Ex parte Medley, 134 U.S. 160 (18 90) and 
Thompson v. Utah, 170 U.S. 343 (1898); rendition: See Ex 
parte Reggel, 114 U.S. 642 (1885), Roberts v. Reilly, 116 
U.S. 80 (1885), Lasseller v. Georgia, 148 U.S. 537 (1893), 
and Pearce v. Texas, 155 U.S. 311 (1894) ; and the federal 
Habeas Corpus Clause: See Ex parte Reyall, 117 U.S. 2 54 
(1886), Ex parte Frederich, 149 U.S. 70 (1893), and Whitten 
v. Tomlinson, 160 U.S. 231 (1895). 

^"*This application of the Fourteenth Amendment to 
economic interests from the Court's acceptance of Roscoe 
Conkling's argument in Santa Clara County v. Southern 
Pacific, 118 U.S. 394 (1886) that he and th.e other f ranters 
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as early as the 18 8 0's. Herein, the Court prohibited states 

from denying colored persons the right to sit on either grand 
s 

or petit juries. Justice Strong, speaking for a majority of 

the Court, stated that: 

The Fourteenth Amendment makes no attempt to enumer
ate the rights it designed to protect. It speaks in 
general terms, and those are as comprehensive as 
possible. Its language is prohibitory; but every 
prohibition implies the exsitence of rights and 
immunities, .... Any State action that denies 
this immunity to a colored man is in conflict with 
the Constitution.22 

However, the limitations of this decision were readily 

apparent in a companion case. Herein, the Court specified 

that no defendant had a right to jury composed of a specified 

per cent of racially-like jurors.23 

Oh 

An examination of the pre-Palko decisions from 1880 

until 19,37 indicated three major conclusions concerning the 

criminal law decisions based on the due process clause. 

First, the Supreme Court was hesitant to apply specific pro

visions of the Bill of Rights to state criminal procedures', 

of the Amendment incorporated the word "person" into the 
Amendment to include business 'corporations. See Rocco J. 
Tresolini, American Constitutional Law (New York: The Mac-
Millan Co., 1959), 316-317. 

22Strauder v. West Virginia, 100 U.S. 303, 310 
(1879). See also Ex parte Virginia, 100 U.S. 339 (1879). 

23Virginia v. Rives, 100 U.S. 313 (1879). See also 
a further expansion of this doctrine in Norris v. Alabama, 
294 U.S. 587 (1935), Hernandez v. Texas, 347 U.S. 475 
(1954), and Brown v. Allen, 344 U.S. 443 (1953). 

24Palko v. Connecticut, 320 U.S. 319 (1937). 
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instead the Court deferred its judgment to the states when

ever a state procedure was adjudged fair. Second, the Court 

began to enunciate the doctrine of selective inclusion that 
9 c 

was finalized in the Palko decisions. Third, the period 

of the 193O's was characterized by a growing tendency of the 

Court to overrule state procedure, especially concerning 

Negro defendants in the South where the circumstances indi

cated an unfair trial. 

In several cases around the turn of the century, the 

Supreme Court expressed its reluctance to interfere with 

state criminal procedure. That the Court would play only a 

limited supervisory role in the criminal procedures of the 
OC 

states was expressed by Justice Brown in Allen v. Georgia: 

Without attempting to define exactly in what due 
process of law consists, it is sufficient to say^ 
that, if the supreme court of a state has acted in 
consonance with the constitutional laws of a state 
and its own procedure, it could only be in very 
exceptional circumstances that this Court would feel 
justified m saying that there had' been a failure of 
due process.(Emphasis added.) 

Some examples of the Court's refusal to apply specific crimi

nal law protections to the states included indictment by 

information rather than by a grand jury,jury trial by less 

25Ibid. 

26166 U.S. 138 (1897). 

2?If1. at 140. A similar belief was expressed by 
Justice Harlan in Pettibone v. Nichols, 203 U.S. 192, 200 
(1906). 

^Hurtado v. California, 110 U.S. 515 (1884). 
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than twelve j u r r o r s , 2  9 comment by a state prosecutor on a 

defendant's refusal to take the witness stand for his own 

3 0 31 defense, and forcing a defendant to take a stand. In 
3 2 other cases, such as West v. Louisiana, the Court noted 

that a specific amendment from the Bill of Rights was not 

applicable to the states. The effect of these early de

cisions was to give states extensive lattitude in the type 

of criminal procedure that they wished to develop in order 

to meet their particular problems in establishing a system 

of criminal justice. 

3 3 An early landmark decision, Twining v. New Jersey, 

suggested that the method of applying the Bill of Rights 

to state criminal proceedings would be slow and tedious. 

Speaking for the Court's majority, Justice Moody suggested 

that parts of the Bill of Rights were applicable to the 

states only in that "they are included in the conception 

34-of due process of law." However, he felt that at this 

time it would be premature for the Court to attempt a 

comprehensive definition and listing of the requirements of 

^^Maxwell v. Dow, 176 U.S. 581 (1900). 

3̂ Twining v. Mew Jersey, 211 U.S. 78 (1908). 

31Barrington v. Missouri, 205 U.S. 483 (1908). 

3̂ 19M- U.S. 258 (190M-). Here the Court denied that 
the Sixth Amendment applied to state procedure. 

33211 U.S. 78 (1908). 

3l+Id. at 99. 
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due process; rather he argued that "its full meaning should 

be gradually ascertained by the process of inclusion and 
q c 

exclusion in the course of decisions as they arise." 

Despite the legal 'formula suggested by Justice 

Moody, the Court did not embark on a systematic application 

of selectively including and excluding those provisions 

applicable to the states. Instead, the Court followed a 

doctrine begun in the decision of Moore v. Dempsey. 

Herein, the Court reversed a state conviction on the consti

tutional grounds that the defendant had been denied funda

mental fairness. In this case five Negroes were convicted 

of murder in Arkansas under circumstances that Justice 

Holmes concluded were a trial in form only.3? After the 

arrest of the defendants, a mob approached the jail, but 

they were dispersed with a promise that the defendants would 

be found guilty and executed. The subsequent trial failed 

to meet even minimal standards of due process. The jury was 

all white as blacks had been systematically excluded from 

jury service. Counsel was provided but proved to be ineffec

tive as there was no chance for preliminary consultation 

with the accused nor were the defendants called to testify. 

Evidence indicated that Negro witnesses for the prosecution 

35Id. at 100. 

36261 U.S. 86 (1923). 

37Id. at 87. 
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were whipped or otherwise tortured to insure that they gave 

the desired testimony. Furthermore, the record indicated 

that a mob atmosphere existed in the courtroom, and thus, 

threatened jurors returned a guilty verdict in five minutes 

with the entire trial lasting only forty-five minutes. 

Hence, the Court concluded that the state deprived the 

* 38 defendants of due process and a fair trial. 

Among the more famous cases of this period denying 

fundamental fairness were the "Scottsborro Cases." These 

cases commenced with the arrest of nine young and illiterate 

Negroes for allegedly criminally attacking two white girls 

3 9 on a freight train. In the first case, Powell v. Alabama, 

the Supreme Court found fundamental fairness lacking. This 

conclusion, which largely revolved around the issue of right 

to counsel, was based on 

the ignorance and illiteracy of the defendants, 
their youth, the circumstances of public hos
tility, the imprisonment and the close surveil
lance of the defendants by the military forces, 
the fact that their friends and families were all 
in other states and communication with them was 
necess.arily difficult, and above all that they 
stood in deadly peril of their lives—we think 
that the failure of the trial court to give them 
reasonable time and opportunity to secure counsel 
was a clear denial of due process.4̂  

^®HcReynolds and Sutherland dissented. 

39287 U.S. 45 (1932). 

40Id. at 71. - , 
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In light of these circumstances, Justice Sutherland felt 

that any other decision by the Court would 

be to ignore the fundamental postulate, already 
alluded to, 'that there are certain immutable 
principles of justice which inhere in the very 
idea of free government which no member of the 
Union may disregard.' 1̂ 

In a second appeal to the Supreme Court, another 

conviction of the defendants was reversed. This reversal 

was based on the fact that Negroes were systematically 

excluded from service on grand and petit juries in vio

lation of the Fourteenth Amendment's Equal Protection 

Clause.^ 

Other cases in which the Court held that states 

violated due process requirements were less dramatic in 

their denial of fundamental fairness. For example, in Tumey 
h q 

v. Ohio the Court found that trials before a mayor who 

received a fifteen per cent fee from all fines levied con

stituted a denial of due process, for every defendant has a 

right to a trial before an impartial judge having no sub

stantial pecuniary interest in obtaining a conviction. How

ever, the Court carefully noted that nothing in its decision, 

implied that the Fourteenth Amendment required a trial by 

jury. 

41Id. at 71-72. 

^Norris v. Alabama, 294 U.S. 587 (1935). 

43273 U.S. 510 (1927). 
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Having examined the early decisions where the Court 

interpreted the Due Process Clause of the Fourteenth Amend

ment and state criminal procedure, it is now appropriate to 
44 

examine the landmark decision of Palko v. Connecticut. 

This decision formalized the doctrine of selective inclusion 
h 5 

which was earlier suggested in the Twining decision. 

Briefly stated, this rule provided that some of the pro

tections contained in the Bill of Rights are essential to 

the concept of due process of law. Which rights are es

sential were to be spelled out by the Court in a case-by-

case approach based on its conception of the meaning of due 

process. 

Palko was initially found guilty of murder in the 

second degree by a jury trial, but under Connecticut law the 

state was permitted to appeal the verdict on questions of 

law arising out of criminal trials. A new trial was ordered 

by the state's highest court. In the second trial Palko was 

found guilty - of murder in the first degree and sentenced to 

death. He then appealed to the Supreme Court, claiming that 

his life was twice placed in jeopardy in violation of the 

Fifth and Fourteenth Amendments. 

Justice Cardozo began his majority opinion for the 

Court by stating that Palko's contention rested on a 

^320 U.S. 319 (1937). 

^Twining v. New Jersey, 211 U.S. 78 (1908). 
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non-existent rule—the Fourteenth Amendment included all of 

the protections of the Bill of Rights.^ While admitting 

that some of the provisions of the original Bill of Rights 

might be applicable to the states, Cardozo held that this 

was ascertainable by the Court's careful examination of the 

nature of due process. Some of these rights, Cardozo found, 

are both important and valuable to our conception of criminal 

justice, but 

they are not of the very essence of a scheme of 
ordered liberty. To abolish them is not to vio
late a principle of justice so rooted in the 
traditions and conscience of our people to be 
ranked as fundamental.47 

Any such exclusion or inclusion of rights protected 

under the Fourteenth Amendment was neither arbitrary nor 

casual for Cardozo, but rather their exclusion or inclusion 

was determined by a study and appreciation of the meaning of 

liberty and justice. Cardozo would have the Court ask itself 

the following questions in making such a determination: 

Is that kind of double jeopardy to which the statute 
has subjected him a hardship so acute and shocking 
that our polity will not endure it? Does it violate 
those fundamental principles of liberty and justice 
which lie at the base of our civil and political 
institutions ?*+8 

^Palko v. Connecticut, 320 U.S. 319, 322 (1937). 

47Id. at 325. 

48Id. at 328. 
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In this instance Cardozo answered in the negative. Freedom 

from double jeopardy of this type was not applicable to 

state criminal procedure. 

From this decision it was evident that the states 

were required to provide only a minimum of a system based on 

liberty and justice. As further cases arose that claimed a 

protection from the Bill of Rights through the Due Process 

Clause of the Fourteenth Amendment, judges would be required 

to apply the standards of selective inclusion. 

The use of such generalized statements as to the 

meaning of liberty, justice, or due process of law as sug

gested by Cardozo provided no clear indication of what the 

Court would accept at a particular time or in a particular 

case. Each right that a defendant claimed in a state pro

ceeding had to be brought before the Supreme Court to see if 

it was so fundamental as to be incorporated into the Four

teenth Amendment's protections. The particular composition 

of the Court would be a crucial factor in determining which 

rights are fundamental, for what one justice considered 

fundamental need not coincide with another justice's determi

nation. This, was evidenced by the serious disagreement among 

the members of the Court in the cases reported in this and 

the next two chapters. Furthermore, the various justices of 
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the Supreme Court had not accepted the principle of selective 

inclusion.^ 

In considering the nature of the selective inclusion 

rule, a second decision of importance was Adamson v. Cali-

5 0 
fornia. The importance of this decision rested not'in its 

reiteration of the selective inclusion rule, but rather its 

importance flowed from the controversy between Justices 

Frankfurter and Black. Justice Black expounded an alterna

tive to the selective inclusion rule that contained both 

substantive and procedural variations. 

Adamson was convicted of first degree murder by the 

State of California. According to California criminal pro

cedure, the prosecution was .allowed to comment upon his 

^ There are numerous accounts of the meaning and 
history of the selective inclusion rule in the scholarly 
journals, Some of the more useful treatments include Bennett 
Baskey and John H. Pickering, "Federal Restrictions on State 
Criminal Procedure," 13 University of Chicago Law Review 266 
(1946); Francis A. Allenl "The Supreme Court, Federalism, and 
State Systems of Criminal Justice," 8 DePaul Law Review 213 
(1959); Charles Fairman, "Does the Fourteenth Amendment In
corporate the Bill of Rights," 2 Stanford Law Review 5 
(1949); Henry J. Friendly, "The Bill of Rights as a Code of 
Criminal Procedure," 53 California Law Review 926 (19 65); 
John R. Green, "The Bill of Rights, the Fourteenth Amendment 
and the Supreme Court," 46 .Michigan Law Review 86 9 (1948); 
Louis Henkin, "'Selective Inclusion' in the Fourteenth Amend
ment," 73 Yale Law Review 74 (1963); Sanford H. Kadish, 
"Methodology and Criteria in Due Process Adjudication—A 
Survey and Criticism," 66 Yale Law Review 319 (1957); Stanley 
Morrison, "Does the Fourteenth Amendment Incorporate the 
Bill of Rights? The Judicial Interpretation," 2 Stanford 
Law Review 140 (1949); and Henry P. Wechofen, "Supreme Court 
Review of State Criminal Procedure," 10 American Journal of 
Legal History 189 (1966). 

50332 U.S. 46 (1947). 
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failure to take the stand to explain or deny the evidence 

levied against him.^l On appeal to the Supreme Court Adam-

son claimed that this California procedure denied to him the 

enjoyment of his right against self-incrimination as pro

tected by the Fifth and Fourteenth Amendments. However, 

Justice Reed, speaking for a divided Court, denied that the 

protection against self-incrimination was incorporated by 

the Fourteenth Amendment's due process clause: 

The due process clause of the Fourteenth Amendment, 
however, does not draw all the rights of the fed
eral Bill of Rights under its protection. That 
contention was made and rejected in Palko v. Con
necticut .... Specifically, the due process 
clause does not protect, by virtue of its mere 
existence, the accused's freedom from giving testi
mony by compulsion in state trials that is secured 
to him against federal interference by the Fifth 
Amendment .... For a state to require testimony 
from an accused is not necessarily a breach of a 
state's obligation to give a fair trial.52 

In his concurring opinion Justice Frankfurter modi

fied Cardozo's arguments in the Palko case.5̂  Due process 

required only certain' minimum standards based on an under

standing of a system based on liberty and justice. However, 

Frankfurter noted that the test supplied by Cardozo for this 

determination was not an adequate guideline for the Court, 

r -i 
Id. at 48. Having prior criminal convictions, 

Adamson hesitated to take the stand preferring not to have 
such information brought out before the jury during cross-
examination. 

52Id. at 53-54. 

3̂Palko v. Connecticut, 320 U.S. 319 (1937). 
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for it was "a merely subjective test."5̂  Instead, Frank

furter suggested that the Court adopt a more meaningful 

approach to this delicate issue. He reasoned that: 

In the history of thought 'natural law' has a much 
longer and much better-founded meaning and justifi
cation than such subjective selection of the first 
eight Amendments for incorporation into the Four
teenth. 55 

Otherwise, he feared that the result of judicial judgement 

in applying the Due Process Clause would be the result of 

the "idiosyncrasies of a merely personal judgment."56 

Frankfurter also based his opinion on certain his

torical evidence. Only one of the forty-three justices 

hearing cases that involved state criminal procedure claimed 

that all of the Bill of Rights were incorporated into the. 

Fourteenth Amendment.57 Moreover, at the time of the Four

teenth Amendment's adoption less than half of the states 

58 
guaranteed the protection against self-incrimination# 

Justice Black's detailed examination of the arguments of the 

framers of the Fourteenth Amendment were not as convincing 

to Frankfurter as the clear meaning of the wording of the 

Amendment. As Frankfurter noted, 

5^Adamson v. California, 332 U.S. 46, 65 (1947). 

55Ibid. 

56Id. at 68. 

57Id. at 65. 

58Id. at 62. 
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Remarks of a particular proponent of the Amendment, 
no matter how influential, are not deemed a part of 
the Amendment. What was submitted for ratification 
was his proposal not his speech.59 

Most probably Frankfurter was referring to a statement by 

Representative Bingham of Ohio, one of the most influential 

r n framers of the Fourteenth Amendment. In response to a 

charge that the proposal's wording was too vague, Bingham 

stated that its whole purpose was, 

to arm the Congress of the United States by the con
sent of the people of the United States with the 
power to enforce the Bill of Rights as it stands in 
the Constitution today. It 'hath that extent—no 
more. ' 61 • 

Black's dissenting opinion advocated the incorpo

ration of the Bill of Rights in its entirety into the pro

tections afforded by the Due Process Clause of the Fourteenth 

Amendment. He based his arguments on the intention of the 
g 2 

framers of the Amendment. Black further stated that the 

wholesale incorporation was needed to preserve liberty in 

59Ibid. 
c n 
Bingham supplied the actual wording of the first 

section of the Amendment except for the definition of 
citizenship. Kendrick, oj>. cit. , 87. 

R1 Congressional Globe, op. cit., 1088. 

62Adamson v. California, 332 U.S. 46, 74 (1947). 
Also see Black's appendix (9 2-123) where he lists quotes from 
various framers of the Amendment. Few scholars have sub
stantiated Black's interpretation of the debates. For a 
flavor of this controversy see William Winslow Crosskey, 
Politics and the Constitution of the United States, Vol. II 
(Chicago: The University of Chicago Press, 1953), 1119-1158, 
and Charles Fairman, "A Reply to Professor Crosskey," 22 
University of Chicago Law Review 150 (1954). 



33 

this country. By applying the entire Bill of Rights to the 

states the Court would not have a "boundless power under 
fi Q 

natural law." Black argued that the natural law method of 

Frankfurter lacked precision, for it conveyed to the Court 

an ultimate power over public policies where none was granted 
e u 

by the Constitution. 

Black's strict adherence to the Bill of Rights did 

not deny protection against modern evils. Although the Bill 

of Rights was adopted to meet ancient evils, it was not "an 
e c 

outworn Eighteenth Century 'strait jacket."' The vitality 

of the Bill of Rights was that it prevented those types of 

evils that continually emerged in mankind's history. As 

Black stated, 

In my judgment the people of no nation can lose their 
liberty so long as a Bill of Rights like ours sur
vives and its basic purposes are conscientiously 
interpreted, enforced and respected so as to afford 
continuous protection against old, as well as new, 
devices and practices which might thwart those pur
poses. I fear to see the consequences of the Court's 
practice of substituting its own concepts of decency 
and fundamental justice for the language of the Bill 
of Rights . . ..°6 

Thus, Black did not deny the existence of fundamental 

principles of justice and liberty, but he felt that the Bill 

^Adamson v. California, 332 U.S. 46, 69 (1947). 

64Id. at 8U. 

65Id. at 89. 

66Ibid. 
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of Rights contained these principles. The resort to natural 

law ignored proven principles. 

Justices Murphy and Kutledge substantially agreed 

with Black's opinion, but they had one maj^r reservation. 

While all of the Bill of Rights, they argued, should be in

corporated into the protections of the Fourteenth Amendment, 

they noted that if a trial fell short of standards of justice 

in other ways the Fourteenth Amendment's wording was broad 

enough to cover them.®' 

Having examined the origin of the selective inclusion 

rule, it is now appropriate to examine some of the impli

cations and effects of the rule on state criminal procedure. 

If there exist certain fundamental principles of liberty and 

justice, they should be amenable to judicial discovery. 

However, as evident in the following Fourth Amendment cases 

the precise application of these principles was not readily 

evident to all members of the Court. 

In 1949, a majority of the Court held that not all 

of the Fourth Amendment was so essential as to come within 

the purview of the Due Process Clause of the Fourteenth 

Amendment.^8 Nevertheless, the Court did introduce something 

new in its decision, a concept which was to reach fruition 

thirteen years later. Speaking for the majority, Justice 

67Id. at 121+. 

68Wolf v. Colorado, 338 U.S. 25 (1949). 
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Frankfurter announced as a fundamental principle of free 

society the right of a people to be free from unreasonable 

searches and seizures: 

The security of one's privacy against arbitrary in
trusions by the police ... is basic to a free 
society . . . inconsistent with the conception of' 
human rights enshrined in the history and the basic 
constitutional documents of the English-speaking 
peoples.69 

But Frankfurter reiterated his earlier position that the 

Fourteenth Amendment was not a shorthand for the Bill of 

Rights. States, unlike the federal government, were not 

bound by the rule of excluding the use of illegally obtained 

evidence.''0 This was, instead, a matter for regulation by 

state legislative bodies. More importantly, Frankfurter 

noted that the English-speaking world did not regard the ex

clusion of such evidence as vital to maintain a system based 

on due process of law. An innocent party had private 

remedies which were readily available. 

By following this reasoning Frankfurter was able to 

classify freedom from unreasonable searches and seizures 

as fundamental but not their enforcement. The exclusion of 

such evidence from state trials was not deemed essential to 

our system of justice. However, this doctrine resulted in 

an unstable constitutional doctrine that became apparent 

69Id. at 27. 

^Weeks v. United States, 232 U.S. 383 (1914). 

71Wolf v. Colorado, 338 U.S. 25, 30 (1949). 
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when applying it to other cases reaching the Court. Relying 

on the questions first raised by Cardozo in Palko v. Con

necticut ,7 2 if the illegally obtained evidence is obtained 

in a manner that shocks the conscience of the Court, then it 

7 3 is not admissible. In Rochine v. California the defendant 

swallowed several narcotic capsules, and after a struggle 

with law enforcement officers had his stomach pumped for 

evidence. In the subsequent trial this evidence was admit

ted, but on appeal to the Supreme Court the shocking nature 

of obtaining the evidence was sufficient to disallow its use. 

Nevertheless, an action such as the taking of a blood test 

of an unconscious defendant did not so shock the conscience 

74 of the Court to exclude its use as evidence. However, 

illegal entrance by law enforcement officials to install a 

listening device in a defendant's bedroom to monitor con

versations for evidence shocked the conscience of the Court, 

but such shock was not great enough to demand its exclusion 

7 5 from a criminal proceeding. 

At times the individual is helpless to prevent 

searches and seizures of his house, even where the state 

agency has no search warrant. The Supreme Court upheld a 

72320 U.S. 319, 328 (1937). 

73343 U.S. 165 (1952). 

71*Breithaupt v. Abram, 352 U.S. 432 (1957). 

75Irvine v. California, 347 U.S. 128 (1954). 
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Baltimore statute that obliged persons to admit city health 

inspectors when the health inspector suspected that a public 

nuisance existed.However, this decision was overruled 

six years later in Camara v. San Francisco.77 The Court 

stated that building inspectors must obtain search warrants 

to enter a premise without a person's consent and persons 

could not be constitutionally convicted for refusing to con

sent .to inspections. 

The difficulties in ruling on these cases eventually 

7 8 resulted in the Court's re-examination of the Wolf ruling. 

As a result all illegally obtained evidence was excluded 

from state criminal proceedings by the decision of Mapp v. 

7 Q 
Ohio. In this instance the police entered the premises 

without a warrant or permission of the owner, roughly handled 

and handcuffed Mrs. Mapp, and proceeded to search the house 

for a wanted person that they believed was hiding there. 

After an intensive search of the premises, they found some 

lewd material in a basement trunk.80 The Court could have 

decided the case on the basis that the Ohio obscenity statute 

was unconstitutional. Instead, it decided that if the right 

"^Frank v. Maryland, 359 U.S. 643 (1961). 

77387 U.S. 523 (1967). 

78Wolf v. Colorado, 338 U.S. 25 (1949). 

79367 U.S. 643 (1961). 

80Id . at 644-645 
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to privacy was so essential to the concept of due process as 

protected by the Fourth and Fourteenth Amendments, this 
g "T 

evidence could not be used in a state trial. Justice Clark 

stated that any other decision by the Court would make the 

constitutional promise of privacy an empty and meaningless 

82 one. From this decision the Court appeared to have settled 

on the constitutional doctrine that all of the Fourth Amend

ment is incorporated under the Fourteenth Amendment. 

The above discussion justifies several conclusions 

concerning the selective inclusion rule. First, the rule 

has provided the Court with a method whereby it could begin 

to apply certain protections from the Bill of Rights to state 

criminal procedure. Second, the rule's application by 

Cardozo were not clear. Hence, what procedures they encom

passed varied with different justices and different standards 

of justice. However, the direction of the search and seizure 

cases as well as the Fifth and Sixth Amendment cases dis

cussed in Chapter 3 indicated an expansion of the protections 

guaranteed under the Fourteenth Amendment. Third, acceptance 

of the selective inclusion doctrine by a majority of the 

Court established precedent for a greater extension of rights 

by the Warren Court during the 1950*s and 1960"s. This 

precedent for judicial control of law enforcement agencies 

81Xd. at 657. 

82Id. at 660. 



39 

provided the constitutional groundwork for more specific 

limitations on the activities of law enforcement agencies. 

Lastly, the vitality of the doctrine of selective inclusion 

was somewhat diminished at the conclusion of this study. 
p q . 

Palko v. Connecticut was specifically overruled m Benton 

v. Maryland.^ In this holding the Court noted an increased 

tendency in recent years to use the specific protections from 

83320 U.S. 319 (1937). 

8lf395 U.S. 784 (1969). 
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the Bill of Rights to determine if a state's procedure com

plied with the due process requirements of the Fourteenth 

Amendment. Included under the protections of the Fourteenth 

Amendment are provisions from the First,8 5 Fourth,8*3 Fifth,8? 

Sixth,88 and Eighth89 Amendments. 

Freedom of speech: Gitlow v. New York, 268 U.S. 
652 (1925); freedom of press: Near v. Minnesota, 283 U.S. 697 
(1931); freedom of religion: Cantwell v. Connecticut, 310 
U.S. 296 (1940); the Establishment Clause: Everson v. Board 
of Education, 330 U.S. 1 (1947); and the right of assembly: 
DeJonge v. Oregon, 299 U.S. 353 (1937). 

o e 
Unreasonable searches and seizures: Wolf v. Colo

rado, 338 U.S. 25 (1949). 

R7 Just compensation: Chicago, Burlington and Quincy 
Railway v. Chicago, 166 U.S. 226 (1897); Self-incrimination: 
Malloy v. Hogan, 37 8 U.S. 1 (1964); and double jeopardy: 
Benton v. Maryland, 395 U.S. 784 (1969). 

88Public trial: In re Oliver, 333 U.S. 257 (1948); 
counsel: Gideon v. Wainwright, 372 U.S. 335 (1963); con
frontation: Pointer v. Texas, 380 U.S. 400 (1965); speedy 
trial: Klopfer v. North Carolina, 336 U.S. 213 (1967); com
pulsory process: Washington v."Texas, 388 U.S. 14 (1967); 
and jury trial: Duncan v. Louisiana, 391-U.S. 145 (1968). 

8 9 Cruel and unusual punishments: Robinson v. 
California, 370 U.S. 660 (1962). 

9 Q 
The above summary of the status of protections from 

the Bill of Rights is taken from a chart in Richard C. 
Cortner and Clifford M. Lytle, Modern Constitutional Law: 
Commentary and Case Studies (New York: The Free Press, 1970), 
325. 



CHAPTER 3 

RECENT SUPREME COURT DECISIONS AFFECTING 
THE IN-CUSTODY PROCEDURES OF POLICE 

In this chapter recent Supreme Court decisions 

affecting the in-custody procedures employed by law enforce 

ment agencies are examined. For this project the term "in-

custody" is substantially what the Supreme Court defined as 

"custodial interrogation" in Miranda v. Arizona: 

By custodial interrogation, we mean questioning in
itiated by law enforcement officers after a person 
has been taken into custody or otherwise deprived 
of his freedom of action in any significant way.' 
(Emphasis added). 

From the last part of this definition it is apparent that 

the in-custody stage of crime investigation can occur in 

numerous circumstances outside the formal confines of a 

jail or police station. This can include questioning at 

the scene of a crime, in a subject's home, on the street, 

or in the back of a police car. What is required to 

establish custodial status in these circumstances is any 

indication by police officers that a person is not free 

to walk away without responding to questions asked of him. 

Before the Supreme Court included this stage of investi

gation under the Fourteenth Amendment's protections, an 

1384 U.S. 436, 444 (1966). 

41 
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expansion of earlier concepts of due process was required. 

In the previous chapter it was noted that due process re

quirements were satisfied if states provided a fair trial. 

However, the Court slowly expanded the notion of fair trial 

by extending specific procedural protections for a defendant 

to any stage that it deemed critical to a person's defense 

or the state's accumulation of evidence against a person. 

To control the behavior of law enforcement agencies the Court 

began restraining illegal actions by excluding this evidence 

or the fruits of such evidence from being admitted in a 

trial.2 

Q 
Miranda v. Arizona required that police protect the 

rights of a person during the in-custody or custodial stage 

of crime investigation. Failure by law enforcement agencies 

to fully protect a person's rights at this stage rendered 

any evidence obtained in the form of a confession or state

ment inadmissible. Specifically, the Supreme Court stated: 

the prosecution may not use statements, whether ex
culpatory or inculpatory, stemming from custodial 
interrogation of the defendant unless it demonstrates, 
the use of procedural safeguards effective to secure 
the privilege against self-incrimination .... As 
for the procedural safeguards to be employed, unless 
other fully effective means are devised to inform the 
accused persons of their right of silence and to 
assure a continuous opportunity to exercise it, the 
following measures are required. Prior to any quest
ioning, the person must be warned that he has a right 
to remain silent, that any statement he does make may 

2Weeks v. United States, 232 U.S. 383 (1914). 

3384 U.S. 436 (1966). 
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be used as evidence against him, and that he has a 
right to the presence of an attorney, either re
tained or appointed. The defendant may waive 
effectuation of these rights, provided the waiver 
is made voluntarily, knowingly and intelligently.4 

To arrive at the above conclusion required the expansion and 

eventual fusion of the criminal safeguards of the Fifth and 

Sixth Amendments. 

One of the more difficult issues to determine and 

important areas of state criminal cases before the Supreme 

Court has concerned the admissability of confessions. As 

one commentator noted, the difficulty of understanding this 

line of decisions rested with the Court's rationale for 

excluding coerced confessions. Originally, the Court's 

concern was with the reliability and trustworthiness of the 

information collected by coercive techniques rather than the 

legal grievances of the defendant: 

it is asserted that the exclusion of a coerced con
fession can only be justified when such evidence is 
rendered unreliable and untrustworthy by virtue of 
the means employed to procure it, with the result 
that its admission would create the peril of con
victing the innocent,5 

The other reason for excluding confessions was to deter 

law enforcement officials from employing physical torture 

of forms of coercion thereby protecting a person's 

4Id. at 444. 

^Francis A. Allen, "The Supreme Court, Federalism, 
and State Systems of Criminal Justice," .8 DePauT Law Review 
213 , 233 (1959). See also Lyons v. Oklahoma, ill u. a. b'9'6,' 
605 (19W. 



constitutional rights. This reasoning pervaded the majority 

opinions of recent decisions. The Court's adoption of this 

second position was illustrated by Justice White when he 

stated: 

It is now axiomatic that a defendant in a criminal 
case is deprived of due process if his conviction 
is founded, in whole or part, upon an involuntary 
confession, without regard to the truth or falsity 
of the confession.^ 

The earliest application of the Fourteenth Amend

ment's Due Process Clause to the use of confessions in state 

criminal proceedings concerned the use of physical coercion 

to obtain confessions. These cases caused the Court no 

serious controversy or problems since the violations were 

characterized by flagrant, physical abuse and coercion of 

defendants. Exemplary of this point was the decision of 
n  

Brown vMississippi. During the trial negro defendants. 

^Jackson v. Denno, 378 U.S. 368, 376 (1964). 

7297 U.S. 278 (1936). See also Moore v. Dempsey, 
261 U.S. 86 (1923). Some articles discussing confession 
admissibility and its history include Laurence Herman, "The 
Supreme Court and Restrictions on Police Interrogation," 
25 Ohio State Law Journal 449 *(1964); Maximilian Koessler, 
"The Admissibility of Confessions Obtained by Trickery," 
50 American Bar Association Journal 64 8 (19 64); Monrad G. 
Paulsen, "The Fourteenth Amendment and the Third Degree," 
6 Stanford Law Review 411 (19 54); Charles S. Potts, "The 
Preliminary Examination and the Third Degree," 2 Baylor Law 
Review 131 (1950); Roscoe Pound, "Legal Interrogation of 
Persons Accused or Suspected of Crime," 24 Journal of 
Criminal Law, Criminology and Police Science 1014 (1934); 
Henry B. Rothblatt, "Police Interrogation and the Right to 
Counsel," 17 Hastings Law Review 41 (1965); Walter V. 
Schaefer, "Police Interrogation and the Privilege Against 
Self-incrimination," 61 Northwestern University Law Review 
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claimed that their earlier confessions were the result of 

brutality and beatings by the police. One defendant had 

visible signs of rope burns on his neck; another was unable 

to sit during the trial due to severe whippings. Defendants 

further alleged that they were warned that if they denied or 

changed their confessions they could expect further beatings. 

Both a sheriff and his deputy admitted some knowledge of the 

whippings. However, the deputy testified that the whippings 

were "not too much for a Negro, but I would have done more." 

There was no evidence other than the defendant's confessions 

to justify submitting the case to the jury. The .trial judge 

instructed the jury that if they had reasonable doubt that 

the confessions were a result of coercion and not true, then 
q 

they were not to be considered evidence. Defendants were 

found guilty and appealed this verdict to the Supreme Court, 

The lower court verdict was reversed on the constitutional 

ground that the state had failed to insure due process of 

law. Chief Justice Hughes stated: 

506 (1966); Arthur E. Sutherland, Jr., "Crime and Confession," 
79 Harvard Law Review 21 (1965); H. Frank Way, Jr., "The 
Supreme Court and State Coerced Confessions," 12 Journal of 
Public Law 53 (1963); and Eldon L. Youngblood, "Due Process 
and the Role of Trial Judges in Determining the Voluntariness 
of a Confession—A New Constitutional Role," 18 Southwestern 
Law Journal 729 (1964). 

8Id. at 284. 

9Id. at 279. 
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The rack and torture chamber may not be substituted 
for the witness stand .... Due process requires 
state action, whether through one agency or another, 
shall be consistent with fundamental principles of 
liberty and justice . . . at the base of our civil 
and political institutions 

Subsequent cases before the Court, such as Chambers v. 

Florida-*--*- and White v. Texas similarly reversed con

victions based on confessions obtained in an atmosphere of 

threats and actual physical torture. However, in Lisbana v. 

13 California the Court did not expand the Due Process Clause 

into an inflexible restraint on the use of confessions ob

tained as a result of illegal actions against a defendant. 

Herein, the conviction was upheld despite a long period of 

incommunicado questioning, removal from jail under a pur

ported court order, and denial of access to his counsel—all 

of which violated state criminal procedure. Admitting that 

such procedures came close to line of unconstitutionality, 

Justice Roberts concluded that: 

. . . illegal acts, as such, committed in the course 
of obtaining a confession, whatever their effect on 
its admissibility under local law, do not furnish an 
answer to the constitutional questions we must 

10Id. at 285-286. 

1:L309 U.S. 277 (1940). 

12310 U.S. 530 C1940). See also Canty v. Alabama, 
309 U.S. 629 (1940); Vernon v. Alabama, 313 U.S. 547 (1941); 
and Lomax v. Texas, 313 U.S. 544 (1941). 

13314 U.S. 219 (1941). 
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decide. The effect of the officers' conduct must be 
appraised by other considerations in determining 
whether the use of confessions was a denial of due 
process.1̂  

What distinguished this case from earlier confession cases 

was the degree and intensity of police questioning tech

niques. Herein, the prolonged and incommunicado nature of 

the interrogation were not deemed so coercive as to render 

the confession involuntary and a violation of due process.15 

By 1944, a new doctrine for judging the constitu

tionality of c'onfessions was formalized. Examining the whole 

range of factors and circumstances surrounding a confession, 

the Court would determine if they were so "inherently co

ercive" to preclude a voluntary confession. Defendant 

Ashcraft was seized by police, held incommunicado for thirty-

six hours, questioned by relays of experienced police 

officers and lawyers, and denied any sleep or rest during 

this period. As a result, the Court concluded that a con

fession obtained in this manner was "inherently coercive" 

and, hence, involuntary. This position, however, was not 

accepted by all members of the Court. Justice Jackson, 

writing a dissenting opinion for himself as well as Roberts 

14Id. at 235. 

15Icl. at 239-240. Compare to Ward v. Texas, 316 U.S. 
547 (1942) wherein illegal actions of the police combined 
with threats of mob violence resulted in a violation of 
due process. 

1SAshcraft v. Tennessee, 322 U.S. 143 (1944). * 
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and Frankfurter, argued that while violence was sufficient 

to invalidate a confession, interrogations over even a 

17 thirty-six hour period were not sufficient. 

From this decision the Court broadened rather than 

narrowed what constituted a voluntary confession. The new 

standard of "inherently coercive" circumstances lacked the 

necessary precision of definition to determine how the 

standard would be applied; rather as.with the term "due 

process" it relied on the interpretation of further decisions 

to explain its application. Hence, cases representing 

various interrogation circumstances were brought .before the 

Court. In these cases the Court slowly became more watchful 

and critical of various interrogation techniques by examining 

the nature and impact of these techniques on the behavior of 

a defendant. From the exclusion of confessions based on 

actual physical torture or threats thereof the Court moved 

to a position of excluding confessions based on psychologi

cal and other subtle forms of coercion. 

Many confessions brought before the Supreme Court 

during this period were deemed "inherently coercive" or 

involuntary for one of two reasons. First, if a tactic em

ployed was so obnoxious to our concept of justice or due 

process, then the Court reversed convictions based on this 

evidence. Second, in a larger number of cases, convictions 

17Id. at 156. 
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were either upheld or reversed based on the Court's evalu

ation of the totality of the interrogation circumstances. 

This second category of cases proved more difficult to de

cide in a rational and consistent manner. 

Several cases illustrated the use of coercive tactics 

that were so obnoxious to our standards of justice to require 

outright reversal and exclusion of resulting evidence. In 

18 Leyra v. Denno the issue of confessions based on hypnotic 

suggestion was raised since a confession was obtained with 

the aid of a psychiatrist trained in hypnosis. In this 

instance the Court relied on evidence of verbal coercion and 

promises of leniency combined with the inherent danger of 

abuse from using personnel trained in hypnosis to restrict 

the use of confessions obtained under these circumstances. 

Towns end v. Sairv*-® restricted the use of confessions obtained 

with the aid of "truth serum." The Court held that such a 

tactic restricted the free will of the defendant and fore

closed the possibility of a voluntary confession. A year 

later the Court reversed a conviction obtained from a 

defendant weakened by a loss of blood and under the influence 

of the pain-killing drug "Demarol." Testimony at the trial 

by the attending physician indicated that the use of "Demarol" 

had rendered the defendant "dopey." Hence, the Court 

10347 U.S. 556 (1954). 

19372 U.S. 293 (1963). 
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concluded that even though coerced confessions may well be 

2 0 true they are not constitutionally acceptable. 

In a series of cases brought before the Court, the 

tendency of the Court was to adjudge the voluntariness of a 

particular defendant's confession based on its own examin

ation of the totality of the circumstances under which the 

confession was obtained. Furthermore, it should be noted 

that during this period, the burden of proof rested with the 

person claiming an injustice. As Justice Clark announced in 

Stroble v. California,2-*- a defendant claiming that a state

ment or confession was coerced must present to the Court 

more than "speculation" but a "demonstratable reality" of an 

injustice.22 

Among the factors that invalidated confessions were 

those obtained under circumstances that included the sub-

9 3 stantial induction of fear and humiliation, extensive 

questioning in which relays of trained officers are used to 

interrogate a subject,21* threats concerning members of one's 

20Jackson v. Denno, 378 U.S. 368, 382 (1964). 

21343 U.S. 293 (1963). 

22Id. at 198. 

23Malinski v. New York, 324 U.S. 401 (1945). 

^Watts v. Indiana, 338 U.S. 49 (1949). 
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9 S family, or where a defendant's "will was overborne by 

26 official pressure, fatigue, and sympathy falsely aroused." 

In other cases, however, the Supreme Court relied more on a 

number of police actions to find the totality of the circum

stances so coercive as to deny due process. In Payne v. 

Arkansas,^ a nineteen year-old Negro with only a fifth grade 

education, who confessed to murder, was convicted. A jury 

held that his confession was voluntary. The Supreme Court 

reversed the conviction after its own review of events sur

rounding the confession. In reaching their conclusion the 

Court relied on the following undisputed evidence: Cl) he 

was arrested without a warrant, (2) he was denied a pre

liminary hearing before a magistrate where he would have been 

informed of his legal rights, (3) he was at no time advised 

of his rights by the police, (4) he was held incommunicado 

for three days during which the police denied his family's 

request to see him and refused his request to make a phone 

^In Rogers v. Richmond., 365 U.S. 534- (1961) police 
officers threatened to bring the defendant's wife to the 
police station unless he confessed. In Lynumn v. Illinois, 
372 U.S. 528 (1963) a female defendant was questioned in 
her apartment. She was warned that unless she confessed 
her children would be taken from her, she would never see 
them again, and her support money for the children would be 
denied her. . , 

^Spano v. New York, 360 U.S. 315 (1959). 

27356 U.S. 560 (1958). 
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call, (5) he was denied food and sleep for a long period of 

•time, and (6) he was warned that there was a mob outside 

trying to "get" him.2® 

Despite the above decisions, many questionable 

tactics employed by police have been allowed as long as they 

did not appear overly oppressive and coercive to the Court. 

In both Thomas v. Arizona2̂  and Ashdown v. Utah^O where only 

a few of the factors present in Payne v. Arkansas3-*- existed, 

the use of confessions was upheld. Until 1963, the fact that 

a defendant was illegally detained incommunicado was not 

3 2 sufficient in itself to invalidate a subsequent confession. 

This holding was finally reversed in the decision of Haynes 

v. Washington.33 Justice Goldberg, speaking for a five man 

majority, held that where a defendant was held incommunicado 

for sixteen hours and told that he could not speak to his 

wife until he signed a confession constituted "substantial 

coercion" by police officials. 

2®Id. at 567. A similar conviction was reversed in 
Fikes v. Alabama, 352 U.S. 191 (1957). Compare this to 
Culombe v. Connecticut, 367 U.S. 568 (1961), where a slightly 
less coercive situation was also reversed. 

29356 U.S. 390 (1958). 

30357 U.S. 426 (1958). 

31356 U.S. 560 (1958). 

32Stein v. New York, 346 U.S. 156, 186 (1953). 

33373 U.S. 503 (1963). 
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Two decisions in 1964 were important for the 

development of the doctrine affecting the admissibility of 
O h  

confessions: Malloy v, Hogan and Murphy v. Waterfront 
q q 

Commissioner. In Malloy the Fifth Amendment's privilege 

against sel'f-incrmination was applied to state action-through 

the Fourteenth Amendment. Although the precise consti

tutional issue involved the right of a witness before a 

statutory inquiry, the Court relied on many of the confession 

cases as precedent in applying the Fifth's protections. The 

Court noted that all of these state criminal cases indicated 

3 6 a "marked shift to the federal standard." Speaking for 

the Court, Justice Brennan concluded: 

It would be incongruous to have different standards 
to determine the validity of a claim of privilege 
based on the same feared prosecution, depending on 
whether the claim was asserted in a state or federal 
court. Therefore, the same standards must determine 
whether an accused's silence in either a federal or 
state proceeding is justified .... It must be 
considered irrelevant that the petitioner was a wit
ness in a statutory inquiry and not a defendant in a 
criminal prosecution, for it has long been settled 
that the privilege protects witnesses in similar 
federal inquiries. ' 

34378 U.S. 1 (1964). 

35378 U.S. 52 (1964). 

36Mal'loy v. Hogan, 378 U.S. 1, 7 and 8 (1964). 

3'id. at 11. A related issue was settled in Murphy 
one jurisdiction in the federal system may not compel a 
witness to testify by granting immunity when this testi
mony might be used as evidence to convict him of a crime 
in another jurisdiction. 



54 

To understand the holding of recent criminal law 

decisions rendered by the Supreme Court, it is necessary to 

understand a second line of decisions, the right to counsel 

cases. This is necessary since the convergence of these 

two lines of decisions has been used by the Court as a 

constitutional basis for regulating police practice during 

the in-custody stage. Initially, the Court held that the 

right to counsel was an integral part of a fair trial: 

What, then, does a hearing include historically and 
in practice, in our country at least, it has always 
included the right to aid of counsel when desired 
and provided by the party asserting the right .... 
Even the intelligent and educated layman has.small 
and sometimes no skill in the science of law .... 
He lacks both the skill and the knowledge adequately 
to prepare his defense, even though he have a per
fect one .... If that be true of intelligence, 
how much more is it true of the ignorant and il
literate.38 

In this, the first of the "Scottsboro" cases, the 

Court held that there was a denial of due process. Seven 

Negro defendants were effectively denied counsel and enough 

time in which to prepare an adequate defense. When the lack 

of counsel was mentioned by a lawyer visiting the trial, the 

judge stated: 

I appointed all the members of the bar for the pur
pose of arraigning the defendants and then of course 
I anticipated them to continue to help if no counsel 
appears. 9 

38Powell v. Alabama, 287, U.S. 45, 68-69 (1932). 

39Id. at 53. 
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This was not, the Supreme Court ruled, within the require

ments specified by the Alabama Constitution and laws. Their 

convictions were overturned. The Alabama requirement was 

that in all cases involving capital punishment counsel must 

be appointed for indigent defendants. 0̂ Besides the Alabama 

constitutional requirements the Supreme Court took several 

other factors into account in its holding. Among the Court's 

considerations were the ignorance, illiteracy, and age of 

the defendants in a trial where their lives were at stake. 

Weighing all of these factors the trial was ruled unfair, and 

a new trial was ordered.^ 

While this decision appeared to some as the incorpo

ration of the right to counsel for all indigent defendants, 

the Court distinguished this rule ten years later. In Betts 

v. Brady1*̂  the Court held that the right to counsel for 

indigent defendants was limited to cases involving capital 

punishment or where some other special circumstances neces-
113 

sitated the appointment of counsel. Ever since the Betts 

decision there was confusion as to just when the Supreme 

Court would hold that the circumstances required the state 

to provide indigents with counsel. 

40Id. at 59-60. 

41 
Id. at 72. 

42316 U.S. 455 (1942). 

113 Ibid. 



56 

While a number of cases concerning the right to 

counsel were decided shortly after Bettsa major reexami

nation of this issue was not conducted until Bute v. 

Illinois.^ Herein, the Court reaffirmed that in capital 

cases where defendants were unable to afford their own 

attorney, the state must provide counsel. The question 

remained, however, what requirements did the Fourteenth 

Amendment place on the states in non-capital cases? Two 

decisions in 1948 illustrated the difficulties in relying 

on the circumstances of the cases. Both of these cases in

volved the absence of counsel at the sentencing stage. In 

Gryger v. Burke^^ a trial court judge sentenced Gryger to 

life imprisonment as a fourth offender under the mistaken 

belief that such a penalty was mandatory under state law. 

On appeal Gryger claimed that the presence of counsel would . 

have prevented this error. However, the Court denied this 

contention stating that counsel was not essential for a fair 

U 7 
trial. In the other case, Townsend v. Burke, the trial 

^Ibid. See also Williams v. Kaiser, 323 U.S. 471 
(1945); Tomkins v. Missouri^ 323 U.S. 485 TT945); White v. 
Ragen, 324 U.S. 760 (1945); Hawk v. Olson, 326 U.S. 271 
(1945); Rice v. Olson, 3 24 U.S. 786 (1945); Carter v. 
Illinois, 329 U.S. 173 (1946); Foster v. Illinois, 332 U.S. 
134 (1947); and DeMeerler v. Michigan, 329 U.S. 663 (1947). 

45333 U.S. 640 (1948). 
f 

46334 U.S. 728 (1948). 

47334 U.S. 736 (1948). 
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judge sentenced Townsend to a long prison term on the mis

taken information that on two of four previous decisions 

Townsend was found guilty whereas he was acquitted. Yet 

here the Supreme Court agreed that the absence of counsel 

denied a fair trial. 

Among the factors in non-capital cases that required 

state appointed counsel were the youth, inexperience, or 

mental abnormality of defendants.^® As Crooker v. Cali

fornia1*^ indicated, no appointment of counsel was required 
t  

where these factors were lacking. Petitioner, Crooker, was 

thirty-one years of age, a college graduate, and.had at

tended law school for one year. Here the Court, examining 

the sum total of his circumstances, found that his age, 

education and intelligence negated his demand for immediate 

contact with counsel and that the resulting private police 

^Uveges v. Pennsylvania, 335 U.S. 437 (19^8)5 Gibbs 
v. Burke, 337 U.S. 773 (1949); Palmer v. Ashe, 342 U.S. 134 
(1951) ; Massey v. Moore, 348 U.S. 105 (1954) ; and Moore v. 
Michigan, 355 U.S. 155 (1957). 

49357 U.S. 433 (1958). A vigorous dissent was 
written by Justice Douglas for himself, Warren and Black in 
which he stated that the need of counsel was greatest at the 
pre-trial period. (Id^ at 447.) It should be noted that 
these justices formed the nucleus of the majority in later 
cases expanding the, right to counsel for all defendants in 
the pre-trial stage. See Esoobedo v. Illinois, 378 U.S. 478 
(1964) and Miranda v. Arizona, 384 U.S~ 436 CT966). 
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interrogation did not result in an involuntary confession.^ 

However, the right to be represented by counsel of one's own 

choosing at the trial stage was affirmed in Chandler v. 

51 Fretag. This case involved a defendant who was advised 

orally for the first time at his trial that he would be 

tried as an habitual criminal because of three prior felony 

convictions. His request for a continuance to obtain a 

lawyer was denied by the trial judge, but the Supreme Court 

reversed his subsequent conviction. In doing so it was 

noted that the denial of opportunity to employ counsel of 

one's own choosing was a denial of due process. Further

more, the Court held that the right to employ counsel in

cluded an adequate opportunity to confer with one's counsel 

to prepare a defense. 

In 1963, the guarantee of the right to counsel for 

all defendants, rich or poor, was established in the land-
C O 

mark decision of Gideon v. Wainwright. Charged with 

stealing beer, coke, and money from a pool hall Gideon re

quested at the outset of his trial that counsel be appointed 

^Crooker v. California, 357 U.S. 4-33, 4-37-4H0 
(1958). The Court rendered a similar holding in Cicenia v. 
Lagay, 3 57 U.S. 5 04 (1958) where retained counsel was not 
allowed to see his client during police questioning. 

51348 U.S. 3 (1954-). 

52372 U.S. 335 (1963). For a detailed account of 
Gideon's journey to the Supreme Court as well as a useful 
commentary on counsel cases see Anthony Lewis, Gideonrs 
Trumpet (New York: Random House, 1964). 
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for him by the trial court as he was financially unable to 

secure his own lawyer. The trial judge ruled that he was 

not empowered under Florida law to provide court-appointed 

counsel in non-capital cases. Gideon then proceeded to 

conduct his own defense as best he, a layman untrained in 

the technicalities of law, could. The trial resulted in a 

guilty verdict for Gideon. Justice Black, who had vigor

ously dissented in the Betts^ case, now spoke for the 

Court's majority. Henceforth, the right to counsel for 

indigents in non-capital cases must be observed by the 

states. By including the right to counsel for indigents, 

Black believed that the Court had returned to acting within 

54 the spirit of the Fourteenth Amendment. 
c r 

Another case, Douglas v. California, held that if 

the right of appeal was to be meaningful, then counsel 

should be available to all defendants at this stage. Douglas 

had been refused the appointment of counsel for his appeal 

since the court felt that this would not be advantageous to 

either Douglas or the court. However, the Supreme Court 
* 

reversed this ruling stating that the lack of a lawyer in an 

appeal's proceeding discriminated between the rich and the 

53Betts v. Brady, 316 U.S. 455 (1942). 

5L[Gideon v. Wainwright, 372 U.S. 335 , 344 (1963). 

55372 U.S. 353 (1963). 
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poor* with result of denying an indigent defendant due process 

56 of law at the appeals stage. 
c  n  c o  

Despite the holdings in Gideon and Douglas, all 

questions concerning the right to counsel for indigents at 

their trials had not been answered. A major question not 

settled was how serious must the crime and possible punish

ment be before the state is required to appoint counsel for 

indigents? A recent decision indicated that the distinction 

between misdemeanor and felony is not sufficient for applying 

the Fourteenth Amendment's protections to state criminal 

procedures, for the right to trial by jury has been extended 

to certain misdemeanors where a substantial jail sentence is 

5 9 possible. 

56Id. at 358. 

5̂ Gideon v. Wainwright, 372 U.S. 335 (1963). 

^Douglas v. California, 372 U.S. 353 (1963). Some 
of the relevant literature discussing the defense of indi
gents include Birch Bayh, "Poverty and Justice," 41 Notre 
Dame Lawyer 853 (1966); Paul Ivan Bizon, Robert Kasanof, and 
Joseph Forma, "The Right to Counsel and the Indigent Accused 
in Courts of Criminal Jurisdiction in New York State," 14 
Buffalo Law Review 428 (1964) ; Yale Kamisar, "The Right to 
Counsel and the Fourteenth Amendment: A Dialogue on 'the 
Most Pervasive Right' of an Accused," 3 0 University of Chi
cago Law Review 1 (19 62); Alvin J. McKenna^ "Judicial Safe-
guards of the Rights of Indigent Defendants," 41 Notre Dame 
Lawyer 982 (1966); and Lee SijLverstein (ed.), Defense of the 
Poor (Washington, D.C.: The American Bar Foundation, 196 5). 

^Duncan v. Louisiana, 391 U.S. 145 (1968); 
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New standards concerning the accessibility of counsel 

were established in the landmark decision of Escobedo v. 
e n 

Illinois. Danny Escobedo was taken to a police station 

for questioning concerning the fatal shooting of his brother-

in-law. At the police station his request to confer with 

his attorney was denied, and when his attorney arrived at 

the station demanding to see Escobedo, the police denied 

that. Escobedo was in custody. This statement was not denied 

even though his attorney briefly saw Escobedo through a 

glass door. During the interrogation session Escobedo was 

not advised of his right to remain silent. The end result 

of the interrogation was a confession by Escobedo. Justice 

Goldberg, speaking for the Court's majority, held that the 

above denial of the right to confer with an attorney during 

questioning violated the Sixth and Fourteenth Amendments. 

The right to confer with counsel was now extended to police 

questioning when the investigation shifted from a general 

investigation to the accusatory stage where the express 
61 

purpose of such questioning was to induce a confession. 

The importance of this case rested with the fact that police 

now had the responsibility of guaranteeing the rights of a 

person suspected of a crime, for now an accusatory investi

gation by police was deemed a critical stage in the criminal 

60378 U.S. 468 (1964). 

61Id. at 492. 
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process. With this decision it became apparent that the 

Court would view police interrogations with greater scrutiny 

to see that police take positive action to protect the 

rights of a person in custody. 

On the federal level protections were extended into 

non-custodial interrogation in the case of Massiah v. United 

6 2 States. After Massiah"s arrest the F.B.I, continued their 

investigation in which they solicited the assistance of a 

co-defendant, Colson. Colson's car was equipped with a radio 

transmitter to obtain incriminating statements from Massiah. 

Appealing his conviction Massiah asserted that their use in 

court violated both the Fourth and Sixth Amendments. De

ciding the case solely on the rights asserted under the Sixth 

Amendment, the Supreme Court held that such statements re

sulting from a secret police investigation could not be used 

as evidence against him. 

Having examined the confession and counsel cases, it 

is now appropriate to examine the landmark decision bringing 

these two lines of cases together as a restraint on both 

federal and state criminal prosecutions. On June 13, 1966, 

the Court handed down Miranda v. Arizona, along with three 

companion cases by a five to four vote.63 The importance of 

62377 U.S. 201 (1964) . 

6̂ 38U U.S. 436 (1966). The three companion cases 
were Vignera v. New York, Westover v. United States, and 
Californxa v. Stewart. A discussion of the dissenting 
opinions is reserved for Chapter 4 wherein the conflict over 
the impact of this and other decisions is discussed. 
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this decision was that it rather clearly established guide

lines for the police in questioning suspects and admitting 

resulting statements or confessions as evidence.in trials. 

Because of the importance of this decision both the facts 

and precise holding of the case will be discussed in greater 

detail than in cases discussed earlier. 

In the first case Ernesto Miranda was arrested by 

Phoenix police and identified by a witness. Thereupon, 

Miranda was interrogated for two hours by two police officers. 

These officers admitted that they failed to advise Miranda 

of his right to counsel despite the fact that the. written 

statement indicated that it was made voluntarily with "full 

knowledge" of his legal rights. Miranda's subsequent con

viction was based on this confession. The Supreme Court, 
eh 

however, reversed this conviction. 

In the second case Vignera was arrested and identi

fied by a victim. He orally confessed to a crime after a 

brief interrogation in which he was not warned of his legal 

rights. At the trial a verbatim account of his statement 

was admitted as evidence since the trial judge ruled that 

New York law did not require the warning of rights prior to 

6 5 
questioning. The Court also, reversed this conviction. 

6t*Id. at 491-493. 

65Id. at 493-494. 
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The third case involved a federal prosecution. West 

over was arrested by Kansas City police and questioned that 

night and the following morning by the police. At no time 

was he advised of his rights. At noon three F.B.X. agents 

interrogated Westover Cat the Kansas City police station) 

about a California bank robbery. Before starting their 

questioning the F.B.I, agents warned Westover of his rights. 

Two hours later Westover confessed. The Supreme Court re

versed his conviction based on the statement given to the 

F.B.I, agents. This reversal rested on the interrelation of 
* 

the two questioning sessions. Both occurred in the same 

building and were considered parts of a continuous period of 

interrogation. The F.B.I, warning, though given at the 

start of their questioning, occurred near the end of the 

entire process. The Court carefully noted that if the F.B.I 

had removed Westover from the original interrogation sur

roundings and then fully advised him of his rights, the 
e c 

statement would have been admissible. 

In the final case Stewart was interrogated by Cali

fornia police on nine separate occasions during a five-day 

period when he was held by police. No evidence indicated 

that Stewart was ever advised of his rights. Hence, the 

66Id. at 494-497. 
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Supreme Court reversed his conviction since they held that it 

cannot be presumed that silence constituted an effective 

waiver of rights.^ 

In all four cases a similar constitutional question 

was raised. Are statements solicited by police questioning 

admissible as evidence when a defendant was not fully warned 

of his constitutional rights? The Supreme Court answered no, 

and attempted to specify the procedural safeguards to be 

followed by police in custodial interrogation. First, the 

Court defined custodial interrogation as any situation in 

which "a person has been taken into custody or otherwise de-

6 8 
prived of his freedom of action in any significant way." 

Second, the Court held that prior to questioning by police a 

person must be warned: 

That he has a right to remain silents that any 
statement he does make may be used as evidence 
against him, and that he has the right to the 
presence of an attorney, either retained or 
appointed. 

If after the above warnings are given and a person "volun

tarily, knowingly, and intelligently" waives his rights, a 
* 

subsequent statement or confession would be admissible as 

evidence.7̂  

67Id. at 497-499. 

68Id. at 444. • 

69Ibid. 

70Id. at 444-445. 
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This holding rested on two major reasons. First, 

the Court critically evaluated the nature and effect of the 

interrogation process used by police. From its investi

gation the Court concluded that: 

It is obvious that such an interrogation environment 
is created for no purpose other than to subjugate 
the individual to the will of his examiner. This 
atmosphere carries its own badge of intimidation. 
to be sure, this is not physical intimidation, but 
it is equally destructive of human dignity .... 
Unless adequate protective devices are employed to 
dispel the compulsion inherent in custodial sur
roundings, no statement obtained from the defendant 
can truly be the product of his free choice.71 

To reach this conclusion concerning police interrogations, 

the Court relied on information contained in the leading 

interrogation texts and manuals as they believed that police 

relied heavily on these guides when questioning persons. An 

extensive account of specific methods used to break the will 

of defendants were cited and quoted by the Court to establish 

72 the hostile and overbearing nature of police interrogations. 

The other reason cited for requiring that police 

warn suspects of their rights was the historical development 

of cases protecting the privilege against self-incrimination. 

The Court noted that it has "given the privilege a rather 

7 3 liberal construction over the years." 
» i 

71Id. at 457-458. 

72Id. at 448-455. 

73Id. at 460-461. 
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In this case the Court announced the close relation

ship of the privilege against self-incrimination with the 

right to counsel, whether retained or appointed. By having 

counsel present at a police interrogation, the Court beleived 

that many of the inherent dangers of abusing a person's 

rights could be lessened. Presence of counsel, the Court 

held, would help to effectuate the privilege as well as act 

as a.deterrent to any police attempts to employ illegal tac

tics to obtain a confession. They felt that this was 

especially important as the emotional state of a person in 

custody was likely to impair a rational decision. Further

more, the Court noted that representation by counsel at 

this preliminary stage may well be more critical than during 

an open court trial since the secret nature of interrogations 

subjects a person to a greater potential of abuse. This 

belief by the Court was substantiated by a heavy reliance on 

74 the earlier confession cases. 

While a person might waive his constitutional rights, 

the Court carefully established the minimum conditions for a 

valid waiver. Such a waiver must be expressed, voluntary, 

knowing, and intelligent. Neither the silence of an accused 

person after receiving the warning nor an eventual confes

sion, nor a willingness to answer some questions put to him 

constituted a valid waiver. Some positive statement of a 

74Id. at 466-H74. 
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desire to waive one's rights as well as a willingness to 

answer questions constituted the minimum requirements set 

forth by the Court. Finally, the Court held that any state

ment or confession obtained by the aid of trickery, threats, 

or cajoling invalidated its use as evidence against a sus

pect. Otherwise the Court warned that the mere informing a 

person of his rights might degenerate into an' empty prelimi-

7 R nary ritual in the interrogation process. 

Besides delineating what police are restrained from 

doing in the interrogation process, the Court claimed that 

it did not intend to hamper the investigating function of 

police departments. First, "general on-the-scene question

ing" was not to be affected as long as persons were not 

placed under restraint or taken into custody. Second, any 

confession free of "compelling" influence was not restricted. 

Included here were statements from persons who entered a 

police station with the intent of confessing a crime. As 

long as the police did not initiate the questioning session, 

7 6 
they were not required to warn him of his rights. 

* 

Lastly, the Court examined the F.B.I, practice of 

effectively warning persons of their rights prior to any ques 

tioning. This practice has not led to a decline in crime-

solving by the F.B.I.; rather they found that the F.B.I.fs 

75Id. at 4-69-47 0. 

76Id. at 477-478. 
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efforts were exemplary in terms of success both in solving 

crimes and insuring the rights of persons detained for 

questioning. Hence, the Court concluded that: . 

The practice of the F.B.I, can readily be emulated 
by state and local enforcement agencies. The argu
ment that the F.B.I, deals with different crimes 
than are dealt by state authorities does not miti
gate the significance of the F.B.I. experience.f f 
(Emphasis added.) 

The potential impact of this decision was limited in 

Johnson v. New Jersey wherein the Court held that neither 

77Id. at 486. 

783 84 U.S. 719 (1966). Some of the literature that 
discusses the impact of this and other recent cases affecting 
the admissibility of confessions include Sheldon H. Elsen and 
Arthur Rosett, "Protections for the "Suspect Under Miranda v. 
Arizona," 67 Columbia Law Review 645 (1967); Arnold N. Enker 
and Sheldon H. Elsen, "Counsel for the Suspect: Massiah v. 
United States and Escobedo v. Illinois," 49 Minnesota Law 
Review "47 (1964); B. James George, Jr. (ed.), A New Look at 
Confessions: Escobedo—The Second Round (Ann Arbor: Insti
tute of Continuing Legal Education, 1967); B. James George, 
Jr., Constitutional Limitations on Evidence in Criminal Cases 
(Ann Arbor: Institute of Continuing Legal Education, 1966); 
Kenneth W. Graham, Jr., "What Is 'Custodial Interrogation?': 
California's Anticipatory Application of Miranda v. Arizona," 
14 U.C.L.A. Law Review 59 (1966); Yale Kamisar, Fred E. 
Inbau, and Thurmond Arnold, Criminal Justice in Our Time 
(Charlottesville, Va.: The University Press of Virginia, 
1965); Robert A. Liston, Tides' of Justice (New York: Dela-
corte Press, 1966); Terry Kiely, "Miranda" v. State of 
Arizona—The Fifth Amendment Enters the Police Station," 16 
DePaul Law Review 138 (1966); Edward P. Najarians, "Miranda 
v. Arizona: An Examination of the New Rules Further Defining 
the Suspect's Rights," 71 Dickinson Law Review 116 (1966); 
Burton Neil, "The Miranda Decision and Its Effect on the 
Tacit Admission Rule in Pennsylvania," 28 University of Pitts
burgh Law Review 77 (1966); Albert J. Reiss, Jr. and Donald 
J~1 Black, "Interrogation and the Criminal Process," 374 
Annals 47 (1967); Walter L. Pope, "Escobedo, then Miranda,and 
Now Johnson v. New Jersey," 5 American Criminal Law Quarterly 
72 (1967); William J. Schafer, Confessions and Statements 
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• 7 9 this nor the Escobedo decision would be applied retro

actively. It affected only those cases commencing after the 

dates of those decisions, and it did not affect cases still 

on direct appeal when they were decided. Cases still under 

appeal were subject to the Courts's traditional determination 

of whether statements and confessions were voluntary or the 

result of "substantial coercive influences."80 

81 
Nearly a year after the Miranda decision, the 

Supreme Court rendered a second landmark criminal law de-

8 2 cision. The Gault holding extended to juveniles many of 

the Fourteenth Amendment protections already established for 

adults. This holding was not totally unexpected as some of 

(Springfield, Illinois: Charles C. Thomas, Publisher, (1968) 
and Arlen Specter and Marvin Katz, Police Guide" to Search 
and Seizure, Interrogation,' and Confession (Philadelphia: 
Chilton Books, 1967). 

7̂ Escobedo v. Illinois, 378 U.S. 478 (1964). 

80Pavis v. North Carolina, 384 U.S. 737, 752 (1966). 
See also Clewis v. Texas, 386 U.S. 707 (1967); Busher v. 
Alabama, 3 89 U.S. 3 5 (1967); Darwin v. Connecticut,- 391 U.S. 
346 (1968); and Greenwald v. Wisconsin, 390 U.S. 1152 (1968). 

81Miranda v. Arizona, 384 U.S. 436 (1966). 

82In re Gault, 387 U.S. 1 (1967). 
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the early due process cases involved youthful defendants.83 

8 As evidenced in Haley v. Ohio, standards used to evaluate 

the voluntariness of confession for adults were applied to 

juvenile confessions. A fifteen year-old boy was arrested 

about midnight on a murder charge. Relays of police officers 

questioned him until he confessed around five the following 

morning. During this period the boy had no access to 

friends, relatives, or counsel. Considering the totality of 

the factors surrounding the confession, the Court held that 

the above confession was not voluntary. Almost fifteen years 

later the Court again reversed a youth's conviction which 

was based on a confession in which the "totality of the cir-
O C 

cumstances" rendered it involuntary. On the federal level 
pc 

Kent v. United States established that juvenile proceedings 

must satisfy "the basic requirements of due process and 

fairness" by insuring the right of counsel at a waiver 

87 
hearing to transfer the case to adult court. From these 

83See Powell v. Alabama, 287 U.S. 45 (1932) and 
Betts v. Brady, 316 U.S. 455 (1942) wherein it was held that 
youthfulness of a defendant was one reason for providing 
counsel for indigent defendants. 

8l+322 U.S. 596 (1948) . 
* 

8̂ Gallegos v. Colorado, 370 U.S. 49 (1962). 

86383 U.S. 541 (1966). 

87 
Id. at 553. 
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cases there were strong indications that states must exercise 

special care to insure that due process of law be provided 

88 
juveniles. 

Gerald Gault, a fifteen year-old juvenile, was taken 

into custody by Gila County Sheriff's police after a neighbor 

lady complained that Gault and a friend had made lewd and 

obscene phone calls to her. No notification that Gault was 

taken into custody was transmitted to his parents. A sub

sequent hearing in the chambers of the juvenile judge pro

vided the basis for Gault's appeal to the Supreme Court. 

From this hearing the following facts emerged: no transcript 

or record of hearing was kept, no formal charge was placed 

against Gault, no cross-examination of the complaint was 

permitted, no legal counsel for Gault was permitted by the 

juvenile judge, and Arizona law did not provide for appellate 

review of juvenile cases. At the conclusion of the hearing 
i 

Gault was declared a delinquent child and committed to the 

®®Some authors anticipated an extension of juvenile 
rights in state criminal proceedings. Kent v. United States, 
383 U.S. 541 (1966) involved juvenile procedure in the 
District of Columbia so that the problems raised were similar 
to those facing state systems. Furthermore, the Court pre
viously ruled that today protections afforded a criminal 
defendant are very similar between federal and state juris
dictions. See VJashington v. .Texas, 388 U.S. 14, 18 (1967) 
and Miranda v. Arizona, 384 U.S. 436, 486 (1966). Articles 
making the same point include Michael L. Altman, "The Effect 
of the Miranda Case on Confession in the Juvenile Court," 5 
American Criminal Law Quarterly 7 9 (19 67) and Noah Weinstein 
and Corrine R. Goodman, "A Constructive Response for 
Juvenile Courts," 53 American Bar Association Journal 257 
(1967). 

\ 
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State Industrial School, "for the conclusion of his minority 

unless sooner discharged by due process of law." Since 

Gault was fifteen, this meant that his commitment could have 

extended over a six year period. Had Gault been tried as an 

adult under the state Criminal Code, the penalty would have 

been a fine from five to fifty dollars or imprisonment not 

89 to exceed two months. 

In rendering its decision the Supreme Court limited 

its consideration to Gault's claim that he was denied six 

basic rights under Arizona juvenile procedure: 

1. Notice of the charges; 

2. Right of counsel; 

3. Right to confrontation and cross-examination; 

4. Privilege against self-incrimination; 

5. Right to a transcript of the proceedings; and 

9 0 6. Right to appellate review. 

However, before a ruling on these six basic rights the Court 

examined the history and theory behind the establishment of 

special juvenile procedures by the states. Juvenile hearings 

were not believed to be criminal procedures in the tra

ditional meaning of the word as their goal was not to 

establish innocence or guilt. Rather the state, having a 

special interest in the care of well-being of children, had 

"in re Gault, 387 U.S. 1 (1967).. 

90Id. at 10. 
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as its primary goal the treatment and rehabilitation of 

children ruled delinquent. Hence, its advocates claimed that 

flexibility rather than the rigidity of criminal procedure 

was required.^ Upon examining this theory in practice, the 

Supreme Court concluded that: 

The absence of procedural rules based upon consti-
stutional principle has not always produced fair, 
efficient, and effective procedures. Departures 
from established principles of due process have 
frequently resulted not in enlightened procedure, 
but in arbitrariness.92 

As a result of this conclusion, the Court held that states 

must be compelled to meet traditional standards of due 

process in dealing with juveniles. In doing this the Court 

felt that those valuable aspects of the existing juvenile 

systems could be retained. Additionally, the Court took 

notice of the generally low rate of success in achieving 

juvenile rehabilitation under existing systems for handling 

juvenile offenders.93 

After the above observations on juvenile justice in 

general, the Court turned to the six basic issues of Arizona 

procedure that Gault claimed violated his due process pro

tection. First the Court concluded that due process required 
* 

a notice of charges "deemed constitutionally adequate in a 

91Id. at 15-17. 

92Id. at 18-19. 

93Id. at 21-22 and 26. 
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civil or criminal proceeding." Second, the Court held that 

the right to counsel must be extended to juveniles at 

hearings in which a determination of delinquency might result 

in the curtailment of a juvenile's freedom. Both the juve

nile and his parents should be informed of their right to 

9 5 either retained or appointed counsel. Third, the Court 

concluded that the privilege against self-incrimination was 

96 applicable to juveniles "as it is with respect to adults." 

Fourth, the Court ruled that the right of confrontation and 

97 cross-examination were essential in juvenile hearings. 

Fifth, the Court held that the Federal Constitution did not 

require states to provide appellate courts or appellate re

view for adults. Hence, a ruling on the right of appeal was 

9 8 not necessary to the resolution of the case. Finally, the 

Court also declined to rule at this time on the necessity of 

providing a record or transcript of the proceeding since it 

99 was sufficient to rest this holding on other reason. 

One last point concerning this decision needs to be 

stated. The Court failed to consider the question of whether 

this holding would be applied retroactively. This 

94Id. at 33. 

95Id. at 41. 

96Id. at 55. 

97Id. at 56. 

98Id. at 58. 

"ibid. 
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determination would have helped to indicate how extensive 

this holding would affect state systems of criminal justice. 

However, in light of the Court's refusal to apply similar 

adult decisions retroactively, it would appear that this 

holding will not be applied retroactively. 

Several unresolved issues concerning other aspects 

of the crime-solving activities of law enforcement agencies 

were.resolved in other recent cases. In Schmerber v. Cali

fornia11̂  the use of blood samples to measure alcoholic 

intoxication was upheld by the Court. Schmerber was con

victed of driving while under the influence of intoxicating 

liquor. After an accident he was arrested at a hospital 

while being treated for injuries. Police thereupon directed 

a physician to take a blood sample which after chemical 

analysis indicated legal intoxication. On the advice of his 

legal counsel Schmerber objected to the blood test. On 

appeal to the Supreme Court he claimed that this test vio

lated the Fourteenth Amendment's Due Process Clause as well 

as the'-specific constitutional guarantee of the privilege 

against self-incrimination, right to counsel, and freedom 

101 from unreasonable searches and seizures. 

100384 U.S. 757 (1966). 

101Id. at 758-759. 
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The first claim that such a procedure was a violation 

10 2 of due process was summarily dismissed by the Court. In 

considering the second claim, the privilege against self-

incrimination, certain limitations on this right were sug

gested by the Court. The Court noted that in its previous 

decisions "the privilege has never been given the full scope 

• 103 which the values it hoped to protect suggest." A dis

tinction was drawn between physical and testimonial evidence. 

The Court outlawed testimonial evidence only when obtained 

as a result of compulsion or coercion. However, physical 

evidence which included photography, fingerprinting, and 

writing, speaking or gesturing for the purpose of identifi

cation was upheld.101* Concerning the use of blood tests to 

measure intoxication, the Court concluded that: 

Petitioner's testimonial capacities were in no way 
implicated; indeed, his participation, except as 
donor, was irrelevant to the results of the test, 
which depend on chemical analysis and on that alone. 
Since the blood test evidence, although an incrimi
nating product of compulsion, was neither peti
tioner's testimony nor evidence relating to some 
communicative act or writing by the petitioner.it 
was not inadmissible on the privilege grounds. 

at 7 59-760. See Breithaupt v. Abram, 352 U.S. 
432 (1957). 

103Id. at 762. 

10UId. at 764. 

105Id. at 765. 
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The right to counsel claim was also dismissed since counsel 

was available and no greater right existed due to receiving 

"LOR erroneous advice from his counsel. Lastly, the search 

and seizure claim was dismissed on the basis of reasonable

ness and special circumstances. Herein, no search warrant 

was required because a delay would allow the destruction of 

evidence, the officer had reasonable grounds to suspect 

intoxication, and the test was an appropriate incident to 

1 07 Schmerber's arrest. 

Two decisions, Wade108 and Gilbert109 extended the 

right to counsel to police line-ups and other identification 

processes deemed critical by the Court. The line-up was 

deemed critical in the first case on the basis of the lack 

of regulations or other checks designed to prevent potential 

abuse or improper influence on witnesses by the police. 

However, in the latter case the Court reaffirmed that such 

identificative procedures as exemplars of handwriting were 

106Id. at 766. 

107Id. at 770-771. 

l08United States v. Wade, 388 U.S. 218 (1967). 

109Gilbert v. California, 388 U.S. 263 (1967). 
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allowable without the presence of counsel. These were held 

to be "identifying physical characteristics.""*"'^ 

A final series of cases which the Court decided near 

the end of the field portion of this study involved the 

right of police to stop and frisk suspects. Herein, the 

Court both upheld and limited the power of the police. In 

T_T1 the first case, Terry v. Ohio, the Court sustained the 

right of police to stop and frisk a suspect for dangerous 

weapons. Detective McFadden, a police officer for nearly 

forty years, observed Terry and two other suspects apparently 

acting suspiciously and planning a stick-up. After a period 

of observation McFadden approached the suspects, "patted" 

them down for possible concealed weapons, and discovered 

concealed weapons. As a result, Terry and the others were 

arrested and subsequently convicted. The Supreme Court up

held the search for weapons despite the fact that it was not 

incidental to a valid arrest. The Court stipulated that the 

test to apply was whether or not the search was reasonable. 

It went on to find the search of Terry reasonable since 

110Id. at 266-267. Stoval v. Denno 388 U.S. 293 
(1967) held that Wade and Gilbert would not be applied retro
actively since such an application would only disrupt, the 
administration of criminal law in the states. I<3. at 3 00. 
For further recent holdings see Simmons v. United States, 
390 U.S. 377 (1968) and Biggers v. Tennessee, 390 U.S. 404 
(1968). 

11:L392 U.S. 1 (1968). 
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Officer McFadden had reasonable grounds to believe 
that petitioner was armed and dangerous, . . . . 
The policeman carefully restricted his search to 
what was appropriate to the discovery of the par
ticular items which he sought. Each case of this 
sort will, of course, have to be decided on its 
own facts. We merely hold today that where a police 
officer observes unusual conduct which leads him 
reasonably to conclude in light of his experience 
that criminal activity may be afoot and that person 
with whom he is dealing is dangerous: he is 
entitled for the protection of himself and others 
in the area to conduct a carefully limited search 
. . ..112 

113 In a second case, Sibron v. New York, the Court 

refused to uphold a stop and frisk that resulted in a nar

cotics arrest. In this instancie the police officer had no 

reason to suspect that a crime was imminent or that there 

was an immediate danger to the security of himself or others. 

His only reason for a search was merely that Sibron was 

talking to other suspected narcotics users. The resulting 

search was held neither reasonable nor justified. In. ren

dering this holding the Court sought to delineate guidelines 

for police officers conducting a stop and frisk operation: 

The police officer is not entitled to seize and 
search every person whom he sees on the street or of 
whom he makes inquiries. 'Before he places a hand on 
the person of a citizen in search of anything, he 
must have constitutionally adequate reasonable grounds 
for doing so. In the case of the self-protective 
search for weapons, he must be able to point to par
ticular facts from which -he reasonably inferred that 
the individual was armed and dangerous . H1* 

112Id. at 30. 

1X3392 U.S. 40 (1968). 

lll*Id. at 64. 

# 
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The above cases represent the major recent decisions 

rendered by the Supreme Court that are likely to affect the 

procedure of law enforcement agencies during the in-custody 

stage of criminal investigation. While these cases have 

both upheld some and limited other police practices, the 

controversy and impact resulting from these holdings cannot 

be determined solely from an analysis of these decisions. 

Rather they must be examined in the context of actual police 
11 C 

activity. Nevertheless, certain preliminary observations 

are justified. First, the thrust of these decisions has been 

one of restricting certain types of police activity. Host 

important here are the requirements of warning a suspect of 

his rights prior to questioning, restricting stop and frisk 

searches where no reasonable grounds for such a search ex

isted, ® limiting the methods of obtaining testimonial 

evidence, setting guidelines for line-ups and other forms of 

identification, and guaranteeing to juveniles substantially 

the same rights as adult suspects. On the other hand, the 

decisions most useful in aiding the crime-solving task of 

115This point is discussed in Chapter 5. 

H6a case decided after the field research for this 
study was completed, Chimel v. California, 39 5 U.S. 7 52 
(1969), established guidelines for police searches and 
seizures incident to a valid arrest. In this instance the 
search of a burglary suspect's entire house following his 
arrest was held unreasonable. 
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police are the upholding of certain stop and frisk pro

cedures and the obtaining of physical evidence without the 

consent of a suspect or his attorney. 

A second major observation is that recent decisions 

have expanded the concept of critical stage for a defendant 

to nearly all contacts between police and a suspect of a 

crime. Furthermore, a transition in the obligations of a 

state or state agency to a defendant has been established 

by the Court'. At first decisions of the Supreme Court 

emphasized that states could not deny a defendant due process 

of law. Today this has been transformed into a more positive 

obligation—law enforcement agencies now have a responsi

bility for protecting the rights of a person suspected of a 

crime. 



CHAPTER 4-

CONTROVERSY AND DEBATE OVER THE IMPACT OF 
RECENT CRIMINAL LAW DECISIONS 

Recent criminal law decisions have been a source of 

widespread controversy both on and off the Supreme Court. 

This chapter examines the nature of this controversy as a 

prelude to an examination of the impact of these decisions 

on Tucson law enforcement agencies. Such an examination 

is necessary to reveal the climate of opinion among those 

who are affected by recent criminal law decisions. Chapter 

3 discussed the majority opinions for recent cases. In 

this chapter the discussion focuses on the views of dis

senting justices as well as the debate among commentators 

and law enforcement officials concerning the impact of these 

decisions. 

Dissenting.Justices 

Opposition to the trend of the Court in the area of 

criminal law has been registered by several justices in 

recent terms of the Court. While the division on the Court 
* 

has not been uniformly consistent, dissenting opinions were 

often voiced by Justices Harlan, Stewart, White, and Clark. 

Their opposition is not limited to a few minor or technical 

issues, but rather it concerns a wide range of fundamental 

83 
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issues. While these justices have dissented in a consider

able number of cases, the discussion herein focuses on four 

major cases since in these can be found the major points of 

1 2 disagreement. These four decisions are Mapp, Escobedo, 

3 - 4 Malloy , and Miranda. 

Opposition to the Court's majority is predicated on 

five fundamental grounds: (1) general objection to the 

wisdom and value of such decisions, (2) the role of the 

Supreme Court in the policy-making system, (3) a concern 

over the Court's departure from a clear and established line 

of precedent, (4) a concern over the policy implications of 

these decisions, and (5) the nature of police activities 

such as questioning and interrogation sessions. 

The first disagreement, a general objection to the 

wisdom of such decisions, has been expressed numerous times. 

In Escobedo v. Illinois^ Justice Harlan wrote a brief 
C 

dissent describing the holding as "most ill-conceived" and 

1Mapp v. Ohio, 367 U.S. 643 (1961). 

2Escobedo v. Illinois, 378 U.S. 478 (1964). 

3Malloy v. Hogan, 378 U.S. 1 (1964). 

^Miranda v. Arizona, 384 U.S. 436 (1966). 

5378 U.S. 478 (1964). 

6Id. at 493. 
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later suggests that such decisions are "a voice of power, 

7 not of reason." 

In the Miranda** decision. Justice Clark suggests 

that an "almost total lack of empirical knowledge" is re

flected in the majority opinion, and "such a strict consti

tutional specific inserted at the nerve center of crime 

detection may well kill the patient." Justice White 

describes the majority opinion as a "broadside" based on 

"unsound, unstated reasons."'''0 

A second source of objection concerns the role of 

the Court in the policy-making system. The dissenters sug

gest that the Court is entering into an area in which it 

lacks both the competence and constitutional authority to 

act. Justice White, writing an opinion in which Harlan and 

Stewart concur, states that the Court's recent rulings 

reforming criminal procedure are ill-timed. He notes that 

various state legislatures, special commissions, law schools 

and law enforcement agencies were studying the matter with 

the aim of reform. Hence, he concludes, the Court should 

wait for these agencies to take action, for: 

7Mapp v. Ohio, 367 U.S. 643 , 686 (1961). 

^Miranda v. Arizona, 384 U.S. 436 (1966). 

9Id. at 500. 

10Escobedo v. Illinois, 378 U.S. 478, 499 (1964). 
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It is no secret that concern has been expressed lest 
long-range and lasting reforms be frustrated by the 
Court's too rapid departure from existing consti
tutional standards .... Of course, legislative 
reform is rarely speedy or unanimous, though this 
Court has been patient in the past. But the legis
lative reforms when they came would have the vast 
advantage of empirical data and comprehensive study, 
they would allow experimentation and use of solu
tions not open to the courts, and they would restore 
the initiative in criminal law reform to those 
forums where it truly belongs.11 

A third concern which has unsettled several members 

of the Court is the majority's departure from a long line 

of established precedent. All of the dissenting justices 

indicate a preference for the old tests employed by the 

12 Court to exclude coerced and involuntary confessions. Be

sides a commitment to the principle of stare decisis, the 

dissents indicate a belief that a better and more realistic 

system of criminal justice would result by retaining the 

flexibility of the old test. 

A fourth area of departure by the dissenting opinions 

concerns the policy implications of the recent decisions. 

Two major policy implications of the recent decisions are of 

utmost concern to the dissenting justices: the impact on the 

federal balance and the impact on the crime-solving function 

•^Miranda v. Arizona,, 384 U.S. 436, 524 (1966). 

12Mapp v. Ohio, 367 U.S. 643, 680-684 (1961); 
Escobedo v. Illinois, 378 U.S. 478, 496 (1964); Malloy v. 
Hogan, 378 U.S. 1, 16-26 (19 64); and Miranda v. Arizona, 384 
U.S. 436, 500-503, 506-509, 526-531, and 545 (1966T^ 
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13 of law enforcement agencies. In Malloy v. Hogan Justice 

Harlan notes that decisions of this sort have the effect of 

disrupting the delicate balance of power between the state 

and federal governments. Furthermore, he concludes that a 

uniform set of rules ignores the "special problems" that con

front a state in the area of criminal procedure.A second 

and more disturbing policy concern is the impact of criminal 

law decision's on the crime-solving task of law enforcement 
1 C 

agencies. In the Escobedo decision, Justice White,, predicts 

that the ultimate result of the present trend by the majority 

in criminal law matters will be to ban the use of all state-

1 R ments and admissions obtained from suspects. Both Harlan 

17 
and White, writing separate dissents in Miranda, predict 

that this ruling will greatly hamper a legitimate task of 

law-enforcement—the solving of crimes through a reasonable 

amount of interrogation or questioning of suspects. Con

cerning this problem, Justice White concludes that: 

The rule announced today will measureably weaken the 
ability of the criminal law to perform these tasks. 
It is a deliberate calculus to prevent interrogations, 
to reduce the incidence of confessions and pleas of 
guilty and to increase the number of trials .... 
There is, in my view, every reason to believe that a 

13378 U.S. 1, 15-16 and 28 (1964). 

lhld. at 27-28. 

15Escobedo v. Illinois, 378 U.S. 478 (1964). 

16Id. at 495. 

^Miranda v. Arizona, 384 U.S. 436 (1966). 
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good many criminal defendants, who otherwise would 
have been convicted on what this Court has pre
viously thought to be the most satisfactory kind of 
evidence, . . . Care) either not tried at all or 
acquitted . . . . ® 

A final point of disagreement concerns differences 

over the nature and function of police interrogations'. The 

dissenting position reflects a desire to protect the rights 

of society as a whole as well as those of the individual 

defendant. As Justice Harlan states, it is to be expected 

that interrogations and questioning sessions instigated by 

the police entail certain pressures on a suspect. Clearly, 

their purpose is to elicit a confession from the guilty 

person. However, he carefully notes that reasonable pressure 

on the part of the police does not create involuntary or 

iq 
coerced confessions. Furthermore, he suggests that the 

evils of police questioning are greatly exaggerated in the 

majority opinion. To illustrate this point, he describes 

the reasonableness of Miranda's interrogation by Phoenix 

20  police to establish its voluntary and uncoerced nature. 

In conclusion, the divergence of opinion between the 

majority and minority opinions in recent criminal law de

cisions reflects a differing set of values concerning the 

notion of what is essential to a system based on due process 

18Id. at 541-542. See also 543-544. Harlan's dis
sent develops a similar theme as to the impact of these 
decisions on criminal justice. Id. at 504-505 and 516. 

19Id. at 515-516. 

20Id! at 517-519. 
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of law. However, the two sides are not totally at odds with 

each other as there is a wide range of police tactics that 

both considered repulsive to the concept of due.process of 

law. Illustrative of these are the coercive tactics of early 

confession cases described in Chapter 3. 

Controversies evident in the majority and dissenting 

opinions were re-argued by various legal commentators and 

law enforcement officials. A survey.of the comments indi

cates a mixed response from the various legal commentators. 

Law enforcement officials, however, were generally less en

thusiastic with most ranging from mild to sharp criticism 

because of their effect on the effectiveness of police 

solving crimes.21 

Legal Commentators Approving Recent Decisions 

Surveying those commentators approving recent crimi

nal law decisions, several major reasons for supporting the 

Court emerge. First,- they note that these decisions have 

the dual effect of protecting the rights of citizens and 
i 

n ' t  *  

A general discussion of the basic issues raised by 
recent decisions is found in Irving R. Kaufman, "Miranda 
and the Police: The Confession Debate Continues," New 
York Times Magazine, October 2, 1966, 31. A collection of 
articles examining various aspects of the impact of these 
decisions on police include Claude R. Sowle (ed.), Police 
Power and Individual Freedom (Chicago: Aldine Publishing 
Company, 1962) and Quin Tamm (ed.), The Supreme Court and 
the Police (A Symposium from The Journal of Criminal Law, 
Criminology and Police Science"! Washington, D.C.: Inter
national Association of Chiefs of Police, 1966). 

/ 
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deterring abusive or unconstitutional police practices. 

This position is aptly summarized in a recent article: 

In Miranda the United States Supreme Court has made 
crystal clear its intention to employ the Fourteenth 
Amendment to enforce all the essential principles of 
the Bill of Rights at the exact point where indi
vidual freedoms come into conflict with state police 
power. 

Several others have suggested a similar appreciation of 

recent holdings, especially noting the danger of police abuse 
o q 

of citizen rights. While these commentators are not overly 

concerned with the issue of the decisions' impact on the 

efficiency of law enforcement agencies, one commentator 

specifies that where conflicts exist individual rights take 

precedence: 

22 
George Edwards, "Interrogation of Criminal 

Defendants—Some Views on Miranda v. Arizona," 3 5 Fordham 
Law Review 181, 183 (1966). 

23 
Albert Beisel, Jr., Control Over Illegal Enforce

ment of the Criminal Law (Boston: Boston University Press, 
1955), Chapters 1 and 3; Charles D. Breitel, "Criminal Law 
and Criminal Justice," 1966 Utah Law Review 1 (1966); George 
Edwards, "Due Process of Law in Criminal Cases," 57 Journal 
of Criminal Law, Criminology and Police Science 130 (1966); 
Wayne R. LaFave, "Improving Police PerformanceThrough the 
Exclusionary Rule—Part I: Current Police and Local Court 
Practice," 3 0 Minnesota Law Review 391, 3 9 2-394 (1965); 
Alvin H. Goldstein, "Miranda v. Arizona: A Reply to Sena
tor," 5 American Criminal Law Quarterly 173 (1967); Yale 
Kamisar, "Criminals, Cops, and the Constitution," 199 Nation 
322 (1964); Yale Kamisar, "What is an 'Involuntary'Con
fession? Some Comments on Inbau and Reid's Criminal Inter
rogation and Confessions," 17 Rutgers Law Review 728, 730-
734 (19 63); Harold V. Knight, With Liberty and Justice for 
All (Dobbs Ferry, New York: Oceana Publications, 1967), 177 
and 184; Edward S. Northrop, "The Supreme Court and Criminal 
Procedure," 26 Maryland Law Review 1, 4-6 (1966); and H. D. 
Wendorf, "Police Education and the Law of Evidence," 17 
Baylor Law Review 245, 246-253 (1965). 
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I belong, to the group which thinks that the values 
expressed in the fourth, fifth, and sixth and four
teenth amendments are sufficiently important to 
outweigh any reduction in police effectiveness 
which may result from a policy of respecting these 
rights of the citizenry.'21* 

In addition, he states that it is highly unlikely that police 

efficiency will ever achieve a maximum level of efficiency 

in a democracy if it does not have the widespread cooperation 

2 5 of the entire community which it serves. 

Studies noting the California law enforcement experi

ence indicate that limitations on police practices might not 

severely hamper police work. An examination of the length 

of police interrogations in two California cities conclude, 

that over seventy-five per cent of all police interrogations 

were less than two hours in duration with many requiring less 

0 R than thirty minutes. From this it appears that police 

normally require only brief interrogations as they determine 

rather quickly whether a suspect will talk about a crime or 

if he will refuse to cooperate or answer questions. Experi

ence with California guidelines for interrogations that were 

" • » 

2i*A. Kenneth Pye, "The Supreme Court and the Police: 
Facts and Fiction," 57 Journal of Criminal Law, Criminology 
and Police Science 404, 405 . (1966). 

25Ibid., 414. 

2®Edward L. Barret, Jr., "Police Practice and the 
Law—From Arrest to Release or Charge," 5 0 California Law 
Review 11, 42 (1962). 
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27 
tougher than Supreme Court standards prior to Miranda do 

not indicate results that were excessively detrimental to 
f O O 

law enforcement. 

A second major theme of proponents of recent criminal 

law decisions suggests that more precise federal standards 

from the Supreme Court help to alleviate the inherent short

comings of less definite standards of the past. An advantage 

of uniform standards is that fewer cases from state criminal 

systems need to be appealed to the federal system since 

adequate procedural guidelines exist. First, old tests em

ploying guidelines as voluntariness, reasonableness, or 

totality of circumstances are too subjective to be applied 

2 9 uniformly by the states. Secondly, proponents claim that 

a uniform federal standard would raise state standards of 

justice to minimum acceptable standards of due process.^® 

27Miranda v. Arizona, 384 U.S. 436 (1966). 

28Kenneth W.-Graham, Jr., "What is 'Custodial Inter
rogation?': California's Anticipatory Application of Miranda 
v. Arizona," 14 UCLA Law Review 59 (1966). See also Beisel, 
op. cit., 112 and Evelle J. Younger, "Results of a Survey 
Conducted in the District Attorney's Office of Los Angeles 
County Regarding the Effect of the Miranda Decisions Upon the 
Prosecution of Felony Cases," 5 American Criminal Law Review 
32 (1966). 

2̂ Yale Kamisar, "A Dissent from Miranda Dissents: 
Some Comments on the 'New' Fifth Amendment and the Old 
'Voluntariness' Test," 6 5 Michigan Law Review 59, 99 (1966) 
and Beisel, oj>.' cit. , 79. 

^Northrop, 0£. cit., 6 and Robert J. Streamer, "The 
Court and the Criminal," 8 William and Mary Law Review 319, 
341 (1967). 
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A third argument expressed by proponents of recent 

criminal law rulings defends such decisions by noting the 

shortcomings of the arguments of opponents and the dissenting 

views of Harlan, White, Stewart, and Frankfurter. Robert E. 

Hayes suggests eight illogical bases of criticism of the 

majority opinion in recent criminal law decisions: (1) com

ments on the rights of the accused quickly degenerate to a 

discussion of rights granted a criminal; (2) discussion of 

the conflict between the rights of an accused person and 

society are stacked against the accused; (3) rights of 

victims are overemphasized at the expense of rights of the 

accused; (4) exploitation of the nature of the crime of an 

accused person; (5) use of emotional phrases as "coddling 

the criminal" and "bleeding heart" judges; (6) overemphasis 

of rising crime rates; (7) attributing criminal law holdings 

to technicalities; and (8) assumptions that recent holdings 

are defeats to a system based on "Justice."̂  Yale Kamisar, 

one of the leading supporters of recent criminal law de

cisions, has also criticized those opposing recent decisions, 

especially Fred Inbau's position. While Inbau has argued 

that police should be permitted to use psychological pressure 

and trickery in interrogations, Kamisar suggests that such 

tactics endanger the rights of defendants as well as 

^"Common Fallacies in Criticism of Recent Court 
Decisions on Rights of the Accused," 53 American Bar Associ
ation Journal 425, 425-428 (1967). 
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promoting involuntary confessions. A further criticism of 

the Court's critics notes that a wiser course of action would 

be to train police departments to live with these decisions 

and the Constitution rather than speculating on ways of 

avoiding the consequences of these decisions.33 

A final argument presented in support of recent 

criminal law holdings is that the decisions will ultimately 

result in professionalizing police work and terminating re

liance on confessions and sloppy police work to solve 

crimes.31* One author suggests that these decisions will 

arouse a new outlook by the public and public officials 

toward the needs of law enforcement. To implement this new 

outlook and provide higher standards for law enforcement 

several minimal requirements need to be met: (l)a higher 

social status for police officers; (2) an increase in the 

number of police personnel; (3) higher pay for police offi

cers; (4) better training for all levels of law enforcement; 

(5) greater public support for law enforcement; and 

32"What is an 'Involuntary' Confession?: Some Com
ments on Inbau and Reid's Criminal Interrogation and Confes
sions ," 17 Rutgers Law Review 7 28 (1963); "Public Safety v. 
Individual Liberties: Some ,'Facts' and Theories," 53 
Journal of Criminal Law, Criminology and Police Science 171 
(1962); and "Some Reflections on Criticizing the Courts and 
Policing the Police," 53 Journal of Criminal Law, Criminology 
and Police Science 453 (1962). 

33Pye, o£. cit., 416. 

^Edwards,' op. cit. , 191 and Streamer, ojp. cit. , 338 . 



95 

(6) greater coordination among the numerous separate and 

autonomous police jurisdictions.^ 

Legal Commentators Opposing Recent Decisions 

There exist a host of commentators who have pointed 

out the legal and practical shortcomings of recent criminal 

law decisions. This opposition to Court decisions gradually 

increased throughout the sixties. According to many critics, 

a major problem created by recent criminal law decisions is 

that they place undue burdens and restrictions on an already 

3 6 overworked law enforcement system. In addition, they 

argue that these new restrictions require a legal expertise 

that most police officers do not possess. Police officers 

in the field are required to make immediate judgments that 

have to withstand the challenge of attorneys in court. As a 

result, these critics argue, more discretion should be 

granted police, and courts should not reverse cases on the 

George Edwards, "Due Process of Law in Criminal 
Cases," 57 Journal of Criminal Law, Criminology and Police 
Science 130, 134 (1966). See also Wendorf, op. cit. , 26 6. 

^Arthur Courtney, "Questioning by the Police Since 
Miranda," 4 Willamette Law Journal 105, 147 (1966); 
Sam J. Ervin, Jr., "Miranda v. Arizona: A Decision Based 
on Excessive and Visionary Solicitude for the Accused," 
5 American Criminal Law Journal 125 (1967); John Edgar 
Hoover, "Law Enforcement States Its View," 12 Villanova Law 
Review 457, 468 (1967); Thomas Reddin, "The Police and the 
Courts—Is There a Communications Gap?" 42 Los Ang61es Bar 
Bulletin 579, 582 (1967); and 0. W. Wilson, "Crime, the 
Courts, and the Police," 57 Journal of Criminal Law, Crimi
nology and Police Science 291, 294 (1966). 
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basis of a single procedural error on the part of the 

police.^ 

A former New York Commissioner of Police warns that 

the void in criminal procedure created by recent rulings of 

the Supreme Court should be remedied before the Court 

established specific, restrictive rules governing police 

procedure: 

The lack of definitive guidelines for the future is 
troublesome to law enforcement officers. Yet this 
open-endedness in Supreme Court decisions, beyond 
that specific problem before the Court, can be in
terpreted as an invitation to the public, to the 
commentators, to the experts to develop data and 
statistical information, to point up problems, and 
to develop a constructive approach. 

Fred Inbau, a leading authority on police interro

gations and investigations, claims that the police cannot 

solve certain crimes unless they can obtain confessions and 

have an opportunity to question all potential suspects. 

Many crimes, according to Inbau, are committed in secrecy 

3 9 where no physical evidence remains. In their interrogation 

manual for police officers, Inbau and Reid reject the use of 

Government Lawyer Looks at the Crime Problem," 
57 U.S. News and World Report 74 (1964) and Reddin, op. cit., 
583. 

^Vincent L. Broderick, "The Supreme Court and the 
Police: A Police Viewpoint," 57 Journal of Criminal Law, 
Criminology and Police Science 271, 275 (1966). 

39Fred E. Inbau, "Police Interrogation—A Practical 
Necessity," 52 Journal of Criminal Law, Criminology and 
Police Science 16 (1961).. 
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third degree techniques, but they suggest that police should 

have more freedom of action than provided for in recent de

cisions : 

We are opposed, therefore, to the use of force, 
threats, or promises of leniency—all of which might 
well induce an innocent person to confess; but we do 
approve of such psychological tactics and techniques 
as trickery and deceit that are not only helpful but 
frequently necessary in order to secure incriminating 
information from the guilty, or investigative leads 
from otherwise uncooperative witnesses or infor
mants . 

A second objection is that the Court's recent de

cisions free criminals on legal technicalities rather than 

violations of due process with the result of denying the 

rights of law-abiding portions of society. Depending on the 

degree of hostility several related themes are developed: 
hi 

the Court has Vconsistently aided the criminal," the Court 

has upset the balance between the rights of an accused person 

and society,11'2 and the Court has disregarded the question of 

Fred E. Inbau and John E. Reid, Criminal Inter
rogation and Confessions (Baltimore: The Williams and 
Watkins Co., 1967), 213-214. See also Aaron E. Koata, 
"Reflections of a Prosecutor," 33 Brooklyn Law Review 
34, 42 (1966). 

^Hoover, op. cit., 457-458. See also Alexander 
Holtzoff, "Shortcomings in the Administration of Criminal 
Law," 17 Hastings Law Review 17, 24 and 40 (1965); Clay 
Gowan, Chicago Tribune (AugUst 9, 1964) 1 and (August 13, 
1964) 2B, 15; and Ben R. Miller, "Balancing the Rights of 
the Accused and the Public," 53 American Bar Association 
Journal 1046 (1967). 

Koata, op. cit. , 46 and Holtzoff, ojd. cit. , 20. 
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h 3 
innocence or guilt in favor of legal technicality. If this 

trend continues, critics charge that ultimately police de

partments will become so frustrated and demoralized as to 

impair the discharge of their functions.^ Something, 

critics claim, needs to be done to help law enforcement. 

0. W. Wilson suggests several positive steps to assist the 

police: 

If society is to be protected from criminal attacks, 
its law-enforcement representatives must be author
ized, in dealing with a person whom the police have 
reasonable grounds to believe has committed or is 
about to commit a crime, to take certain steps even 
though they lack the quantum of proof required for a 
conviction or even to make a formal charge. 

To perform this function, Wilson claims that courts must 

grant the police greater discretionary power in three criti

cal steps: (1) stopping and questioning a suspect on the 

street; (2) taking a suspect to the police station, and (3) 

booking a suspect on a definite charge to allow a more ex-

* 4-6 tensive investigation by police of the alleged crime. 

A third point of criticism concerns the role and 

competence of the Court in the field of criminal law. Fred 

h q . m 
"A Government Lawyer Looks at the Crime Problem," 

op. cit. , 75 and Wilson, o£. cit. , 300 . 

^Fred Inbau, "Law and Police Practice: Safeguards 
in the Law of Search and Seizure," 52 Northwestern Law 
Review 77, 85 (1957) and "A Government Lawyer Looks at the 
Crime Problem," oj>. cit. , 76. 

^Wilson, o£. cit. , 298 . 

l46Ibid. , 298-3 00.-
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Inbau suggests that recent decisions rest on two basic mis

conceptions held by the majority of the Court. First, he 

rejects the claim that the Constitution authorized the Court 

to supervise the day-to-day activities of police officers. 

Second, he notes that it was mistakenly believed that the 

h 7 
Court could effectively discipline the police. Other 

critics argue for a return to established, flexible, and less 
U Q 

restrictive standards. This viewpoint often indicates an 

acceptance of the dissenting position that the Court exercise 

self-restraint, follow precedent, and rely on other govern

mental decision-making agencies to provide adequate criminal 

law protections for a defendant. That other agencies of 

government are better able and more qualified to deal with 

the problems of providing fair and effective criminal justice 

is voiced by Herbert L. Packer: 

Moves of this sort by the Supreme Court are, in my 
view, moves of desparation. Nobody else is exerting 
control over the law enforcement process, so the 
justices think that they must .... And so, the 
rules of the criminal process, which ought to be the 
subject of flexible inquiry and adjustment by law
making bodies having the institutional capacity to 
deal with them, are evolved through a process that 
its warmest defenders recognize as to some extent 
awkward and inept: . . .49 

lf7Inbau, o£. cit. , 77-78. 
J| Q 

Ervin, o£. cit., 128 and Koata, op. cit., 36 and 
51. 

tf9,,The Courts, the Police, and the Rest of Us," 57 
Journal of Criminal Law, Criminology and Police Science 238, 
240 (1966). See also Broderick, op. cit., 279. 
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The reaction of law enforcement officials to recent 

criminal law decisions has reflected the arguments of the 

opponents though they have tended to be more concerned with 

the practical problems presented by the new rules. Their 

public reactions have ranged from restrained approval to 

outright hostility.5̂  In considering the public response of 

law enforcement officials some caution is necessary. Public 

statements by these officials may not be an accurate re

flection of their beliefs since they may want to present a 

dim or pessimistic view to justify requests for more police 

personnel, more equipment, and greater discretion in the 

investigation of crimes and questioning of suspects. 

From the above survey of the debate among dissenting 

members of the Court, legal commentators, and law enforce

ment officials, two conclusions are apparent. First, the 

experts in this field are unable to agree on the utility of 

recent Supreme Court criminal law rulings. This difference 

is due to the differing values held by each side. Areas in 

which disagreement is apparent include the following: exact 

nature of the criminal defendant protections afforded by the 

Bill of Rights and the Fourteenth Amendment, the cause for 

^For a discussion of the reaction by law enforce
ment officials to criminal law holdings see Kaufman, op. 
cit., M-7 and 50; Chicago Tribune (August 10, 196M-) 9; 
Christian Science Monitor (May 2, 1966) 9, (June 15, 1966) 
5, and (June 16, 1966) 12; Reddin, ojd. cit.; Hoover, op. 
cit.; Koata, o£. cit., Tamm, op.cit.; and Clifford M. Lytle, 
The Warren Court and Its Critics (Tucson: University of 
Arizona Press, 1968), Chapter 6. 
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the increased crime rate in this country, the importance of 

police questioning and interrogations as well as other police 

investigative activities for the solution of crimes, conflict 

over which agencies are responsible for providing guidelines 

to our systems of criminal justice, and considerable dif

ferences as to the meaning and impact of recent criminal law 

cases. 

Second, the great disparity between the two extremes 

of those defending and those denouncing recent holdings 

indicates the need for carefully designed research to answer 

questions raised by the debate over these decisions. Too 

often observations as to the possible impact of criminal law 

decisions are based on an emotional response to the Court's 

decisions. 



CHAPTER 5 

THE IMPACT OF RECENT SUPREME COURT DECISIONS ON 
TUCSON LAW ENFORCEMENT AGENCIES 

This chapter examines the results of the field 

portion of this research project—interviews and observations 

of personnel from Tucson law enforcement agencies for the 

purpose of evaluating the impact of recent criminal law 

decisions on these agencies. The research model employed 

in this chapter is that of the participant-observer used 

by William F. Whyte in his landmark study, Street Corner 

Society.^ More recently this technique has been applied to 

the study of police by Jerome Skolnick in his study of 

discretion allowed officers in a California police depart

ment. Skolnick's data was obtained by directly observing 

police activity as a participant-observer in the police de~ 
o 

partment office and riding with officers in patrol cars. 

While Skolnick's identity was known to the officers, most 

people incorrectly assumed that he was a police officer. 

1 (Chicago: University of Chicago Press, 1943.) 
o 
Justice Without Trial: Law Enforcement in Demo

cratic Society (New York: John Wiley and Sons, Inc., 1966). 

102 
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Thus, he assumed that his presence did not substantially 

alter the behavioral patterns of persons having contact with 

3 
the police. 

Data for this chapter was obtained from this author's 

interviewing and observing the personnel of various Tucson 

law enforcement agencies. This included members of the 

Tucson Police Department, attorneys from the Pima County 

Attorney's office, Judges of the Superior Court of Pima 

County, and personnel from the Pima County Juvenile Court 

Center. In addition, several local defense attorneys were 

interviewed. Although no formal interview schedule was used, 

an outline of question topics was prepared prior to the con

ducting of an interview. 

A special note concerning the interviewing of members 

of the Tucson Police Department is required. Prior to inter

viewing or observing members of the Tucson Police Department, 
a 

the Chief of Police, Bernard Garmire, was interviewed. At 

this interview, permission was obtained to interview any 

member of the department and to observe the daily activities 

Ibid., 25-38. Similar methods have been incorpo
rated in Albert J. Reiss, Jr.. and Donald J. Black, Studies 
in Crime and Law Enforcement in Major Metropolitan Areas, 
2 Vols. (A Report to The President's Commission on Law 
Enforcement and Administration of Justice, Washington: U.S. 
Government Printing Office, 1966) and Joseph D. Lohman and 
Gordon E. Misner, The Police and the Community, 2 Vols. (A 
Report to The President's Commission on Law Enforcement and 
Administration of Justice, Washington: U.S. Government 
Printing Office, 1966). 

^Personal interview, March 19, 1968. 
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of police officers to assess the impact of recent criminal 

law decisions.5 In obtaining this permission only minimal 

restrictions were imposed. First, this author was required 

to sign a personal liability waiver in case any injury 

occurred while observing police activities. Second, it was. 

agreed that police officers' names would not be used in 

reporting this research. Hence, information obtained from 

the interviews and observations of Tucson police officers 

will not be attributed to any specific officer. Lastly, 

freedom to observe police activity by riding with patrolmen, 

detectives, and tactical force members as well as to ac

company them on their daily routine was granted. The only 

restriction was that the observer not interfere with the 

performance of their official duty. 

The interviewing of police officers followed two 

basic forms. First, a number of officers were interviewed 

at the police station where the interviewer followed a set 

pattern of questions and took extensive written notes during 

the interview. This type of interviewing was done primarily 

during the early stages of the field portion of this study. 

However, this form of interviewing had s' 

atmosphere of the police sta,ti.on was not 

lortcomings. The 

conducive to 

5This included both the uniform and detective di
visions during day and night shifts. Th^ only portion of 
the department not directly observed was 
division. They employ one-man motorcycles and are responsi
ble only for traffic law enforcement. 
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personal interviews. The Tucson Police Department was lo

cated in the old city hall. As a result, it was extremely 

overcrowded and lacked privacy. While uniform officers were 
g 

interviewed in the semi-privacy of the "de-briefing" room, 

there were frequent interruptions as many officers used this 

room while at the station to complete paperwork or to sneak 

away for an unobtrusive coffee break. The detectives were 

quartered in a large office room with several detectives 

assigned to a large table. Detective sergeants had private 

desks near the tables assigned to their squad. Hence, when 

interviews were conducted either at the start or completion 

of the workday, other detectives were within hearing distance 

of the person being interviewed. As a result, an attempt 

was made to interview detectives during the middle of the 

day when relatively few detectives were in the office. 

Police officers having a rank of lieutenant or higher had 

separate office space which offered privacy and little oppor

tunity for anyone to hear or interfere with the interview. 

A second method of interviewing was more informal 

and proved more fruitful. These were interviews conducted 

while riding on patrol or following an officer in his daily 

activities. Herein, the method of interviewing was slightly 

different. Notes were not taken during these interviews; 

^This room can best be compared to a school class
room. It contained a table and numerous armchairs for 
officers to complete their paperwork at the end of their 
shift. 
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rather notes were transcribed as soon as possible after the 

interview or observation period. Questioning followed a 

rather.informal pattern while riding with an officer, and 

this type of interview had no formal beginning nor con

clusion. As a result, officers appeared less inhibited in 

their responses, and a more detailed response to questions 

resulted. This was most evident in the willihgness of 

officers to cite extensive personal examples of either ad

hering to or ignoring guidelines imposed on the police by 

the Supreme Court. Despite the informality of the interviews 

of this type, proper techniques of interviewing were 

7 observed. 

A final observation concerning participant observer 

interviews requires comment. Success was dependent on two 

factors. First, the confidence of the group interviewed 

must be secured. If this conf idence is secured, then the 

opportunity of obtaining an accurate understanding and 

participating in the group's activities are greatly enhanced. 

For this project great care was taken to gain this confi

dence. Teaching university ex tension courses at the Tucson 

Police Academy provided an opportunity to make numerous con

tacts within the Tucson Police Department. At the start of 

the field portion of this study considerable time was spent 

Robert L. Kahn and Cli arles F. Cannell, The Dynamics 
of Interviewing (New York: Jchn Wiley and Sons, Inc., 1957J, 
22-91 and 166-252. For a discussion of interviewing tech
niques for police, see Skolnick, o£. art.,32-38. 
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around the police station to allow police officers an oppor

tunity to become accustomed to the presence of the observer. 

Hence, most officers were casually acquainted with the 
O 

observer, many on a first name basis. 

Second, the participant observer technique should be 

extended over as long a period of time as feasible. This 

provides an opportunity to develop sufficient trust and 

rapport with the group being observed. A longer period of 

observation reduces the risk that abnormal behavior patterns 

are being observed. Hopefully, during the period of obser

vation, the status of the observer can be transformed from 

outsider to something approaching a full-fledged member of 

the group being observed. 

Setting of the Study 

Before reporting the field results of this study it 

is appropriate to briefly describe the setting in which the 

study was conducted. " Tucson is a city with a population of 

^The rewards from spending this extra time prior to 
a period of extensive observation were notable. A good' 
example was the time spent observing the activities of the 
tactical force. Several evenings were spent riding with the 
force's sergeant as well as sitting through briefing ses
sions for the force. This, first, established the sergeant' 
confidence and interest in this study. Secondly, sergeants 
tend to meet with their men during the evening and are re
quired when arrests are made. This produced dual beneficial 
results: an opportunity for other officers to become ac
quainted with my presence and an opportunity to observe 
numerous in-custody questionings following arrests. Later 
this sergeant assisted in assigning me to ride with officers 
in areas where there was a greater chance for arrests. 
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slightly over three hundred thousand persons. Like many 

cities in the Southwest it has experienced a rapid rate of 

growth since World War II, yet in a number of ways Tucson is 

a unique American city. The population of the city is some

what different than other cities of comparable size. There 

is a large number of elderly and retired people residing in 

the city. This can be attributed to a large number of re

tired military personnel and persons residing there for 

health and climatic reasons. The racial and ethnic compo

sition of the city is significant. Negroes comprise a 

relatively small per cent of the population, while there is 

a substantial Mexican-American population within the city. 

A second significant feature of the city for law 

enforcement agencies concerns its geographical location. 

Tucson lies in a mountain valley surrounded by a largely 

unpopulated desert. Unlike many cities of comparable size, 

Tucson lacks a suburban fringe. South Tucson is the only 

major municipality in the Tucson metropolitan area. South 

Tucson is an independent municipality wholly surrounded by 

the city of Tucson. The absence of a suburban fringe exists 

because Tucson has incorporated many surrounding areas as 

they became populated. A few unincorporated areas, especi

ally in the Santa Catalina foothills, are provided police 

protection by the Pima County Sheriff's office. As a result 

many of the problems related to interdepartmental cooperation 
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among law enforcement agencies affecting other cities of 

comparable size are minimized in Tucson. 

Tucson is serviced by a number of law enforcement 

agencies which are affected by recent criminal law decisions. 

The Tucson Police Department's organization is similar to 

that of other departments. For purposes of this study three 

divisions are important: uniform, detective,' and internal 

affairs.• 

The uniform division is composed of three major com

ponents: the traffic force, the uniform patrol, and the 

tactical force. The traffic force patrols areas of heavy 

traffic on one-man motorcycles and does not respond to 

offenses other than traffic except in special or emergency 

circumstances. The uniform patrol provides the mainstay of 

police protection and police services for the community. 

They patrol assigned areas of the city in marked police cars, 

usually one man per car. Their area of responsibility in

cludes responding to calls assigned by the dispatcher, 

preliminary investigation of all crimes reported or observed, 

handling on-sight violations of the law, and various public 

assistance functions. Due to a shortage of personnel and a 

heavy load of assigned calls they have little time for ex

tensive follow-up criminal investigation. The tactical force 

is a relatively new unit designed to provide a flexible 

response to Tucson's increased rate of crime. It is impossi

ble to accurately describe their ]ob as it' is determined by 
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the nature of their assignment. They use either marked or 

unmarked cars and work in either uniform or plain clothes. 

While most of their arrests are the result of on-sight 

violations, they do some questioning of suspects, follow-up 

criminal investigations, routine patrol, and extensive stake

out activity in high crime areas. 

The detective division has primary responsibility 

for follow-up criminal investigation.and the preparation of 

criminal cases in association with the County Attorney. 

This type of police activity is severely affected by the 

Supreme Court's decisions affecting in-custody police prac

tices. The detective division is divided into a follow-up 

investigation force and a youth crime prevention force. The 

follow-up force contains several specialized squads: assault, 

auto theft, burglary, fraud, and larceny. The youth crime 

prevention force has three major sections: juvenile crime 

investigation, school resource officers,^ and narcotics. 

The internal affairs division provides a number of 

functions for the department. First, they are responsible 

for investigating civilian complaints against discourteous, 

criminal, or illegal actions by police officers. Second, 

they handle the recruitment ^.nd training of new officers as 

9Tom Turner, "The First Line of Public Defense, VI" 
Arizona Daily Star, October 10, 1968, B. 1. 

•^Tom Turner, "The First Line of Public Defense, IV" 
Arizona Daily Star, October 8, 1968, B. 1. 
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well as assisting in the on-the-job education of the rest of 

the department. 

A second important law enforcement agency is the 

County Attorney's office for Pima County. This office is 

presently headed by Ruth Silver and has fourteen persons 

actively engaged in criminal work. They have responsibility 

for filing about six hundred felony complaints a year. Of 

these, slightly over one hundred are brought to trial. The 

remainder are disposed of in 

are the result of pleadings. 

numerous ways, however, most 

The criminal law functions of. 

this office include the following: deciding which cases to 

prosecute, preparation and presentation of criminal cases to 

the courts, preparation of various warrants, and advising 

the police on legal questions. 12 

A third law enforcement agency serving Tucson is the 

Pima County Juvenile Court Center. This center includes both 

the juvenile court, the juven 

social workers. The juvenile 

judge who is assigned from th 

and a number of hearing offic 

Tom Turner, "The Fi 
Arizona Daily Star, October 5 
tion on the organization of t 
drawn from interviews with th 
mentioned. 

19 Personal interview, 

ile detention facilities, and 

court includes one juvenile 

e Pima County Superior Court 

ers responsible to the juvenile 

rst Line of Public Defense, II" 
, 196 8, B. 1. Other informa-
he Tucson Police Department is 
e heads of the divisions 

William J. Schafer, former 
County Attorney for Pima County, Arizona, March 6, 19 68. 
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judge. Host juvenile cases are handled by the hearing 
1 Q 

officers acting as agents of the juvenile judge. 

A fourth law enforcement agency is the Pima County 

Sheriff's office. This office is the major law enforcement 

department for Pima County outside Tucson's city limits. 

While this department has police powers within Tucson's city 

limitsj its police activities are generally restricted within 

city limits. A second responsibility of the sheriff's office 

is the maintenance of the county jail. Prisoners of the 

Tucson police are confined here after booking procedures in. 

the city jail.14" 

To fully assess the impact of recent Supreme Court 

criminal law decisions on Tucson law enforcement agencies, 

reporting of the research is divided into two parts. First, 

each of the major law enforcement agencies is examined to 

determine what they feel is the impact of these decisions. 

Second, the impact of recent decisions is examined in terms 

of procedural and practical problems of implementation. 

Impact of Decisions on 'Law Enforcement Agencies 

The field portion of this research project was con

ducted from March 6, 1968 through August 1, 1968. 

l^Personal interview, Judge Jack Marks, juvenile 
judge for Pima County, May 6, 196 8. See also Tucson Daily 
Citizen, April 9, 1968, 31 for a description of the job of 
the hearing officer. 

-^Personal interview, Walden Burr, Sheriff of Pima 
County, April 22, 1968. 
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Interviewed during this period were personnel from Tucson law 

enforcement agencies: Pima County Attorney's office, Pima 

County juvenile Court Center, Superior Court judges, and the 

Tucson Police Department. Most time was spent interviewing 

and observing the activities of the Tucson police officers 

since they have primary contact with defendants during the 

in-custody stage of the criminal process. This stage has 

been most affected by recent Supreme Court decisions. Below 

are the results of these interviews and observations. 

Pima County Attorney's Office 

The reaction of the Pima County Attorney's office to 

the impact of recent Supreme Court criminal law decisions 

was mixed. According to former County Attorney, William 

Schafer, two major effects of recent cases are more work for 

his office and less certainty of what his office and other 

Tucson law enforcement agencies are obliged to do because of 

recent decisions.-^ Of the recent cases Schafer estimates 

that the greatest direct influence results from Miranda v. 

16 Arizona. An immediate result for the County Attorney's 

office was the loss of several cases since they were based 

on statements failing to conform to the new standards. As a 
t 

result, four to eight per cent of the defendants in custody 

at this time could not be tried. 

•^Schafer, oj). cit. 

1638U U.S. 436 (1966). 
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Case Preparation. Schafer notes that cases are now 

weaker due 

fessions and statements are obtained. In the past many 

cases with 

cuted with 

cases that 

to the fact that a much smaller number of con-

only circumstantial evidence were easily prose-

the addition of a confession. As a result, many 

were prosecuted in the past are not dropped 

without the added evidence from a confession. While this is 

attributed to the fact that the warning of defendants of 

their rights discourages them from talking to police, as yet 

this office has no definite figures concerning what per cent 

of suspects refuse to talk to police because they are warned 

of their rights. 

Another effect is that fewer cases are now prosecuted 

time is required by both the County Attorney's 

the police department to prepare a case. Hence, 

since more 

office and 

Schafer noxes that while the crime rate has risen sub

stantially 

affecting 

the number of cases solved is declining. Directly 

his office is the increased time required for 

criminal trials. Introduction of evidence is fragmentated 

by the requirement of numerous rulings concerning the admis-

evidence. To facilitate the handling of such 

motions resulting from recent Supreme Court decisions, 

Schafer suggests legislation to allow all such motions prior 

to the actual trial. All could be handled in a single 

sibility o 
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pre-trial hearing.Further necessary assistance for this 

office includes the addition of more personnel to handle the 

increased work load. 

A special problem for protecting the rights of indi-

1 9 gents in Tucson is raised by the Miranda ruling. Arizona 

law does not provide for the payment of appointed counsel at 

the arrest stage. Thus, if an indigent claims his right to 

counsel during interrogation, the police must halt ques

tioning since they are unable to comply with the Supreme 

Court's standards. In view of this, Schafer has suggested 

that Pima County adopt a public defender system similar to 

the system already in use in Maricopa County. 

Educating Police Officers. An additional task con

fronting the County Attorney's office as a result of recent 

criminal law cases concerns their task of keeping police 

advised of current legal developments. A number of methods 

are used to keep the police apprised of recent holdings by 

the Court. One method is to advise all officers by written 

•^Tucson Daily Citizen, August 10, 1968, 41. 

•*"8Miranda v. Arizona, 384 U.S. 436 (1966). 
1 Q » t , 
Some of the controversy and problems in imple

menting such a system are discussed in Clifford M. Lytle, The 
Public Defender in Arizona: A Case Study of State Policy-
Making ("Arizona Government Series, No. 6;" Tucson: 
University of Arizona Press, 1969). In the spring of 1970, 
after completion of the field portion of this project, a 
Public Defender's office was established in Pima County. 
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2 0 memo from the County Attorney's Office. With reference to 

the more important and far-reaching decisions, either the 

County Attorney or one of his aids lectures detectives and 

answers questions concerning new Court rulings. A similar 

procedure has been adopted for the training of new recruits 

at the Tucson Police Academy during the training period. 

These procedures are far from a formal program to educate 

police, but Schafer admits that most education for individual 

officers is developed on a case approach as various felony 

prosecutions are processed through the County Attorney's 

office. 

Use of "Rights Card." A specific result of the 
o i 

Miranda holding is the use of the "rights card" by all 

police officers. The "rights card," which was established 

by the County Attorney is intended not only to assist the 

police in informing suspects of their rights but also to 

facilitate the presentation of officer testimony in court. 

Now when police officers testify that they advised persons 

of their rights, they re-read the "rights card" in court as 

20However, the locus of responsibility for preparing 
such memos in juvenile matters is not clear. The Deputy 
County Attorney assigned to the juvenile center indicates 
that he never prepares such-memos for the police department. 
He assumes that either the juvenile judge or some other 
official at the juvenile center does this. Personal inter
view, Lloyd Fickett, Deputy County Attorney, Pima County. 
April 17, 1968. 

^Miranda v. Arizona, 384 U.S. 436 (1966). 
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they did prior to any questioning of persons. The "rights 

card" developed by the County Attorney reads as follows: 

You have the right to remain silent. 

Anything you say can and will be used against you 
in a court of law. 

You have the right to the presence of an attorney 
to assist you prior to questioning, and to be with 
•you during questioning, if you so desire. 

If you c.annot afford an attorney you have the right 
to have an attorney appointed for you prior to 
questioning. 

Do you understand these rights? 

Now having been advised of these rights and under
standing these rights, will you answer my ques
tions?2̂  

Schafer fears that a careful and conscientious reading of 

the "rights card" sounds like "police persuasion to the • 

person not to talk at all." The use of this "rights card" 

has certain other disadvantages. When disputes arise con

cerning whether an officer actually advised a suspect, there 

is no written record that the person was actually advised. 

Instead, the testimony of the officer is relied upon to 

verify that a warning was given. However, if a written 

The actual card measures two and one-quarter inches 
by two and three-quarter inches so that police officers can 
easily carry it with them in their billford, identification 
folder, or shirt pocket. Since Tucson has a large Spanish-
speaking minority, the reverse side of the card has the 
same warning of rights translated into Spanish. 
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statement is taken the warning of rights is incorporated on 

the police statement forms.^3 

In addition, the County Attorney has written a book 

on confessions and standards concerning their admission as 
Oh 

evidence in a court of law. Despite the fact that some 

officers have purchased this book, the extent of its use is 

25 not known to the County Attorney. 

Confusion from Recent Cases. Another major problem 

from recent criminal law holdings is the resulting confusion 

as to what is actually required by the Court1s decisions. 

Most confusing for Tucson police, according to Schafer, is 

the determination of what constitutes the in-custody stage 

when warnings are required. To avoid losing cases in court, 

Tucson police are advised to warn any person that they de

tain or ask questions of as well as those stopped for traffic 

violations. This is done because many larger cases develop 

from what often are considered as routine traffic stops. 

2 R Similarly, Gault, in its extending criminal protection to 

^Tucson Police Department Forms 86 and 87. Form 86 
is used when a person is not yet under arrest while Form 87 
is used for person under arrest. These forms are reproduced 
in. Appendices A and B. 

Oh 

William J. Schafer, Confessions and Statements 
(Springfield, Illinois: Charles C. Thomas, 19 68). 

2 5 Interviews with Tucson police officers indicate 
that while a number of these officers are aware of the book, 
few had actually read it or used it in connection with the 
performance of their official functions. 

26In re Gault, 387 U.S. 1 (1967). 
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juveniles, has provided a great deal of confusion. Specifi

cally, Schafer states that his office considers three 

problems unresolved by this decision: (1) Are transcripts 

required at juvenile hearings? (2) If juveniles are tried 

as adults, do they also have a right to bail? and (3) what 

kind of appeal procedures must be extended to juveniles? 

Beneficial Aspects of Recent Cases. Some beneficial 

results from recent criminal law decisions are cited by 

Schafer. First, the long-run result of such decisions will 

ultimately increase police efficiency and professionalize 

police work. Second, the County Attorney's office is pro

vided an access to the juvenile court that was lacking in 

the past. Now the County Attorney's office conducts all 

contested cases in juvenile court. 

Disagreements' Within the County Attorney's Office. 

Interviews with other members of the County Attorney's office 

indicate similar reactions to recent cases, except more 

27 ' hostility toward recent decisions is apparent. Some dis-' 

agreements exist, however, in a few areas. A procedure for 

obtaining attorneys for indigent defendants during interro

gations is suggested by one Deputy Attorney. He suggests 

that one method is for either, police or the County Attorney's 

office to contact a younger member of the bar in need of 

9 7 The most critical reaction was expressed by a 
police sergeant assigned as a liaison officer in the County 
Attorney's office. Personal interview, April 17, 196 8. 
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criminal law experience. He believes that most young lawyers 

eagerly agree to serve since they would be appointed later 

by the Superior Court. Furthermore, this service benefits 

the younger lawyer by providing an opportunity to establish 
Op 

a reputation as a criminal lawyer. Still another deputy 

attorney is unaware of any use of this procedure. 
* 

Tucson Police Department 

Official reaction of the Tucson Police Department to 

recent criminal law cases was obtained from Police Chief 
q n 

Bernard Garmire. He feels that only four decisions have 

31 widespread'effect on police work: Escobedo v. Illinois, 

Miranda v. Arizona,32 In re Gault33 and United States v. 

34 Wade. Other decisions, though important, only affect 

police activities in specific circumstances. Garmire's 

O Q 

Personal interview, Deputy County Attorney John 
Neubauer, March 6, 1968. Neubauer defends this procedure 
over Schafer's suggestion of a public defender system. 
Public defenders, he feels, are susceptible to pre-judging 
defendants as guilty, especially where repeaters are in
volved. 

2 Q 
Personal interview, Deputy County Attorney Lars 

Pedderson, March 14, 1968. 

^Personal interview, March 19, 1968. 

31378 U.S. 478 (1964) . 

32384 U.S. 436 (1966). 

33387 U.S. 1 (1967). 

3l*388 U.S. 218 (1967 ). See Chapter 4 for a dis
cussion of the limitations that these decisions imposed on 
police activities. 
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overall reaction to these cases is positive as he notes that 

in thirty years of police work many violations of individual 

rights were observed. Their impact on police work was, 

nevertheless, substantial. First, the effectiveness of 

police in coping with a rising rate is severely restricted. 

Clearance of crimes by the Tucson Police Department is now 

substantially lower than in previous years. He estimates 

that a criminal's chances of eluding apprehension has in

creased from one-in-four to one-in-six. A second major, 

impact is that improved and expanded police techniques are 

needed to prepare cases within the guidelines established by 

the Supreme Court. While this will require a force nearly 

five times the existing size, as yet he notes that no addi

tional personnel has been added. Lastly, recent cases 

require greater training for police recruits and continuing 

education for officers already in the field. To meet this 

challenge recruits receive more extensive training in 

criminal law-at the Police Academy before being assigned to 

duty. 
* 

Criminal 'Investi'gat'i'on. One impact on the criminal 

investigation function of tl\e Tucson Police Department is 

the establishment of better record keeping by detectives. 

Most detectives now keep records of the fact that a person 

is advised of his rights and duly waives them prior to 

questioning. Patrolmen preparing case reports at the scene 

of crimes include in their report the fact persons were 
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advised of their rights. Extensive or lengthy interrogation 

are rather rare in Tucson, but when they are conducted in

formation concerning food, cigarettes, rest period, bodily 
t 

needs, or other reasonable requests of suspects are met and 

records of this fact maintained by the investigating officer 

The Tucson Police Department has three special 

interrogation rooms. While they are equipped with two-way 

mirrors, they are not the harsh, austere rooms suggested in 

3 5 some interrogation manuals. Instead, they are furnished 

with a table, ashtray, and several rather comfortable office 

type chairs. During the period of this field research, 

these rooms were seldom used for extensive questioning. 

While most suspects are questioned in the field, often sus

pects are questioned at the police station. Three popular 

areas for stationhouse questioning are the booking area, the 

de-briefing room, and the detectives' office. Interrogation 

rooms are primarily used for the transcribing of a written, 

voluntary statement with an officer and a secretary present. 

These rooms are not used as popular myth suggests for giving 

suspects the "third degree."^ One uniform sergeant reports 

35 Fred E. Inbau and John E. Reid, Criminal Interro-
gation and Confessions (Baltimore: The Williams and Watkins 
Co., 1967), 11-13. 

qe 
Several older and experienced officers, mainly 

detectives, indicate that such techniques were employed 
as. recently as the 1950's, but none had knowledge of such 
activity recently. None had knowledge of actual physical 
force used on suspects. 
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that he recently engaged in a murder interrogation lasting 

several days. All reasonable needs and requests of the sus

pect were met. This sergeant did the interrogating since he 

was acquainted with the suspect. To avoid defense challenges 

in court the interrogation was conducted in the Captain's 

office rather than in the formal confines of the interro-

37 gation rooms. 

Reaction to Recent Cases. Interviews with police 

officers working in the field under the restrictions of 

recent Supreme Court cases indicates a more hostile reaction 

to recent cases. Summarized below are the results of inter

views with fifty-three officers of the Tucson Police Depart

ment . This number includes twenty-eight detectives and 

twenty-five officers from the uniform division. 

Host police officers have only a minimal awareness 

of specific decisions and requirements established by the 

Supreme Court. Police officers mention by name only five 

decisions that they feel effect their police work. Of these 

five, only two are fully understood in terms of the actual 

decision and how it affects their job. These are 

^Although defense counsel attacked the length of 
interrogations later in court, this procedure was upheld. 
The sergeant claims that his careful keeping of records of 
the interrogation process helped to preserve its admissi
bility. 

q Q t 
Excluded from this number are.a few police 

officers interviewed who had no opportunity to see the 
effect of recent cases as they have primarily administra
tive duties within the department. 
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Miranda v. Arizona^ and In re Gault.^Q About half the 

officers mention a third decision, United States v. Wade.^ 

Most officers naming this decision recognize that it affects 

line-ups and identification procedures, but all state that 

they are either confused as to the actual holding or unsure 

how it applies to their job. Table 1 summarizes the Tucson 

police officers' perception of recent cases. • 

Table 1 

Officers Mentioning Decisions of the 
Supreme Court by Name 

Percentage Distribution 

Decisions 
Uniform 
Division 

Detective 
Division 

Total 
Police 

Escobedo 12.0 • 10.7 11.3 

Miranda 88.0 100.0 94.3 

Gault 68.0 82.2 75.5 

Wade 44.0 53 .9 49.2 

Mapp 0 10.7 5.7 

While the chief of the Tucson Police Department 

states that he agrees in principle with recent Court 

holdings, the attitudes of Tucson police officers range 

from mixed to negative toward recent cases. A mixed attitude 

39384 U.S. 1+36 (1966). 

t|"°387 U.S. 1 (1967). 

lfl388 U.S. 218 (1967). 
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is assigned whenever at least one favorable and one un

favorable response to recent decisions was expressed by an 

officer. Not all officers specify why they feel as they do 

about recent decisions. Quite typical is the response of a 

young uniform officer. He claims that rulings by the Supreme 

Court "totally handcuffed the police in dealing with crimi

nals." After several attempts to get a more specific 

response as to how precisely police are limited by the Court, 

the officer responded that "anything we do is thrown out by 

the courts." Later, he admitted that he had no personal 

experience in court except for traffic and petty on-sight 

arrests. The only questioning of persons in his two year 

experience as a patrolman was limited to victims of crimes. 

Responses such as this one are recorded as negative. The re

sults of the officers' attitudes toward recent cases are 

summarized in Table 2. 

Table 2 

Police Officers' Reaction to Recent Cases 

Percentage Distribution 
Uniform Detective Total 

Reaction Division Division Police 

Unfavorable 32.0- • 42.9 37.7 

Mixed 48.0 35.7 41.5 

Favorable 8.0 3.6 5.7 

Not Sure 12.0 17.9 15.1 
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From the data summarized below in Table 3, it is 

apparent that Tucson police officers are in substantial 

agreement with their chief that these decisions have a sub

stantial impact on the crime solving activities of the 

police. Officers believe that they spend more time on cases, 

solve less crimes, and get less statements from suspects than 

in the past. 

Table 3 

Police Officers' Perception of the Impact of Recent 
Decisions on Their Jobs 

Percentage Distribution 

Impact 
Uniform 
Division 

Detective 
Division 

Total 
Police 

Morale of the 
force affected 28.0 53 .9 41.5 

Job now 
impossible 0 7.2 3.8 

Job now 
harder 48.0 46 .*4 47.2 

Less crimes 
solved 56 .0 71.4 66.0 

Less suspects 
willing to talk 52.0 60.7 56.6 

More time spent 
on each case 40.0 67 .9 54.7 

Better cases 
resulting 24.0 35.7 30.2 

^Only one officer, a detective sergeant, feels that 
recent cases actually make their job easier. He feels that 
a "clever" use of the "rights card" helps him to solve 
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In summary, Tucson police officers believe that the 

major impact of recent criminal law decisions is one of more 

work with less results as measured in convictions. However, 

a few believe that their job is now impossible because of 

such decisions. An interesting observation of uniform 

patrolmen is that most of their work involves non-investi

gative tasks. Among their major tasks are the following: 

(1) routing traffic patrol, (2) responding to dispatched 

calls, (3) talking to victims and making preliminary reports 

of crimes committed, (4) performing public assistance 

services to citizens, and (5) arresting on-sight or observed 

violations of the laws. Little time remains for follow-up 

criminal investigation by patrolmen; this function is re

served for the detective force. Hence, while the potential 

impact of recent cases is substantially less for patrolmen, 

their view of the severity of the impact of these decisions 

is only slightly less than that of detectives. 

crimes. Instead of immediately questioning a suspect, he 
talks to as many friends and associates of the suspect as 
possible. Before asking any questions he warns them of their 
rights in a dramatic fashion and indicates that he suspects 
them of the crime. Their fear of being suspect of the 
crime leads them to implicate or give information concerning 
the real suspect. Then, he"assembles this information and 
approaches the real suspect. At this point he either has 
his case without a confession or by confronting the real 
suspect with all his evidence he easily obtains a confession 
despite warning the suspect of his right to remain silent. 
However, it should be noted that most officers feel that 
reading a person his constitutional rights encourages a re
sponse of silence. 
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Pima County Juvenile Court Center 

The Pima County Juvenile Court Center is directly 

responsible for all aspects of juvenile cases except for 

criminal investigation conducted by the police department. 

This includes booking and detaining juveniles when necessary, 

preparation of cases, adjudication of juvenile cases in

cluding traffic offenses, disposition of juvenile court 

orders, and carrying-out programs of rehabilitation of 

juvenile offenders. Officials at the Pima County Juvenile 

Court Center feel that recent Supreme Court cases, especially 

In re Gault,^ have a relatively small impact on the daily 

operation of the juvenile center since most of the Court's 

guidelines were followed at the juvenile center prior to 
li li 

action by the Supreme Court. 

Procedural Modifications. There were, however, 

certain modifications in procedure at the Pima County Juve

nile Court Center as a result of Court decisions. First, as 

indicated earlier, a Deputy Attorney from the Pima County 

Attorney's office is assigned to the juvenile center. His 

task is to assist in the preparation of petitions specifying 

43387 U.S. 1 (1967). 

^Personal interviews: Marks, ojj. cit. ; Fickett, 
op. cit.; and William Ball and Paul Charters, Pima County 
Juvenile Court Center, April 26, 1968. 
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charges against juveniles and if the case is contested he 

U 
represents the state in juvenile court. 

Waiver of Rights. A second major change involves 

the formalization of the procedure for informing both juve

niles and their parents of their rights and preparing forms 

for a waiver of juvenile rights. When a juvenile is brought 

to the receiving section of the juvenile center, he is 

immediately advised of his rights by a receiving officer. 

The rights statement used for juveniles is considerably more 
h c 

complicated than that used for adults. This complication 

results from the necessity of explaining that statements 

made to juvenile probation officers can be used in juvenile 

court but not where a case is remanded to adult court. In 

addition, the language of the rights statement for juveniles 

uses language that could easily be misunderstood by juveniles 

U 7 if not by adults. Prior to Gault both juveniles and their 

^Personal interview, Lloyd Fickett, April 17, 1968. 

6̂See Appendix C for the rights statement read to 
juveniles. This statement went into effect on June 9, 1967. 
At the time of arrest Tucson police inform juveniles of 
their rights exactly as they do for adults by means of the 
"rights card." 

U7387 U.S. 1 (1967). 
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parents were advised orally. Now if a statement is taken 

both parents and children must sign a waiver of rights.1̂  

A further complication exists in deciding at what 

age it can be presumed that a juvenile is capable of under

standing his rights sufficiently to allow a valid waiver. 

The juvenile judge will accept a waiver if the juvenile is 
% 

at least fourteen years of age, in junior high school, and 

of normal intelligence. If a juvenile wishes to waive his 

rights but his parents object, then the juvenile judge will 

appoint an attorney.^ 

The procedure for a juvenile hearing is quite flex

ible. Most matters including traffic offenses are handled 

by hearing officers rather than the juvenile judge. Only 

serious contested matters are brought before the juvenile 

judge although he has ultimate responsibility for the final 

disposition of all juvenile matters. Adverse decisions by 

50 
the hearing officer can be appealed to the juvenile judge. 

Although the juvenile judge does not follow a uniform pattern 

in hearing, juvenile cases, he states that he seeks to blend 

an adherence to the rules established by the Court and remain 

U ft , The waiver form is reproduced in Appendix D. 
Despite the fact that the juvenile waiver is longer than the 
"rights card," the juvenile warning is less explicit as to 
the implications of making a statement and the role of a 
lawyer in the questioning process. 

^Personal interview, Jack Marks, May 6, 1968. 
r a 
An account of the role played by the hearing of

ficer is found in the Tucson Daily Citizen, April 9, 1968, 31. 



as informal as possible. In attempting to adhere to Court 

guidelines Juvenile Judge Jack Marks states that he relies 

heavily on a recent text explaining the recent change in 

juvenile procedure.^ 
* 

Superior Court of Pima County 

The Superior Court of Pima County is the court of 

first instance for all felony prosecutions in Tucson. The 

major impact of recent criminal law rulings on this court 

is the requirement of additional time for hearing defense 

motions on the admissibility of evidence. As required by 

52 • 
Miranda v. Arizona, a heavy burden rests with law enforce

ment officials to prove that testimonial evidence was ob

tained in a conformity with the new standards. Hence, both 

the police and County Attorney are preparing better cases 

before going to court. Despite a lack of figures, the 

County Attorney, Superior Court judges, and defense attorneys 

concede that law enforcement is losing few cases in court 

based on recent Supreme Court rulings. Cases are lost at 

the pre-trial stage when either the investigating police 

officer or the County Attorney decide to drop a case. 

1̂B. James George, Gault and the Juvenile Revolution 
(Ann Arbor: Institute of Continuing Legal Education, 1968). 
Especially important to Judge Marks is Chapter Five, "Impli
cations of Gault for Juvenile Court Proceedings." 

52384 U.S. if 36, 47 5 (1966). 
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Otherwise, recent cases have not substantially affected the 

procedure for trials.**3 

Procedural and Practical Problems from Recent Cases 

For the Tucson police to conform to the guidelines 

of recent criminal law decisions of the Supreme Court a 
C £| 

number of problems, difficulties, and discrepancies exist. 

With the issuance of the "rights card" by the County 

Attorney, all Tucson policemen have tangible evidence of the 

impact of Supreme Court decisions on their daily work. 
C C 

Prior to the Miranda decision police officers had con

siderable discretion as to whether or not persons questioned 

would be advised of their rights. However, this has 

changed. 

Warning of Rights. Initially, departmental policy 

required that the "rights card" be read to all persons talked 

to by the police including all traffic offenders. The 

rationale for advising traffic offenders is that routine 

traffic stops often lead to more serious arrests or 

^Personal interviews, Schafer, ojd. cit. ; Mary Ann 
Richey, Superior Court Judge, April 11, 1968; William Frey, 
Superior Court Judge, April 11, 1968; W. Edward Morgan, 
Attorney, April 16, 1968; Joseph Soble, Attorney, April 19, 
1968; and Richard D. Sorenson, Attorney, April 19, 1968. 

^Data for this section was obtained from nearly 
four hundred hours of participant-observation of the activi
ties of Tucson police officers and interviews with over 
fifty police officers. 

^Miranda v. Arizona, 384 U.S. 436 (1966). 
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information. For example, an officer seeing burglary tools 

in a car might obtain information useful to a later burglary 

conviction. If the person had not been advised of his 

rights, such information might not be admissible later. 

While most officers interviewed agree with this reasoning, 

two alternative theories for advising traffic offenders of 

their rights are significant. First, several officers sug

gest that this practice was adopted to harass the public. 

The purpose of such harassment was to make the public aware 
c e 

of the burdens of recent Supreme Court decisions. The 

second theory is that this procedure will indicate to pros

pective jurors the police concern for advising all persons 
c n 4 

of their constitutional rights. During the period of this 

study most officers did not advise traffic violators of 

their rights. 

Improper Use of the "Rights Card*" A more sub

stantial problem concerning the use of the "rights card" is 

the proper rieading of rights and obtaining a valid waiver 

Chief Bernard Garmire indicates that numerous 
citizens complain of being warned of their rights on routine 
traffic stops as this procedure makes them feel like "common 
criminals." 

57A serious shortcoming with this theory is that 
judges not juries are to rule on the admissibility of state
ments made by a suspect. 
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5 8 before the officer questions a suspect. Reading of the 

rights and obtaining a waiver follow several patterns. While 

most officers claim and observations confirm a conscientious 

use of the "rights.card" there are numerous indications of 

violations of the spirit if not letter of the Court's 

ruling.59 About a dozen officers, mainly detectives, indi

cate an improper use of the "rights card." The procedure is 

to either eliminate or play down the last section of the 

"rights card": "Now having been advised of these rights and 

understanding these rights, will you answer my questions?" 

A typical ploy is to read the listing of rightschange the 

topic of conversation, and later slowly return to a ques

tioning of the subject. This method is particularly suitable 

for field questioning since there are many suitable dis

tractions nearby. A second ploy in questioning a suspect 

that is used by Tucson police is to show disapproval if a 

suspect refuses to talk. A typical response is "what are you 

trying to hide?"®0 

^®In most cases when an officer warns a person of 
his rights, this is done by a reading of the rights directly 
from the "rights card." A small number do not use the card, 
but they rely on their memory. In all cases where this 
latter procedure was observed, the rights were accurately 
presented to the suspect. ., 

^Miranda v. Arizona, 384 U.S. 436, 469-477 (1966). 

®°The most extreme version of this ploy occurred 
while riding with an auto theft detective. A Mexican-
American youth around fourteen was questioned concerning his 
receiving stolen property. After claiming that he did not 
understand his rights and after several readings of his 
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In a number of cases suspects are questioned without 

any reference at all to their constitutional rights. This 

is likely to occur in two situations. First, persons 

arrested for on-sight violations are sometimes questioned 

without a reading of rights as their statements, while use

ful, are not essential for a conviction. Second, some offi

cers do not warn persons that they have no expectation of 

arresting for a particular crime. Such methods are justified 

by officers as a "learning experience" for the person being 

talked to, The person is warned of the consequences of per-

• R1 sisting in continued criminal behavior. 

A further observation concerning interrogations by 

Tucson police concerns the use of threats and verbal intimi

dation. Threats of violence are not used; rather threats 

concern the severity of punishment after conviction or close 

observation of all a suspect's activities by the police. 

rights, the officer rephrased the youth's options: "Either 
you are now under arrest or you can answer my questions.11 
The youth was not charged as the detective used this in
formation to get at the real target of his investigation, 
another youth who stole the goods. 

^The most unique version of this method involved 
the questioning of a juvenile at the juvenile center on his 
birthday. The youth was a suspect in a number of auto 
thefts. The officer questioned the youth in the interview 
section. He began by carefully explaining that this was a 
social call to wish the youth well on his birthday. The 
youth was not warned of his rights, yet he was questioned 
and some information was obtained concerning other suspects. 
At the end of the twenty minute session .the boy was again 
informed that this had been a social call rather than an 
official interview. 
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Verbal intimidation is nearly always directed toward youth

ful offenders. This includes threats as well as swearing 

at youthful suspects. This type of behavior, most often en

gaged in by detectives or members of the tactical force, 

occurs when the suspect is arrested for on-sight violations 

or where the possibility of a trial seems remote. Hence, 

R 0 the conclusion is that the Miranda protections apply to 

individuals taken to trial, but these protections do not 

necessarily extend to the observed criminal or the person 

not arrested by the police. However, a person claiming such 

a violation is not without recourse. Complaints are handled 

under the "Citizens' Grievance Procedure" by the division of 

internal affairs. This includes a full-scale investigation 

and report to both the complaining citizen and the Chief of 

Police. If violations by the police are established, proper 

disciplinary action is taken. 

^^Miranda v. 'Arizona, 384 U.S. 436 (1966), 

6̂ This information was obtained from' Integrity: 
Citizens1Grievance Procedure (Tucson: Tucson Police Depart
ment; and interviews with personnel of the internal affairs 
division. A basic flaw with this program is that those 
persons most likely to have serious grievances concerning 
violations of their constitutional rights are those least 
likely to complain or trust the operation of a process by 
which some police investigate alleged illegal behavior of 
other police. This includes the illiterate, the poor, 
minority groups, and persons with previous police encounters. 
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Suspect Identification. An area of confusion exists 
£ |. p r 

concerning the application of the Wade and Gilbert de

cisions to Tucson police procedure. The use of formal line

ups in Tucson is a very rare procedure. A few officers 

recall the use of a few in recent years, but these were few 

and far between. Host often they are used in joint investi

gations with the F.B.I. There is no special room or area in 

the police station for line-ups, and, as a result, line-ups 

are very unsophisticated. Detectives indicate that a city 

the size of Tucson is not large enough to warrant an ex

tensive use of line-ups. First, crimes where line-ups would 

be useful are not that common. Second, there are not enough 

available persons to use in line-ups. Most persons kept in 

the city jail are those arrested for public drunkenness or 

other petty crimes. Generally, these people fit the physical 

description of "derelict." A second source of persons for 

use in line-ups include police officers. They, too, prove 

impractical as departmental regulations specify shaved 

faces and hair neatly cut. As one officer suggests, "most 

cops look too straight to be of any benefit in a line-up.11 

Any attempt to secure the services of volunteer citizens is 

just too complicated and time-consuming to be useful on a 

regular basis. 

^United States v. Wade, 388 U.S. 218 (1967). 

65Gilbert v. California, 388 U.S. 263 (1967).-
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identification of suspects by witnesses are ignored by 

Tucson police. When a susp< 

standard procedure is to sei 
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le Court's guidelines for the 

set is captured by the police, 

2 if the suspect will consent to 

be brought down to view the 

a confrontation with a witness or victim. Most orally con

sent to this, and Tucson police consider this a valid waiver 

despite the fact that the suspect is not warned of the 

dangers or implications of such a procedure. An alternative 

procedure is to detain a suspect in the jail cage just out

side the booking area of the city jail until a witness can 

suspect. Defense lawyers are 

not present at these confrontations of witness and suspect. 

Hence, the witnesses are susceptible to the subtle influences 

of police assistance in identifying the suspect. Officers 

employing this procedure realize that Court guidelines are 

being violated, but they noire that this has not been chal

lenged in local courts. However, they seem to realize that 

these procedures will eventually come under the scrutiny of 

the courts. 

The most severe and continuous violations of consti

tutionally acceptable identification procedures concern the 

6 R 
use of police photographs and "mug" shots. All officers 

have access to the departmental file of pictures. The 

such photographs, especially by problem concerns the use of 

66These are supplem< 
for identification of youth 

ented with high school yearbooks 
:ul suspects. 



139 

detectives, in their follow-up investigation of crimes. Ob

servations indicate that a group of pictures is selected 

from which a person is asked to point out a suspect. Failure 

to identify any of the pictures results in assistance from 

the detective. Typically, they suggest that the person 

visualize the person in a certain picture with more or less 

weight. Clearly, this procedure violates the standards 
e n 

established by the Supreme Court. Police are aware that 

this procedure violates these guidelines. One detective 

sergeant argues that he and his men will continue using this 

tactic despite what the Court has ruled. As he suggests, 

Okay, eventually we are going to have good convic
tions reversed. What the hell can we do? I don't 
see that it can really hurt us. It might be useful 
for the public to realize that we are losing good 
cases on legal technicalities. 

Breatholizer Policy Changes. During the course of 

the field research for this study, the impact of Schmerber 

R R v* California provided a change in departmental policy. 

Prior to this change of policy, all persons suspected of 

driving while intoxicated were requested to do the following: 

Cl) answer a series of questions testing their perception 

and describing their recent activities, (2) perform a few 

simple physical dexterity tests, and (3) submit to a 

R 7 It should be noted that few people were intimi
dated by this procedure. Host people persevered in their 
judgment that none of the pictures were that of the alleged 
criminal. 

68384 U.S. 757 (1966). 
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breatholizer test to measure alcohol within their bloodstream 

as an indicator of legal intoxication.69 The new procedure 

is to request the first two items as in the past, but now 

the person is required to take the breatholizer test as part 

of the booking procedure. However, there is no way to 

physically force a person to blow into the plastic mouth

piece on the breatholizer. 

There is a substantial constitutional question 

raised in the police procedure for handling people suspected 

of driving while intoxicated. This involves the warning of 

rights and requesting a waiver. One of the aforementioned 

standards for a valid waiver is that it must be voluntary, 

knowing, and intelligent. A question arises as to whether 

a waiver of rights by an intoxicated person meets these 

standards. Since this issue has not yet been raised in any 

driving while intoxicated charge of the Tucson police, only 

later court decisions will determine the issue. Many offi

cers fear that a strict interpretation of the Miranda de-

7 0 . cision will nullify such waivers. Yet such fears may well 

be unwarranted as long as the use of a required breatholizer 

test is allowed by the Court. 

Use of Field Interview Cards. An aspect of Tucson 

police procedure concerning individual rights not yet covered 

S^A reading of 1.5 on the breatholizer is a pre
sumption of legal intoxication. 

^Miranda v. Arizona, 38U U.S. 436 (1966). 
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by Supreme Court rulings is the issue of Field Interview 

71 cards. All officers on routine patrol during either the 

evening or graveyard shift fill out these brief reports on 

the activities of various.persons on a regular basis. Almost 

every officer fills out at least three or four everyday. Any 

person appearing to have no legitimate business on the 

streets or in an area where a crime was recently committed 

is detained while the officer checks identification and fills 

7 9 out a Field Interview card. Persons considered "regular 

offenders" may be stopped numerous times in a single evening, 

though some officers turn in cards on people they know by 

sight without actually stopping them. These cards are turned 

in at the end of the shift, and they are then available for 

the detectives when they come to work in the morning. Sub

sequently, they are filed at the records sections of the 

department, and they become a part of a person's police file 

along with outstanding warrants, arrest records, and con

viction records. Hence, a person can have a police file on 

himself without ever actually having committed any violation 

of the law. Detectives claim that this information is 

71 A Field Interview card is reproduced in 
Appendix E. 

7 2 . I n  a d d i t i o n  t o  t h e  i n f o r m a t i o n  r e q u i r e d  b y  t h e  
card officers add full descriptions of the circumstances 
in stopping the person as well as their own comments and 
observations. 
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invaluable in searching for leads of crimes without any 

other clues. 

Impact on Police Staffing. A claim of Tucson police 

officials is that recent cases have had a substantial impact 

on both the recruitment and retention of qualified police 

officers. While this theory was expressed on numerous oc-
* 

casions by officers of all ranks, the feasibility of fully 

testing this hypothesis is beyond the scope of this paper. 

At best3 only circumstantial evidence exists indicating both 

7 3 a high turnover in departmental personnel and a decline 

in the number of persons applying for positions in the Tucson 

Police Department^ The reasons for these figures can be 

explained by a number of possible reasons such as low pay, 

general dislike of police work, low occupational status, or 

fear of the risks of the job. 

"Stop and Frisk" Policy. Not all recent decisions 

significantly affect or are perceived as significant by the 

Tucson Police Department. During the field portion of this 

study the .Supreme Court rendered its "stop and frisk" 

For an account of the manpower shortages and turn
over of police personnel, see Tom Turner, "The First Line of 
Public Defense—XII," Arizona Daily Star, October 16, 1968 
B. 2. 

^From figures supplied by the Tucson Police Depart
ment it is apparent that while more officers are being hired 
each year, a smaller number are expressing interest in 
police work: 

1964 1965 1966 1967 
Number of applications sought 818 898 455 511 
Number of persons hired 42 41 64 69 
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decisions.Despite the constitutional significance of 

these decisions, the Tucson police have little perception of 

these decisions. The reason for this is that the "stop and. 

frisk" guidelines established by the Court dovetail with the 

operating procedure of the Tucson police. One observation 

is, however, justified. A practical problem in construing 

what the Court allows involves an interpretation of "reason-

7 6 able grounds" to justify a weapons frisk. This require

ment is interpreted quite loosely by the Tucson police. A 

"patting down" of suspicious persons for weapons occurs 

whenever an officer has the slightest fear that a person 

might be armed. They justify this by stating that it would 

be better to lose a case or two because of an overzealous 

search than be injured because of waiting too long to obtain 

7 7 "reasonable grounds." 

Organizational Changes. Several organizational 

changes within the Tucson Police Department are, at least 

partially, a response to recent criminal law decisions of 

the Supreme Court. A first change concerns the training of 

police personnel. As indicated earlier, the Pima County 

Attorney is playing an active role in advising the police on 

75Terry v. Ohio, 392 U.S. 1 (19 68) and Sibron v. 
New York, 392 U.S. WT1968). 

76Id. at 30. 

"All such frisks observed in the course of this 
study were reasonable and confined to a search for weapons. 



mu 

changes in the law and the meaning of new Supreme Court de

cisions. Additionallyj the Tucson Police Academy is seeking 

to train police recruits and keep officers in the field 

abreast of recent criminal law changes. For both recruits 

and experienced officers the director of the Academy, a 

police sergeant, seeks to coordinate the talents of the 

County Attorney, F.B.I, training agents, and senior members 

of the police department. All are used to assist in briefing 

other officers. Recent decisions have made training both 

easier and more difficult. For new recruits recent decisions 

make training easier by spelling out specific guidelines. 

New recruits are then informed as to exactly what the Court 

demands in the performance of their job. Training of re

cruits is more difficult since more time is required for the 

field application of criminal law. Study guides are issued 

recruits outlining Court decisions. However, these outlines, 

while quite extensive, are very sketchy in their treatment 

of critical decisions. While they do indicate which cases 

affect various police procedures and further sources to 

examine, their use in the field is rather limited.For 

the experienced officers criminal law training is more dif

ficult because of the following: (1) old habits and 

^This conclusion is based on this author's exami
nation of study guides passed out to police officers at the 
Tucson Police Academy and interviews of police officers. 
Nearly every officer states that knowledge of the field 
applications of criminal law was learned from experience, 
assistance from other officers, and advice obtained while 
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practices have to be reformed, (2) new skills and procedures 

to replace interrogations have to be developed and trans

mitted to the experienced officers, and (3) valuable time is 

lost because of required training sessions. 

A major reform undertaken during the period of this 

study was an expansion of the tactical force, a semi-

7 Q 
autonomous force within the uniform division. The size of 

this force was expanded from six to twenty-four officers. 

This force represents an alternative to reliance on confes

sions as a method of combating the rising crime rate. Most 

arrests by the tactical force are based upon on-sight obser

vations of the commissions of crimes. Unlike other forces 

within the uniform division, the tactical force does not 

have responsibility for routine traffic patrol or dispatched 

calls. Instead, they are a flexible force to meet a variety 

of police needs. Normally, their method of operation is the 

maintenance of stake-outs and observation in high crime 

areas. Most of their arrests involve clearly observed vio

lations so that confessions are not essential in order to 
* 

obtain a conviction. They do, however, question persons 

preparing cases with the County Attorney. A useful item for 
police officers in the field would be one of the better 
pocket field manuals designed for this purpose. For ex
ample, see Ronald P. Sokol, The Law-Abiding Policeman; 
A Guide to Recent Supreme Court Decisions (Charlottesville, 
Virginia: The Michie Company, 1966). 

7^Some of the operations of the tactical force are 
described in Tom Turner, "The First Line of Public Defense— 
IX," Arizona .Daily Star, October 13 , 1968, 10 . 
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various other suspects 

the tactical force is an 

arrested about related crimes and 

when on information-gathering assignments. As a result, 

it is not necessary to the force's success that.they observe 

judicial guidelines of warning persons of their rights prior 

to questioning. While the use of 

alternative to the use of confessions, it is an expensive 

substitute requiring more time and manpower. If this tech

nique is to be employed as a long-term alternative, large 

numbers of additional personnel r^ist be provided the Tucson 

Police Department. 

From the above research several conclusions are 

apparent. Recent Supreme Court rulings have a significant 

impact on Tucson law enforcement agencies. While these de

cisions do not require dramatic reversals of established 

policies and procedures of the agencies studied herein, some 

modifications have occurred. All 

more time and personnel to adjust 

none of the agencies have obtained the added personnel to 

cope with recent criminal law decisions. The end result is 

four agencies now require 

to these changes. However, 

that fewer cases are handled. Of the four agencies the 

Tucson Police Department appears most affected by recent 

cases. Yet, changes are not. nearly as extensive as predicted 

by the critics of recent Court rulings. A major reason for 

this is that many of the activities of police involve routine 

non-investigative matters. Officers assigned to routine 

patrol are most influenced by the use of the "rights card." 
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A second impact for Tucson law enforcement agencies is of a 

communicative nature. To adjust to recent criminal law 

cases it is necessary to inform the personnel of law enforce

ment agencies what is required by Court guidelines. In 

performing this task the County Attorney's office and the 

Tucson Police Academy play major roles. Still personnel from 

all agencies admit that much confusion still exists. A 

final impact involves some organizational modification within 

the Tucson Police Department. This is most apparent in the 

expansion of the size and scope of operations of the tactical 

force. 



CHAPTER 6 

SUMMARY AND CONCLUSIONS 

Supreme Court decisions are not isolated events; 

rather they have broad implications for all aspects of the 

policy-making system. This study suggests that in the area 

of criminal law decisions of the Supreme Court, these de

cisions have had an impact on local law enforcement agencie 

These include police departments, prosecuting attornies, 

and local judicial systems. 

In the area of criminal law the Supreme Court has 

gradually expanded the scope of protections provided defend 

ants in state criminal proceedings. The constitutional 

basis for this expansion is the Due Process Clause of the 

Fourteenth Amendment. This expansion can be explained by 

two trends evident in Court rulings. First, the selective 

inclusion rule provided the Court with a method to apply 

various provisions of the Bill*of Rights to the states. 

Second, the Court has expanded the scope of protections 

afforded a defendant such as with the privilege against 

self-incrimination and the right of defendants to counsel. 

The effect of these trends has been an increased regulation 

of law enforcement's crime-solving activities by the Court. 

It should be emphasized that these restrictions have little 
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effect on a large majority of the tasks performed by police 

departments. The reason for this is that the routine patrol

man performs few crime-solving tasks. Instead,, his job is 

composed of tasks as routine traffic patrol, responding to 

assigned calls, talking to victims of crimes, preparing 

initial case reports of crimes, and public assistance. 

What impact do Supreme Court decisions have on par

ticipants of local policy-making systems? Chapters 3 and M-

suggest that members of the Court, legal critics, and police 

personnel exhibit a wide divergence of opinion as to what 

the impact of these decisions would be on law enforcement 

agencies. This study indicates that the recent criminal law 

holdings of the Court have had a significant affect on Tucson 

law enforcement agencies. Yet, the impact was not as severe 

as the dissenting justices and some legal critics antici

pated. Neither have all the alleged benefits suggested by 

supporters of the Court's decisions resulted. 

Chapter 5 indicates several results having a signifi

cant impact on Tucson law enforcement in the performance of 

their crime-solving functions,. First, the Tucson Police 

Department has undergone procedural and organizational change 

to adapt to the new standards, of criminal justice imposed by 

the Court. Most significant was the adoption and use of the 

"rights card" to meet the obligations imposed by Miranda v. 
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Arizona."*" Presently, all police officers are supposed to 

use this card to warn suspects of their constitutional rights 

prior to questioning. Observations indicate that this policy 

is generally adhered to by most officers, yet some notable 

exceptions are evident. Certain categories of persons are 

not warned of their rights. These include persons arrested, 

for on-sight violations of the law and suspects that offi

cers-, especially detectives, do not believe they will be 

able to arrest because they lack sufficient evidence or the 

probability of confession seems remote. "Hard core" or 

chronic troublemakers characterize this latter group. 

Included in the organizational changes as a response 

to recent Supreme Court decisions was the expansion of the 

tactical force from six to twenty-four members. Since some 

police investigative functions such as questioning and 

interrogating of suspects have come under judicial regu

lation, this expanded tactical force represents a different 

way of combating the rising crime rate. The goals of the 

tactical force are two-fold: (1) to provide a flexible unit 

available for a variety of police tasks and (2) to prevent 

crime and capture criminals by means of on-sight police 

observations and arrest of suspects. 

Some of the effects of recent criminal law decisions . 

rendered by the Supreme Court have been defined by Tucson 

U.S. 436 (1966). 
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law enforcement agencies as detrimental to an efficient 

functioning of these agencies. One harmful impact affecting 

all Tucson law enforcement agencies surveyed in this study 

is that recent criminal law decisions require these agencies 

to spend more time handling cases before them. For the 

Tucson Police Department and the Pima County Attorney's 

office more time is required in the preparation of cases 

against suspects. One obvious way to meet this increased 

time per case would be to increase the staff for these 

agencies. However, a significant expansion has not occurred, 

in either agency. Only in the expansion of the tactical 

force has the Tucson Police Department sought to come to 

grips with this problem, but to do this the department has 

had to decrease the number of police personnel available for 

other police functions since the overall size of the depart

ment has not materially increased. 

In both the Pima County Superior Court and Pima 

County Juvenile Court Center the hearing and processing of 

cases takes a longer time than in the past. Most significant 
* 

for the Superior Qourt is the time spent ruling on defense 

motions questioning the admissibility of evidence. In a 

contested case a trial runs longer while many cases which 

would have been uncontested in the past are now contested. 

This combined with an already over-burdened judicial system 

creates an ever-growing backlog of cases on the court's 

docket. For the Pima County Juvenile Court Center the 



152 

problem of implementation is less severe as the Center was 

in substantial accord with the requirements of Gault^ when 

the Court handed down this decision. Still the. Center must 

now spend more time keeping records to assure that these 

procedural requirements are met. In a few cases the actual 

hearing of a juvenile case is longer due to the presence of 

an attorney and the necessity of following many of the pro

cedural safeguards of due process observed in adult court. 

Hence3 in this sense, the effectiveness of law enforcement 

agencies in Tucson is diminished in its crime-solving 

functions by recent Supreme Court criminal law decisions. 

A second harmful effect, according to a number of 

police officers, is that warning suspects of their consti

tutional rights acts as a deterrent to obtaining confessions 

and statements from suspects. The end result is that law 

enforcement will be less able to keep pace with the rising 

crime rate. Additionally, the knowledge that police cannot 

solve as many crimes may actually encourage persons to 

undertake a criminal life since their prospect of actually 

being apprehended is substantially reduced. 

A third harmful effect of recent cases concerns the 

confusion of the agencies inv.olved as to what is actually 

required by recent Court decisions. Many Tucson law enforce 

ment personnel readily admit that they are not sure what 

2In re Gault, 387 U.S. 1 (1967). 
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precisely is required by the Court. In some areas, such as 
Q 

the identification of suspects regulated by the Wade and 

Gilbert1* decisions, old procedures or questionable procedures 

are employed pending further implementation or restriction 

by the courts. An attempt to reduce the confusion has re

sulted in cooperative efforts between the County Attorney 

and the police department to expand education and training 

programs for police recruits and police officers. This is 

handled fairly easily for police recruits since their edu

cation is incorporated into the training program at the 

Police Academy, but this task is more complicated for offi

cers already in the field. If field officers are required 

to attend sessions at the Police Academy, then valuable duty 

time is lost. As a result, much training of field officers 

is handled by written memo. However, this method is less 

desirable since clarification and elaboration of unclear 

points requires that the police officer seek out someone 

from the County Attorney's office for answers. To supplement 

this, special lectures are provided by the County Attorney's 

office for detectives. Additional on-the-job training and 

advising of police officers occurs as cases are prepared with 

the assistance of the County Attorney. 

^United States v. Wade, 388 U.S. 218 (1967). 

^Gilbert v. California, 388 U.S. 263 (1967). 
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The conclusions of this study suggest a number of 

possible steps to permit law enforcement adjustment to recent 

criminal law guidelines established by the Court. The first 

and foremost need of all Tucson law enforcement agencies is 
t 

a substantial increase of both money and personnel. Court 

guidelines can be met, and cases handled if adequate person

nel and equipment are available. These guidelines do not 

prevent law enforcement agencies from accomplishing their 

tasks; they do, however, require a greater expenditure of 

time for many cases. Thus, the local policy-making system 

is confronted with a policy decision: in light of Court re

quirements either spend additional funds for law enforcement 

needs or see a gradual decrease in the effectiveness of 

crime-solving tasks of law enforcement. 

A second step involves an expansion of police recruit 

training and in-service training. To an extent increased 

salaries would allow the recruitment of personnel from higher 

educational levels as well as encourage trained police to 

remain in the profession. There is a need for an increase 

of formal in-service training such as provided police re

cruits at the Police Academy.. In this way the requirements 

of recent holdings and new operating procedures would be 

clearly spelled-out for all officers. 

A third step concerns a continuation of the expanded 

tactical force operations of the Tucson Police Department. 

In this way the decreased number of cases solved as a result 
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of confessions can be partially balanced by an increase in 

on-sight crime-solving. The visible presence of more police 

personnel provides an effective deterrent to criminal 

activity. However, the present system whereby the force is 

increased by borrowing officers from other sections of the 

department is only a short-run solution. What is required 

is an independently staffed tactical force. Otherwise, what

ever benefits accrue from tactical force operations are 

balanced by losses in other sections that have lost personnel 

to the tactical force. 

The impact of recent criminal law decisions has not 

hampered law enforcement in all instances. Most notable are 

the "stop and frisk" cases^ and the upholding of the use of 
g 

physical tests to determine intoxication. However, these 

cases are largely unnoticed by law enforcement since they 

affirm existing operating procedure. 

Proponents of recent criminal law cases claim that 

these decisions would have beneficial effects. First, they 

claim that a better system of criminal justice would result 

by insuring the constitutional rights of all persons. This 

claim, however, is only partially true. For defendants 

charged with a crime the clavn is largely true since the 

courts do not allow the use of illegally obtained evidence 

^Terry v. Ohio, 392 U.S. 1 (1968) and Sibron v. 
New York, 392 U.S. 40 (1968). 

^Schmerber v. California, 384 U.S. 757 (1966). 
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or confessions. Yet, there is no assurance that the rights 

of persons not charged with crimes are protected. Here the 

major protection rests with the integrity of the individual 

officer.7 

A second claim is that these decisions would result 

in a professionalization of police departments. From this 

study evidence does not indicate this has, as yet, occurred. 

More-time is required to adequately determine to what extent 

this is likely to occur. At the time of the field research 

for this study, programs that would help professionalize 

police were not yet in force. A major exception is the 

offering of university extension courses through the Tucson 

Police Academy for police personnel. Numerous officers are 

taking advantage of this program to get a number of basic 

courses required for a college degree. An added bonus of 

this program is that veterans are eligible for benefits of 

the G.I. Bill.8 

A third claim of proponents is that these decisions 

would provide a uniform system of criminal justice simpli

fying problems of application. This result is not apparent 

7As mentioned in Chapter 5, there is a "Citizens' 
Grievance Procedure," but it is of limited utility due to a 
reluctance of many to use it. 

^During the period of this study, two police officers, 
a captain and a lieutenant, completed requirements for the 
B.A. degree at The University of Arizona-. 
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in Tucson; rather interviews and observations suggest con

siderable confusion as to the meaning and application of 

recent Court holdings. 

Some aspects of criminal law holdings are not 

measurable in studies such as this one. Over the past fifty 

years the Court slowly established the constitutional ground

work for the recent and more controversial decisions. To 

what extent did these rulings help prepare law enforcement 

for the new guidelines? This is not known, but one can 

speculate that these rulings indicated an increasing concern 

of the Court for individual rights as well as gradually regu

lating the activities of local law enforcement agencies. 

To fully assess the impact of Supreme Court criminal 

law decisions on law enforcement, studies of this sort are 

necessary in other communities. Such studies will indicate 

if the difficulties present in Tucson are unique or if they 

are common to other areas. In addition, further studies will 

help answer important questions too general for a study 

limited to a single area. 
* 

To evaluate controversial criminal law decisions 

solely on the basis of theii^ impact on law enforcement 

agencies' efficiency in solving crimes is not sufficient in 

a democratic society. Instead, other values need to be con

sidered. Decisions cited in this study assert the consti

tutional rights of all persons accused of crimes. Thus, 

evaluating the impact of these decisions on law enforcement 
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agencies needs to be measured against other goals such as 

providing a better system of criminal justice. This latter 

goal suggests that the protection of the rights of both 

innocent and guilty alike, as well as unpopular citizens, is 

a higher value than efficient law enforcement agencies. 

However, which of these goals should be maximized depends 

upon the goals and aims of a political system. 



APPENDIX A 

TUCSON POLICE DEPARTMENT, FORM 86 

Be it remembered* on this the day of 19 
that I after having been first advised, 
before making any statement with reference to the offense 
now under investigation, 

1. That I have the right to remain silent. 
2. That anything I say will be reduced to writing and 

can and will be used against me in a court of law. 
3. That I have also the right to have an attorney here 

and now. 
4. That if I do not now have money for my own attorney, 

the court will appoint an attorney for me, if I so 
desire. 

Q. Do you read, write, and understand the English language? 
A. 

Q. Do you understand your rights? 
A. 

Q. Will you talk to us? 
A. 

Q. Do you have an attorney? 
A. 

Q. Do you desire an attorney here now? 
A. 

My voluntary statement is as follows: 

•Please state your full name, age, address, date and place of 
birth, and occupation. 
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APPENDIX B 

TUCSON POLICE DEPARTMENT, FORM 87 

The State of Arizona 

vs. 

Be it remembered that on this the day of 19 
I having been placed under arrest on 
the charge of do hereby make the 
following voluntary statement to 
after having been first informed of the nature of the 
accusation against me and I hereby certify that before the 
making of this statement by me I was duly advised: 

1. That I have the right to remain silent. 
2. That anything I say will be reduced to writing and can 

and will be used against me in a court of law. 
3. That I have also the right to have an attorney here 

and now. 
if. That if I do not now have money for my own attorney, 

the court will appoint an attorney for me, if I so 
desire. 

Q. Do you read, write and understand the English language 
A. 

Q. Do you understand your rights? 
A. 

Q. Will you talk to us? 
A. 

Q. Do you have an attorney? 
A. 

Q. Do you desire an attorney here now? 
A. 

Please state your full name, age, address, date and place 
birth and occupation. 
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APPENDIX C 

MEMO OF PAUL CHARTERS CONCERNING JUVENILE RIGHTS, 
JUNE 9, 1967 

To: All personnel 

Re: Legal Rights of Children— 

Prior to any questioning, a probation officer of this 
department will read and explain the following in
formation to all children referred to our department 
who are alleged to have committed an offense: 

You do not have to make a statement with regard 
to the offense you are alleged to have committed. 

You have the right to an attorney (lawyer) 
and if you so wish we will contact your parents so 
that they may retain the attorney for you. 

* If you and/or your parents cannot afford 
the services of an attorney, steps will be taken by 
the juvenile court to provide an attorney for you. 

"This part will be read to children on those 
cases where potential remand of commitment is 
probable. 

Any statement you make to a juvenile probation 
officer may be used against you in juvenile court, but 
may not be used against you in adult court, should you 
be remanded, because the-juvenile probation officer 
represents you and may not be a witness against you 
in adult court. 

Any statement you' make to anyone other than a 
juvenile probation officer may be used against you 
in juvenile court, and if remanded, in adult court. 
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APPENDIX D 

PIMA COUNTY JUVENILE COURT 
WAIVER OF ATTORNEY (INITIAL CONTACT) 

I, state that I am years 
and months of age and have successfully completed the 

grade of school at . 
(Name of School) 

I, certify that the charges 
alleged against me have been fully explained to me by 

and I fully understand the possible 
consequences of these charges. 

I further certify that I have been advised of my 
right to have a lawyer speak for me and of my right to 
remain silent to both the police and the probation authori
ties. 

With full understanding that I may have a lawyer 
speak for me I have decided that I do/do not want a lawyer 
before I discuss the allegations with anyone. 

SIGNED 
JUVENILE 

DATE: . TIME: 

I concur in the decision of my child. 

SIGNED: 
FATHER 

DATE: TIME: 

SIGNED: 
MOTHER 

DATE: TIME: 

I, have discussed this child's 
right to a lawyer and, if he or his parents are unable to 
pay for legal services9 that a lawyer will be appointed by 
the court to represent him/them, and his right to remain 
silent with him. 

SIGNED: 
RECEIVING OFFICER 

DATE: 
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APPENDIX E 

FIELD INTERVIEW CARD 

Force 
Call 
Grid 

NAME 
Last First Middle 

Sex Origin Age Ht. Wt. Build 

Address City 

Phone Occupation 

Employed by 
Interviewed 
at Location Time Date 

Dress S Identifying Marks 

Make of Car Lies. No. Body Type Color 

Officer/s Serial No. 

Tucson, Arizona 
Police Department Field Interview 

Report 
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