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ABSTRACT 

Under the American federal system much of the respon

sibility for developing public and private law is left to 

state supreme courts (courts of last resort). Such courts 

are constitutionally co-equal and separate, each one repre

senting a sovereign state. Judicial opinions from one 

court, however, are often found to be "persuasive" by 

judges in other states experiencing similar problems. Re

spect for other-state precedents stems from the emphasis 

upon the use of legal authority as the basis of decision by 

American jurisprudence. This study has a dual purpose: 

(l) to measure inter-court influence relationships among 

state supreme courts, and (2) to identify the variables 

associated with inter-court influence. 

Methodology 

Two thousand and one tort cases and 1$11 criminal 

cases decided during the years 1955-1969 were randomly 

selected from the West Publishing Company's regional 

reporters which contain supreme court opinions from all 

fifty states. A content analysis of majority and dissent

ing opinions in each case v/as made to discover other-court 

opinions which had been cited and directly quoted. The 

information obtained from this analysis was used to 

ix 
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construct three indices of judicial influence upon which 

state supreme courts were ranked: tort, criminal, and com

bined criminal-tort. A second part of the dissertation in

volved the explanation of differences in state supreme 

court influence scores on three indices. Significant rela

tionships between eleven independent variables and judicial 

influence were hypothesized. The eleven independent vari

ables included: population, urbanization, per capita 

income, length of Democratic party control of the governor's 

office, non-election systems of judicial selection, salar

ies of supreme court judges, length of terms of office for 

supreme court judges, degree of inter-party competition for 

governor's office, rate of dissent on supreme court, rate 

of appealed decisions affirmed by supreme court, and number 

of criminal and tort opinions issued. The statistical 

tests used in testing the hypotheses were Pearson product 

moment and point biserial correlation. 

Findings 

High correlations were found between state socio

economic characteristics—population, urbanization, and per 

capita income—and the indices of judicial influence. The 

multiple correlation coefficient between the three socio

economic variables and the combined criminal-tort scores 

was .72. After controlling for the socio-economic vari

ables, no statistically significant relationships were 

found between the eight political variables and the indices 



of judicial influence with the exception of number of tort 

opinions issued. 

Conclusion 

While a state's socio-economic characteristics 

might be a condition for high inter-court influence, they 

offer no guarantee. Several large, wealthy, urban states 

have supreme courts with low ratings on all three indices 

while others possess courts with apparent influence far 

beyond what their socio-economic positions would suggest. 

As yet unmeasured political factors undoubtedly contribute 

to the making of an influential court. 



CHAPTER I 

JUDICIAL ROLE AND JUDICIAL DECISION-MAKING: 
DEFINING THE SCOPE OF INQUIRY 

The Purpose of the Inquiry 

State supreme courts"'" are "low profile" institu

tions. They possess neither the drama of the trial court 

nor the national policy impact of the United States Supreme 

Court. Yet they are the custodians of the bulk of judge-

made private law, the makers of the rules of torts, con

tracts and property. They continue to possess considerable 

autonomy in the area of criminal law and procedure in spite 

of the incursions of the federal judiciary. 

This study is a comparative analysis of the influ

ence which state supreme courts have upon one another. It 

is an attempt to gain some insight into how case law devel

ops and changes. In this first chapter I review the unique 

position of the judiciary, and how judicial role expecta

tions operate to make the policy-making process of the 

courts different from that of other political institutions. 

1. The highest appellate court in a state is not 
always designated as the "Supreme Court". In New York, for 
example, the highest court is the Court of Appeals. In 
this study, however, we shall refer to highest appellate 
courts as supreme courts. There are actually 52 state 
supreme courts; Texas and Oklahoma have separate civil and 
criminal courts. 

1 



Some generalizations are then presented concerning the im

pact of opinion inputs from out-of-state supreme appellate 

courts in particular types of cases. 

Chapter II is devoted to the problem of measuring 

inter-court influence relationships. I explain the construc

tion of three indices of judicial influence (derived from a 

content analysis of court citations in randomly selected 

cases). These indices simply indicate how influential each 

state supreme court was with its sister state supreme 

'courts in selected areas of the law during a fifteen year 

period. The validity of the indices is tested by statisti

cally correlating state influence scores with findings from 

a questionnaire survey of state supreme court judges in which 

they were requested to identify influential courts. 

In Chapter III I explore the reasons why some 

supreme courts are more influential than others. Hypothe

ses are presented which relate a state's political and 

socio-economic characteristics to judicial influence. Sim

ple and partial correlations are run to test the hypotheses. 

Both the hypotheses and the statistical tests used to test 

them are explained in some detail. 

The findings of the study are summarized in Chapter 

IV. I also present some tentative hypotheses which might 
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be the basis of future research. A simple framework of 

inter-court influence is introduced. 

The Judicial Role 

The concept of role is defined sociologically as a 

"pattern of behavior expected of a person in a given situa-

2 tion by virtue of his position in the transaction." In 

modern structurally differentiated political systems, vary

ing types of basic roles and subtle variations of each type 

abound. In America, for example,.politically sensitive 

people expect presidential behavior to be somewhat differ

ent from legislative behavior or judicial behavior. In 

some respects, however, the behavior patterns expected are 

the same. For example, presidents, legislators, and judges 

are all expected to be honest and law-abiding. What is it 

then that sets judges apart from other political actors? 

In 1776 Blackstone described judges as "the deposi

tories of the law, the living oracles, who must decide all 

cases of doubt, and who are bound by an oath according to 

3 law of the land..." The Blackstonian definition of the 

2. Tamotsu Shibutani, Society and Personality 
(Englewood Cliffs, New Jersey: Prentice-Hall, 1961)> P« 46. 

3. Sir William Blackstone, Commentaries on the 
Laws of England (Chicago: Callaghan and Cockcoroft, 1871> 
I, pp. 69-70 in Walter F. Murphy and C. Herman Pritchett 
[eds], Courts, -Judges and Politics (New York: Random 
House, 1961), pp. 12-13. 



4 

judicial role as the impartial, unbiased application of 

just laws has proved remarkably durable in American juris

prudence. It is evidenced in the Federalist Papers, in the 

rhetoric of Supreme Court opinions and in the writings of 

prestigious legal commentators.^ Whether judges in the 

past actually operated as "living oracles" of a natural 

and/or man-made law is open to question; whether they were 

expected to behave in such a manner is not. 

Nevertheless, there has been enough rethinking of 

the judicial position in modern jurisprudence to justify a 

discussion of whether the classical conception of the judi

cial role is still behaviorally operative. In the last 

200 years legal scholars have seriously questioned the 

basic assumptions of classical theory. The label "legal 

realism" has been used to identify the most important cri-

5 tics of Blackstonian jurisprudence in the century. 

Whatever differences "realists" like Oliver Wendell 

Holmes, Jr., John Chipman Gray, Thurman Arnold, and Jerome 

Frank might have had, they still were united in their deep 

skepticism of the conventional judicial wisdom of their 

time. They doubted the clarity and certainty of legal pre

cedent, and rejected the fiction of judicial impartiality. 

4. Fred V. Cahill, Judicial Legislation (New York: 
Ronald Press, 1952), pp. S-llH 

5. Ibid., p. 97. 
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They proclaimed what now seems to be obvious fact, namely 

that judges make law as well as interpret it.^ 

The avant garde of legal realism—exemplified in the 

writings of Jerome Frank—called for a radical departure 

from the Blackstonian role: 

The task of the judge, if well done, is no 
simple one. He must balance conflicting human 
interests and determine which of several 
opposing individual claims the law should 
favor in order to promote social well-being. 

To do their intricate job well our judges 
need all the clear consciousness of their pur
pose which they can summon to their aid. And 
the pretense, the self-delusion, that when they 
are making something new they are merely apply
ing the commands given them by some existing 
external authority, cannot but diminish their 
efficiency. They must rid themselves of this 
reliance on a non-existent guide, they must 
learn the virtue, the power and the practical 
worth of self-authority.7 

« 

In designating the future role of judges as "pro

moters of social well-being", Frank simply was carrying the 

notions of legal realism to their, logical conclusion. If 

judges were indeed ruled by their own value judgments, if 

there were no real predictability in the law, then why not 

drop the pretense and begin a redefinition of the judicial 

role? 

6. Ibid., pp. 97-160. 

7. Jerome Frank, Lav; and the Modern Mind (Garden 
City, New York:- Doubleday, 1949) > p. 130. 
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Frank has since received some support from other 

disciplines. Like the realists, social scientists have 

downgraded the traditional tools of the judicial decision: 

legal doctrines, stare decisis, and deductive logic. Seek

ing to present empirical proofs to support the intuitive 

conclusions of Frank, Arnold and others, political behav-

ioralists have attempted to identify similarities in the 

behavior of judicial actors with those in other political 

arenas. For the past two decades the bulk of public law 

research in the social sciences has proceeded on the assump

tion that the judicial process can be explained by referring 

to extra-judicial considerations. Illustrative of this are 

explorations of the social and political backgrounds of 

judges, inquiries into lobbying by interest groups, and 

analyses of-'the dynamics of small group interaction. Even 

introductory American government texts now describe the 

courts as integral parts of the American political process. 

The Persistence of Classical Tenets 

In spite of the realist.-behavioralist assault, 
g 

fundamental tenets of classical theory remain intact. One 

8. Excellent summaries of the literature in these 
areas are contained in two recent articles. Joel 3. Gross
man and Joseph Tannenhaus, "Toward a Renascence of Public 
Law," and C. Herman Pritchett, "The Development of Judicial 
Research," in Joel B. Grossman and Joseph Tannenhaus [eds]. 
Frontiers of Judicial Research (New York: John Wiley, 1969)> 
pp. 3-44. 

9. Theodore L. Becker, Comparative Judicial Poli
tics (Chicago: Rand McNally, 1970), p. 
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political scientist, Theodore Becker, defines the judicial 

role as "the expected behavior of the judge characterized as 

being law-oriented, i.e., in an objective decision by refer

ring to and abiding by existing, expressed, primary norma

tive principles.""^ This definition differs little from one 

Blackstone might have given. 

Of course, Becker (and most serious scholars) would 

agree that reference to "primary normative principles" is 

not the only behavior expected of a judge in a decision sit

uation, but it is that which distinguishes the judicial 

from other political roles. Legal realism has had too great 

an impact to return to Blackstone completely. An important 

segment of the contemporary legal and political community 

demands that appellate courts seriously consider the actual 

social and political consequences of their actions. The 

real question is which expectation is most prevalent: the 

judge as policy-maker or the judge as lav/—interpreter? I 

submit that the available empirical data is overv/helmingly 

in favor of the latter. 

The conduct of judicial business, for example, is 

still performed in a manner which conjures up the image of 

Blackstone*s living oracles. The very attire of the Ameri

can judiciary reflects the classical role. Jerome Frank 

writes that "[The] robe also gives the impression of 

10. Ibid., p. 35* 
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uniformity in the decisions of the priestly tribe. Says 

the uniform black garment to the public mind: Judges attain 

their wisdom from a single superhuman source; thus indivi

dual attitudes never have any effect on what they decide. 

Perhaps more important than judicial costumes are 

thousands of written court opinions the style of which has 

not changed drastically' in spite of the conflict between 

realists and traditionalists. The bulk of the typical appel

late opinion, state or federal, is replete with citations 

of precedental and statutory authority. Very little space 

is devoted to non-legal argument. Indeed, a judge can get 

himself into serious political trouble by citing non-author-

12 itative works. The explicit overruling of precedent, a 

practice not to be encouraged according to Blackstonian wis

dom, remains infrequent even in the United States Supreme 

Court 

At the state level several systematic interview 

studies indicate that most judges see themselves as appliers 

of existing law, not innovators. The goal of one study of 

11. Jerome Frank, "The Cult of the Robe," in 
Robert Scigliano [ed], The Courts (Boston: Little, Brovm, 
1962), p. 161. 

12. Carl A. Auerbach, et al. [ed], The Legal Pro
cess (San Francisco:•Chandler Publishing, 1961), pp. 99-
137. See also Chester A. Hewland, "The Supreme Court and 
Legal Writing" in Scigliano, op. cit., pp. 170-76. 

13. Auerbach, op. cit., p. 172. 
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Hawaiian appellate and trial judges was to determine which 

factors were most influential in deciding cases. The fac

tors listed on the survey questionnaire were: 

1. Highly respected advocate (as a lawyer). 
2. My view of justice in the case. 
3. What the public needs, as the times demand. 
4. Precedent, when clear and directly relevant. 
5. Common sense. 
6. Highly respected advocate (as a member of the 

community). 
7. What the public demands. 

The judges were asked to rate each of the factors 

as they pertained to a hypothetical case on a five digit 

scale ranging from "Extremely Influential" to "Uninfluen-

tial". Of the 22 judges who responded, 17 rated precedent 

as the most important factor. Theodore Becker notes that 

what was most significant about these findings was not that 

they proved conclusively that precedent was the most impor

tant factor, but that judges felt it necessary to publicly 
Km 

15 declare it the most important. 

In another recent study, Kenneth Vines constructed 

a questionnaire to investigate judicial role in four state 

supreme appellate courts: New Jersey, Massachusetts, Penn

sylvania, and Louisiana. One of the questions asked was: 

"Sometimes a distinction is made between supreme court 

1 !+• Theodore L. Becker, "A Survey Study of Hawaiian 
Judges," American Political Science 'Review, LX (September, 
1966), p. 678. • 

15. Becker, Comparative Judicial Politics, p. 46. 
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judges acting as law-makers and judges acting as interpre

ters of the law. What do you think of this distinction? 

How should a judge act?""^ 

The judge's responses fell into three catagories: 

those who believed judges should only interpret the law; 

those who believed that judges should make law; and those 

who would not commit themselves to one position believing 

that both approaches might be appropriate depending on the 

circumstance of particular cases (designated as Pragmatists). 

The table below indicates the predominance of the law-

interpreter position. 

Table 1. Distribution of Law Makers, Law Interpreters, and 
Pragmatists (Percent)1? 

Appointive Elective Total of 
Recruitment Recruitment Four 

Orientation N.J. Mass. Penn. La. States 

Law interpreter 
(14.3 

30. ,8 
(66.7 

76.9 
.8 

Law interpreter 
(14.3 50.0) (66.7 85.7) 53. .8 

Law maker 38. • 5 7.7 
(57-1 16.7) ( 0.0 14.3) 23. .1 

Pragmatist 
(28.6 

23. ,1 
(33.3 

15.4 Pragmatist 
(28.6 16.7 (33.3 0.0) 19. ,2 

Unknown3 7. .7 0.0 
( 0.0 16.7) ( 0.0 0.0) 3. .8 

Total 

o
 
o
 

I—1 

,lb 100.0 
(100.0 100.1) (100.0 100.0) 99. .9 

£ ,Not ascertainable from interview response. 
Certain percentages in...tables will not total 100 
because of rounding. . 

16. Kenneth N. Vines, "The Judicial Role in the 
American States," in Grossman and Tannenhaus, o_o» cit., p. 473. 

17. Ibid., p. i+77« 



Many state judges simply have not been persuaded 

to the realist position. As one judge who supported the 

law-interpreter orientation stated: 

They [the courts] can't perform the role of 
activist because they don't have the facilities 
to make law. When the court goes into the area 
of setting future conditions, it ought to be 
able to investigate the results of the plans 
that they propose. They can't do that. They're 
just making guesses... We can't set ourselves 
up to cure the evils of our society. That's 
not our function.-1-8 

While it is important to understand how judges view 

themselves, it is equally necessary to identify the expec

tations of legal and political elites. The judgments of 

members of the bar, law school professors, and politicians 

affect judicial recruitment and ultimately the legitimacy 

of the courts in the political system. 

In academic circles there has been a sustained, 

conscious effort to accomodate classical theory with real-

19 ist-behaviorist research. A leading figure in twentieth 

century jurisprodunce, Karl N. Llewellyn, argues that the 

socialization process of the legal profession, i.e., the 

indoctrination in legal reasoning and reliance on normative 

18. Ibid., p. 475• 

19. For an excellent synthesis of writers in this 
area see Theodore L. Becker, Political Behavioralism and 
Modern Jurisprudence (Chicago: Rand Mcrlally, 1964), pp. 3$-
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principles, brings predictability to the administration of 

justice and limits personal discretion. Llewellyn writes: 

The place to begin is with the fact that the 
men of our appellate bench are human beings. And 
one of the most obvious and obstinate facts about 
human beings is that they operate and respond to 
traditions, and especially to such traditions as 
are offered to them by the crafts they follow. 
Tradition grips them, shapes them, limits them, 
guides them, not for nothing do we speak of ways 
of work or thought, of men experienced or case 
hardened, of habits of mind. Tradition, moreover, 
wreaks these things upon human beings notwith
standing that in a real degree men also make use 
of the tradition, reshape it in the very use, 
sometimes manipulate it to the point of artifice 
or actual evasion if need, duty, or both, seem 
to so require.20 

When courts do flaunt tradition, when they clumsily 

expose political prejudices by injudicious use or non-use 

of authority, their most severe critics are fellow members 

of their profession. A great deal' of the academic and bar 

criticism of the Warren Court, for example, has been 

mainly process-oriented. Such complaints have not been 

directed to the results of Supreme Court action, but to the 

21 
inadequate legal craftsmanship in certain decisions. One 

legal scholar concludes: 

Even today...legal scholarship, echoing the 
popular mind often adheres to subtle variants of 
the classical theory. The rulemaking of the 
courts has to be principled, or neutral, or re
strained. Judicial rule making has an obligation 

20. . Karl N. Llewellyn, The Common Lav; Tradition 
(Boston: Little, Brown, I960*), p. 53• 

21. Clifford M. Lytle, The Warren Court and Its 
Critics (Tucson: University of Arizona Press, 1968), pp. 
94-107. 
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to be reasoned and persuasive; when judges make 
law, they may make it only in snail bits and 
pieces, and they must explain how they are making 
it and why.22 

The same expectations exist among non-legal "elites. 

Regardless of obvious partisan motivation, much of the 

critical rhetoric of politicians and government officials 

involved in clashes with the courts is usually couched in 

terms of Blackstonian language. An example at the federal 

level will serve as an illustration. The following quota

tion is from a hearing of the Senate Internal Security 

Subcommittee; the proposed legislation, submitted by Senator 

William E. Jenner, R.-Ind., involved limiting the Supreme 

Court's authority to review certain types of cases—mainly 

in the area of internal security and subversive activities: 

The Chairman: James 0. Eastland, D-Miss. 
Well, now, in these decisions, as you know, they 
have been using the expression 'freedom of asso
ciation' . What is the basis for that in the 
Constitution of the United States? 

Senator Jenner: Well, there is none, I am 
afraid, Mr. Chairman. The expression 'freedom 
of association' appears nowhere in the Constitu
tion of the United States. 

Chairman: In other words, isn't that expres
sion, and those holdings, an amendment to the 
Constitution? That is what they are doing, is it 
not? 

Jenner: That is exactly right. 

Chairman: Amending the Constitution. 

22. Lawrence M. Freedman, "Legal Rules and the 
Process of Social Change," Stanford Lav/ Review, XIX (April, 
1967), pp. 322-23. ! 



Jenner: Judge-made law. 

Chairman: And doing that in violation of their 
oaths of office. 

Jenner: That is right. 

Chairman: Do you believe that? 

23 Jenner: I believe that. 

Implicit in the preceding dialogue is a most per

suasive reason why variations of the classical judicial role 

as presently manifested in the vast majority of legal opin

ions, periodicals, and political speeches will continue to 

persist. In a period of rapid social change, such as the 

one this country is experiencing presently, the courts, 

along with other political institutions, must convince 

people that their actions are appropriate and proper—that 

they are legitimate. But Blackstonian tenets are inextri

cably intertwined with judicial legitimacy; for it is a 

fundamental principle of Anglo-American justice that the 

same people who make law should not be able to apply such 

law to individual cases, especially if the formulation of 

legal rules follows the controversies to which they are to 

be applied. Regardless of how little sense it makes in 

practice, the doctrine of separation of powers is imbedded 

in this country's political culture. As long as there are 

23. ' Walter F. Murphy, Congress and the Court (Chi
cago: University of Chicago Press, 1962), p. 156. 



no abrupt changes in the constitutional framework, as long 

as schoolchildren are taught that legislatures make laws, 

governors and presidents execute them, and courts adjudi

cate them, the expectations of classical jurisprudence will 

remain. 

The continued persistence of these expectations has 

significant implications for any theory of judicial deci

sion-making. Regardless of policy preferences or interper

sonal struggles with other justices, a judge may be 

expected to conform and adjust his conduct to demands stem

ming from the judicial role (as Becker and Blackstone have 

defined it). He will do this for two reasons: first, 

because he probably believes that such conduct is "right" 

given the norms of the American political system which he 

accepts; and, second, because he knows that he may invite 

political challenges if he acts in an extra-judicial fash

ion. Thus, the classical judicial role is in no small way 

a serious limit on judicial discretion, since it requires 

that decisions must be made and justified in a specified 

manner—or not at all. 

Having said all this, I must admit the obvious. 

There is, of course, no scientific way to climb inside a 

judge's head to precisely determine, how he makes up his 

mind. For the reasons stated above, I believe that judges 

are strongly influenced by the language of statutes, the 



authority of precedent, and the reasoning of opinions. But 

in the realm of causation there are no definite proofs, 

only arguments based on ultimately untestable assumptions. 

There is no complete certainty, nor is there likely to be 

any. 

Influence Relationships and 
Types of Gases 

Every court when it is asked to change the status 

quo is torn between the demands of precedent and policy 

preferences. Judges must choose between radical change, 

marginal adjustment, or no change at all. In the great 

majority of cases (at the state appellate level at least) 

the law is changed in tiny increments; only occasionally 

are there significant departures. This is understandable, 

given the Blackstonian disposition of the state judiciary. 

In the frontier areas of the law, authority is thin. Courts 

are hesitant to push forward. They wait for other courts, 

especially the United States Supreme Court. They wait for 

support from academic scholars. And as such support gradu

ally builds for a policy change, it finally touches off a 

"legal explosion" v;here jurisdiction after jurisdiction 

adopts a new position on a particular issue. Such explo

sions are infrequent but important occurences. The follow

ing case study in governmental tort liability illustrates 

this process. 
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In a 1957 case the Supreme Court of Florida abro

gated the rule of immunity from tort liability for municipal 
pi 

corporations. For a widow whose husband's death had been 

the result of a municipal employee's negligence, it meant 

recovery of damages from the Florida town of Cocoa Beach. 

For the American legal community it meant the beginning of 

25 a revolution in municipal liability law. Two years later, 

the Illinois Supreme Court also abolished governmental immu-

2, nity in a personal injury case involving a school district, 

27 Within five years supreme courts in California, Michi-

28 29 30 31 32 gan, Wisconsin, Minnesota, Alaska, and Arizona 

24. Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 
(Fla., 1957). 

25. Many courts prior to this time had permitted 
tort actions against municipalities when performing pro
prietary or business functions as opposed to governmental 
functions. See James G. Hammil, "The Changing Concept of 
Sovereign Immunity," Defense Law Journal, XIII (1963), 
pp. 653-77. 

26. Molitor_,v. Kaneland Community Unit District 
No. 302. 18 111, 2d 11, 163 N.E. 2d 89 (1959). 

27. Muskopf v. Corning; Hospital District, 55 Cal. 
2d 211, 11 Cal. Reptr. 89, 359 P.2d 457 (1961). 

28. Williams v. City of Detroit, 364 Mich. 231« 
111 N.W. 2d 1 (1961). 

29. Holytz v. City of Milwaukee, 17 Wis. 2d 26, 
115 N.W. 2d 618 (1962). 

30. Spanel v. Mounds View School District No. 621, 
264 Minn. 279, 118 II.W. 2d 795 (1962). 

31. City of Fairbanks v. Scharble. 375 P.2d 201 
(Alaska, 196277""^ 

32. Stone v. Arizona Highway Commission. 93 Ariz. 
384, 3^1 P.2d 107 (196377" 
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had abolished or modified in some degree the doctrine of 

governmental immunity in their respective states, the ori

gins of which can be traced deep into the pre-revolutionary 

33 *" history of this country and England. 

Questions leap at legal scholars from a rapid se

quence of actions of this type. Why did the Florida Court 

take the first step in 1957? Why did seven other courts 

within five years make similar rulings? Were there connec

tions between Florida's action and Illinois' action, and 

between Illinois* action, and California's, and between Cal

ifornia's and other states? 

Conventional legal dogma supplies us with answers, 

but they are not very convincing. In the accepted hierarchy 

of authority, precedents from other state courts are legi

timate sources of legal rules. Their decisions should 

supposedly be considered because they are fellow common law 

jurisdictions applying basically the same principles, and 

because it is desirable that the various states have uni

form laws. Consequently such precedents are considered 

"persuasive", while in-state precedents are considered "bind-
O I 

ing". So the theory goes. 

33• Hammil, od. cit., pp. 654-56. 

34• Noel T. Dowling, Edwin W. Patterson, and Richard 
R. Powell [eds], Materials for Legal Method (Brooklyn: Foun
dation Press, 1952), p. 7. 



19 

Nevertheless, in the governmental immunity cases 

some in-state decisions were overruled, and other-state 

decisions cited as partial justification for the new hold

ings. Obviously, the terms "binding" and "persuasive" are 

not very meaningful in explaining why the courts acted as 

they did. 

At this point a legal skeptic might be expected to 

exclaim, "See, what have we been telling you? Judges sim

ply make law according to their own wishes." But this is 

not the most parsimonious explanation. The question remains: 

Why did the several courts move in the same direction within 

the relatively short space of five years? One answer is 

that changes in the legal environment of the courts stimu

lated reconsideration at that particular time. 

I submit that there are three different types of 

case situations which elicit varying judicial responses. 

Case situation number 1 involves issues which are capable of 

resolution using a solid bedrock of in-state precedent. The 

law is well-settled not only in the particular jurisdiction 

where the case has arisen but elsewhere as well. No rever

sals or great leaps of precedent are expected, only minimal 

adjustments. 

Case situation number 2 involves issues of first 

impression, basic questions which have never been ruled upon 

by jurisdiction's highest court. Here judges may rely 
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heavily 011 outside authority, i.e. other-court decisions and 

periodicals. For example, when the preponderance of state 

supreme appellate courts have ruled one way on a question, 

often other courts feel compelled to fall in step. One 

Mississippi judge writes: 

When we do not have a binding decision of our 
own court, of course, we look to the applicable de
cisions of other states without regard to the state 
wherein the court deciding the case sits. If there 
is no contrariety of the opinion we usually adopt 
the general rule. If there is a division of author
ity, we try to adopt the rule that will best serve 
the state of Mississippi.35 

Some judges merely defer to the position held by a 

majority of states in cases of first impression. Quoted 

below is an excerpt from a New Mexico case involving the 

issue of whether a tort action may be initiated by a parent 

against his own offspring. Note the argument between the 

author of the majority opinion and the dissenting judge on 

over-reliance of other-state authority. 

Majority Opinion: 
Although there is some authority to the con

trary, the overwhelming majority of cases sustain 
the view that a parent or his representative cannot 
maintain an action in tort against an unemanci-
pated minor child... 

Dissenting Opinion: 
Since we have no precedent in New Mexico, we 

have no problem of state decisis such as was pres
ent in the government immunity cases. We should 

3 5» Letter from Robert G. Gillespie, Presiding Jus
tice of the Supreme Court of Mississippi, April 17 > 1970. 
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not blindly adhere to precedents from other juris
dictions, but should follow,,reason and logic in 
arriving at our conclusion. 

Frequently, becaxise of their prestige, particular 

state supreme courts will serve as models for -others in 

cases of first impression. These, of course, vary from 

judge to judge. For example, one practicing attorney in 

Utah said to me, "If you can find a California case, cite 

37 it to Judge Jones." Among other judges it might be New 

York or Florida or a dozen others. 

In case situations, number 1 and 2 judicial behav

ior usually conforms to the conventional hierarchy of legal 

authority. This is not true with our next legal catagory. 

Case situation number 3 involves legal principles which 

have come under question by academic critics and courts in 

other jurisdictions, but which are still applicable in the 

particular jurisdiction in which the case has arisen. As 

the volume of outside criticism concerning the old rules 

increases, the pull to abandon precedent becomes harder to 

resist. Judges perceive demands for change in the form of 

other-court opinions and law review articles. Demands 

from these sources do appear to have an impact. An eminent 

state supreme court chief justice admits, for example, that 

36. Nahas v. Noble, 77 N.M. 139. 141. U20 P.2d 
127, 129 (19^6). 

37. Richard Gordon, attorney, private interview 
in Brigham City, Utah, December 26, 1969. 
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her court tries to keep in "the mainstream" of the develop-

3 S 
ment of American case lav/. 

The same legal sources which demand change, also 

provide the authoritative support by which to overthrow 

"binding precedent"; for the Blackstonian notions of the 

political and legal community will not allow judges to make 

new rules out of whole cloth. There must be some objective 

normative basis for decision. Thus, while the strict 

application of stare decisis is rejected, legal authority 

is relevant and necessary. Its judicious use is a part of 

legal craftsmanship. As Karl N. Llewellyn writes, "The 

work of the job in hand...must fit and fit into the body 

flavor of the Law. 

The opinion quoted below serves as example of a 

number 3 case situation in which the overruling of prece

dent is related to other-state developments. The issue at 

hand is whether a wife may collect damages for loss of con

sortium due to the negligent injury of her husband: 

Although as we have stated, it is our conclu
sion that the majority opinion in Bernhardt v. 
Perry, supra, is clearly erroneous, it should be 
noted that at the time of that opinion the juris
dictions which had passed on the question almost 
unanimously had denied the right of the wife to 

38. Lorna E. Lockwood, Chief Justice of the Ari
zona Supreme Court, private interview in Phoenix, Arizona, 
April 10, 1970. 

39. Llewellyn, op. cit., p. 222. 
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recover for loss of consortium due to the negli
gent injury of the husband. It was not until an 
opinion by the Federal District Court for the 
District of Columbia in 1950 that any court per
mitted recovery by a wife... In Hitaffer v. 
Argonne Co. (Dist of Col.), £>7 U.S. App. D.C. 57> 
1$3 F.2d $11, 23 A.L.R. 2d 1366, the court...pro
ceeded to answer logically and convincingly the 
various reasons which had been asserted by the 
courts which had considered the question and de
nied the wife the right of recovery. 

Since the Hitaffer decision the question has 
been considered often. 

Eight jurisdictions including Michigan, Illi
nois, Iowa, Delaware, Arkansas, South Dakota, 
District of Columbia and Georgia have permitted 
the wife to recover. 

Often in number 3 case situations where there is 

heavy pressure to overturn precedent from academic circles 

and significant segments of the profession, courts will 

refuse to revise the status quo on the grounds that other 

state judiciaries have not found it necessary to change. 

In such conflicts other-state authority becomes an obstacle 

to change; its continued existence legitimates the status 

quo. For example, in an opinion in a criminal case invol

ving competing tests of insanity, there are these words: 

Since its announcement in 1954> the rule of 
the Durham case has not been adopted in a single 
state adhering to the M'Naghton Rule, and the 
most recent decisions expressly reject both the 
Durham Rule and the proposed American Law Insti
tute rule, and reaffirm M'Naghton cases cited. 

40. Novack v. Kansas City Transit, Inc., 365 S.W 
2d 539, 545 (Mo., 1963). 
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While we are not controlled by the number of 
cases of other jurisdictions we do believe that 
they are most persuasive under present day cir
cumstances . 41 

Reciprocal Influence Among; the 
Fifty States 

As I have tried to illustrate, the catagorization 

of decision situations into three basic patterns enables us 

to reach more sophisticated conclusions about the relation-
I O  

ship between legal authority and judicial influence. The 

kinds of authority used as references vary with case situa

tion types. In type number 1, in-state precedent is most 

important. In types number 2 and 3, however, courts often 

refer to other jurisdictions and legal commentators to jus

tify their decisions to themselves and others. 

This brings us to the central hypothesis of this 

dissertation: namely that each of the fifty states parti

cipates in an integrated system of communication and recip

rocal influence. Developments in one state trigger changes 

in others that otherwise might not take place. A corollary 

41. State v. Noble, 142 Mont. 2^4, 29$, 3$4 P.2d 
504, 511 (19637T" 

42. Influence is defined here as "a relation among 
actors in which one actor induces other actors to act in 
some way they would not otherwise act." See Robert A. 
Dahl, Modern Political Analysis (Englewood Cliffs, New 
Jersey: Prentice-Hall, 1963), p. 40. 



to this hypothesis is that some state supreme courts are 

more influential than others. There are, I believe, opin

ion leaders among the fifty state supreme courts which 

influence their sister courts in somewhat the same manner 

as industrial price leaders influence associate firms in 

particular industries. The influence does not operate in 

the bulk of appellate cases, but it does present itself in 

cases which have the greatest policy significance. 



CHAPTER II 

INDICES OF JUDICIAL INFLUENCE 

Research in Inter-court. Influence 

Two previous studies have pioneered in the measur

ing of influence among state courts. Rodney Mott in 1936 

attempted to measure the degree of esteem held by the legal 
10 

community for each of the fifty state supreme courts. 

Mott's index was based on the number of state cases re

printed in standard law school casebooks, the opinions of 
I 

a panel of prominent legal scholars, and a study of cita

tions in.United States Supreme Court opinions and state 

supreme court opinions. Each of these factors was given 

equal weight and combined into a general prestige (esteem) 

index. 

Of interest to the present study was Mott's use of 

state supreme court citations. Theoretically, he was 

measuring esteem, not influence. However, Mott recognized 

that the operational definition of the former eould be the 

same as the latter. Mott writes, "[The] extent to which 

the decisions of a court are followed is more than a mark 

43. Rodney L. Mott, "Judicial Influence," American 
Political Science Review, XXX (April, 1936), pp. 295-315* 

26 
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of its prestige; it is evidence of its influence on the gen

eral development of the lav/ in the United States. 

There were three serious difficulties, however, with 

Mott's use of state supreme court citations (whether he was 

measuring influence or prestige). First, he included in 

his index all of the cases cited in the opinions which he 

sampled—regardless of when they were decided. This di

lutes the accuracy of the index. If a court decides to 

cite a case decided fifty years past, this does not mean 

that the court from which the case originated is influential 

or prestigious during the contemporary period. 

A second difficulty with Mott's technique is that 

he does not distinguish between types of cases; torts, 

property, criminal, corporation, and contract cases are 

lumped together for consideration. This is disadvantageous 

to political scientists and lawyers who might be concerned 

with influence in specific areas of the law. Courts quite 

probably develop expertise and influence in one field and 

45 pay less attention to others. In order to get an accurate 

44« Ibid., p. 307. 

45 • Most of'the lawyers I have talked to agree 
that often courts appear to have more impact in some areas 
than others. This impression is confirmed by the results 
of the sample of cases and the questionnaire returns in 
this study. See this chapter, infra. 
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picture it is necessary to break down decisions into partic

ular areas of the law. 

A third difficulty in the Mott study is its failure 

to establish gradations of influential citations. From the 

context of the opinion it should be possible to get some 

idea of how highly the decision cited is regarded. If 

nothing else, whether or not the citation is in a majority 

or dissenting opinion should be noted. This would indicate 

whether a majority or a minority of the court found it per

suasive. 

Correcting the above deficiencies takes consider

able extra effort, and, considering the magnitude of the 

job, it is not surprising that Mott simplified his research 

design. 

A second study by Stuart S. Nagel has also been 
i  £ 

done in the area of inter-court influence. Instead of 

individual state courts as a basis of analysis, Nagel used 

the regional groupings of the West Publishing Company's 

National Reporter System in which the nation is divided into 

1+6. Stuart S. Nagel, "Sociometric Relations among 
American Courts," Southwestern Social Science Quarterly, 
XLIII (September, 1962), pp. 136-42. 
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seven regions. For each region volumes of supreme court 

and intermediate appellate court opinions are issued period

ically. 

Using the 1955-1959 Shepard's Citations which gives 

the complete judicial history of every reported case during 

the five-year period, Nagel took a stratified random sample 

of approximately 4>000 citations to cases decided in 1955• 

These citations were in opinions written between June, 

1955 and April, 1959. He also noted the number of times 

courts in different regions were cited approvingly or dis

approvingly. From the compilation of approval citations an 

influence ranking of regions was constructed. Nagel then 

attempted to explain why some regions were more influential 

than others by correlating influence scores with per capita 

income, number of cases decided per region, and geographic 

location. 

47. The seven regions are as follows: Atlantic 
(Maine, New Hampshire, Vermont, Rhode Island. Connecticut, 
New Jersey, Pennsylvania, Delaware, Maryland); Northeast 
(Massachusetts, New York, Ohio, Indiana, and Illinois); . 
Northwest (Michigan, Wisconsin, Minnesota, Iov/a, North 
Dakota, South Dakota and Nebraska); Southeast (West Vir
ginia, Virginia, North Carolina, South Carolina, and 
Georgia); Southern (Florida, Alabama, Mississippi, and 
Louisiana); Southwest (Kentucky, Tennessee, Missouri, 
Arkansas, and Texas); Pacific (Kansas, Oklahoma, Montana, 
Wyoming, Colorado, New Mexico, Idaho, Utah. Arizona, 
Nevada,' Washington, Oregon, and California). 

43. -Shepard's Citations (Colorado Springs: 
Shepard's Citations, Inc., 1955-1959). 
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Nagel's methodology in many ways was an improvement 

on Mott's. He specified his time period and also took into 

account whether a court was cited approvingly or disapprov

ingly. Moreover, Nagel tried to seriously explain why some 

courts were more influential than others. 

The Nagel study did have its deficiencies, however. 

Again, no attempt was made to distinguish between types of 

cases. All are reported alike in Shepard's Citations. 

Moreover, Nagel's methodology did not permit a determina

tion of the influence rankings of individual courts. If 

the ultimate goal is explanation, such a procedure is a 

definite limitation on inquiry, since it makes micro

analyses of particular courts impossible. 

Determination of Policy Areas 
and Scoring; Procedures 

The preceding Mott and Nagel studies were useful 

as guides to this research. Their most important contribu

tion was to suggest that citations in judicial opinions 

could be used to measure inter-court influence. After con

sidering the problems which Nagel and Mott encountered, the 

following research design was constructed. 

First, specific areas of the law were selected. 

After a somewhat cursory review of recent developments in 
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American law,^ I chose tort (private wrong) and criminal^ 

cases as the two general types to examine. Courts dealing 

with matters in these areas of the law are presently rede

fining many legal principles which involve important social 

and political issues. Thus, they are areas of interest for 

political scientists. 

Tort law has been in a state of flux for decades; a 

number of legal explosions have occurred. Some of the 

developments in governmental immunities lav; have already 

52 been recited in Chapter I. There has also been the sig

nificant extension of strict tort liability to manufacturers 

for damages resulting from faulty products. At the same 

time American state courts have been busily engaged in 

49. One of the best summaries of yearly legal devel
opments is the Annual Survey of American Law, 1955-1960. 

50. A tort will be defined as a violation of a 
"civil right not in itself consensual in character although 
cometimes connected with, or even arising from, a consen
sual transaction; a violation of such right by omission or 
commission resulting in the breach of a civil duty; and 
damage resulting from the breach of duty which is of such 
character as to afford a right of redress at law." See . 
Francis J. Ludes and Harold J. Gilbert [eds], Corpus Juris 
Secondum (Brooklyn: American' Lav/- Book Company, 1964) > 
LXXXVI, p. 923. 

51. A crime will be defined as "a wrong directly 
or indirectly affecting the public, to v/hich the state has 
certain punishment and penalties, and v/hich it prosecutes 
in its 'own name in what is called a criminal proceeding." 
See Ibid., XXII, p. 2. 

52. See supra, pp. 12-15. 
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defining the associated wrongs of invasion of privacy and 

53 defamation. 

In the area of criminal law great strides have been 

made by the United States Supreme Court, but the states 

also have been involved in the same constitutional process. 

5 4 5 5 With every Miranda v. Arizona and Mapp v. Ohio there 

are questions left unanswered; many of these are settled 

and defined by state courts. In addition, these courts 

have broad discretionary powers to establish evidentiary 

and procedural rules for the lower courts in their respec-

56 tive jurisdictions. 

A second step in formulating the research design 

was the decision only to measiire inter-court influence dur

ing the years 1955-1969. A period of this length was 

chosen to minimize the possibility of observations being 

affected by atypical years and to ensure that there would 

be enough data to determine significant scores for each 

state. Only decisions and citations during those years were 

surveyed and tabulated. 

53. Annual Survey of American Law, 1955-1969. 

54* Miranda v. Arizona, 3&4 U.S. 436, $7 Sup. Ct. 
1602, 16 L. Ed. 2d 694 (1966). 

' 55. Madtd v. Ohio, 367 U.S. 643, Si Sud. Ct. 1634, 
6 L. Ed. 2d 1IM""(196TTT~ 

56. Annual Survey of American Lav;, 1955-1959. 
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Finally, in examining each opinion, I took several 

factors into account in order to determine a court's 

degree of reliance upon the decision cited. It was decided 

that citations appearing in majority opinions should have 

greater weight than citations appearing in dissenting opin- • 

ions. Obviously, decisions cited in dissent have not been 

persuasive with a majority of judges; therefore, they should 

not be considered as influential as those cited by the 

majority opinion. 

court opinions should have greater weight than simple cita

tions to other-court opinions. The rationale behind this 

is that directly quoted language indicates a stronger reli

ance than does a simple citation. With these factors in 

mind the following system of scoring tort and criminal cases 

was devised: 

It was decided that direct quotations from other-

1. Direct quotation in other-court 
majority opinion $ points 

2. Simple citation in other-court 
majority opinion 4 points 

3. Direct quotation in other-
court dissenting opinion 2 points 

4. Simple citation in other-
court dissenting opinion 1 point 
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The point scores are admittedly arbitrary but not 

57 irrational. In order to minimize distortion, the differ

ences in influence which these scores represent must be 

taken into account. Based on a reading of cases, I believed 

that the ratio of points given for direct quotations to 

points given for simple citations ought to be at least 2 to 

1. At the same time, I felt that the ratio of points given 

for simple citations in majority opinions to points given 

for simple citations in dissenting opinions ought to be 4 

to 1, since this might come close to the actual ratios of 

disagreement on most courts. On the basis of these consid

erations the scoring procedure was adopted. 

It should also be noted that only cases which were 

approvingly cited were included. Cases mentioned solely 

for the purpose of being rebutted by the author of the opin

ion should not be considered influential. 

Random Sample of Tort and Criminal Cases 

At the outset of this research I estimated that I 

could at the most review 2,000 tort and criminal cases each. 

With these figures as upper limits, I determined which 

volumes of the West National Reporter System (regional 

57. For an explanation and defense of the use of 
such arbitrary weights see Andrew Hacker, "The Utility of 
Quantitative Methods in Political Science," in James C. 
Charlesworth [ed], Contemporary Political Analysis (New 
York: MacMillan, 1967), pp. 132-149. 
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reports) covered the years 1955-1959. Since 96$ volumes 

were involved, each volume was given a consecutive number, 

1-96$. Using a table of random numbers, a sample of vol-

5 $ 
umes was chosen. Every tort and criminal case was exam

ined in the volumes except for one-page per curiam and 

memorandum opinions. These latter cases invariably involve 

issues which are decided—on paper at least—by in-state 

authority. 

Since there are more criminal cases per volume than 

tort cases, 62 volumes supplied 1$11 criminal cases while 

96 volumes supplied 20001 tort cases. Tables 2 and 3 pre-

59 sent the findings from the samples. Note the differences 

between the influence scores and the number of simple cita

tions per state. In most cases there is a very close corre

lation between the two. 

5$. The sampling procedure used here was suggested 
to me by Bradley C. Canon and Dean Jaros, "State Supreme 
Courts—Some Comparative Data," State Government, XLII 
(Autumn, 1969), p. 26l. For information on sampling theory 
and technique I referred to Mildred Parten. Surveys, Polls. 
and Samples (Mew York: Cooper Square, 1950), pp. 290-330, 
and John T. Roscoe, Fundamental Research Statistics (Mew 
York: Holt, Rinehart and Winston, 1969), pp. 133-15$* 

59. Because Hawaii and Alaska did not become states 
until after 1955, I felt that it would be inappropriate to 
list their influence rankings in Tables 2, 3,4, 5 and 6, 
infra. The comparisons would be unfair. However, both 
cases and survey questionnaires from each state were review
ed in order to determine which other state courts influenced 
their courts after they had gained statehoodT 



Table 2. Influence Scores Derived from Tort Cases: 1955-1969 

State Scores From Scores From Total 
Supreme Majority Opinions Dissenting Opinions Influence 
Court Quotations Citations Quotations Citations Score 

New Jersey 88 152 2 1 ' 243 
California 112 116 4 1 233 
Minnesota 64 120 0 3 187 
Wisconsin 56 120 0 5 181 
Pennsylvania 6 4 100 0 0 I64 
Michigan 64 80 0 2 146 
Missouri 40 96 2 1 139 
New York 40 96 0 1 137 
Washington 8 100 4 1 113 
Iowa 16 92 • 0 0 108 
Illinois 48 48 0 0 96 
Oregon 8 84 0 0 92 
Kansas 16 64 0 0 80 
Arizona 24 52 2 ' 1 79 
Virginia 24 44 0 0 68 
New Mexico 24 44 0 0 68 
North Carolina 16 52 0 0 68 
Maryland 16 48 2 0 66 
Nebraska 8 56 2 0 66 
Florida 16 48 0 1 65 
Oklahoma 8 48 2 1 59 
Kentucky 8 48 0 3 59 
Arkansas 0 56 0 0 56 
Utah 8 44 0 2 54 
Ohio 24 28 0 1 53 
South Dakota 24 28 0 1 53 
Delaware •24 24 2 1 51 

O 



Table 2 (Continued). Influence Scores Derived from Tort Cases: 1955-1969 

State Scores From Scores From Total 
Supreme Majority Opinions Dissenting Opinions Influence 
Court Quotations Citations Quotations Citations Score 

New Hampshire 16 32 0 2 50 
Mississippi 0 40 0 2 42 
Indiana 8 32 0 0 40 
Colorado 8 32 0 0 40 
Wyoming 16 24 0 0 40 
Nevada 0 36 0 1 37 
Connecticut 8 24 0 1 33 
Massachusetts 0 32 0 0 32 
Idaho 0 23 2 0 30 
Alabama 0 23 0 2 30 
Tennessee 8 20 0 1 29 
Rhode Island 16 9 0 0 24 
West Virginia 8 12 2 . 2 24 
South Carolina 0 20 0 1 21 
Vermont 0 20 0 1 21 
Maine 0 20 0 0 20 
Montana 0 20 0 0 20 
North Dakota 0 16 2 0 18 
Texas 8 3 0 0 16 
Georgia 0 4 0 0 4 
Louisiana 0 0 0 1 1 



Table 3« Influence Scores Derived from Criminal Cases: 1955-1969 

State Scores From Scores From Total 
Supreme Majority Opinions Dissenting Opinions Influ< 
Court Quotations Citations Quotations Citations Score 

California 104 188 4 7 303 
Illinois 24 144 0 0 168 
Pennsylvania 56 100 2 1 159 
New Jersey 56 96 2 1 155 
Kansas 24 88 0 0 112 
New York 8 96 2 0 106 
Arizona 16 88 0 0 104 
Oregon 24 56 0 1 81 
Maryland 0 80 0 0 80 
Oklahoma 0 68 0 2 70 
Missouri 32 36 0 0 68 
Washington 0 60 0 2 62 
Nebraska 0 60 0 0 60 
Texas 0 56 0 1 57 
Nevada 24 32 0 0 56 
Minnesota 16 36 0 3 55 
New Mexico 16 36 0 1 53 
Kentucky 8 44 0 0 52 
Wisconsin 24 24 0 • 0 48 
Michigan 16 32 0 0 48 
Indiana 8 36 0 0 44 
Iowa 8 32 2 0 42 
Virginia 8 32 0 0 40 
Connecticut 8 32 0 . 0 40 
Florida 0 40 0 0 40 
Idaho 16 20 0 0 40 
Alabama a 28 0 0 36 



Table 3 (Continued). Influence Scores Derived from Criminal Cases: 1955-1969 

State Scores From Scores From Total 
Supreme Majority Opinions Dissenting Opinions Influence 
Co\irt Quotations Citations Quotations Citations Score 

Georgia 0 32 0 0 32 
Tennessee 8 20 0 2 30 
Colorado 0 28 0 2 30 
Massachusetts 20 0 0 28 
Louisiana 8 20 0 0 28 
Delaware 8 20 0 0 28 
Ohio 8 16 0 0 24 
Montana 8 16 0 0 24 
Arkansas 0 20 0 1 21 
South Carolina 0 20 0 0 20 ' 
Utah 0 20 0 0 20 
North Carolina 0 16 0 1 17 
New Hampshire 0 16 0 0 16 
Mississippi 0 16 o • 0 16 
Vermont 8 8 0 0 16 
West Virginia 0 16 0 0 16 
South Dakota 0 12 0 0 12 
Wyoming 0 8 0 1 9 
North Dakota 0 8 0 0 8 
Maine 0 8 0 0 8 
Rhode Island 0 8 0 0 8 

UJ 
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While one must always allow for sampling error, the 

probability of serious misrepresentation of the total pop

ulation of tort and criminal citations is low.^ The high 

correlation between tort influence scores and criminal 

influence scores (.71) indicates that influence in one 

area of the law is associated with influence in another. 

However, there are several states with large differences 

in their tort, and criminal influence scores. Not, for 

example, the state supreme courts of Michigan, Minnesota, 

and Wisconsin in Table 4« 

I also wanted an index that would simultaneously 

indicate the influence of state supreme courts in both 

areas of the law. Because the criminal and tort scores 

were derived from two samples differing in size, because 
« 

the samples represented case populations differing in size, 

and because I wished to have influence in each area of the 

law counted in equal measure, it was impossible to combine 

the raw influence scores. Consequently a combined index of 

judicial influence was constructed by converting tort and 

criminal influence scores to numbers of standard deviation 

units above or below the mean (called Z-scores). This 

60. For a discussion of the problems of sampling 
error see Parten, op. cit., pp. 290-330. 

61. Pearson correlation coefficient significant 
at the .05 level. See Chapter III for an explanation of 
the nature and the use of Pearson correlation coefficients. 
Also see Roscoe, 0£. cit., pp. 71-32. 
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Table 4* Combined Criminal-Tort Influence Scores: 
1955-1969 

State Supreme Tort Criminal Combined 
Court Z-Scores Z-Scores Z-Scores 

California 2 .35 4 . 66 7 .51 
New Jersey 3 .02 1 .89 4 .91 
Pennsylvania 1 .64 1 .97 3 .61 
Illinois .4-6 2 .13 2 .59 
New York 1 .17 .97 2 .14 
Minnesota 2 .04 .02 2 .06 
Wisconsin 1 .94 — .11 1 .83 
Missouri 1 .21 .26 1 .47 
Kansas .id 1 .09 1 .27 
Michigan 1 .33 — .11 1 .22 
Arizona .16 .94 1 .10 
Washington .75 .15 .90 
Oregon .39 .51 .90 
Iowa .66 — .22 • 44 
Maryland - .07 .49 .42 
Oklahoma — .19 .30 .11 
Nebraska — .07 .11 .04 
New Mexico — .03 — .02 — .05 
Kentucky - .19 — .04 — .23 
Virginia - .03 — .26 — .29 
Florida — .09 — .26 — .35 
Nevada — .57 • .04 — .53 
Indiana — .52 — .19 — .71 
North Carolina — .03 — .69 — .72 
Delaware — .33 _ .43 — .81 
Ohio — .30 .56 — .86 
Arkansas — .24 — .62 — . 86 
Texas — .94 .06 — .88 
Connecticut — .64 — . 26 — .90 
Utah — .28 — .63 — .91 
Colorado — .52 — .45 — .97 . 
Idaho — .70 .32 -1 .02 
Alabama — .70 — .33 -1 .03 
New Hampshire - .35 — .71 -1 .06 
South Dakota — .30 — .78 -1 .08 
Massachusetts — .66 — .48 -1 .14 
Tennessee — .71 — .45 -1 .16 
Mississippi - .49 — .71 -1 .20 
Wyoming - .52 - .84 -1 .36 
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Table 4 (Continued) Combined Criminal-Tort Influence 
Scores: 1955-1969 

State Supreme Tort Criminal Combined 
Court Z-Scores Z-Scores Z-Scores 

Montana - .87 - .56 -1.43 
South Carolina - .85 - .63 -1.48 
West Virginia - .80 - .71 -1.51 
Vermont - .85 - .71 -1.56 
Georgia -1.15 - .41 -1.56 
Rhode Island - .80 - . 86 . -1.66 
Louisiana -1.20 - .48 -1.68 
Maine - .87 - .86 -1.73 
North Dakota - .91 - .86 -1.77 



43 

placed both sets of scores on standard scales where they 

could be added together to form the combined index. This 

was done so that influence in one area would be equally 

weighted with influence in another area. The same results 

could theoretically be obtained if the distributions for 

each state in the entire population (96$ volumes) were 

known instead of merely the distribution of samples. 

Validity of the Indices 

Influence is an illusive .concept; the validity of 

any measuring device is difficult to determine. To what 

extent do the indices measure what they purport to measure? 

One criterion by which to test the indices is 

what the judges themselves say about inter-court influence. 

A questionnaire was sent to 207 supreme court judges—four 

from each state supreme court. The judges were selected 

on the basis of seniority since such men would have parti

cipated in a greater percentage of the decisions during 

1955-1969 than their more junior colleagues. However, chief 

justices were not included except when necessary to make 

up a state's quota of four. This was done on the advice 

of one lav; school professor who felt that chief justices 

62. See Ibid., pp. 53-57 for a discussion of the 
uses and properties of Z-scores. 

63. One state court, Delaware, has only three 
supreme court judges. Both the civil and criminal courts 
of Texas and Oklahoma received four questionnaires each. 
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would be busier than their associates and, therefore, more 

likely to overlook the questionnaire. After pretesting 

the questionnaire with several attorneys and one judge, 

this question was asked: 

American justices often look to the opin
ions of other courts to aid in their interpre
tations of the law. Since 195 5 > which three 
state supreme appellate courts have been most 
important in terms of influencing the decisions 
of your court in questions of tort law?64 

Exactly the same question was asked concerning 

criminal law decisions. On the questionnaire sheets, 

spaces were allotted for first, second, and third choices. 

If a state was placed in first place it received 3 points; 

second place received 2 points; and third place received 

1 point. Sixty of the 207 judges responded with usable 

questionnaires, a response rate of less than 30 percent. 

At least one judge in 35 out of the 50 states filled out 

65 
questionnaires. Nineteen other judges wrote explaining 

why they did not fill out the questionnaire. Most of these 

felt that they did not have enough data or experience to 

give an accurate answer. 

The findings from the survey are presented in 

Tables 5 and 6. 

64• See Appendix A for a copy of the full ques
tionnaire. 

65. See Appendix B for a state-by-state figure on 
respondents. 
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Table 5» Influence Scores Derived from Tort Questionnaires 

State Supreme Influence State Supreme Influence 
Court Scores Court Scores 

California 106 New Hampshire ' 1 
New York 57 Alabama 0 
New Jersey 27 Arkansas 0 
Illinois 27 Delaware 0 
Minnesota 14 Georgia 0 
Washington 8 Idaho 0 
Michigan 7 Indiana 0 
Massachusetts 6 Kentucky 0 
Wisconsin 5 Louisiana 0 
Pennsylvania 4 Maryland 0 
Maine 3 Mississippi 0 
Florida 3 Montana 0 
Oregon 3 Nebraska 0 
Iowa 3 Nevada 0 
Virginia 3 North Carolina 0 
Kansas 3 Rhode Island 0 
Oklahoma 2 South Carolina 0 
Arizona 2 South Dakota 0 
Colorado 2 Tennessee 0 
Connecticut 2 Texas 0 
New Mexico 2 Utah 0 
Ohio 1 Vermont 0 
North Dakota 1 West Virginia 0 
Missouri 1 Wyoming 0 
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Table 6. Influence Scores Derived from Criminal 
Questionnaires 

State Supreme Influence State Supreme Influence 
Court Scores Court Scores 

California 104 Alabama 0 
New York 59 Arkansas 0 
Illinois 37 Delaware 0 
New Jersey 17 Florida 0 
Arizona 7 Georgia 0 
Oregon 7 Idaho 0 
Minnesota 7 Indiana 0 
Maryland 5 Iowa 0 
Massachusetts' 5 Kentucky 0 
Washington 4 Louisiana 0 
Kansas 4 Mississippi 0 
Missouri 4 Montana 0 
Pennsylvania 4 Nevada 0 
Virginia 4 New Mexico 0 
Texas 4 North Carolina 0 
New Hampshire 3 North Dakota 0 
Colorado 3 Rhode Island 0 
Nebraska 3 South Carolina 0 
Michigan 2 South Dakota 0 
Maine 2 Tennessee 0 
Ohio 2 Utah 0 
Connecticut 1 Vermont 0 
Wisconsin 1 West Virginia 0 
Oklahoma 1 Wyoming 0 
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There are fairly high correlations between the 

questionnaire influence scores and the case influence 

scores. Between the tort case scores and tort question-

66 
naire scores the Pearson correlation coefficient is .61+ 

Between the criminal case scores and criminal question

naire scores, the Pearson correlation coefficient was 
/I ry 

.81. This tends to support the conclusion that the case 

indices are valid. 

Unqualified reliance, however, should not be 

placed on the questionnaire survey—whatever its findings. 

This was not a random sample of all the judges who parti

cipated in state supreme court decisions during the years 

1955-1969. Those who are now dead or retired could not be 

included. Moreover, the questionnaire response rate was 
« 

low. Consequently it is impossible to say how representa

tive the survey was of the total group. 

In addition, several judges indicated that they did 

not feel they could answer the survey questions without a 

serious study of past decisions. One judge wrote: 

I may state...that a decision may involve a 
number of issues and each issue may be decided 
by relying on the decision or decisions of a 
particular court and the other issue, decided by 
the holdings of other courts. So far, no one 
has undertaken the monumental task of perusing 

66.• Significant at .05 level. 

67. Significant at .05 level. 
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each opinion and it would be difficult for the 
respective, judges to perform such a t§isk, even 
with the opinions they have authored.0® 

Leaving the questionnaire findings aside, there is 

no other way to measure the validity of indices except 

through the subjective, non-quantitative judgments of 

scholars and members of the legal community. Most would 

probably acknowledge that California's paramount position 

69 
on the indices is correct; beyond that there undoubtedly 

would be some divergence of opinion. A comment typical of 

several received from various members of the legal commu-

' nity was given by a law clerk to a judge on the Hawaii 

Supreme Court: 

Clearly the Traynor Court out of California 
has been of great impact. And it has been so 
recognized in the Law Reviews. At the other end 
of the continent lies the New Jersey Supreme 
Court which is noted for its thorough and scho
larly opinions—ones which are to be relied upon 
and studied. Those two courts are standouts in 
a field in which there are few standouts.70 

This chapter has been devoted to the operationali-

zation of inter-court influence. A discussion of the 

68. Letter from William L. Paulson, Associate Jus
tice of the Supreme Court of North Dakota, March 30, 1970. 

69. At least one political scientist has noted the 
significant impact of the California Supreme Court during 
the last few decades. See Helmut Bader, "California's 
Pioneering Courts," in John P. Carney and William M. Alex
ander [eds], California and United States Government (Bos
ton: Allyn and Bacon, 1967), pp. 350-58. 

70. Letter from Michael A. Town, Lav/ Clerk to 
Associate Justice Bernard H. Levinson of the Supreme Court 
of Hawaii, March 24, 1970. 



positions of the state supreme courts on the three influ 

ence indices follows. 



CHAPTER III 

IDENTIFYING VARIABLES CONTRIBUTING 
TO JUDICIAL INFLUENCE 

The major concern in this chapter is the explana

tion of the differences in influence scores for the vari

ous state supreme courts. I begin with a brief discussion 

of primary causes of inter-court influence, namely the 

characteristics of persuasive judicial opinions. Second, 

various socio-economic and political variables are isolated 

which could affect the nature of judicial decision-making 

in particular courts. Hypotheses relating influence to 

these variables are presented and subsequently tested. 

The method of testing is correlation analysis which, for 
4 

those who are not familiar with statistics, is described in 

some detail. 

The Problem of Causation 

It is not difficult to identify the characteristics 

of a persuasive opinion. The prestige of its author and 

of the supreme court collectively are important. The opin

ion must also be well-researched and professionally 

written. This means, of course, that legal authority 

50 
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should be used logically and that the opinion be devoid 

71 • of evidence of personal or political prejudice. 

The most important characteristic of an influen

tial opinion, however, is its holding—the rule or rules 

of law announced by the court. Judges will not refer to 

other-court opinions if there is sufficient in-state 

72 authority for decision. The only case situations in 

which they regularly refer to the decisions of other 

courts are those dealing with completely new problems or 

73 • those presenting new solutions to old problems. 

Courts which are able to anticipate new develop

ments in the law serve as models for others. If a court 

is not innovative, if it refuses to make bold departures 

from existing policy, it will seldom be an influence leader 

71. See Chapter I for a discussion of the expec
tations placed upon those who occupy judicial office. 

72. On the average, for every seven decisions 
decided on the basis of in-state (or federal) authority, 
there' is only one which used other-state authority as an 
important standard for decision. Courts which are not 
committed to judicial activism do not often refer to other-
court opinions. One Wyoming judge writes,uI cannot say 
with any degree of assurance that our criminal law, other 
than the recent decisions emanating from the United States 
Supreme Court, has been particularly influenced by deci
sions emanating from other state appellate courts, and in
sofar as tort law is concerned, we have, unlike several 
other state appellate courts, rather consistently refrained 
from entrepreneuring into what we regard as a legislative 
function." Letter from Merman B. Gray, Chief Justice of 
the Supreme Court of Wyoming, March 31 > 1970. 

73* These case situations (numbered 2 and 3) have 
been referred to in Chapter I. 
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regardless of the professional craftsmanship of its judges 

or the prestige which they possess in the legal community. 

These latter characteristics are important as secondary 

factors, however. They are especially important in choos

ing between two alternative and opposing lines of other-
m 

state precedents. 

To say that Supreme courts are influential because 

they are innovative in their policy-making is still not an 

adequate explanation. The same might be said for prestige 

and legal craftsmanship as secondary causes of judicial 

influence. Innovative holdings and judicial prestige are 

not simply coincidental. These in turn are linked with 

the complex operation of various psychological, political, 

and socio-economic factors. The growth of American case 
« 

law is the product of the interaction of many variables. 

Hopefully, most of these can be measured and compared as 

to degree of impact. 

There has been a long, smoldering feud among scho

lars in several areas of political research over the rela

tive impact of "political" as opposed to "socio-economic" 

75 factors. The question is what are the most important 

factors in determining policy output: variables such as 

74. Dowling, 0£. cit., p. 241. 

75. Political theorists will be quick to point out 
that the disagreement is at least as old as Plato and Aris
totle. 
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governmental structure, party and pressure group activity, 

or environmental characteristics such as per capita in

come, urbanization, and industrialization? 

The debate has been particularly vigorous in Amer

ican state politics where comparative research is rela

tively easy. V. 0. Key's Southern Politics remains the 

major work in this area dedicated to the decisive position 

of the political. One of Key's major theses—that the 

type of party system affects governmental output—has not 

gone unchallenged.^ With the publication of.an article 

by Richard Dawson and James Robinson, the study of American 

77 state politics took a new direction. Using quantitative 

techniques and rigorously defined indices, they found no 

apparent relationship between inter-party competition and 

state and local expenditure on welfare-related policies 

after controlling for socio-economic variables. Dawson and 

Robinson's findings are contrary to the traditional assump

tions of Key and others that party competition—a political 

variable—is an important factor in deciding the distribu-

7 8 
tion of advantages between haves and have-nots. 

76. V. 0. Key, Jr., Southern Politics (New York: 
Alfred A. Knopf, 1949), pp. 298-311. 

77. Richard E. Dawson and James A. Robinson-, "Inter-
Party Competition, Economic Variables, and Welfare Policies 
in the American States," Journal of Politics, XXV (May, 
1963), pp. 265-39. 

73. Key, op. cit., p. 307. 



Other studies have followed the Dawson-Robinson 

effort. Political variables such as malapportionment, 

party control, voter turnout in office, and legislative 

services have been examined as to their effect on various 

state government policy outputs. Generally, such factors 

have been found to have little systematic independent 

effect. Instead, socioeconomic factors have appeared to 

79 be the best explanations of variations in output. One 

political scientist, Richard I. Hofferbert, has written: 

[The] challenges, rather than reassuring 
those who have asserted the relevance of par
ties, voting patterns, and government struc
tures, have demonstrated that the burden of 
proof now rests on those who hypothesize a pol
itics-policy relationship. The problem has not 
been resolved. 

This dissertation does not pretend to resolve the 

problem of which Hofferbert speaks; it only adds to its 

discussion. In the succeeding pages of this chapter, I 

present and test various hypotheses in an attempt to 

79. For example, see Thomas R. Dye, Politics, 
Economics and the Public (Chicago: Rand McNally, 1966),. 
Herbert Jacob, "The Consequences of Reapportionment: A 
Note of Caution," Social Forces, XLIII "(December, 1964), 
pp. 256-61, and Ira Sharkansky and Richard I. Hofferbert, 
"Dimensions of State Politics, Economics, and Public Pol
icy," American Political Science Review, LXII (September, 
1969)> pp. 867-79. But see Charles F. Cnudde and Donald 
J. McCrone, "Party Competition and V/elfare Policies in the 
American States," American Political Science Review, • LXII 
(September, 1969), pp. 853-66. 

SO. Sharkansky and Hofferbert, op. cit., p. 367• 
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explore the relationships between both socio-economic and 

political variables, and judicial influence. 

Socio-economic Dimensions of Influence 

If a major factor contributing to judicial influ

ence is a propensity to innovate, then the size of a 

state's population ought to be an important independent 

variable. The larger the population, the greater will be 

the chance that new issues, questions, and controversies 

will arise. Greater numbers of challenges to the legal 

status quo could logically be expected in a population of 

10,000,000 people than one of 1,000,000. 

There is also the possibility that courts in more 

populous states possess greater prestige than courts in 

less populous states. The competition among lawyers seek

ing large-state judicial office is probably more intense 

than in small states due to the sheer numbers of qualified 

candidates. The increased competition itself probably adds 

prestige to large-state judicial office. Secondly, there 

is the possibility of affecting many more people's lives 

by judicial rulings in heavily populated states as opposed 

to sparesely populated ones. A probable fallout from this 

increased power is increased prestige. The assumptions 

connecting innovativeness and prestige with population jus

tify the hypothesis below. The testing of it is discussed 
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along with other socio-economic hypotheses later in the 

chapter. 

Hypothesis 1. The greater a state's popu-
lation in relation to other states,the 
greater will be the influence score of its 
state supreme court in relation to other 
state supreme courts. 

Much of the common law has its origins in the con

flicts of the pre-industrial societies of England and Amer-

Si ica. The rules which courts fashioned in earlier times 

were meant to apply in rural settings; they often did not 

anticipate the somewhat different stresses and strains of 

urban civilization. However, only when a court encounters 

such problems within its own jurisdiction can it begin to 

modify anachronistic precedents. Supreme courts in highly 

urban states would be more likely to be engaged in this 

process of change than those in rural states, since they 

would be the first to encounter new problems. It would 

also seem likely that these more developed states, the 

places where creative legal talent is most likely to reside, 

would be the most receptive to new ideas. Consequently: 

Hypothesis 2. The greater a state's urbani
zation in relation to other states, the 
greater will be the influence score of its 
state supreme court in relation to other 
state supreme courts. 

Si. For one of the classic discourses on the inter
play between law and social and economic development see 
Oliver Wendell Holmes, The Common Law (Boston: Little, 
Brown, 1963). 
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The same increased-demand arguments used to jus

tify the selection of population and urbanisation as 

potential independent variables may be used in reference 

to state per capita income. Litigation is partially a 

function of wealth. Subsistence societies do not have the 

resources to devote to legal institutions. As a society 

becomes more affluent, greater proportions of its popula

tion avail themselves of the opportunity to become both 

lawyers and litigants in increasingly complex and time-

consuming controversies. New issues—especially non-eco

nomic questions—are raised for the first time. Just as 

increases in population and urbanization create new 

demands upon judicial systems, so do increases in per cap

ita income. 

Hypothesis 3. The greater a state's per 
capita income in relation to other states, 
the greater will be the influence score of 
its state supreme court in relation to 
other state's supreme courts. 

The three hypotheses were tested by correlating 

the socio-economic data for each of the 4$ states with 

their state supreme court influence scores. The results 

are shown in Table 7> infra. For those not initiated into 

the mysteries of statistics, it may be useful to first des-

scribe the procedures used to test the hypotheses. 
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The term correlation refers to the degree of corre

spondence or relationship between two variables. Corre

lated variables are those whose units tend to vary together 

—when one is larger, the other tends to be systematically 

larger or smaller. 

A correlation coefficient is an index of the 

strength of relationship between two variables (for example, 

state scores of judicial influence and per capita income 

data for each state). The most common measure of correla

tion for the type of data used in this study is the Pearson 

product moment correlation coefficient (r). Its range is 

from 1.0 to -1.0. If two variables are perfectly posi

tively correlated, than their r will be 1.0. This signi

fies that a direct relationship exists such that a higher 

score on one.variable is always associated with a higher 

score on the other variable. If the two variables are 

perfectly negatively correlated, than their r will be -1.0. 

this signifies that a direct relationship exists such that 

a higher score on one variable is always associated with 

a systematically lower score on the other variable. 

Most social science research has not reached the 

degree of precision which would involve perfect correla

tions very frequently. The r in most research is between 

-.99 and .99. '(A correlation coefficient of .00 signifies 
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that there is no relationship, positive or negative, 

between two variables). So what does a coefficient such 

as .80 tell us? 

First, we know that there is a positive linear 

relationship between two variables, but that it is not per

fect. This means that there is a tendency for higher 

scores on one variable to be associated with higher scores 

on the other variable, but that it does not occur every 

time. However, we do not know whether this association is 

likely to have happened by chance or not. It is always 

possible that such combinations occur at random, but how 

probable is it? 

There are formulas for computing the probability 

of such occurence, since one cannot tell simply by looking 

at the correlation coefficient. In this case we can find 

that a .80 correlation coefficient could not have happened 

by chance more than 5 times out of 100. In other words, 

this r is "significant" at the .05 level. This level is 

the customary level at v/hich social scientists begin to. 

infer that there is a non-random association between two 

variables. However, this is an arbitrary level; it could 

be set at .10 (10 times out of 100) or .01 (l time out of 

100) depending on the degree of accuracy desired. The 

researcher himself selects the level of significance with 
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which he feels comfortable. The most important thing to 

remember is that the higher the correlation coefficient, 

the greater the probability the association has not occured 

as the result of chance. 

One of the most useful attributes of the correla

tion coefficient is that by squaring r, one can obtain the 

proportion of the variance of a variable which'can be pre

dicted from another variable. For example, if a correla

tion coefficient between influence scores and variable X 

were .50, this would mean that 25 percent of the variance 

of influence scores could be accounted for by variable X. 

A final cautionary note should be interjected 

here. A significant correlation is not proof of a cause-

and-effect relationship. It is merely an indication that 

two variables are associated together probably as the re

sult of some other factor than chance. It may be that the 

variances in both are being caused by some unknown third 

variable. The section on partial correlation discusses 

$2 
this problem further. 

With this background, let us now turn to the corre

lations between state supreme court influence scores and 

the three socio-economic variables. 

8 2 .  Hubert M. Blaylock, Social Statistics (New 
York: McGraw-Hill, I960), pp. 273-325. 
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Table 7» Correlations Between Influence Scores and 
Three Socio-economic Variables3 

Tort Criminal Combined Criminal-
Scores Scores Tort Scores 

Population^ .59 .68 .67 

Urbanization0 .44 *54 »53 

Per Capita^ .43 .4$ »50 
Income 

a. The table entries are Pearson product moment 
correlations.. All are significant at the .05 level. 

b. The means of the yearly estimates of popula
tion and per capita income for 19-55-1969 were used in 
computing the correlation coefficients. See Appendix C 
for state-by-state figures. 

c. The percent of each state's population living 
in urban areas in I960 was used in computing the correla
tion coefficients. See Appendix C for state-by-state 
figures. 

Table 7 shows that there is a positive association 

of the socio-economic variables of population, urbaniza

tion, and per capita income with the influence scores. 

That this association probably did not result from chance 

is indicated by the fact that each of the correlation coef

ficients is significant at the .05 level. It will be 

remembered this is statistical language meaning that the 

association could not have occured by chance more than 5 

times out of 100. The hypotheses are valid judging from 

the results of this analysis. State population is the most 

important explanatory variable followed by urbanization, 



62 

and then, per capita income. The basis of this conclusion 

is the size of each of the correlation coefficients in 

relation to those of the other variables. 

Political Dimensions of Influence 

Socio-economic variables do not explain the total 

variation in influence scores among the 48 state supreme 

courts. There are political variables to be considered 

also. In this section several of these are isolated and 

presented as tentative explanations. The variables chosen 

are the easiest to measure; they may or may not be the 

most important. As with the socio-economic variables, cer

tain theoretical assumptions guided their selection. Re

sults from correlation analysis are presented after each 

political variable has been introduced and defined. 

Courts are not isolated from other branches of 

government or society. Judicial attitudes have their roots 

in a state's political culture. It is commonly assumed 

that Democratic political elites (at least non-Southern 

ones) tend to be more "liberal" than Republican political 
go 

elites. p The terms "liberal" and "conservative" can mean 

83. Angus Campbell. _et al., The American Voter 
(New York: John Wiley, 1964), pp.~T21-22. Herbert 
McCloskey, "Conservatism and Personality," American Poli
tical Science Reviev.', LII (March, 195^), pp. 44-45* James 
McGregor Burns, The Deadlock of Democracy (Englewood Cliffs, 
New Jersey: Prentice-Hill, 1963). 
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both commitment to social change through governmental 

action and adherence to specific policy and ideological 

positions; for example, liberals generall}1" are identified 

with extensions of social welfare programs. For the pur

poses of this study, however, we are interested mainly in 

liberalism as commitment to social change through govern

mental action. 

Assuming party affiliation and liberalism can be 

equated at the state level, it would be expected that in 

states where the governor's office has been dominated by 

Democrats, politically innovative persons would be elevated 

to the state supreme court. This tendency would even per

sist in elective systems. Recent studies have indicated 

that in states which elect their qudges, governors still 

appoint at least half of the highest court seats as a result 

Shot unfinished terms. ̂  Thus, it is contended: 

$5 
Hypothesis l+. The greater the Democratic 
party control of a state governorship in 
relation to other states, the greater will 
be the influence score of the state supreme 
court in relation to other state supreme 
courts. 

$4* Herbert Jacob, Justice in America (Boston: 
Little, Brown, 1965), p. 97. 

85. Northern and Western Democrats are often ideo
logically different from Southern Democrats. Consequently, 
I test this hypothesis both nationally and then for 37 non-
Southern states. 
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Table 3 presents election statistics on Democratic 

control of state governorships. The data in this table 

was used to test the above hypothesis. 

The proposition was put forth in the preceding dis

cussion that political party control of state governorships 

might have some ultimate effect upon the type of people 

selected to sit on state supreme courts. Political party 

control, however, is not the only variable which could 

possibly affect judicial recruitment. 

In l£$9 Lord Bryce commented that popular elections 

and small salaries worked to lower the character of the 

$6 
American judiciary. Judicial reformers, before and since 

Lord Bryce's statement, have contended that changes in 

these and other features of judicial recruitment need to 

be made in order to attract men of high quality. 

Jacksonian democracy brought about the popular 

election of judges in a majority of states, but there have 

been reactions to this process of judicial selection ever 

since. A persistent and popular belief—at least among 

legal and educational elites—has been that the people are 

$7 
generally poor judges of legal competence. 

36. Quoted in Roger J. Traynor, "Who Can Best 
Judge the Judges," Virginia Lav; Review, LIII (October, 
1967), pp. 1266-1282. 

&7« Glenn R. Winters, "Selection of Judges—An 
Historical Introduction." Texas Law Review, XLIII (June, 
1966), pp. 1021-097. 



Table 8. Years of Democratic Control of Governorship in 
48 States: 1950-1969a 

Years of Years of 
Democratic Democratic 

States^3 Control States Control 

Alabama 20 Ohio 10 
Louisiana 20 California 8 
Mississippi 20 Kansas 8 
Missouri 20 Maryland 8 
North Carolina 20 Massachusetts 8 
South Carolina 20 Nebraska 8 
Tennessee 20 Nevada 8 
Texas 20 New Mexico 8 
Georgia 18 North Dakota 8 
Montana 18 Oklahoma 8 
Virginia 18 Pennsylvania • 8 
Kentucky 17 Washington 8 
Arkansas 16 Arizona 6 
New Jersey 16 Delaware 6 
Connecticut 16 New Hampshire 6 
Florida 16 Utah 6 
Michigan 12 Vermont 6 
Rhode Island 12 Wisconsin 6 
West Virginia 12 New York 4 
Colorado 10 Wyoming 4 
Illinois 10 Oregon 2 
Indiana 10 South Dakota 2 
Iowa 10 Idaho 0 
Maine 10 
Minnesota 10 

a. A 20-year period was chosen since it can be 
assumed that judges selected between the years 1950-1955 
would remain on the bench to have some impact upon their 
courts' decisions in the 1955-1959 period. 

b. This data was compiled from Richard M. Scammon 
[ed], America Votes (Washington, D. C.: Governmental 
Affairs Institute, 1963), and U. S. Department of Commerce, 
Bureau of the Census, Statistical Abstract of the United 
States: 1969 (Washington, D. C.: Government Printing 
Office, 1969). 
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After the Civil War a number of states actually 

shifted back to pre-Jacksonian gubernatorial and legisla

tive appointment systems after the occurrence of graft and 

scandal in connection with judicial elections. The alleged 

inability of the electorate to judge was the underlying 

SB 
justification for most of the shifts. 

The simple appointment systems were still far from 

adequate for some legal reformers. New plans were devised 

which called for bar association participation in the 

selection process. In 1940 Missouri adopted a plan which 

called for the filling of judicial vacancies by appoint

ment by the governor from a list of names submitted by a 

non-partisan nominating commission composed of lawyers, 

judges, and lay citizens. Once a judge has served a term, 

the voters approve or disapprove his performance in office 
go 

in a non-competitive election. In other states similar 

types of merit (Missouri) plans have been adopted. Their 

main distinguishing feature, however, is formal bar asso

ciation participation in the selection process. 

Given the assumptions of the legal reformers, what 

do these procedures have to do with judicial influence? 

First, popular election systems are more likely than other 

88. Ibid. 

89. Ibid. 



67 

recruitment systems to select men of low professional sta

tus and sub-standard legal skills. We can assume that 

governors, and legislators (many of whom are lawyers) are 

more familiar with the prerequisites of judicial office 

than the average voter. Thus, there will be less chance of 

selecting undesirable candidates in states which have guber

natorial, legislative appointment, or merit plan systems. 

The following, hypothesis reflects this assumption: 

Hypothesis 5» Supreme courts with non-popu
lar election systems are more likely to 
possess greater influence scores than supreme 
courts with popular election systems. 

There is, of course, no readily available quantita

tive differentiation between types of recruitment systems. 

For the statistical tests which we are using in this disser

tation it is necessary to develop -numerical indicators for 

electoral and non-electoral systems. The problem is easily 

solved. Any numbers which differentiate the two systems 

90 
may be used. To minimize computation the score 0 was 

used for electoral systems and 1 for non-electoral systems. 

In Table 9» the dominant recruitment systems in 

the time period under study are indicated. By dominant, I 

mean the system which was used in the state during a major

ity of the years 1955-1969. 

90. Roscoe, op. cit., p. discusses this pro
cedure. 



Table 9. Methods of Judicial Selection for 4$' State 
Supreme Courts: 1955-1969a 

Popular 
Election 
Systems 

Non-Popular 
Election 
Systems 

Alabama 
Arizona 
Arkansas 
Colorado 
Florida 
Georgia 
Idaho 
Illinois 
Indiana 
Iowa 
Kentucky-
Louisiana 
Maryland 
Michigan 
Minnesota 
Mississippi 
Montana 
Nebraska 

Nevada 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
South Dakota 
Tennessee 
Texas 
Utah 
Washington 
West Virginia 
Wisconsin 
Wyoming 

California0 
Connecticut" 
Delaware" 
Kansas0 
Maine" 
Massachusetts" 
Missouri0 
New Hampshire" 
New Jersey^ 
Rhode Island" 
South Carolina"3 
Vermontk 
Virginia" 

a. Information compiled from Book of the States 
(Chicago: Council of State Governments, 1955-1969). 

b. States with legislative election systems. 

c. States with merit plan systems. 

d. States with gubernatorial appointment systems. 
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While changes have been urged in the manners of 

judicial selection, there has also been a very strong move

ment to upgrade supreme court and trial judges salaries. 

The American Judicature Society, a long-established organ

ization dedicated to legal reform, inaugurated in 1961 an 

91 increased judicial compensation campaign. The argument 

of the reformers is simply that adequate pay attracts a 

higher quality of judicial personnel. "Quality" means at 

the very least the attraction of men of high status in the 

legal community who might not otherwise serve on the judi

ciary. The legal skills of such men would be above average. 

All this ought to make a difference in a state supreme 

court's influence with other states. 

Hypothesis 6. The greater a state's compen
sation of its supreme court judges in relation 
to other states, the greater will be the influ
ence score of the supreme court in relation to 
other state supreme courts. 

The average salary of state supreme court judges 

for 1955-1969 are presented in Table 10. These figures 

were used to statistically test Hypothesis 6. 

Linkages between influence and the preceding poli

tical variables—party control, recruitment systems, and 

judicial compensation—have been based upon the assumption 

that such things would have an effect on the selection of 

certain types of judicial candidates over other types. 

91. American Judicature Society, "The Campaign for 
Adequate Judicial Compensation," Journal of the American 
Judicature Society, XLIX (February, 1966), ppl 163-67. 
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Table 10. Average Yearly Salaries for State Supreme Court 
Judges: 1955-1969a 

Average Average 
State Salary State ' Salary 

New York $37,714 Oregon $18,357 
Pennsylvania 31,428 Virginia 18,250 
Illinois 30,428 New Mexico 17,500 
California 27,228 South Carolina 17,428 
New Jersey 26,857 Tennessee • 17,285 
Massachusetts 24,528 Arizona 17,214 
Michigan 23,857 New Hampshire 16,982 
Maryland 23,500 Iowa 16,071 
Connecticut 22,928 Colorado 16,000 
Washington 21,428 Kansas 15,785 
Texas 21,214 Arkansas 15,571 
Louisiana 21,000 Kentucky 15,428 
Delaware 20,929 Maine 15,428 
Missouri 20,928 Oklahoma 15,357 
Florida 20,714 Alabama 15,214 
Ohio 20,571 Mississippi 14,642 
Minnesota 20,214 Nebraska 14,357 
Georgia 19,928 Wyoming 14,000 
Indiana 19,800 

19,785 
Idaho 13,857 

North Carolina 
19,800 
19,785 Montana 13,600 

Wisconsin 19,785 North Dakota 13,428 
West Virginia 19,571 Utah 13,414 
Nevada 19,500 Vermont 13,000 
Rhode Island 19,000 South Dakota 12,714 

a. Data compiled from Book of the States (Chicago: 
Council of State Governments, 1955-1969. 
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The next set of variables, however, relate as much 

to judicial policy-making processes as they do to recruit

ment processes. It will be remembered from the discussion 

in Chapter I that there are strong pressures upon the 

judiciary to adhere to the role of the judge as a law-

finder or interpreter rather than as a law-maker. Cer

tainly, a judge who chooses to ignore the former role 

expectations can expect a great deal of criticism. The 

more innovative a judge is in his opinions the greater the 

possibility that he is opening himself up to attack from 

political enemies. In systems where there is frequent 

opportunity to electively or appointively challenge judges, 

it may be argued that they will be reluctant to take new 

policy stances. Thus, the length of the judicial term of 

office may be a critical factor affecting the degree of 

judicial activism on state supreme courts. 

Hypothesis 7» The longer the terms of 
office for a state's supreme court judges 
in relation to other states, the greater 
will be the influence score of the supreme 
court in relation to other state supreme 
courts. 

The terms of judges during the 1955-1969 time per

iod are presented in Table 11. These figures were used to 

statistically test Hypothesis 7. It should be noted that 

with the several states which have life appointment—Massa

chusetts, New Hampshire, New Jersey, and Rhode Island— 



Table 11. Terms of State Supreme Court Judges: 
1 <~ 

1955-
1969a 

of State Supreme Court Judges: 

Term of Term of 
Office Office 

State in Years State in Years 

Massachusetts Life (25)c Michigan 8 
Rhode Island Life (25)° Mississippi 8 
New Hampshire To age 70 (25)° New Mexico 8 
New Jersey 7 with reap North'Carolina 8 

pointment for Tennessee 8 
life (20)c Wyoming Sb 

Pennsylvania 21 Iowa 7 
Marj^land 15 Maine 7 
Louisiana 14 Alabama 6 
New York 14 Arizona 6 
California 12 Florida 6 
Delaware 12 Georgia 6 
Missouri 12 Idaho 6 
Virginia 12 Indiana 6 
West Virginia 12 Kansas 6 
Colorado 10 Minnesota 6 
North Dakota 10 Montana 6 
South Carolina 10 Nebraska 6 
Utah 10 Nevada 6 
Wisconsin 10K Ohio 6 
Illinois 9 Oklahoma 6 
Arkansas a Oregon 6 
Connecticut s South Dakota 6 
Kentucky a Texas 6 

Washington 6 
• Vermont 2 

a. Data compiled from Book of the States (Chicago: 
Council of State Governments, 1955-1969). 

b. Both Illinois and Iowa changed the length of 
the terms of office for supreme court judges during 1955-
1969; Iowa from 6 to 8 and Illinois from 9 to 10. The 
figures for the states in Table 11 represent the rounded-
off average terms of office for the 15 year period. They 
were obtained by multiplying the two terms of office for 
each state by the number of years they were in force. Then 
the two products for each state were added together and 
divided by fifteen. This yielded a mean term of office on 
which any fractions were rounded off to the nearest whole 
number. 

c. Figures in parantheses represent the artificial 
terms of office used for statistical tests. 
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there was, of course, no set number of terms in years. In 

order to include these states in statistical tests, each 

state except New Jersey was given as a substitute the time 

period of '25 years. New Jersey, because its judges have to 

serve 7 years and then may be reappointed for life, was 

given the time period of 20 years. 

Since we are assuming that the length of the term 

of office varies directly with the degree of judicial secur

ity, it did not seem inappropriate to give artificial terms 

of office to the four states. The time of 25 years was 

chosen because it was greater than any of the set terms of 

office in the other states and because it could roughly be 

the period of time a judge in good health might expect to 

serve. New Jersey was only given 20 years—admittedly an 

arbitrary figure—because of the initial term of 7 years 

before life appointment. 

If judicial insecurity might be heightened by short 

terms' of office, it should also be increased by the presence 

of political parties which compete vigorously for state 

offices. First, it can be assumed that such competition 

will enhance the probability of serious challenges for 

state supreme court incumbents in states which have elec

tions. We have already stated that competition may make 

candidates wary of significant policy change. Second, in 
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both elective and appointive states, public criticism of 

judicial decisions might be more severe if there are 

strongly competing political parties. Severe criticism 

and threats of political action against the courts have at 

the national level been factors limiting the scope of 

92 action of the courts. Consequently: 

Hypothesis 8. The greater the degree of 
inter-party competition for state offices 
in relation to other states, the less will 
be the influence score of the state's 
supreme court in relation to other supreme 
courts. 

Unfortunately, there are not systematic collections 

of judicial election statistics. Therefore, the measure of 

the degree of inter-party competition has to be some other 

indicator. Table 12 presents the average percent of the 

total vote for the runner-up candidate for governor in all 

elections between 1955 and 1969.^ The gubernatorial vote 

was chosen as an indicator of inter-party competition 

because it is the highest state-wide office. 

Unfortunately, there is not much comparative data 

on intra-court patterns of behavior. We know little of the 

unwritten norms which affect the daily operation of state 

court systems. 

92. See Murphy, Congress and the Court, pp. 245-
68 for an account of the role public criticism played dur
ing the 1950's. 

93. The idea for this index came from Richard I. 
Hofferbert cited in Jack L. Walker, "The Diffusion of Inno
vations Among the American States," American Political 
Science Review, LXIII (September, 1969), p. 885. 



Table 12. Average Percent of Total Vote for Guberna
torial Candidate Coming in Second: 1955-1969 

Average , Average 
Percent of Percent of 

State Total Vote State Total Vote 

Delaware 43.6 Idaho 43.3 
Wisconsin 47. S Arizona 43.7 
Illinois 47.6 New Hampshire 43.7 
Minnesota 47.2 Maryland 43.4 
New Mexico L 7 . 2  California 43.1 
Maine 46.5 Connecticut 42.7 
Pennsylvania . 46.4 North Carolina 42.3 
Indiana 46.0 West Virginia 42.0 
Wyoming 45.9 Mississippi 41.5 
North Dakota 45. S Ohio 41.5 
South Dakota 45.7 Nevada 40.3 
Washington 45.7 Montana 40.2 
Massachusetts 45.5 Virginia 40.1 
Michigan 45.3 Utah 3^.7 
Rhode Island 45.2 Florida 33.1 
Oregon 45.1 Oklahoma 36.0 
Kentucky 44. $ Arkansas 32.9 
New Jersey 44.7 Texas 27.7 
Kansas 44 • 6 Mississippi 19.2 
Iowa 44.5 Georgia 15.5 
New York 44.4 Tennessee 14.4 
Colorado 44.1 Alabama 14.0 
Nebraska 44.0 South Carolina 13.9 
Vermont 44 • 0 Louisiana 13.8 

a. Data compiled from Richard M. Scammon [ed], 
America Votes (Washington: Governmental Affairs Insti
tute^ 1968), and U. S. Department of Commerce, Bureau of 
the Census, Statistical Abstract of the United States: 
1969 (Washington, EL C.: Government Printing Office, 
1969). 
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In some jurisdictions there appears to be a very 

strong bias against written dissents. A premium is placed 

upon judicial agreement possibly as a result of the idea 

that a unanimous court signifies that the decision is 

9L "better law". Such norms may encourage judges to side

step important but controversial issues. 

The discouragement of dissenting opinions may 

often be a bias in favor of the legal status quo. At the 

state court level, it is frequently the dissenter who is 

trying to persuade a majority to reject stare decisis. The 

dissenting opinion may be an important persuasive tool 

95 
toward that end. We would expect courts which are judi

cially "active" to be high dissenting courts. 

Hypothesis 9. The greater the rate of 
dissent on a supreme court in relation to 
other supreme courts, the greater will be 
the influence score of the supreme court in 
relation to other state supreme courts. 

Table 13 presents the percent of cases in which 

dissent occurs on state supreme courts. These figures were 

used to statistically test Hypothesis 9. They were drawn 

94. This statement was given as a possible reason 
for the low level of dissent on the Arizona State Supreme 
Court by its Chief Justice, Lorna E. Lockwood, Phoenix, 
Arizona, April 10, 1970. 

95. I reached this impression from reading a num
ber of the opinions in my survey; it may be much less true 
in the United States Supreme Court level, however. For a 
discussion generally of the uses of the dissenting opin
ion see Walter F. Murphy, Elements of Judicial Strategy 
(Chicago: University of Chicago Press, 1964). 
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Table 13. Dissent on State Supreme Courts: 1961-1967 

• 

Percent of Percent of 
Cases Cases In 
In Which Which Dis

State Dissent Occurs State sent Occurs 

New York 49.0 South Carolina 9.0 
Pennsylvania 40.3 Georgia g.4 
Indiana 35.$ Illinois ' 7.2 
California 31.7 Colorado 7.1 
Ohio 26.4 New Hampshire 7.0 
Michigan 26.2 Minnesota 6.4 
Louisiana 24.8 Alabama 6.2 
Florida 21.5 Maryland 6.1 
South Dakota 18.4 Wyoming 6.0 
Montana 16.2 Arizona 5.9 
Utah 15.6 Connecticut 5.8 
Kansas 15.2 North Dakota 5.5 
Idaho 13.0 Nebraska 4.,3 
Arkansas 12.6 North Carolina 3.9 
New Jersey 12.0 Delaware 3.0 
West Virginia 12.0 Rhode Island 2.9 
Oregon 11.6 Massachusetts 2.a 
Iowa 10.S Mississippi 2.6 
Vermont 10.0 New Mexico 2.6 
Wisconsin 9.6 Virginia 2.6 
Nevada 9.0 Maine 2.0 
Kentucky 9.0 Tennessee 0.0 

a. There are two supreme courts, civil and crimi
nal, in Texas and Oklahoma. In Washington and Missouri the 
courts sit in separate divisions as well as en banc. Con
sequently, Jaros and Canon presented several percentages 
for each state. This data could not be used because of the 
problem of combining two or three percentages into single 
figures necessary for the Pearson product moment correlation 
computations. 
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from a random sample of state supreme court cases taken in 

Q6 
a study by Bradley C. Canon and Dean Jaros.' Obviously, 

we are making a critical assumption that dissent is a 

fairly stable pattern of behavior and that the data would 

not be greatly different if the random sample was taken for 

the 1955-1969 period. 

State judicial systems appear to possess varying 

attitudes toward the affirming of precedents of lower courts. 

Such attitudes might affect a court's policy output, and 

thereby, its influence with other courts. 

Innovation in judicial systems usually begins at 

the top. The prevailing attitude is that precedent should 

97 
be changed at the appellate level. If supreme courts are 

reluctant to overturn lower court rulings because of a 

sense of deference or respect, the judicial system as a 

whole will be biased against non-incremental shifts of pol

icy. Consequently: 

Hypothesis 10. The greater a supreme court's 
rate of appealed decisions affirmed in rela
tion to other states, the lower will be the 
influence scores of the supreme court in 
relation to other state supreme courts. 

Table 14 presents the percent of appealed decisions 

affirmed by 4$ state supreme courts during 1961-1967. This 

96. Canon and Jaros, op. cit., pp. 260-64* 

97* Dowling, op. cit., p. 239. 



79 

Table 1/+. Appealed Decisions Affirmed by State Supreme 
Courts: 196l-1967a 

• Percent of Percent of 
Appealed Appealed 
Decisions Decisions 

State Affirmed State Affirmed 

Indiana 76.5 Iowa 63.2 
Connecticut 76.2 Vermont 62.1 
Utah 75.2 Nevada 61.9 
New Hampshire 75.0 Maine 61.8 
New Mexico 74.3 Tennessee 61.4 
Minnesota 73.2 South Carolina 60.2 
Alabama 72.6 Illinois 59.6 
South Dakota 71.9 Michigan ' 5^.3 
Arkansas 70.7 Idaho 5S.7 
Delaware 70.2 Georgia 57.3 
North Dakota 70.2 North Carolina 57.0 
Montana 69.5 Massachusetts 56.7 
Kansas 63.6 Wyoming . 54.5 
Pennsylvania 6$. 8 Florida 54.2 
Wisconsin 67.6 Mississippi 53.0 
Nebraska 66.5 West Virginia 50.7 
Oregon 66.2 Louisiana 50.5 
Colorado 65.0 New York 47-1 
Maryland 64.9 California 44.3 
Kentucky 64.7 Ohio 44.6 
Rhode Island 64.6 New Jersey 44.4 
Arizona 63.3 Virginia 40.9 

a. There are two supreme courts, civil and crim
inal, in Texas and Oklahoma. In Washington and Missouri 
the courts sit in separate divisions as well as en banc. 
Consequently, Jaros and Canon presented several percen
tages for each state. This data could not be used because 
of the problem of combining two or three percentages into 
single figures necessary for the Pearson product moment 
correlation computations. 
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data was obtained by a random sample of state supreme court 

cases from the Canon and Jaros study alluded to earlier.^ 

As with the index of dissent, we make the assumption that 

percentages of lower court decisions affirmed is a fairly 

stable figure. 

One final political variable remains to be dis

cussed. Studies by the Council of State Governments have 

shown that there are wide differences in the numbers of 

written opinions issued yearly by the various state supreme 

courts. In 1967, for example, the Supreme Court of Maine 

issued opinions while the Kentucky Court of Appeals 

issued 637»^ 

These variations occur for a number of reasons. 

Some state supreme courts are relieved from writing large 

numbers of full opinions by intermediate appellate courts 

which share the burden of appellate opinion-writing. Other 

courts have their workloads restricted by statutes regu

lating the types of cases v/hich they can hear."^^ Another 

important factor is the style of opinion writing of the 

judges; lengthy and well-researched opinions take time, and, 

so, there is less opportunity to issue large numbers of 

opinions than if less detailed opinions were written. More-

92. Canon and Jaros, op. cit., p. 264. 

99• Workload of State Courts of Last Resort, 1965-
1967 (Chicago: Council of State Governments, 1968), pp. 10-
lTJT" 

100. See James Willard Hurst. The Growth of Ameri
can Law (Boston: Little, Brown, 1950), pp. 88-107. 
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over, a number of courts tend to decide many appeals with

out writing full opinions. Instead many make use of short 

, 101 
memoranda. 

It could logically be expected that the more cases 

a court turns out, the more likely it is to cover a situa

tion which could occur in other courts, and, consequently, 

the more likely it would be that the court would be cited. 

Hypothesis 11. The greater the quantity of 
written opinions issued by a supreme court 
in relation to other state supreme courts, 
the greater will be the influence score of 
the supreme court in relation to other 
state supreme courts. 

It is too much of a task to count all of the deci

sions for the 50 supreme courts between the years 1955-

1969. Instead, to test the hypothesis, I use the data from 

the sample survey of tort and criminal cases described in 

Chapter II. Because of random selection it can be assumed 

that the number of cases noted for each court in the two 

sampl.es reflect the distribution of tort and criminal cases 

in the entire population (of 963 volumes). Tables 15 and 

16 present the numbers of cases for each state supreme court 

surveyed in the samples. 

The Testing of the Political Hypotheses 

Table 17 gives the simple correlation coefficients 

for all of the-political variables with supreme court influ

ence scores. 

101. Workload of State Courts..., op. cit. 
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Table 15. Number of State Supreme Court Tort Cases 
Surveyed in Random Sample: 1955-19o9a 

State Number State Number 
Supreme Court of Cases Supreme Court of Cases 

Kent tic ky 128 Ohio 34 
Missouri 120 Arizona 29 
North Carolina 102 California 26 
Washington 93 Montana 25 
Wisconsin 89 Idaho 22 
Oklahoma 82 West Virginia 22 
Mississippi 82 Rhode Island 20 
Pennsylvania 72 Texas 20 
Oregon 69 Wyoming 19 
Arkansas 66 Louisiana 18 
Kansas 66 New York 17 
Virginia 59 Nevada 17 
Colorado 57 North Dakota 17 
Iowa 57 Georgia 14 
Minnesota 52 New Hampshire 14 
Massachusetts 49 Tennessee 14 
Alabama 46 Vermont 12 
New Mexico 42 Delaware 11 
Nebraska 41 Illinois 11 
Utah 41 New Jersey 11 
Michigan 40 Maine 9 
Connecticut 38 Florida 8 
Maryland 37 Indiana 6 
South Carolina 36 South Dakota 5 

a. Included also in this sample were 16 Alaska 
and 9 Hawaii tort cases. Since no influence scores were 
prepared for these states, they cannot figure in the sta
tistical computations for the correlation statistic. 
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Table 16. Number of State Supreme Court Criminal Cases 
Surveyed in Random Sample: 1955-1969a 

State 
Supreme Court 

Number 
of Cases 

State 
Supreme Court 

Number 
of Cases 

Texas 254 Louisiana 24 
Illinois 11+8 New Jersey 24 
Missouri 104 Pennsylvania 24 
Oklahoma 93 Iowa IS 
North Carolina S3 Tennessee 18 
Indiana 66 Nevada 18 
Washington 5S South Carolina 17 
Maryland 57 Alabama 16 
California 53 West Virginia • 16 
Ohio 50 Wisconsin 16 
Colorado 50 Florida 15 
Kentucky 47 Montana 15 
New York 47 Utah 14 
Massachusetts 46 Delaware 11 
Kansas 42 Maine 11 
Oregon 39 Connecticut 10 
Arizona 35 Idaho 10 
Mississippi 34 Michigan S 
Arkansas 31 Wyoming 6 
Georgia 31 Vermont 5 
New Mexico 30 Rhode Island 4 
Minnesota 27 North Dakota 3 
Nebraska 25 New Hampshire 3 
Virginia 25 South Dakota 2 

a. Included also in the sample were 1$ Alaska 
and 7 Hawaii criminal cases. Since no influence scores 
were prepared for these states, they cannot figure in 
the statistical computations for the correlation statis
tic . 
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Table 17. Correlations Between Influence Scores and 
Political Variables 

Combined 
Political Tort Criminal Criminal-
Variables Scores Scores Tort Scores 

Democratic Con
trol of Governor's 
Office -. 16 (.ll)a -.15 (.04) -.16 (.06) 

Non-popular Elec
tion Systems .09b .13b .12b 

Compensation of 
Supreme Court Judges .51° . 59° .59° 

Terms of Office for 
Supreme Court Judges .20 .15 .19 

Degree of Inter-
Party Competition .40° .21 .33c 

Rate of Dissent .31c .37° .36° 

Rate of Appealed 
Decisions Affirmed • -.15 -.16 -.17 

Number of Opin
ions Issued .27c .29° d 

a. The correlation coefficients in parantheses are 
for 37 states minus 11 Southern states (Alabama, Arkansas, 
Florida, Georgia, Louisiana, Mississippi, North Carolina, 
South Carolina, Tennessee, Texas and Virginia). It is well-
known that Southern Democratic governors do not often 
possess the same ideological viewpoints as their Northern 
opposites. Consequently, Southern states were omitted 
from analysis to permit us to see what variations might 
occur. 

b. These are point biserial correlation coeffi
cients. "The point biserial correlation coefficient is 
simply a Pearson correlation coefficient v/ith one contin
uous variable and one dichotomous variable." Roscoe, op. 
cit., pp. 84-66. 

c. Statistically significant relationship at the 
.05 level. 

d. There were no correlations run with the com
bined criminal-tort scores. Tort cases were correlated 
with tort scores; criminal cases were correlated with crim
inal scores. 
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Four of the political variables correlate signifi

cantly with influence scores at the .05 level. Compensa

tion of judges is highest (.59) followed by rate of 

dissent, and number of opinions surveyed in the random 

sample. Degree of inter-party competition correlates sig

nificantly in an opposite direction (positive instead of 

negative) from that hypothesized. An inverse relationship 

between competition and influence had been stipulated. 

The reason for this development will be discussed later 

in the chapter. 

Four other variables showed no significant corre

lation: Democratic party control of governor's office, 

non-popular election systems, terms of office for supreme 

court judges, and rate of appealed decisions affirmed. 
< 

What do these results mean? Generally, it should 

be remembered that the larger the correlation coefficient, 

the greater the possibility that the association did not 

happen by chance. In addition, all correlations signifi

cant at the .05 level could have happened by chance only 

5 times out of 100. 

That the other correlations are non-significant 

does not mean that the political variables involved do not 

have an effect upon judicial influence. But, I do not 

choose to make> an inference of cause-and-effect because 
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the statistical probability that there is a relationship 

is too weak to feel comfortable doing so. Moreover, even 

if there is a non-chance association between judicial in

fluence, and, for example, non-popular election recruitment 

systems, the percent of the variance in influence explained 

(obtained by squaring the correlation coefficient) indi

cates that it is not important as an explanatory factor. 

The same might be said for all of the non-significant var

iables . 

In quantitative analysis it is often not enough to 

run simple correlations. They may be misleading. Often 

theoretical schemes will have td admit the possibility that 

a significant correlation between A and B is spurious 

because a third variable, C, is causing both variables to 

vary in such a manner that a significant correlation between 

A and B is obtained. 

Fortunately, there are statistical tests which 

allow the researcher to control for the effects of other 

variables. Partial correlation analysis permits two vari

ables (A and B) to be tested for their degree of associa

tion while controlling for the effects of third, fourth and 

fifth variables (C, D, E, etc.)."*"^ 

102. Blaylock, op. cit., pp. 326-53. 
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In this study, it is possible that socio-economic 

factors might be causing both judicial influence and the 

various political variables hypothetically associated with 

judicial influence. Thus, the latter two sets of variables 

might correlate significantly without in reality having 

any independent effects upon each other. This would be a 

spurious correlation. 

Consequently, I also computed partial correlation 

coefficients between influence scores and the political 

variables (controlling for the three socio-economic var

iables). 

The only political variable for which it was 

impossible to obtain a partial correlation was non-popular 

election systems. Because of the dichotomous nature of 
* 

this variable, it might be statistically inaccurate to com

pute a partial correlation coefficient using the point bi-

103 
serial correlation coefficient already obtained. 

The partial correlations for all of the variables 

except inter-party competition and number of opinions sur

veyed in the random sample are extremely low, almost zero 

in some cases. From these results it may be inferred that 

the socio-economic variables affect both judicial influence 

and the various political variables. The latter, with the 

103. For discussions of the statistics see Ibid, 
and Roscoe, op. cit., pp. 34-36. 
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Table IS. Correlations Between Influence Scores and Poli
tical Var: 
Variables 

ComoTned 
Political Tort Criminal Criminal-
Variables ' Scores Scores Tort Scores 

Democratic Control 
of Governor's „ an 
Office -.15 (.09) -.15 (.02)a -.17 (.04)a 

Compensation of 
Supreme Court 
Judges .02 —.03 .01 

Terms of Office 
for Supreme Court 
Judges .05 -.09 -.02 

Degree of Inter- , , 
Party Competition .39 «12 .30 

.Rate of Dissent -.06 -.0$ -.0$ 

Rate of Appealed 
Decisions Affirmed .00 .03 .02 

Number of Opin- , 
ions Issued .42 .13 c 

a. The correlation coefficients in parantheses are 
for 37 states minus 11 Southern states (Alabama, Arkansas, 
Florida, Georgia, Louisiana, Mississippi, North Carolina, 
South Carolina, Tennessee, Texas, and Virginia). 

b. Statistically significant relationship at the 
.05 l'evel. 

c. There were no correlations run with the com
bined criminal-tort scores. Tort cases were correlated 
with tort scores. Criminal cases were correlated with 
criminal scores. 



39 

two exceptions noted above, have 110 systematic independent 

effect upon judicial influence. 

The correlations between inter-party competition 

and judicial influence are positive instead of being nega

tive as hypothesized. This could mean one of three things: 

[1] the significant correlations simply happened by chance; 

[2] the correlation is spurious and results from some 

unknown third, variable which is related to both influence 

and competition, or [3] there is something about inter-

party competition which contributes to higher state supreme 

court influence scores. 

At this point there is no way of knowing which of 

the three alternatives is correct. It might be argued 

that inter-party competition forces governors to nominate 

men of high legal ability in order to avoid criticism from 

a strong opposition party. Thus, inter-party competition 

could result in the performance of a kind of oversight or 

screening function in the recruitment process. Whether or 

not this explanation is valid, perhaps the best solution 

is to not attempt to connect inter-party competition and 

judicial influence theoretically until more research is done 

in this area. 

One other high, significant partial correlation 

(.42) occurred' between the tort influence scores and the 
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number of tort opinions surveyed in the random sample. 

This indicates that the number of opinions a court issues 

does have an effect on the influence it exerts—at least 

in the tort area. The correlation, however, between crim

inal scores and criminal opinions is only .13> indicating 

a non-chance relationship. 

For the convenience of the reader, all-of the 

hypotheses are listed below. Whether they have been accep

ted or rejected on the basis of the correlation tests has 

" been indicated. 

Hypothesis 1. The greater a state's popula
tion in relation to other states, the greater 
will be the influence score of its state 
supreme court in relation to other state 
supreme courts. 

(Accepted) 

Hypothesis 2. The greater a state's urbani
zation in relation to other states, the 
greater will be the influence score of its 
state supreme court in relation to other 
state supreme courts. 

(Accepted) 

Hypothesis 3. The greater a state's per cap
ita income in relation to other states, the 
greater will be the influence score of its 
state supreme court in relation to other 
state supreme courts. 

(Accepted) 

Hypothesis The greater the Democratic 
party control of a state governorship in 
relation to other states, the greater will be 
the influence score of the state supreme 
court in relation to other state supreme 
courts-

(Rejected) 



Hypothesis 5* Supreme courts with non-pop
ular election systems are more likely to 
possess greater influence scores than 
supreme courts with popular election systems. 

(Rejected) 

Hypothesis 6. The greater a state's compen
sation of its supreme court judges in rela
tion to other states the greater will be the 
influence score of the supreme court in rela
tion to other state supreme courts. 

(Rejected) 

Hypothesis 7. The longer the terms of office 
for a. state's supreme court judges in rela
tion to other states, the greater will be the 
influence score of the supreme court in rela
tion to other state supreme courts. 

(Rejected) 

Hypothesis &. The greater the degree of inter-
party competition for state offices in rela
tion to other states, the less will be the 
influence score of the state supreme court in 
relation to other state supreme courts. 

(Rejected) 

Hypothesis 9« The greater the rate of dissent 
on a supreme court in relation to other supreme 
courts, the greater will be the influence score 
of the supreme court in relation to other state 
supr eme c ourt s. 

(Rejected) 

Hypothesis 10. The greater a supreme court's 
rate of appealed decisions affirmed in rela
tion to other states, the lower will be the 
influence scores of the supreme court in rela
tion to other state supreme courts. 

(Rejected) 

Hypothesis 11. The greater the quentity of 
written opinions issued by a supreme court in 
relation to other state supreme courts, the 
greater will be the • influence score of the 
supreme court in relation to other state 
supreme courts. 

(Accepted for tort cases, 
Rejected for criminal cases) 



CHAPTER IV 

CONCLUSION: NOTES ON FUTURE RESEARCH 

A Framework for Analysis 

At first glance the results of this study tend to 

support the position of those who emphasize environmental 

over political factors as the determinants of policy out

put. All three socio-economic hypotheses were validated 

while only one of the eight political hypotheses was 

accepted. 

To dismiss the political as a consequence of these 

results, however, would be serious error. The correlation 

analysis indicates that a state's population is the single 

most important independent variable of the eleven variables 

tested. There are, nevertheless, clear and distinct vari

ations in the influence scores of supreme courts from 

states relatively equal in terms of population. 

With the differences in influence scores in Table 

19 as great as they are, it is difficult to dismiss poli

tical factors as inconsequential. A large population might 

be a condition for a very high influence rating, but it is 

no guarantee. 

92 
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Table 19. Influence Scores for the Eight Most Populous 
States: 1955-1969 

State 

Estimated 
Mean Popu
lation, 
1955-1969 

Criminal 
Scores 

Tort 
Scores 

Combined 
Criminal-
Tort Scores 

New York 17,145,000 106 137 2.14 
California 16,379,000 303 233 7.51 
Pennsylvania 11,356,000 159 164 3.61 
Ohio 9,775,000 24 53 - .36 
Illinois 9,467,000 163 96 2.59 
Texas 9,097,000 57 16 - .38 
Michigan 3,041,000 43 146 1.22 
New Jersey 6,234,000 155 243 4.91 

For the entire 43 states the percent of the vari

ance of the combined criminal-tort scores that is accounted 

for by the three socio-economic variables is only 51 per

cent. (This figure is obtained by squaring the multiple 

correlation coefficient for all three variables (.72). Mul

tiple correlation coefficients may be used thusly to indi

cate how much of the total variation in a dependent variable 

can be explained by a number of independent variables act

ing together) 

This study has been limited of necessity to simply 

charting new ground; the task of describing and explaining 

the complex network of interactions among American judici

aries might be the subject of scores of research monographs. 

104. Blaylock, op. cit., pp. 326-53. 
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In the following pages, I present a framework of analysis 

for future inquiry. 

Once variables have been isolated, classified, and 

measured it becomes possible to generalize about their 

effects. Thus, outlining potential explanatory variables 

is a necessary first step. For the purpose of this research 

it is useful to categorize these variables into three sets 

or levels: 

1. Participants in state judicial systems 

2. State judicial structures 

3. Environments of state judicial systems 

At the first level, "participants" is defined as 

those persons who have sustained, direct contact with state 

courts, both trial and appellate. The most important of 

all political actors connected with a state's legal pro

cesses are, of course, the supreme court judges themselves. 

What "types" of judges tend to be associated with influen

tial courts? And, how do we use and classify such typolo

gies? 

One way is by their political, social, economic, 

105 
and legal backgrounds. From these classifications come 

new hypotheses to be tested. It may be, for example, that 

courts which are dominated by men of experience in non-

105. For research on judicial background as it re
lated to decision-making see Stuart S. Nagel, "Ethnic Affil
iations and Judicial Propensities," Journal of Politics, 
XXIV (February, 1962), pj). 92-110, and Stuart S. Hagel, 
"Political Party Affiliation and Judge's Decisions," American 
Political Science Review, LV (December, 1961), pp. 64T~50. 
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judicial public office have a highly developed concern for 

the solution of public problems; consequently they would 

be less likely to follow a restrained non-activistic style 

of decision-making. 

Attitudinal research of state judiciaries is also 

directly related to the analysis of influence. In this 

study, evidence has been cited supporting the generaliza

tion that the Blackstonian, law-interpreter role is domi

nant among American appellate judges. Nevertheless, it is 

possible that a majority of judges on higher influential 

courts have discarded such traditional attitudes in favor 

of broader views of judicial policy making powers. It is 

interesting to note that the Vines study of role expecta

tions of judges on four supreme courts (Louisiana, New 

Jersey, Massachusetts, and Pennsylvania) revealed that only 

in New Jersey was the law-maker role dominant as opposed 

to tw.o less activistic role types.The New Jersey court 

—it will be remembered—was easily the second most influ

ential according to the combined criminal-tort index. 

Intra-court leadership is a difficult area in which 

to gather data, but the potential results are promising. 

David J. Danelski in an earlier study outlined two types of 

judges on the United State Supreme Court: Task and social 

leaders. The former are suggestion-makers and legal crafts-

106. Vines, 0£. cit., pp. 461-&5. 
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men; they are often the most intellectual members of the 

court. The latter concentrate on keeping the court soci-

107 ally cohesive and unified. ' Do these types of leaders 

exist on influential state courts? To what degree is such 

leadership necessary in order for a court to be innovative? 

Such questions lead into the difficult and often 

uncharted field of group dynamics. Research on non-judi

cial groups has shown organizational creativity to be a 

function of such factors as: open channels of communica

tion, contact with outside sources, and experimental and 

10$ 
decentralized decision making structures. These and 

other factors may be examined as they relate to courts. 

The question of what makes a creative judge and/or court 

is vital, but virtually unexplored. 

There are, of course, other political actors which 

interact with state judiciaries. It may be useful, for 

example, to identify the attitudes of legislative and execu

tive elites. At present we know little of the relation

ships governors and legislators have with state supreme-

courts. 

107. David J. Danelski, "The Influence of the 
Chief Justice in the Decision Process," in Aaron Wildavsky 
and Nelson W. Polsby [eds], American Governmental Institu
tions (Chicago: Rand McNally, 1968), ppT 250-55• 

103; Gary A. Steiner [ed], The Creative Organiza
tion (Chicago: University of Chicago Press, 1965)• 
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The same questions exist in regard to bar associa

tions, law school faculties, pressure groups, and newspaper 

editors. It is possible that the attitudes of these legal 

and non-legal elites are intimately connected with the 

functioning of state supreme courts on important issues. 

At a middle level of analysis between patterns of 

individual interaction and the macro-world of state envir

onmental characteristics lies the concept of judicial 

structure, which may be defined here as an interrelated set 

of conventional, regularized norms. These norms exist in 

the form of both legal regulations and unwritten custom. 

In this study several types of recruitment struc

tures have been discussed. The only distinction made for 

the purpose of testing hypotheses .was between popular elec

tions and non-popular elections. Certainly more subtle 

forms of classification are possible. There are at least 

five basic types of recruitment structures: non-partisan 

election, partisan election, legislative election, guber

natorial appointment, and merit plan. After additional 

research, variations in types of judges selected in each 

109 of the systems might become apparent. 

One way to evaluate recruitment structures—given 

sufficient data—is by degree of bar association involve-

109. There are some studies of state judicial 
recruitment. See Jacob, ££. cit., pp. 89-101. 
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ment. A likely hypothesis generated by such a classifica

tion would be that, states which have high degrees of pro

fessional elite participation in the selection process also 

have highly influential state courts. This reflects the 

assumption, of course, that lawyers are the best judges of 

candidates for judicial office. 

Increasingly complex administrative structures are-

being created' for state judicial systems. Court reformers 

have been partially successful in urging the establishment 

of institutions such as judicial councils and court admin-

110 
istrators. Judicial councils are often made up of lay

men as well as lawyers and judges. They serve as advisory 

groups to examine court procedures and problems, and, as 

such, are sounding borads for new.ideas. The functions of 

court administrators include the compilation of statistical 

information on court operations, fiscal management, and 

evaluations of the procedures and practices of courts. 

Structures of this type may have a positive impact 

on state supreme court decisions by releasing judges from 

non-judicial tasks as well as generating new approaches to 

problems. The same might be said of other variables such 

• 110. For information on judicial councils and 
court administrators see Judicial Councils, Conferences 
and Organizations (Chicago; American Judicature Society, 
1968), pp. 1-13, and Court Administrators, Their Functions, 
Qualifications and Salaries (.Chicago: American Judicature 
Society, 1966), pp. 1-47. 
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as training programs for judges and adequate lav/ clerk 

staff. 

Unfortunately, it is difficult to assign numerical 

indicators to recruitment and administrative structures 

for the purpose of statistical tests. This is a serious 

problem and it may be that in this area as well as others 

quantification will not be practicable. 

A final level of analysis concerns the environ

ments of state judicial systems, specifically those char

acteristics which indirectly affect authoritative decision 

making. One important variable concerns the opinions, 

attitudes, and beliefs of non-elites. It is probable 

there is association between judicial behavior and politi

cal culture. In the South, for example, one would suspect 

that as a result of clashes with the federal judiciary over 

Negro civil rights there might be a hostile attitude towards 

activistic courts. 

An examination of the linkages between socio-economic 

characteristics and influence scores has already been attemp

ted in this study. Not all the dimensions of these rela

tionships have been explored, however. Creativity research 

has indicated that organizational innovation is mr>re likely 

to occur when the environment is changing rapidly than when 
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111 
it is steady. An important area of inquiry omitted in 

this study was the analysis of the rates of change in the 

socio-economic variables of population, per capita income, 

and urbanization. Legal elites in very fast growing states 

may be more change-oriented than those in states growing 

less rapidly. 

This classification of sets of variables into three 

different levels of analysis—participants, structure, and 

environment—has guided my thinking on the task of expla

nation. There are undoubtedly other ways to view the 

problem, but I have found these concepts useful. 

A Normative Footnote 

Of all the governmental institutions which regulate 
« 

the lives and fortunes of American citizens, among the least 

understood are the courts. Lay and even legal critics grope 

for adequate standards of evaluation, especially concerning 

appellate courts. We all know that judges should not take 

bribes, decide cases on the basis of prejudice, or maintain 

conflicts of interest. But if none of these overt standards 

are violated, can we still be sure that judges are perform

ing adequately in office? 

111. Laurence B. Mohr, "Determinants of Innova
tion in Organizations," American Political Science Review, 
LXIII (March, 1969), pp. 112-13. 
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One method of evaluation is through the systematic 

examination of judicial opinions. There is a wealth of 

information in federal and state reports which might be 

utilized. 

Statistics on inter-court and intra-court systems 

of influence might be effectively employed by judges to 

critically examine their decision-making processes. Some 

of the judges' I have talked to have expressed interest in 

such information. Influence ratings can also guide lawyers 

in the presentation and use of citations of legal author

ity. In addition, they can aid in dismissing or affirming 

some of the myths surrounding judicial recruitment. The 

testing of the political hypotheses, for example, has put 

into question several common assumptions concerning the 

courts and politics. 

Quantitative technique, I believe, adds another 

dimension to political analysis and evaluation. It can 

never, however, completely supplant non-statistical inquir

ies. In behavioral research there will always be Hx" fac

tors, probabilities, and unproved assumptions. These 

remain the domain of speculation and intuition. 



APPENDIX A 

COVER LETTER AND QUESTIONNAIRES 
USED IN SURVEY OF JUDGES 
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Department of Government 
University of Arizona 
Tucson, Arizona £>5721 
March 6, 1970 

Dear Sir: 

I am doing dissertation research on state supreme 
appellate courts. Specifically, I am interested in which 
courts have played an important role—both regionally and 
nationally—in the growth and development of American case 
law during the last fifteen years. 

Enclosed is a questionnaire which is part of this 
research. Within a few weeks the questionnaire will have 
been received by several hundred supreme appellate jus
tices in all of the fifty states, information from law 
school professors and from a large random sample of cases 
is also being collected. 

I would greatly appreciate your filling out the 
questionnaire and returning it in the self-addressed envel
ope which has been provided. I can promise you that your 
remarks will remain anonymous, and that the complete results 
of this survey will be obtainable upon request. 

Do not be concerned if you have not participated 
in all of the decisions of your court during the time per
iod covered in the questionnaire. The important thing is 
that .you are familiar with the development of your state's 
case law in the last fifteen years. 

Sincerely, 

Lawrence J. Leigh 
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QUESTIONNAIRE: TORT LAW 

1. American justices often look to the opinions of 
other courts to aid in their interpretations of the law. 
Since 195 5'> which three state supreme appellate courts have 
been most important in terms of influencing the decisions 
of your court in questions of tort law? 

Please indicate your response by writing in the 
blanks below the names of the states in which the courts 
preside. 

1st. 

2nd. 

3rd. 

2. Since 1955, which three state supreme appellate 
courts in your region (Western, Northern, or Southern) have 
been most important in terms of influencing the decisions 
of your court in questions of tort law? 

The states in the Western region are those included 
in the Pacific Reporter. The states in the Northern region 
are those included in the Northwestern, NorthEastern, and 
Atlantic Reporters. The states in the Southern region are 
those included in the Southern, Southwestern and South-
Eastern Reporters. 

Please indicate your response by writing in the 
blanks below the names of the states in which the courts 
preside. You may include in your response states already 
listed under question no. 1. 

1st. 

2nd. 

3rd. 

Comment (if any): 
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QUESTIONNAIRE: CRIMINAL LAW AND PROCEDURE 

1. American justices often look to the opinions of 
other courts to aid in their interpretations of the law. 
Since 1955» which three state supreme appellate courts have 
been most important in terms of influencing the decisions 
of your court in questions of criminal law and procedure? 

Please indicate your response by writing in the 
blanks below the names of the states in which the courts 
preside. 

1st. 

2nd. 

3rd. 

2. Since 1955 > which three state supreme appellate 
courts in your region (Western, Northern, or Southern) have 
been most important in terms of influencing the decisions of 
your court in questions of criminal law and procedure? 

The states in the Western region are those included 
in the Pacific Reporter. The states in the Northern region 
are those included in the Northwestern, NorthEastern, and 
Atlantic Reporters. The states in the Southern region are 
those included in the Southern, Southwestern, and South-
Eastern Reporters. 

Please indicate your response by writing in the 
blanks below the names of the states in which the courts 
preside. You may include in your response states already 
listed under Question No. 1. 

1st. 

2nd. 

3rd. 

Comment (if any): 



APPENDIX B 

QUESTIONNAIRE RESPONDENTS 

Table 20. Number of Usable Questionnaire Respondents in 
Each State 

State Number State Number 

Alabama 0 Missouri 2 
Alaska 2 Montana 2 
Arizona 1 Nebraska 2 
Arkansas 0 Nevada 2 
California 2 New Hampshire 0 
Colorado 0 New Jersey 1 
Connecticut 4 New Mexico 3 
Delaware 0 New York 0 
Florida 0 North Carolina 0 
Georgia 0 North Dakota 0 
Hawaii 2 Ohio 1 
Idaho 2 Oklahoma 2 
Illinois 1 Oregon 2 
Indiana 2 Pennsylvania 1 
Iowa 1 Rhode Island 0 
Kansas 1 South Carolina 0 
Kentucky- 2 South Dakota 1 
Louisiana 1 Tennessee 0 
Maine 1 Texas 3 
Maryland 1 Utah 0 
Massachusetts 1 Vermont 1 
Michigan 1 Virginia 0 
Minnesota 2 Washington 1 
Mississippi 0 West Virginia 2 

Wisconsin 4 
Wyoming 3 

Total 60 

106 
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TABLES ON STATE POPULATION, URBANIZATION 
AND PER CAPITA INCOME 
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Table 21. Means of Yearly Population Estimates By States: 
1955-1969a 

State Population State Population 

New York 17, 145 000 Oklahoma 2,371, 000 
California 16, 379 000 Mississippi 2,242, 000 
Pennsylvania 11, 356 000 Kansas 2,195, 000 
Ohio 9, 775 000 West Virginia 1,374, 000 
Illinois 9, 467 000 Arkansas 1,853, 000 
Texas 9, 097 000 Colorado 1,320, 000 
Michigan 8, 041 000 Nebraska 1,444, 000 
New Jersey 6, 234 000 Arizona 1,372, 000 
Massachusetts 5, 141 000 Maine 964, 000 
Florida 5, 122 000 New Mexico 929, 000 
Indiana 4, 726 000 Utah 928, 000 
North Carolina 4, 712 000 Rhode Island 874, 000 
Missouri 4, 382 000 South Dakota 636, 000 
Virginia 4, 145 000 Montana 683, 000 
Georgia 4, 095 000 Idaho 671, 000 
Wisconsin 4, 013 000- North Dakota 640, 000 
Washington 3, 671 000 New Hampshire 583, 000 
Tennessee 3, 665 000 Delaware 469, 000 
Kentucky 3, 625 000 Vermont 391, 000 
Minnesota 3, 452 000 Nevada 347, 000 
Louisiana 3, 333 000 Wyoming 322, 000 
Alabama 3, 326 000 

Wyoming 

Maryland 3, 245 000 
Oregon 2, 914 000 
Iowa 2, 765 000 
Connecticut 2, 596 000 
South Carolina 2, 472 000 

a. Compiled from U. S. Department of Commerce, 
Bureau of Census, Statistical Abstract of the United 
States: 1955-1969 (Washington, D. C.: Government Print
ing Office, 1955-1969)• 
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Table 22. Population, Percent Urban, By State: 1960a 

State Percent State Percent 

New Jersey' 88.6 Indiana 62.4 
California 86.4 Oregon 62.2 
Rhode Island 86.4 Minnesota 62.1 
New York 85.4 Kansas 61.0 
Massachusetts 83.6 New Hampshire 58.3 
Illinois 80.7 Wyoming 56.8 
Connecticut 78.3 Vermont 55.8 
Texas 75.0 Georgia 55-3 
Utah 74.9 Alabama 55.0 
Arizona 74.5 Nebraska 54.3 
Florida 74.0 Iowa 53.1 
Colorado 73.7 Tennessee 52.3 
Ohio 73.4 Maine ' 51.3 
Michigan 73.4 Montana 50.2 
Maryland 72.7 Idaho 47.5 
Pennsylvania 71.6 Kentucky 44.5 
Nevada 70.4 Arkansas 42.8 
Washington 68.1 South Carolina 41.2 
Missouri 66.6 North Carolina 39.5 
New Mexico 65.7 South Dakota 39.3 
Delaware 65.6 Vermont 38.5 
Wisconsin 63.8 West Virginia 38.2 
Louisiana 63.3 Mississippi 37.7 
Oklahoma 62.9 North Dakota 35.2 

a. U. S. Department of Commerce, Bureau of the 
Census, Statistical Abstract of the United States: 1969 
(Washington, D. C.: Government Printing Office, 1969). 
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Table 23. Mean Per Capita Income, By State: 1955-19o9a 

State Per Capita State Per Capita 

Connecticut S3, H4 Montana $2,207 
Delaware 3,107 Florida 2,177 
Nevada 3,043 Maine 2,175 
New York 2,933 Arizona 2,166 
California 2,952 Iowa 2,133 
New Jersey 2,926 Texas 2,123 
Illinois 2,910 Virginia' 2,095 
Massachusetts 2,755 Vermont 2,092 
Maryland 2,659 Oklahoma 2,012 
Michigan 2,603 Utah 2,003 
Washington 2,535 Idaho 2,003 
Ohio 2,553 New Mexico 1,979 
Rhode Island 2,430 North Dakota 1,937 
Pennsylvania 2,467 South Dakota 1,919 
Indiana 2,455 Georgia 1,354 • 
Colorado 2,433 Louisiana 1,332 
Oregon 2,423 West Virginia 1,304 
Wisconsin 2,330 Kentucky 1,769 
Missouri 2,364 North Carolina 1,763 
Wyoming 2,326 Tennessee 1,750 
Kansas 2,313 Alabama 1,639 
Minnesota 2,309 Arkansas 1,576 
New Hampshire 2,231 South Carolina 1,573 
Nebraska 2,273 Mississippi 1,353 

a. Compiled from U. S. Department of Commerce, 
Bureau of the Census, Statistical Abstract of the United 
States: 1969 (Washington, DT C.: Government Printing Office, 
1969)'. 
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