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ABSTRACT 

The purpose of this study was to determine the applicable 

generalizations about the personal liability of school administra

tors for actions originating in their official responsibilities. 

Focal points of the study were five questions, namely: (1) What 

kinds of activities of administrators have led to liability? 

(2) Does the liability involve some specific administrative posi

tions more than others? (3) What do the statutes specifically 

state regarding the personal liability of administrators? (4) Do 

recent developments in education affect administrators' liability? 

and (5) What guidelines should administrators who seek to avoid 
e 

liability follow? 

The customary techniques for legal research were utilized to 

determine the existing body of law directly related to the subject. 

Only cases of record in which an administrator was a defendant and 

statutes specifically imposing liability were considered. Cases and 

statutes were analyzed; generalizations were drawn; and guidelines 

were formulated. 

Administrators were involved as defendants in liability actions 

arising from personal injury, mishandling of funds, contractual ques

tions, violation of civil rights, and defamation of character. The 

administrative positions of principal, superintendent or county super

intendent were most frequently involved in the liability actions. Only 

vii: 
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eight cases involving four other administrative positions were found. 

Specific imposition of liability by statute is not widespread. It was 

found, however, that liability is imposed on school officials for such 

things as: failure to make reports or otherwise follow statutory pro

visions, loss of public funds, neglect or refusal to perform duty, 

illegal expenditures, and miscellaneous matters. 

Conclusions drawn from the study are: 

1. Seemingly similar facts have resulted in conflicting de

cisions. 

2. Personal liability of administrators is more related to 

type of administrative activity than to specific adminis

trative position, although particular actions may be more 

common to certain positions than others. 

3. Administrators who are responsible for the safety of stu

dents may incur liability for their negligence in providing 

supervision or safe school environments. The imposition of 

liability will depend on: (a) a finding of negligence in 

the particular circumstances, and (b) the determination that 

such negligence was the proximate cause of injury. 

4. Administrators may be liable for mishandling school moneys 

if their acts are intentional or grossly irresponsible. 

5. Except for Section 1983 of the Civil Rights Act, the specific 

imposition of liability by statute is not a significant part 

of the liability question. The liability for deprivation of 



rights as imposed by Section 1983 is a matter with which 

school administrators should be concerned in the performance 

of their duties. 

Under infrequent circumstances, liability for defamation may 

be incurred by school administrators. 



CHAPTER 1 

INTRODUCTION 

Throughout history the behavior of man, the adjustment of 

conflicts between men and the motivation of man toward common goals 

have been controlled by various schemes. From some of the more in

formal methods such as folkways, mores, gossip, customs and modes of 

the majority, the institution of law has evolved to serve man as a 

formal deterrent to asocial behavior and as a guide toward socially 

desirable acts. 

Both the law and the schools are social institutions which are 

interrelated through the structure which the law provides for public 

education. The statutes pertaining to schools provide a direct outline 

of this structure. The litigation arising from school situations also 

contributes indirectly to the shaping of educational policy. Thus, 

there seems to be strong purpose for continual examination of how the 

law relates to situations of interpersonal conflict, injury, breach of 

duty and other situations developing in the schools which give rise to 

damage suits. This study deals with only a small portion of the rela

tionship between the law and the schools, that which involves the 

personal liability of school administrators. 

Statement of the Problem 

As school administrators are required to perform their duties 

within highly organized educational systems that serve a complex and 

1 



rapidly changing society, it becomes increasingly important that there 

be a more comprehensive generalization concerning school administra

tors' personal liability than now exists. Especially is this true 

when it is recognized that some recent rulings of the courts reflect 

legal thought which overturns long-standing precedents. Sovereign 

immunity, juvenile proceedings, and the position of the school in loco 

parentis are areas which show evidence of this changed legal thought. 

School administrators may incur personal liability for acts 

arising from their official duties. A school administrator may be per

sonally liable for payment of a school warrant if he issues it to a 

non-certificated teacher,'" he may be liable for damages for injury to 

a child if the child is injured because of the administrator's negli-

2 gence, or it may be possible that the administrator would be liable 

3 
in damages for violating another's civil rights. Such are the kinds 

of situations with which this study is concerned. 

The problem is to determine, from an analysis of the law, 

applicable generalizations about the personal liability of school ad

ministrators for actions originating from their official duties. 

Significance of the Problem 

The problem of school administrators' personal liability has 

for several years been of concern to educators who held positions of 

1. Arkansas Statutes 80-1304. 

2. Eastman v. Williams, 207 A.2d 146 (Vt. 1965). 

3. Title 42, U.S.C.A., Sec. 1983. 
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'administrative responsibility and to students of school law. But the 

body of school law is so great, and the litigation directly related 

to the question in point is such a small portion of the total that the 

subject has received only cursory treatment. 

4 McCann, in an address delivered to a meeting of the American 

Association of School Administrators in February, 1968, explored only 

the general context of administrators' liability as he made limited 

reference to relevant court decisions. His presentation did, however, 

focus on important questions which need further research, for example: 

1. What are the responsibilities of administrators "to regulate" 

and "to supervise" schools? 

2. What are the implications of the responsibility to hire 

"competent" persons? 

3. How do the provisions of Section 1983 of the Civil Rights 

Act of 1962 affect school administrators? 

Other researchers and writers dealing with school law have 

given attention in passing to the matter of personal liability of school 

administrators. Much of their commentary deals with very general prin

ciples which apply to school officers or to broad classifications of 

professional school employees. One can also find in the literature 

recommended administrative practices to avoid incurring liability. 

4. Lloyd E. McCann, "The Personal Liability of School Board 
Members and Superintendents" (an address delivered to a meeting of 
the American Association of School Administrators, February 19, 1968, 
Atlantic City, New Jersey). 



The school law texts of Edwards,"* Hamilton and Mort,^ Drury 

7 8 and Ray, Gauerke and others give little attention specifically to 

the liability of administrators. These sources deal1 with the sub

ject in broad terms within the general context of school law. 

With reference to liability of school principals, Garber and 

Boyer stated in 1961 that, "so few actions in tort have been brought 

against principals as such, that no generalizations may be drawn re-

9 
garding their liability." They also suggested that, "it is evident 

that public school principals may be liable in damages for tort to 

an extent far greater than the number of cases brought would lead one 

to believe."^ 

In 1958 Volz wrote: "Court cases involving the superintendent 

as defendant are rare but these standing alone do not give the full 

picture since they do not indicate the number of instances in which 

5. Newton Edwards, The Courts and the Public Schools (Chicago 
The University of Chicago Press, 1955). 

6. Robert R. Hamilton and Paul R. Mort, The Law and Public 
Education (2d ed.; Brooklyn: The Foundation Press, Inc., 1959). 

7. Robert L. Drury and Kenneth C. Ray, Essentials of School 
Law (New York: Appleton-Century Crofts, 1967). 

8. Warren E. Gauerke, School Law (New York: The Center for 
Applied Research in Education, Inc., 1965). 

9. Lee 0. Garber and Randall R. Boyer, "Planning and Super
visory Responsibilities to Avoid Tort Liability," Law and the School 
Principal, ed. Reynolds C. Seitz (Cincinnati: The W. H. Anderson 
Company, 1961), p. 73. 

i°. Ibid., p. 75. 
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complaints have been registered or law suits threatened against the 

superintendents."^^ 

While the question of sovereign immunity of the school dis

trict is not directly related to personal liability, the doctrine may 

have some effect on personal liability. Even though there seems to 

be a trend toward abrogation of the doctrine of sovereign immunity, 

where this doctrine has not been abrogated or extended to cover ad

ministrators, administrators are vulnerable. It is also possible 

that where immunity cloaks the school district, administrators are 

named as defendants by plaintiffs who seek "a defendant both liable 

and able to respond in damages, ... perhaps more from a sense of 

despair than out of any objective optimism as to the probability of 

••12 
recovery. 

Other indirect influences may affect the personal liability of 

school administrators. Noting that the "traditional common law notion 

that an employee should, as against the employer, bear the ultimate 

responsibility for his negligence has been exposed as seriously un-

13 
realistic, . . ," Davis, in 1956, suggested that: 

11. Marlin Volz, "Personal Liability of the Superintendent," 
Law and the School Superintendent, ed. Robert L. Drury (Cincinnati: 
The W. H. Anderson Company, 1958), p. 258. 

12. John William Strong, "The Tort Liability of Public Officers 
for the Acts of their Subordinates," University of .Illinois Law Forum, 
Fall, 1961:505. 

13. Kenneth Culp Davis, "Administrative Officers' Tort 
Liability," Michigan Law Review, 55:201, December, 1956. 
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The provocative question, on which the law may be in 
the process of basic change, is whether the immunity should 
attach to the employee who commits an unintentional tort : 
in the performance of ministerial functions. This question 
is becoming more important than it used to be, for the in
creased incomes of this class of workers mean that they are 
less often judgment proof.^ 

The increased frequency of situations where liability insurance 

is provided by school districts for protection of their officers and 

employees may also affect the personal liability question. At least 

such situations indicate the importance of the problem and appear to 

support the suggestion of Davis that employees need protection either 

by extension of the immunity principle or by legislation permitting 

school districts to purchase liability insurance for the protection of 

their employees. 

The significance of the problem derives from the incomplete 

treatment thus far given the subject and from recent societal develop

ments which may affect the problem. The question of administrators' 

liability is of importance not only to protect the interests of ad

ministrators and the people who depend upon them, but also as a matter 

of public policy. Where evidence of crucial questions appears, as in 

the problem of the personal liability of school administrators, in-depth 

study appears to have significant social and academic value. 

Questions Considered by this Study 

Certain questions pertaining to the personal liability of 

school administrators have been established as the focal points of 

this study. These questions are: 

14. Ibid., p. 207. 



1. What kinds of activities of administrators have led to 

findings of liability? 

2. Does the liability involve some specific administrative 

positions more than others? 

3. What do the statutes specifically state regarding the per

sonal liability of administrators? 

4. Do recent developments in education affect administrators' 

liability? 

5. What guidelines should administrators who seek to avoid 

liability follow? 

Organization of the Dissertation 

The bulk of this dissertation is found in chapters four and 

five. Chapter 2, Review of the Literature, reports only that research 

and commentary which has been found in the journals, treatises and 

school law textbooks. Chapter 3, Design of the Study, is a description 

of the processes of legal research which were utilized and a statement 

of the assumptions, definitions and limitations of the study. Since 

the basic source of this entire investigation is the literature of the 

law (i.e., statutes, regulations, court decisions) its review is the 

substance of Chapter 4, Cases and Statutes. An analysis of the cases 

and statute's, the generalizations, the conclusions and a summary of 

the study comprise Chapter 5. 
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Summary 

Educational policy is affected both by the statutes and by 

the litigation which develops from situations within the schools. 

School administrators, because of the positions they occupy in the 

schools, may incur personal liability for actions resulting from the 

performance or non-performance of their official duties. The sig

nificance of this study is that the problem, as a separate subject, 

has been given incomplete treatment. Focal questions of the study 

relate to the duties and positions of administrators, the statutory 

imposition of liability, the changes in society and education which 

may affect liability, and a determination of applicable guidelines. 



CHAPTER 2 

REVIEW OF RELATED LITERATURE 

The literature related to the subject of this investigation 

and reviewed in this chapter is restricted to textbooks and periodi

cals. As indicated in Chapter 1, most of the previous attention has 

been directed to the subject of personal liability as it affects 

other school personnel, primarily teachers and school board members. 

There is a paucity of written material with specific reference to 

administrators' personal liability. 

Supervision 

Administrators are responsible for overseeing, administering 

or supervising the schools or school systems in which they are em

ployed. "Supervision is one aspect of administration, but so important 

a part of administrative activity is it that the term administration 

and supervision almost seem to be one word."*' 

Supervisory responsibilities often generate legal problems. 

The diversity of activities affected by supervision insures that the 

questions will be varied. Questions of adequate supervision may be 

raised in regard to supervision of pupils on the playground, the 

evaluation of teachers, or anywhere within the administrator's efforts 

to effect an orderly school operation. 

1. Stephen J. Knezevich, Administration of Public Education 
(New York: Harper & Row, Publishers, 1962), p. 282. 

9 
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In 1965, Nolte^ stated that: 

1. Although immunity still extends to many school districts, 

this immunity does not extend to the district's employees. 

2. The rules of negligence and liability will be applied to 

any actionable tort. 

3. Schools cannot guarantee protection against all accidents. 

"The test of forseeability is that equal to a normal per-

3 
son of average prudence and foresight." 

4. All playground (or school) hazards should be reduced or 

eliminated. 

5. Safety consciousness should be instilled within the com

munity. 

The following words well summarize the points Nolte makes, re

garding supervision: "Neither the school district nor school personnel 

are liable where supervision of playground areas is adequate and 

reasonable. Adequacy and reasonableness will continue to be legal 

questions for courts to decide."^ 

The supervisory responsibility of administrators for evaluating 

and reporting the efficiency of teachers has been supported by the 

courts. McCann stated that ". . . the teacher is obligated to accept 

2. M. Chester Nolte, "What is Legally Adequate Playground 
Supervision?" American School Board Journal, 150,2:42-43, February, 
1965. 

3. Ibid., p. 42. 

4. Ibid. 
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5 
supervision . . but that "the teacher need not. submit to super

visory activities which are improper or unreasonable. She can secure 

legal protection for tortious supervisory conduct which might either 

interfere with her performance of her contract or induce the other 

party to the contract (the school board) to breach the contract."^ 

McCann has also established that the qualified privilege principle 

extends within limits to school personnel in reporting about other 

personnel. But he further explains that no master and servant re

lationship exists between the persons simply because one gives and 

the other receives supervision. In actions seeking damages for per

sonal injury where the adequacy of supervision is at issue, the courts 

are likely to analyze in detail the provisions for supervision as well 

as the facts of whether the requirements for supervision were ful

filled. 

Tort Liability for Injuries 

Howard Leibee's work,^ particularly the section on negligence, 

explains negligence, in lay terms, identifies acts which may be con

sidered negligent, and discusses defenses to a negligence action. 

This discussion focuses on school-type situations; thus it deals with 

the tort liability question in the light of specific school cases of 

5. Lloyd E. McCann, "Legal Aspects of School Supervision," 
American School Board Journal, 132,6:45, June, 1956. 

6. Ibid. 

7. Howard C. Leibee, Tort Liability for Injuries to Pupils 
(Ann Arbor, Michigan: Campus Publishers, 1965). 
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record. Other sections of Leibee's treatise refer to liability of 

school districts and school personnel for accidents arising from 

various types of school activity, e.g. transportation, physical edu

cation, field trips. 

In an action alleging negligence, a crucial question is 

whether the defendant exercised a reasonable standard of care for 

the injured party's welfare. "If a school employee fails to exercise 

the duty of care expected of reasonably prudent persons in the same 

or similar situations, that person is said to be negligent, and if 

such negligence is the direct and proximate cause of injuries sus

tained by pupils to whom such employee owes a duty of care, such 

8 
employee is personally responsible in damages." 

But being able to establish just what is "ordinary care" 

really is no simple matter. "It may be argued ... that humans 

are empyric and subjective as a matter of fact. Consequently, no 

standard of care can exist apart from one's own experience. The law, 

however, is properly otherwise. The reason is that men are apt to be 

more objective when the conduct of 'reasonable men' is held as the 

Q 
legal test." 

8. Robert L. Drury and Kenneth C. Ray, Essentials of School 
Law (New York: Appleton-Century-Crofts, 1967), p. 74. 

9. Warren E. Gauerke, School Law (New York: The Center for 
Applied Research in Education, Inc., 1965), p. 16. 



13 

Redress for Violation of Civil Rights 

In "Administrative Officers' Tort Liability,Davis touched 

the subject of administrators' personal liability. He related that, 

"Especially fascinating is the rise and partial decline, during the 

decade from 1944 to 1954, of a literal interpretation of an 1871 

statute, the Civil Rights Act."**' In addition to comments about the 

Civil Rights Act, which is a partial concern of this study and which 

will be referred to again in Chapter 4, Davis discussed the immunity 

which cloaks some administrative officers. 

Somewhere a line supposedly separates the performance of 
judicial, legislative, executive and other "discretionary" 
functions from manual, clerical, and other "ministerial" work. 
The officer who exercises what the courts call discretionary 
power is immune from tort liability, but the public employee 
whose tasks are regarded as ministerial is liable.12 

He continued by raising the question of whether officials should 

be forced to be burdened by submission to trial. His response was that: 

Perhaps judges and administrative officers who perform 
judicial functions should not be. But the manual worker 
who commits a willful tort is and should be personally 
liable, and no clear line separates the employee whose 
functions are discretionary. Probably the line should be 
higher on the scale if the officer acts maliciously than 
if he acts negligently.13 

10. Kenneth Culp Davis, "Administrative Officers' Tort 
Liability," Michigan Law Review, 55,2:201-234, December, 1956. 

11. Ibid., p. 201. 

12. Ibid., p. 206 

13. Ibid., p. 222. 
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Nolte, also alluded to the liability of the administrator 

for violation of civil rights for such an act as unreasonable search. 

No spfecific cases involving an administrator were cited. 

Specific Administrative Positions 

In reference to school principals, Garber and Boyer reasoned 

that, "Because principals, like teachers, are employees and not offi

cers of the district, it may be assumed that any generalizations 

regarding the liability of teachers are also applicable to princi-

15 
pals." They also stated that it appeared the principal would be 

liable for knowingly permitting an incompetent person to teach, for 

directing a subordinate to perform a wrong or harmful act if the 

ordinarily prudent person could have foreseen resultant harm, or if 

he commits a wrongful or negligent act himself or in collaboration 

with another.^ "If he sees that only competent teachers are employed 

if he does not direct them to do improper acts, if he generally warns 

them as to duties in specific situations, and if he takes the time to 

plan and promulgate safe procedures his personal liability is at a 

. • i,17 minimum. 

14. M. Chester Nolte, Guide to School Law (West Nyack, N.Y.: 
Parker Publishing Company, Inc., 1969), p. 113. 

15. Lee 0. Garber and Randall R. Boyer, "Planning and Super
visory Responsibilities to Avoid Tort Liability," Law and the School 
Principal, ed. Reynolds C. Seitz (Cincinnati: The W. H. Anderson 
Company, 1961), p. 74. 

16. Ibid., p. 75 

17. Ibid., p. 91. 
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Volz. listed the following facts which must be present to . 

render a superintendent personally liable for a tort: 

1. Personal guilt of intentional or negligent conduct. 

2. The wrongdoing must be the proximate cause of the injury. 

3. Some injury or damage must occur to the complainant. 

4. No assumption of risk or contributory negligence on the 

18 
part of the complainant. 

He also discussed in general terms personal liability on 

contracts, liability for failure to perform a statutory duty, and 

liability for loss of funds. 

Without specifically referring to an administrative position, 

Remmlein summarized individual responsibility for payment of damages 

when negligence has been found. "Conduct is negligent when it falls 

below the standard of what a reasonably prudent man would do under the 

circumstances; the defendant did or failed to do some act which in 

the normal course of events produced the injury to plaintiff; de

fendant could have avoided plaintiff's injury had he used reasonable 

19 
care, and he could have foreseen the results of his behavior." 

Administrators' liability for negligence was referred to 

specifically by Drury and Ray as follows: 

Superintendents and principals are not legally respon
sible for the negligence of other board employees. They 

18. Volz, op. cit., p. 259. 

19. Madeline Kinter Remmlein, "Tort Liability of School Dis
tricts, Boards and Employees," Law and the School Business Manager, 
ed. Lee 0. Garber (Danville, Illinois: Interstate Printers and 
Publishers, Inc., 1957), p. 211. 
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are not responsible as a matter of law in keeping school 
premises in good repair and safe condition. Accordingly, 
they would not be legally liable for injuries arising from 
the unsafe conditions to school premises. They are liable 
only for their personal acts of negligence which directly 
cause injuries.20 

Liability in General 

In a rather comprehensive coverage of the personal liability 

21 
of school officers such as school board members, Edwards cited 

several cases which included an administrator as a co-defendant. 

Edwards' discussion of liability for discretionary acts, liability 

for negligence, and personal liability for money paid out irregularly 

hai implications for administrators, primarily because the facts 

supporting a finding of personal liability on the part of an adminis

trator would be similar to those establishing liability of the officer. 

Nolte stated that, "Administrators generally escape personal 

22 
liability by being far removed from the scene of injury." He cited 

two particular cases to indicate why this was true. One, a Colorado 

23 
case, held that the administrator was not liable under the doctrine 

24 
of respondeat superior. The other, a South Dakota case, placed no 

liability on the administrator for permitting an activity to occur, 

20. Robert L. Drury and Kenneth C. Ray, Essentials of School 
Law (New York: Appleton-Century-Crofts, 1967), p. 69. 

21. Edwards, op. cit., pp. 413-436. 

22. Nolte, op. cit., p. 107. 

23. Carroll v. Fitzsimmons, 153 Col. 1, 384 P.2d 81 (1963). 

24. DeGooyer v. Harkness, 70 S.D. 26, 13 N.W. 2d 815 (1944). 
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when that activity was conducted under the direction of a person 

who was presumed competent. 

In discussing the question of the personal liability of 

school employees, Seitz evaluated the situation thus: 

Teachers and administrators need not be apprehensive 
about the imposition of liability. The record reveals 
that courts recognize that the teacher and administrator 
work in a complex situation and have given every indica
tion that they will apply the yardstick which tests 
negligence when the allegation is that a schoolman has 
fallen down in his duty of care and a pupil has been in
jured.25 

Seitz further discussed the availability of "save harmless" 

statutes and liability insurance by stating that no sincere school 

man should be caused to think less of his responsibilities just be

cause someone else must stand the money damages. "He will understand 

26 
that money damages do not fully compensate an injured pupil." 

Summary 

While there is little literature specifically directed toward 

the question of the personal liability of administrators, it was 

generalized that the principles regarding personal liability which 

pertain to teachers are also applicable to administrators. The general 

rules of negligence as they relate : to tort liability the owing 

of a duty to the injured, a breach of that duty by not exercising 

25. Reynolds C. Seitz, "Legal Responsibility Under Tort Law 
of School Personnel and School Districts as Regards Negligent Conduct 
Toward Pupils," Hastings Law Journal, 15:519, May, 1964. 

26. Ibid. 



"reasonable care"; and evidence that the breach of duty, not an in

tervening third party or contributory negligence, was the cause of 

injury. Different questions of liability may .involve violation of 

civil rights, adequacy of supervision, and other administrative 

activities. ! The imposition of liability does not appear to be a 

matter of great apprehension for school people so long as they perform 

their duties with reasonable prudence. 



CHAPTER 3 

DESIGN OF THE STUDY 

The customary techniques for legal research were utilized 

for this study. These processes are described in detail, the terms 

and background information necessary for a lay understanding of the 

problem are set forth, and the assumptions and limitations of the 

study are stated in this chapter. 

Basic Assumptions 

School administrators' liability is a relative matter which 

is always dependent upon given circumstances. The facts will differ 
« 

from case to case. Thus, each case is assumed to be decided upon its 

own merits. 

It is also assumed, as previously stated, that the liability 

in question is that which arises from official acts of the administra

tors or from their failure to perform an official act. For example, 

if the liability question was in relation to defamation, the individual 

who was allegedly defamed would have been so defamed as a result of 

official or supposedly official duties of the administrator, not as a 

result of the administrator's personal relation with the person who 

was allegedly defamed. Likewise, if the liability action involved a 

question of negligence, the negligence complained of would have arisen 

from some breach of administrative duty owed the individual rather 

19 



than failure to be reasonable and prudent in a non-school relation' 

ship with the plaintiff. 

Even though the volume of litigation in trial courts might 

give some additional perspective to the question of administrators 

liability, it is assumed that the only reasonably accurate assess

ment of the situation must be made from cases reaching courts of 

appeal. Trial courts do not generally pay much attention to the 

rulings of other trial courts, there being the assumption that dif

ferences in trial court rulings are due to differences in facts of 

the cases. However, appellate court decisions are, theoretically, 

handed down on the points of law rather than the facts of the case, 

The precedents established by appellate court rulings thus provide 

a clearer view of the legal principles involved than would a con

sideration of the actions of trial courts. 

Research Techniques 

Case Law 

For a determination of the existing case law the investiga* 

tion utilized the National Reporter System, Shepherd's Citations, 

NOLPE publications, and legal encyclopedias. 

National Reporter System. The National Reporter System of 

West Publishing Company was searched exhaustively by checking the 

American Digest System Decennial Edition 1897 to 1906 through the 

Seventh Decennial Digest, 1957 to 1966. The citation was recorded 



for each damage suit which indicated a defendant to be an adminis

trator. Each such case was located in the appropriate regional 

reporter and read* 

Shepherd's Citations. Shepherd's Citations were consulted 

for each case which was found to be pertinent to the study. All 

citations located therein were checked to determine any subsequent 

appeal history or closely related cases which might not have been 

found in the digests. 

NOLPE Publications. Publications of the National Organiza

tion on Legal Problems of Education were searched for citations to 

recent cases. The Newsletter which is regularly mailed to members of 

the organization includes summaries of recent actions. Citations to 

actions which appeared related to the study were gleaned from this 

source and followed in the literature of the law. 

Legal Encyclopedias. Legal encyclopedias were consulted for 

case citations and generalizations. The following such encyclopedic 

sources were searched: 

1. American Jurisprudence and American Jurisprudence Second 

Edition. 

2. American Law Reports Annotated: American Law Reports 

Annotated 2d: and American Law Reports Annotated 3d> . 

3. Corpus Juris and Corpus Juris Secundum. 

Statutory Law 

The investigation to find the extent that liability is imposed 

by statute was conducted by searching the codes of the fifty states. 
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The index to each state's code was searched under the headings, 

"Officers" or "Public Officers," and "Schools" or "Education" 

according to which were applicable headings for the particular codes. 

The sub-heading "personal liability" was the only one reviewed under 

"Officers" or "Public Officers." When searching the codes under 

"Schools" or "Education" all sub-headings were considered because of 

the possibility that some area of education responsibility which was 

not cross-indexed to liability might reveal some imposition of 

liability. 

Limitations of the Study 

As the stated purpose of this study was to determine the 

generalizations pertaining to the personal liability of school ad-
« 

ministrators, it must be positively stipulated that the study is 

limited to the existing body of law. 

While salaries and expenses of school board members may be 

a part of school district budgets for administration, school board 

members were not considered as administrators for the purposes of this 

study. Several cases included in the study involved board members 

as defendants, but the inclusion of such cases was due to the fact 

that administrator, as later defined herein, was also a defendant. 

Although this study may have implications for both public and 

private schools, it was limited to cases arising in the public school 

setting. 



A further limitation of the study is that the researcher 

is not a member of the legal profession. He does not therefore, 

presume to present in this research a highly technical analysis of 

each kind of action or procedural involvement. For example, in the 

discussion of any action in regard to defamation, it is not intended 

to discuss thoroughly the law of defamation. It is, however, the 

intent of this study to review any such situation wherein a school 

administrator is the" Cflrget of an action for damages. 

Definitions of Terms 

For the purposes of this study, the following terms have the 

meanings indicated: 

Administrator 

"Administrator" means county superintendent, superintendent, 

assistant superintendent, business manager, principal, assistant 

principal, or supervisor. 

County Superintendent 

"County superintendent" means the individual who administers 

public school matters at the county level either as the executive 

officer for the county board of education or as a statistical, fiscal 

or administrative officer for the state system of public education. 

Superintendent 

"Superintendent" means the chief executive officer within a 

local school district. The term refers to the highest administrative 
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position below the board of school trustees without regard to the 

title that may be given that position. 

Principal 

"Principal" means the school administrator whose title is that 

of principal. Usually he is the administrative head of an individual 

school or attendance center, working under an administrator defined 

as superintendent. 

Public Officer 

"Public Officer" means an officer of a public corporation, 

that is, one holding office under the government of a municipality, 

state, or nation."*' A school board member is a public officer. 

Liability 

"Liability" means liability for damages as may "be ascertained 

2 
by trial of the facts in particular cases." Unless otherwise modi

fied, liability means personal liability, the obligation of an individual 

to pay the damages. 

Negligence 

Negligence" is "the omission to do something which a reasonable 

man, guided by those ordinary considerations which ordinarily regulate 

1. Henry Campbell Black, Black's Law Dictionary (4th ed.; 
St. Paul, Minnesota: West Publishing Company, 1951), p. 1246. 

2. Ibid., p. 1059. 
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human affairs, would do, or the doing of something which a reason-

3 
able and prudent man would not do." 

Proximate Cause 

"Proximate cause" means "that which, in a natural and con

tinuous sequence, unbroken by any efficient intervening cause, 

produces the injury, and without which the result would not have 

occurred."4 

Respondeat Superior 

"Respondeat superior" means, literally, "Let the master an-

5 
swer." As a legal doctrine it means that where a master and servant 

relationship exists, ". . . the master is responsible for want of care 

on the servant's part toward those to whom the master owes a duty, 

provided the failure to use such care occurred in the course of his 

employment."^ 

Tort 

"Tort" means "A.private or civil wrong or injury. A wrong 

independent of contract."^ 

3. Ibid., P» 1184 

4. Ibid., P* 1391 

5. Ibid., P- 1475 

6. Ibid. 

7. Ibid., P* 1660 
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Summary 

The customary techniques for legal research were utilized 

in conducting this research. Assumptions basic to this research 

were: (a) generalizations are made regarding points of law rather 

than facts of cases, (b) the liability under consideration is that 

which an administrator might incur as a result of his official 

duties, and (c) the only reasonably accurate assessment of the 

situation regarding administrators' liability is that which is drawn 

from analyzing decisions handed down by appellate courts. The study 

is limited to the existing body of law dealing with public school 

situations in which personal liability of administrators is in ques

tion. No attempt is made to give total perspective on any point of 

law by including cases which did not name an administrator as a -

defendant. Definitions of specified positions and certain legal 

terms were set forth. 



CHAPTER 4 

CASES AND STATUTES 

The design of this study and the nature of the findings are 

such that this chapter is organized in several sub-divisions. The 

findings are organized for presentation under three major headings, 

namely: (a) Types of Liability, (b) Liability related to Specific 

Positions, and (c) Statutory Imposition of Liability. 

Types of Liability 

For the purposes of this presentation, the types of liability 

actions involving school administrators are grouped as follows: 
e 

(a) Personal Injury, either through negligence or assault and battery, 

(b) Mishandling of Funds, either intentional or in good faith, 

(c)  Contractual, either resulting from acts beyond the administrator's 

authority, or arising from contractual questions, (d) Defamation, and 

(3) Violation of Civil Rights. 

Liability for Personal Injury 

School operations involve people—many people--in diverse 

activities which range from the somewhat passive and seemingly safe 

situations of academic classroom instruction to the hazards of school 

transportation and interscholastic sports. Wherever people are, what

ever they are doing, and however cautious they may be, there is always 

27 
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some chance that a personal injury may occur. And if a school-related 

injury occurs, there is the possibility of a damage suit involving a 

school administrator. 

The liability questions which most frequently arise are those 

which charge that a school person has been negligent, and that the 

negligence is the cause of the personal injury. Personal injury 

damage, suits may also involve administrators through allegations 

which charge assault and battery or corporal punishment excesses. 

Liability for negligence. Several cases involving adminis

trators related to tort liability for injury have been brought to 

appeal. Courts' rulings in these cases have been favorable to both 

the plaintiff and the administrator. These case findings are grouped 

for discussion as follows: (a) Student injury caused by another 

student, (b) Student injury allegedly due to unsafe school situa

tion, and (c) Injury to non-student. 

Supervisory precautions have been considered by the courts 

in determining the administrators' liability for injury to a student 

by another student. From a review of the cases of record, it is not 

clear how inadequate supervision has been defined, but the following 

cases are indicative of how the courts have ruled. 

A jury verdict against an administrator was affirmed upon 

appeal because the question of fact regarding adequacy of super

vision and whether inadequate supervision was the proximate cause of 
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injury were considered proper questions for the jury to decide.* In 

this case, a thirteen-year-old student, the principal, and the board 

of education were sued for injuries suffered by nine-year-old Robert 

Titus. The older student had shot a paper clip with a rubber band, 

hitting the younger student in the eye. Both students were outside 

the school building, which did not open until 8:15 a.m. Although 

students had been advised that arrival time was 8:15 to 8:30 a.m., 

it was known that they customarily began congregating earlier. 

Principal Smith had made no express plans for supervising students 

during the arrival period. He had, however, instructed teachers to 

be at school by 8:00 a.m., and he had personally provided some super

vision outside the building until the end of the arrival period. 

2 Similarly, the decision in Selleck v. Board of Education, 

against the principal and board of education, awarded damages to the 

plaintiff for skull and brain injuries the plaintiff received when 

he was pushed to the ground and struck by a bicycle while falling. 

The accident occurred to third-grader Erwin Selleck as he was waiting 

for a bus in an unsupervised area. While it was practically conceded 

that neither the board nor the principal had made any rules or regula

tions relative to the unrestricted bicycle riding on the part of the 

grounds where the pupils were waiting for the bus, the court said that 

"• . . the jury might also find that the supervision was inadequate. 

1. Titus v. Lindberg, 49 N.J. 66, 228 A.2d 65 (1967). 

2. Selleck v. Board of Education, .276 A.D. 263, 94 N.Y.S. 2d 
318 (1949). 
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Whether the failure of the defendants in these respects was a proxi

mate cause of the accident is an issue over which reasonable minds 

might differ, and hence an issue of fact arose which was for the 

3 
jury to resolve." 

Two other New York cases related to the matter of supervision 

and the issue of proximate cause; 

4 In Munson v. Board of Education, a twelve-year-old student 

was using an ice slide on a slope of the school grounds when he was 

grabbed by a fellow student and caused to fall. Trial judgment for 

the plaintiff against the board and principal was reversed in a split 

decision upon the question of law as to whether the proximate cause 

of the injury was the negligence of the board or its agents. There 

was no proof that the slide or its use was inherently dangerous. 

In Ohman v. Board of Education,"* thirteen-year-old Herman 

Ohman sustained permanent damage to his left eye when hit by a lead 

pencil that was thrown by a classmate while the teacher was out of the 

room. The suit against the principal, teacher and board of education 

was successful in the trial court. Upon appeal, however, the judgment 

for the plaintiff was reversed. Further appeal resulted in a split 

decision in favor of the defendants. The majority of the Court of 

Appeals ruled that the length of time the teacher was absent from the 

3. Ibid., p. 322. 

4. Munson v. Board of Education, 17 A.D. 2d 687, 230 N.Y.S. 2d 
919 (1962). 

5. Ohman v. Board of Education.of City of New York, 275 A.D. 
840, 88 N.Y.S. 2d 273; affd. 300 N.Y. 306, 90 N.E. 2d 474; reh. den. 301 
N.Y. 662, 93 N.E. 2d 927. 
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room was immaterial, although the record was not clear as to just 

how long she was gone. The court's rationale was that the injury-

was caused by ". . . the act of an intervening third party which 

under the circumstances could hardly have been anticipated in the 

reasonable exercise of the teacher's legal duty toward the plain

tiff."^ Two dissenting judges in this case expressed their opinions 

by dwelling upon the length of absence, the conditions that prevailed 

in the classroom and the principal's negligence. The principal's 

negligence was considered by the dissenters to be two-fold: (a) He 

had failed to adopt regulations insuring proper supervision of classes, 

and (b) he had assigned duties to the teacher, the performance of 

which caused the teacher's absence from the room. The dissenting 

opinion further stated that the lower appellate court, which reversed 

the trial court, did not dispute the finding of negligence. The de

cision in this case was based solely on the fact that the negligence 

involved was not the proximate cause of injury. 

Injuries to a student inflicted by another student did not 

render either the principal or the school board liable in an action 

brought upon the allegation that they had failed in their statutory 

7 
responsibilities to maintain a comfortable and healthy schoolhouse. 

This action was brought by a boy after injuries he received on the 

playground caused him to become a paraplegic. It was alleged that 

6. Ibid., 93 N.E. 2d 475. 

7. Koehn v. Board of Education.of City of Newton, 193 Kan. 263, 
392 P.2d 949 (1964). 
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the injuries he sustained were due to a blow on the head by the shoes 

of another student who was being swung around by a third student. 

A school district, the individual members of the board, the 

county superintendent, the district superintendent, the principal and 

a teacher were sued to recover damages for personal injury received by 

g 
a student while at play on the school grounds. The complaint against 

the teacher was dismissed upon the statement that, "The allegation that 

the plaintiff was struck in the eye by a rock thrown by a fellow student 

'and that the defendant teacher permitted the rock to be thrown' are 

9 
insufficient to state a claim against the teacher." Dismissal of the 

action as to the other defendants followed because there was no indica

tion that any had directly participated in the act. 

In a case which resulted from injury to a second-grade girl 

when she was struck in the face with a softball bat, suit was brought 

against the teacher, superintendent, and school board.^ Although 

the case against the superintendent was dismissed at the trial level, 

the appellate decision is based on the adequacy of supervision. The 

court said that the board was liable "... both on the failure to en

force adequate rules in respect to the playing of games on the playground 

and upon the failure to provide adequate supervision."^ 

8. Carroll v. Fitzsimmons, 153 Col. 1, 384 P.2d 81 (1963). 

9. Ibid., 384 P.2d 89. 

10. Germond v. Board of Education of Central School District 
No. 1, 10 A.D. 2d 139, 197 N.Y.S. 2d 548 (1960). 

11. Ibid., 197 N.Y.S. 2d 551. 
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Injuries to a student who was assaulted by a. fellow student 

when they had been directed to remain outside the school building 

while other students were taking examinations resulted in action 

against a New York school board, superintendent, principal, assistant 

12 
principal, and teachers. Complaints against all defendants were 

dismissed by the trial court. Upon appeal, by split decision, the 

judgment as to the board and principal was reversed and a new trial 

was granted. In this situation the court explicitly invoked common 

law to the effect that the principal had "... both the duty to be 

reasonably vigilant in the supervision of the pupils and the liability 

13 
for her negligent performance of such duty." The court also indi

cated that the doctrine of "respondeat superior" should be applied if 

the jury were to find the principal negligent. , 

The death of a high school student as the result of being 

subjected to an electric current in a letterman's club initiation 

14 
ceremony led to a suit against a coach and the superintendent. The 

fatal accident occurred in the high school gymnasium at an annual 

ceremony under the supervision of the coach. Permission for use of 

the gym had been granted by the superintendent. A verdict against 

both defendants was returned by the trial court. While the appellate 

court affirmed the jury decision regarding the coach's negligence, it 

12. Cianci v. Board of Education of City School District of Rye, 
18 A.D. 2d 930, 238 N.Y.S. 2d 547 (1963). 

13. Ibid., 238 N.Y.S. 2d 551. 

14. DeGooyer v. Harkness, 70 S.D. 26, 13 N.W.2d 815 (1944). 
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reversed the judgment regarding the superintendent's liability. The 

court reasoned that the only connection the superintendent had with 

the accident was to grant permission for use of the facility by a 

person who was properly considered competent. The court said that in 

the absence of any contractual provision requiring the superintendent 

to be present at the ceremony, "... reason will not justify a 

holding that a superintendent of schools must be personally present 

at every school function, or assume liability for the neglect of the 

15 
teacher or instructor personally present." 

Administrators' negligence in permitting unsafe conditions 

of school grounds, equipment or activities to exist has been charged 

in several suits resulting from injuries to students. Such suits are 

related to a wide variety of school situations and point up the fact 

that administrators have rather broad exposure to negligence actions. 

The negligence of a teacher and the superintendent were com

plained of as being the proximate cause of injury when a student 

injured his foot on the school merry-go-round.*^ The merry-go-round 

platform was of circular wooden construction and had a missing piece 

of board on its edge and a small hole in the flooring. The condition 

was known to the defendants as the defendant superintendent had re

ported it to the maintenance department. Children had not, however, 

been instructed not to use the merry-go-round. The plaintiff alleged 

15. Ibid., 13 N.W.2d 817. 

16. Eastman v. Williams, 124 Vt. 445, 207 A.2d 146 (1965). 
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that his injury occurred when he stepped or slipped through the hole 

in the center. Trial judgment for the defendants was reversed and 

the case remanded by the appellate court. A conflict of evidence 

regarding how the injury occurred and whether the hole was of suffi

cient size that a prudent person in similar circumstances would have 

considered it hazardous were considered questions for a jury. Al

though this case was of relatively recent date, 1965, the Vermont 

Supreme Court indicated that it was the first one that it had heard 

involving nonfeasance of a teacher. The court cited Massachusetts 

and Maine decisions to show differing views of a teacher's liability 

for nonfeasance. It then stated that if a teacher is liable for mis

feasance it finds no reason why there should not be liability for 

nonfeasance if the failure to act is the proximate cause of injury. 

A Pennsylvania case heard before the United States District 

Court for the Eastern District of Pennsylvania raised the question 

of whether administrators and employees of the schools were immune 

from liability for their negligence within the scope of their author

ity.*'' It being indicated that the question had not been decided by 

the Pennsylvania appellate courts, the federal court considered the 

immunity question and proceeded to deny the defendants' motion for 

summary judgment. In effect, therefore, it ruled that the servants 

and agents of the school board are liable for their own negligence, 

but not for that of any subordinate. The litigation resulted from 

17. Esposito v. Emery, 249 F. Supp. 308 (E.D. Penn. 1965). 
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an accident causing permanent ear injury to a student when a bank of 

lockers fell on him. The door had been stuck, presumably from a 

fresh coat of paint, and his jerking or tugging on the door caused 

the lockers to fall. 

Personal injuries to a student who was operating an improperly 

equipped saw in a manual training classroom resulted in an action 

18 
against the superintendent and school board. Judgment by the trial 

court establishing the liability of both the board and the superinten

dent was affirmed by the Appellate Division of the Supreme Court of New 

York and later by the Court of Appeals. The board was liable as a cor

porate body for purchasing and permitting the unsafe equipment to be 

used. The negligence of the superintendent was also firmly established 

by unanimous opinion on the basis that agents of the board are personally 

liable for their torts committed in the course of their employment. 

It was held in a New York case that the principal was not re

quired to substitute her judgment for that of the physical education 

19 
teacher in regard to the risk involved in a particular activity. 

A student who had fractured her arm in physical education brought 

suit against the board of education, principal and teacher. The 

girl had twice previously broken her arm and, although she had been 

given permission by her doctor to participate in physical education 

18. Herman v. Board of Education of Union School District No. 8, 
234 N.Y. 196, 137 N.E. 24, 24 A.L.R. 1065 (1922). 

19. Luce v. Board of Education of Village of Johnson City, 2 A.D. 
2d 502, 157 N.Y.S. 2d 123 (1956). 
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classes, her mother had advised both the principal and teacher that the 

student should not participate in any rough games or any activity in 

which there might be danger of falling. During a demonstration of a 

jump-the-stick relay the student fell, breaking her arm. The trial court 

held the principal liable along with the other defendants. On appeal, 

the decision was reversed as to the board and principal, and a new trial 

was ordered in regard to the teacher's negligence. The court held that 

the principal's duties were such that she was not required to personally 

supervise, direct, or limit the participation of pupils in a physical 

education class. The court stipulated also that the board, and pre

sumably the principal, once having engaged competent teachers, is not 

liable for their negligence. The need to separate the board's liability 

from that of the teacher's individual liability would seem to be of 

little value where there is an indemnification statute as in this New 

York situtaion. Yet the court stated the position that the question 

having been raised in the record, the judgment must be made. 

A principal and a physical education teacher were found not 

to have been negligent either in their supervision of a football game 

or for the lapse of time in securing medical attention for an injured 

20 
student. The football game in which the student sustained injuries 

was a free play activity which took place during a noon recess period. 

The plaintiff was injured when he blocked a larger student and was 

struck in the abdomen by the larger boy's knee. He remained in the 

20. Pirkle v. Oakdale Union Grammar School District, 40 Cal. 
2d 207, 253 P.2d 1 (1953). 
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game for a short while and they lay down on the bench. The principal 

had him go to the first aid room and lie down. Some two hours later 

the physical education teacher checked on the student's condition and 

suggested" that he pass urine. It was noted that the urine contained 

blood, whereupon the boy was taken home. The injury actually being a 

ruptured spleen and kidney, the student underwent surgery for removal 

of the organs. A jury verdict for the plaintiff was returned but was 

reversed upon the holding that the standard of care used in super

vising the game was reasonable. Also, in view of the fact that medical 

attention was secured as soon as any other reasonable layman could have 

determined a need for it, there could be no finding of negligence in 

regard to the allegation the student had not received prompt medical 

attention. In a strong dissenting opinion, one justice berated his 

fellow justices for invading the realm of fact finding which was 

properly that of the jury. 

A suit naming the school nurse, superintendent and school 

board as defendants was filed in connection with injuries which a 

twelve-year-old student sustained when he fell from a pipe railing 

21 
approximately two feet high. At the time of the injury, noon recess, 

no teacher was on duty supervising the area in which the fall occurred. 

Students had, though, been frequently reminded not to walk or stand on 

the fence. From a trial court decision for the plaintiff the school 

board appealed and succeeded in gaining a reversal. The court held 

21. Schuyler v. Board of Education, 239 N.Y.S.2d 769 (1963). 
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that (a) a constant surveillance of the plaintiff's movements was not 

required in order to keep the plaintiff from violating the school 

rule, (b) neither the school board nor its agents could be negligent 

in this situation for having permitted a dangerous condition to exist, 

and (c) the plaintiff was guilty of contributory negligence. 

High school wrestling injuries resulted in litigation in-

22 
volving a coach, superintendent and school district. The injured 

wrestler charged the defendants with negligence in failing to: in

struct properly, exercise ordinary care under the circumstances, and 

select and employ a competent instructor. Defense was made that 

immunity cloaked the board, that the agents were performing discre

tionary acts for which they would not be liable, and that they were 

charged with nonfeasance for which they would not be liable. Trial 

judgment for all defendants was affirmed. Concerning the alleged 

negligence of the superintendent, the court stated that the superin

tendent was not liable as master for any negligence of the instructor, 

that he was under no duty as alleged to eliminate wrestling from the 

curriculum, and that his presence at the time of the accident did not 

impose upon him the responsibility to stop the activity when a pre

sumably competent instructor was in charge. 

An Indiana superintendent was charged with having been respon

sible for a girl's having frozen her feet because she found herself 

locked out of the school building when she arrived late one cold 

22. Smith v. Consolidated School District No. 2, 408 S.W.2d 50 
(Mo. 1966). 
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23 
January morning in 1884. The school policy was to have opening 

exercises of approximately fifteen minutes duration which were not 

to be interrupted by tardy students. Tardy students were to wait in 

the hallway or principal's office. It had been suggested to teachers 

that it might be necessary to lock the doors to the classrooms in 

order to enforce the policy. When the plaintiff arrived at school on 

the date in question, she found her classroom doors locked. The hall

way was comfortably heated, but she elected to return home in the 

eighteen-below-zero weather, arriving at home with frozen feet. The 

defendant responded that teachers had been instructed to enforce the 

policy and explained provisions for caring for students who arrived 

late. It was further set forth that the superintendent personally 

was never closer than a half-mile to the school building on the morning 

in question. Other issues and other rules ware set forth in the case, 

with the result that instructions to the jury were considered improper 

and confusing by the appellate court. The trial court decision for 

the plaintiff was reversed with the holding that any reasonable rule 

adopted by a superintendent or teacher and not in conflict with a 

statute or higher authority is binding upon the students. Further, 

in the absence of false or corrupt motives, a school officer, or 

teacher, is not personally liable for a mere mistake in judgment. 

23. Fertich v. Michener, 111 Ind. 472, 11 N.E. 605, 14 N.E. 
68, 60 Am. R. 709 (1887). 
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The judgment of a superintendent was also held reasonable in 

24 
the case of Medsker v. Etchison. In this case, a six-year-old sus

tained injuries when he fell from a playground slide which allegedly 

was improperly installed. The slide was erected for the school by 

community agencies, inspected by the superintendent, and judged to be 

properly installed. The school board accepted the superintendent's 

report, and there was no evidence either that the superintendent had 

been negligent in his inspection or that the board was influenced by 

any improper motives. The injured boy had used the slide several 

times before his accident. A mail carrier and a six-year-old girl 

testified that the slide had a sloping condition. It was alleged 

that the sloping condition was the cause of the plaintiff's injuries, 

although evidence was presented to the effect that he fell from the 

platform while trying to go down one of the supports. The members 

of the school board individually, the superintendent, and the athletic 

director were named as defendants. A verdict in favor of the plain

tiff was returned and judgment rendered by the trial court. The 

appellate court reversed the proceedings of the lower court with in

structions to grant a new trial. In comment regarding the superinten

dent's and athletic director's liability the court said, "There is no 

evidence that they did or failed to do any act which was directly 

25 
responsible for the injury." Further, the court indicated that even 

24. Medsker v. Etchison, 101 Ind. App. 369, 199 N.E. 429 (1936). 

25. Ibid., 199 N.E. 431. 
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if the superintendent's judgment that the slide was properly installed 

was bad judgment, it was nevertheless judgment which any reasonable 

man might have made. 

A suit arising from school transportation named a Georgia 

26 
county superintendent as a defendant. In this case, a student 

passenger had been struck in the eye by a haw tree branch as it 

flipped inside an open bus window. The bus route had been changed, 

without official action in a board meeting, so that the bus traversed 

a road which was so narrow that branches brushed the side of the bus. 

The question of liability for the driver's actions in traveling a 

route which had not been officially changed and for driving at an 

excessive rate of speed was the primary issue. The defendants' 

demurrer was sustained by the lower court and affirmed by the appel

late court. 

A California case and a Michigan case involved municipal use 

of playgrounds and named the principals of the schools where the play-

27 
grounds were located as defendants. Smith v. Harger, the California 

case, related to the injuries of a kindergarten student who had been 

dismissed from school to go home and who had returned to the playground. 

Principal Carpenter was one of several defendants. On the day of the 

accident, the school had arranged to have some dirt hauled to the play

ground. Carpenter had shown the trucker where to dump the dirt and • 

26. Harrell v. Graham, 70 Ga. App. 178, 27 S.E.2d 892 (1943). 

27. Smith v. Harger, 84 Cal. App. 2d 361, 191 P.2d 25 (1948). 
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had sent a notice to teachers that all children should be warned 

about the coming of the trucks. He sent a second notice to the effect 

that all students should go directly home after school and stay there. 

The injured boy did not heed the warning or direction and returned to 

the school where he was struck by the truck. It was argued that the 

school district and Carpenter had created a hazardous condition on the 

school grounds and that they had taken no precautions to safeguard the 

children. None of the defendants was found liable. In the Michigan 

28 
case, the school playground on which the plaintiff was injured in 

a sledding accident was also under the supervision of the city recrea

tion department. The dismissal of this case against a principal was 

due to the plaintiff's failure to state a cause of action against him. 

The question of liability insurance was also brought into focus here 

as the carrier was named, contrary to statute, as a defendant. 

29 
The Kentucky action of Whitt v. Reed against several defend

ants, including a superintendent and principal, resulted in an appellate 

court ruling that the circuit court's sustaining of a demurrer was in 

error. Injuries ware sustained by Betty Lou Whitt when she was struck 

in the face with hot water from a drinking fountain which was in

correctly installed. There was a series of allegations to the effect-

that the principal, who was employed to install the water fountain, 

was incompetent for such work and that each of the defendants named 

28. Stevens v. City of St. Clair Shores, 366 Mich. 341, 115 
N.W.2d 69 (1962). 

29. Whitt v. Reed, 239 S.W.2d 489 (Ky. 1951). 



was negligent either in the installation of the fountain or in the 

employment of an incompetent person. Although the court did not 

express itself regarding which, if any, of the acts or omissions was 

the proximate cause of injury, it did reverse the decision and re

turn the case to the lower court for further proceedings. 

Although a teacher and principal were named defendants in a 

Minnesota case, the only issue expounded upon by the court was the 

30 
principle of sovereign immunity. Damages were sought for injuries 

sustained by a kindergarten student under the allegation that the in

juries were the result of the principal's and teacher's negligence in 

permitting a defective slide to remain in the classroom. No relief 

for the plaintiff was granted. 

Personal injuries of individuals who were not students have 

brought about actions naming administrators as defendants. Situations 

in which such injuries were sustained have been related to motor 

vehicle accidents and hazardous school conditions. Two of the cases 

were suits by teachers. 

The superintendent in each of three cases arising from motor 

vehicle accidents was held not liable for any breach of duty nor 

liable under the doctrine of "respondeat superior." One Kentucky case 

charged negligence of a school board and county superintendent when a 

woman was fatally injured in a collision with an uninsured school bus. 

30. Spanel v. Mounds View School District No. 621, 118 N.W.2d 
795 (Minn. 1962). 

31. Bronaugh v. Murray, 294 Kyi 715, 172 S.W.2d 591 (1943). 
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The owner of the bus was insolvent and had not been required by the 

board or superintendent to carry insurance as required by statute. The 

lower court sustained a demurrer, but on appeal the judgment regarding 

the responsibility of individual board members was reversed by split 

decision. The higher court's logic was that the board had clearly 

failed to perform a ministerial duty. Although the superintendent was 

charged with the responsibility for seeing that the laws relating to 

the schools were enforced, he had not failed to perform a specific 

ministerial duty. It followed, therefore, that he could not be held 

liable. Another Kentucky case was brought by the driver of an automo-

32 
bile which collided with a school truck. While this action was 

dismissed because of procedural matters of filing the complaint, it was 

the position of the court that there would have been no cause of action 

against the county superintendent even if the complaint had been 

properly filed. The truck was being driven by a school employee within 

the scope of his employment. A California county superintendent and the 

supervisor of rural schools were sued by a widow of a man killed in an 

33 
automobile collision involving the supervisor. In affirming the judg

ment sustaining the defendants' demurrers, the court pointed out pro

cedural errors in filing of the complaint and referred to California 

statutes which remove the county superintendent from liability for the 

acts of his subordinate supervisors. 

32. Gilbert v. Harlan County Board of Education, 309 S.W.2d 771 
(Ky. 1958). 

33. Payne v. Bennion, 3 Cal. Rptr. 14 (1960). 
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In a Delaware case, an amateur actor brought suit for per

sonal injuries he received at the school building while rehearsing 

34 
for a play. The plaintiff was a member of an amateur theatrical 

group which was using the school facilities for practice. His fall 

from steps that slipped from under him was the cause of injuries. 

The court found that the industrial arts teacher who had constructed 

the steps had no duty to secure the steps, and the superintendent's 

involvement in the action was only the result of his administrative 

position. 

The collapse of some temporary seating resulting in injury 

to a spectator was the background of a case in which a superintendent 

was held not liable but the clerk of the school board, apparently an 

35 
agent of the board, was liable. The school board had decided to 

hold a field day as it had done in past years, to which the public 

was invited and admission was charged. The clerk of the board was in

structed to arrange for constructing the stands, which he did by hiring 

the same man who had previously built them. The clerk did not inspect 

the stands; the stands collapsed; and the spectator, Mrs. Adams, was 

injured in the accident. The basic issue before the court was whether 

the performance of duties related to the field day was discretionary 

or ministerial. In holding the board members and the clerk of the 

board liable, the court reasoned that the duty to hold the field day 

was strictly discretionary, but once the decision to hold the day had 

34. Slovin v. Gauger, 193 A.2d452 (Del. 1963). 

35. Adams v. Schneider, 71 Ind. App. 249, 124 N.E. 718 (1919). 
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been made, the arrangements for it became ministerial, whether per

formed by the agent or the board members. 

Neither the principal nor any of the other defendants were 

held liable for injuries to a pedestrian who was injured when struck 

36 
by a boy who was running a school race trial on the sidewalk. The 

plaintiff's case was based primarily on a city ordinance prohibiting 

the playing of games in the street or other public places and the 

contention that by permitting the race to be run on the sidewalk a 

nuisance had been created and maintained. 

Administrators were held not liable in two personal injury 

damage suits brought by teachers. A New York City teacher brought 

suit against the school board and superintendent for injuries he re-

37 
ceived while on cafeteria duty. The teacher had been pushed by 

students as they came toward him in their movement toward a fight. 

The trial court dismissed the complaint against the superintendent 

but awarded damages against the school board to the plaintiff. Upon 

appeal, evidence that the administration had made adequate provisions 

for cafeteria supervision was sufficient to set aside the verdict 

against the board. 

The principle of "respondeat superior" was at issue in the 

38 
Rhode Island case of Gray v. Wood. A teacher sued the superintendent 

36. McDonell v. Brozo, 285 Mich. 38, 280 N.W. 100 (1938). 

37. Diamond v. Board of Education of City of New York, 171 N.Y.S. 
2d 703 (1958). 

38. Gray v. Wood, 75 R.I. 123, 64 A.2d 191 (1949). 
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and principal to recover for injuries she suffered when she slipped 

and fell on a floor which a school janitor had washed. There had 

been no allegation that either the principal or superintendent had 

directly participated in creating the alleged dangerous condition 

of the floor. The complaint, however, alleged that it was the princi

pal's duty to see that such condition did not exist, or if he knew it 

to exist, to warn persons who might be walking there. The appellate 

court cited several cases from other states that a public officer or 

agent is exempt from liability or responsibility for the wrongful acts 

of his subordinates unless it can be shown that he participated in them 

or directed them to be done. 

Liability for assault and battery. Only four cases are re

ported in which assault and battery charges involve an administrator. 

Three of these cases were Connecticut actions. The fourth originated 

in Texas. 

Suit was brought against a principal and the school board by 

a high school student for injuries he allegedly suffered when the 

39 
principal struck him on the ear with an open hand. The appellate 

court did not express itself concerning the principal's liability 

other than to say that in affirming the board's demurrer it did not 

remove the plaintiff's right to recovery against the principal. 

Some thirty years earlier the Connecticut Supreme Court ruled 

a principal not liable for striking a student eight times on each 

39. Swainbank v. Coombs, 19 Conn. Sup. 391, 115 A.2d 468 (1955). 
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hand with a stick two feet long and one-half inch thick. The 

punishment was not considered unreasonable as no physical injury 

was caused. The plantiff's chief allegation was that the school 

principal had no authority to discipline a student for his behavior 

after he had left the school to return home. In regard to that 

subject, the court said: 

Examination of the authorities clearly reveals the true 
test of the teacher's right and jurisdiction to punish for 
offenses not committed on the school property or going and 
returning therefrom, but after the return of the pupil to 
the parental abode, to be not the time or place of the 
offense, but its effect upon the morale and efficiency of 
the school, whether it in fact is detrimental to its good 
order, and to the welfare and advancement of the pupils 
therein.41 

In affirming the lower court's judgment it was determined that the 

morale of the school and its students had been adversely affected by 

the bullying behavior of the student. 

42 
The third Connecticut case, Calway v. Williamson, involved 

a principal's being sued for assault to a ten-year-old student. The 

boy's teacher had attempted to punish him by striking his hands with 

a strap. Being unsuccessful in her attempt to punish the student, 

she appealed to the principal who was passing in the hallway. Princ 

pal Williamson instructed plaintiff Calway to go to the principal's 

office. Calway refused, whereupon Williamson proceeded to drag him 

40. 0'Rourke v. Walker, 102 Conn. 130, 128 A.25 (1925). 

41. Ibid., 128 A.26. 

42. Calway v. Williamson, 130 Conn. 575, 36 A.2d 377 (1944) 
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by the wrist. Calway's struggles and name-calling caused Williamson 

to push him to the floor in the hallway and hold him by kneeling and 

sitting on the boy's abdomen. Calway's brother came by so Williamson 

told him to get an older sister. When the two returned, the principal 

had the sister take the boy home. The plaintiff sustained no injuries 

from the incident other than an abrasion which became infected and re

sulted in osteomyelitis. The trial court's judgment for the student 

was affirmed upon "... facts from which it might be logically inferred 

that the weight of the defendant was exerted upon the plaintiff by 

43 
kneeling and sitting upon him. . . ." Further, ". . . the plaintiff 

was not required ... to remain docile ... and, in view of the circum

stances, was justified in attempting to escape from the crushing weight 

44 
of the defendant." In a strong dissenting opinion, one judge drew a 

distinction between deliberate inflicting of punishment resulting in in

juries to a student and injuries which happen as a result of the student's 

actions to avoid punishment. He also raised the question of fact re

garding the principal's "crushing weight" being excessive restraint as 

there had been no indication that his full weight had been applied. 

In the Texas case, the superintendent of a city school system 

was not considered a teacher within the meaning of a statute permitting 

45 
corporal punishment. • When the superintendent took charge of one of 

43. Ibid., 36 A.2d 379. 

44. Ibid. 

45. Prendergast v. Masterson, 196 S.W. 246 (Tex. Ct. of App. 
1917). 
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the schools of the district he administered corporal punishment to 

one of the students. The Texas Court of Civil Appeals reversed trial 

judgment favorable to the superintendent. It was the court's opinion 

that no authorization was given either by statute or the school board 

for the superintendent to personally take charge of the discipline of 

the school. The responsibility to control discipline and authority 

to chastise students by corporal punishment was that of teachers. 

The superintendent's control of students was considered to be indirect, 

through the teachers. 

Mishandling of Funds 

School administrators' liability for not properly handling 

school moneys has been the question in a number of cases that have 

reached appellate courts. While in most cases there is a surety in

volved, the loss of money or the liability for its misapplication 

does not become a responsibility of the surety until the administra

tor is determined to be liable. 

A South Carolina case which was twice appealed held a princi

pal not liable for somewhat irregular accounting for extra-curricular 

46 
funds. Certain parents and taxpayers brought action against the 

principal charging that he had not kept proper accounts and sought. 

his dismissal from his position as principal. The lower court's dis

missal of the complaint was reversed and remanded because the question 

46. Betterson v. Stewart, 121 S.E.2d 102, 140 S.E.2d 482 
(S.C. 1961, 1965). 
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of the defendant's accounting for the funds under his control had 

not been satisfactorily answered. After remand, the lower court 

appointed a special referee who submitted a report that there was 

no shortage of funds in spite of poor records. The circuit court 

affirmed the referee's report, and the plaintiffs again appealed. 

The record of the second appeal gives some idea of why the misappro

priation was charged. Apparently the principal kept one general 

fund into which he deposited moneys from various sources and from 

which he made disbursements for many purposes, including the pay of 

substitute teachers, payment of teacher association dues, payment of 

gifts or donations to distressed persons and charitable organizations, 

and loans on salaries to teachers. The evidence indicated that all 

disbursements for substitute teachers, association dues, and chari

table donations had been supported by receipts for these respective 

purposes. With regard to the loans, it was not ascertained from the 

financial records that all loans had been repaid, but it was the 

opinion of the lower court that they had. On the second appeal, the 

principal was held not liable because he had not personally profited 

from the funds and there was no conclusion that anyone had "... been 

financially damaged as a result of his manner of handling such 

funds. 

The handling of extra-curricular accounts was also at issue 

in an action which a Mississippi school board initiated against a 

47. Ibid., 140 S.E.2d 482. 
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48 
principal. The funds under scrutiny were those in which collec

tions for students' class rings, graduation announcements, and caps 

and gowns were to be deposited and from which,the payments for such 

school expenses were to be made. Although there was some evidence 

that payments had been made without bank deposits and clear records, 

the trial court's decision for the principal was affirmed. The 

Mississippi Supreme Court indicated that the statutes were silent 

on the proper handling of activities funds and cited its precedent 

49 
"good faith" ruling in Golding v. Salter. 

In Oklahoma, certain school board members and the individual 

who had illegally served as superintendent were named in a suit to 

recover double the amount of money paid to the improperly certificated 

50 
superintendent. The case reached the appellate court primarily be

cause of the question as to who were properly the defendant parties. 

An Oklahoma statute made it illegal for any person or officer of a 

school board knowingly to pay out money on an improper contract, such 

as to an improperly certificated teacher. Liability for such an act 

is double the amount so paid. In this case, a former school board 

member joined with other electors to bring the action against the 

board members and the superintendent. The appellate court was primarily 

concerned with the question of whether the former board member ought 

48. State v. Eakin, 203 So.2d 587 (Miss. 1967). 

49. Golding v. Salter, 107 So.2d 348 (Miss. 1958). 

50. Board of Education v. State ex rel Hadden, 208 Okla. 504, 
257 P.2d 1080 (1953). 
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also to be a defendant rather than a relator. In concluding that he 

should, the case was reversed and remanded. 

A California county superintendent was held not liable for the 

51 
forgery of warrants or requisition orders by his deputy. The court 

was explicit in holding that the deputy had performed his illegal act 

outside the line of duty; and the plaintiff bank, in losing money 

through its purchase of the orders, could not find relief at the expense 

of the superintendent. While the law provided that the orders be filed 

in the order received so that the requisitions upon the auditor would 

follow in the same order, neither the filing of orders nor any act of 

the county superintendent actually changed the value of the orders which 

were purchased by the bank. 

A New Jersey business manager whose handling of bidding pro

cedure for certain repairs led to a trial court judgment against him 

52 
was successful in gaining a reversal and remand. In speaking about 

the business manager's liability the court said: 

The jury was not asked to decide whether Hoek acted in 
good faith upon the interpretation of "repairs" which he ad
vances. In view of the fact that the statutory term "repairing" 
has not heretofore been interpreted by this court and in view 
of the lack of authorities precisely in point, Hoek should be 
permitted to present evidence relevant to this issue upon re
trial of the case. If the jury finds that he acted in good 
faith belief that "repairing" did not encompass the work here 
involved,.he should not be held accountable under the circum
stances. 53 

51. Fresno National Bank v. Hawkins, 93 Cal. 551, 29 P.233 (1892). 

52. Board of Education of City of Asbury Park v. Hoek, 38 N.Y. 
213, 183 A.2d 633 (1962). 

53. Ibid., 183 A.2d 644. 
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The fiscal responsibilities of county superintendents have 

led to charges of improper or fraudulent handling of funds in nine 

Mississippi cases of record. Five of these w§re related to a statute 

which prohibited the issuance of pay certificates in excess of funds 

available. Various other illegal expenditures were involved in four 

cases. 

The earliest of these cases brought to recover moneys ille

gally expended by improperly issuing pay certificates held the county 

54 
superintendent not liable. In affirming the lower court ruling, the 

court said: "The bill does not charge . . . that Mr. Green ... is

sued pay certificates or otherwise acted . . . with corrupt or 

fraudulent purposes ... or that Mr. Green profited by any of the 

55 
several transactions complained of. . . ." Continuing, the court 

stated, "The county superintendent of education is the administrative 

officer for all the public schools and free school system of his 

county. ... There is a statutory method or rule by which he is to 

be governed; but for errors of judgment and discretion, in the absence 

of fraud, he is not liable on his official bond or otherwise.""^ In 

two similar cases, county superintendents were also adjudged not 

liable.^ However, where there were facts showing intent to defraud, 

54. State v. Green, 111 Miss. 32, 71 So. 171 (1916). 

55. Ibid., 71 So. 172. 

56. Ibid. 

57. McDonald and Sons v. McQueen, 194 So. 473 (Miss. 1940). 
National Surety Corporation v. State, 189 Miss. 540, 198 So. 299 (1940). 



decisions holding county superintendents liable were- handed down in 

58 
two cases. 

One Mississippi county superintendent's demurrer to charges 

that he had made illegal expenditures for school transportation was 

59 
overruled by the appellate court. But, in its decision, the court 

spoke to the subject of good faith performance of quasi-judicial 

duties thus: 

The appellee was not a mere ministerial officer, he was 
charged with the performance of many quasi-judicial duties, 
one of which was to issue the certificates of the character 
here in question, for the payment of the cost of the trans
portation of pupils to and from public schools. These 
certificates he was called on to issue when, but not until, 
an application was made to him therefor and facts submitted 
to him disclosed that the applicant was entitled thereto. 
If on these facts he erroneously but in good faith decided 
that the applicant was entitled to, and issued to him a 
certificate, he incurred no liability thereby.60 

The court cited 46 Corpus Juris 1043 and 43 American Jurispru 

dence 274, that: "At common law a public officer is not liable for 

errors or mistakes made by him in good faith when acting judicially 

or quasi-judicially within the scope of the subject matter over which 

he has been given jurisdiction."^*" 

58. Pearman v. Robertson, 80 So. 786 (Miss. 1919). Trantham 
Russel, 158 So. 143 (Miss. 1934). 

59. Barnett v. Lollar, 19 So. 2d 748 (Miss. 1944). 

60. Ibid., p. 794. 

61. Ibid., p. 748. 



County superintendents' handling of funds and issuance of 

62 
certificates led to findings of liability in three other cases. 

In one of these, where good faith was set forth as a defense, the 

court said that "some payments can be so distinctly unlawful that 

there is no defense by claiming that he did it in good faith and 

i. - »63 honest error. 

A California county superintendent was held not liable for 

making an erroneous transfer of an appropriated balance which a 

64 
school board had wanted to spend. The superintendent had trans

ferred the appropriated balance to an unappropriated fund from which 

the school district could not make disbursements. The board then 

sought to recover damages from the superintendent. While the plain

tiff board cited a statute which gave only the board the authority 

to direct a transfer of funds, the court said: "The plaintiff had no 

proprietary right to the money to its credit in the county treasury, 

65 
and therefore no right to recover it." Further, the defendant 

could not be sued personally ". . . for a mistaken performance of an 

official duty involving the exercise of judgment and discretion." 

62. Sanders v. State, 141 Miss. 289, 105 So. 523 (1925). State 
v. Malvaney, 221 Miss. 190, 72 So. 2d 424 (1954). Golding v. Latimer, 
239 Miss. 163, 121 So. 2d 615 (1960). 

63. Golding v. Latimer, 121 So. 2d 622. 

64. Gridley School District of Butte County v. Stout, 66 P. 785 
(Cal. 1901). 

65. Ibid. 

66. Ibid. 
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Before a statute was enacted in 1933 to relieve school offi

cials from strict accountability for funds in the event of loss due 

to a bank failure, a Georgia county superintendent was held liable.^ 

A Kentucky superintendent, individual board members, and 

certain vendors were defendants to an action by taxpayers seeking 

68 
recovery of alleged illegal expenditures of school funds. Suit 

was brought by the taxpayers because, as the court held, ". . . the 

Board was substantially under the domination of the appellant, McGuire, 

the superintendent. Inasmuch as McGuire was charged with deliberate 

misuse of his position for his own personal profit, it seems clear 

that a demand for the Board to institute the suit would have been 

69 
unavailing." The trial court entered judgment against McGuire for: 

unauthorized travel claims, damage to the school car for which he had 

received the insurance reimbursement, refunds for equipment not de

livered by a school bus body manufacturer, and for "kick-back" for 

services not performed. While the appellate court affirmed the judg

ment in part, McGuire was successful in getting his liability reduced 

some $12,000 on findings of fact. 

Contractual Liability 

Breach of teacher's contract. County superintendents and 

district superintendents have been defendants in several suits brought 

67. Landrum v. Thomas, 183 S.E. 140 (Ga. 1935). 

68. McGuire v. Hammond, 405 S.W.2d 191 (Ky. 1966). 

69. Ibid., p. 193. 
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by teachers charging a breach of contract. Mississippi courts have 

handled four such cases. Three cases have been reported in other 

jurisdictions. 

One of the Mississippi actions resulted in the finding that 

a county superintendent was not liable for terminating a teacher's 

contract when it was understood that the contract was to be in effect 

for only the time that the regular teacher was in military service.^ 

In another, where the superintendent was a co-defendant with members 

of the Jackson City school board, the dismissal of an action brought by 

a principal whose contract was terminated was reversed and remanded.^ 

In a third case, where a district superintendent sought to recover his 

salary from the county superintendent because he had been illegally 

kept from having a written contract as required by statute, the dis-

72 
missal of the complaint by the trial court was reversed and remanded. 

A teacher sought to recover from the county superintendent a money 

judgment for damages for not permitting her to teach; but the county 

superintendent whom she sued, who was not the holder of the office at 

73 
the time the alleged breach of contract occurred, was held not liable. 

An Idaho action brought by a teacher against the board mem

bers and superintendent failed to state a cause of action against 

70. Treolar v. Rogers, 45 So.2d 274 (Miss. 1950). 

71. Stokes v. Newe11, 165 So. 542 (Miss. 1936). 

72. McCandless v. Clark, 159 So. 542 (Miss. 1935). 

73. Mullinax v. Trustees of D'Iberville Consolidated School 
District, 38 So.2d 93 (Miss. 1948). 
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the superintendent. Although it was alleged that he threatened 

the plaintiff by stating he would take the necessary steps to break 

the teacher's contract if she did not accept a reassignment, there 

was no evidence or allegation that he actually did any wrongful or 

illegal act in order to accomplish the termination of the contract. 

The duties which a Texas superintendent performed in dis

charging a teacher were considered within the scope of his position 

75 
and such that he should not be liable for them. The court con

sidered it ". . . the duty of a school superintendent when directed 

by the Board of School Trustees, to recommend the employing and dis

charging of teachers, and he is not answerable in a cause sounding 

in tort for his actions while discharging this governmental educa

tional function.The plaintiff had alleged her dismissal was 

because she was active in a teachers' union. The case was tried 

before a jury, and neither the board members nor the superintendent 

were found to have been guilty of tortious conduct. 

Other contracts. An automobile rental agency was successful 

in a suit for damages to a rented vehicle which the agency brought 

77 
against a high school principal. The defendant had signed the 

74. Bullock v. Joint Class "A" School District No. 241, 75 
Ida. 304, 272 P.2d 292 (19545^ 

75. Russell v. Edgewood Independent School District, 406 
S.W.2d 249 (Tex. Ct. of App. 1966). 

76. Ibid. 

77. Dixie Drive It Yourself System v. Lewis, 78 Ga. App. 236, 
50 S.E.2d 843 (1948). 
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contract with the agency in the name of the high school with his 

name as principal (of the high school). Both the principal and the 

agency knew the school had no legal entity; thus neither party was 

misled. The court cited a Georgia case as precedent which said: 

"One who professes to contract as agent for another, when his pur

ported principal (to the contract) is actually nonexistent, may be 

held personally liable on the contract, unless the other party agrees 

78 
to look to some other person for performance." 

A New Jersey contractor's problems in delay of construction 

on a school building led to his suit for damages against a number of 

defendants, including board members, architects, and the superinten-

79 
dent of buildings and grounds. There was no liability on the part 

of any of the defendants; and the superintendent of buildings and 

grounds was specifically relieved from liability by a paragraph of 

the specifications for construction. 

Lowe and Campbell Athletic Goods Company was the plaintiff in 

two actions involving administrators as defendants from whom payment 

of contract was sought. The earlier of these cases was an Oklahoma 

situation in which the defendant superintendent purchased athletic 

80 
goods for which no district appropriation had been made. It was 

78. Hagan v. Asa G. Candler, Inc., 189 Ga. 250, 5 S.E.2d 739, 
126 A.L.R. 108 (1939). 

79. Gherardi v. Board of Education of City of Trenton, 147 
A.2d 535 (N.J. 1958). 

80. Lowe <L Campbell Athletic Goods Co. v. Nunn, 182 Okla. 
304, 77 P.2d 738 (1938). 
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the defendant's contention that there was an agreement that equip

ment was to be paid for from activities'funds, and that it was never 

understood that he would be personally liable for the purchases. 

Notwithstanding a statute making individuals personally liable for 

unauthorized purchases made in the name of the school, both the trial 

and appellate courts held the superintendent not liable because he 

had contracted in the name of the extracurricular fund and not the 

school. Lowe and Campbell's other case of record involving an ad

ministrator resulted from the loss of athletic equipment in a 

81 
gymnasium fire. The equipment had been purchased by the principal 

from the athletic goods company but had not been paid for. The 

school board had received insurance reimbursement but had refused to 

pay. Payment was sought from the board or from the principal per

sonally. Lower court judgment for the principal was affirmed, while 

the board was directed to pay the claim, interest and costs. 

Liability for Defamation of Character 

School administrators have been named as defendants in a few 

actions where the plaintiff has alleged defamation of character. 

Decisions in the various suits indicated a basic issue of whether 

the allegedly defamatory communications were qualifiedly privileged. 

Where it was a principal's duty to communicate to the school 

board the fact that rumors were circulating concerning the plaintiff, 

81. Lowe & Campbell Athletic Goods Co. v. Tangipahoa Parish 
School Board, 32 So. 2d 84 (La. 1947). 
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82 
the principal was not liable for slander. In the performance of 

the communications duty, the defendant was protected by a qualified 

privilege; and there being no evidence to show malice or a wanton 

disregard for the plaintiff student's rights it could not be said 

that there was other than good faith performance of duty. 

A teacher whose residence was in the District of Columbia 

brought an action for defamation against a Virginia school board, 

83 
superintendent, and principal. The plaintiff charged that he in

curred damages as a result of his being discharged as a teacher. 

While the judgment for the defendants was primarily based upon the 

fact that the judicial power of the United States does not extend to 

an action by a citizen of one state against an agency of another, it 

was also held, ". . . that, under the established law, the individual 

defendants were not liable for acts performed by them in the discharge 

of their official duties. 

The report which a Connecticut supperintendent filed relative 

to the efficiency and qualifications of a teacher was considered 

85 
libelous by a trial jury; but upon appeal a new trial was ordered. 

The plaintiff alleged that the superintendent's statements in his 

report were false and malicious. It was held by the appellate court 

82. Forsythev. Durham, 270 N.Y. 141, 200 N.E. 674 (1936). 

83. DeLevay v. Richmond County School Board, 284 F.2d 340 
(4th Cir. 1960). 

84. Ibid. 

85. Barry v. McCollom, 81 Conn. 293, 70 A. 1035 (1908). 



that: "It was enough if he honestly and in good faith, at the time 

86 
when he made them, believed them to be true." The trial court 

had given the jury instructions which indicated there should be 

sufficient evidence that the superintendent had good reason to be

lieve the statements were true; whereas the appellate court went 

ahead to say, "This required nothing more than that there were grounds 

for such a belief which then seemed to him reasonable and sufficient, 

and that his motive was an honest desire to discharge the duties of 

his office with fidelity. 

An Indiana teacher's charges against a county superintendent 

alleging his "good faith as a scholar and a teacher" had been damaged 

88 
when he was removed from his teaching position were unsuccessful. 

The defendant was charged with malicious conduct as the result of his 

having presided over a dismissal hearing which culminated in the 

plaintiff's discharge from his position. 

A California case involving a superintendent and board members 

as defendants established that none of the defendants could claim 

immunity for a discretionary act of including statements which might 

be libelous in the general announcement of a meeting to discuss a 

89 
disciplinary matter. In the announcement of the meeting, two stu

dents were named as being responsible for a situation which caused 

86. Ibid., 70 A. 1036. 

87. Ibid. 

88. Branaman v. Hinkle, 138 Ind. 18, 37 N.E. 546 (1894). 

89. Elder v. Anderson, 23 Cal. Rptr. 48 (ct. of App. 1962). 
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. . the serious violation of manners, morals and discipline." 

The court referred to the superintendent's situation in this action 

as follows: "Anderson cannot claim immunity insofar as he may have 

made or caused to be made defamatory statements concerning the plain

tiff to the general public which were not merely reports of official 

action but instead, purported to be statements of the fact within 

91 
his personal knowledge." 

A California superintendent was unsuccessful in her suit 

for damages against a principal where wrongful interference with 

92 
her contract and defamation of character were alleged. This suit 

was a result of the much litigated situation in which Superintendent 

Natalie Lipman brought action against the school district, board 

members individually, county superintendent, district attorney and 

93 
others when her contract was terminated. The California Supreme 

Court held that the plaintiff did state a cause of action against 

the individuals for defamation and granted opportunity to amend the 

94 complaint. However, the amended complaint which was brought to 

appeal naming the principal, Montie Rice, as defendant was found 

90. Ibid., p. 49. 

91. Ibid., p. 55. 

92. Lipman v. Bhend, 28 Cal. Rptr. 800 (1963). 

93. Lipman v. Brisbane Elementary School District, 4 Cal. 
Rptr. 8 (1960); 11 Cal. Rptr. 97, 359 P.2d 465 (1961). 

94. . Ibid. 
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95 
defective, and no damages were assessed against Mrs.-Rice. This 

conflict focused on several legal subjects, but that which is most 

pertinent to this report is what the court said regarding the 

liability of the county superintendent and district attorney: 

It is clear that the conduct of these defendants was 
within the immunity rule insofar as they investigated and 
discussed plaintiff's fitness with each other and with the 
trustees. They cannot claim immunity insofar as they made 
or caused to be made defamatory statements concerning 
plaintiff to members of the public which were not merely 
reports of official action but instead purported to be 
statements of fact within their personal knowledge.96 

Liability for Deprivation of 
Civil Rights 

Several actions seeking damages have been brought against 

school people under the federal civil rights statute which states 
c 

that; 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory, 
subjects, or causes to be subjected, any citizen of the 
United States or other person within the jurisdiction there
of to the deprivation of any rights, privileges, or immuni
ties secured by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit in equity, 
or other proper proceeding for redress.9/ 

This declaratory statute of constitutional rights has its origin in an 

98 
act of Congress, dated 1871. Recently, it seems to have been invoked 

95. Lipman v. Bhend, supra. 

96. Lipman v. Brisbane Elementary School District, 11 Cal. 
Rptr. 102. 

97. Title 42, Chapter 21, Section 1983, United States Code. 

98. Chapter 22, Acts of the Forty-Second Congress. 
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most frequently in cases related to the integration-of schools. 

Several such cases that sought only injunctive relief or did not 

99 
name administrators were not reported here. 

Administrators have been involved as defendants in actions 

where Negro teachers' contracts were not renewed in the wake of 

civil rights activities or the integration of local schools. One 

action was brought when a teacher who had served with distinction 

for twelve years, and who had been recommended by her principal and 

superintendent for another contract, was dismissed by the local 

school committee following her participation in the civil rights 

activity of her community.In another suit, it was held by the 

court that there had been a wrongful dismissal of teachers when their 

segregated school was closed.A specific damages judgment was 

affirmed in a case where non-tenure teachers were not re-employed 

102 
when their school of assignment was closed. While it is not clear 

from the record whether the administrator-defendants were personally 

liable, it was established in each case that the plaintiffs were en

title to recover damages for the termination of their employment 

rights which had been violated because of racial issues. 

99. Chambers v. Hendersonville City Board of Education, 364 
F.2d 189 (4th Cir. 1966); McSwain v. County Board of Education, 104 F. 
Supp. 861 (E.D. Tenn. 1952); Breen v. Kahl, 296 F. Supp. 702 (W.D. 
Wis. 1969). 

100. Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966). 

101 Williams v. Kimbrough, 295 F. Supp. 578 (W.D. La. 1969). 

102. Rolfe v. County Borad of Education of Lincoln County, 
Tennessee, 391 F.2d 77 (6th Cir. 1968). 
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School board members, the superintendent and.the school dis

trict who were sued only in their official capacities were not 

considered "persons" within the provisions of Section 1983 in a Texas 

103 
case brought by Negro teachers whose contracts were terminated. 

The court in this decision related the legislative history of the 

statute and held that the type of suit here involved may be maintained 

only against the officials individually. 

An Arkansas principal and superintendent were held not liable 

in an action for damages brought by six Negro teachers whose contracts 

104 
were not renewed. The teachers alleged that their discharge was 

solely because of their race or color. Facts in evidence showed the 

dismissal to be based upon the teachers' qualifications and the 

recommendations of the Negro principal. Trial court judgment for 

the defendants was affirmed. Similarly, failure to re-employ a Negro 

teacher imposed no liability on a West Virginia board or superinten-

105 
dent where evidence showed there had been no discrimination. 

An Illinois superintendent and individual board members were 

sued by two teachers who charged their probationary contracts had 

been ter m i n a t e d  b e c a u s e  o f  thei r  u n i o n  or g a n i z i n g  a c t i v i t i e s . T h e  

103. Harkless v. Sweeny Independent School District of 
Sweeny, Texas, 300 F. Supp. 794 (S.D. Tex. 1969). 

104. Freeman v. Gould Special School District of Lincoln 
County, Arkansas, 405 F.2d 1153 (8th Cir. 1969). 

105. Starling v. Board of Education for County of Mingo, 
175 F. Supp. 703 (S.D. W. Va. 1959). 

106. McLaughlin v. Tilendis, 398 F.2d 287 (7th Cir. 1968). 
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suit in which each plaintiff sought $100,000 damages was dismissed 

by the District Court on the theory that the Illinois Tort Immunity 

Act cloaked the individual defendants with imrpunity. The Circuit 

Court of Appeals, however, reversed and remanded the case. 

A South Carolina newspaper publisher who alleged his civil 

rights had been denied him by school administrators brought suit 

for $200,000 damages.The rights alleged to have been denied him 

involved his request for use of the school cafeteria to hold a ban

quet in honor of Negro city employees. Evidence was presented that 

similar requests had been granted to others. A dismissal by the 

District Court was reversed, and the case was remanded upon appeal. 

A superintendent was held not liable for the suspension of 

a teacher who was convicted for drunkeness and assaulting an 

108 
officer. In affirming the lower court's decision, the Court of 

Appeals held that under the circumstances, which indicated there was 

no appeal of the conviction or defense of the teacher's activities 

to the school authorities, the plaintiff had not been denied any right 

to due process by the suspension. Likewise, monetary relief was 

denied two Negro teachers in a Georgia desegregation suit when evidence 

was presented that the teachers involved had been suspended for refusing 

109 
to return to their classrooms. That the superintendent had suspended 

107. Lee v. Hodges, 321 F.2d 480 (4th Cir. 1963). 

108. Bradford v. School District No. 20, Charleston, S. C., 
364 F.2d 185 (4th Cir. 1966). 

109. Graves v. Walton County Board of Education, 410 F.2d 
1153 (5th Cir. 1969). 
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them was no violation of their rights of free speech when it was 

shown that they had flatly refused to return to their duties during 

school hours. 

Action against a Tennessee principal and board of education 

for violation of civil rights alleging that certain slanderous state

ments were made in connection with the dismissal of a teacher brought 

no relief for the teacher.The complaint was dismissed by the 

District Court and affirmed. The teacher did not claim any contractual 

or statutory right to be retained as a teacher. 

A New York teacher's complaint against her principal was dis

missed by the District Court, then reversed by the Court of Appeals 

111 
in a proceeding against the principal and remanded. It was alleged 

that the school board had dismissed the probationary teacher upon the 

principal's complaint because she had assumed jury duty. Apparently 

the plaintiff obtained no relief from the principal as subsequent 

appeals and motions as to the City of New York are in the record with-

112 
out further statement as to the principal's liability. 

A superintendent and individual school board members were 

found not liable for deprivation of a non-resident student's civil 

110. Hopkins v. Wasson, 329 F.2d 67 (6th Cir. 1964), cert, den. 
85 S.Ct. 102, 379 U.S.* 854. 

111. Bomar v. Keyes, 162 F.2d 136 (2nd Cir. 1947). 

112. Bomar v. Keyes, 170 F.2d 310 (2nd Cir. 1947), cert, den. 
68 S.Ct. 166, 332 U.S. 825 reh. den. 68 S.Ct. 266, 332 U.S. 845. 



rights in charging an annual high school enrollment-fee. In her 

senior year the plaintiff refused to pay the fee which she had paid 

the previous year. After the student refused to pay the enrollment 

fee, the school board voted in a special session that she could not 

be accepted as a student because she had "... refused to comply 

114 
with the rules and regulations governing the school." The student 

continued to appear at school and was subsequently arrested for dis

turbing the peace. Even though the defendants had no clear statutory 

authority to require the payment of the fee, the appellate court 

affirmed the lower court's reasoning that: 

In order to obtain relief under the civil rights 
statutes, the plaintiff "must show more than that 

{jsisJthe actions of the school officials in excluding 
her from high school and causing her arrest under 
Missouri law" and that she must show "that they were 
motivated to act thus by reason of plaintiff's member
ship in some class or group of persons which the United 
States has determined to protect."115 

The United States Supreme Court decision in Tinker v. Pes 

Moines Independent Community School District*"^ did not mention the 

matter of liability for damages, although this action was based par

tially upon the provisions of Section 1983, and nominal damages as 

113. Byrd v. Sexton, 277 F.2d 418 (8th Cir. 1960), cert, den. 
81 S. Ct. 49, 364 U. S. 818. 

114. Ibid., 277 F.2d 422. 

115. Ibid., 277 F.2d 423. 

116. Tinker v. Des Moines Independent Community^ School 
District, 89 S.Ct. 733, 393 U.S. 503 (1969). 
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well as injunctive relief were sought. The plaintiffs had been de

prived of civil rights when they had not been permitted to attend 

school wearing black armbands protesting the war in Vietnam. 

Other Liability 

In a situation where the plaintiff alleged a conspiracy among 

a principal, assistant principal and their wives, the defendants were 

found not personally liable for their attempts to get the plaintiff 

to transfer from her teaching position.The allegations were that 

the principals threatened her, accused her falsely, and subjected her 

to duress in an interview session during which they advised her to 

transfer. In regard to the principals' alleged abuse of discretion 

the court said: 
e 

Assuming arguendo that the conduct alleged goes be
yond the bounds of permissible personnel supervision and 
proper discretion, to allow such an action of this nature 
to be maintained for the purpose of determining the truth 
of allegations which contest and challenge the propriety 
used in the exercise of a discretion which exists, would 
be to frustrate the very purpose of this immunity.H8 

Since it was held that the principals were not liable for their dis

cretionary duties, there was no cause of action for conspiracy. 

An action seeking damages for malicious dismissal from school 

was brought against school board members, the superintendent, and the 

head master of a New Hampshire high school by a male student who had 

117. Tietz v. Los Angeles Unified School District, 48 Cal. 
Rptr. 245 (1966). 

118. Ibid., 48 Cal. Rptr. 248.' 
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119 
been intoxicated at a school function. When the lower court set 

aside a jury verdict for the plaintiff, the plaintiff appealed. In 

affirming the decision of the lower court, the New Hampshire Supreme 

Court said that the conduct of the administrators in bringing the 

chargies against the student to the school board was not actionable 

while a judgment was in force. Thus, the expulsion of the plaintiff 

by the school board was considered a judicial act, and the court was 

silent as to the administrators' official duties in this situation. 

Two personal liability cases related to requirements for 

vaccination resulted in different appellate judgments. When Chicago 

school administrators excluded children from school upon the advice 

of the Commissioner of Health, but without any board of health or 

board of education regulations authorizing the exclusion, a judgment 

120 
for the defendants was reversed and remanded for a new trial. 

Regarding the administrators' defense the court said: 

The defendants in error invoke the doctrine that a 
mere mistake in judgment by a public officer in a matter 
which he is required to determine in the performance of 
his duties will not subject him to an action if he acts 
in good faith. The doctrine has no application to the 
facts in this case. The plaintiff in error was entitled 
to admission to the school. The superintendent and his 
assistants had no right to exclude him except pursuant 
to regulations established by the board of education or 
board of health. There were no such regulations.121 

119. Sweeney v. Young, 82 N.H. 159, 131 A. 155, 42 A.L.R. 757 
(1925). 

120. Burroughs v. Mortenson, 312 111. 163, 143 N.E. 457 (1924). 

121. Ibid., p. 459. 
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In a New Jersey case where the school district had moved for 

an injunction preventing a woman from enrolling her non-immunized 

children, the defendant parent sought in a counterclaim ordinary and 

punitive damages from the individual board members and the superin-

122 
tendent for their wilful and malicious actions. But the appellate 

court held, "There was not a scintilla of evidence to support these 

claims. ... There was no fraud, malice or discrimination in what 

they did, and their action was manifestly within the scope of their 

123 
delegated authority." This court said, "A requirement that a 

child must be vaccinated and immunized before it can attend the local 

public schools violates neither due process nor (as defendant tangen-

12 A 
tially suggests) the equal protection of the Constitution." 

A county superintendent was not liable for his action in 

refusing to grant a teacher's license, even though he was charged 

125 
with having refused to do so unlawfully and maliciously. In this 

case it was established that the county superintendent was not a 

judici a l  o f f i c e r ,  b u t  tha t  h i s  dut i e s  i n  issu i n g  l i c e n s e s  w a s  " . . .  

so far analogous to a judicial discretion that he is protected from 

122. Board of Education of Mountain Lakes v. Maas, 56 N.J. 
Super. 245, 152 A.2d 394 (1959). 

123. Ibid., 1'52 A.2d 409. 

124. Ibid., 152 A.2d 404. 

125. -Elmore v. Overton, 104 Ind. 548, 4 N.E. 197 (1886). 
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any claim for damages on account of any mere mistake, in his decision 

. , . ,,126 
or error in judgment. ... 

Liability Related to Specific Positions 

In the cases under consideration in this study, the most 

frequent specific administrative positions of the defendants were 

principal, superintendent, or county superintendent. Other adminis-

127 
trative positions involved were: business manager, assistant 

128 129 130 
principal, supervisor, and assistant superintendent. Just 

twenty-four of the cases considered in this study involved only an 

administrator, administrator and surety, or more than one adminis

trator. All of the other cases also named the school district, board 

members and/or other parties as defendants. 

« 

Table 1 lists twenty-two cases in which a county superinten

dent was a defendant. Twelve of these cases were related to the 

mishandling of funds. Nine of the twelve concerned with mishandling 

126. Ibid., 4 N.E. 199. 

127. Board of Education, Asbury Park v. Hoek, 38 N.J. 213 
183 A.2d 633 (1962). 

128. Cianci v. Board of Education of City School District of 
Rye, 18 A.D.2d 930, 238 N.Y.S.2d 547 (1963); Esposito v. Emery, 249 
F. Supp. 308 (E.D. Penn. 1965); Tietz v. Los Angeles Unified School 
District, 238 Cal. App. 2d 905, 48 Cal. Reptr. 245 (1966). 

129. Payne v. Bennion, 3 Cal. Rptr. 14 (Ct. App. 1960). 

130. Burroughs v. Mortenson, 312 111. 163, 143 N.E. 457 
(1924); Donovan v. McAlpin, 85 N.Y. 185, 39 Am. Rep. 649 (1881); 
Gherardi v. Board of Education of City of Trenton, 53 N.J. Super. 
349, 147 A.2d 535 (1958). 
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of funds were Mississippi actions. Seven of the twelve decisions 

were favorable to the plaintiffs. 

In the two cases where defamation was.charged, one decision 

was favorable to the plaintiff and the other was favorable to the 

county superintendent. All four of the decisions where the question 

of negligence was at issue were favorable to the defendant. Both 

cases where breach of a teacher's contract was charged resulted in 

decisions for the defendants. 

Only four of the cases were brought during the decade 1960-69. 

Three of the decisions were rendered during the nineteenth century. 

Forty-two cases involving a superintendent as a defendant 

are listed in Table 2. Of the seventeen cases where negligence was 

the issue, fourteen were favorable to the superintendents. Six of 

the twelve actions alleging deprivation of civil rights resulted in 

decisions favorable to the defendant superintendents. Decisions in 

half of the other ten cases involving superintendents were favorable 

to the defendants. 

Twenty-three, over half, of the actions in which superinten

dents were defendants were brought during the last decade. It is • 

significant to note that eleven of the twelve civil rights cases 

occurred during this period. 

Table 3 lists thirty-five cases in which a principal was 

named as a defendant. Nineteen of the cases alleged negligence, and 

in fourteen of these cases decisions favorable to the principal were 



Table 1 

List of Cases in Which a County Superintendent was a Defendant 

Citation Allegation Decisions 

Barnett v. Lollar, 19 So.2d 748, 
(Miss. 1944) 

Branaman v. Hinkle, 37 N.E 546 
(Ind. 18941 

Bronaugh v. Murray, 172 S.W.2d 591, 
(Ky. 1943) 

Carroll v. Fitzsimmons, 384 P.2d 81, 
(Col. 1963) 

Elmore v. Overton, 4 N.E. 197, 
(Ind. 1886) 

Fresno National Bank v. Hawkins, 29 
P. 233, (Cal. 1892) 

Golding v. Latimer, 121 So.2d 615, 
(Miss. 1960) 

Gridley School Dist. of Butte Co. v. 
Stout, 66 P. 785, (Cal. 1901) 

Harrell v. Graham, 27 S.E.2d 892, 
19433 

Mishandling of Funds 

Defamation 

Negligence 

Negligence 

Withholding of Teach
ing Certificate 

Mishandling of Funds 

Mishandling of Funds 

Mishandling of Funds 

Negligence 

Lower court sustained demurrer; 
reversed and remanded 

Trial judgment for defendants 
affirmed 

Trial judgment for defendant 
county superintendent affirmed 

Dismissal by trial court 
affirmed 

Verdict for defendant affirmed 

Trial judgment for defendant 
affirmed 

Trial judgment for defendant 
reversed 

Verdict for defendant affirmed 

Trial judgment for plaintiff 
reversed 



Table 1 (Continued) 

Citation Allegation Decisions 

Landrum v. Thomas, 183 S.E. 140, 
(Ga. 19351 

Mishandling of Funds Trial judgment for plaintiff 
affirmed 

Lipman v. School District, 359 P.2d 
465, (Cal. 1961) 

Defamation Demurrer sustained by lower 
court reversed as to individuals 

McCandless v. Clark, 159 So. 542, 
(Miss. 1935) 

Contractual Demurrer sustained by lower 
court reversed and remanded 

McDonald & Sons v. McQueen, 194 So. 
473, (Miss. 1940) 

Mullinax v. D'Iberville Cons. Sch., 
38 So.2d 93, (Miss. 1948) 

Mishandling of Funds 

Breach of Contract 

Verdict for defendant affirmed 

Demurrer sustained by lower 
court affirmed 

National Surety Corp. v. State, 3 So. 
2d 816 (Miss. 1942) 

Mishandling of Funds Verdict for plaintiff reversed 
and remanded 

Payne v. Bennion, 3 Cal. Rptr. 14, 
(I960) 

Negligence Trial judgment for defendant 
affirmed 

Pearman v. Robertson, 80 So. 786, 
(Miss. 1919) 

Sanders v. State, 105 So. 523, 
(Miss. 1925) 

Mishandling of Funds 

Mishandling of Funds 

Trial judgment for plaintiff 
reversed in part 

Conviction for fraud affirmed 



Table 1 (Continued) 

Citation Allegation Decisions 

State v. Green, 71 So. 171, 
(Miss. 1916) 

Mishandling of Funds Verdict for defendant affirmed 

State v. Malvaney, 72 So.2d 424, 
(Miss. 1954) 

Mishandling of Funds Lower court ruling for defend
ant reversed 

.Trantham v. Russel, 158 So. 143, 
(Miss. 1934) 

Mishandling of Funds Verdict for plaintiff affirmed 

Treolar v. Rogers, 45 So.2d 274 
(Miss. 1950) 

Breach of Contract Trial judgment for defendants 
affirmed 



Table 2 

List of Cases in Which a Superintendent was a Defendant 

Citation Allegation Decisions 

Adams v. Schneider, 124 N.E. 718 
(Ind. 1919) 

Barry v. McCollom, 70 A. 1035, 
(Conn. 1908) 

Board of Education of Mountain Lakes 
v. Maas, 152 A.2d 394, (N.J. 1959) 

Board of Education v. State ex rel 
Hadden, 257 P.2d 1080, 
(Okla. 1953) 

Bradford v. School District No. 20, 
Charleston, S.C., 364 F.2d 185 
(4th Cir. 1966) 

Bullock v. Joint Class "A" School 
Dist., 272 P.2d 292 (Ida. 1954) 

Burroughs v. Mortenson, 143 N.E. 457, 
(111. 1924) 

Byrd v. Sexton, 277 F.2d 413 (8th 
Cir. 1960) 

Negligence 

Defamation 

Requirement for 
Vaccination 

Mishandling of Funds 

Deprivation of Civil 
Rights 

Breach of Contract 

Requirement for 
Vaccination 

Deprivation of Civil 
Rights 

Trial court's ruling for defend
ant reversed for new trial 

Trial judgment for plaintiff 
reversed 

Dismissal of Maas' counter suit 
affirmed 

Appeal decision defined status of 
one relator to be that of a 
defendant; reversed and remanded 

District Court's decision for 
defendant affirmed 

Demurrer sustained by trial court 
and affirmed on appeal 

Trial judgment for defendants 
reversed and remanded 

District Court's decision for 
defendant affirmed 

00 
o 



Table 2 (Continued) 

List of Cases in Which a Superintendent was a Defendant 

Citation Allegation Decisions 

Carroll v. Fitzsimmons, 384 P.2d 81 
£CoT7 19635 

Cianci v. Board of Education of City 
Sch. Dist. of Rye. 238 N.Y.S.2d 547 

De Gooyer v. Harkness, 13 N.W.2d 815 
(S.D. 1944) 

DeLevay v. Richmond County School 
Board, 284 F.2d 340 (4th Cir. 1960) 

Diamond v. Board of Education of City 
of New York, 171 N.Y.S.2d 703 (1958) 

Eastman v. Williams, 207 A.2d 145 
(Vt. 1965) 

Elder v. Anderson, 23 Cal. Rptr. 48 
(Ct. of Appeals 1962) 

Fertich v. Michener, 14 N.E. 68 
(Ind. 1887) 

Freeman v. Gould Special Sch. Dist. of 
Lincoln Co., Ark., 405 F.2d 1153 
(8th Cir. 1969) 

Negligence 

Negligence 

Negligence 

Defamation 

Negligence 

Negligence 

Defamation 

Negligence 

Deprivation of 
Civil Rights 

Dismissal by trial court 
affirmed 

Trial court's dismissal re
versed in part 

Trial court judgment for 
plaintiff reversed in part 

Dismissal by District Court 
affirmed 

Dismissal affirmed 

Verdict for defendants reversed 
and remanded 

Trial court's ruling for 
defendants reversed 

Verdict for plaintiff reversed 

District Court's decision for 
defendants affirmed 

00 



Table 2 (Continued) 

List of Cases in Which a Superintendent was a Defendant 

Citation Allegation Decisions 

Germond v. Board of Education of 
Cent. School District No, 1, 197 
N.Y.S.2d 548 (App. Div. 1960) 

Negligence Appeal court modified in part 
and affirmed in part; new trial 
ordered 

Gilbert v. Harlan Coilnty Board of 
Education, 309 S.W. 2d 771 
(Ky. 1958) 

Graves v. Walton County Board of 
Education, 410 F.2d 1153 (5th 
Cir. 1969) 

Negligence 

Deprivation of Civil 
Rights 

Statute of limitations was a 
bar to recovery 

District Court's decision for 
defendants affirmed 

Gray v. Wood, 64 A.2d 191 (R.I. 
1949) 

Negligence Verdict for defendant affirmed 

Harkless v. Sweeny Ind. Sch. Dist. 
of Sweeny, Tex., 300 F. Supp. 794 
(S.D. 1969) 

Deprivation of Civil 
Rights 

Dismissal of case 

Herman v. Board of Ed., 137 N.E. 24 
TnTY. 19225 

Negligence Trial judgment against super
intendent affirmed 

Johnson v. Branch, 364 F.2d 177 
(4th Cir. 1966) 

Deprivation of Civil 
Rights 

District Court's dismissal re
versed and remanded 

00 
to 



Table 2 (Continued) 

List of Cases in Which a Superintendent was a Defendant 

Citation Allegation Decisions 

Lee v. Hodges, 321 F.2d 480 (4th 
Cir. 1963) 

Lowe & Campbell Athletic Goods Co. 
v. Nunn, 77 P.2d 738 (Okla. 1938) 

McGuire v. Hammond, 405 S.W. 2d 191 
(Ky. 19661 

McLaughlin v. Tilendis, 398 F.2d 
387 (7th Cir. 1968) 

Deprivation of Civil 
Rights 

Contractual 

Mishandling of Funds 

Deprivation of Civil 
Rights 

District Court's dismissal 
reversed and remanded 

Trial judgment for defendant 
affirmed 

Trial judgment for plaintiff 
modified in part and affirmed 
in part 

District Court's dismissal 
reversed 

Medsker v. Etchison, 199 N.E. 429 
(Ind. 1936) 

Negligence Verdict for plaintiff reversed 

Prendergast v. Masterson, 196 S.W. 
246 (Tex. Ct. App. 1917) 

Assault and Battery Lower court's ruling for defend* 
ant reversed and remanded 

Rolfe v. County Bd. of Ed. of 
Lincoln Co., Tenn., 391 F.2d 77 
(6th Cir. 1968) 

Deprivation of Civil 
Rights 

District Court judgment for 
plaintiff affirmed 

Russell v. Edgewood Ind. School 
Dist., 406 S.W. 2d 249 (Tex. Ct. 
App. 1966) 

Breach of Teacher's 
Contract 

Judgment for defendants affirmed 

00 
CO 



Table 2 (Continued) 

List of Cases in Which a Superintendent was a Defendant 

Citation Allegation Decisions 

Schuyler v. Board of Ed, of Union 
Free Sch. Dist. No. 7, 239 
N.Y.S.2d 769 (App. Div. 1963) 

Slovin v. Gauger, 193 A.2d 452 
(Del. 1963) 

Smith v. Consolidated Sch. Dist. 
No. 2, 408 S.W. 2d 50 (Mo. 
l^o6) 

Starling v. Bd. of Ed. for Co. of 
Mingo, 175 F. Supp. 703 (S.D. 
W. Va. 1959) 

Stokes v. Newell, 165 So. 542 
(Miss. 1936) 

Sweeney v. Young, 131 A. 155 (N.H. 
1925) 

Tinker v. Pes Moines Ind. Comm. 
Sch. Dist., 89 S.Ct. 733 (1969) 

Vendrell v. Sch. Dist. No. 260 
Malheur Co., 360 P.2d 282 
(Oreg. I960) 

Negligence 

Negligence 

Negligence 

Deprivation of Civil 
Rights 

Breach of Teacher's 
Contract 

Malicious Dismissal 
of Student 

Deprivation of Civil 
Rights 

Negligence 

Trial judgment for plaintiff 
reversed 

Judgment for defendants affirmed 

Lower court's dismissal affirmed 

District Court decision for 
defendants 

Trial court sustained demurrer; 
reversed and remanded 

Jury verdict for plaintiff set 
aside by trial court; affirmed 

U.S. Supreme Court reversed lower 
courts' decisions 

Judgment for defendants affirmed 

00 
4> 



Table 2 (Continued) 

List of Cases in Which a Superintendent was a Defendant 

Citation Allegation Decisions 

Whitt v. Reed, 239 S.W. 
(Ky. 1951) 

2d 489 Negligence Trial court sustained demurrer; 
reversed and remanded 

Williams v. Kimbrough, 
578 (W.D. La. 1969) 

295 F. Supp. Deprivation of Civil 
Rights 

District Court's dismissal re
versed and remanded 

oo 
Ul 
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were handed down. In three of the five civil rights cases naming a 

principal as a defendant, decisions unfavorable to the principals 

were given. Two of the three cases dealing with assault and battery 

resulted in decisions unfavorable to the principals. In each of 

the two cases where mishandling of funds was alleged, the principal 

gained a favorable decision. Likewise, in each of the three decisions 

related to defamation, the principal was found not liable. In three 

of the remaining four cases, decisions were favorable to the princi

pals. 

Eighteen of the cases naming principals were actions of the 

decade, 1960-69. Nine of the cases of this last decade involved 

negligence, and four cases had deprivation of civil rights as the 

issue. 

Statutory Imposition of Liability 

Some state statutes impose liability on school officials in 

regard to: illegal expenditures, failure to make reports or otherwise 

follow statutory provisions, loss of public funds, neglect of or re

fusal to perform duty, and some other actions. Liability may also be 

imposed on school administrators as a result of their classification 



List of Cases 

Citation 

Betterson v. Stewart, 140 S.E.2d 482 
(S.C. 1965) 

Bomar v. Keyes, 170 F.2d 310 (2nd 
Cir. 1947) 

Calway v. Williamson, 36 A.2d 377 
(Conn. 1944) 

Carroll v. Fitzsimmons, 384 P.2d 81 
(Col. 1963) 

Cianci v. Bd. of Ed. of City Sch. 
Dist. of Rye, 238 N.Y.S. 2d 547 
(App. Div. 1963) 

DeLevay v. Richmond Co. Sch. Board, 
284 F.2d 340 (4th Cir. 1960) 

Dixie Drive It Yourself System y. 
Lewis, 50 S.E.2d 843 (Ga. App. 
1948) 

Esposito v. Emery, 249 F. Supp. 308 
(E.D. Penn. 1965) 

Table 3 

n Which a Principal was a Defendant 

Allegation Decisions 

Mishandling of Funds 

Deprivation of Civil 
Rights 

Assault and Battery 

Judgment for defendant affirmed 
on second appeal 

District Court's dismissal re
versed and remanded 

Trial judgment for plaintiff 
affirmed 

Negligence Dismissal by trial court 
affirmed 

Negligence Trial court's dismissal reversed 
in part 

Defamation Dismissal by District Court 
affirmed 

Contractual Verdict for defendant reversed 

Negligence Motion for summary judgment denied 

00 



Table 3 (Continued) 

List of Cases in Which a Principal was a Defendant 

Citation Allegation Decisions 

Forsythe v. Durham, 200 N.E. 674 
(N.Y. 1936) 

Defamation Verdict for plaintiff reversed 

Freeman v. Gould Special Sch. Dist. of 
Lincoln Co., Ark., 405 F.2d 1153 
(8th Cir. 1969) 

Gray v. Wood, 64 A.2d 191 (R.I. 1949) 

Hopkins v. Wasson, 329 F.2d 67 (6th 
Cir. 1964) 

Deprivation of Civil 
Rights 

Negligence 

Deprivation of Civil 
Rights 

District Court's decision for 
defendants affirmed 

Verdict for defendants affirmed 

Dismissal by District Court 
affirmed 

Koehn v. Board of Ed. of City of Newton Negligence 
392 P.2d 949 (Kan. 1964) 

Demurrer sustained by lower 
court and affirmed 

Lee v. Hodges, 321 F.2d 480 (4th Cir. 
1963) 

Deprivation of Civil 
Rights 

District Court's dismissal 
reversed and remanded 

Lipman v. Bhend, 28 Cal. Rptr. 800 
(1963) 

Defamation Complaint defective 

Lowe & Campbell Athletic Goods Co. v. 
Tangipahoa Parish Sch. Bd., 32 So.2d 
84 (La. Ct. App. 1947) 

Contractual Lower court judgment for 
principal affirmed 

Luce v. Bd. of Ed. of Village of 
Johnson City, 157 N.Y.S.2d 123 
(A.D. 1956) 

Negligence Trial judgment for plaintiff 
reversed as to principal 

00 
oo 



Table 3 (Continued) 

List of Cases in Which a Principal was a Defendant 

Citation Allegation Decisions 

McDonell v. Brozo, 280 N.W. 100 (Mich. 
1938) 

Munson v. Bd. of Ed. of Cent. Sch. 
Dist. No. 1, 230 N.Y.S.2d 919 
(App. Div. 1962) 

Ohman v. Bd. of Ed. of City of New 
York, 90 N.E.2d 474 (1949) 

O'Rourke v. Walker, 128 A.25 (Conn. 
1925) 

Pirkle v. Oakdale Union Grammar Sch. 
Dist., 253 P.2d 1 (Cal. 1953) 

Selleck v. Board of Education, 94 N.Y, 
S.2d 318 (App. Div. 1949) 

Smith v. Harger, 191 P.2d 25 (Cal. 
App. 1948) 

Spanel v. Mounds View Sch. Dist. No. 
621, 118 N.W.2d 795 (Minn. 1962) 

Negligence 

Negligence 

Negligence 

Assault and Battery 

Negligence 

Negligence 

Negligence 

Negligence 

Verdict for defendants affirmed 

Verdict for plaintiff dismissed 
by appellate court 

Original verdict in favor of 
plaintiff reversed and affirmed 

Trial judgment for defendant 
affirmed 

Trial court verdict for plain
tiff reversed 

Verdict for plaintiff affirmed . 

Verdict for defendants affirmed 

Trial court's dismissal affirmed 

oo 
vD 



Table 3 (Continued 

List of Cases in Which a Principal was a Defendant 

Citation Allegation Decisions 

State v. Eakin, 203 So.2d 587 (Miss. 
1967) 

Mishandling of Funds Trial judgment for defendant 
affirmed 

Stevens v. City of St. Clair Shores 
115 N.W.2d 69 (Mich, 1962) 

Swainbank v. Coombs, 115 A.2d 468 
(Conn. 1955) 

Sweeney v. Young, 131 A. 155 (N.H. 
1925) 

Thompson v. Board of Education, 19 
N.E.2d 796 (N.Y. 1939) 

Tietz v. Los Angeles Unified Sch. 
Dist., 48 Cal. Rptr. 245 (Cal. 
App. 1966) 

Tinker v. Pes Moines Ind. Comm. Sch. 
Dist., 89 S.Ct. 733 (1969) 

Titus v. Lindberg, 228 A.2d 65 (N.J. 
1966) 

Negligence 

Assault and Battery 

Malicious Dismissal of 
Student 

Negligence 

Breach of Teacher's 
Contract 

Deprivation of Civil 
Rights 

Negligence 

Trial court's dismissal affirmed 

Demurrer sustained and affirmed; 
possible recovery from principal 

Jury verdict for plaintiff set 
aside and affirmed 

Dismissal by trial court as to 
other defendants reversed 

Demurrer sustained and affirmed 

U.S. Supreme Court reversed 
lower courts' decisions 

Judgment against principal and 
third party affirmed 

NO 
o 



Table 3 (Continued) 

List of Cases in Which a Principal was a Defendant 

Citation Allegation Decisions 

Vendrell v. School District No. 260 Negligence Judgment for defendants affirmed 
Malheur Co., 360 P.2d 282 (Ore. 
1961) 

Whitt v. Reed, 239 S.W.2d 489 (Ky. Negligence Trial court sustained demurrer; 
1951) 
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as public officers or public employees. The statutes are not silent, 

however, on the protection and immunity afforded school administra-

Illegal Expenditures 

In Arkansas, the Superintendent of Schools and his surety 

are liable for any warrants issued in payment of teachers' salaries 

unless teachers' certificates and contracts are on file in the County 

Supervisor's office and for warrants countersigned after October 1 

unless the budget has been submitted to the State Board of Education 

132 
for approval. A North Dakota statute imposes liability on school 

officials for causing vouchers to be issued in excess of statutory 

133 
limits. Under Pennsylvania law, the payment of school funds for 

131. The Code of Alabama, 52-61-12; Arkansas Statutes, 80-1534; 
West's Annotated Education Code (Cal.), 7854, 8112, 11801, 31301; 
Connecticut General Statutes Annotated, 10-235, 10-236; Florida Statutes 
Annotated, 230.234; Code of Georgia Annotated, 32-837; Illinois Statutes 
Annotated (School Code of 1961), 34-18.1; West's Louisiana Statutes 
Annotated, 17:110; Mississippi Code Annotated, 4049.5; Michigan Statutes 
Annotated, 15.3757; Minnesota Statutes Annotated, 123.20, 123.41; New 
Jersey Statutes Annotated, 18.5-50.3, 18.5-50.4; etc. These and the 
other statutes which may provide immunity or protection do not all apply 
only to school administrators, but may apply to other school personnel 
as well. 

132. Arkansas Statutes, 80-1304 and 80-1305. From the con
text of the statute it is inferred that the liability is imposed upon 
the county superintendent as the statute reads: "The County Super
visor, or the Superintendent of Schools, and his surety shall be liable 
for any warrants which he countersigns in payment of teachers' salaries 
unless and until there is a valid teacher's certificate and contract 
for such teacher on file in the County Supervisor's office." 

133. North Dakota Century Code, 57-19-07. 



93 

any purpose not legally provided creates liability on any school 

officer approving such expenditure. 

Expenditures made for contracts entered into in excess of 

authority would be illegal in California and Oregon where statutes 

place the liability upon the school person who exceeds his authority 

135 
to contract. In California, however, the school district official 

to whom the school board may delegate contracting authority may insure 

himself against such liability and charge the cost of such insurance 

against school funds. 

Failure to Make Reports 

Colorado, Michigan and Ohio statutes impose liability for 

failure to make required reports. The Colorado and Ohio statutes 

137 
stipulate a penal fine, but the Michigan law provides that the 

liability shall be to the extent of any money lost to a district 

m . . 138 
plus interest. 

Neglect or Refusal to Perform Duty 

General statutes creating liability for the neglect or re

fusal of the administrator to perform his duty are in effect in 

134. Purdon's Pennsylvania Statutes Annotated, 24-6-608. 

135. West's Annotated Education Code (Cal.), 15961; Oregon 
Revised Statutes, 332.255. 

136. West's Annotated Education Code (Cal.), 15961. 

137. Colorado Revised Statutes, 123-2-3; Michigan Statutes 
Annotated, 15.3963; Paige's Ohio Revised Code, 3319.35. 

138. Michigan Statutes Annotated, 15.3963. 



139 
Mississippi, Kansas, Michigan, Rhode Island and Texas. The 

Michigan law prescribes a specific penal fine. The Rhode Island 

statute provides a penal sum and damages. A Kansas law prescribes 

a penalty for violation by school administrators or teachers of 

fire protection laws and further stipulates that such penalty does 

140 
not prevent legal action for death or injury to a school child. 

Loss of Public Funds 

Georgia and Illinois statutes hold school administrators who 

are responsible for school funds liable for their safekeeping. 

A specific Vermont law states that any person who cancels, embezzles 

or misapplies school funds is liable double the amount so mis-

hdndlsd• 
c 

Miscellaneous 

California statutes refer to two situations where public 

employees, and therefore school administrators, are liable. One 

statute relates to the state's merit system and makes any person 

"who intimidates, coerces, or discriminates in any way against any 

139. Mississippi Code Annotated, 4049; Kansas Statutes 
Annotated, 72-236; General Laws of Rhode Island, 16-38-9; Michigan 
Statutes Annotated, 15.3966; Vernon's Annotated Statutes of State 
of Texas, 2287. 

140. Kansas Statutes Annotated, 72-4607. 

141. Code of Georgia Annotated, 32-941; Illinois Annotated 
Statutes (School Code of 1961), 22-7. 

142. Vermont Statutes Annotated, 13-2538. 
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143 
classified employee for the doing of any act . . • related to 

the adoption of a merit system liable to such employee "for all 

damages suffered thereby and such exemplary damages as the court 

144 
may allow." The other provision stipulates that, "Except as 

otherwise provided by statute ... a public employee is liable 

145 
for injury caused by his act or omission." California statutes 

provide immunity for acts or omissions where discretion is involved 

and define certain discretionary situations. 

Summary 

Case law findings of this research involved different kinds 

of liability questions which may be grouped as follows: personal 

injury, either through negligence or assault and battery; mishandling 
ft 

of funds, either intentional or in good faith; contractual, either 

resulting from acts beyond the administrator's authority, or arising 

from contractual questions; defamation of character; violation of 

civil rights; and other liability. Cases related to liability for 

personal injury because of negligence may be further grouped into 

three categories, namely: student injury caused by another student, 

143. West's Annotated Education Code (Cal.), 13598. 

144. Ibid. 

145. West's Annotated Government Code (Cal.), 820. 

146. West's Annotated Government Code (Cal.), 820.2 and 820.4 
through 822.2; West's Annotated Education Code (Cal.), 31301; etc. 
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student injury allegedly due to unsafe school situation, and injury 

to non-student. 

The administrative positions of principal, superintendent, 

or county superintendent were most frequently involved in the liabil

ity actions. Only eight cases involving four other administrative 

positions were found. 

Specific imposition of liability by statute was not widespread. 

It was found, however, that liability was imposed on school officials 

for such things as: failure to make reports or otherwise follow 

statutory provisions, loss of public funds, neglect or refusal to 

perform duty, illegal expenditures, and miscellaneous matters. 

This chapter was limited to a report of the cases and statutes; 

an analysis of the cases and statutes is included in Chapter 5. 



CHAPTER 5 

SUMMARY, ANALYSIS AND CONCLUSIONS 

This chapter provides: (a) a summary of the study, (b) an 

analysis of the cases and statutes through which response is made 

to the focal questions of the study, (c) conclusions drawn from the 

study, and (d) recommendations for further study. 

Summary 

This study was conducted in order to provide a more compre

hensive generalization than what was in existence concerning school 

administrators' personal liability. The significance of the study 

was derived from the incomplete treatment previously given the problem 

as a separate subject and from the increasing complexity of situations 

in which school administrators must perform their duties. Focal 

questions of the study were: 

1. What kinds of activities of administrators have led to 

liability? 

2. Does the liability involve some specific administrative 

positions more than others? 

3. What do the statutes specifically state regarding the per

sonal liability of administrators? 

4. Do recent developments in education affect administrators' 

liability? 

97 
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5. What guidelines should administrators who seek to avoid 

liability follow? 

The following assumptions and limitations were basic to the 

study; 

1. Generalizations were drawn regarding points of law and areas 

of liability rather than facts of cases. 

2. The liability considered was that affecting a school adminis

trator as a result of his official duties. 

3. The investigation considered only cases of record and statutes 

specifically imposing liability. 

4. The study was limited by definition of the term "administra

tor" as including only the positions of county superintendent, 

superintendent, assistant superintendent, business manager, 

principal, assistant principal, and supervisor. 

5. Only cases arising in the public schools were researched. 

The design of the study provided for the use of the customary 

techniques for legal research. For a determination of existing case 

law, citations were gathered from a number of sources. The National 

Reporter System, Shepherd's Citations and legal encyclopedias were 

the basic references used in this research. Statutory law pertinent 

to the problem was searched by checking the statutes of the fifty 

states under headings of "Officers" or "Public Officers" and "Schools" 

or "Education." Those cases and statutes which gave an indication of 

being relevant to the problem were read and analyzed. 
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All liability cases in which an administrator was a defendant 

were reported, even though most such cases could not really be con

sidered leading cases. All statutes directly imposing liability 

which were located were also reported as findings. 

Analysis 

This section is organized according to each of the focal 

questions to which the study was directed. 

Administrative Activities Leading 
to Findings of Liability 

From the diversity of the situations giving rise to actions 

seeking damages from administrators it would seem that the administra

tor's exposure to personal liability is quite broad. But the findings 

of this research neither warrant any general statement that all ad

ministrative activities are equally hazardous nor does it appear that 

there can be any specific designation of activities which are most 

hazardous. By count, the actions alleging deprivation of rights or 

negligence resulted in the greatest number of decisions unfavorable 

to administrators. Other areas of administrative activity which re

sulted in decisions unfavorable to the administrator defendants 

included, in descending order of frequency: mishandling of funds, 

breach of teachers' contracts, assault and battery, defamation, con

tracting beyond the authority of the administrator, and requirement 

for vaccination. 
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From the record it seems that only the following generali

zations can be made: 

1. In regard to negligence, the courts have found administrative 

responsibility for the safety of students to have been im

properly fulfilled.* Thus, the activities of planning, 

implementing and overseeing the procedures governing super

vision of students or providing safe school environments are 

those from which liability for negligence is most likely to be 

incurred. Just what is reasonable and adequate will differ 

from school situation to school situation and among the minds 

of those who render decisions in legal actions. 

2. Administrators' involvement in the cases related to deprivation 

of civil rights has resulted in adverse decisions most fre-

2 
quently because of racial discrimination. Although it is 

speculated that their involvement was primarily because of ad

ministrative position instead of specific activity, it would 

seem that administrative acts affecting teachers' rights to 

employment would be the most likely to present opportunities 

for findings of personal liability. Where there is evidence 

that an administrator's recommendations or executive acts 

1. Titus v. Lindberg, 49 N.J. 66, 228 A.2d 65 (1967); Selleck 
v. Board of Education, 276 A.D. 263, 94 N.Y.S.2d 318 (1949); Cianci v. 
Board of Education, 18 A.D.2d 930, 238 N.Y.S.2d 547 (1963). 

2. Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966); Rolfe v. 
County Board of Education, 391 F.2d 77 (6th Cir. 1968); Williams v. 
Kimbrough, 295 F. Supp. 578 (W.D. La. 1969); McLaughlin v. Tilendis, 
398 F.2d 287 (7th Cir. 1968). 
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are discriminatory against persons or groups which the Con

stitution and laws are intended to protect, there is the 

probability of personal liability. 

3. Findings of liability in regard to mishandling of funds most 

frequently occurred when there was clear violation of statutes 

3 
or intent to defraud. The specific administrative act re

sulting in liability would here be varied according to the 

fraudulent method utilized or statute disregarded. 

4. Decisions indicating possible administrators' liability in 

the breach of teachers' contracts does not appear to be re

lated to the administrator's status as a contracting party, 

but rather to other administrative acts which might in-

4 fluence the termination of contracts. Such acts may well 

be related to those present in deprivation of rights or 

defamation cases. 

5. In the cases arising from assault and battery, the unfavorable 

decisions resulted from excessive use of force and the adminis

tration of corporal punishment where there was not the proper 

3. Pearman v. Robertson, 119 Miss. 294,80 So. 786 (1919); 
Trantham v. Russell, 158 So. 143 (Miss. 1934); Barnett v. Lollar, 19 
So.2d 748 (Miss. 1944); Sanders v. State, 141 Miss. 289, 105 So. 523 
(1925); State v. Malvaney, 221 Miss. 190, 72 So.2d 424 (1954); Golding 
v. Latimer, 239 Miss. 163, 121 So. 2d 615 (1960); McGuire v. Hammond, 
405 S.W.2d 191 (Ky. 1966). 

4. McCandless v. Clark, 172 Miss. 289, 159 So. 542 (1935); 
Stokes v. Newell, 174 Miss. 629, 165 So. 542 (1936). 
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5 
legal authority. The generalization here is that the ad

ministrator's actual participation in a situation which 

involved corporal punishment or physical force which re

sulted in personal injury creates a question of liability. 

6. Liability for defamation is most likely found when the ad

ministrator goes beyond the scope of his official duty in 

making a report or statement that might adversely reflect 

upon the character of the person about whom the report or 

statement is made.^ The fulfillment of an administrative 

responsibility by making reports or statements based upon 

fact to properly constituted superiors does not appear to 

lead to liability. But where reports or statements only 

purported to be fact are made to the general public, the 

probability of liability is much greater. 

Liability Related to 
Specific Positions 

The liability attached to specific administrative positions 

appears related to the kinds of activities in which unfavorable de

cisions have resulted. It seems that only in those activities where 

the administrator directly participates, and where his action or failure 

5. Swainbank v. Coombs, 19 Conn. Sup. 391, 115 A.2d 468 
(1955); Calway v. Williamson, 130 Conn. 575,36 A.2d 377 (1944); 
Prendergast v. Masterson, 196 S.W. 246 (Tex. Ct. App. 1917). 

6. Elder v. Anderson, 23 Cal. Rptr. 48 (Ct. App. 1962); 
Lipman v. Brisbane Elementary School District, 11 Cal. Rptr. 97, 359 
P.2d 465 (1961). 
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to act is the cause of the injury to the plaintiff, is there much 

likelihood that he might be found personally liable.^ Thus, if the 

incident from which the litigation arises involves some other person 

to whom responsibility has been delegated, and if there is no impo

sition of liability under the doctrine of "respondeat superior," it 

would appear that administrators' vulnerability to liability judgments 

is related to the duties for which they have primary responsibility, 

or the activities connected with specific positions. 

The small number of cases in which unfavorable decisions were 

rendered does not yield any generalizations that any specific adminis

trative position involves greater liability than any other. From the 

number of actions brought, the positions of superintendent and princi

pal would seem to be those in which the greatest personal liability 

might be incurred. But only in about one-third of the cases of record 

have there been unfavorable decisions—many of which, because of remand 

to a lower court, do not necessarily mean that the administrators were 

liable. Actions involving county superintendents, while less in 

number, have resulted in a greater percentage of unfavorable decisions. 

The personal liability of administrators is more related to 

type of administrative activity than to specific administrative posi

tion, although particular actions may be more common to certain positions 

than others. 

7. Ibid. 
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Liability Imposed by Statute 

It may reasonably be concluded from this research that the 

statutes of the fifty states do not directly impose great personal 

liability upon school administrators. The statutes reported in 

Chapter 4 indicate that in a few instances liability is imposed upon 

g 
school officials in regard to illegal expenditures, failure to make 

9 
reports or otherwise follow statutory provisions, loss of public 

funds,^ and other miscellaneous matters.*"* It appears however, 

that the question of administrators' personal liability is more a 

matter of case law than imposition by statute. 

One factor which affected the research into the imposition 

of liability by statute was the difficulty of locating in the indexes 

the statutes which do impose liability. « 

8. Arkansas Statutes, 80-1304 and 80-1305; North Dakota 
Century Code, 57-19-07; Purdon's Pennsylvania Statutes Annotated, 
24-6-608; West's Annotated Education Code (Cal.), 15961; Oregon 
Revised Statutes, 332.255. 

9. Colorado Revised Statutes, 123-2-3; Michigan Statutes 
Annotated, 15.3963; Paige's Ohio Revised Code, 3319.35; Mississippi 
Code Annotated, 4049; Kansas Statutes Annotated, 72-236; General 
Laws of Rhode Island, 16-38-9; Michigan Statutes Annotated, 15.3966; 
Vernon's Annotated Statutes of State of Texas, 2287; Kansas Statutes 
Annotated, 72-4607. 

10. Code of Georgia Annotated, 32-941; Illinois Annotated 
Statutes (School Code of 1961), 22-7; Vermont Statutes Annoted, 
13-2538. 

11. West's Annotated Education Code (Cal.), 13598, 31301 
West's Annotated Government Code (Cal.), 820, 820.2, and 820.4 through 
822.2. 
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While the intent of this phase of the research was to investi

gate the statutes of the fifty states, it seems appropriate to mention 

12 
here the federal statute which imposes liability. This statute does 

not impose liability for a specific act in depriving one of his rights, 

but it does cover any act which a person commits under color of 

13 
authority that deprives another of civil rights. Further, the 

statute states that the perpetrator of such act ". . . shall be liable 

to the party injured in an action at law, suit in equity, or other 

proper proceeding for redress.Thus, it appears that this federal 

statute does directly impose liability. 

During the 1960's, the frequent charges brought under Section 

1983 indicate this area of liability to be one of increasing impor

tance to school administrators. It is the conclusion of the researcher 

that the attention focused on this kind of liability may well be the 

most important contribution of the study. At least it is apparent 

15 
that Davis' statement in 1956, to the effect that there was a decline 

in the literal interpretation of the Civil Rights Act, is no longer 

true. 

12. Title 42, Chapter 21, Section 1983, United States Code. 

13. Ibid. 

14. Ibid. 

15. Kenneth Culp Davis, "Administrative Officers' Tort 
Liability," Michigan Law Review, 55;2:210, December, 1956. 
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Recent Developments in Education 
Affecting Liability 

The developments of the last decade have greatly affected all 

areas of education. Some of these changes have touched the adminis

trator's liability also. Societal change as affecting the liability 

question is discussed under two headings: Civil Rights; and Other 

Legal and Educational Developments. 

Civil rights. The most significant factor in societal change 

appears to be in the attention given to civil rights. In 1962, the 

rebirth of the 1871 statute,^ which extended to all persons rights 

17 
". . . secured by the Constitution and laws ..." and caused any 

person who subjected another to the deprivation of such rights to be 

legally liable, opened a wide area of liability for school adminis

trators. 

Actual and impending developments in education make this 

statute particularly relevant to the schools. Certainly the problem 

of racial integration in schools has seen the statute's most frequent 

application in questions of personal liability. But more recent 

developments seem to be of great concern to administrators, namely; 

(a) When might an administrator become liable for depriving one of 

18 
his right to free speech? (b) What violations of "due process" 

16. Chapter 22, Acts of the Forty-Second Congress. 

17. Ibid. 

18. Tinker v. Pes Moines Independent Community School Dis
trict, 89 S.Ct. 733, 393 U.S. 503 (1969). 
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19 
could be construed in such a way as to create liability? (c) Has 

the authority of the school faded with the principal of in loco 

parentis to the extent that some traditional administrative acts 

might be considered to be only "under color of authority" by law or 

20 
custom? (d) How wide is the administrator's responsibility in 

regard to this statute? Does it in fact extend to each person, who 

might wish to avail himself of the school facilities or educational 

21 
opportunities? (e) To what extent do methods of handling student 

22 
records and personnel records present the possibility of liability, 

and (f) What liability might be incurred by an administrator who is 

subject to the attitude of a school board which resists the broadened 

concepts of constitutional law? 

Other legal and educational developments. The abrogation of 

sovereign immunity by some states does not seem to have noticeably 

affected the question of administrators' personal liability. Like

wise, "save harmless" statutes and statutory provisions for liability 

insurance do not appear to have much bearing on the matter. In any 

situation the court still has to determine the negligence or breach 

19. Application of Gault, 87 S.Ct. 1428 (1967). 

20. Robert R. Weaver, Jr., "As I See It," Bulletin of Arizona 
School Board Association, 11;7,8:2, April-May, 1970. 

21. Lee v. Hodges, 321 F.2d 480 (4th Cir, 1963). 

22. Russell Sage Foundation, Guidelines for the Collection, 
Maintenance & Dissemination of Pupil Records (Hartford, Connecticut; 
Connecticut Printers, Inc., 1970). 
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of duty by an individual. The findings of this study do not reveal any 

trends or statements which would suggest changes attributable to these 

factors. 

The increased complexity of school organizations appears to 

have had some effects upon the involvement of administrators in certain 

kinds of liability actions. Where a school or school district was 

small and the superintendent also performed teaching duties, liability 

for negligence could be more easily incurred by the superintendent. 

But the reorganization movements across the country have created 

larger systems, and this type of liability question would appear to 

involve superintendents less frequently. 

Guidelines for Avoidance 
of Liability 

From an analysis of the cases and statutes considered by this 

study the following guidelines are recommended. 

1. The administrator should develop regulations and utilize 

personnel in such a way that there will be adequate super

vision of students. 

2. The administrator should attempt to insure a safe school 

environment by using reasonable judgment in identifying 

safety hazards and eliminating them. 

3. The administrator should implement procedures for ascertaining 

the competency of individuals for the work they are to perform 

before employing them, assigning them specific duties, or 

continuing their employment. 
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4. The administrator who is responsible for funds should pro

vide clear and accurate accounts and should make expenditures 

only as provided by law. 

5. The administrator should institute controls regarding cor

poral punishment that are consistent with law and reasonable 

action so that disciplinary actions are not the cause for 

damage awards based on charges of assault and battery. 

6. Where the statutes are specific, the administrator should 

adhere to the statutory requirements. 

7. The administrator should guide his administrative relation

ships with other individuals so as not to deprive an individual 

of civil rights. 

8. The administrator should be cautious regarding public state

ments and reports wherein an individual is named and whereby 

such individual's character might be publicly defamed. 

9. The administrator should be aware of contractual situations 

in which liability might be incurred. 

Administrator's responsibility for adequate supervision. De

cisions on questions involving adequacy of supervision of students have 

23 
imposed liability on administrators frequently enough to warrant 

close attention to this administrative responsibility. It appears 

23. Titus v. Lindberg, 49 N.J. 66, 228 A.2d 65 (1967); Selleck 
v. Board of Education, 276 App. Div. 263, 94 N.Y.S.2d 318 (1949); Cianci 
v* Board of Education, 18 A.D.2d 930, 238 N.Y.S.2d 547 (1963); minority 
opinion in Ohman v. Board of Education, 300 N.Y. 306, 90 N.E.2d 474 
(1949); minority opinion in Pirkle v. Oakdale Union Grammar School 
District, 40 Cal. 2d 207, 253 P.2d 1 (1953). 
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24 
that the cases which resulted in findings of liability have turned 

on two basic factors: (a) findings of fact that supervision was in-

25 
adequate, or that it was not what could have been reasonably expected, 

and (b) the determination of whether the inadequacy of supervision 

26 
was the primary cause of injury. While these two factors basically 

involve the definitions of "negligence" and "proximate cause," they 

are indefinite enough to permit reasonable minds to differ in apply

ing the definitions to any particular situation of personal injury. 

Therefore, it is imperative that the administrator who has responsi

bility for control of students' activities formulate and execute 

plans for student supervision appropriate to students' ages, speci

fic activities, and environment. 

Decisions favorable to defendant administrators have been 

2 
handed down in several cases where adequacy of supervision was at issue. 

In these cases the decisions were based on evidence that supervision 

28 
was adequate or that injuries were caused by an intervening third 

24. Ibid. 

25. Selleck v. Board of Education, supra. 

26. Titus v. Lindberg, supra; Cianci v. Board of Education, 
supra; and the minority opinion in Ohman v. Board of Education, supra. 

27. Carroll v. Fitzsimmons, 153 Col. 1, 384 P.2d 81 (1963); De 
Gooyer v. Harkness, 70 S.D. 26, 13 N.W.2d 815 (1944); Pirkle v. Oakdale 
Union Grammar School District, 40 Ca. 2d 207, 253 P.2d 1 (1953); Schuyler 
v. Board of Education, 18 A.D.2d 406, 239 N.Y.S.2d 769 (1963); Fertich v. 
Michener, 111 Ind. 472, 60 Am. Rep. 709, 11 N.E. 605, 14 N.E. 68 (1887); 
Smith v. Harger, 84 Cal. App. 2d 361, 191 P.2d 25 (1948); Ohman v. Board 
of Education, 300 N.Y. 306, 90 N.E.2d 474 (1949). 

28. Schuyler v. Board of Education, supra; Smith v. Harger, supra. 
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29 
party's act. Although "proximate cause" and "contributory negli

gence" issues seem to be strong defenses to personal injury actions, 

the efficient school man will not rely upon such points of law. For 

safety reasons, close consideration must be given to what may occur 

when students are inadequately supervised. 

The administrator's plans for adequate supervision should 

include: 

1. the assignment of an adequate number of competent adult 

supervisors for each phase of school operation. 

2. the establishment of reasonable rules which supervisors of 

students are to enforce. 

3. the supervision of assigned personnel to assure that they 

are performing their duties of supervision. 

Administrator's responsibility for safe school environment. An 

administrator may incur liability for negligence in failing to take 

reasonable precautions to eliminate safety hazards and to provide a 

30 
generally safe school environment. Findings of fact in regard to 

negligence, proximate cause and contributory negligence bear upon 

the decisions where an administrator's responsibility for a safe 

school environment is at issue in much the same way as they do in 

29. Munson v. Board of Education, 17 A.D.2d 687, 230 N.Y.S.2d 
919 (1962); Ohman v. Board of Education, supra; Koehn v. Board of Educa
tion, 193 Kan. 263, 392 P.2d 949 (1964); Carrol v. Fitzsimmons, supra. 

30. Eastman v. Williams, 124 Vt. 445, 207 A.2d 146 (1965); Herman 
v. Board of Education, 234 N.Y. 196, 137 N.E. 24,24 A.L.R. 1065 (1922); 
Whitt v. Reed, 239 S.W.2d 489, 32 A.L.R. 1160 (Ky. 1951); Adams v. 
Schneider, 71 Itid. App. 249, 124 N.E. 718 (1919); Kansas Statutes Anno
tated, 72-4607. 
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other negligence actions. However, there appears . to be an addi

tional element present in the findings for plaintiffs, the knowledge 

that an unsafe situation existed without doing anything about it or 

taking alternative action until the hazard was corrected. Such was 

31 
the situation in Eastman v. Williams where an administrator took 

no steps to keep students from using an unsafe merry-go-round, and 

32 
in Herman v. Board of Education where the superintendent permitted 

the students to use an unsafe saw in a manual training class. 

Notwithstanding the weight of the decisions favorable to ad-

33 
ministrators in cases related to a safe school environment, it is 

incumbent upon the school administrator to plan for safety by making 

explicit arrangements which would include: 

1. frequent inspections of school buildings, grounds and equip

ment. 

2. recommendations to the board of education for the elimination 

of hazards. 

3. alternate provisions for human safety until any known hazards 

can be eliminated. 

31. Eastman v. Williams, supra. 

32. Herman v. Board of Education, supra. 

33. Munson v. Board of Education, supra; Esposito v. Emery, 
249 F. Supp. 308 (E.D. Penn. 1965); Luce v. Board of Education, 2 
A.D.2d 502, 157 N.Y.S.2d 123 (1956); Smith v. Consolidated School Dis
trict No. 2, 408 S.W.2d 50 (No. 1966); Medsker v. Etchison, 101 Ind. 
App. 369, 199 N.E. 429 (1936); Smith v. Harger, supra; Slovin v. Gauger, 
193 A.2d 452 (Del. 1963); Gray v. Wood, 75 R.I. 123, 64 A.2d 191 (1949). 
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Administrator's responsibility for employment of competent 

persons. The responsibility of an administrator for the employment 

of competent persons was touched in cases of record arising from 

34 
personal injury. In general, once having employed competent per

sons, the administrator xj: not liable for the negligence of 

35 
subordinate employees. However, in Whitt v. Reed where a person 

who was considered incompetent for plumbing work was employed to 

install a drinking fountain, it was implied that the superintendent 

and county superintendent might have been liable for injuries sus

tained by a student who was struck in the face by hot water from the 

fountain. 

There is, no precedent of an action brought by a student 

against an administrator in which damages were sought for educational 

loss as a result of being subjected to instruction by an incompetent 

teacher. Perhaps the absence of any such action is due to the facts 

that: a teacher is presumed competent in the subjects for which he 

holds certification; it is difficult to evaluate instruction so that 

incompetence is clearly established; and the complex nature of edu

cation makes it virtually impossible to prove that educational loss 

is directly attributed to the incompetence of an individual. 

34. Whitt v. Reed, supra; De Gooyer v. Harkness, supra; Smith 
v. Consolidated School District No. 2, supra; Schuyler v. Board of 
Education, supra; Luce v. Board of Education, supra. 

35. Whitt v. Reed, supra. 
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Good administrative practices should preclude the employ

ment of incompetent persons. Included among such practices should 

be a consideration of the following guidelines: 

1. Personnel selection should be on the basis of job competence 

rather than personal friendship, politics, or nepotism. 

2. Competence and certification must be verified as completely 

as circumstances permit before employment. 

3. The assignment of duties should be appropriate to the level 

of competence of the employees. 

4. Periodic evaluations should be made of the performance of 

assigned duties and the general competence of the employee. 

5. When an employee is found to be incompetent or derelict in 

his duties appropriate administrative action should be taken. 

Administrator's responsibility for funds. The administrator's 

liability for loss or misapplication of funds has resulted most fre

quently from fraudulently handling the moneys or gross irresponsibility 

36 
in the handling of accounts. But where the administrator has made 

expenditures, for school purposes, in good faith and with some attempt 

37 
to keep accounts, the courts have been lenient with the administrator. 

36. Sanders v. State, 141 Miss. 289, 105 So. 523 (1925); State 
v. Malvaney, 221 Miss. 190, 72 So.2d 424 (1954); Go1ding v. Latimer, 239 
Miss. 163, 121 So.2d 615 (1960); McGuire v. Hammond, 405 S.W.2d 191 
(Ky. 1966); Pearman v. Robertson, 119 Miss. 294, 80 So. 786 (1919); 
Trantham v. Russell, 158 So. 143 (Miss. 1934). 

37. Gridley School District v. Stout, 134 Cal. 592, 66 P.785 
(1901); Barnett v. Lollar, 19 So.2d 748 (Miss. 1944); State v. Green, 
111 Miss. 32, 71 So. 171 (1916); State v. Eakin, 203 So.2d 587 (Miss. 
1967); Betterson v. Stewart, 121 S.E.2d 102 (1961) and 140 S.E.2d 482 
(S.C. 1965). 
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Thus if the operational business procedures are efficient, honest 

and clearly indicative of all the transactions handled, the exposure 

to liability is not great. The following general rules for avoidance 

of liability for loss or misapplication of funds should be observed 

in any accounting system: 

1« The accounting system, including petty cash accounts, should 

show clearly all receipts and expenditures. 

2. The use of a depository for safe keeping of money must be in 

compliance with statutory requirements, and timely deposits 

of money should be made. 

3. The administrator should have a thorough working knowledge of 

accounting and budgetary limitations in order that school 

funds are not misapplied. 

Administrator's involvement in corporal punishment or assault 

and battery. The small number of appellate cases where damages have 

been sought from an administrator for his involvement in corporal punish

ment or assault and battery does not fully reveal the responsibility 

of the administrator regarding students' injuries in these situations. 

38 
Certainly the cases of record indicate the courts' intent to 

support reasonable and fair punishment. But it is difficult to pre

dict how "reasonable" and "fair" are likely to be construed in any 

given situation. It is also hard to conceive how there is really 

38. Swainbank v. Coombs, 19 Conn. Sup. 319, 115 A.2d 468 
(1955); O'Rourke v. Walker, 102 Conn. 130, 128 A. 25 (1925); Calway 
v. Williamson, 130 Conn. 575, 36 A.2d 377 (1944); Prendergast v. 
Masterson, 196 S.W. 246 (Tex. Ct. App. 1917). 
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any moral defense to a situation where personal injury is involved 

unless the injury is inflicted by the administrator in self-defense, 

in the protection of others, or accidentally as a result of the stu

dent's attempts to escape less severe punishment. The divided opinion 

39 
in Calway v. Williamson gives some idea of how different individuals 

may view an incident of personal injury arising from corporal punish

ment. 

Where corporal punishment is still continued, the following 

guidelines should be observed: 

1. Corporal punishment should be used only as a last resort. 

2. The corporal punishment should be appropriate to the offense 

and to the size, age and sex of the student. 

3. The individual who administers the punishment should be in 

control of his emotions. 

4. There should be some application of "due process" procedures 

before punishment is administered. 

5. A person or persons other than the student and the individual 

who administers the punishment should have direct knowledge 

and observation of the entire situation. 

6. The punishment should be in accordance with statutes and 

district policies. 

In the absence of definite statutes or local policies, there 

does not appear to be a guiding rule on the use of physical force for 

39. Calway v. Williamson, supra. 



117 

the detention or removal of individuals who disrupt schools or create 

situations where the safety of individuals within the school was en

dangered. A Michigan statute provides immunity from civil actions 

arising from the use of physical force upon a pupil for the securing 

of weapons or maintaining proper control as long as there is not 

40 
gross abuse or disregard for the welfare of the pupil. Arizona has 

recently mandated the adoption of local policies for the control of 

disruptive individuals on campuses.^ 

Administrator's responsibility for compliance with statutes 

and local policies. The administration of schools is an executive 

function which vests a considerable amount of discretion in adminis

trators. This function should be carried out by individuals who 

have some understanding of which statutory duties are ministerial 

and which involve the exercise of discretion. Of course an adminis

trator's liability for nonfeasance in either case would be dependent 

upon the pressing of an action and findings of fact. 

Ministerial duties may be described as those which are speci-

42 43 
fically stated, as in the case of Bronaugh v. Murray where the 

school board had failed to perform the ministerial duty of requiring 

bus drivers to carry insurance. In that case it was held that the 

40. Michigan Statutes Annotated, 15.3757. 

41. Chapter 222, Arizona Laws of 1970. 

42. Henry Campbell Black, Black's Law Dictionary (4th ed.j 
St. Paul, Minnesota: West Publishing Company, 1951), p. 1148. 

43. Bronaugh v. Murray, 172 S.W.2d 591, (Ky. 1943). 
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superintendent was not liable for failing to perform a ministerial 

duty even though he was charged.with the responsibility for seeing 

that the laws pertaining to the schools were enforced. The super

intendent was given the power of discretion as to how he would see 

to the enforcement of the laws. 

Perhaps one of the strongest defenses administrators can 

make to liability actions lies in the principle that one who is exer

cising the power of discretion usually incurs no liability for a 

44 
mere mistake in judgment, if that judgment is made in good faith. 

However, an administrator may be liable if a reasonably prudent man 

under the same circumstances would not have made the same mistake, 

or if the administrator's discretionary acts were corrupt and mali

cious. 

In order to avoid liability for nonfeasance, misfeasance or 

malfeasance of statutory duties, the administrator should: 

1. be knowledgeable about what duties are specified for his 

particular position. 

2. be diligent in fulfilling the duties of his position, whether 

• imposed by statute or local policy. 

3. seek the advice of legal counsel in situations which need 

clarification. 

4. consider the opinions of superiors and reliable assistants 

in situations which require the exercise of discretion. 

44. Med sice r v. Etchison, 101 Ind. App. 369, 199 N.E. 429 
(1936); Smith v. Consolidated School District No. 2, 408 S.W.2d 50 
(Mo. 19667; 
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Administrator's liability for deprivation of-civil rights. 

45 
The imposition of liability by federal statute for deprivation of 

civil rights creates a situation in which school administrators must 

concern themselves with determining what administrative actions 

46 
". . . under color of state or local law ..." might subject 

another person ". . . to the deprivation of any rights, privileges, 

47 
or immunities secured by the Constitution and laws ..." It 

would be impossible for the school administrator, whose knowledge of 

constitutional rights is that of the layman, to know exactly what 

individual rights are secured by the United States Constitution and 

laws, especially when legal experts do not always agree and when 

opinions seem to be rapidly changing. Nonetheless, where there is 

legal precedent, as in the cases dealing with racial discrimination 

48 
and segregation, the administrator should be aware of the possi

bility that his intentional or unintentional actions depriving one of 

49 
rights might lead to personal liability. In the cases cited, em

ployment rights were at issue, and actual damages could be shown. 

Whether liability for punitive damages or judgment for damages resulting 

from deprivation of an education could be rendered was not clear from 

45. Title 42, Chapter 21, Section 1983, United States Code. 

46. Flemming v. Adams, 377 F.2d 977 (10th Cir. 1967). 

47. Title 42, Chapter 21, Section 1983, United States Code. 

48. Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966); Williams 
v. Kimbrough, 295 F. Supp. 578 (W. La. 1969); Rolfe v. County Board of 
Education, 391 F.2d 77 (6th Cir. 1968). 

49. Ibid. 
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the research of this study. However, the following considerations are 

suggested to be of increasing importance. 

1. "Persons," within the meaning of Section 1983 of the Civil 

Rights Act, probably refers only to individual persons, not 

to official bodies or officials sued only in their official 

capacities.^ 

2. Actions charging violation of rights for matters other than 

51 
racial issues are in the record. -• 

3. Changing interpretations of such principles as due process, 

in loco parentis, freedom of speech, right to peacefully 

assemble and other such rights will necessitate the adminis

tration of schools with carefully planned procedures guaranteeing 

individual rights. 

Administrator's liability for defamation of character. The 

communication of statements about another's character or competence, 

either orally or in writing, is an act which can result in the ad

ministrator 's liability. The decisions handed down in the cases of 

record support the administrator where such statements are made in 

the fulfillment of official duties, are not prejudicial, and are not 

50. Harkless v. Sweeny Independent School District, 300 F. 
Supp. 794 (S.D. Tex. 1969). 

51. McLaughlin v. Tilendis, 398 F.2d 287 (7th Cir. 1968); 
Hopkins v. Wasson, 329 F.2d 67 (6th Cir. 1964), cert, den. 85 S.Ct. 
102, 379 U.S. 854; Bomar v. Keyes, 170 F.2d 310 (2nd Cir. 1947), cert. 
den. 68 S.Ct. 166, 332 U.S. 825 reh. den. 68 S.Ct. 266, 332 U.S. 845; 
Byrd v. Sexton, 277 F.2d 418 (8th Cir. 1960), cert, den. 81 S.Ct. 49, 
364 U.S. 818; Flemming v. Adams, 377 F.2d 975 (10th Cir. 1967), cert, 
den. 389 U.S. 898. 
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52 
publicly disseminated. But where unproved statements reflecting 

upon the character of individuals were publicly made, the courts have 

53 
found administrators to be beyond the limits of official duty. It 

is speculated by the researcher that the attention now being focused 

54 
upon students' school records and personnel files may well see 

further limitation of administrators' authority to make reports. The 

language of the appellate court's decision in the old case of Barry 

55 
v. McCollom, to the effect that the administrator was not liable 

when he made an allegedly defamatory report in good faith performance 

of his duty upon the reasonable belief that the statements were true,^^ 

may no longer be applicable. 

In order for the administrator to hold a reasonably secure 

position if a liability action should arise from an issue related to 

defamation, it would seem that the following guidelines should be 

observed: 

52. Forsythe v. Durham, 270 N.Y. 141, 200 N.E. 674 (1936); 
DeLevay v. Richmond County School Board, 284 F.2d 340 (4th Cir. 1960); 
Barry v. McCollum, 81 Conn. 293, 70 A. 1035 (1908); Branaman v. Hinkle, 
138 Ind. 18, 37 N.E. 546 (1894); Elder v. Anderson, 23 Cal. Rptr. 48 
(Ct. App. 1962); Liprnan v. Bhend, 28 Cal. Rptr. 800 (1963); Lipman v. 
Brisbane Elementary School District, 11 Cal. Rptr. 97, 359 P.2d 465 
(1961). 

53. Elder v. Anderson, supra.; Lipman v. Bhend, supra. 

54. Russell Sage Foundation, Guidelines for the Collection, 
Maintenance <£. Dissemination of Pupil Records (Hartford, Connecticut: 
Connecticut Printers, Inc., 1970). 

55. Barry v. McCollum, supra. 

56. Ibid., p. 1036. 
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1. There should be an established local policy governing the 

records and files which are maintained on all personnel, 

including student personnel. 

2. Any such policy should be carefully implemented and closely 

followed. 

3. Communications and reports concerning individuals' character, 

behavior, competence or activities should be based upon facts. 

4. Any statements representing opinion should be so qualified. 

5. No statements which might be considered defamatory should be 

publicly made, either orally or in writing. Provisions for 

the confidential communication of information within the 

administrative organization of the school system should be 

stipulated in the local policy. 

6. Where internal actions such as suspension, expulsion or termi

nation of employment are undertaken, the proceedings should 

incorporate "due process," should have strong factual back

ground upon which the decision is based, and should not be 

openly disclosed to the public until such time as legally 

required. 

Administrator's liability related to contracts. Breach of 

teacher contract actions have involved administrators as defendants 

primarily because of alleged tortious conduct rather than status as 

contracting parties. None of the cases researched clearly imposed 
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57 
liability on an administrator for breach of teacher contract. 

In other actions relateid to administrators' liability for contracts, 

the weight of authority has also been in favor of the defendant 

58 
administrators, with the exception of a single case where the ad

ministrator contracted in the name of his individual school which had 

59 
no legal entity. It is rather surprising that so few actions deal

ing with administrators' liability for contracts have been brought to 

a court of appeal, especially when it is an administrative activity to 

handle the business affairs of the school. Perhaps this is due to the 

principle that one who contracts with another must assume the full 

knowledge of the other party's power to contract. Sound administrative 

procedures for the handling of contractual matters should include: 

1. the strict compliance with statutory and local policies govern

ing the authority to purchase and contract. 

2. the establishment of fair and definite policies to control 

quasi-contractual agreements such as those for the publication 

57. Treolar v. Rogers, 45 So.2d 274 (Miss. 1950); Stokes v. 
Newell, 174 Miss. 629, 165 So. 542 (1936); McCandless v. Clark, 172 Miss. 
289, 159 So. 543 (1935); Mullinax v. Trustees D'Iberville Consolidated 
School, 38 So.2d 93 (Miss. 1948); Bullock v. Joint Class "A" School Dis
trict, 75 Ida. 304, 272 P.2d 292 (1954); Russell v. Edgewood Independent 
School District, 406 S.W.2d 249 (Tex. Ct. App. 1966). 

58. Hagan v. Asa G. Candler, Inc., 189 Ga. 250, 5. S.E.2d 739, 
126 A.L.R. 108 (1939); Gherardi v. Board of Education, 53 N.J. Super. 
349, 147 A.2d 535 (1958); Lowe & Campbell Athletic Goods Co. v. Nunn, 
182 Okla. 304, 77 P.2d 738 (1938); Lowe & Campbell Athletic Goods Co. v. 
Tangipahoa Parish School Board, 32 So.2d 84 (La. Ct. App. 1947). 

59. Dixie Drive It Yourself System v. Lewis, 78 Ga. App. 236, 
50 S.E.2d 843 (1948). 
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of yearbooks, photography of individual students, provision 

of class merchandise, and student insurance. 

3. the handling of contracts in such a manner that administrative 

actions do not present other areas of possible liability, such 

as for defamation, illegal expenditure of funds, or deprivation 

of rights. 

Conclusions 

The following statements represent the conclusions drawn from 

this study of school administrators' personal liability: 

1. Seemingly similar facts have resulted in conflicting decisions. 

2. Personal liability of administrators is more related to type 

of administrative activity than to specific administrative 

position, although particular actions may be more common to 

certain positions than others. 

3. Administrators who are responsible for the safety of students 

may incur liability for their negligence in providing super

vision or safe school environments. The imposition of liability 

will depend on: (a) a finding of negligence in the particular 

circumstances, and (b) the determination that such negligence 

was the proximate cause of injury. 

4. Administrators may be liable for mishandling of school moneys 

if their acts are intentional or grossly irresponsible. 

5. Except for Section 1983 of the Civil Rights Act, the specific 

imposition of liability by statute is not a significant part 
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of the liability question. The liability for deprivation of 

rights as imposed by Section 1983 is a matter with which 

school administrators should be concerned in the performance of 

their duties. 

6. Under infrequent circumstances, liability for defamation may 

be incurred by school administrators. 

Recommendations for Further Study 

As a result of this study the following recommendations for 

further research are made: 

1. A study of the damage suits which did not go beyond a trial 

court should be made. 

2. A more detailed study of the liability imposed by Section 

1983 of the Civil Rights Act should be undertaken. 

3. A study should be made of the liability which an administrator 

may incur by executing local policies which are contrary to 

the law. 

4. A comparative study of the statutory liability of school super

intendents should be made. 

Concluding Statement 

This research indicates that the decisions of courts regarding 

the personal liability of school administrators have had some influence 

in the shaping of educational policy. Actions arising from personal 

injury, mishandling of funds, deprivation of civil rights and other 



areas of liability are contact points between the law and the schools 

which have not always had clear definition. Yet, through an analysis 

of the existing statutes and case law, it appears that a study of the 

litigated issues can assist in the development of administrative pro

cedures to minimize exposure to liability. 
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