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ABSTRACT 

For more than twenty centuries, philosophers in 

the natural law tradition have presented theories which 

attempted to explain selected elements of man's moral, 

legal, and political behavior. My aim is to show that 

one such theory—the natural law theory of Thomas 

Aquinas—can be reinterpreted in a modern idiom, such 

that the natural law thesis is intelligible. 

My first task is to show \izhat the natural law 

thesis is not. I argue that it is not intended to be 

a decision procedure for ethics. This view of natural 

law derives more from Grotius and the rationalist tradi

tion than it does from the works of Aquinas. 

The Thomistic thesis, as I see it, is basically 

a thesis about the nature of rule-governed behavior. It 

takes as its fundamental concept the fact that man in 

many instances subjects his behavior to rules. That is 

to say, he is bound to act or compelled to act by the 

rules which govern him. Now the point which Aquinas is 

making, as I interpret him, is that among the several 

ways in which man can be bound to act, only two ways are 

applicable to talk of rule-governed behavior: man can 

be obliged to act or he can be obligated to act. This 

distinction is, of course, not Aquinas'; it comes from 

the contemporary work of the English legal philosopher 

vii 
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H. L. A. Hart. But making some such distinction is 

crucial for Thomistic natural law theory, in the following 

way. 

When a rule (legal or otherwise) obliges one to 

act, it must resort to a threat of coercion or violence. 

In Thomistic terms, it does not have the "nature of law," 

even though it might count as a law in some purely 

procedural sense. To have the "nature of law," the rule 

must obligate one to act. That is to say, it must "bind 

one in conscience." And here Aquinas makes his truly 

controversial claim. A rule can bind one in conscience, 

if and only if a just state of affairs can be realized 

by following the rule. There is, then, a conceptual 

connection being claimed between the notion of "obligation" 

and the notion of "justice." 

As I pointed out earlier, my purpose is to 

develop the intelligibility of this thesis, not to argue 

for it. Any such argument would first have to clarify 

the notions of (1) an obligation, (2) justice, (3) 

action, and (4) a rule. But given such clarification, 

it is my contention that the natural law thesis is 

intelligible. That is to say, it can be argued for in 

contemporary philosophical terms. 



CHAPTER 1 

THE NATURAL LAW THESIS 

Among the several major theories which purport to 

explain man's moral experience, natural law theory stands 

out in terms of its varied and turbulent tradition. 

Anticipated by Greek poets, made use of by Roman jurists, 

embraced by the Catholic Church, and devastatingly 

criticized by generations of diverse philosophical positions, 

natural law theory stands today in general disregard, out

side of Catholic philosophical circles. Yet it is 

paradoxical that through all this turmoil, some of the 

most original philosophical minds in Western intellectual 

history have found something to be said for the natural law 

thesis. And it is that intriguing phenomenon which has 

inspired this dissertation. What, if anything, lies back 

of some of the traditionally accepted attempts to 

substantiate the natural law doctrine? 

With respect to questions of this sort, I propose 

in this dissertation to undertake a task involving elements 

of reinterpretation, reconciliation, and reorientation. 

Reinterpretation arises since I will be rethinking elements 

of a traditional natural law thesis in contemporary terms. 

Reconciliation will follow from an attempt to show that two 
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vastly different philosophical traditions—Thomism and 

analytic philosophy—have something of importance to say 

to one another."'' Reorientation, which is the ultimate aim 

of my remarks, involves the adoption of a new perspective 

for viewing the central insight of natural law theory. The 

task as stated in this manner is rather grandiose. With a 

few qualifications, it can be located in more humble 

surroundings. 

First, it is necessary in speaking of traditional 

natural law theories to indicate to which theory one is 

addressing one's remarks. For as I point out in the 

Appendix, the natural law tradition includes some quite 

divergent trends, making it unprofitable and extremely 

unwise to speak of "Natural Law Theory" as a univocal 

theoretical construct (which, unfortunately, is the way in 

which many critics of the natural law have approached the 

subject). When I speak of natural law theory, I am con

fining my attention to Thomistic natural law theory, unless 

I specifically indicate otherwise. By Thomistic natural 

law theory, I mean the moral theory to be found primarily 

*It is misleading to characterize analytic 
philosophy as a body of doctrine, since analytic philosophy 
is more a way of looking at philosophy than it is a position 
within philosophy. Nevertheless, I speak of 'analytic 
philosophy1 in the sense that I shall be discussing the 
writings of some contemporary analytic philosophers, and 
noting certain points which they make which are at home in 
the conceptual scheme of Thomist natural law theory. 



in the Summa Theologica, I-II, Questions 90 to 96 (although 

other portions of Aquinas' works are also relevant to 

questions of natural law). The moral and metaphysical work 

of Aristotle provides, of course, a useful backdrop to 

Thomistic natural law theory. And, with equal emphasis, I 

am relying on a modern interpretation of Aquinas1 natural 

law doctrine which captures the essence of the Thomistic 

thesis, but which also incorporates new insight and 

direction into Thomistic thought, particularly in the 

intersecting realms of moral and political philosophy. Here, 

I am speaking of the work of the French philosopher, Jacques 

Maritain, which takes as its frame of reference the 

philosophy of Thomas Aquinas. 

Thus, I take 'natural law theory' to be a general 

phrase, indicating one sort of theory which is to be found 

in the works of Thomas Aquinas—a theory which shares close 

philosophical affinity to the thoughts of Aristotle and 

Maritain. This leads me to my second qualification. I 

indicated earlier that part of my task involves reinterpre-

tation of certain aspects of the natural law thesis. What 

I mean by this is that I shall be attempting to understand 

what I take to be the central insight of a thirteenth 

century philosophical theory in terms of a contemporary 

idiom. This contemporary idiom (which reflects my own 

background and philosophical training) is one common in 

modern Anglo-x\merican philosophy. I am not suggesting that 
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there is only one respectable position in modern Anglo-

American philosophical circles. What I am saying is that 

there is a general approach to doing philosophy, inspired 

by such figures as Wittgenstein, John Wisdom, J. L. Austin, 

and P. F. Strawson, and that my philosophical orientation 

(for better or for worse) falls more within this tradition 

than it would, for instance, within the tradition to be 

found in modern Catholic philosophy. In short, my own 

philosophical credentials necessitate that when I discuss 

Aquinas or Maritain in terms which I find meaningful, that 

I couch the discussion in a modern idiom, foreign to 

traditional ways of commenting on natural law. 

What follows naturally from such a state of affairs 

is that this dissertation will be aimed, in part, at 

reconciliation. If I am successful in arguing that certain 

elements of both natural law theory and modern analysis are 

correct (and a fortiori compatible), then a reconciliation 

of sorts will be effected between two philosophical 

traditions which, in modern years, have found little to say 

to one another. I do not in any case think that Thomists 

and analytic philosophers will suddenly resolve their 

differences on the basis of any paper such as this, nor do 

I think that such a resolving of differences would be a 

necessarily desirable thing. My aim is much more modest. 

I simply wish to show that with respect to moral philosophy, 

the Thomist tradition and certain contemporary analytic 
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philosophers may be saying quite compatible things. They 

may be offering seemingly different, but equally 

intelligible, accounts of some of the key concepts which 

arise in talk of morality. 

This, then, leads to the final qualifications 

noted in my initial remarks. When I speak of reorientation, 

I am extending an invitation to the reader to reconsider 

what is the central insight, the 'core-concept,' the essential 

thesis of natural law theory. Here, I am not interested 

in historical exegesis, but in what might be termed 

insight, instead. I shall argue in this paper that the 

concept of a rule, and the way in which we understand what 

kinds of moral rules there are and in what sense they are, 

is the central thesis which natural law theory can 

profitably elucidate. Comprehending the manner in which 

the concept of a rule enters into the concept of human 

behavior lies at the very heart of understanding the 

2 
complex phenomena of human action. My discussion will, 

therefore, involve a reinterpretation of the natural law 

2 
For instance, Peter Winch writes: "I have 

claimed that the analysis of meaningful behaviour must 
allot a central role to the notion of a rule; that all 
behaviour which is meaningful (therefore all specifically 
human behaviour) is ipso facto rule-governed," in The 
Idea of a Social Science (London: Routledge & Kegan Paul, 
1958), pp. 51-52. Some such view is fairly common among 
contemporary philosophers who have been influenced by the 
work of Ludwig Wittgenstein. 
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thesis, in terms of the following claims: 

1. For talk of rules to make sense, there must 
be agreed-upon facts of shared human , 
experience out of which such talk can arise; 

2. A rational being is one who not only acts 
according to rules, but who also (on occasion) 
acts according to his conception of rules; 

3. Natural law theory is not a source of moral 
rules. Instead, it indicates what sorts of 
rules one can have obligations to obey, and 
under what conditions such obligations can 
count as moral obligations. 

These are selected elements of the natural law 

thesis which I will undertake to critically explain in 

subsequent chapters. Before discussing them, however, I 

will first indicate why I think we can profitably reorient 

our thoughts on natural law. Let us examine what I take 

to be the most common interpretation of the natural law 

thesis, and"see where and why this interpretation is 

misleading. 

The 'Decision-Procedure' View of Natural Law 

The most common attempt to develop the central in

sight of natural law theory is what I shall term the 

mechanical decision-procedure view of natural law. The 

analogy here is to the notion of a decision procedure in 

logic: i.e., some recognized procedure which, if correctly 

The 'shared human experience' idiom is, I 
realize, unclear at this point. I will be discussing 
this idiom in greater detail in later chapters. 
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followed, will without fail result in the 'correct' answer 

(and I assume, for the moment, the possibility of some 

commonly accepted criterion for correctness). According 

to this view, when one has a question concerning what he 

morally ought to do in a particular situation (that is to 

say, a question about what is the morally correct thing 

to do), the natural law functions to inexorably provide 

the answer to his question. 

What is at work in such a picture? Basically, 

moral decision making is conceptualized as a deductive 

process. The function of natural law theory is to provide 

the general rule which comprises the major premise of a 

moral syllogism: i.e., a rule like "You ought not commit 

murder." If one then follows the deduction correctly, he 

will (with logical certainty) arrive at an imperative which 

tells him what he ought to do in his particular situation. 

In practice, this model would look something like 

the following. A moral agent is faced with a situation 

in which he has made a promise to someone. He is 

deliberating about whether or not he should keep that 

promise. His reasoning would go as follows: 

(Major) "One (morally) ought to keep one's 
promises." 

(Minor) "X is an instance of keeping my 
promise.11 

(Conclusion)"I (morally) ought to do X." 
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The major premise, on this model, is a rule of 

4 
natural law. The minor premise is a 'factual1 deter

mination made by the moral agent, on the basis of his 

knowledge of the specific circumstances surrounding the 

case and of what is to count as an instance of 'keeping 

one's promise.' And the conclusion indicates which action 

the moral agent qua moral agent ought to pursue, out of all 

the alternative actions which are available to him. 

Deliberation is nothing more than discovering the moral 

rules and the circumstantial facts of the case and then 

correctly fitting them into the syllogism; justification 

of one's action amounts to pointing out that the moral 

syllogism has been used. This, I would argue, is the 

essential picture of the decision-procedure view of natural 

law theory's role in morality. 

For the purposes of this paper, I have simplified 

the model of moral decision-making, but not (I hope) to the 

point that it loses all contact with reality. There is 

ample precedent for this type of simplistic model in those 

theories of jurisprudence which H. L. A. Hart calls 

formalistic.^ The thesis of rule-formalism consists in an 

attitude toward verbally formulated rules which minimizes 

4 
Presumably, what makes the rule a rule of natural 

law under this model is the inclusion of the term 
'morally.' 

%. L. A. Hart, The Concept of Law (Oxford: Oxford 
University Press, 1961), p. 126. 



the need for choice, once the rule has been laid down. I 

am arguing that much the same attitude is evidenced in the 

decision-procedure view of natural law. The task of natural 

law according to this view is to provide moral rules. Once 

the moral rules have been provided, the problems facing the 

moral agent drop out of the picture. Any further need for 

choice is minimized, almost to the point of disappearing. 

The decision-procedure view underlies the rational

ist approach to natural law (which I discuss in some detail 

in the Appendix). This approach traces its modern origins 

not to the natural law theory of Aquinas, but to that of 

Hugo Grotius, instead. In De Jure Belli ac Pacis Libri Tres, 

Grotius writes: "The law of nature is a dictate of right 

reason which points out that an act, according as it is or 

is not in conformity with rational [and social] nature, has 

in it a quality of moral baseness or moral necessity; and 

that, in consequence, such an act is either forbidden or 

enjoined by the author of nature, God." In other words, 

when man deliberates about what he morally should do in a 

certain instance, there is a right action to be decided on. 

The natural law by laying down certain rules (what Grotius 

6 
Grotius is quoted in Heinrich A. Rommen's book 

The Natural Law, trans. T. R. Hanley (St. Louis: B. Herder 
Book Co., 1947), p. 71. Professor Rommen adds the terms 
"and social* (in brackets in the quotation); he feels that 
these terms were mistakenly left out of the 19 25 Oxford 
translation by F. W. Kelsey, which he is using. 
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calls 'dictates of right reason') points out what this 

right thing to do is. Thus, the primary task of a moral 

agent consists in discovering the general rule laid down 

by natural law. It is to this theory of natural law that 

we shall address our present remarks. 

There are two fairly devastating criticisms of such 

a theory. First, the picture which this theory provides 

for moral decision making does not allow for the problems 

inherent in applying rules: namely, the problems of 

applying a general rule to a particular situation. And 

second, the theory, does not account for the possibility 

of conflict between quite different rules. The first 

criticism reflects a failing of the entire formalist posi

tion, and I shall not discuss it at any length, since 

7 
Hart treats it extensively in The Concept of Law. Briefly, 

this failing involves those types of cases in which two 

people may agree on the rule to be applied in a particular 

situation, but disagree on the application. For instance, 

we might consider the case of an unborn child whose birth 

will, in all probability, result in the death of the 

g 
mother from childbirth complications. Should the child be 

7 
Hart, The Concept of Law, pp. 121-132. 

8 
This example is discussed by Jonathan Bennett m 

his article "'Whatever the Consequences,'" Analysis, 26 
(1966), pp. 83-102. In that article, Bennett is coming to 
grips with the position advocated by G. E. M. Anscombe in 
"Modern Moral Philosophy," Philosophy, 33 (1958), pp. 1-19. 



aborted to save the mother's life, or should the child be 

saved by allowing the mother to die in childbirth? Here, 

two people may agree on the general moral rule, "Do not 

commit murder," but may violently disagree as to what 

counts as a case of murder or as to how the rule is to be 

applied. Thus, their application of the general rule is 

anything but mechanical. Almost every instance of rule-

following invites such conflict, and this leads us to 

suspect the efficacy of any mechanical decision procedure 

for ethics. 

But second, and even more germane to a discussion of 

the shortcomings of this picture of natural law, there is 

the instance in which two individuals may agree on how to 

characterize a proposed action, but may still disagree on 

the rule which governs that action. For instance, 

intelligent and reflective men have held, at one time or 

another, different rules concerning the punishment of 

innocent persons. Among such rules appear the following: 

1. "Punishment of innocent people is always 
forbidden." 

• 2. "Punishment of innocent people is, in some 
circumstances, permitted. 

The problem for the natural law theorist in this 

instance is to find out which of the rules is the rule of 

natural law. Which, in Grotius1 terms, is the rule 

dictated by right reason? An adequate treatment of that 

problem would involve a dissertation in itself. But since 
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it is my contention that this entire way of viewing natural 

law involves a fundamental conceptual error, concerning 

what it means to say that a rule exists, I will not elabor

ate the problem to any great extent, nor will I extensively 

treat the various schemes which the (decision-procedure) 

natural law theorist could devise in attempting to circum

vent the problem. Instead, I will outline the manner in which 

the debate over this issue sometimes proceeds, sufficiently 

(I hope) to convince the reader that there is a genuine 

philosophical problem involved in the issue at hand. 

To get into the debate, we can first consider the 

interesting way in which Alf Ross has posed the difficulty. 

Ross writes: 

Like a harlot, natural law is at the disposal of 
everyone. And, indeed, how can it be otherwise, 
since the ultimate basis for every natural right 
[and natural rule] lies in a private direct insight, 
an evident contemplation, an intuition. . . . 
Evidence as a criterion of truth explains the 
utterly arbitrary character of the metaphysical 
assertions.9 

The argument involved is this. It is logically 

possible that two people may agree on all the facts of a 

case, but may still come to conflicting conclusions as to 

what rule applies (as was the situation with the punish-

ment-of-innocent-people example). No fact or set of facts 

can, independent of a decision on the part of someone, 

Q 
Alf Ross, On Law and Justice (Los Angeles: University 

of California PressT 1959), p. 261. 
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provide compelling reasons for that person to change his 

mind. In such a situation, how does one adjudicate between 

the competing rules? That is to say, how does one 

authoritatively decide which rule is the right rule to 

follow? The function of natural law, according to the 

decision-procedure view, is to provide one with such right 

rules. Ross's contention is that the natural law is not 

equipped to do this, since the natural law thesis has not 

provided any acceptable criterion of rightness for moral 

rules. This I take to be the basic criticism of the 

decision-procedure view of natural law. 

Now, how might someone who wanted to defend the 

decision-procedure view reply to this criticism? There are 

at least two traditional approaches which have been inter

preted as attempts to meet some such criticism. The first 

is an appeal to the notion of God's commandments to man, 

and the second is an appeal to acting according to nature. 

I will briefly indicate the inadequacies of both these 

replies. 

Starting with the first sort of reply, we find Hans 

Kelsen claiming that all philosophically interesting natural 

law theories have had a more or less religious character. 

This religious character is expressed in the notion that 

"^Hans Kelsen, What is Justice? (Los Angeles: 
University of California Press, 1957), p. 13 8. 
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God gives commandments to man. There is a question here, 

of course, of what is being said when we speak of God's 

'giving' something to man. But even assuming that we can 

make sense of such talk of God, we still find the follow

ing difficulty. The natural law theorist might claim that 

God's dictates indicate which rules are the 'correct' or 

the 'right' rules (i.e., the rules of natural law), thus 

locating the criterion of moral rightness in a theological 

context. But what does such a move accomplish? It leaves 

us with the notorious difficulty of establishing that 

something is, in fact, what God commands. The history of 

disagreements on dogma in the organized religions of the 

Western world should certainly bear witness to the 

seriousness of this problem. In fact, an appeal to God's 

commandments has merely moved the initial problem one step 

further back. We now need a criterion by which we can 

recognize which commandment among competing candidates is 

God's commandment. There is, I suspect, an infinite 

regress at work here.^ 

Let us suppose, however, that we could decisively 

identify some commandment to do x as a commandment of God. 

"'""'"We should note that this problem is not unique 
to theological morality, since secular morality has 
similar problems: namely, the problems of deciding which 
imperative is the moral imperative, when one faces several 
rules applying to the same situation. 
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This still does not provide a criterion for the moral worth 

of the action x_. Kai Nielsen points this out: 

No information about the nature of reality, or 
knowledge that there is a God and that He issues 
commands, will by itself tell us what is good or 
what we ought to do. The statement, 'God wills 
x,' is not a moral pronouncement. Before we know 
that we ought to do x, we must know that what God 
wills is good. And in order to know that what 
God wills is good, we should have to judge 
independently that it is good.12 

Thus, an appeal to God's will alone does not seem 

to eliminate the seemingly arbitrary character of the 

(decision-procedure) natural law thesis, which was our 

concern. We still need some criterion, independent of the 

possible 'fact' that God wills x, to establish the claim 

that we morally ought to do x. Where, then, shall we turn? 

It is at this point that the claim is sometimes 

made that we ought to act according to human nature. Now, 

this claim allows at least two interpretations of what is 

13 being said: 

1. to 'act according to human nature' is to act 
so as to fulfill human desires which are 
taken to be essential in some sense; or 

2. to 'act according to human nature' is to act 
rationally, where 'acting rationally* cannot 
be explicated solely in terms of fulfilling 
essential desires. 

12 
Kai Nielsen, "Some Remarks on the Independence of 

Morality from Religion," Mind, 70 (1961), p. 175. 

13 
The first interpretation is similar to Hobbes' 

conception of the role of interests and desires in natural 
law. The second interpretation lies at the heart of Stoic 
natural law theory. 
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In the first case, the claim is not that it is 

merely a prudential matter to act according to one's 

nature; it is, according to this interpretation of the 

'acting according to one's nature' idiom, a morally praise

worthy thing to act according to one's essential desires, 

and one can properly be morally blamed for failing to act 

according to such desires. Thus, the claim is not being 

made, for example, that "if you want to satisfy your 

essential nature, then you should (and possibly must) act 

in such-and-such a way." This would be the claim involved 

in saying that "if you want to satisfy your desire for 

sweets, then you should eat food of a certain sort." There 

is something other than this type of counsel involved, and 

this something else is what makes the 'should' a moral 

imperative. One not only would act according to his natural 

desires if he were fully aware of the facts; he also should 

act according to such desires. In other words, a correct 

moral rule is one which accords with one's nature by 

indicating which action will allow one to satisfy his 

essential desires, and this is the rule which should be 

followed by the moral agent. 

There are some rather basic difficulties with respect 

to this view. If one tries to identify a rule of natural 

law as the rule which somehow allows the essential desires 

of human nature to be satisfied, then he has the now familiar 

problem of providing some criterion by which we can identify 
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which, among the multitude of human desires, are the 

essential desires. As Glanville Williams notes in his 

discussion of contraception, "One of the surest ways of 

running off the rails in a moral discussion is to 

14 
introduce the words 'natural' and 'unnatural.'" What 

one man calls natural may not be so apparently natural 

to another. Even if we could agree that some set of human 

desires constitutes the essential desires of man, however, 

there is a further difficulty involved. 

We can recall that we are (under this first inter

pretation) trying to explicate the notion of 'acting 

according to nature' in terms of 'acting so as to fulfill 

certain essential desires.' Now, this approach seems to 

ignore the way in which moral considerations often conflict 

with the desires of the moral agent. For instance, I may 

desire to sleep eight hours every night, and this may 

even be an instance of an 'essential desire' (in one sense), 

insofar as my doctors may tell me that my body needs eight 

hours of rest in order to rebuild the cells which were 

destroyed the previous day. Let us assume, for the sake 

of argument, that this is a genuine case of an essential 

desire of one's nature. What if I am entertaining Jones 

one evening, and I promise to meet him at the bank the 

next morning at 7:30 sharp? Jones doesn't leave until 

"^Glanville Williams, The Sanctity of Life and the 
Criminal Law (N6w York: Alfred A. Knopf, 1966), p. 59. 
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midnight, so that when seven o'clock arrives the next 

morning and my alarm clock rings, I am faced with a 

decision. Should I go back to sleep and not get up 

until 8:00, or should I keep my promise to Jones, thus 

frustrating my 'essential desire1 for eight hours sleep? 

The point to be made is that there are instances 

of this sort in which one's desire, even if it is thought 

to be an essential desire, will probably be subordinated 

to other considerations, if one is to do the thing which 

we would normally call the morally right thing to do: 

namely, to keep one's promise, despite one's own incon

venience in doing so. And this instance of keeping one's 

promise does not, prima facie, appear to be something which 

can be explicated solely in terms of other desires. In 

other words, there are considerations present which do 

15 
not reduce to desire-talk. 

I am aware, of course, that the concept of 'desiring 

something' is a slippery one, and that some philosophers 

might come forth with programs for explicating all moral 

considerations in terms of desires. In general, I take 

this to be the tradition which would try to answer the 

question, "Why should one be moral?," by citing arguments 

that if one were fully informed about his situation, then 

15 . A The psychological egoist's argument is more 
complex than I have suggested here. I have simplified 
the argument in order to stress a central difficulty in 
the psychological egoist's position. 
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he would necessarily desire to be moral: he would desire 

to keep his promises, pay his debts, and so forth. All I 

am saying against this line of argument is that there is a 

rather radical difference between claiming that someone 

(a) desires^ to sleep late and (b) desires? to adhere to 

the practice of keeping one's promises. The first instance 

of desiring (desire^) does not involve one's accounting 

for the desire in the same way as the second instance of 

desiring (desire2) does. Why do I desire to sleep late? 

Because my physical condition will be improved by sleeping 

late. Why do I desire to keep my promises? Here, it is 

not solely a question of improving my physical (or any 

other) condition. It may well be the case that failing to 

keep my promises will result in my physical well-being, far 

better than keeping my promises would. This is much the 

same problem as that which Plato poses in the Republic, 

with Glaucon's account of the magical Ring of Gyges—e 

ring which enables its owner to become invisible and there

by to do things (among which we might conceivably include 

16 
breaking his promises) with impunity. In short, keeping 

one's promises is not a case of simply satisfying one type 

of desire. It involves something else, in addition to 

17 
the desire, which gives it it's moral import. 

"^Plato, The Republic, II. 

17 
My argument concerning the ambiguity of the 'desire' 

idiom bears a certain resemblance to Butler's argument in his 
Fifteen Sermons Upon Human Nature (London, 17 26). 
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This is an observation which Kant makes. Man is 

not a creature whose welfare (in the sense of satisfying 

his desires) is his most important end, for man possesses 

reason as well as instinct. In Kant's words, this is 

expressed as follows: 

Now if its preservation, its welfare—in a word, 
its happiness—were the real end of nature in a 
being having reason and will, then nature would 
have hit upon a very poor arrangement in appointing 
the reason of the creature to be the executor of 
this purpose. For all the actions which the 
creature has to perform with this intention, and 
the entire rule of its conduct, would be dictated 
much more exactly by instinct, and that end would 
be far more certainly attained by instinct than it 
ever could be by reason.18 

In short, I am suggesting that the expression 'acting 

according to nature' cannot be usefully explicated in terms 

of the expression 'acting so as to satisfy one's desires,' 

at least when we think of desires as being something essen-

19 
tially instinctive, involving a minimal use of reason. 

Kant, Foundations of the Metaphysics of Morals, 
trans. Lewis White Beck (New York: Library of Liberal Arts, 
1959), p. 11. 

19 
Some desires are obviously related to reason, in

sofar as it takes reason to make possible the conditions of 
identifying the objects of the desire: e.g., the desire to 
play the piano is possible only on the condition that one 
can identify a certain act as an act of 'playing the piano' 
(an act that requires an entire complex of rational concepts). 
On the other hand, there are more instinctive desires, such 
as the desire to eat, to sleep , to have sexual intercourse, 
and so forth. It is this second type of desire which I take 
to be more fundamental in the schemes which try to reduce 
'acting according to nature' to some form of desire-talk. 
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This also seems to be one of the presuppositions of the 

Stoic claim. According to most versions of Stoic natural 

law theory, acting according to nature is pre-eminently a 

case of acting according to reason. This is the second 

interpretation that we shall consider: namely, that to 

'act according to human nature' is to act rationally. 

What does saying that one ought to act rationally 

amount to? It initially seems odd that we would speak in 

this way, because to do so is to make a vacuous statement: 

i.e. a statement which does not expand on that which we 

already know. It is a case of what Wittgenstein calls a 

'grammatical remark.' To say that a moral agent should, 

in his particular set of circumstances, do the rational 

thing does nothing to answer the question of which thing 

it is that he should do. If something is the thing to do, 

it is ipso facto the reasonable thing to do. It would be 

logically odd for one to say that "this is the rational 

thing to do, but what should I do?" In short, when we 

deliberate about something, we are at the same time 

deliberating about doing that which can be supported by 

20 
good reasons. 

Added to this oddity is the further consideration 

20 
I take this argument from Kai Nielsen's article, 

"The Myth of Natural Law," in Law and Philosophy: A 
Symposium, ed. Sidney Hook (New York: New York University 
Press, 1964), p. 125. 
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that all moral theories (at least all moral theories which 

have been taken seriously) claim that one should act 

reasonably. Thus, a deontologist, a utilitarian, and a 

natural law theorist could all claim that one should do 

that which is the rational thing to do. It would not appear, 

on these grounds, that the claim that to act according to 

nature is to act rationally is the central insight of 

natural law theory, as such. 

Perhaps it is possible, however, that the natural 

law theorist can give an account of acting rationally which 

is significantly different from the accounts given by other 

moral theories. This, in fact, is one interpretation of 

the core-concept of natural law theory: namely, the claim 

that 'acting rationally' can be explicated solely in terms 

of the ends of human nature. If this interpretation were 

correct, then such an account of what is to act rationally 

might serve to delimit natural law theory from other sorts 

of moral theory. But there are at least two major 

difficulties involved in such an approach: the difficulty 

of defining a term such as 'rational,' and the difficulty 

of then trying to establish normative claims, on the basis 

of the definition. Let us briefly turn our attention to 

these difficulties. 

In the first place, we can note that 'rational' 

bears a certain resemblance to an entire class of terms such 

as 'responsible,' 'legal,' 'philosophical,' and so forth, 
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all of which do not appear to be definable, in any simple, 

agreed upon way. In recent years, H. L. A. Hart has shown 

the difficulties involved in attempting to define 'respon

sible' or 'legal' in terms of necessary and sufficient 

conditions for the terms' usage. Such attempted definitions 

always leave out clear cases of what we would want to call 

'responsible' or 'legal' behavior. Such terms are, to use 

Hart's terminology (which he adopts from Waismann), open 

textured, and we cannot capture the fullness of their meanings 

21 through sets of necessary and sufficient conditions. 

Another point to be made is that we do not use these 

terms simply to describe existing states of affairs, although 

this is one of the ways in which the terms are sometimes used. 

We also use them in ways which entail our adopting attitudes 

toward the states of affairs to which the terms apply 

(roughly, adopting what P. H. Nowell-Smith calls 'pro-

22 
attitudes ' or ' con'-attitudes') . And such attitudes are 

not apparently reducible to any set of necessary and 

sufficient conditions for the significant usage of the terms. 

21 
Hart's arguments are developed in the following 

places: H. L. A. Hart, "Definition and Theory in 
Jurisprudence," Law Quarterly Review, 70 (1954), pp. 37-60; 
Jonathan Cohen and Hart, "Symposium: Theory and Definition 
in Jurisprudence," Aristotelian Society Supplementary Volume 
XXIX (1955), p. 253; Hart, "The Ascription of Responsibility 
and Rights," Proceedings of the Aristotelian Society (1948-
49), Reprinted in Anthony Flew (ed.), Logic and Language, 
First Series (Garden City, N.Y.: Anchor Books, 1965), pp. 
154-160; The Concept of Law, pp. 13-17. 

22 
P. H. Nowell-Smith, Ethics (Baltimore: Penguin 

Books, 1954), pp. 112-121. 



24 

I say 'not apparently reducible' because this debate 

23 
is still in an unfinished state. It may be the case that 

the entire attempt to define such terms has been viewed in 

the wrong way, and that future philosophers will find it 

amusing to read the (to them) rather naive twentieth-century 

exchanges on the issue of definition of moral terms. But 

for the purposes of this dissertation, I merely wish to 

point up the difficulty which appears to adhere to attempts 

to define terms such as 'rational' in some purely descriptive 

sense. I shall not pursue this difficulty any further, for 

there appears to be an even more striking difficulty facing 

the natural law theorist, should he succeed in convincing 

the philosophical world that his definition holds: namely, 

the definition that "to act rationally is to act such that 

the factual conditions a, b, . . . , x are satisfied." 

The second sort of difficulty arises when the natural 

law theorist attempts to account for which rule is the rule 

24 
of natural law. We can recall that the entire point of 

23 
Modern philosophers such as Philippa Foot have 

argued that certain facts are necessarily relevant to questions 
of moral evaluation. See, for instance, her discussion of the 
relationship between the facts of giving offense to someone 
and the evaluative concept of 'rudeness.' This discussion is 
to be found in her article "Moral Arguments," Mind, 67 (1958), 
pp. 502-513. 

^We should note a central issue which lies at the 
root of our present discussion: namely, the issue of what is 
to count as a 'fact.' I will proceed in my discussion as if 
it were clearly evident that a 'factual statement' is concept
ually distinct from a 'value statement,' even though this 
might not prove to be the case. I would justify proceeding 
in this way, solely by pointing out that my present purpose 
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this exercise is to allow a moral agent to decide which 

rule is the rule of natural law. Under the above inter

pretation, the rule of natural law is seen as that rule 

which accords with nature, in the sense of being the rule 

which accords with reason. Thus, we are at the following 

point. If acting rationally means to act such that the 

factual conditions a, b, . . . , x are satisfied, and if 

we can identify a certain action (let us call it action A^) 

as the action which will satisfy the necessary conditions, 

then if the moral agent is deliberating about whether to 

perform action A-^ or some other action (A2, which does not 

satisfy the conditions) in a particular set of circumstances, 

then his deliberation should go something as follows: 

Syllogism #1: 

(Major) "An action is a rational action if and 
only if it satisfies conditions a, b, 
. . . , x." 

(Minor) "Action A^ satisfies conditions a, b, 
. . . , x, v/hile action A2 does not." 

(Conclusion) "Hence, A^ is the rational action in this 
case, and morally ought to be done." 

In this syllogism, we see that the natural law 

theorist has come up with an action: an action which, 

according to his view, is the morally praiseworthy action, 

the one which ought to be done. It is not necessary, 

is to show what sorts of criticisms have been made of the 
traditional interpretation of natural law. Thus, I will be 
discussing criticisms which have assumed the correctness of 
the fact-value distinction. 



26 

however, that the conclusion be drawn in the first syllogism 

that morally ought to be pursued. We can recall that the 

natural law does not directly specify the right action, 

under the decision-procedure interpretation. Instead, the 

natural law indicates which rule is the right rule to follow, 

thus indirectly leading to the action. Let us consider, for 

the sake of simplicity, that there are two rules in question: 

rule R^ (the rule which provides that action be done) and 

rule R2 (the rule which provides that action A2 be done). 

The moral agent's deliberation with respect to these rules 

would be as follows. First, he must conclude which action 

is the rational action (i.e., which action satisfies condi

tions a, b, . . . , x) . This was accomplished in Syllogism 

#1. Then, what makes the action which appears in the con

clusion to this first syllogism the morally praiseworthy 

action is the following exercise in reasoning: 

Syllogism #2: 

(Major) "One morally ought to follow that rule 
which accords with human nature by 
providing for rational actions to be 
done." 

(Minor) "Rule Ri provides for a rational action A^ 
to be done, whereas rule R2 does not." 

(Conclusion) "Hence, R^ is the rule which morally 
ought to be followed." 

It is following this rule which gives moral worth 

to some action being done (i.e., the action governed by that 

rule), and not the other way around. What, if anything, is 
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wrong with this notion? In the first syllogism, a 

normative conclusion (and by this I simply mean a conclusion 

containing the term 'ought,1 in this case, a 'moral ought') 

has been derived from a set of premises in which only 

factual conditions obtain. This I take to be an instance 

of the famous 'is-ought' problem, usually attributed to 

Hume. In Book III of A Treatise of Human Nature, Hume has 

the following passage: 

When of a sudden I am surpriz'd to find, that 
instead of the usual copulations of propositions, 
is, and ij3 not, I meet with no proposition that is 
not' connected with an ought, or an ought not. This 
change is imperceptible; but is, however, of the 
last consequence. For as this ought, or ought not, 
expresses some new relation or affirmation, 'tis 
necessary that it shou'd be observ'd and explain'd; 
and at the same time that a reason should be given, 
for what seems altogether inconceivable, how this 
new relation can be a deduction from others, which 
are entirely different from it.25 

This is one of the most controversial passages in 

moral philosophy. The standard interpretation of the passage 

is that no set of factual premises can logically entail an 

evaluative conclusion. Indeed, Hare calls this interpreta-

2 6 
tion of the passage 'Hume's Law.' The interpretation 

given here is by no means the sole meaning which has been 

25 
David Hume, A Treatise of Human Nature,ed. L. A. 

Selby-Bigge (Oxford: Oxford University Press, 1967), pp. 
469-470. 

26 
R. M. Hare, Freedom and Reason (New York: 

Oxford University Presi^ 1965), p. 108. 
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given to Hume's passage, as there has been a continuing 

debate,over what it was that Hume meant by his statements, 

as well as the controversy over the fact-value distinction. 
I 
j 
i I do not propose to enter the debate over the supposed 

impossibility of deriving an 'is' from an 'ought,' in this 

dissertation, even though this debate comes to grips with 

what W. D. Hudson calls the "central problem in moral 

27 
philosophy." All that I wish to note for the purposes of 

my thesis is that there is a considerable doubt concerning 

whether or not a moral conclusion can ever follow a set 

28 29 
of non-moral premises. And Hans Kelsen, Kai Nielsen, 

R. M. Hare,^^ and Karl Popper"^ (to name a few) have 

concluded that such doubt is sufficiently warranted so as 

to call the entire natural law thesis into question. 

1 shall later argue that Thomistic natural law 

theory need not become involved in the 'is-ought' controversy. 

At present, we can also see how the decision-procedure view 

27 
W. D. Hudson (ed.), The Is/Ought Question (New 

York: St. Martin's Press, 1969), p. 11. 

2 8 
Kelsen, What is Justice?, p. 258. 

29 
Nielsen, "The Myth of Natural Law," p. 134. 

30 
R. M. Hare, The Language of Morals (New York: 

Oxford University Press, 1964), pp. 79-93; Freedom and 
Reason, p. 108. 

31 
Karl R. Popper, The Open Society and its Enemies, 

vol. 1 (New York: Harper Torchbooks, 1963), pp. 57-85. 
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of natural law theory avoids this controversy (i.e., the 

controversy of deriving an 'ought' from an 'is'). In the 

two syllogisms which we discussed, only Syllogism #1 

involves this kind of a question. In Syllogism #2, the 

question is avoided, since the major premise also contains 

an 'ought' clause. And, as I pointed out, it is Syllogism 

#2 which is the directing syllogism, in terms of the moral 

agent* s deliberation about which rule he should follow. 

Thus, the deliberation process in the decision-procedure 

natural law thesis does not involve any direct derivation 
\ 

of an 'ought' from an 'is.' 

There is another sort of difficulty involved in the 

second syllogism, however, and this is the difficulty 

32 
commonly known as the 'naturalistic fallacy.' This diffi

culty can be expressed by the question, "On what grounds 

can one hold the definition in the major premise: i.e., 

the definition that the rule which one morally ought to 

follow is the rule which provides for the rational action 

to be accomplished?" It is to this difficulty that we will 

now turn our attention. 

First, it can be noted that W. K. Frankena has 

persuasively argued that the naturalistic fallacy is a 

32 
The term 'naturalistic fallacy' was introduced 

into philosophical idiom by G. E. Moore in Principia 
Ethica (Cambridge: Cambridge University Press, 1966), p. 
13. Moore's book was first published in 1903. 
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species of the definist fallacy. This involves, as 

Frankena points out, "the process of confusing or identify

ing two properties, of defining one property by another, 

33 
or of substituting one property for another." The fallacy 

supposedly occurs because the properties are irreducibly 

different from one another. In .the natural law theorist's 

case, then, the property of 'moral oughtness' has been 

defined in terms of 'rationality' (which involves, in turn, 

definition in terms of certain factual conditions, 'a, b, 

. . . , x'). Thus, a moral property has been defined in 

terms of a non-moral property. 

What would lead us to suspect that there is some

thing wrong with this situation? Here, we can turn to 

the second consideration: namely, Moore's notion of an 

34 
'open-question technique.' Moore posed this technique 

somewhat as follows. It can be sensibly asked, "This is a 

rule which provides for the rational action, but is this 

the rule which one morally ought to follow?" Moore was 

contending that if a definition were truly involved (a 

definition, say, similar to the way in which we can say 

that "a bachelor is an unmarried male"), then the possi

bility of raising the question and having it make sense 

33 
W. K. Frankena, "The Naturalistic Fallacy," Mind, 

48 (1939), Reprinted in Philippa Foot (ed.), Theories of 
Ethics (New York: Oxford University Press, 1967), p. 57. 

34 
Moore, 0£. cit., p. 15. 
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would simply not exist. 

We can further consider this open-question technique 

with respect to a celebrated argument from the early ages 

of natural law theory. This argument posed by the 2nd 

century B. C. Skeptic Carneades is known as the 'plank of 

Carneades,' and was directed at the Stoic natural law 

doctrine. The argument went as follows. Suppose that two 

individuals had escaped from a capsized ship and were now 

clinging to a piece of wood in a tossing sea. They know 

that the wood can only support one man. Each of them in 

his capacity as a moral agent is faced with conflicting 

rules: "One ought to save one's own life"; or "One ought 

to save the lives of others." In this case, which of the 

35 
rules accords with reason? This example fits the open-

question technique in a rather straightforward way. 

Whichever rule is adopted, it will still be possible to 

sensibly ask, "This is a rule which provides for a rational 

action, but is this the rule which one morally ought to 

follow?" In other words, there is reason for us to be 

suspicious of the supposedly equivalent uses of 'rule of 

reason' and 'rule of morality.' 

It is considerations of this sort which lend force 

to Moore's open-question technique. They suggest that we 

35 
The 'plank of Carneades' is discussed in Rommen, 

op. cit., p. 20. 
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have no overriding reason for accepting the definition of 

the moral 'ought1 in terms of certain factual conditions 

which are taken to comprise 'acting rationally,' And this 

leads some critics of the natural law to conclude, as Kai 

Nielsen does, that the following holds: 

So even if there are natural laws of the kind the 
Thomist and classical natural law theorist talks 
about, it still does not follow that they have 
provided us with an adequate basis for a rational 
ethic. In short, the natural law theorist has 
committed something very much akin to what Moore 
called the 'naturalistic fallacy.'36 

What I have been trying to show is that even if we 

can define 'acting rationally1 in terms of some set of 

factual conditions (drawn from human nature), we are still 

faced with possible difficulties in the actual use of such 

a definition to determine which rules are the rules of 

morality. I do not hold that the 'naturalistic fallacy' 

argument has the final hand, for just what this argument 

shows is open to question. Indeed, Frankeha has advanced 

a powerful case that the 'naturalistic fallacy' does not 

constitute an argument per se, but (at best) the conclusion 

of an argument. What I have been trying to show, however, 

is that a certain picture of the natural law—the picture 

held by the decision-procedure view of natural law theory— 

does entail that one at least consider questions of 'is' 

36 
Nielsen, "The Myth of Natural Law," p. 134. 
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and 'ought,' and questions of 'naturalistic fallacies.1 

And this is the view of natural law which is often 

(mistakenly, I believe) attributed to Aquinas. As I shall 

claim later on, however, there is no reason to hold 

that Aquinas' thoughts on natural law involved him in 

such difficulties. 

In this section, then, I have done two things. I 

first laid out a certain picture of the natural law thesis, 

which I suggested was the traditional interpretation of 

natural law theory. According to this decision-procedure 

view of natural law, the function of the natural law is to 

provide the moral agent with rules to guide each and every 

one of his actions, such that they can count as being 

morally right actions. This was the first issue in the 

section. 

Then, I proceeded to see where this picture of 

natural law theory runs into difficulty. The basic 

difficulty with such a view was that the moral agent is 

faced with many rules which apply to the same situation. 

Thus, he needs some means for determining which rule is the 

morally correct rule: i.e., the rule prescribed by 

natural law. There have been two classic approaches to 

answering this question. One way is to rely on the 

commandments of God; the other is to identify the moral 

rule as that rule which provides for actions which accord 

with human nature. Both of these approaches have their 
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shortcomings, as we have seen. 

This is the point where most critics of natural 

law rest their case today. They feel that the battery 

of arguments deployed against the natural law thesis has 

been more than adequate to breach the defenses of 

natural law theory. My contention is that critics who 

think this way are mistaken. If any defenses have been 

breached, they are the wrong ones. What I now propose 

to do is to show why this picture of natural law theory 

involves a conceptually confused notion of what a rule 

is. On the grounds of this conceptual error, then, we 

will be able to see why most of the traditional criticisms 

of the natural law thesis have simply missed the mark. 

The Concept of a Rule 

Let us go back and attempt to extract the concept 

of a rule from the decision-procedure view of natural law. 

The notion we find is one of rules independent of the 

specific circumstances of human life. That is to say, the 

rules are seen to be logically prior to the actions which 

they purport to govern. This is suggested by the way in 

which the function of the natural law is posed. The 

natural law gives rules to man. It prescribes those rules 

which involve imperatives. Thus, the natural law is a 

source of rules: the rules are 'out there,' logically 

prior to our discovering them. They are, to use Lon 
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37 
Fuller's terms, a "brooding omnipresence in the skies." 

There is something wrong with this notion of a 

rule. First, if we view the concept of a rule only in 

this way, then our very talk of rules is largely un

intelligible. This will be discussed at length in the 

next chapter, when I argue that such 'rules' are, at best, 

parasitic on the correct concept of a rule. And second, 

viewing rules in this way naturally leads to a form or 

rule scepticism (similar to rule scepticism as it appears 

3 8 
in legal contexts). There simply are no rules of this 

nature we can clearly point to, so it is natural to be 

sceptical about any such rule-claims. This view arises, 

in part, from an implicit adherence to the referential 

theory of meaning. If we intelligibly speak of rules of 

natural law, there must (according to the referential 

theory) be some sorts of objects to which these rules refer. 

But we cannot find these objects, hence it is easy to be 

sceptical concerning the existence of the rules themselves. 

Legal rule-sceptics were drawn into this trap: 

The rule-sceptic is sometimes a disappointed absolu
tist; he has found that rules are not all they would 

37 Lon L. Fuller uses this term to describe the type 
of rules present in natural law theories other than his 
own—natural law theories which, from the context of 
Fuller's remarks, can be inferred to be theories dependent 
on Thomist natural law doctrine. See Fuller's book 
The Morality of Law, Revised Ed. (New Haven, Conn.: Yale 
University Press, 1969) , p. 96, for the quotation. 

38 
For a discussion of rule scepticism in legal 

contexts, see Hart, The Concept of Law, pp. 132-144. 
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be in a formalist's heaven, or in a world where men 
were like gods and could anticipate all possible 
combinations of fact, so that open-texture was not a 
necessary feature of rules. The sceptic's conception 
of what it is for a rule to exist, may thus be an 
unattainable ideal, and when he discovers that it is 
not attained by what are called rules, he expresses 
his disappointment by the denial that there are, or 
can be, any rules.39 

I am not suggesting that all critics of natural law 

theory have, themselves, adhered to the referential theory 

of meaning. What I am saying is that insofar as their 

criticisms have been directed at a theory of natural law 

which they interpreted to be something like the decision-

procedure view of natural law, then they have been ascribing 

this conceptually confused notion of a rule and the 

referential theory of meaning to the natural law theorist. 

And as I shall be arguing later on, there is no reason 

to suppose that Aquinas held either of these views. 

Thus, what I shall start to discuss in the next 

chapter is what is involved in sayihg that there is a rule. 

I shall argue that all rules are conceptually grounded in 

human nature, in the sense that talk of rules presupposes 

certain commonly recognized facts of shared human 

experience, from which the talk arises. To put it crudely, 

there are no 'unattached rules.' This, in itself, is a 

departure from the decision-procedure view. But what will 

be an even greater departure is the claim that the natural 

39Ibid., p. 135. 
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law thesis is not to be taken as a source of rules. I will 

argue in later chapters that this is the case. Lon Fuller 

has stated that "the favorite method of refuting the 

natural law school is to demand of it a rule, even a single 

rule, that rests on reason alone. This is a test that the 

40 
natural law school is fated even to fail." I agree with 

this claim for a very simple reason. It is not the place 

of natural law to provide rules of any sort. 

As the case stands at present, then, the view of 

natural law theory which I have been discussing is open to 

some fairly devastating criticisms. It is a view of natural 

law which can be summarized as follows: 

This theory is accused of abstractionism, as it 
disregarded experience and undertook to pull all 
its precepts like so many rabbits out of the 
metaphysical hat of an abstract human "essence." 
The theory is also interpreted as an intuitionism, 
as it maintained that all natural law precepts were 
somehow "self-evident." It is also derided as a 
legalism, as if it proclaimed a detailed code of 
particularized do's and don't, nicely drawn up with 
the aid of logic alone, absolutely normative in all 
possible circumstances, ready for automatic • 
application, whatever the factual situation may be. 

As we begin to reflect on what is involved in the 

concept of a rule, however, I think we will see why the 

40 
Lon L. Fuller, "Reason and Fiat in Case Law," 

Harvard Law Review, 59 (1946), Reprinted in abridged form in 
Mi P~! Golding (ed.) , The Nature of Law: Readings in Legal 
Philosophy (New York: Random House, 1966), p. 169. 

41 
John Courtney Murray, "Natural Law and the Public 

Consensus," Natural Law and Modern Society (New York: The 
World Publishing Company, 1963), p. 68. 
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decision-procedure view should be abandoned. I shall 

then suggest that Aquinas' theory of natural law is 

compatible with a correct understanding of what a rule is, 

and that Thomistic natural law theory can be reinterpreted 

in that direction. Our present task is to consider the 

concept of a rule. And it is to this issue that I now 

turn my attention. 



CHAPTER 2 

THE CONCEPT OF A RULE 

For several thousand years, men have discussed the 

concepts of 'rules' and 'rule-governed behavior.1 Whether 

the discussions are couched in terms of 'rules,' 'laws,' 

'principles,' or some such related concept, however, the 

main ideas involved have remained essentially the same: 

namely, that there is some specified way in which men 

ought to act. I take this to be the essential idea in the 

concept of a rule. 

What I propose to do in this chapter and the next 

is to try to account for this element of 'oughtness' in 

rules, by discussing five related questions: 

1. What is a rule? 

2. How do we account for the fact that there must 
be rules? 

3. Why does following a rule seem to entail that 
things come out in a certain way? 

4. What types of rules are there? 

5. Why is it that having adopted a rule ,a person 
ought to act in a certain way?42 

42 
In question '5,' we .are asking why a person ought 

to follow a particular rule, once he has adopted it. In 
question '3,' v/e are asking why it is that when one follows 
a rule,,things come out in a certain way. 

39 
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I hope that the discussion will lead to at least 

two things: an appreciation of the fact that the notion 
i 

of a rule which underlies the decision-procedure view of 

natural law theory is conceptually confused, and a better 

insight into what it is that natural law theorists might 

be speaking of when they use the term 'rule.1 By Chapter 

4, then, I will be prepared to enter directly into a 

discussion of Thomist natural law theory. 

What is a Rule? 

An obvious and primary condition of subjecting 

human conduct to the goverance of rules is, as Lon Fuller 

43 
observes, that there must be rules. But what is it we 

are saying when we speak of rules 'being,1 in any sense of 

the term? In short, what is a rule? We have common ex

pressions which do involve our speaking in such a way— 

expressions such as "there is a rule that . . . ," "the 

rule of . . . ," and so forth. Our question, then, is 

what is involved in the use of such expressions. 

We can first approach this question in a negative 

fashion by suggesting what is not entailed by our speaking 

of rules. It is a fairly common observation in modern 

philosophy that many past philosophical mistakes can be 

traced to an uncritical acceptance of the referential 

43 
Puller, The Morality of Law, p. 46. 
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theory of meaning. This is a theory of meaning which holds, 

roughly speaking, that the meaning of a term is the object 

which the term denotes, and that all terms must denote 

something if they are to be cognitively meaningful. For 

instance, we can use Gilbert Ryle's example and note that 

the meaning of the word 'Pido' (the name of some dog) is 

taken to be the dog itself, according to the referential 

theory of meaning. Hence, we have Ryle's reference to this 

theory as the 'Fido-Fido' theory of meaning. 

Now, the immediate shortcoming of this theory is 

that it does not allow us to make sense of the complex 

institution of language. Wittgenstein expressed this 

difficulty in the Blue Book as follows: 

The mistake we are liable to make could be expressed 
thus: We are looking for the use of a sign, but we 
look for it as though it were an object co-existing 
with the sign. (One of the reasons for this mistake 
is again that we are looking for a "thing correspond
ing to a substantive.") . . . One is tempted to 
imagine that which gives the sentence life as some
thing in an occult sphere, accompanying the sentence. 
But whatever accompanied it would for us just be 
another sign.44 

In a similar vein, Ryle writes: "What a sentence 

means is not decomposable into the set of things which the 

words in it stand for, if they do stand for things. So 

the notion of having meaning is at least partly different 

44 Ludwig Wxttgenstem, The Blue and Brown Books, 
Harper Torchbooks (New York: Harper & Row, publishers, 
1965), p. 5. 
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45 
from the notion of standing for." The point to be made 

in these observations is that the issue of whether or not 

there is an object corresponding to some term in an issue 

separate from the one of the meaning of the term, itself. 

When we speak of the meanings of the terms 'Morning Star' 

and 'Evening Star,' for example, we are not speaking 

solely of the object which we identify as the planet 

Venus. If that object were the meaning of both terms, 

then 'Morning Star' and 'Evening Star' would mean one and 

46 
the same thing, which they don't. Thus, we must resist 

the dual mistake of analyzing all talk in terms of names 

and then of reducing the meaning of names to the objects 

which are purported to be named. 

This discussion has a direct bearing on our 

consideration of rule-talk. When we speak of a rule such 

as a 'rule of chess,1 we are not simply speaking of some 

object which this phrase denotes. Rather, we are speaking 

(in part) of a way in which a person must act if he is to 

45 
Gilbert Ryle, "The Theory of Meaning," British 

Philosophy in the Mid-Century, ed. C. A. Mace. Reprinted 
in The Importance of Language, ed. Max Black (Ithaca, 
N. Y.: Cornell University Press, 1962), p. 151. 

46 
This point concerning the extensional meaning 

of the term has been made by many contemporary philosophers. 
The example of "Venus" was first used by Gottlob Frege. 
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to play chess. There need be no object co-existing with 

our use of the phrase. There is simply the phrase itself, 

used in some specific context of talking about individuals 

engaged in a certain type of behavior. We can observe 

that talk of this rule (and of rules in general) makes 

sense only in terms of some instance of human experience: 

in this case, the actual playing (or discussion of the 

playing) of a game. 

What I am suggesting, then, is that a rule need be 

given no ontological status apart from our use of a rule-

phrase. Now this case is not quite the same as our 

speaking of a dog. Unless we wish to adopt some form of 

linguistic idealism, we can grant that there is a dog-

object (the dog itself) which exists apart from our using 

the term 'dog.1 The dog-object need not be mentioned in 

order to have that status of existing. But it is not the 

same with rules. The entire point of a rule is that it 

apply to some one—that it indicate that something ought 

to be done. It is only in the context of this rule-person 

relationship that it makes sense to say that there is a 

rule. And although we can speak in other senses of rules 

'existing' apart from their being applied, as is the case 

when we write down a rule and deposit it-some place, this 

sense of 'existing' is parasitic on the notion of the basic 

rule-person relationship. Thus, it is in this sense that 

I make the claim that there are no 'unattached rules." 
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This, then, is the first point that I wish to make 

with respect to rules—that rules applicable to human 

behavior are not 'objects' or even 'concepts,' divorced 

from the particular circumstances of human experience. It 

follows that they cannot be something 'out there," some 

'brooding omnipresence in the skies,' or any such thing, 

except in a parasitic sense. For it is the case that for 

talk of rules to be meaningful, there must be some sort of 

human experience which provides the context for significant 

usage of rule-phrases. And this would seem to indicate 

that the natural law theorist should not be speaking of 

rules in quite the way in which the decision-procedure view 

interprets the natural law thesis. There is no reason to 

suspect, however, that the natural law theorist does talk 

in such a way. Indeed, one of the central tenets of Thomist 

natural law theory is that talk of one sort of rules (i.e., 

the rules of natural law) is dependent on the notion that 

47 
there is a human nature. I shall put off, for the moment, 

a consideration of how this human nature is supposedly 

related to the rules governing human actions. .Instead, I 

wish to adopt the tentative position that when we speak of 

'human nature' in the context of Aquinas' works, we can 

interpret this in the weak sense of some accepted facts of 

'shared human experience.' As I shall argue at a later 

47 
See, for instance, Jacques Mantain's work, Moral 

Philosophy (New York: Charles Scribner's Sons, 1964), p. 37. 
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point, there is no need to interpret the 'human nature' 

idiom in any stronger fashion. 

Thus far, then, I have discussed the question "Are 

there rules?" by suggesting that we reject one concept 

of what a rule might be: namely, the concept that a rule 

is some object or thing, divorced from the specific human 

circumstances in which we speak of the rule. This leads to 

a second point. The human experience which grounds our 

talk of rules must be universal and shared experience. That 

means at least two things. First, for talk of a rule to 

make sense, there must (in principle) be at least two 

instances on which it would make sense to say that the rule 

has been followed or broken (or both). There must be at 

least the possibility of more than one instance in which the 

rule is followed or broken. There is a comment on the 

grammar of the term 'rule.' A rule is something which can 

be applicable in more than one instance. If I say that 

there is a rule that one should not wear his hat in church, 

this does not mean that on only one instance, one who adopts 

this rule should abide by it. It means that in any 

instance in which one is in church, one should not (if he 

does not choose to break the rule) wear his hat. 

There are, of course, borderline cases with respect 

to this first claim. What if one were to say that "there 

is a rule that you, Jones, are not to wear your hat in 

church on January 3, 1971."? And Jones replies, "I agree." 



Here, the sentence would appear, at first glance, to make 

perfectly good sense. One is using the sentence to command 

Jones to refrain from acting on some one occasion in a 

certain way. But is one proclaiming a rule? Why not 

simply say that a command has been issued. In fact, the 

more we examine the statement, the stranger it should seem 

that we would want to speak of a 'rule,1 in this instance. 

For, as John Austin has clearly pointed out, one of the 

functions of a rule is to guide human actions in a manner 

different from simply commanding that in one particular 

instance, something be done.^ 

It is the case that the grammar of 'rule' entails 

..that there be the possibility of more than one instance of 

behavior falling under that rule. In this sense,the 

experience which gives rise to talk of rules is universal 

experience: experience which can, in principle, be 

repeated. There is a second sense, however, in which the 

experience must also be shared. If we are to intelligibly 

use rule-discourse, it is necessary that we understand 

expressions such as "there is a rule that . . . ," "the 

rule of. . . ," and so forth. Such understanding can only 

48 
This is pointed out by John Austin m his discus

sion of the difference between a rule or a law, on the one 
hand, and an occasional or particular command, on the other. 
This discussion can be found in The Province of Jurisprudence 
Determined, Lecture I (London: Weidenfeld and Nicolson, 
1955), pp. 18-19. 
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take place in public contexts. In other words, there 

cannot (in the sense in which Wittgenstein discusses it) 

49 . 
be a private language of rules. This is pointed up by 

Peter Winch when he says: "It is only in a situation in 

which it makes sense to suppose that somebody else could 

in principle discover the rule which I am following that 

50 
I can intelligibly be said to follow a rule at all." 

What is being said here is something like this. It would 

be unintelligible for me to say "There is a rule that 

xnzbling the qcef is absolutely vdrk!," unless it were 

possible, in principle, for someone other than myself to 

come to understand 'xnzbling,' 'qcef,' and 'vdrk.' 

Understanding takes place in public contexts, and in this 

sense, rule-discourse must be a feature of shared lin

guistic behavior. 

We have seen, then, a broad sense in which talk 

of rules arises from the facts which we share about human 

experience. It is for these sorts of reasons that I 

49 
I shall not undertake to develop the argument 

against a private language in this paper. I will merely 
assume the essential efficacy and correctness of those 
arguments which have been directed against the private lan
guage thesis, arguments such as those to be found in the 
following: Ludwig Wittgenstein, Philosophical Investigations, 
3rd ed., trans. G. E. M. Anscombe (New York: The Macmillan 
Company, 1968), Part I, Remarks 250-270; Rush Rhees, "Can 
There be a Private Language?", Proceedings of the Aristotelian 
Society, Supp. Vol. 28 (1954), pp. 77-94. 

50 
Peter Winch, The Idea of a Social Science, p. 30. 
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advanced the first claim in this dissertation: namely, 

that for talk of rules to make sense, there must be a 

shared set of facts about human experience, out of which 

such talk arises: a set of facts which we all accept as 

true. And as I shall later argue in greater detail, this 

is an explication of the 'human nature' idiom which is 

compatible with the body of Thomist natural law theory. 

We are still left with the question, "What is a 

rule?" This, as should be clear by now, is essentially a 

question of meaning. What a rule i£ is to be taken in 

terms of how we use expressions involving rule-talk. To 

continue our discussion of this topic, we can next consider 

the important role which the concept of a rule plays in 

human behavior. In other words, how do we account for the 

fact that there must be rules? To this issue we will now 

turn our attention. 

Why are there Rules? 

When we ask the question "Why are there rules?," 

we are asking, in one sense, why talk of rules is important. 

What use does the concept of a rule have in human life? 

That the concept ij3 important is a frequently cited 

phenomenon. Kant, for instance, wrote in the Foundations 

of the Metaphysics of Morals: "Everything in nature works 

according to laws. Only a rational being has the capacity 

of acting according to the conception of laws, i.e., 
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51 
according to principles." Here, I take the sense of 

Kant's terms 'law' and 'principle' to be essentially the 

same as the sense in which I am using the term 'rule'— 

a sense which has led Warner Wick to write: "While every

thing in nature happens according to rules, the activities 

characteristic of intelligence are aimed at being in 

52 
accord with the conception of a rule." 

We can note here that the term 'law' and 'rule' 

are ambiguous. Writers like Karl Popper have called 

attention to such ambiguities: 

It is the distinction between (a) natural laws, 
or laws of nature, such as the laws describing 
the movements of the seasons, etc., or the law 
of gravity or, say, the laws of thermodynamics, 
and, on the other hand, (b) normative laws, or 
norms, or prohibitions and commandments, i.e., 
such rules as forbid or demand certain modes of 
conduct.53 

This is the distinction between laws which function primarily 

to describe things and laws which function primarily to 

command that things be done. Now when I speak of one's 

acting according to a law or rule, I am speaking both in 

the sense that one is physically compelled to act in a 

C I 
xImmanuel Kant, Foundations of the Metaphysics 

of Morals, p. 29. 

^Warner Wick, "Truth's Debt to Freedom," Mind, 
73 (1964), p. 536. 

53 
Karl Popper. The Open Society and its Enemies, 

Vol. 1, p. 57. 



50 

certain way and in the sense that one can be obliged or 

obligated to act in a certain way. In all of these 

instances, v;e can say that man is bound to act. But what 

requires our attention is how one can be bound to act. It 

is only in the latter two cases—those of being obliged to 

act or obligated to act—that we say that man acts accord

ing to his conception of a law or rule. This distinction 

will be elaborated in much greater detail in Chapter Four. 

For our present purposes, it is sufficient to advance the 

tentative thesis that man must on occasion, understand 

the rules which bind him to act, in order for our being 

able to say that he is so bound. 

Now, the point which bears stressing with respect 

to this situation is that man is a creature who, in large 

measure, learns to be what he is. Man must be trained to 

use certain linguistic abilities and to understand the use 

he makes of them; the capacity of man to do this is one 

of the central features which distinguishes him from other 

animals (and £ fortiori from everything else in nature 

which does not possess such linguistic capacities). In 

short, there is a sense in which man is educated to be man. 

Jacques Maritain notes a similar point when he says: 

Before being a civilized man—at least I hope I am— 
and a Frenchman nurtured in Parisian intellectual 
circles, I am a man. If it is true, moreover, that 
our chief duty consists, according to the profound 
saying of the Greek poet, Pindar, in becoming who 
we are, nothing is more important for each of us, 
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or more difficult, than to become a man. Thus the 
chief task of education is above all to shape man, 
or to guide the evolving dynamism through which 
man forms himself as a man.5^ 

Maritain's statement is important in two respects. 

First, it points out the importance of education, both in 

terms of training and learning, as a central feature of 

the development of a human being from the living organism 

which he is at birth. And second (and equally important), 

it notes the fact that education is not exhaustively under

stood in terms of being taught by others; one in part 

teaches oneself to be what he is. Indeed, the concept of 

'being educated1 is sometimes interpreted so as to unduly 

emphasize the aspect of being educated by others. With 

respect to moral education, at least, this notion of 

teaching oneself plays a major role. 

At present, then, I have made the following 

observation. Man, the organism, is a creature who must be 

taught by others (and by himself), in order to acquire the 

use of those abilities which will identify him as man, the 

human being. This leads us directly into a consideration 

of the importance of the concept of a rule. Education, at 

a minimum, entails that a person who has been taught to 

carry on operations is able to accomplish this task of 

54 . Jacques Man tain, Education at the Crossroads 
(New Haven, Conn.: Yale University Press, 1943), p. 1. 
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55 
'carrying on' in some specific way. Two things are 

involved in this statement. First, the notion of 

'carrying on' means that one can, after being taught, 

recognize certain things as being 'the same' as that 

which one was taught to do. And second, the qualification 

that an operation can be carried on in a 'specific way' 

suggests that there is some right way in which the 

operation should be performed. Let us illustrate these 

points with a familiar example from Wittgenstein's' work. 

Consider the case in which a child is being taught 

to continue a series by adding two (we shall call this 

being taught to operate according to the rule that an=an-l+^ * 

The child is given practice in continuing such a series 

as '2, 4, 6 . . . ,' '1000, 1002, 1004 . . . ,' and so 

forth. The point of this teaching is to equip the child 

with a certain capacity (and understanding thereof), such 

that given any number and the order to add two, the child 

can perform the operation correctly and can continue a 

series, even if he has never seen nor thought of that 

particular series before. It is important here, that we 

stress the notion of continuing the series correctly. If 

the child were to start with 1000, for instance, and then 

55 
I am using the term 'operation' in a rather 

loose way to indicate any regular and intelligible pattern 
of learned human behavior. 
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were to continue the series as '1000, 1002, 1003 . . . ,' 

we would tell him that he has made a mistake. If he then 

were to persist in continuing the series in this way, we 

would be tempted to say that he simply does not understand 

the rule. 

It should be noted of course that I have simplified 

the actual situation in the above example. It is possible 

for someone to break a rule in the sense of not following 

it correctly, yet still understand the rule. Let us 

suppose that the child in question were taking a test and 

wrote the series as '1000, 1002, 1003 . . . .' If the 

proctor called this mistake to his attention and gave him 

the chance to correct the mistake (if he could see it), 

and if the child saw it yet persisted in writing the series 

as '1000, 1002, 1003. . . ,1 then we would certainly be 

tempted to say that as a prima facia fact, the child did 

not understand the rule of an=an_^+2. We are not, however, 

in a position to conclusively say this, without further 

study. It is possible that the child can give good reasons 

for not following the rule, even though he understands it. 

This, indeed, is the entire point of his learning to 

understand the rule, as well as to operate with it. It may 

be the case, for example, that the child is unusually mature 

for his age. He has a friend taking the test with him, and 

the friend is in academic difficulty (which he knows). 

The child also knows, let us assume, that the test is graded 
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on the curve. The case may then be one in which the child 

deliberately writes '1003' in the series, so as to lower 

his grade and help his friend, by lowering the curve. In 

this instance, the child understands (but doesn't choose 

to follow) the rule. 

Nevertheless, unless some attenuating circumstances 

such as the ones just discussed exist, we can correctly 

say that a person who does not act in a certain way (as 

specified by the rule) does not understand the rule. I 

shall return to this example of 'adding two' in greater 

detail at a later point. At present, however, I wish to 

stress the fundamental role which the notion of 'carrying 

on' plays in human life. Wittgenstein discussed this in 

the following way: 

The concept 'and so on,' symbolized by is 
one of the most important of all and like all the 
others infinitely fundamental. . . . The concept 
'and so on' and the concept of operation are equiva
lent. . . . The concept of the operation is quite 
generally that according to which signs can be 
constructed according to a rule. What does the 
possibility of the operation depend on? On the 
general concept of structural similarity.56 

Ludwig Wittgenstein, notebooks, 1914-1916, trans. 
G. E. M. Anscombe. Harper Torchbooks (New York: Harper & 
Row Publishers, 1961), pp. 89e-90e. A similar idea is 
expressed in the Tractactus Logico-Philosophicus,(trans. 
D. F. Pears and B~ ji". McGuinness (London: Routledge & Kegan 
Paul, 1961), p. 87; this idea can be found in Remark 5.2523, 
and is as follows: "The concept of successive applications 
of an operation is equivalent to the concept 'and so on.'" 
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In the next section, we shall examine the con

ceptual relationship between the notion of a rule and 

the notion of sameness (what Wittgenstein calls, above, 

the notion of 'structural similarity"). For our present 

purposes, it is sufficient to note that all areas of 

training which involve someone being trained in the use 

of an operation presuppose this notion of 'and so on.' 

There is a point at which the training ceases. After that, 

it is assumed that the trainee can carry on the operation, 

possibly modifying it as he goes along. This I take to be 

the essential notion captured by the 'and so on' idiom. 

To summarize, then, we have first approached the 

question of what role rules play in human life by con

sidering how it is that humans are taught. Being taught 

to perform in some way which is called a 'right' way 

entails that one is following a rule. Peter Winch puts 

the point as follows. To answer the questions of whether 

a man's actions are rule-governed, we need ask only: "Does 

it make sense to say that what he is doing is right or 

wrong?" If this is an intelligible question, then his 

57 
actions are rule-governed. And since the concept of an 

operation presupposes that there is a right way to perform 

any operation, then it follows that operation-performance 

is always an instance of following a rule. 

57 
Winch, The Idea of a Social Science, p. 58. 
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Thus, the notion of .following a rule and the 

notion of 'and so on' are related. One of the essential 

uses of the rule is, as we have seen, that it enables us 

to teach others to act in specified (and, we might say, 

conventional) ways. There is another important aspect of 

rule-following, however, which does not involve so much 

the way in which rules make teaching possible (what we 

have been discussing heretofore) as it does the type of 

5 8 
education which we have, when we use rules. This aspect 

of rules involves the distinction which John Austin draws 

between rules and occasional (i.e., particular) commands.^ 

A rule commands generally (when it is commanding), 

whereas particular commands have more specific application. 

Let us return to our former example of training a child to 

continue a series by adding two. Now, if all that were 

required of such training was that the child be able to 

continue some specified series (say, the series of '1000, 

1002, 1004, . . . )' , then the same results could be 

obtained by using at least two different sorts of training 

techniques. The trainer could do one of the following: 

1. He could issue the command: "Start with the 
number 1000 and perform the operation of adding 
two, until I tell you to stop"; or, 

R. M. Hare also emphasizes this important aspect 
of the role rules play in education. See The Language of 
Morals, pp. 60-65. 

59 
John Austin, op. cit., pp. 18-19. 
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2. He could tell the child to follow, in each 
instance, this set of commands: "Write '1000,' 
then write then write *1002,' then write 

then write '1002,' then write and so 
on" (until he ceases giving commands). 

What distinguishes the first case from the second? 

The distinguishing factor cannot be the result obtained, 

since one and the same series will result in each case. But 

in the first case, the child is following a rule, while in 

the second case he is obeying a series of particular 

commands. It takes little imagination to conclude (as 

John Austin did) that life would be chaotic and unorderly 

if we only had the concept of a 'particular command* and 

did not have the concept of a 'rule.1 We simply could not 

give or respond to the multitude of commands which go into 

making up the complex structure of social life, if such 

commands were always particular commands (in Austin's 

sense) . 

To summarize, then, we can note that in this section 

I have been discussing the question, "Why must there be 

rules?" I have suggested two sorts of answers to this 

question, both of which point up the important role of rule-

following in human life. My discussion was intended, in 

part, to contribute to our continuing consideration of 

what it means to say that "there is a rule that . . . ," 

"the rule of . . . ," and so forth. I will now turn to 

another aspect of this issue by discussing the question, 
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"Why does following a rule entail that things come out 

in a certain way?" 

Rules and Sameness 

Why is it that when one follows a rule, the results 

are the same, on every occasion? Why, for instance, does 

following the rule of an=an_^+2 (and starting with the 

number 1000) result in one's coming up with the series 

•1000, 1002, 1004, . . . and not some other series? Why, 

in short, can we be so confident of the sameness which 

results from correctly following a rule? 

The answer to this question seems, at first glance, 

to be relatively uncomplicated. It is only intelligible to 

say that one is following a rule in the context of things 

coming out the same. As Wittgenstein puts it, "The use of 

the word 'rule' and the use of the word 'same' are inter

woven. (As are the use of 'proposition' and the use of 

'true.')"^ Thus, the notion of a rule presupposes that 

there will be this element of sameness in following a rule. 

To put the matter another way, one is not only trained to 

do the same thing by following a rule; one must also learn 

what counts as 'doing the same thing,' before the training 

can be successfully accomplished. 

At this point, we seem to have answered our initial 

question. But what, exactly, does our answer tell us? What 

^Wittgenstein, Philosophical Investigations, I, 
Remark 225, p. 86e. 
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do we mean when we say that the same thing is done? What 

does sameness amount to? For example, one person, when 

given the order to follow the rule of an=an_^+2 may write 

out the appropriate series. Another may begin tapping 

his foot. Now, it is not immediately apparent that they 

are not doing the same thing (in the sense of getting the 

same result), even though one form of behavior is conventional 

and normal, while the other is unconventional and abnormal. 

For it may be the case that the second person has a 

translation rule, such that in place of a certain number 

he will tap his foot in such-and-such a way. Does sameness 

presuppose conventionality? If that were the case, then 

innovation would involve us in fairly meaningless talk. 

The first person to use an automatic dishwasher was 'washing 

dishes,1 even though the way he went about it was strictly 

unconventional. 

What I am point out here is that it is possible by 

means of 'translation rules' (or some such thing) to make 

any action out to accord with one and the same rule. This 

is the perplexity which our attempted analysis of 'sameness' 

leaves us with. Yet many areas of human endeavor, from 

civil engineering to civil law, all make use of this notion 

of sameness as an indispensable notion. How can we account 

for this? Is there any sort of a criteria for sameness? 

I would interpret Peter Winch to be trying to deal 

with such questions when he argues in The Idea of a Social 
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Science as follows: "It is only in terms of a given rule 

that we can attach a specific sense to the words 'the 

61 
same.1" But this does not advance us very far in our 

discussion, unless we have some independent notion of what 

a rule is, before we discuss sameness. As I have argued 

however, it is just such an independent notion of a rule 

which we lack. To reverse Winch's argument, we could say 

(with equal success or lack thereof, as the case may be) 

that it is only in terms of the notion of 'sameness' that 

we can attach a specific sense to the words 'the rule.' 

What I am suggesting here represents a significant 

departure from one general direction of post-Wittgensteinian 

philosophy. I am suggesting that 'sameness' is not, itself, 

a rule-governed notion, in the sense that the fact of 

things being the same must obtain before we can even begin 

to speak of there being rules. There is thus something 

primitive about the notion of sameness. It seems to be, 

as it were, a given condition—something which must be 

accepted, if talk of rules is to make sense. Some might 

wish to challenge this claim as being unintelligible—as 

an attempt to go outside of language in order to speak of 

something which is, at best, a linguistic category. But 

what I am saying is simply this. The natural law theorist 

may be correct in arguing that there is a human nature 

^"htfinch, The Idea of a Social Science, p. 27. 
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which is the same for all men, if what he means by this 

is that man i£ what he is. For on the grounds of men 

sharing the same experiences (in some essential respects) 

rests the possibility of their formulating rules governing 

those experiences. We cannot go further in analyzing this 

fact of shared experiences; it is a fundamental condition— 

a given form of life--which we simply must accept. This 

is the fundamental datum which makes the concept of a rule 

possible. 

Let us stop and summarize. In this chapter, I 

have done three things. I began the chapter by considering 

the question, "What is a rule?" I suggested that a certain 

misleading view of what a rule is had led most natural law 

critics to misinterpret the natural law thesis. Essentially, 

the question of the existence of a rule is one of meaning— 

what does it mean to say that "there is a rule that . . . ," 

"the rule of . . . ," "as a rule . . . ," and so forth? 

These are the sorts of issues which are relevant to under

standing what rule-talk amounts to. 

This led to a second consideration. To^ gain an 

insight into why we speak of rules, it is important to 

see what role the concept of a rule plays in our lives. I 

suggested that an important (if not the central) use for 

this concept is to allow us to be trained in how to carry 

on operations, without being specifically commanded to 

proceed in such-and-such a way at each step of the operation. 



In discussing this topic, I suggested an answer to the 

question, "How do we account for the fact that there must 

be rules?" 

And thirdly, I turned to the issue of why 

following a rule results in things coming out the same 

way. In this area, I pointed out the intimate conceptual 

relationship which Wittgenstein had noted between the 

concepts of 'rule,' 'same,1 and 'agreement.' The notion of 

'sameness' I took to be a fundamental expression of the 

primitive agreement of human beings on the facts of their 

shared patterns of behavior. 

At this point, then, I hope that some headway is 

being made into understanding what is involved in talk of 

rules. In the next chapter, I shall consider two final 

issues, before turning specifically to relating this talk 

of rules to the natural law thesis. These issues are: 

"What types of rules are there?"; and "Why is it that 

having adopted a rule, a person ought to act in a certain 

way?" It is to these issues that I now turn my attention. 



CHAPTER 3 

RULES AND BEHAVIOR 

In every walk of life, we come into frequent con

tact with different types of rules. Thus, we find 

ourselves speaking of rules of etiquette, rules of chess, 

rules of morals, rules of law, and so forth. What I now 

wish to consider is how we might distinguish one sort of 

rule from another. 

Types of Rules 

What factors tend to delineate one type of rule 

from another? To discuss this question, I will distinguish 

three ways in which we can view rules. To begin with, we 

can observe that some rules command hypothetically, while 

6 2 
other rules command categorically. Let us consider two 

sorts of rule-expressions: 

S^: "If you want X, then you ought to do A." 

S2: "You ought to do B. 

The first of these expressions, S^, is what I shall 

term the counsel concept of a rule. It counsels one that 

62 
This discussion grows out of one way in which we 

might interpret Kant's distinction between hypothetical and 
categorical imperatives. Kant makes his distinctions in 
the Foundations of the Metaphysics of Morals,pp. 3 0-3 6. 

63 
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he ought to act in a certain way in order to achieve that 

which he wants. While it is a contingent matter that 

someone wants something, the "ought" expressed in has 

a certain tautological character. It functions as follows: 

1. You want X. 

2. Unless you do A, you will not get X. 

3. Therefore, you ought to do A. 

To demonstrate what I mean by the tautological 

character of the relationship between "wanting X" and 

"doing A," I will consider the following case. One might 

adopt as a rule of prudence the following: "If you want 

to avoid unpleasant confrontations with your Internal 

Revenue Service, then you ought to pay your taxes on time." 

If as a contingent fact it is the case that one lives in 

a society where not paying one's taxes on time results in 

one's going to jail, and if it further is agreed that 

"going to jail" is to count as an instance of unpleasant 

confrontation with the Internal Revenue Service, then the 

tautological nature of the relationship expressed in the 

rule becomes clear. The rule is of the form, "If you want 

to avoid going to jail, then you ought to avoid committing 

those sorts of actions which result in your being put in 

jail." The rule thus functions to advise a prudential 

man as to how he can achieve that which he wants to achieve. 

We see, then, that the point of a rule which 

commands hypothetically is to counsel someone how to act, 
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given that he understands the action in question and how 

the command relates to that action. The example of paying 

one's taxes is instructive in another way, however, for it 

is often the case that one is being ordered to pay his 

taxes, irrespective of his wants and desires. This might 

be the case, for instance, in a country in which the 

national legislature has promulgated a law to the effect 

that taxes are to be paid on time. The law, when 

addressed to the citizens, proclaims the following rule: 

"All citizens will pay their taxes on time." The system 

of laws further stipulates that failure to abide by such 

a rule will result in certain penalties being visited on 

the person in question. Now this rule also contains an 

ought, but the ought is no longer counseling us. It is 

saying, instead: "If you are a citizen, then you ought to 

pay your taxes on time." What is being said in this case? 

To begin with, although these considerations of one' 

wants and desires are essential to the notion of a counsel-

rule (S^), they are largely out of place with respect to 

the command-rule (S2). That is to say, one ought to 

perform the action specified by the command-rule, regard

less of whether or not one wants to perform that action. 

For instance, not wanting to pay one's taxes does not 

release one from the obligation to pay his taxes, at least 

in the United States. Similarly, one ought to keep one's 

promises (we normally agree), independent of the convenience 
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of keeping those promises. It seems, then, that the ought 

in the command-rule sometimes functions to impose an 

obligation, whereas the ought in the counsel-rule merely 

functions to express a bit of advice* And it is this 

sort of distinction which is initially important in our 

talk of rules. Some rules counsel us how to act. They 

are aids and guides for the prudential man. Other sorts 

of rules command us to act in a different sort of way. 

What I have been roughly distinguishing, then, is between 

a counsel concept of a rule and a command concept of a 

rule. 

I realize that this discussion lacks precision, 

but it serves my purposes of initially distinguishing 

different sorts of rules. We need further distinctions 

before we will be prepared to discuss the nature of moral 

rules, however. A step in that direction is provided by 

63 
John Rawls' discussion of two concepts of rules. Rawls 

wishes to distinguish between the following sorts of 

cases. The first sort of case is that in which actions 

of some kind are logically prior to the rules under which 

they fall; the second sort of case is that in which the 

rules are prior to the actions which they govern. This 

I take to be the basic distinction between the summary 

and the practice concepts of rules. 

John Rawls, "Two Concepts of Rules," Philosophical 
Review, 64 (1955), pp. 3-32. 
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To explain and sharpen the distinction, we can 

consider the following. Under the summary concept of a 

rule, rules are pictured as summaries of past decisions, 

where such decisions have been arrived at by the direct 

application of some principle other than the rule itself. 

Rawls restricts this principle to the utilitarian principle 

in his early discussion, but he later seems to drop such 

64 
a restriction. The important thing to note is that the 

decisions must initially be made on some ground other 

than that of the rule. This is the important feature of 

the summary concept. 

Thus, summary rules are to be regarded as reports 

that cases of a certain kind have been found on grounds 

other than those of the rule itself to be properly decided 

in a certain way. The point of having such rules is to 

register the fact that similar cases involving the need 

for decision tend to recur, and that decisions on how to 

act in those cases can be made more rapidly (and, sometimes, 

more accurately) if one has rules of thumb to go by. In 

this sense, the decisions involving particular cases must 

precede the rules which are formulated on the basis of 

such decisions. This is the force of saying that the 

64 
John Rawls denies that he intended to defend 

rule-utilitarianism as a moral theory, yet he continues to 
use the distinction between the two sorts of rules. See 
his article "Justice as Fairness," Philosophical Review, 
67 (1958), p. 168ff. 
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particular decisions are logically prior to the rules. 

Moreover, each person can in principle reconsider the 

correctness of a summary rule and can decide whether or 

not to follow it, in each and every case. 

In the practice concept of a rule, on the other 

hand, rules are pictured as defining a practice of some 

sort. Rawls takes a practice to be any form of activity 

specified by a system of rules which defines offices, 

roles, moves, and so forth. In other words, the rules of 

a practice give an activity of some sort its logical 

structure.^ Thus, the rules defining the practice must 

be logically prior to particular cases which count as 

instances of that practice. Rawls discusses this concept 

as follows: 

It is a mark of a practice that being taught how to 
engage in it involves being instructed in the rules 
which define it, and that appeal is made to those 
rules to correct the behaviour of those engaged in 
it. Those engaged in a practice recognize the rules 
as defining it. The rules cannot be taken as simply 
describing how those engaged in the practice in 
fact behave: it is not simply that they act as if 
they were obeying the rules. Thus, it is essential 
to the notion of a practice that the rules are 
publicly known and understood as definitive? and 
it is essential also that the rules of a practice 
can be taught and can be acted upon to yield a 
coherent practice.66 

^Ibid., p. 164. 

^^Rawls, "Two Concepts of Rules." I am quoting 
from the version of this paper reprinted in Theories of 
Ethics, ed. Philippa Foot (Oxford: Oxford University Press), 
pp. 162-163. 
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Several things in this statement need to be examined 

further. First, Rawls has noted the importance of the atti

tude of those engaged in the practice. Engaging in the 

practice seems to entail that one must have a certain 

attitude. The same sort of consideration is discussed by 

Professor Hart, when he distinguishes an external point of 

67 
view from an internal point of view. An external point 

of view is that of an observer external to the practice: 

i.e., the point of view of one who is observing the practice 

and reporting on instances of action which he sees. Here, 

the observer has no immediate clue as to what rules the 

observed individuals are following, nor of their commitments 

to acting in certain ways. One can merely state that the 

people seem to act as if they were obeying rules of some 

sort. The internal point of view, on the other hand, is 

that of someone engaging in the practice. His point of 

view involves a commitment to the practice itself—a 

willingness to make the rules defining the practice rules 

governing his life. In short, the internal point of view 

already entails an element of volition, on the part of 

those who engage in the practice. One recognizes the rules 

of the practice and adopts them, in order to participate in 

the practice. And it is this internal point of view which 

is a necessary condition of the practice concept of a rule. 

^Hart, The Concept of Law, pp. 55-56; 86-88. 
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Second, it is assumed that the rules of a practice 

are such that they can be taught and acted upon to yield a 

coherent, stable practice. The rules must make possible 

such a practice, otherwise the practice would collapse. 

That is to say, the rules cannot defeat the aim of the 

practice. In short, the definitive rules cannot (to use 

6 ft 
Kurt Baier's terms) be self-frustrating or self-defeating. 

They must enable a coherent sort of activity to be realized. 

Finally, we must come to understand what is to 

count as 'publicly knowing a rule.' The question here is 

whether or not a rule can be known without being explicitly 

formulated in some agreed-upon way. This question relates 

back to our earlier discussion of what a rule i£. By this 

time, I think we can agree that a rule is not to be 

identified as the form in which the rule is expressed. In 

other words, the rule involved in the activity of continuing 

a series is neither 'add two' nor 'an=n_i+2.1 These are 

both different forms of expression of one and the same rule. 

Following a suggestion made by Joseph Cowan, we can adopt the 

view that what a rule is ijs to be taken as the meaning of 

the rule: that is to say, a rule 'exists' in the sense that 

there is some meaning expressed by the rule-phrase.^^ 

6 8 
Kurt Baier discusses these features of rules in 

The Moral Point of View, Abridged Ed. (New York: Random 
House, 1965), pp. 101-102. 

69 
Joseph L. Cowan, "Wittgenstein's Philosophy of 

Logic," Philosophical Review, 70 (1961), pp. 364-365. 
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Thus, one and the same rule can be expressed in many 

different forms. And if this is the case, then a rule can 

be publicly known without public agreement as to the form 

in which the rule is to be expressed. All that matters is 

that there be substantial agreement as to what the meanings 

of different rule-expressions are (and this is no require-

ment-which should be strange to a linguistic community). 

This does not mean that there can be no disagreement con

cerning what the rule means or how the rule is to be applied. 

Such disagreement can exist, providing there first is a 

common understanding of what it is that is being disagreed 

about. In other words, to say that a rule must be publicly 

known is simply to say that we can intelligibly discuss 

the rule. We can dispute the issue of whether or not a 

roller-skate is a 'wheeled vehicle,1 for instance, only 

70 
if we understand some context which governs the discussion. 

This I take to be the force of saying that a rule must be 

publicly known, in order for it to be a rule defining a 

practice. 

We have seen, then, what goes into making up the 

distinction between a summary concept of a rule and a 

practice concept of a rule. Before going further, we need 

to note one other distinction. This distinction bears a 

certain affinity to Rawls' two sorts of rule concepts, 

70 
See Hart, The Concept of Law, p. 123. 
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but it varies from Rawls1 discussion enough to warrant our 

attention. I am here speaking of John Searle's distinction 

between the regulative concept of a rule and the 

71 . constitutive concept of a rule. Searle writes: 

I want to clarify a distinction between two different 
sorts of rules, which I shall call regulative and 
constitutive rules. I am fairly confident about the 
distinction, but do not find it easy to clarify. As 
a start, v?e might say that regulative rules regulate 
antecendently or independently existing forms of 
behavior; for example, many rules of etiquette regu
late inter-personal relationships which exist 
independently of the rules. But constitutive rules 
do not merely regulate, they create or define new 
forms of behavior. The rules of football or chess, 
for example, do not merely regulate playing football 
or chess, but as it were they create the very possibility 
of playing such game.72 

The regulative concept bears a certain resemblance 

to Rawls' summary concept of a rule, but the two are not 

quite the same. It is not necessary that a decision has 

been found to be a good decision on grounds other than the 

rule, for instance, before it becomes the subject of a 

regulative rule. For example, while clasping one's hands 

is a form' of behavior which exists antecendently to any 

rules concerning the clasping of hands, it is not the case 

that a rule regulating this type of behavior serves only 

to summarize pre-existing sentiment concerning the act of 

clasping. It might well be the case that a tyrant, with 

no reasons at all other than a personal whim, might by simple 

fiat command that henceforth, hands are not to be clasped 

72 Searle, Speech Acts, p. 33. 
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in his presence. I would not take this to be a summary 

rule (in Rawls1 sense), while it is a regulative rule (in 

Searle's sense). Thus, I am inclined to believe that the 

summary concept and the regulative concept are not quite 

the same. 

Similarly, the regulative concept differs in some 

rather elementary ways from the counsel concept of a rule. 

The regulative rule might serve to counsel one that he 

should act in a certain way, but it can also serve to 

command him that he must act in some way, on pain of penalty 

Thus, regulation of behavior involves instances of both 

counsel and command. 

As for the constitutive concept of a rule, we see 

a much more striking resemblance to the practice concept 

of a rule (a resemblance which was also foreshadowed, as 

Searle notes, by Kant's notion of a constitutive principle). 

The point of both constitutive rules and practice rules is 

to make certain types of action possible (and a fortiori 

intelligible). For instance, we know what it means to 

say that one 'slides into second base' because there is 

such an activity in the game of baseball, a game defined 

73 
Searle notes this foreshadowing of his distinction 

by Kant's work in his article "How to Derive 'Ought' from 
'Is.'" I am using the version of Searle's article found in 
Theories of Ethics, ed. Philippa Foot, p. 112. 
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by a certain set of rules. Were it not the case that there 

were such a game, then the phrase 'sliding into second 

base1 would be unintelligible (or would at least need some 

other context to make it intelligible). We know that 

baseball players often have good reasons for sliding into 

second base. If there was no game of baseball, then we 

would be hard pressed to find good reasons for the then 

perverse behavior of an individual who went around throw

ing his body with great violence at a bag filled with sand. 

In short, certain kinds of behavior become intelligible 

because of the practices they fall under: practices which 

are themselves defined by certain rules. 

Now, there is one qualification which must be added 

to this picture of defining or constituting rules, a quali

fication which will be of great importance when we come to 

discuss the notion of a moral rule. Rawls and Searle both 

talk as if the behavior falling under the practice is 

logically preceded by the rules defining the practice. 

This is correct, so far as it goes. But as I argued earlier, 

in order to intelligibly say that something is^ a rule in 

the first place it is necessary that there be some sort 

of shared behavior preceding our talk of that rule. This 

is the element of 'sameness* which makes possible all 

rule-discourse. Thus, while practice or constitutive 

rules may logically precede some types of behavior, they 
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cannot logically precede all types of behavior (and, we 

might add, all types of dispositions to behave. 

Let me illustrate this point with the following 

example. I think it is correct to say that 'sliding into 

second base' is logically preceded by the rules which 

define the game of baseball. But we must then ask what 

makes talk of the 'rules of baseball' possible. Baseball 

is one sort of game—a game in which one plays to win, and 

(if one doesn't win) one loses. Winning and losing are 

fundamental concepts of game-talk of this nature. If a 

team is not playing to win (or, at least, to keep from 

losing) then it is not playing baseball. It may be playing 

74 
at baseball, but it is not playing the game. 

Now, we might pursue this point by asking what it 

is that makes the game an activity engaged in by human 

beings. I would argue that an activity which involves 

notions of 'losing' or 'winning' is possible because it 

arises from shared human behavior—behavior which involves 

the notion of 'competition.' People are competitive, on 

occasion, and they similarly share dispositions' to be 

competitive. It is because of this shared form of life 

that notions of 'winning' or 'losing' arise. That is not 

to say that all men in all situations are disposed to be 

^This distinction between playing something and 
playing at: something was suggested to me in conversation 
by Lewis White Beck of the University of Rochester. 
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competitive. It is, of course, possible that some passive 

individual might be forced to go through the motions of 

playing a baseball game (just as some reluctant children 

go through the motions of practicing their piano playing). 

But in both cases, we have individuals who are playing at 

something; they are not playing either the game or the 

piano. And in the game example, I would argue that what is 

missing from their action which precludes the possibility 

of their playing the game is that they simply do not care 

if they win or lose. They are not competitive. 

In short, because people are normally and in some 

shared sense 'competitive,' it is possible that we can 

have game-behavior, in which the point of the game is to 

win or lose. Competitive behavior of_ certain sorts may 

be made possible by the rules defining practices, but the 

disposition to be competitive and other forms of competitive 

behavior logically precede those rules. Thus, it would be 

unintelligible to say that "People are never competitive, 

yet they sometimes play to win or lose." The notions of 

'winning' or 'losing1 conceptually presuppose the notion of 

'competitiveness.' 

Rules and the Moral Ought 

There is a word in the English language which has 

its counterpart in most other natural languages, and which 

(as I have claimed) expresses the central point of rule-talk. 



77 

This is the word ought—a word which appears in expressions 

such as 'X ought to be done.1 When the term is used in 

this way, what is being said? What does the use of a 

phrase containing 'ought' amount to? 

One of the main uses of the 'ought' idiom is to 

indicate to a person (i.e., to the person to whom the 

ought is addressed) that there are reasons why the action 

X should either be done or avoided. For instance, we are 

sometimes told that we ought to keep our promises, ought 

not to speak too loudly in the library, ought to respect 

our fellow man, and so forth. And these sorts of instances 

are taken to be expressions of rules, when the order 

applies to more than one occasion. The question we are 

faced with, then, is this: "Why is it that having adopted 

a rule, a person ought to act in a certain way?" 

When a person raises this question, what is the 

point he is making? On the one hand, he has already adopted 

the rule in question. It would seem, then, that he has 

some reason (or set of reasons) for following the rule: 

namely, those reasons which led him to adopt the rule in 

the first place. Thus, his reasons for acting in a 

certain way (which constitute his answer to the question, 

"Why ought I to act in that way?") are precisely those 

75 
reasons which led him to adopt the rule initially. 

75 
I am assuming here, of course, that the person 

is deliberating about a type of action which is, in fact, 
prescribed by the rule in question. That is to say, the 
action falls under the rule. 
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For instance, if a person adopts the rule that he 

will get up at 5:30 in the morning instead of at 6:30, 

then it is easy to see that his reasons for following this 

rule are the same as those reasons which led him to adopt 

the rule in the first place. The person might put the 

question to himself: "Why ought I to get up at 5:30?" 

His answers would then resemble some of the following. "I 

can read the morning paper before leaving for the office 

if I get up at 5:30, whereas I wouldn't have time if I 

waited until 6:30 to get up." "I don't have to hurry my 

breakfast if I get up at 5:30, and I will have a chance 

to talk with my wife before rushing off to work." All of 

these statements constitute reasons why I ought to get 

up at 5:30 instead of 6:30 (i.e., why I ought to follow 

the rule which I adopted). But they also are the sorts 

of reasons which led me to adopt the rule in the first 

place. Thus, my reasons for adopting the rule and follow

ing the rule are one and the same, in this case. 

The same observation holds when we turn from these 

"personal" sorts of rules (i.e., rules which govern me 

alone) to "social" sorts of rules. I shall not, for the 

moment, discuss what it means to "adopt" a social rule. 

That discussion will occur shortly. Instead, let us 

assume that a person has in some way 'adopted' a rule which 

governs his society. For instance, he might 'adopt' the 
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legal rule that one ought not to go over a certain posted 

speed on the highway, on threat of penalty. His reasons 

for adopting such a rule would very likely turn out to be 

the same sorts of reasons for following the rule. For 

instance, it might be argued that the rule exists within 

a system of rules which the person finds to be generally 

advantageous—that is to say, which he values. Then, his 

desire to preserve such a system amounts to much the same 

as his desire to bring such a system into being. Hence, 

his reasons for adopting the rule and continuing to follow 

the rule turn out to be the same. 

When I ask the question, then, of why one ought to 

follow a rule which he has adopted, my concern is not with 

one's prima facie reasons for following the rule. That is 

to say, I am not concerned with the reasons why one adopted 

the rule in the first place (at least not in any immediate 

sense). Adopting a rule does commit one to accepting 

certain sorts of reasons as prima facie reasons for follow

ing the rule. This, in fact, seems to be what is partly 

involved in saying that one has taken an "internal point 

of view" toward the rule. The distinction between the 

"external" and the "internal" points of view is drawn by 

H. L. A. Hart in The Concept of Law. One who has taken 

an external point of view has an observer status with 

respect to the rule. That is to say, he can report on 
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regular behavior which he observes, and can infer from such 

behavior that uniform patterns have been established. This 

sort of observation is summarized in the expression, "As 

a rule, people behave in such-and-such a way." But one 

who makes this statement is not prepared to explain why 

people ought to behave in such a way. That is to say, he 

is not prepared to cite the standards and norms of behavior 

which the people in question do subscribe to. And he is 

not yet ready to give reasons as to why the people ought to 

act the way they do. 

The internal point of view, on the other hand, does 

provide a conceptual picture which allows one to account 

for the normative aspect of regular, uniform behavior. 

Hart writes: 

If a social rule is to exist some at least must look 
upon the behavior in question as a general standard 
to be followed by the group as a whole. A social 
rule has an 'internal' aspect, in addition to the 
external aspect which it shares with a social habit 
and which consists in the regular uniform behavior 
which an observer could record.76 

The internal point of view, then, is that taken by 

a person who has adopted the rule. He has internalized the 

rule in his life, by committing himself to act in certain 

ways. The rule functions as a standard for his actions, 

and he recognizes it as such. Hart restricts his discussion 

of the internal point of view to social rules. There is no 

7 6 
Hart, The Concept of Law, p. 55. 
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inconsistency, however, in extending the discussion to all 

rules. If one commits himself to acting in accordance with 

a rule, then we can say that he has taken an internal 

point of view with respect to that rule. 

The issue in raising the question of why one ought 

to follow a rule which he has adopted then shifts to this. 

Can a person be said to have adopted a rule if he sometimes 

chooses to ignore the rule? That is to say, can an indi

vidual have an internal point of view toward a rule, and 

still choose to sometimes not obey the rule? We are no 

longer concerned with the fact that one has prima facie 

reasons for following a rule, based upon his initial 

adoption of the rule. Now, our attention is directed to 

those cases in which more important reasons than the prima 

facie reasons can be advanced—reasons which, in some 

instances, will override the prima facie reasons. In other 

words, we are now discussing the possible circumstances 

under which a person can make exceptions to the rules which 

he has adopted. 

I shall not attempt an analysis of the'nature of 

one's prima facie reasons. Obviously, the content of such 

reasons would vary from rule to rule. Instead of examining 

this aspect of rule-governed behavior, I shall focus on 

one part of this issue: namely, the case in which we say 

that someone has incurred an obligation to follow the rule. 



82 

When it is the case that someone has adopted a social rule 

and looks on that rule as a standard to be followed by the 

group as a whole, and when it further is the case that a 

substantial number of the group's members also look on the 

rule in the same way, then we sometimes say that one has 

incurred an obligation with respect to that rule. The 

obligation here may be an obligation to the other members 

of the group, but it is nonetheless an obligation with 

respect to that rule. The obligation, along with the 

various reasons for adopting the rule, function as prima 

facie reasons for following the rule. 

How, then, does one arrange his reasons? That is 

to say, is the fact that one has an obligation of equal 

importance with (1) the other prima facie reasons in question, 

and (2) other sorts of reasons which are relevant to the 

situation? If, for instance, one has adopted the counsel 

rule that "If you want to do or have X, then you ought to 

do whatever is necessary to bring about X," and if it further 

is the case that one does want to do or have X, then one has 

a prima facie reason for doing those things which will bring 

about X. If the rule in question is a social rule, then 

one might also have incurred an obligation to do those 

things which will bring about X. An example might go as 

follows. "If you want to participate in this society, 

then you ought to do whatever is necessary to defend the 

society." If it is the case that a certain action is 
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identified as necessary to defend the society, then one 

ought to do that action. 

What is the nature of the "ought" expressed here? 

First, if the ought expresses the fact that one has an 

obligation to do X, we normally give it more weight than 

one which merely expresses the notion that it would be 

personally advantageous to do X. That is to say, a 

consideration of obligation normally outweighs a consider-

77 
ation of personal utility, m a moral discussion. If 

this is the case, then, it becomes quite important that we 

be able to identify those instances in which someone has 

incurred an obligation. 

I shall not attempt to offer a complete theory of 

obligation. I will, at this and various later points, be 

discussing the notion of obligation, but in a somewhat 

incomplete way. Basically, I will be concerned with those 

instances in which someone has incurred an obligation 

because of certain actions on his part: particularly, 

7 7  . . .  
I do not intend, in this dissertation, to enter 

the difficult metaethical debate concerning the question of 
what constitutes morality. All that I will say on this 
issue is that it does seem to be the case that social rules 
often serve as vehicles for the bringing to bear of funda
mental moral considerations on certain actions. This notion 
was suggested to me by Dr. Ronald D. Milo's (at the time) 
unpublished paper, "Morality and Convention." As to how 
the moral considerations are brought to bear or as to what 
might constitute such a consideration, I will not venture 
a discussion. 
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those actions which we might specify as "adopting" or 

"consenting to" a certain social rule or system of 

social rules. 

At this point, then, we can examine this notion of 

"adopting" a rule. In our everyday activities, we are 

governed by a multitude of social rules, some of which 

are also legal rules. It is a safe assumption to make 

that we have never formally assented to the majority of 

these rules. That is to say, we have never uttered the 

statement, "I adopt this rule, and freely consent to be 

governed by it." Yet it is the case that we are bound by 

many (if not most) of the rules being discussed. The 

question, then, is how such rules can legitimately bind us, 

independent of some formal act of assent. 

One way to approach this question is to claim that 

one assents to the rules by his behavior, if not by his 

voice. That is to say, by participating in a rule-governed 

system which benefits one and by evidencing his intent to 

continue to participate in such a system, a person "tacitly 

78 
consents" to be governed by the rules. And m this sense, 

then, a person would have adopted the rules of the system 

by behaving in a certain way. 

7 8 
The notion of tacit consent is developed by John 

Locke in Two Treatises of Government, 11:119, ed. Peter 
Laslett, Mentor Books (New York: The New American Library, 
1965), p. 392. 
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There are, it must be granted, difficulties in

herent in this notion of tacit consent. But there also 

is a certain force to saying that if one freely continues 

to accept the benefits of a system, then he is also 

adopting the rules governing that system, in the sense 

of taking an internal point of view with respect to such 

rules. If we specify this meaning for "adopt," then we 

can note an interesting set of circumstances. The situ

ation might arise in which one, by participating in a 

system which is governed by the principle of majority rule, 

finds himself in the minority. That is to say, with 

respect to some rule which has been proposed as an addition 

to (or modification of) the rules governing the system, the 

person finds the rule immoral (or unjust, or some such 

thing), yet the majority votes to enact the rule. The 

reasons why the person originally opposed the rule—why he 

found it immoral or unjust—still obtain, yet the rule now 

has the status of a valid rule governing the system. In a 

sense, the person has adopted this rule, insofar as he 

indicates his willingness to continue to participate in 

the system governed by this rule. John Rawls writes of 

such a case: "Some have thought that there is ostensibly 

a paradox of a special kind when a citizen, who votes in 

accordance with his moral principles (conception of 

justice), accepts the majority decision when he is in the 
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79 
minority." 

Rawls goes on to deny that there exists any 

paradox, but that is beside the point for our present 

purposes. The dichotomy I have drawn is where one's reasons 

for adopting a rule may not provide sufficiently important 

prima facie reasons for following the rule. That is to 

say, one may have adopted the rule (in the special sense 

of "adopted" which I am discussing), yet may still feel 

the rule to be immoral or unjust. Moreover, one may have 

every intention to continue participating in the system 

which the rule has come to govern. Can one have such an 

intention, without intending at the same time to follow 

the rule in question? Can one ignore the rule, or make an 

exception to it, but still be said to have adopted the 

rule? 

There are at least three ways to approach this 

question, if we place our discussion in the context of 

obligation-talk. One way is to say that one has incurred 

both a legal and a moral obligation to obey the rule. 

Rawls himself argues this way, basing his argument on the 

principle of fair play (what he calls the "prima facie 

80 
duty of fair play.") A second way is to say that one 

79 
John Rawls, "Legal Obligation and the Duty of 

Fair Play," Law and Philosophy: A Symposium, ed. Sidney 
Hook (New York: New York University Press, 1964), p. 6. 

80 
Ibid, pp. 4-12. 
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has incurred a legal obligation but not a moral obligation. 

That is to say, one has a valid legal obligation, which he 

can question (and possibly override, but not dispense 

with) for reasons of morality. And thirdly, one can deny 

that any obligation at all has been incurred. This third 

choice, in fact, seems to me to be the approach which 

Aquinas1 natural law theory takes, as I shall argue in 

later chapters. 

What I have done, then, is lay the groundwork for 

what will follow in later chapters. I shall not now expand 

on my discussion of obligations, either legal or moral. 

Instead, I wish to suggest the direction in which natural 

law theory might pursue the topic. First, the "ought" 

which appears in the statement "I ought to follow this rule 

since I have adopted it" is not necessarily a moral ought. 

That is to say, it becomes a moral ought if and only if it 

can be supported by moral reasons. And unless (1) one 

adopted the rule for moral reasons in the first place, or 

(2) one has incurred an obligation with respect to the 

rule, it is unlikely that the ought expressed would be 

considered a moral ought at all. It is the case, then, 

that a person may find moral reasons which conflict with the 

prima facie reasons for following the rule, such that one 

might say, "I morally ought not to follow the rule." That 

claim, in and of itself, is difficult enough to pursue. 



But the natural law theorist, as I shall interpret him, 

is making a far more controversial claim. He is claiming 

that one can never have an obligation o£ any sort with 

respect to an unjust rule. Thus, he is asserting that in 

a constitutional democracy, it is not only the case that 

one might not have a moral obligation to obey an unjust 

law, but that one might also not have a legal obligation 

to obey such a law. And as for the reasons for such an 

interpretation, I shall now turn my attention to a dis

cussion of the natural law thesis, as I see it. 



CHAPTER 4 

RULES AND THE NATURAL LAW THESIS 

Up to this point, I have been developing a certain 

picture of what is involved in intelligibly speaking of 

rules and rule-governed behavior. I shall now turn to the 

task of seeing whether this picture of rule-talk has any 

relevance to the natural law thesis of Aquinas (which I 

take to include, as indicated earlier, elements of the 

philosophy of Jacques Maritain). My position is that the 

picture of rule-discourse which I have been considering 

does provide a means for profitably reinterpreting natural 

law theory. I say 'profitably reinterpreting" because the 

view of natural law which comes out of this discussion 

avoids most of the major pitfalls which critics of natural 

law have long purported to find in the natural law 

doctrine. And such a reinterpretation is in order, in the 

sense that if the natural law doctrine is not something 

different than that which the critics have traditionally 

taken it to be, then I too would find little of value to 

be said for natural law theory. 

Now the first thing which should be emphasized in 

my reinterpretation is that the traditional picture of 

natural law theory follows from a seemingly good 

89 
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observation: namely, that Aquinas* discussion of natural 

law often reads as if it were precisely what the critics 

say it is. What we have, I believe, is an instance which 

brings out the force of Ramsey's maxim: both the critics 

of the natural law and natural law theorists themselves 

share several mistaken assumptions about what is being 

said in the natural law thesis. What I shall argue is that 

Aquinas, by failing to make certain distinctions and by 

advancing mistaken accounts of some of the central issues, 

gave a misleading picture of the natural law thesis. 

Specifically, Aquinas' failure to distinguish between the 

concepts of 'being obliged' and 'having an obligation,' 

and his view of law as the command of the ruler, led him 

to conceptualize the character of laws in a misleading 

81 
way. But it is here that the insight of Aquinas' overall 

endeavor becomes important. I feel (and I shall undertake 

to show, in the course of my discussion) that Aquinas was 

sensitive to several central problems of rule-governed 

behavior. And with the addition of certain distinctions 

and observations concerning the nature of laws," rules, and 

obligations, his attempts to deal with those sorts of 

81 
The lack of these distinctions and the view of 

law as command of the sovereign were common oversights in 
the legal theories of most pre-twentieth century philosophers. 
Kant and John Austin, for instance, both held command 
theories of law. And Austin mistakenly explicated the 
notion of having an obligation in terms of the notion of 
being obliged in the first two chapters of The Province of 
Jurisprudence Determined. 
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instances in which one has a moral obligation to act be

comes intelligible. 

Thus, I shall be arguing that Aquinas can be 

reinterpreted such that the natural law thesis ceases to 

be about the source of moral rules (as the critics 

traditionally took it to be) and.becomes a discussion of 

the nature of moral rules, instead. Before getting to 

this topic, however, one other point needs clarification. 

The Thomist natural law thesis is developed within the 

context of a theological discussion. My treatment of 

natural law, however, will proceed with no mention of the 

theological presuppositions which accompany Aquinas' or 

Maritain's arguments. I have adopted this approach for 

two reasons. First, Aquinas himself often stressed the 

distinctive natures of philosophy and theology. One can 

treat the natural law thesis on a philosophical level 

without taking into account the theological implications 

of one's discussion, and this I choose to do. But if this 
# 

seems to some to be a radical departure from the spirit 

of the Thomist endeavor, I would support my chosen approach 

by a second argument. 

If my reinterpretation of the natural law thesis 

is viable, then theological considerations (e.g., 

considerations such as God's relation to the natural law) 

are but one sort of consideration which can be taken into 

account, yet which need not figure in a philosophically 
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adequate explication of the natural law thesis. The 

theological considerations relate to one's beliefs, and 

are thus further related to those sorts of quests which 

do not involve a purely philosophical inquiry. Indeed, 

even Maritain's searching study of Aquinas' moral theory 

comes to much the same conclusion. After discussing the 

importance of one's belief in and attempt to 'understand' 

God, Maritain concludes: "Belief in human nature and in 

the freedom of the human being, however, is in itself 

sufficient to convince us that there is an unwritten law, 

and to assure us that natural law is something as real in 

the moral realm as the laws of growth and senescence in 

the physical."**2 

Thus, it is in this spirit of philosophical inquiry 

that I approach my reinterpretation of natural law doctrine, 

not because I hold the theological considerations to be 

unimportant, but because (in part) they deserve treatment 

in much greater depth than I could start to provide in 

this dissertation. My present purposes are more modest. 

I merely wish to see what is intelligibly being advanced 

in the natural law thesis, in its capacity as a philosophical 

theory of morality, independent of theological pre

suppositions. 

8 2 
Jacques Maritain, The Rights of Man and Natural 

Law (London: Geoffrey Bles, 1958), p. 35. 
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What is a Natural Law? 

The first point which we must clarify in the natural 

law thesis is what is a natural law. This point is often 

obscured in Aquinas' treatment of the matter, since he fails 

to adhere to any governing sense of 'law' in his discussion. 

For instance, he tends to speak of law in the varying senses 

of (1) a general term, specifying a system of laws; (2) a 

particular term, specifying a specific law in such a system; 

and (3) a qualitative term, indicating the nature of certain 

types of rules: namely, those rules having the nature of 

law. What I shall do is to try to unravel this sort of 

obscurity, so that we can begin to see the primary function 

of the term 'law' in the natural law idiom. 

Aquinas takes a 'law' to be a special sort of rule. 

In the Summa Theologica, I-II, Question 90, Article 1, he 

explicitly states this as follows: "Law is a rule and 

measure of acts, by which man is induced to act or is 

restrained from acting; for lex (law) is derived from 

8 3  ligare (to bind), because it binds one to act." Here, 

Aquinas is using the term 'law' both in the sense of a 

ft o 
This quotation is taken from the translation of 

the Fathers of the English Dominican Province, reprinted 
in Dino Bigongiari (ed.), The Political Ideas of St. Thomas 
Aquinas (New York: Ilafner Publishing Company, 1966) , p. 47 

Unless specifically noted to the contrary, all subsequent 
quotations from the Summa Theologica will be taken from the 
Bigongiari collection of selected writings of Aquinas. 
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single law and in the sense of that which has the nature of 

law. Let us for the moment adopt the view that Aquinas is 

primarily concerned with discussing a particular sort of 

rule. The term 'law' is introduced to denote that type of 

rule. 

What distinguishes the type of rule specified by 

the law idiom from other types of rules is twofold. First, 

the rule in question is a measure (in Latin, mesura). This 

indicates that the rule is to be taken as a standard of 

behavior. It is this sort of rule which involves the 

notion that one ought to act in some specified way. In 

that sense, this technical term 'law' would not appear in 

contexts involving the expression "as a rule . . for the 

point of the law idiom is not to show that certain things 

do happen in some specified way, but to indicate that they 

ought to happen in the way in question. 

And second, the rules of 'law' are those sorts of 

rules which bind one to act. There are at least three 

senses in which one can be so bound: (1) one can be 

physically compelled to act; (2) one can be obliged to act; 

and (3) one can assume an obligation to act. These senses 

can be illustrated as follows. If one jumps off the top 

of a building, for instance, he is 'bound* by the law of 

gravity, in the sense that he is physically 'compelled1 to 

fall to the ground (unless, of course, there are cir

cumstances permitting him to prevent his fall). In contrast 
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to this, one can be bound to hand over his money by a 

gunman, thus leading us to speak of his being obliged to 

act in a certain way. Finally, one can incur an 

obligation which binds him to act, in a way different 

from his being physically compelled or obliged to act. 

These distinctions will be discussed in greater detail at 

a later point; for now, they serve to point out these 

three different senses of 'being bound.' 

Now if we view the term 'law' in light of this 

discussion, we can begin to see what might be involved in 

Aquinas' distinction between different sorts of laws: 

specifically, between 'eternal law' and 'natural law.' The 

eternal law can be taken to be that law in which talk of 

all three senses of being bound (including physical com

pulsion) is appropriate. Thus, the eternal law applies 

to all those things in one's ontology which can be bound 

84 
to act in a certain way. The natural law, on the other 

hand, involves the notions of one's being bound by either 

(1) being obliged, or (2) being obligated to act. We can 

then proceed to say (as Aquinas did) that the natural law 

applies only to rational beings. The reason for this 

am using 'act' in a loose sense here: a sense 
in which all natural phenomena can be taken to be instances 
of 'action.' Hence, one can say that all things in nature 
'act' according to rules. This usage is, I realize, at 
variance with the usage of a philosopher such as J. Hartnack, 
who writes: "We apply the concept of behavior both to 
animals and human beings. The concept of act, however, is 
reserved only for human beings," in "The Concept of Act and 
Behavior," Man and the World, 1 (1968), p. 267. 
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would be that only rational beings have the capacities and 

abilities necessary for our being able to intelligibly say 

that they can be bound to act in the sense of being obliged 

or of being obligated. 

Thus, both the eternal law and the natural law 

involve rules which are characterized by the expression of 

some sort of lawlike behavior. All things can act accord

ing to the eternal law, while only rational beings can act 

according to the natural law. This sort of observation 

bears a marked resemblance to the earlier claims that while 

all things in nature act according to rules, only rational 

beings can act according to their conceptions of rules. 

After initially discussing the various elements 

of the law idiom, Aquinas then offers a definition of law: 

"Thus from the four preceding articles, the definition 

of law may be gathered; and it is nothing other than an 

ordinance of reason for the common good, made by him who 

has care of the community, and promulgated.1,8 ̂  This defi

nition would seem to defeat my interpretation of the 

distinction between eternal law and natural law, since it 

speaks of law simpliciter as an ordinance of reason. Thus, 

8 5  
Aquinas says in the Summa Theologica, I-II, 

Question 91, Article II: "... this participation of the 
eternal law in the rational creature is called the natural 
law," (p. 13). 

Ibid., Question 90, Article 4 (p. 9). 



both eternal law and natural law are taken to involve 

reason. But we can interpret this 'ordinance of reason' 

idiom in two senses. In the first sense, an ordinance 

of reason might be taken to be an ordinance which can only 

be recognized as such by rational beings. That is to say, 

intelligible discourse of such ordinances presupposes 

those capacities and abilities which are characteristic 

of rationality. In this sense, all laws are ordinances 

of reason, if they are to be spoken of as laws. In 

another sense, however, a law is an ordinance of reason 

only if some rational capacity is a necessary condition 

of that law's being followed. For instance, we cannot 

speak of those sorts of laws which impose obligations out

side of the context of rational beings. Dogs cannot incur 

obligations. Rocks and windstorms and typewriters cannot 

incur obligations. Only rational beings can incur obli

gations, hence only rational beings can be bound by those 

sorts of rules which bind one by imposing obligations. 

The distinction, then, is between rationally 

recognizing and discussing a law, on the one hand, and 

rationally following a law, on the other. With this dis

tinction, we can preserve the technical use of the law 

idiom in its roles in both eternal and natural law. Now, 

we can recall that Aquinas speaks of four elements which 

comprise the definition of 'law': 

1. law is an ordinance of reason; 
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2. law is for the common good; 

3. law must be made by him who has care of the 
community; and 

4. law must be promulgated. 

With respect to the first element, I have already suggested 

how we might interpret the 'ordinance of reason' idiom. 

Thus, we can turn our attention to the remaining three 

components of the law concept. I will put off talking 

about the common good until the next chapter. I believe 

that this notion is taken by the natural law theorist to 

provide a criterion for determining what sorts of laws can 

impose obligations. Of more immediate concern are the 

third and the fourth considerations: the notion that a 

law must be made by him who has care of the community and 

must be promulgated. 

The model for speaking in this way is, I suggest, 

the context of positive human law. Laws are passed by 

some body and are published, such that the citizens will 

be aware of the laws' existence. Aquinas is led to speak 

in this way with respect to all laws. The source of his 

mistake is that he holds a theory that law is the command 

of the sovereign, if it is anything at all. This comes 

out clearly in the following statement: "Man cannot impose 

laws on irrational beings, however much they may be subject 

to him. But he can impose laws on rational beings subject 

to him, in so far as by his command or pronouncement of 
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any kind he imprints on their minds a rule which is a 

8 7 
principle of action." 

In recent years, Professor Hart has conclusively 

88 
demonstrated the weaknesses of the command theory of law. 

This notion of general orders backed by threats does not 

provide a rich enough picture of law to encompass the many 

complex facets of existing legal systems. For instance, 

under Anglo-American legal institutions, there is no 

contradiction in saying that people are bound by certain 

laws, yet feel no degree of compulsion. Moreover, talk 

of compulsion and command is out of place with respect to 

certain types of laws, such as laws creating legal 

capacities (e.g., laws providing for the making of contracts, 

wills, marriages, etc.). For reasons of this sort, the 

command theory of law is simply mistaken. 

I would suggest that much the same type of failure 

is evidenced in other spheres of rule-talk, and especially 

in those areas involving rules of the sorts which Aquinas 

is discussing. For a rule to be a measure which binds one 

to act, it is not necessary that the rule be seen as the 

command of the sovereign (or of anyone else), although this 

is one function of a rule. One is bound to follow the rule 

87 
Ibid., Question 93, Article 5 (pp. 37-38). 

O Q  
Hart's arguments can be found in The Concept of 

Law, pp. 19-48. 



100 

that he ought to keep his promises, for instance, not be

cause the rule is a command backed by the threat of 

sanctions, but because he has incurred certain obligations 

with respect to that rule. Here, we can begin to focus 

on Aquinas' failure to distinguish between the different 

senses in which one can be bound. One can, of course, be 

physically compelled to do something; however this sense 

of bound is not the one which creates obligations. The 

distinction here is fairly obvious. More to the point, we 

can consider Aquinas' failure to distinguish the less 

obvious distinction between 'being obliged' and 'having 

an obligation.' Aquinas' entire program proceeds by 

means of the first concept, while the second concept is the 

one on which he should have properly focused. 

To see this, let us first consider Hart's discussion 

8 9 
of 'being obliged1 and 'having an obligation.' Hart 

speaks of one's 'being obliged' in contexts such as that 

of the gunman example. If a gunman has held a gun to his 

victim's chest and demanded that the victim hand over his 

money or be shot, and if the victim had good reason to 

believe that (1) the gunman intended to carry out the threat 

and (2) the gunman had the physical means to carry out the 

threat (e.g., the gun is loaded), then we are led to say 

that the victim was obliged to hand over his money. This 

^Ibid. r PP» 79-88. 
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is a clear case of a conunand backed by the threat of sanction 

for failure to obey, and this serves as a paradigm case 

for the command theory of law. 

Aquinas' discussion proceeds in much the same way. 

Aquinas writes: "It is the fear of punishment that law 

makes use of in order to ensure obedience, in which respect 

90 
punishment is an effect of law." And, "The notion of law 

contains two things: first, that it is a rule of human 

91 
acts; secondly, that it has coercive power." Thus, the 

emphasis in Aquinas' theory is on the sense in which one 

can be obliged to do something. 

We can now note the distinction between being 

obliged to do something and having an obligation to do it. 

In the case of being obliged to act, one is obliged because 

he has reason to believe that intolerably undesirable 

consequences will be visited upon him, if he fails to obey. 

One's reason for obeying in this instance arises from the 

desire to avoid such consequences. One might have a 

prima facie obligation to act, however, in cases where 

such motivation does not exist. For example, one can be 

prima facie obligated to serve in the military service of 

his country, despite the fact that he does not want to do 

90 
Summa Theologica, I-II, Question 92, Article 2 

(p. 27). 

91 
Ibid, Question 96, Article 5 (p. 73). 
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so. The question of his wants is out of place here. We 

might note the force of this distinction as follows. One 

incurs a prima facie obligation of this sort because of 

the way in which he is subject to certain rules, not 

because he is obliged to act in such a way (although he 

might be obliged to fulfill his obligation). 

Now, while Aquinas speaks of one's being bound in 

the sense of his being obliged, it is the other sense of 

being bound which better fits his theory: namely, the 

sense of having an obligation. This is suggested by the 

way in which Aquinas refers to laws which have the power 

92 
of binding man in conscience. Here we can note that 

there are four forms of compulsion: 

C^: Physical compulsion, in the sense that one is 
compelled to move when he is pushed; 

C£: Psychological compulsion, in the sense that a 
kleptomaniac is compelled to steal; 

C3: Mental compulsion, in the sense that a robbery 
victim is compelled (i.e., obliged) to give 
his money to a robber; and 

C4: Rational compulsion, in the sense that one is 
compelled to act by having incurred obligations. 

The fourth sense of compulsion is what Aquinas seems to 

have in mind when he speaks of one1s being bound in con

science. Being bound in conscience is the sort of thing 

92 
Ibid., Article 4 (p. 71). 
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we normally would speak of in terms of one's having 

obligations. Those sorts of rules which can bind us in 

conscience are the rules which impose obligations on us. 

At most, coercion serves the task here of reminding us 

of the seriousness which is attached to such rules as 

standards of behavior; coercion does not create obligations. 

Rules imposing obligations are cited as reasons for our 

acting as we do; sometimes, we demand that others act the 

same as we have, on the basis of such rules. In short, 

we accept such rules as constituting standards of behavior 

which ought to be followed. 

To summarize, then, we find the following picture 

of a natural law. A natural law is one sort of rule which, 

in its role as a standard of behavior, imposes obligations 

on those under the rule's jurisdiction ought to act in 

certain ways. This sense of 'natural law' is compatible 

with the concept of a rule which we discussed earlier, 

and it also explains how a rule can be understood 

('promulgated,' in a weak sense) without being explicitly 

issued by one identifiable source ('promulgated,' in a 

strong sense). The role of this type of rule is not to 

counsel us, as other sorts of rules do; Aquinas recognizes 

this, when he says that "to advise is not a proper act of 

93 
law." Nor is the role of such a rule to command that 

93 
Ibid., Question 92, Article 2 (p. 27). 
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something be done on penalty of punishment, although the 

rule does specify that we ought to act in a certain way. 

Instead, the role of those rules which we call natural 

laws is to impose obligations on men: to bind them to 

act because of the obligations they have incurred. Thus, 

a natural law is a rule which binds one to act by means 

of imposing obligations. 

Two things are entailed by this view. First, the 

natural law thesis is not about the source of rules. That 

is to say, natural law is not a decision-procedure which 

tells one how to act. Instead, the natural law thesis 

identifies those sorts of rules which can bind one to act 

by means of his having incurred an obligation. 

Second, my interpretation of the natural law thesis 

rests on this notion of 'obligation.' What is required to 

complete such an 'interpretation, therefore, is a general 

theory of obligation: what an obligation is, how they can 

be incurred, how they move man to act, and so forth. I 

will not offer such a theory in this dissertation, not be

cause it is not needed for a complete examination of the 

natural law thesis, but because it does not meet my 

immediate purposes. My aim is to show that in its thrust 

and direction, natural law theory is an intelligible sort 

of theory. And I believe that this aim is accomplished if 

I can indicate what it is that a natural law is taken to be, 

without entering into a detailed defense of the natural law 
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thesis. Thus, I will not undertake to develop the general 

theory of obligations which underlies the natural law view, 

although I will, from time to time, be considering some 

further refinements of the notion of having an obligation. 

What we have seen, then, is that natural law is 

a theory which identifies the rules under which obligations 

are incurred. This distinguishes such rules from those 

sorts of rules which oblige one to act and those sorts of 

rules which register the fact that one is physically 

compelled to act in certain ways. We still have to consider 

the questions of who incurs the obligations of such rules, 

and what sort of obligations these are. Thus, our next 

issue will be the relationship between a rule of this sort 

and the realm of action which falls within considerations 

of morality. 

Natural Law and Morality 

We often speak of different sorts of obligations. 

One might, for instance, have social obligations, academic 

obligations, religious obligations, moral obligations, and 

so forth. But what is the sense of these obligations? 

From whence do they derive, and what serves to distinguish 

them from one another? It is to questions of this sort • 

that we will now turn our attention. 

At a first consideration, we can examine the 

relationship between 'rules of natural law' and 'human 
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nature.' Maritain goes about this in the following way: 

Beatitude is in fact the end to be attained in the 
order of action by the righteous human life, but 
it is not, in the order of specification, the 
criterion of moral goodness. That criterion (at 
least in the perspective of nature, which is the 
basic perspective of the philosopher) was to be 
the ensemble of primary rules known to us without 
reasoning (though reflexively justifiable by 
reason) by virtue of the essential inclinations of 
our nature, in other words natural law, along with 
all the rules which can be inferred from its 
principles.94 

The point I wish to concentrate on here is the notion of 

essential inclinations of human nature: inclinations which 

supposedly are a necessary condition for the existence of 

natural law. 

To examine this notion, let us for a moment recall 

our earlier discussion of the conditions necessary for the 

intelligible use of the term 'rule.1 I argued that the 

notion of shared human experience was conceptually connected 

to the notion of a rule, for if there were no shared human 

experience, the 'sameness' of the rule-concept would not 

obtain. - This 'shared human experience' idiom was not 

precisely explicated, in earlier chapters. I am fairly 

certain of the concept which is. involved, even if the 

concept resists easy and explicit formulation. What I 

meant by 'shared human experience' was, in part, that there 

are certain factual statements concerning natural phenomena 

which we hold to be characteristically 'human,' and that 

94 
Maritain, Moral Philosophy, p. 37. 
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these facts are commonly agreed-upon: facts such as some 

dispositions or inclinations to behave, physical features 

and constitution, and so forth. Now focusing on one of 

these elements (that of human inclinations), we can say 

that were it not for the fact that humans were so inclined 

and did, on occasion, actualize their inclinations in the 

same sorts of action as others, then that behavior which 

we call 'the same' would not obtain, and the notion of 

'sameness' would have no foothold in our language. There 

is a tautology involved in the above statement, and it 

serves to point up the importance of given conditions for 

human discourse: ways of life, life styles, common 

behavior, and so forth. 

I further argued that with respect to particular 

rules, it becomes important to note the sorts of inclinations 

which are necessary conditions for speaking in certain ways. 

For instance, we could not speak of rules of games whose 

point is to be won or lost unless it were the case that 

something such as 'competition' were an operative factor. 

And this notion of 'competition' presupposes that some 

have inclinations toward competitive behavior. In the 

absence of any such inclinations, the notion of 'competition' 

would not exist, and thus the notions of 'winning' or 

'losing' would not have their present use in our language. 



108 

I now wish to extend this sort of argument to the 

natural law thesis. When the natural law theorist speaks 

of inclinations of human nature, I take him to possibly be 

saying something of the same sort as discussed above. To 

say that such inclinations are essential could be to note 

the role they play as preconditions of certain forms of 

discourse; particularly those forms of discourse which 

involve talk of moral rules. I shall not attempt to lay 

out the entire spectrum of such facts of shared human ex

perience ('essential inclinations') which the natural law 

theorist might want to argue for. Instead, I wish to give 

some example of the sorts of considerations which have 

traditionally appeared in the natural law thesis. The 

natural law theorist has argued that man is inclined, on 

occasion, to respect other men. And it is examples of this 

sort that I wish to focus on. 

When one says that men are 'inclined to respect 

other men, at least in some circumstances,' then several 

notions are involved in the expression: e.g., notions of 

altruism, love, friendship, benevolence, and so on. 

Maritain argues, for instance, that there are two aspects 

of every human character: an individual aspect and a 

personal aspect. These are roughly distinguished as follows. 

The individual aspect involves those characteristics which 

we would speak of as being egoistic and self-centered; the 
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personal aspect, on the other hand, involves the other-

considering portion of human personality. Maritain says: 

Personality, therefore, signifies interiority to self. 
And because it is the spirit in man which takes him, 
in contrast to the plant and animal, beyond the 
threshold of independence properly so called, and of 

' interiority to oneself, the subjectivity of the person 
has nothing in common with the isolated unity, without 
doors or windows, of the Leibnizian monad. It requires 
the communications of knowledge and love. By the very 
fact that each of us is a person and expresses himself 
to himself, each of us requires communication with 
other and the others in the order of knowledge and 
love.95 

What is at work in this and similar statements is, 

I think, something like the following. In order for us to 

have rules which count as moral rules, it is first 

necessary that we be generally willing to take into account 

the interests of other individuals who are the 'same' as 

we are (i.e., other human beings) as interests separate 

from our own, but as things deserving respect. Both our 

interests and the interests of others are things to be 

valued, in some broad sense. And it is this element of 

'value' which underlies the notion of respect. 

There is, then, at the root of all conceptions of 

morality and moral obligation this notion of respect for 

the 'dignity' of others (and I shall not go into a detailed 

explication of the 'dignity' idiom). Maritain is not 

95 
Jacques Maritain, The Person and the Common Good, 

trans. John J. Fitzgerald (Notre Dame: Notre Dame University 
Press, 1966), pp. 41-42. 
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claiming, as I interpret him, that the interests of 

others have some sort of moral priority over one's own 

interests. Instead, he is saying that in order to meet 

those conditions which allow one to act morally, one 

must be prepared, on occasion, to take an active interest 

in (and respect as being distinct from one's own) the 

interests, wants, desires, plans, and projects of others 

96 
who are the same as you, in the sense of being human. 

It should be noted that Maritain is not claiming 

that morality always involves other-considering 

considerations. On the contrary, he is simply noting the 

most prevalent sorts of contexts within which moral 

discourse is appropriate. As he himself claims, this is 

not simply a matter of noting the social nature of action: 

There is another, and more fundamental, order than 
that of social and political action: it is the order 
of communion in life, desire and suffering. In 
other words there must be recognized, as distinct 
from the category to act for or to act with, the 
category to exist with and to suffer with which 
concerns a more profound order of reality. T° act 
for belongs to the realm of mere benevolence. . . . 
To exist with is an ethical category. 

9 6 
It should be noted here that it is at least 

controversial concerning whether or not a moral consider
ation must always take into account the wants and desires 
of others. 

97 Jacques Maritain, The Range of Reason (New York 
Charles Scribner's Sons, 1952), p. 121. 
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Obviously, this is a claim which requires arguments 

in its support, and I will not pursue the arguments which 

Maritain offers to support it. My purpose was to try to 

clarify what the natural law theorist might be saying, 

when he says that there are certain essential inclinations 

of human nature relating to natural law. I have argued 

that we can understand these essential inclinations in 

terms of the conditions of human experience which are pre

supposed by those rules which are capable of imposing 

moral obligations on us. For instance, it is a fairly well 

established claim that the rules concerning the making of 

promises are rules of 'positive morality,1 and impose 

obligations on those to whom they are addressed because of 

their status as rules constituting a generally accepted 

practice: a practice which makes possible our speaking of 

98 
•promising.' In such a case, obligations arise because 

one is bound by such rules, through his active participation 

in the practices which the rules define. But the obligations 

in question do not attain their moral character, simply 

on the basis of their being imposed by the accepted, con

ventional rules. Instead, the moral character of the rules 

98 
Hart discusses this notion of rules of 'positive 

morality' (and traces the use of this phrase back to John 
Austin) in his (i.e., Hart's) article "Legal and Moral 
Obligation," in Essays in Moral Philosophy, ed. A. I. 
Melden (Seattle: University of Washington Press, 1958), p. 
105. 
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reflects some more basic considerations—things like 

keeping trust with one's fellow man, respecting the word 

of others, and so forth. And it is this sort of con

sideration which I find to be compatible with the natural 

law notion of 'essential inclinations of human nature.' 

I shall not pursue the issue further, although it 

does constitute an,area of considerable dispute. My purpose 

was more to show what kind of argument the natural law 

theorist could be advancing with respect to the essential 

inclinations idiom, rather than tracing what the specific 

arguments are. I now wish to turn to a stickier issue, 

which seems to me to lie at the heart of the natural law 

thesis. This is the claim that to count as an obligation 

at all, the obligation must have the status of a moral 

obligation. Hart poses the issue as follows: 

The claim that between law and morality there is a 
necessary connexion has many important variants, not 
all of them conspicious for their clarity. There are 
many possible interpretations of the key terms 
'necessary' and 'morality' and these have not always 
been distinguished and separately considered by 
either advocates or critics. The clearest, perhaps, 
because it is the most extreme form of expression of 
this point of view, is that associated with the 
Thomist tradition of Natural Law. This comprises a 
twofold contention: first that there are certain 
principles of true morality or justice, discoverable 
by human reason without the aid of revelation even 
though they have a divine origin; secondly that 
man-made laws which conflict with these principles 
are not valid laws.99 

99 
Hart, The Concept of Law, p. 152. 
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I take this to be a sound characterization of the 

natural law thesis, as I interpret it, but I do not feel 

that it thus renders the natural law thesis unintelligible. 

Aquinas is arguing that unless a law (what I shall call 

law-^) accords with the notion of justice, then it cannot 

be a law (in the sense of what I shall call law2). That 

is to say, unless the specified conditions are met, then 

the law in question (law^) cannot impose an obligation on 

those under its jurisdiction. I have distinguished between 

law^ and law2 here because I noted before, Aquinas is often 

ambiguous in his various uses of the law idiom. Law^ is 

used in the sense of a particular law (or rule), existing 

in a system of laws (or rules). Law2 is used in the sense 

of a quality which certain sorts of rules or laws (but not 

all rules or laws) possess: namely, the capacity to 

impose obligations. In this sense, then, Aquinas is 

arguing that any particular law cannot be the sort of law 

which binds one through obligation, unless it accords with 

justice. 

Aquinas makes this claim in a number of passages. 

In each case, I have indicated in parentheses the sense of 

^"^We should also note two different senses of 
obligation: (1) the sense in which one has an obligation 
to obey the rule; and (2) the sense in which the rule 
imposes an obligation. This takes into account an earlier 
observation: namely, that not all obligations are imposed 
simply by rules. 
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law in which I think Aquinas is speaking: 

1. "A tyrannical law (LAW^) through not being 
according to reason, is not a law (LAW2), 
absolutely speaking, but rather a perversion 
of law (LAW2); and yet in so far as it is 
something in the nature of law (LAW2), it aims 
at the citizens being good."101 

2. "Human law (LAW^) has the nature of law (LAW2) 
in so far as it partakes of right reason. . . . 
But in so far as it deviates from reason, it is 
called an unjust law (LAWi) and has the nature, 
not of law (LAW2) , but of violence."!02 

3. "Every human law (LAWi) has just so much of the 
nature of law (LAW2) as it is derived from the 
law (LAW2) of nature. But if in any point it 
deviates from the law (LAW2) of nature, it is 
no longer a law (LAW2) but a perversion of law 
(LAW2)."103 

4. "Laws (LAWSi) framed by man are either just or 
unjust. If they be just, they have the power 
of binding in conscience."104 

The crucial phrase in these various statements is, I suggest, 

the phrase 'nature of law.' We might qualify this further 

by limiting it to 'nature of natural law.1 This idiom 

implies that there is a quality possessed by the rules 

falling under natural law which is not possessed by other-

sorts of laws. That quality is the capacity to impose 

obligations on those to whom the law is addressed. Thus, 

•^"^Summa Theologica, I-II, Question 92, Article 1 
(p. 26). 

102 
Ibid., Question 93, Article 3 (p. 34). 

1 0*3 
Ibid., Question 95, Article 2 (p. 58). 

104 
Ibid., Question 96, Article 4 (p. 71). 
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Aquinas is arguing that while other sorts of rules may 

involve physical compulsion (C^) or may oblige one to act 

(C3), only those rules which are just rules can be said 

to impose an obligation on one to act. Thus, Aquinas is 

assimilating the notion of valid law (i.e., laws which 

impose obligations) to the notion of justice. 

There are two sorts of arguments which can be 

directed against this claim. The first sort of argument 

is that the claim is unintelligible; the second that the 

claim is wrong. It is to the first sort of argument that 

I will address my remarks, in keeping with the purposes 

of this dissertation. 

Both Hart and Kelsen have claimed that by 

assimilating the notion of a 'valid law1 to the notion of 

•justice' (with its added implications of morality), the 

natural law theorist has destroyed the various senses and 

distinctions which go into yielding intelligible talk 

105 
about law. For instance, it is claimed that if we do 

make this sort of assimilation, then we have no room left 

for morally criticizing laws. We cannot then speak of 

105 
Hart says: "Theories which make this close 

assimilation of law to morality seem, in the end, often 
to confuse one kind of obligatory conduct with another, 
and to leave insufficient room for differences in kind be
tween legal and moral rules and for divergences in their 
requirements." (Concept of Law, pp. 7-8). Kelsen writes: 
"If law is identified with justice, positive law with 
natural law, then the concepts of justice or natural law 
becomes meaningless." (What is Justice?, p. 259). 
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un 'unjust law1 without being contradictory, since a law 

is taken to be a law only if it is just. This sort of 

argument takes its force from the ambiguity in Aquinas1 

use of the law idiom. As I have argued, Aquinas uses the 

term 'law' in several distinct ways, the most important 

of which for moral discussions is the sense in which 

obligations are imposed. Aquinas is not denying, as I 

understand him, that unjust human laws can and sometimes 

do bind man to act; he is only denying that such laws can 

ever impose an obligation on man to act. His point is 

that only a law which is just can create obligations. 

This is certainly a controversial point, but it 

is not an unintelligible one. On the one hand, Hart 

argued that obligations can take on many different 

characters: e.g., there can be legal obligations, and 

so forth. The important aspect of assuming such obligations 

is, for Hart, the procedure which is followed under some 

106 . . 
generally accepted social practice. Aquinas is denying 

that thesis. He is arguing that the unique character of 

an obligation is that it can bind one to act only when it 

is just. What is further needed here, then, is a theory 

of justice. Natural law theorists speak of justice in 

terms of the common good, and I will turn my attention to 

10 6 
Hart discusses this in "Legal and Moral 

Obligation," pp. 90, 101-103. 
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that in the next chapter. At present, however, I wish to 

continue the consideration of whether the natural law 

position is intelligible. 

A second sort of argument which can be directed 

against the intelligibility of the natural law thesis is 

the claim that there are cases of obviously valid parti

cular laws which arise under an unjust system of laws. For 

instance, Jeffrie Murphy has pointed out that we generally 

agree that the legal system of Nazi Germany was an unjust 

one, yet it would be absurd to say that legal obligations 

were not incurred under that legal system. For instance, 

marriages which took place under the procedural auspices 

of Nazi law created obligations which still obtain, even 

though we can agree on the injustice and immorality of the 

107 
Nazi legal system as a whole. With respect to this 

case, we must note the importance of distinguishing be

tween the system and its laws; the justice of each should 

be judged separately. Aquinas' argument is directed, I 

would suggest, at the particular laws. This is to say, we 

are pre-eminently interested in whether or not a 

particular law in a system of laws is just, not with the 

107 
This example of collapsing the moral-legal 

distinction at the level of entire legal systems is taken 
from Jeffrie G. Murphy's article, "Allegiance and Lawful 
Government," Ethics, 79 (1968), p. 57. 
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question of whether the system itself was just. Thus, 

with respect to the Nazi Germany example, we would ask 

whether or not the procedural rule providing for marriage 

was, in its own right, a just rule. Here, it is possible 

that we might determine that it was not. For instance, if 

it was a rule to the effect that only brothers and sisters 

could marry one another (for the 'good of the race1), then 

we might conclude that the law was unjust, and that the 

marriages which took place under it were void. The point 

to be made is this. It is at least intelligible to argue 

that obligations can only be incurred under just rules, 

even if the argument might not prove to be conclusive. 

What I have been suggesting, then, is that Aquinas' 

position on the validity of laws is an intelligible one— 

one which at least could be argued for. Aquinas is 

claiming that only just rules can impose obligations. Thus, 

the obligations which we think we incur under different 

sorts of rules (let us call such things 'rebuttable 

obligations') can defend their claim to obligation-status, 

only if they are just. A social rule, for instance, which 

involves the display of disrespect toward certain minority 

groups would not (I suspect) impose any obligations, 

according to Aquinas' schema. And a law is taken to be 

valid in the sense of imposing obligations, only if it is 

a just law. What we need to examine, on the basis of 
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these sorts of arguments, is what is to count as an 

instance of justice. And it is to this sort of question 

that I now turn my attention. 



CHAPTER 5 

JUSTICE AND MORAL DELIBERATION 

In the last chapter, I reconsidered the Thomist 

natural law thesis in terms of the former discussion of 

rule-governed behavior. I suggested the following 

reformulation of the central point to be made by this 

thesis: "A rule can bind one to act in the sense of 

placing him under an obligation if and only if the rule 

is a just rule." 

My discussion has lacked a degree of precision, 

insofar as there are four concepts involved which have 

been left largely unanalyzed: namely, (1) the concept of 

a rule; (2) the concept of an obligation; (3) the concept 

of an act; and (4) the concept of justness. Of these 

four, only the concept of a rule was discussed to any 

reasonable extent, and that discussion was undertaken 

solely to discredit what I felt was a mistaken, but widely 

adhered to, notion of what a rule is. Despite my choice 

to not analyze the remaining three concepts within the 

framework of this dissertation, however, I have suggested 

the direction in which the natural law thesis seems to 

take us. 

First, I have indicated that in the most general 

sense, any time it is intelligible to say that there is a 

120 
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"right" way or a "wrong" way of acting in a situation, 

then that situation is rule-governed. I am not simply 

begging the question when I say that man acts according 

to rules. Rather, I am drawing attention to the sort of 

role which rules play with respect to human behavior. 

Second, I raised the question of what relationship 

holds between a rule, on the one hand, and a free agent, 

on the other. One is bound to act, I suggested, by a just 

rule when one has incurred an obligation under the rule. 

Wow this notion of a "just" rule is vague. I take such a 

rule to be one which provides for the realization of a 

just state of affairs (and, once again, I will not under

take to specify what can count as a just state of affairs). 

At a minimum, a just rule is one which does not bind man 

to act in such a way that a clearly unjust state of affairs 

will result. What I take the natural law theorist to be 

claiming, then, is that there is a conceptual connection 

between justice and obligation. 

Third, I have emphasized the notion of an obligation 

without clarifying the notion. Thus, while I have been 

speaking of rules "creating" obligations, and of one's 

"incurring" obligations under such rules, I have left open 

two other possibilities: (1) that not all rules create 

obligations; and (2) that not all obligations arise from 

rules. What I am interested in is those clear examples 
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where one has a rule like "Murder is forbidden," and where 

it further makes sense to say that one has incurred an 

obligation with respect to that rule. That the obligation 

might arise because of additional considerations—because, 

possibly, of the rule's incorporation into a body of laws 

which govern the society in which one lives—is not my 

immediate concern. Rather, I am interested in the natural 

law position that an obligation can arise under the above 

rule if and only if it is a just rule, whereas the rule 

that "Murder is to be done" could never impose such an 

obligation under any circumstances, if we count it as an 

unjust rule. 

What, then, is the point of this discussion? Why 

not simply say that one never has a moral obligation to 

obey an unjust rule, and let the natural law thesis rest 

at that? Such an approach would at least seem to keep one 

from assimilating all obligations to the notion of a 

moral obligation. Why insist that there is a conceptual 

connection between obligation and justice? There exists, I 

would argue, a good reason for maintaining that this con

ceptual connection obtains. This reason has to do with 

the question of how a rule can bind a free man to act. In 

other words, my reinterpretation of the natural law thesis 

allows us to concentrate on what is a central theme of 

post-Kantian ethics: namely, the issue of autonomy of will. 

I suggest that the natural law thesis, by insisting on the 
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conceptual relation between obligation-creating rules and 

the possible realization of a just state of affairs, does 

two modest yet consequential things. First, it forces us 

to distinguish between the different senses in which man 

can can be bound to act. And second, it treats (though 

somewhat unsatisfactorily) the question of why man ought 

to adopt one sort of action instead of another, when the 

rules conflict with one another. It is to those two issues 

that I now turn my attention. 

Rules and Free Will 

Man qua rational agent possesses a capacity which 

is normally termed free will. That is to say, he is free 

to choose how he will act, in certain circumstances. This 

element of freedom lies at the foundation of Kant's ethical 

T O R  
•theory. In modern contexts, it is sometimes advanced 

109 
as the one natural right of man. The question I have 

been raising in former chapters is how we can say that man 

is both free to choose how to act, yet bound to act in 

certain ways, in some instances. That is to say, how does 

one reconcile freedom with compulsion? 

108 
Kant writes in the "Analytic of Pure Practical 

Reason": "The autonomy of the will is the sole principle 
of all moral laws and of the duties conforming to them." 
Critique of Practical Reason, trans. Lewis White Beck, 
Library of Liberal Arts (New York: Liberal Arts Press, 1956) 
p. 33. 

109 
H. L. A. Hart argues for this position in "Are 

There Any Natural Rights?," Philosophical Review, 64 (1955), 
175-191. 
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As a first step, we can note the normal connotation 

of the terms "bound" and "compelled." One is compelled to 

do something, insofar as he is forced to do it; this is 

one of the senses in which we sometimes speak of "binding 

forces." The notion of force, then, is common to all 

senses of being bound. Thus, we can say that everything in 

nature is subject to various forces. This is not to 

equivocate on the meaning of the term "force." There is, 

of course, the distinction between "forces of nature" (i.e., 

the sorts of forces described by physical laws) and that 

which has the "force of law" (i.e., that which is prescriptive). 

What I wish to draw attention to is not the distinction, 

but the element of similarity between these two senses of 

force: namely, the fact that both forces of nature and the 

force of law are spoken of in the context of man being 

compelled to behave, in certain ways. What we need to 

pursue is the question of the senses in which man can be 

said to be compelled. 

Thus, when I say that everything in nature acts 

according to laws or rules, I am drawing attention to the 

fact that everything in nature is subject to being forced 

to behave in certain ways. I am employing the "acting-

according-to-rules" expression as a heuristic device, not 

to collapse the normal distinction between descriptive 

and normative laws, but rather to note that the descriptive-

normative distinction tends to obscure the fact that one 
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and the same question is being raised in both cases: 

namely, how is it that man as a free agent can be free 

and yet can be compelled to act in certain ways? 

With respect to physical compulsion (C^), the 

answer to this question is easy. The concept of "freedom" 

does not function in the context of one's being physically 

forced to do something. Thus, it is meaningless to say 

that "one is free to obey the law of gravity" or "one 

freely chooses to exit an automobile when he is pushed out 

the door." One chooses neither to obey nor to disobey in 

such instances; the question of choice simply does not 

arise. 

Similarly, with respect to psychological compul

sion (C2)f the question of freedom to choose also seems to 

be largely out of place. The kleptomaniac does not choose 

to steal, in the sense in which we normally speak of 

choosing. Rather, he is compelled by his psychological 

make-up, over which he has little if any control. In this 

sense, he is forced to do what he does, when he steals. 

It is, then, in the two remaining senses—the 

senses of what I have called mental compulsion (C3) and 

rational compulsion (C4)—that the problem of reconciling 

freedom with compulsion becomes most acute. For it is in 

these two contexts that freedom pre-eminently applies. 

When one is obliged to act or is obligated to act, how are 

we to account for the fact that such actions are free? 
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This issue lies at the very heart of the concept of 

rule-following behavior, as it relates to morality. Why 

ought a free agent to follow a rule which obliges him to 

act or obligates him to act? The question here involves 

a consideration of the conditions under which it is 

reasonable for a free agent to allow his freedom to act 

to be restricted, with respect to certain situations. 

In preceding chapters, 1 discussed this issue in 

terms of the question of why one ought to follow certain 

sorts of rules. If it is reasonable to expect that 

intolerably undesirable consequences will be visited on one 

for failing to follow a rule, then one has a prima facie 

reason for following that rule. This model of rule-follow

ing relates to the gunman model (i.e., the model in which 

a victim was obliged to hand over his money). Thus, one is 

forced to follow rules fitting this model, in the sense 

that it is reasonable to avoid undesirable consequences, 

other things being equal. 

In this respect, then, a person can be both free 

and obliged, although his freedom is greatly restricted, 

almost to the point of vanishing. One can be free to 

choose death; he need not hand over his wallet to the gun

man. What makes this choice unreasonable is the situation. 

Protecting one's wallet is seldom worth the sacrifice of 

one's life. But we can construct similar cases in which 

the choice may not be quite so unreasonable. If a Nazi 
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commander in occupied France in World War II, for instance, 

were to command a village mayor to reveal the identity of 

the French underground figures in his village and were to 

threaten him with death if he failed to do so, then we 

have a case similar to the gunman example, in terms of its 

logical structure. But here we might grant the claim that 

the mayor's choice is free in some sense, even though the 

elements of coercion and a normally intolerable choice 

(i.e., the choice to forfeit one's life) apply. If the 

mayor reveals the identity of the men, we would say that 

he was obliged to do so. But what if he refuses to do so, 

so as to protect his friends? Did he choose freely, in 

such a case? 

There is a sense in which this choice was free. The 

very possibility of one's being courageous in such 

instances seems to depend on this ultimate freedom—the 

freedom to choose despite the personal loss involved. 

Natural law theory draws attention to this model of choice, 

as a description of many legal systems. The rule of law 

often functions so as to command one to act, ori the penalty 

of undesirable consequences being visited on him if he 

fails to act as specified. Here, if one does act such that 

we can say the law bound him to act, then it is the case 

that he was obliged to act. One was free in such cases, 

insofar as he could have chosen to disobey the law. But 
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the extent of his freedom seems to be inversely related to 

the severity of the penalty and directly related to the 

value he attaches to the consequences of his disobedience. 

In this sense, then, the "force of law" is 

compatible with freedom of choice. And the natural law 

theorist readily admits that many rules of law bind one, 

on this model. But there is another sense in which one can 

be bound. This is in the sense that one can reasonably 

expect that no penalties will be visited on him for failure 

to act in some specified way, yet still be bound to act in 

that way. 

If, for instance, one has an obligation to keep his 

promise (or an obligation to his countrymen to serve in the 

armed forces, or any such obligation), and if one further 

knows that no penalties will be visited upon him for failing 

to fulfill that obligation, then what does the obligation 

amount to? Such cases could easily arise. If I promise 

a dying man that I will care for his sons, and if nobody 

else ever learns of that promise, then what penalties can 

be visited on me for not fulfilling the obligation, 

especially if I feel no sense of guilt or shame in breaking 

the promise? Yet we would normally say that I do have an 

obligation in such a case. In what sense does my promise 

compel me to act? Am I free to act as if I never made the 

promise, or is my freedom now restricted? 
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This notion of one's freedom being restricted 

differs from the gunman model to the promising model. In 

the case of being obliged, we seemed to develop a sort of 

calculus of coercion and freedom. As the coercion in

creases to some intolerable limit, freedom of choice vir

tually disappears. But now, with respect to one's 

incurring an obligation, we are reversing the process. 

Coercion decreases to the point of vanishing, but does 

freedom of choice correspondingly increase toward infinity? 

In other words, does the absence of coercion amount to 

complete license to behave as one wants? 

Here, the answer given from a moral point of view 

seems to be "no." It is at least the case that one's 

obligations restrict his freedom of choice. That is to say, 

the fact that one has an obligation to do something counts as 

a prima facie reason against the claim that one ought not 

to do that thing. It is this sense of obligation which 

binds man to act, despite the absence of penalties. 

What I have done is call attention to the natural 

law theorist's stress on this fourth sense of being bound. 

Only certain sorts of rules can bind a reasonable man to 

act, when the threat of penalties is absent. These rules 

must be, according to the natural law argument, just 

rules. Now if one were to maintain this position, then he 

could at least argue as to why a reasonable man should 
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obey a just law, even though nobody would ever know of his 

disobedience. This argument involves, as John Rawls sees 

it, two steps: (1) a just law is a fair law, and (2) 

one has a prima facie duty of fair play with respect to 

such laws.11"0 I will not pursue this argument, as my 

immediate purpose is not to defend the natural law thesis 

but to explain it. I only recommend this argument as the 

sort which a natural law theorist could intelligibly pursue. 

My point, then, in discussing these four senses of 

"compulsion" was to note how man can be forced to act. By 

equating just laws with obligation-producing laws, the 

natural law theorist ensures against confusion of the gunman 

model with a model for the incurring of obligations. And 

by claiming that justice and obligation are conceptually 

linked, the natural law theorist further gains a foothold 

for explaining why one ought to fulfill his obligations. 

Rules and the Common Good 

I suggested earlier that the natural law thesis 

treats the question of why, other things being equal, one 

ought to choose one sort of action over another. The 

natural law theorist's position on this matter is not quite 

•'""'"̂ Rawls develops this argument in the following 
articles: "The Sense of Justice," The Philosophical Review, 
72 (1963), pp. 281-305. "Legal Obligation and the Duty of 
Fair Play," Law and Philosophy: A Symposium, ed. Sidney 
Hook (New York: New York University Press, 1964), pp. 3-18. 
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so satisfactory as his distinction between the sense of 

one's being bound, discussed in the preceding section. 

The writings of Aquinas and Maritain can be inter

preted in at least two ways on this issue. One interpre

tation is that the concept of the common good constitutes 

some sort of decision principle to adjudicate between 

conflicts of justice and utility. The other interpretation, 

as opposed to the first, rejects the notion of any such 

decision criteria. Instead, it involves the claim that a 

consideration of justice is a necessarily relevant feature 

of moral deliberation, even if it is not the most important 

feature. We will examine these two positions, in turn. 

Aquinas and Maritain are ambiguous with respect to 

the common good. Hence, it is easy to misinterpret the 

thrust of their claims. Aquinas writes: 

Laws framed by man are either just or unjust. If 
they be just, they have the power of binding in 
conscience. . . . Now laws are said to be just— 
from the end, when, to wit, they are ordained to the 
common good—and from their author, that is to say, 
when the law that is made does not exceed the power 
of the lawgiver—and from their form, when, to wit, 
burdens are laid on the subjects, according to an 
equality of proportion and with a view to the 
c o m m o n  g o o d . 1  

Here, Aquinas does not seem to be equating "justice" 

with the "common good." Similarly, Maritain discusses the 

common good in terms of three of its essential features. 

•̂•*~"*"Summa Theologica, I-II, Question 96, Article 4 
(p. 71). 
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First, the common good involves a redistribution of goods 

and services, such that the redistribution will be fair to 

the community and to its citizens. Second, the common 

good is the source of political authority in the community. 

Third, justice and moral rectitude are the characteristic 

112 
marks of the common good. These three features of the 

common good do not equate the "common good" with "justice," 

just as Aquinas' treatment did not. Yet the suggestion is 

made that the common good cannot be realized in the 

absence of justice. Indeed, Maritain writes: "Only on the 

condition that it is according to justice and moral 

113 goodness is the common good what it is." 

Now if Maritain is claiming that justice is a 

logically necessary condition of the common good, and if 

we then couple this with Aquinas' claim that a law can 

have the nature of law if and only if it is aimed at the 

common good, then we seem to be introducing justice into 

the picture as a criterion of some sort. If we mean to 

claim that a rule (in the sense of Law^) which is just (i.e., 

which meets the criterion of Law2? ought to be chosen over 

any rule which does not provide for a just state of affairs, 

no matter what argument is presented for the adoption of 

112 
Maritain, The Rights of Man and Natural Law, pp. 

9-10. 

113 
Jacques Maritain, The Person and the Common Good 

(Notre Dame: University of Notre Dame Press, 1966), pp. 
52-53. 
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this latter rule, then we are simply begging the question. 

That is to say, the fact that a rule is a just rule, in 

and of itself, does not provide sufficient grounds for 

choosing that rule over another (e.g., another rule which 

may be unjust, but which may have consequences to which 

one attaches positive value) 

This discussion points up the fact that in moral 

deliberation, one often has to weigh a principle of utility 

against a principle of justice. And there appears to be 

no third principle against which one can judge these two 

principles. Thus, to claim that justice takes moral 

priority over utility is, in the absence of such a third 

principle, to beg the question. I do not interpret the 

natural law theorist to be putting forth the common good 

as such a "master principle" of ethical decision-making. 

This, then, leads to the second interpretation we can 

give to the common-good concept. 

Justice and the Virtue of Prudence 

It may be that the concept of the common good is 

related to some theory concerning what it is to deliberate 

114 
I am not claiming that there may not be some 

master principle for ethical decision-making, although I 
am inclined to think that the search for such a master 
principle is fruitless. At any rate, before it could be 
established that there is a master principle, one would 
have to overcome the sorts of objections which Brian Barry 
raises in "Justice and the Common Good," Analysis, 21 
(1960-1961), pp. 86-90. 
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from a moral point of view. If that is the case, then the 

common good is now being introduced to make a metaethical 

claim: namely, the claim that a consideration of justice 

is necessarily the sort of consideration which a 

moral agent should weigh, in coming to his decision how 
> 

to act. 

This sort of argument is suggested by the natural 

law theorist's concept of a prudential man. Aquinas 

speaks of the virtue of prudence as an "intellectual" 

115 
virtue. That is to say, prudence is (1) a virtue 

(something which a moral man ought to possess), and (2) a 

capacity of reasoning. In fact, Aquinas claims that 

116 
prudence is "right reason about things to be done." 

To establish this sort of claim, at least two 

things need to be argued for. First, why is it that man 

ought to strive to be prudential? Second, why does reason

ing prudentially entail that one is reasoning correctly? 

With respect to questions of this sort, an answer is 

suggested by looking at the meaning which Aquinas attaches 

to "prudential." Aquinas is not using this tei^n in the 

115 
Aquinas discusses the virtue of prudence at the 

following place: Summa Theologica, I-II, Vol. 2, trans, 
by the Fathers of the English Dominican Province and 
Revised by Daniel J. Sullivan, Great Books of the Western 
World, No. 20 (Chicago: Encyclopaedia Britannica, 1952), 
Question 57, pp. 35-45. 

116 . -j _ _ Ibid., p. 39. 
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sense in which we ordinarily speak of someone being 

prudential. For instance, we might say that it is pru

dential for a businessman to cut his costs by reducing 

the number of men he hires, in a time of economic recession. 

Thus, he might be prudential in his actions from a business 

point of view, even though his actions cause suffering to 

some (namely, to the men he fires, and their families). 

This is not the sense of prudential which Aquinas is 

concerned with. 

When Aquinas speaks of a prudential man, he is 

speaking of a man who chooses well in moral matters. At 

a minimum, this would entail that the prudential man be 

wise, willing to consider all relevant feature of the 

situation relating to his choice, sympathetic to the needs 

and plans of others, aware of the moral issues involved in 

the choice, and so forth. In fact, Aquinas' prudential 

man seems to be quite similar to John Rawl's "competent 

moral judge," which Rawls discusses in "Outline of a 

Decision Procedure for Ethics." I am not so much con

cerned with the exact specifications of what constitutes 

the virtue of prudence, as I am with the claim that some 

such set of characteristics are the sorts of things which 

we ought to desire. The question here seems to be, "Why 

ought one to want to choose well?". The answer to this is 

117 
Rawls, "Outline of a Decision Procedure for 

Ethics." 



136 

that if one understands what it means to choose at all, in 

the sense of making a reasonable or rational choice, then 

it would be senseless to say: "I want to choose, but why 

should I want to choose well?" Wanting to choose at all 

entails that one wants to choose well. 

Thus, a prudential man in this sense of the term 

"prudence" will take to moral deliberation all of the 

qualities of "wisdom" and "insight" and other such things 

which we normally ascribe to a person who chooses well, both 

in the sense of following rational procedures of choice and 

of regularly arriving at the "right" choices. What, then, 

is the relationship of a prudential man to the common good? 

While the common good combines a principle of 

utility with a principle of justice in the sense that both 

utilitarian considerations and considerations of justice 

constitute the common good of a community, the consider

ations of justice have a unique status. On one interpreta

tion, the natural law theorist seems to be arguing that a 

consideration of justice is a necessary feature of moral 

deliberation. That is to say, a moral agent (in this case, 

a prudential man) ought to consider all questions of 

justice applicable to his proposed action, in order to come 

to the correct moral decision concerning that action. The 

fact that a proposed action provides for a just state of 

affairs thus provides a prima facie reason for doing that 

action, just as the fact that a proposed action provides 
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for an unjust state of affairs provides a prima facie 

reason against doing that action. 

Now there are two ways this argument could be pur

sued. One way is to claim that a consideration of justice 

is the only prima facie consideration in moral deliber

ation; the other way is to admit that there might be other 

such prima facie considerations. This second, more 

reasonable, approach seems to be more at home in the natural 

law scheme. That is to say, at least considerations of 

justice are prima facie features of moral deliberation. 

I will not pursue this point to any great extent, 

since it does not enter into the central stream of my 

dissertation. It is important, of course, to note the 

implications posed by what I have discussed. If it is the 

case that one has rules and obligations and considerations 

of justice which enter into moral deliberation, then how do 

they enter in? I shall not undertake to write a dissertation 

within a dissertation, by treating that question in any 

great detail. What I shall suggest is one reason why it 

might be reasonable to think that a consideration of 

justice should be treated as a prima facie feature of 

morality. 

Consider the following example. A person (Jones) 

has made a promise to a dying friend (Smith) to care for 

Smith's aged mother. Smith dies, and Jones—who has a 

family of his own to support and a poorly paying job—now 
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is faced with this question: "Ought I to keep my promise 

to Smith and take care of his mother?" There would, of 

course, be many other features of the situation relevant 

to his moral deliberation, but I wish to focus on one. What 

is just in this situation? Which action would provide for 

the realization of a just state of affairs? This might 

involve, in part, a consideration of what is fair to Smith's 

aged mother, to Jones himself, and to Jones' family. If 

Jones fails to even consider this question (i.e., if he 

only considers what will be advantageous to the various 

parties involved), then he would not have seemed to have 

deliberated wisely, in that particular situation. He did 

not consider an important feature of the situation—namely, 

the feature of what is just. 

Similarly, in a previously-cited example of 

whether one would be morally justified in executing an 

innocent man, one a priori feature of the situation would 

appear to whether or not it is just to do such an act. 

If a person absolutely refused to recognize the relevence 

of this consideration to the situation, then there would 

seem to be something lacking in his moral deliberation. I 

offer these examples, not to prove that justice is an a 

priori feature of moral deliberation, but to suggest that 

such deliberation would appear to be strangely oriented 

if one were to refuse to consider justice at all, when 
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questions of justice could arise in the situations in 

question. 

In this chapter, then, I have completed my 

consideration of the natural law thesis by discussing 

some applications of the natural law position. I recog

nize, of course, that there are many other relevant topics 

covered by natural law. But in the next chapter, I shall 

present my rationale for limiting discussion of the natural 

law thesis, as I have. 



CHAPTER 6 

NATURAL LAW RECONSIDERED 

In this dissertation, I have been developing a 

picture of what I take the central insight of Thomist 

natural law theory to be. My general aim was to see 

whether this insight raised philosophically important 

issues which are not hopelessly confused. My general con

clusion is that such issues are, in fact, raised. Natural 

law theory does, I conclude, have something worthwhile to 

say about man's moral, legal, and political behavior. 

The single most important feature of the natural 

law theory is the claim that there is a conceptual 

relationship between the notion of obligation and the 

notion of justice. The value of this feature is that it 

allows us to keep straight the distinction between two 

senses in which man can be bound to act: the sense of 

being obliged and the sense of being obligated. Kantian 

ethics speaks of man's "giving a law to himself." This 

notion appears, at first glance, to be confused, insofar 

as man can easily release himself from such laws. And 

we usually reserve the efficacy of law-talk for those 

instances in which one is not free to release himself from 

the laws which govern him. Yet there is a sense in which 

man places himself under obligations. Is man then free 

to release himself from such obligations? If not, what 

140 
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other than some external force binds man to fulfill his 

obligations? 

Here, Aquinas would argue that man is bound in 

conscience to fulfill his obligations. The problem, then, 

is to make some sense of this "bound-in-conscience" idiom. 

And the way I suggested that one might approach the 

problem is through an examination of the role which rules 

play in human behavior. First, I developed the claim 

that in the most general sense, a rule applies to a 

situation when it is intelligible to say that there is a 

"right" and a "wrong" way of acting in that situation. 

Second, I pointed out that we sometimes incur obligations 

with respect to rules. And third, since the point of an 

obligation is to indicate that one ought to act in a 

certain way, then the thrust of our being "bound" to act 

in that way is somehow related to the obligation. In 

other words, by saying that one is bound in conscience, 

Aquinas seems to be saying that one has an obligation: an 

obligation which indicates that there is a "right" way in 

which one ought to act (and which thus, in terms of the 

general sense of the term "rule," indicates that there is 

a rule applying to the situation, which ought to be 

followed). 

The immediate question which is raised, then, is 

why one ought to follow that rule. Here, the conceptual 
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relationship between obligations and justice becomes 

important. That which binds one to act can count as an 

obligation, if and only if the action will result in a 

just state of affairs. And if it further could be argued 

that one has a prima facie duty to bring about such a 

just state of affairs, then it would follow that one has 

a prima facie duty to fulfill his obligations. 

This, as I see it, is the line of argument which 

the natural law theorist could intelligibly develop. I 

stress the term "intelligibly" here, for I have not under

taken to argue for the natural law theory in this 

dissertation. My purpose was more limited; I intended to 

show that the natural law theorist was not simply confused. 

In other words, I have argued that the natural law theorist is 

not;saying that a law cannot be a law unless it is a just 

law. The natural law thesis is more sophisticated than 

that. The notions of justice, obligation, and rule (or law) 

are employed in other ways. In a sense, then, I have been 

showing the direction in which the natural law theorist 

could go in pursuing his thesis. At a minimum, he must 

first develop theories concerning (1) obligation, (2) 

justice, (3) rules (or laws), and (4) action. This would 

then provide a groundwork for the development of a viable 

natural law theory. 

In addition to reinterpreting natural law theory 

in terms of notions of rule-following behavior and 
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obligation-talk, I noted the relationship of the natural 

law thesis to other philosophical topics. In terms of 

normative ethical theory, the natural law theorist is 

presenting a view of how a moral agent—a prudential man— 

ought to approach the question of action. That is to say, 

a morally correct action seems to follow not simply from 

the specific circumstances of the situation but also from 

the rules which are relevant to that situation. Now it is 

very easy to become confused in such a discussion, but the 

natural law thesis seems to retain a degree of clarity 

when it says this.• First, when there is a morally right 

thing to do, there is a moral rule governing that action. 

The fact that it is a rule indicates that it presupposes 

some facts of human experience which can be agreed upon by 

anyone who can recognize it as a rule. In other words, 

there are no such things as a priori rules, logically 

preceding any possible experience. The fact that it is 

moral indicates that the rule functions to allow some more 

primitive considerations to be realized—considerations 

such as fair play, keeping faith with one's fellows, and 

so forth. Then, as a normative claim, the natural law 

theorist is arguing that one morally ought to do that 

action which provides for a just state of affairs, unless 

other sorts of moral issues enter into the situation. 

This I take to be the essential normative claim 

being made by natural law theory. The major metaethical 
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moral claim is that there is a conceptual relationship 

between justice and obligation, and the fact that a 

particular action is just is always a prima facie reason 

for doing that action. Finally, the legal claim is that 

only just laws can create obligations. Other laws can 

bind man to act, but not in the sense of creating obligations. 

My aim, then, has been one of reinterpretation. I 

have attempted to reset traditional natural law theory into 

a modern idiom. My dissertation leaves off where the 

debate over this reinterpreted theory v/ould begin. What 

fundamental considerations of human experience count as 

moral considerations? How are they related to the essential 

inclinations of man, and how is this in turn related to 

the common good? When does one incur an obligation? When 

is one morally justified in following or not following 

certain rules? These are the sorts of questions which can 

now be discussed, given the natural law thesis as I have 

reinterpreted it. I would invite the reader to reconsider 

such questions in light of the natural law claim that an 

obligation counts as an obligation, if and only if it 

provides for the realization of a just state of affairs. 

This claim of natural law is, as I have argued, the central 

claim of natural law theory. 



APPENDIX 

THE HISTORY OP NATURAL LAW THEORY 

Anyone attempting to write a history of natural 

law theory is faced, at the outset, with two difficulties: 

what is natural law, and who are to count as natural law 

theorists? These difficulties arise from the ambiguity 

surrounding the natural-law idiom. "'Nature,'" Aldous 

Huxley tells us, "has been used by philosophers of the 

118 
West in no less than thirty-nine distinct senses." Not 

only is this the case, but it is also common to find the 

same writer using the term in several different ways, in 

not quite that many paragraphs. As for law, II. L. A. Hart 

writes that there are few philosophical questions which 

"have been asked with such persistence and answered by 

serious thinkers in so many diverse, strange, and even 

119 

paradoxical ways as the question 'What is law?'." If 

the two terms are ambiguous in their own rights, then, it 

is little wonder that their conjunction engenders a 

certain confusion. 

•^®Aldous Huxley, "Words and their Meanings," 
The Importance of Language, ed. Max Black (Ithaca, N. Y.: 
Cornell University Press, 1962), p. 6. 

119 
Hart, The Concept of Law, p. 1. 

145 
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What I shall attempt to do in the following pages 

is to offer a somewhat coherent picture of two major 

trends in natural law theory. I shall be retaining some 

of the ambiguity in the natural-law idiom by proceeding 

in this fashion, but the ambiguity seems to be unavoidable 

when one is dealing with so many diverse figures in the 

natural law tradition. I hope that my treatment of this 

tradition is sufficiently clear to convince the reader 

that not all theories of natural law assimilate to the 

model of an absolute, a priori, given set of laws govern

ing the universe. 

Natural Law in Antiquity 

For the primitive background out of which early 

natural law theory evolved, we can first turn to the 

Hellenic civilization and consider the 500-year span 

from the Homeric age to the age of Socrates, a period which 

I shall term "early Greek thought." By roughly 900 B. C., 

conditions in Greece were favorable for the first glimmer

ings of natural law thinking. In the earlier periods of 

Greek tribes (as is the case with all primitive tribes), 

the mores and customs of the tribal groups were undifferen

tiated from religious norms. That is to say, all standards 

and customs were treated as being exclusively of divine 

origin. This being the case, social rules were seen as 

unalterable and eternal commands of some divine being. It 
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is only when men begin to realize that not all rules are 

eternal, however, that the idea of a natural law can 

emerge. 

One of the major reasons for this fact has to do 

with the way in which we visualize rules. Benjamin Whorf 

writes: "If a rule has absolutely no exceptions, it is 

not recognized as a rule or as anything else; it is then 

part of the background of experience of which we tend to 

remain unconscious. That is to say, one must have 

some experience with which to contrast the rule before he 

can begin to conceptualize the rule. Since early tribes 

see all commandments and natural phenomena as being 

divinely given to man, they have no experience to contrast 

with the notion of a totally fatalistic universe. By the 

time of Homer, however, this picture was beginning to 

break down. 

Heinrich Rommen contends that from this very 

earliest point, two themes ran through natural law theory. 

First, there was the view of natural law as an artificial, 

arbitrary construct, resting on a free contract among men. 

This conception will later be found in the writings 

of the Sophist Lycophron, and the view anticipates 

most natural law theses of the eighteenth century 

120 
Benjamin Whorf, Language, Thought, and Reality, 

ed. J. B. Carroll (Cambridge! I. T. Press, 1956), p. 
209. 
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Enlightenment. On the other hand, natural law is seen as 

some sort of immutable construct, resting on either an 

ontological base or on some view of human nature which 

could not be reduced to the notion of an arbitrary contract. 

This tendency receives its earliest expression in the 

celebrated "Cosmic Fragment 114" of Heraclitus, and is the 

tendency to be found in both Stoic theories of natural 

121 
law and in Thomistic natural law theory. 

Turning first, then, to Homer and Hesiod, we find 

the mythological origins of natural law doctrine, which 

underlie the two divergent trends. Men in the Homeric age 

viewed the universe as an organic unity, and imagined 

nature to be an animate whole. That is to say, fundamental 

concepts1 such as harmbny were applied indifferently to 

both physical and ethical notions. By the time they had 

divested the concept of a rule from its connection with 

solely divine origins, it was natural for them to seek to 

explain all rules in terms of some common principle. 

These early views were captured in verse by Homer 

and Hesiod. In the Homeric epics, we find recorded the 

rich mythology of the ancient Greeks. Homer represents 

the relationship between the moral agent and the sources 

of his action as a threefold relationship: one of men, 

gods, and destiny (or moira). Man was visualized as a 

121 
Rommen, The Natural Law, p. 5. 
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plaything of morally imperfect deities. As such, he is not 

to be held totally responsible for his actions; wrongdoing 

which displeases the gods will be punished, as the gods see 

fit. The gods themselves were responsible for their 

actions, however. Destiny (or moira) was seen as a force 

which limited the gods. Here lies the first rough 

beginnings of Greek natural law thought. In their myth-

ridden and unsystematic way, the Homeric Greeks believed 

in a natural power which sets limits on all who can act; 

humans and gods. This remote power was, for them, the 

ultimate source of moral responsibility. 

By the sixth century B. C., an infant Greek 

philosophy was taking its first uncertain steps on the 

Ionian seaboard of Asia Minor. In that environment, Thales 

of Miletus, Anaximander, and Anaximenes adopted a viewpoint 

, which was to be central to all later developments of 

natural law thought: namely, a belief in the ultimate and 

undeniable regularity of nature. Emile Brehier writes: 

The ideas which the first philosophers used, those 
of destiny, justice, soul, god, were not notions 
which they created or elaborated themselves; they 
were common ideas, collective representations which 
they found. . . . The Ionian physiologists' idea of 
the order of nature, as a regular grouping of beings 
or forces bounded by the sovereign destiny, is based 
on the transfer of social order into the external 
world. Philosophy was perhaps, in its origin, only 
a sort of vast social metaphor.122 

122 
Emile Brehier, The Hellenic Age, trans. Joseph 

Thomas, Vol. 1 of The History of Philosophy (Chicago: 
University of Chicago Press, 1963),p. 4. 
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The Ionian cosmology viewed all natural phenomena 

as having some fundamental order. Given this order, it 

was natural to ask the question, "What is the ultimate and 

real nature of the world?" The answers proposed to this 

question varied. The earliest answers, however, has a 

definite empiricist bent. That is to say, sense 

impressions and linguistic habits were taken to be the way 

to knowing reality. This bent appears in the works of 

Heraclitus (cira 536-470 B. C.). Heraclitus taught that 

the universe of ceaseless change is grounded in an eternal, 

harmonious norm which man can know. This norm was termed 

the logos. In his frequently cited "Cosmic Fragment 114," 

Heraclitus made clear the normative aspect of this logos; 

"Those who speak with sense must rely on what is common to 

all, as a city must rely on its law, and with much greater 

reliance: for all the laws of men are nourished by one 

law, the divine law; for it has as much power as it wishes 

123 
and is sufficient for all and is still left over." 

The fragmentary nature of what little of Heraclitus' 

works we possess leaves this passage open to interpretation. 

On the basis of what we do know,however, two things are 

suggested. First, Ilercalitus is breaking with the 

mythological sense of logos, implicit in the Homeric epics. 

123 
Heraclitus is quoted in G. S. Kirk (ed. and trans.), 

Heraclitus: The Cosmic Fragments (Cambridge University 
Press, 1954), p. 48~. 
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Heraclitus treats the logos primarily in the sense of 

"word" or "speech"; Heraclitus annexes "rational" to 

Homeric expressions. Thus, we have the early expression 

124 
of a norm which is universal, yet rational. 

Heraclitus made one other important contribution. 

He was the first to introduce the idea of "law" into 

125 
philosophical idiom. Following Heraclitus, Xenophanes 

and Parmenides, to name two of the prominent thinkers of 

the time, also treated the idea of a basic norm, though 

their treatments differed. These early Greek philosophers 

stripped the concept of a universal law of its purely 

mythological connotations, and attempted to explain it 

within the framework of philosophical theories, instead. 

The original idea of a divine force—a moira—came to be 

thought of in rational terms. Thus, by the time of the 

Sophists, the stage was set for the divergence of the two 

major trends in natural law. 

The early philosophers had not treated laws or 

norms as an artificial creation of man. The Sophists, on 

124 
For an analysis of the meaning of logos, consult 

the following: Brehier, The Hellenic Age, pp. 49-54; Kirk, 
op. cit., pp. 48-51; Werner Jaeger, The Theology of the 
Early Greek Philosophers, trans. Edward S. Robinson (Oxford: 
Oxford: Oxford University Press, 1947), pp. 109-127. 

125 
Jaeger, Theology of the Early Greek Philosophers, 

p. 115. 
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the other hand, asserted the power and autonomy of man as 

the real picture of natural morality. They saw law as an 

artificial work, used (in most cases) to oppose natural 

inclinations and tendencies. Lycophron argued, for 

instance, that all laws are contracts, by which men 

receive rights and duties. In this sense, law is totally 

a matter of fiat; it is arbitrary and conventional, and 

can be changed at will. 

The Sophist view of law formed the focal point 

for Socrates' and Plato's ethical and legal theories. 

Socrates argued that man does not guide his actions by 

artificial norms. Instead, there is an objective norm in 

the universe, and man can discover this norm. Hence comes 

126 
Socrates' dictum that virtue is knowledge. As to why 

man ought to strive for virtue, Socrates introduced a form 

of "transcendental utilitarianism." One will benefit from 

being virtuous, even if the benefits transcend this mortal 

world. 

Plato retained the stress on virtue, but he divested 

it of its utilitarian nature. Virtue is taken, to be 

worthwhile without regard to utility. Man can come to 

know the good through his knowledge of the eternal, unchanging 

126 
This doctrine is discussed in the following 

places: Maritain, Moral Philosophy, pp. 15-24; Eduard 
Zeller, Outlines of the History of Greek Philosophy, 13th 
ed., trans. L. R. Palmer and revised by W. Nestle (London: 
Kegan Paul, 1931), p. 141. 
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fundamental Idea (or Form) of the Good. Thus, Plato 

attempts to construct an elaborate metaphysical theory of 

the basic norms in the universe. The ideal law and true 

justice are archetypal forms which man can seek to achieve. 

Formally speaking, then, knowing a law is making a 

127 ... 
discovery about moral reality. Plato's incipient 

rationalism laid the philosophical basis for a continued 

belief in the ancient Greek concept of an orderly, unified 

universe. 

After Plato, Aristotle (3 84-3 22 B. C. ) composed 

one of the most elaborate philosophical systems of Western 

antiquity. The extent of his philosophy, the originality 

of his thought, and the width of his interests all contri

buted to his influence on natural law theory. 

Starting first with Aristotle's moral philosophy, 

we see the following. Aristotle held cudaemonia to be the 

state in which human nature and its essential aspirations 

have attained complete perfection. In Book I of the 

Nicomachean Ethics, he asks if there is some chief good 

toward which every action is thought to aim. He concludes 

127 
This is pointed out in the following: Paul 

Friedlander, Plato, Vol. 1, trans. Hans Meyerhoff (New 
York: Pantheon Books, 1958), p. 287; Werner Jaeger, 
Paideia: The Ideals of Greek Culture, Vol. 2, trans. 
Gilbert Highet (New York: Oxford University Press, 1947), 
pp. 199-202. Huntington Cairns, Legal Philosophy from 
Plato to Hegel (Baltimore: The John Hopkins University 
Press, 1949), pp. 29-76. 
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that there is such an end, which he calls eudaemonia, or 

"happiness." This is the final good for man. 

What is Aristotle's claim? Aristotle does not 

simply tell us that man ought to desire happiness as a 

final end. Instead, he holds that man in fact _is 

disposed toward happiness, by virtue of the fact that he 

is a man. The argument for this claim goes as follows. 

Aristotle first criticizes the Platonic notion 

of archetypal forms. These forms do not account for the 

concept of substance, claims Aristotle, for substance is 

a compound of two things: form and matter. Aristotle 

makes this clear in Book VII of the Metaphysics; "Each 

thing itself, then, and its essence are one and the same 

in no merely accidental way, as is evident from the 

preceding arguments and because to know each thing, at 

least, is just to know its essence, so that even by the 

exhibition of instances it becomes clear that both must 

be one."128 

Now what is the importance of this notion for 

natural law theory? The importance consists in how we are 

to interpret the "natural" portion of the natural law 

idiom. The "nature" of a thing is to be found in its 

Aristotle, The Works of Aristotle, Vol. 1, 
trans. W. D. Ross. Great Books of the Western World, No. 
8 (Chicago: Encyclopaedia Britannica, 1952), p. 554. 
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form, and that form is intelligible, insofar as it compounds 

itself with matter. In other words, when we know a thing, 

we know its essential form as the intelligible structure. 

We find, then, a shift from the Platonic concept of a 

necessary order which is logically independent of man (i.e., 

the order of the archetypal forms) to an order which is 

still "necessary," but which is now dependent in some sense 

on man. This is the order which will be taken over by 

later natural law theorists as the nature of man. 

There is a further claim being made here. Human 

nature is taken to be some sort of normative order. That 

is to say, the question of how man ought to act is taken 

to be conceptually related to human nature. Man is born 

with certain inclinations and tendencies. Morality 

consists in a life according to reason, in which man guides 

such inclinations and tendencies to achieve the end proper 

to human nature. One must, then, know (1) what his 

inclinations and dispositions are, and (2) what the proper 

end of his nature is, in order to achieve a moral order. 

Law, then, is based on this fundamental picture of 

human action. A law is a good law if it provides for a 

good order: i.e., an order in which one has guided his 

life to the ends proper to that life. Moral knowledge, like 

all other knowledge, is basically teleological. 

We have seen, then, the development of the early 

elements of natural law theory. From the first 
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unsystematic ideas expressed in Greek mythology to the 

philosophical systems of Plato and Aristotle, the under

lying thought which would later be incorporated into 

theories of natural law was taking form. It is in this 

sense that Maritain writes: "Although neither Plato nor 

Aristotle treated explicitly of natural law, it was with 

them that the real philosophical meaning of the natural 

law took form." 

Natural Law and Stoicism 

If the classical Greek age can be viewed as the 

era of philosophical formulation of natural law themes, 

then the Hellenistic-Roman age can properly be taken as 

the time when natural law thought entered the realm of 

common culture. The Hellenistic age is usually dated from 

the time of Alexander the Great's death in 323 B. C., but 

this starting point is fairly arbitrary. A better guide 

to this entire period of thought which I have termed the 

Hellenistic-Roman period is provided by the doctrine of 

Stoicism, the major contribution of the era to natural 

law theory. 

Stoicism was founded in Greece by Zeno of Citium 

(circa 340-265 B. C.). The history of the Stoic movement 

divides into three periods: the Early Stoa in Greece, 

represented by such figures as Zeno, Cleanthes, and 

129 
Maritain, Moral Philosophy, p. 58. 
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Chrysippus, and dating from roughly the 4th to the 3rd 

centuries B. C.; the Middle Stoa, primarily in Rhodes, 

represented by Panaetius and Rosidonius, and covering the 

2nd to the 1st centuries B.C.; and the Late Stoa in Rome, 

represented by men such as Cicero, Seneca, Epictetus, and 

Marcus Aurelius, and roughly spanning the first two 

centuries A.D. These thinkers extended the original con

tributions of Greek thought to the common culture of the 

Mediterranean world and, in so doing, formulated a 

philosophy which, according to Professor Rommen, "prepared 

the way for the Christian natural law.""^® 

There are at least five elements of natural law 

theory which can be traced to major trends in Stoic theory. 

These elements, according to John Wild, are as follows: 

1. The world is taken to be an order of inter
dependent tendencies, representing the ground 
of objective norms; 

2. Men all possess a rational nature; 

3. This rational nature determines the tendencies 
to be fulfilled, if human life is to be lived 
properly; 

4. Virtue is identified with the rational direction 
of these tendencies in accordance with nature; 
and 

5. Such fulfillment of tendencies constitutes what 
is meant by a happy life.131 

"^^Rommen, The Natural Law, p. 21. 

131 
John Wild, Plato's Modern Enemies and the Theory 

of Natural Law (Chicago! University of Chicago Press, 1953), 
p. 111. 
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These elements are commonly incorporated into such 

phrases as "life according to nature," "keep company with 

God," and "virtue consists in reason." It is far from 

clear, however, what these phrases are to be taken to mean. 

Even the Stoic philosophers were not in agreement on the 

connotations of the expressions. This can be seen, for 

instance, by looking at the term "nature." 

Following the age of Socrates, "nature" became a 

central concept of the Cynic school. A life according to 

nature was meant to express the instinctive and the 

primitive; thus, such a life consisted in the deliberate 

flouting of conventions and traditions. 

As opposed to this view, the early Stoics thought 

of nature as the underlying regularity of the universe. 

There is, they thought, an ordering principle active in 

nature, and the human soul shares this principle with all 

other features of the natural universe. This same view 

of nature was present in the Middle Stoa, with one major 

addition. Panaetius envisioned two distinct parts of the 

human person: human soul and human nature. Where the 

early Stoa had assimilated these two, Panaetius left open 

the possibility that human nature is not to be identified 

with the human soul. 

Finally, the late Stoa from Chrysippus onward 

tended to think of nature from a more anthropological point 

of view. In this respect, their thought represented a return 
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to the natural law tendencies of the early Ionian cosmolo-

gists. To summarize, then, the Stoic doctrine carried 

forward natural law themes in its dictum that one ought 

to live according to nature. Moral insight consisted in 

arranging one's life according to what one took nature 

to be. 

It is largely through this view that natural law 

themes entered the common consciousness of the Mediterranean 

culture. A life according to nature was not the exclusive 

property of the philosopher or the nobleman. Chrysippus and 

Marcus Aurelius both taught that virtue could be attained 

by any man, emperor or slave. The only significant 

distinction among humans is the distinction of the wise 

from the foolish. 

In addition to this influence on common culture, 

Stoicism influenced the formulation of Roman Law. This 

influence can be found in the writings of Cicero. Cicero 

was not primarily an original thinker. His wisdom rested 

in his ability to synthesize existing elements of Stoic 

doctrine. He distinguished among the various sorts of 

laws he encountered, according to certain Stoic standards. 

He wished to find a true law, a vera lex. In Book III of 

the Republic, Cicero wrote: "There is in fact a true law, 

namely, right reason—which is in accordance with nature, 

applies to all men, and is unchangeable and eternal. By 
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its commands this law summons men to the performance of 

their duties; by its prohibitions it restrains them from 

13 2 
doing wrong." 

This "right reason," then, was the standard of 

true law. Cicero went on to distinguish among various 

other sorts of law: lex (written law), jus (in the sense 

of law in general), jus (in the sense of ideal law), iura 

(rules or ordinances), and fas (divine law). In all of 

these cases, the guiding standard was the firm conviction 

that a true law is one which accords with reason. 

In a somewhat more simplified manner, these 

distinctions were finally formalized in the Justinian Code 

of the 6th century A.D., as the threefold relationship of 

jus naturale, jus genitum, and jus civile—roughly, "law 

of nature," "law of nations," and "law of the state." 

Roman jurists such as Paulus, Ulpian, and Marcian refined 

this distinctions further, until they became a firmly 

implanted part of the Roman legal system. Thus, liaritain 

concludes: "It is to the Stoics that we owe the major 

theory of natural law elaborated by antiquity, and the 

explicitly developed philosophical theme of two laws: on 

the one hand the human law . . . and on the other hand 

133 
universal and unchangeable law of nature." 

132 
Cicero is quoted in Maritain, Moral Philosophy, 

p. 61. 
133 

Ibid. 
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Natural Law in the Middle Ages 

Turning to the Middle Ages, we find the natural 

law tradition taken up by the Christian Church. Certain 

elements of natural law thought had been present in the 

Bible before the time of Christ. But it is with the 

development of the Church's structure that we find the 

complete adoption of natural law themes. Paul, for instance, 

declared that the natural law was common to all—was 

inscribed in the hearts of the heathen, as well as in the 

hearts of Christians. This view is expressed in Romans 

2: 13-15: "It is not by hearing the law, but by doing it, 

that men will be justified before God. When Gentiles who 

do not possess the law carry out its precepts by the light 

of nature, then, although they have no law, they are their 

own law, for they display the effect of the law inscribed 

on their own hearts, 

Prominent figures in the early Church pondered the 

meaning of such terms. Clement of Alexandria and Origen, 

for instance, took note of the two sorts of law which had 

figured into the Stoic distinctions: the law o"f nature 

(and of God), and the law of man. But the first major 

advance in natural law theory came in the 4th to 5th 

centuries A.D., with the writings of Augustine. 

134 
The New English Bible with the Apocrypha 

(England: Oxford University Press and Cambridge University 
Press, 1970), p. 203. 
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Augustine was well acquainted for his time with the 

rich philosophical tradition of antiquity. He adopted 

Plato's conception of substantial ideas or forms, but he 

turned them into the "Word of God." Similarly, he made 

the impersonal world reason of the Stoics the personal and 

all-powerful God of the Christians. Man should still seek 

happiness, he argued. But it is the case that happiness 

resides in God. 

Augustine1s unique contribution to natural law 

theory was threefold. He defined the notion of an eternal 

law, he defended the primacy of faith over reason, and he 

developed a doctrine of "lights." "The eternal law," 

writes Augustine, "is the divine mind or the will of God 

135 
commanding the observance of the natural law." This 

eternal law is present in all nature, and man can perceive 

it as a set of divine commands. Such commands constitute 

a set of moral rules, constituting natural law. 

The doctrine of the primacy of belief and the 

doctrine of lights were attempts to explain how man comes 

to know the natural law. Augustine was not empirically 

bent. He felt that man's understanding does not start with 

the senses; it starts with something else, instead. This 

emphasis was carried over until the 13th century, when 

135 
Augustine is quoted by Eugene Portalie in A Guide 

to the Thought of Saint Augustine, trans. R. J. Bastian, 
intro. by Vernon J. Bourke (Chicago: Henry Regnery Company, 
1960), p. 273. 
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St. Thomas Aquinas (1225-1274) gave a new direction to 

natural law theory. 

The Thomistic philosophy is basically a meta

physics, but one which purports to start with experience 

and understanding. Three points in particular deserve 

stressing with respect to Aquinas' system: the notion 

of the good, the insistence on the primacy of intellect 

over will, and the conception of natural law. 

First, it is necessary to examine Aquinas' seemingly 

paradoxical claim that all being seeks to do good. This is 

summarized in the Summa Theologica as follows: "The first 

principle in the practical reason is one founded on the 

notion of good, viz., that good is that which all things 

seek after. Hence this is the first precept of law, that 

136 
good is to be done and ensued, and evil is to be avoided." 

This has been interpreted by different writers as the 

137 
"supreme commandment of natural law" (Rommen), the "first 

13 8 
principle of natural law" (Gilson), and "the preamble 

139 
and the principle of natural law" (Maritain). 

•^^Summa Theologica, I-II, Question 94, Article 2, 
p. 45. 

137 
Rommen, The Natural Law, p. 48. 

138 
Etienne Gilson, History of Christian Philosophy 

in the Middle Ages (New York: Random House, Inc., 1955), p. 
380. 

139 
Maritaxn, The Rights of Man and Natural Law, p. 

380. 
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What can we make of this claim that good is to be 

done and evil avoided? St. Thomas distinguished several 

senses of "good," insofar as the term can be applied to 

human actions. One sense, S-^/ applies to what Aquinas 

calls actus humanae (actions which are specifically human); 

another sense, S2? applies to actus humani vel morales 

(actions which are human and moral). Aquinas seemed to 

take all actions to be good in sense S]_, but an action can 

be morally good only in sense S2. Hence, when he claims 

that all actions are aimed at the good, he is noting the 

meaning of good in sense S-^; he is making no claim about 

c 140 
sense S2. 

Turning to the notion of the primacy of the intellect 

over the will, we find Aquinas stressing the belief that 

there is a rational structure in human life. This accounts 

for the permanent features of moral behavior, which seem 

to transcend any age or culture. That such features do 

exist was, of course, a basic point in Thomistic moral 

philosophy. Finally, Aquinas gives an elaborate theory 

on the various sorts of laws. Since an examination of this 

theory constituted a major part of the body of the 

dissertation, I will not treat it any further. 

^^^This treatment of the generic sense of "good" in 
Aquinas' works is adopted, with some changes, from Knut 
Tranoy's excellent article "Aquinas," A Critical History of 
Western Philosophy, ed. D. J. O'Connor (New York: The 
Free Press of Glencoe, 1964), pp. 117-118. 
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Following St. Thomas, numerous commentators 

debated points which he had raised with respect to the 

natural law. In the 13th and 14th centuries, especially, 

Thomistic concepts were questioned. Duns Scotus and 

William of Ockham both challenged the concept of the 

primacy of the intellect over the will. Ockham's attack 

was especially pointed, as it formed an anticipation of 

modern-day legal positivism. In the 15th and 16th centuries, 

there was a brief resurgence of natural law theory, in the 

works of men such as Francis of Victoria, Bellarmine, 

Suarez, Vasquez, and De Soto. So far as the major contri

bution of the middle ages was concerned, however, medieval 

natural law theory was the work of one man: Thomas Aquinas. 

Thus, it is with considerable justification that Huntington 

Cairns writes: "There can be only admiration for the skill 

with which St. Thomas has knitted together the threads of 

legal speculation. He has done no less than to present 

the first systematically complete philosophy of law in the 

history of jurisprudence."^'^''" 

Natural Law from the 16th to the 19th 
Centuries 

The transition from Aquinas' attempt to relate a 

natural law theory to a metaphysical view of the universe 

^Cairns, Legal Philosophy from Plato to Hegel, 
p. 203. 



166 

to the purely rationalistic theories of the Enlightenment 

began with Hugo Grotius (1583-1645), a Dutch scholar. 

Grotius is sometimes cited as the "Father of Modern Natural 

Law," because he supposedly freed natural law theory from 

its theological context and reset it on the model of a 

science. He believed it possible to develop a strict 

logic by which an entire body of norms could be derived 

from the natural law, such that the proper conduct of human 

beings in all circumstances would be guaranteed. John 

Hermann Randall writes: "With Grotius the system of 

natural law became the foundation of political theory for 

the seventeenth century. What nearly all thinkers agreed 

upon was that to be genuinely binding an obligation must 

be freely assumed by the parties bound. Obligation rests 

^ ,.142 
on consent." 

Grotius marks a transition because he still views 

natural law as an objective sort of norm, yet he gradually 

is shifting to the view that this norm functions in an 

ethical decision-procedure. In addition, Grotius began 

to put the natural law thesis to political use. Following 

Grotius, natural law theory became closely associated with 

theories purporting to explain the formation of societies. 

Thus, natural law theory was cited as a source of authority 

by both princes and their opponents. Professor Rommen 

142 John Herman Randall, Jr., The Career of 
Philosophy, Vol. 1 (New York: Columbia University Press, 
1962), p. 165. 
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writes: "What differentiates this newer natural law from 

the ius naturale perenne were not of course its political 

aims alone; these were merely more conspicious. The 

essential distinguishing mark was the importance to the 

doctrine of the state of nature. "^3 

Hobbes argues in the Leviathan that there are 

nineteen principles of natural law, all of which obtain in 

the state of nature. Basically, these principles all 

reduce to the notion that man's prime is to protect himself. 

Locke argued that the specific purpose of the natural law 

was to establish the inalienable rights of man, once again 

in the state of nature. Thus, the natural lav? thesis was 

stripped of its essentially moral function, and was given 

another role, instead. 

All things considered, natural law theory was turned 

into a purely rationalistic system by Englightenment 

thinkers. From a few self-evident principles (which few 

if any could agree upon), it was thought possible to 

deduce complete sets of laws. One exception to this trend 

was the emphasis of the moral sense theories of the 17th 

and 18th centuries. Also, the philosophies of history of 

Giambattista Vico in the 18th century and Hegel in the 19th 

century returned to a stress on human nature which 

supposedly reveals itself in history. But for the most 

143 
Rommen, The Natural Law, p. 80. 
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part, we can note that the natural law theory of the middle 

ages was changed by the Enlightenment. Where natural law 

had once formed part of a synthesized picture of man, it 

was now taken to be a set of self-evident, a priori 

precepts, which constituted an immutable moral code. 

Natural Law in the 20th Century 

By the 20th century, natural law theory stood in 

general disregard. The concentrated attacks of such legal 

positivists as Hans Kelsen had revealed the many weaknesses 

of a certain type of natural law theory. But the question, 

of course, is whether all natural law theories share the 

weaknesses which the positivist attacks uncovered. Even 

such positivistically-oriented legal theorists as H. L. A. 

Hart have argued for a "minimum content of natural law." 

Professor Hart claims that "such universally recognized 

principles of conduct which have a basis in elementary 

truths concerning human beings, their natural environment, 

and aims, may be considered the minimum content of natural 

law."'*'^ In fact, Hart sounds rather Hobbesian when he 

claims that survival is the sole fact about human nature 

on which we can rest a theory of natural law. 

Professor Lon L. Fuller has argued that there are 

certain natural principles which underlie any form of 

group life, and which thus constitute some sort of necessary 

144 
Hart, The Concept of Law, p. 189. 
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condition for group living. These principles make up what 

145 
he calls a "procedural version" of natural law theory. 

But the one philosopher who has undertaken 

natural law theory in the grand manner in this century is 

Jacques Maritain. In 1944, Maritain wrote in The Rights 

of Man and Natural Law; "There is, by virtue of human - •-

nature, an order or a disposition which human reason can 

discover and according to which the human reason can discover 

and according to which the human will must act in order to 

attune itself to the necessary ends of the human being. The 

146 
unwritten law, or natural law, is nothing more than that." 

And in his monumental work Moral Philosophy Maritain wrote: 

Beatitude is in fact the end to be attained in the 
order of action by the righteous human life, but it 
is not, in the order of specification, the criterion 
of moral goodness. That criterion (at least in the 
perspective of nature, which is the basic perspective 
of the philosopher) was to be the ensemble of primary 
rules known to us without reasoning: (though 
reflexively justifiable by reason) by virtue of the 
essential inclinations of our nature, in other words 
natural law.147 

Thus, we have briefly reviewed over two thousand 

years of natural law theory. The many different trends in 

145 
Fuller's arguments are located m his book 

The Morality of Law. 

146 
Maritain, The Rights of Man and Natural Law, p. 

35. 

147 Maritain, Moral Philosophy, p. 37. 



natural law theory make it dangerous, as I noted before, 

to treat the theory as a univoval structure. It is 

within this general tradition of theorizing on natural 

law, then, that we can discuss the writings of Thomas 

Aquinas. 
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