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ABSTRACT 

This dissertation is aimed at clarifying the theo

retical ideas which lie behind justifications of legal 

punishment. 

Although the main method used is that of critical 

logical analysis* the theories are presented as they have 

developed historically. This was done not only because of 

the need for a suitable framework within which I could pre

sent the material, but also out of the conviction that an 

appreciation of historical context was of utmost importance 

in understanding the theories presented. This method of 

presentation was also necessary in order to truly convey the 

basic findings of this dissertation, that the type of state 

desired ultimately determines the rationale for its punish

ment. 

Thus the utilitarian and retributive approaches to 

punishment are presented within the broader conceptions of 

state which historically (and logically) supported them. 

Hence* the liberal utilitarian state which was Justified in 

terms of its utility in bringing happiness to the greatest 

number, gave rise to the utilitarian rationale of punishment 

which Justified punishment in terms of its tangible benefits 

v 
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to the greatest number, that Is to say, In terms of Its use

fulness in deterring future crime. 

The retributive view of punishment, which histori

cally preceded the utilitarian view, grew out of religious 

ideas which considered that the wicked ought to suffer and 

that God does, in fact, punish them. The state was seen as 

the agent to enforce God's will with respect to punishing 

the wicked. 

From this analysis it becomes evident that a deeper 

understanding of the two approaches is gained by considering 

the broader conceptions of the nature of the state which 

supported them. The historical review of the retributive 

and liberal utilitarian theories of punishment is followed 

by an attempt to reconcile the two theories by viewing them 

both as "utilitarian" in the broad sense of being "useful." 

Both view punishment as useful to man and society. The 

difference, however, lies in that, for the retributionist, 

punishment has direct moral benefits for man and society. 

For the utilitarian, punishment acts only indirectly—to 

create an orderly society where moral development may take 

place. For the retributionist, it is the state's duty to 

see (through punishment) that man Is good. For the utili

tarian, it is more important that man be free than good. 

The consistent retributionist bases his idea of punishment 

on two groundsi (a) that the state knows what the good is, 

and (b) that it is the state's duty to see to it that man 
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Is good. Such a state* In the final analysis* must be a 

theocracy* For, if a state is not a theocracy* it cannot 

make the above claims» and hence it cannot employ retribu

tive punishment. 

If a utilitarian state insists on punishing, it must 

base such punishment on the utilitarian rationales. Of 

course* this does not mean that the utilitarian state must 

necessarily employ punishment at all. This is because the 

basis of the utilitarian rationale of punishment (that it 

deters) has not been proven. It simply means that if the 

utilitarian state does punish* it cannot justify it in terms 

of retributionism. The rationale of cruel punishment is dis

tinct from both the above theories. Neither retributive nor 

the utilitarian great political thinkers of the past have 

attempted to justify cruel punishment. The justification of 

cruel punishment has come* not from political philosophers, 

but from those not concerned with ethical political theory. 

Explanations for inhuman treatment in punishment are prob

ably to be sought in common stinginess* apathy and sadism* 

and not in the realm of great political ideas of the past. 



CHAPTER I 

INTRODUCTION 

The primary purpose of this dissertation is to gain 

an understanding of the rational behind legal punishment. 

As such, it will consider the various defenses of punishment, 

such as deterrence, reformation and retribution. Moreover, 

it attempts to clarify and evaluate their legitimacy. Since 

the theme of this dissertation grows out of a concern for 

those who are being legally punished In our society, its 

ultimate purpose, therefore, is not simply to clarify ideas, 

but also to develop some theoretical concepts which ought 

(ideally at least) to lie behind our system of punishment. 

Naturally anyi alleviation of suffering of those who 

are punished involves not only a clear understanding of why 

we punish, but demands sound empirical knowledge of condi

tions in prisons and their effects on prisoners. The 

deplorable conditions in our prisons—crowded cells, beat

ings, and homosexual attacks—have only recently been 

brought to public attention in a few general magazine 

articles, most notably, "U.S. Prison, School for Crime" 

Time (Jan. 18, 1971)» and "The Bitter Lessons of Attica" 

Time (Sept. 27, 1971)* Of particular interest is the 

detailed description of Arkansas prisons presented in a 

1 
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Playboy (Feb. 1971) interview with Tom Murton, deposed 

director of Arkansas' penal system. Other detailed descrip

tions of prison life are found in George Jackson's Soledad 

Brother1 and Eldridge Cleaver's Soul On Ice.^ These two 

books report on the particular hardships faced by black 

prisoners.^ 

While there is obviously a need for further empiri

cal investigations concerning U. S. prisons, this 

dissertation makes no such attempt, it being devoted entirely 

to theoretical ideas lying behind our prison system. 

The question of why we should punish can be 

approached from several points of view—medically, reli

giously, etc. Although this dissertation does reflect on 

ethical, religious and medical ideas regarding the value of 

punishment, its Justification as an essay in political 

theory lies In the way it views punishment as an integral 

part of the philosophy of state. Indeed, the last chapter 

is devoted solely to the problem of suitable punishment for 

different types of political entities. Were this vital 

connection not made, and if the problem of punishment were 

1. (New York« Bantam Books, 1970). 

2. (New York» McGraw-Hill, 1968). 

3. See also "Rehabilitation vs. Revenge," Time. 
(March 2, 1970); "Soledad Story," Newsweek. (Aug. 24, 1970); 
"Why Don't We Tear Down Our Prisons?," Look. (July 27, 1971); 
"Going To Jailt A Day in the Life of a Prisoner," Newsweek. 
(Sept. 14, 1970); "Opening The Gates to New Prison Reform," 
Life, (Aug. 13, 1971). 



3 

conceived here only as an ethical* religious or medical 

problem, this topic might have been more suited to a dis

sertation in a department of philosophy or theology. It Is 

the emphasis on the interrelationship of theory of state and 

punishment which makes this work political. 

Furthermore, the ultimate purpose is political and 

practical, that is to say, the aim of this dissertation is 

to achieve political impact, inspiring thought which might 

lead to political action in the form of revamping our prison 

system. 

In order to discuss the problem of punishment seri

ously I discovered that a thorough knowledge of what past 

philosophers and political scientists had to say was a 

definite prerequisite. In bringing to light and discussing 

the views of past political philosophers concerned with 

punishment, I could have presented the material solely 

within an analytical perspective. Instead, I have attempted 

in my first two chapters to discuss them historically, and 

only later, analytically. My purpose in doing this was to 

gain a greater clarification of the rationale of punishment, 

by attempting to understand historically how the different 

ideas evolved. I feel I personally have gained a far 

greater understanding of the theories of punishment via 

this method, than by critical analysis alone. Further, the 

method of historical presentation helps one grasp the inte

gral connection betx<reen the various theories of punishment 



and the types of states which the various philosophers 

correspondingly envisioned or prescribed. 

The first two chapters include a historical presen

tation of retributive and utilitarian conceptions of 

punishment. The next part is a critical analysis of these 

major theories. The final section attempts to clarify and 

defend some of my own ideas regarding the purpose of pun

ishment in our society as it exists today. 

My materials are selected on the basis of what I 

feel to be relevant to understanding past and present 

rationales of punishment. 1 use materials which 1 feel are 

either philosophically sound, or which had a significant 

historical impact on past or current views about punishment 

Hence 1 include materials such as the Bible* Augustine's 

City of God. Aquinas' Summa Theologlca. Bentham's Introduc

tion to the Principle of Morals and Legislation. Hegel's 

Philosophy of Right, and so forth. 



CHAPTER II 

THE RETRIBUTIVE APPROACH 

The historical schools of thought regarding punish

ment have been divided into the two classical categories of 

retributive and utilitarian justifications of punishment. 

The retributive school considers punishment as justifiable 

since the criminal, by his crime of wicked action, deserves 

the punishment, i.e., it is morally correct that he be 

punished. The utilitarian school Justifies punishment 

because of its deterrent effect, or the tangible benefit 

which society derives from it. Historically the retributive 

justification preceded the utilitarian justification, and 

therefore I consider it first. 

Since the beginning of Western political ideas the 

retributive theory of punishment has been defended. This 

rationale for punishment was born in religious ideas of 

rewards and punishments meted out by God. The Old and New 

Testaments had, to a large extent, made the retributive idea 

of punishment the accepted rationale for punishment through

out the ancient and Medieval world. The Biblical conception 

of punishment no doubt continues even today to strongly 

influence the Western Mind. 

5 



The basic of the Biblical idea of punishment is that 

there is a Divine Justice in the world, that God will punish 

evil doers because they are wicked, as He will reward the 

righteous because of their righteousness. Thus the Bible says 

"The righteous shall rejoice when he sees vengeance • • • So 

that a Man shall say, verily there is a reward for the righ

teous, doubtless there is a God that judgeth the earth."* "As 

thou has done, It shall be done unto thee: thy reward shall 

return upon thine own head."*" "For I will not justify the 

w i c k e d . " A n d  I  w i l l  v i s i t  u p o n  t h e  w o r l d  t h e i r  e v i l  a n d  

h 
upon the wicked their iniquity." "And thou art full of the 

judgment of the wicked. Judgment and justice take hold on them 

God "will render to every man according to his works ... to 

them that obey unrighteousness, indignation and wrath, tribu

lations and anguish upon every man that doeth evil."^ 

Whereas both the Old and the New Testaments consider 

Divine punishment of the wicked as one of the primary pil

lars of Divine Justice in this world, the New Testament and 

later Christian thought are more terrifying in their 

1. Psalms 58«10-11. 

2. Obadiah 1:5* 

3. Exodus 23«7. 

4. Isaiah 13«11. 

5. Job 36»17. 

6. Romans 2i8. See also Psalms It6, 9^*12, 9»18, 
37»28, 1^5»20; Proverbs 10»27» II Chronicles 6:23I Isaiah 
llt4. 
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emphasis on torture of the wicked in an existence after 

deatht "The fearful • • • the abominable and murderers . . . 

shall have their past in the lake which burneth with fire 

and brimstone, which is the second death."The Son of Man 

will send forth his angels and they will gather out of the 

Kingdom all scandals and those who work iniquity, and cast 

them into the furnace of fire, where there will be weeping 
O 

and gnashing of teeth." 

St. Augustine devotes much of his works to discuss

ing the meaning of the New Testament passages concerning 

punishment, the extent and type of suffering to be endured 

by the wicked. Augustine expounds on how both the soul and 

body feel pain from the fires of hell and how "living crea

tures can continue in fire without being consumed in pain 

without suffering death.Augustine not only expounds on 

the meanings of types of punishments referred to in the 

Bible but he adds to Christian thought the conception of 

eternal punishment of the wicked after death. This is the 

meaning of hell—a place for the everlasting punishment of 

sinners. 

7» Revelations 19»20. 

8. Matthew 3«41-4-3. 

9* St. Augustine, City of God. Introduction by 
Etienne Gilson, trans, by Gerald G. Walsh, Demetrius B. 
Zema, Grace Monahan and Daniel J. Honan, ed. by Vernon J. 
Bourke (New York« Doubleday and Co., 195°)» Book XXI, 
oh. 9» p. 503. 
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While there are references to eternal punishment in 

the New Testament—for example, "And these will go into 

everlasting punishment, but the Just into everlasting life,"10 

and "Depart from the accursed ones Into the everlasting fire 

which was prepared for the devil and his angels"11—Augustine 

takes these passages and explains them unequlvocably as 

referring to everlasting punishment of the damned in hell. 

His language is unambiguous, "One thing that will happen and 

most certainly happen," says Augustine, "is what God . . . 

said concerning the punishment of Hell being eternal." God 

will "raise bodies from the dead and allow the bodies of the 

damned to suffer in eternal fire . • • ."12 This concept of 

unending punishment for evil doers embodies the most 

thorough conception of retributive Justice. Here it is most 

obvious that evil doers suffer only because it is just that 

they suffer. It is obvious that punishment here serves no 

other purpose at all, for eternal punishment after death can 

certainly not benefit society, nor can it benefit the trans

gressor in any way.1-* 

St* Thomas accepts St. Augustine's basic ideas 

concerning retributive Justice. First it is obvious that 

10. Matthew 25«^6. 

11. Matthew 25:^1* See also Mark 9«b2-b?, 

12. Augustine, Book XXI, ch. 9» P* ^99* 

13* On the other hand, if we refuse to take these 
sources from the New Testament as what they purport to be 
(Revelation) and interpret them as human inventions, then a 
tacit utilitarianism seems to be at work. 



"all words# both good and evil will have to be Judged"1^ 

and that "as reward Is to merit so punishment is to 

guilt • • • ."^5 Secondly, St. Thomas accepts the fact 

that the wicked will be punished not only In this world but 

in a world to come. Man is subject to judgment after death 

since punishment in this world, "the punishment which before 

the (final) Judgment was not inflicted completely will be 

completed at the last judgment.Third, like St. Augus

tine, St. Thomas devotes considerable effort in describing 

the nature of the punishment after death. Hence, he con

siders "whether in hell the damned are tormented by the sole 

17 
punishment of fire." ' And finally, like St. Augustine, St. 

Thomas fully accepts "the everlasting punishment for tem

poral sins."1® 

It should be noted that the conception of retribu

tion in the form of punishment after death had its origins 

in pre-Christian pagan societies* One of the most thorough 

and articulate descriptions of hell in pre-Christian times 

comes to us from Plato* At the end of his Republic. Plato 

describes how after death the soul reaps the consequences 

14* Thomas Aquinas, Summa Theologlca. trans* by the 
Fathers of the English Dominican Province (22 vols.j Londoni 
Bunc, Oatls and Washbourne, 1922), III.q*87, 1, p. 11. 

15* Ibid.. III.q.99f 1. P. 202. 

16. Ibid., III.q.88, 1, p. 12. 

17. Ibid.. III*q.97» 1» P. 168. 

18. Ibid., III.q*99» 1# P. 202. 
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of its deeds; he describes the divine origin of the soul, 

its fall, its incarnation in a cycle of births as a penalty 

for former sins. The judgment after death involves tor

ments of the unjust and the happiness of the Just. Hence, 

Plato says "We receive the prize of justice . . • not here 

only, but in the journey of a thousand years • . • 

Therefore, when we see suffering of the righteous, it is due 

20 
to offenses in a former life. Similarly, says Plato, if 

the unjust person suffers, if he 

. . .  i s  a f f l i c t e d  w i t h  p o v e r t y  o r  s i c k n e s s  o r  a n y  
other, seeming evil, all this will come to some good 
for him in the end, either in this life or after 
death. For the gods, surely, can never be regardless 
of one who sets his heart on being just and making 
himself by the practice of virtue as like a god as 
man may. 

No naturally they would not neglect one who is 
like themselves. 

And must we not think the opposite of the unjust man? 
Most certainly.21 

The history of Western ideas concerning Divine ret

ributive punishment is long and formidable. But while our 

religious heritage established the conception of retributive 

justice meted out by God, still it did not directly estab

lish the conception of retributive justice meted out by a 

secular government. For St. Augustine, in fact, secular 

society did not dispense retributive justice. This is 

because St. Augustine contended that while God's justice 

19. Plato» The Republic, ed. by Francis MacDonald Corn-
ford (New Yorki Oxford University Press, 19^5), p. 359. 

20. Ibid., p. 3^6-348. 21. Ibid., p. 3^7-3^8. 
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was perfect, the justice of the earthly state was imperfect. 

The state could not know, for example, whether a punishment 

imposed was too heavy or too light. The Judge could never 

be sure that he was not condemning an innocent man.22 The 

purpose of punishment in a secular state was not to realize 

any type of justice but to keep people in line. Peace and 

order were made possible by fear of coercion and punishments. 

Through fear of laws and punishments attached to them, men 

could be kept from performing injurious actions to others.2^ 

Hence, punishment by the secular government, for Augustine, 

is in no way retributive; it is employed only because of its 

utility and has nothing to do with justice. 

To those familiar with Augustine's argument for state 

persecution of heretics, it would seem that punishment by sec

ular governments is retributive. Yet this is not so. It is 

true that Augustine calls for state persecution of heretics. 

He could not be more clear on this point. "How," he asks, 

"are kings to serve the land with fear except by preventing 

and chastising with religious severity all those acts which 

2h 
are done in opposition to the Commandments of the Lord?" 

22. Herbert A. Deane, The Political and Social 
Ideas of St. Augustine (New Yorki Columbia University Press, 
1963)» P. 13^. ~ 

23. Ibid.. p . 1*1-0-141. 

24. Letters of St. Augustine. CLXXXV, 19, in The 
Political Writings of St. Augustine, ed. by Henry Paolucci 
(Chicagoi Henry Regnery Company, 1970), p.212. 
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Yet Augustine is equally clear when he says that the sole 

purpose of persecution is to instill fear. "Through fear of 

suffering what he does not desire, he (the heretic) either 

renounces his hostile prejudices, or is compelled to examine 

truth of which he has been contentedly ignorant, and under 

the Influence of this fear (he) repudiates the error which 

he was wont to defend . • • . ,,25 This punishment of here

tics by the state is not because the state dispenses true 

Justice in the form of punishments rather, punishment of 

heretics by the state is employed for its utility—to make 

heretics reconsider their position. Although St. Augustine 

defended imperial laws that provided for punishment of here

tics, he did not seek to have the penalty provided by law 

actually levied on the heretics who were actually tried and 

found guilty. Herbert Deane, a known scholar on St. Augus

tine, statesi "He seems to view the law and its penalties 

as a threat rather than a direct punishment of heresy." 

"The purpose of the state's enactments against heresy . . . 

is to admonish the wanderers to return to the church of 

Christ, rather than punish them for their crimes."2? That 

punishment of heretics by the state is not retributive, is 

emphasized when St. Augustine clearly rejects the death 

penalty—for that would defeat the purpose of state 

2$. Letters XC1I, 16-19, in Paoluccl, p. 203. 

26. Deane, p. 189. 

27* Ibid., p. 202. 
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punishment—as a threat to force one to reconsider his posi

tion.2® Had punishment of heretics been retributive* capi

tal punishment would have been perfectly acceptable. But 

when the end of punishment is utility for the particular 

person who is punished, the death penalty serves no purpose. 

Thus, for St. Augustine, punishment by the state is strictly 

utilitarian. 

Although the next chapter will be devoted to explain

ing utilitarian punishment, at this point I wish to clarify 

that when I refer to utilitarian punishment I mean punishment 

that is useful as opposed to punishment that is Just. Util

itarian punishment here, then, refers to punishment that Is 

useful in any sense, not only in the classical utilitarian 

sense of useful in increasing happiness. Thus utilitarian 

punishment Includes punishment that is useful in keeping 

order in society, or that is useful in making men good. 

Here punishment is utilitarian because the aim of punishment 

is to deter or reform, whereas the aim of retributive Jus

tice is to punish in order to mete out Justice. Thus, if 

the aim of punishment is to deter someone from evil actions, 

(which have nothing to do with society's happiness) this Is 

still utilitarian punishment. 

Bearing this in mind, It is apparent that even St. 

Thomas' arguments for punishment by the state are partially 

utilitarian. For the purpose of punishment for St. Thomas 

28. Letters C, 2 and CXXXI1I, 1, in Paoluccl, 
p. 291-298. 
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is to deter men from evil--not to cause suffering among men 

because they deserve it. Thus Aquinas says, "Prom becoming 

accustomed to avoid evil and fulfill what is good# through 

fear of punishment, one is sometimes led on to do likewise, 

with delight and of one's own accord. Accordingly, law even 

by punishing, leads men on to being good."2^ 

Nevertheless given St. Thomas' general conception of 

law and the State, he almost inevitably had to be led to a 

concept of retributive justice. This is because, for 

Aquinas, "a law is a dictate—of the practical reason.''^0 

Since human law was derived from natural law based on reason, 

laws could objectively be called "good" and "evil." 

Since human law was based on natural law, and one 

could know what good and evil was, it seems only reasonable 

that a secular court could mete out Justice in the form of 

punishment for violation of human law which was part of the 

natural law, i.e., the just law. If those governing knew 

what justice was, and knew what was good, they could reason

ably pianish those who violated such laws. Such punishment 

would be deserved and would be just since the offender vio

lated what was objectively "good." (Although St. Thomas' 

theory of punishment no doubt was largely retributive, it 

should be pointed out that his theory of law and the state 

does not necessarily lead to a retributive theory of punish-

29. Aquinas, I, II, q.92, 2, p. 26. 

30. Ibid.. I, II, q.91» 31. P* 25. 



ment. For example, It could be argued that even if one 

knows the good and the evil, he may still not think that it 

is just for people to suffer because they have committed 

evil.) 

St. Thomas was probably largely responsible for 

Christian beliefs that men could know good and evil, and 

that they should impose God's Justice on man through secu

lar governments. Thus, the concept of retributive justice 

was linked to religious beliefs until modern times. 

Modern retributlonlsts abandoned the idea that vio

lation of God's laws should be punished by secular govern

ments,but kept the core idea of retributive punishment— 

namely, that punishment is given because it Is deserved. 

But if punishment is deserved then obviously some moral 

wrong has been committed, which means that laws should 

reflect a true form of justice. Once God and religion are 

eliminated from man's concepts of justice, it is debatable 

as to how one can know true justice. (This will be exam

ined in greater detail in a later chapter.) 

Most outstanding of the secular retributlonlsts are 

Kant, Hegel and F. H. Bradley. Although written in secular 

terms, their theory of punishment re-echoes Biblical and 

Christian Ideas concerning the justness of punishment. One 

is punished because he deserves it. Hence, Bradley says, 

"Punishment is punishment only when it is deserved? we pay 
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the penalty because we owe It • • • Kant also main

tains that punishment is given because it is deserved and 

the consequences of such punishment should have nothing to 

do with the decision of whether or how much to punish. In 

order to stress this point, Kant states that even if a 

society resolved to dissolve itself, the last murderer 

lying In prison ought to be executed before the resolution 

was carried out. "This ought to be done in order that every 

one may realize the desert of his deeds and that blood 

guiltiness may not remain upon the peoplei for otherwise 

they will all be regarded as participators in the murder as 

a public violation of justice."32 

In order to strengthen their theory Bosanquet and 

Hegel developed the idea that retributive justice is a kind 

of tribute to the moral personality of the criminal. It is 

precisely as a morally responsible agent, recognized as 

capable of making reasoned choices and accepting the conse

quences, that the criminal is punishable.^ Hence, Bosan-

quet says that punishment is the right of the criminal of 

31. P. H, Bradley, Ethical Studies (2nd. ed. s Londont 
Oxford University Press, 1876), p. 26-27. 

32. Immanuel Kant, Kant*s Philosophy of Law, ed. 
and trans, by W. Hastie (Edinburghj T. and T. Clark, 1887), 
p. 198. 

33* Stanley I. Benn, "Punishment" in The Encyclo
pedia of Philosophy. Paul Edwards, ed. (New Yorki 
MacMillan Co., and Free Press, 1967)* vol. 7» P. 29-35. 
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which he must not be defrauded.^ Punishment is thus to be 

distinguished from discipline administered to children. The 

retributive theory of punishment views a criminal as a res

ponsible moral agent who is accountable for his actions. No 

one has the right to treat rational adults as children or 

madmen. (These cannot know moral distinctions* and therefore 

are not responsible.)^ It diminished a criminal's stature 

as a rational adult to deny that he is responsible for order

ing his life.-^ Hegel puts the matter succinctly when he 

saysi H. . . punishment is regarded as containing the crim

inal's right and hence by being planished he is honored as a 

rational being. He does not receive this due honor unless 

the concept and measure of punishment are derived from his 

own act. Still less does he receive It if he is treated as 

a harmful animal who has to be made harmless or with a view 

to deterring or reforming hlm."^ 

Modern retributlonlsts also consider punishment as the 

will of the criminal. "The injury (penalty) which falls on 

the criminal," says Hegel, H. . .is his implicit will, an 

embodlement of his freedom, his right.Even assuming the 

3*K Bernard Bosanquet, The Philosophical Theory of 
the State (Londom Macmillan and Co., 1899)» P* 22?. 

35* Bradley, p. 6. 

36. Benn, "Punishment," p. 3^» 

37* Georg Hegel, Philosophy of Right, trans, by 
T. M. Knox (New York: Oxford University Press, 1969)1 notes 
on Section 100, p. 91* 

38* Ibid., Section 100, p. 70. 
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validity of the retributionist position this expression of 

it is subject to criticism. For the above statement appears 

ludicrous, since the words "freedom," "will," and "right" 

usually carry positive connotations from the point of view 

of the person who benefits from them. Certainly a criminal 

facing punishment would want to be divested of such "free

dom," and such "rights." Furthermore, if we are treating 

people and criminals as responsible human beings, then it 

should be up to them to define what their "will" is. No one 

has to tell a responsible agent what his "will" is, assuming 

that that agent might not know it, or worse, might deny it. 

to deny one's own will is a contradiction. To deny one's 

own freedom (as most criminals would do) is ludicrous. The 

situation stems from the fact that Hegel and Bosanquet do 

not equate will and freedom with what is subjectively desir

able. Bosanquet tries to get out of this dilemma by attempt

ing to distinguish between a person's will and his real will. 

"All state action is at bottom the exercise of a will, the 

real will • . . and its end is ... to clear the road for 

true volition . . ."39 This, however, implies that a person 

has two wills, one of which he is not aware of and hence he 

cannot be truly responsible for actions against it. One of 

Kant's statements can elucidate Bosanquet*s meaning. Kant 

explains that "No one undergoes punishment because he has 

willed to be punished, but because he has willed a punishable 

39• Bosanquet, p. 26. 
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action* It is, in fact( no punishment when anyone experi

ences what he wills and it is Impossible for anyone to will 
|la 

to be punished. u But the penal action is regarded as an 

expression of the will of the criminal since he has consented 

to be part of this system with all its laws. Thus it is more 

correct to say that a criminal has tacitly consented to his 

punishment by his very membership in the society which pun

ishes him. This Is true. Yet it is no argument for retri

butive Justice. Since, if the criminal lived in a society 

where utilitarian punishment was enforced, he would be con

senting to that type of punishment also. 

Bosanquet and Hegel both add the concept of "punish

ment as annulment" to the retributive theory. By punishment, 

says Bosanquet, "we annihilate the wrong and manifest the 

right.Punishment is thus necessary to annul the wrong 

done by the criminal. "The criminal has upset the balance 

of the moral order which can be restored only by his being 

made to suffer." Punishment for Hegel, as well as for 

Bosanquet, is "an exercise of force annulling the force 

originally brought against it.By use of his logical 

apparatus involving the negation of negation (or annulment) 

Hegel professes to establish what is a mystical bond 

40. Kant, p. 201. 

41. Bosanquet, p. 28. 

42. Benn, "Punishment," p. 38. 

43. Hegel, p. 67. 
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between wrong and punishment. He is convinced that guilt of 

the offense is in some way wiped out by the suffering of the 

offender.^ This is indeed strange since crimes, unlike 

marriages, cannot be annulled. One's death or punishment 

after a crime does not make things as they were before. 

Further, it is perplexing as to how crime, which is an evil, 

is apparently to be annulled by the addition to it of punish

ment, which is another evil.**5 Hegel himself is aware of 

this predicament and he explains, "If crime and its annul

ment . . . are treated as if they were unqualified evils, 

it must of course seem quite unreasonable to will an evil 

merely because another evil is there already." But the 

point is that according to Hegel punishment is not an evil. 

Rather, "punishment is inherently and actually just." 

Therefore, it can right the wrong. 

For Hegel and retributionists in general punishment 

restores a moral principle.^ He explains that punishment 

may look like revenge but it is not, for revenge is the act 

of a subjective will whereas punishment is based on "univer-

48 
sal will of the law . . . ." Punishment is not private 

44. Hegel, p. 10. 

45# Edmund L. Pincoffs, The Rational of Legal 
Punishment (New Yorki Humanities Press, 1966), p. 10. 

46. Hegel, Section 99, p. 69-70. 

47. Ted Honderick, Punishment: the Supposed Justif
ications (London1 Hutchinson and Co., 1970), p. 37* 

48. Hegel, additions to paragraph 101, 102, p. 244. 
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revenge, but a demand for Justice. Bosanquet also stresses 

the point that social Indignation Is not the same as the 

selfish desire for revenge. **9 interestingly enough, Emlle 

Durkhelm, while holding an entirely different view of punish

ment, also maintains that "when we desire the repression of 

a crime, It Is not that we desire to avenge personally, but 

to avenge something sacred which we feel more or less con

fusedly outside, and above us."->° 

Thus the retributive theory views the state as an 

agent which can and should enforce that which Is above the 

subjective* That which It conceives to be moral. The state 

is viewed as necessarily concerned with the moral quality of 

human existence. Hence retrlbutlonlsts constantly assert 

that "The end of the state Is moral purpose."^ The con

nection between this concept of the state and retributive 

punishment Is obvious. "The specific attribute of moral 

government Is that It takes the moral quality of men's 

actions as the basis of Its rewards and punishments. It 

"consists not barely In rewarding and punishing men for 

their actions which the most tyrannical person may do, but on 

49* Bosanquet, p. 211. 

. 50. Emlle Durkhelm, The Division of Labor in 
Society, trans, by George Simpson (New Yorkt Free Press, 
19&5)» P. 100. 

51* Bosanquet, p. 188. 
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rendering to men according to their actions considered as 

good or evil."-^ 

By way of summary, the retrlbutlonists thus con

ceived of the state as having a moral purpose whose aim with 

regard to punishment is to punish crime because it is evil* 

This theory also assumes that man is a responsible moral 

agent who is therefore rightly punished for his evil actions. 

Finally, this theory assumes that what is "evil" or MJustM 

can be known. 

The retributive theory, as has been shown, was 

prefaced by a long history of religious thought. Western 

thought has long been conditioned to the idea that there is 

a Power who punishes evil and rewards the just t that man, 

made in the image of God, has a moral responsibility, and 

that God's justice, or objective good and evil, can be 

known. 

While modern retrlbutlonists have abandoned these 

religious teachings, they have retained the basic ideas 

that man is a responsible moral agent and that there is an 

objective morality or Justice which can be known. However, 

for the modern retributlonist, the state, not God, fulfills 

the Divine function of dispersing justice. 

If these basic assumptions are challenged, if the 

role of the state is not conceived as primarily having a 

52. Joseph Butler, Analogy of Religion (Londoni 
S. and P. Knopton, 1736), p. 44-^5. ! 



moral purpose, if Justice is viewed as subjective, if man's 

total responsibility for his deeds is questioned, a differ

ent conception of punishment must emerge. It is the 

historical utilitarian concept of the state and society 

which did challenge the above assumptions, and it Is to the 

utilitarian theory of punishment which we now turn. 



CHAPTER III 

THE UTILITARIAN APPROACH 

The classical utilitarian concept of punishment was 

a result of a view of the nature of the state which was 

quite at variance with that commonly accepted "by those adher

ing to the retributionlst position. Unlike those of the 

retributionist school, the classical utilitarians did not 

conceive of the state as having a moral purpose based on an 

ideal form of justice, but rather they conceived the purpose 

of the political community to be social utility, and its 

utility was based on human needs. 

The basis of this position was laid down by Thomas 

Hobbes, who for the first time formulated a consistent 

theory which sustained the view of the state as an entity 

formed solely to keep peace and order among its members. 

Although Locke modified Hobbes' theory and viewed the state 

as necessary merely to prevent various inconveniences which 

would otherwise exist among men, he accepted the basic 

Hobbesian utilitarian view of the state—an entity Justified 

only by its utility in terms of human needs. 

It Is understandable that a change in the conception 

of the state would bring about a change in the Justification 

for punishment. The utilitarian view of the state did in 

2k 
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fact inspire a utilitarian theory of punishment. The first 

to coherently state the connection between the utilitarian 

view of the state and the utilitarian theory of punishment 

was Cesare Beccaria in the eighteenth century* Beccarla 

accepted Hobbes' and Locke's basic ideas that the political 

community was based on a social contract Into which men 

entered to facilitate their pursuit of happiness.1 Beccaria, 

in accepting the contractual basis of the political commun

ity considered the purpose of laws to be "the greatest 

happiness shared by the greatest numbers." Hence he says, 

"Laws ... have been for the most part a mere tool of the 

passions of some, or have arisen from an accidental and 

temporary need. Never have they been dictated by a dispas

sionate student of human nature who might . . • consider 

them from the single point of viewi the greatest happiness 

shared by the greatest number." 

Not only was law to be based on social utility, but 

utility was to be the standard of human justice. "Necessity 

alone," says Beccaria, "brought Into being out of the clash 

of passions and the opposition of Interests, the idea of 

common utility which is the foundation of human justice.^ 

1. Cesare Beccaria, On Crimes and Punishments. 
trans, by Henry Paoluccl (Indianapolisi Bobbs-Merrill, 19^3)» 
p. 6. 

2. Beccaria, p. 8. Paolucci points out that "there 
is no question that Jeremy Bentham, who made the formula 
famous first encountered it here." Beccaria, footnote, p. 8. 

3. Ibid., p. 65. 
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Beccarla explains that human justice differed from divine 

justice, that human or political Justice "being merely the 

relation between a given action and the ever varying condi

tions of society, is subject to change to the extent that 

the action in question may become necessary or useful .to 

society." For Beccarla, while it is the job of theologians 

"to determine the boundaries between the just and the unjust 

with regard to the intrinsic wickedness or goodness of ah 

act, to determine the relation of the politically just and 
h, 

unjust pertains to the statesman." 

Not only does political justice differ from natural 

justice, but natural justice cannot be enforced through pol

itical means, that is to say, crimes against natural Justice 

cannot be planished by political rulers since "the weight of 

sin depends on the inscrutable malice of the heart, which 

can be known by finite beings only if it is revealed. How 

then can a norm for punishing crimes be drawn from this?"5 

The only measure of crimes punishable by political means, 

therefore, must be "the harm done to society."** Beccarla, 

thus explains when a crime is punishable—i.e., when it is 

harmful to society. He also explains In broad terms why 

punishment is necessary at all. His explanation views man 

and society in essentially Hobbesian terms when he states 

4. Ibid., p. 6. 

5. Ibid.. p. 66. 

6. Ibid., p. 6*U 



that "some tangible motives had to be Introduced ... to 

prevent the despotic spirit which is in every man, from 

plunging the laws of society into its original chaos. These 

tangible motives are the punishments established against in

fractions of the laws."'' Punishment (or the fear of punish

ments) are thus necessary to "counterbalance the powerful 

impressions of the private passion that oppose the common 

good."® 

Beccaria's concern in his book On Crimes and Punish

ment was not with the theoretical basis of punishment, but 

rather with the practical concern of limiting the crimes 

punishable by the political community. His theoretical 

account of the foundation of political community and the 

essence of human justice justified the limitation of pun

ishment by showing that punishments which exceeded what was 

necessary for "the protection of the deposit of public 

security"9 were, by their nature, unjust. Beccaria's theory 

also showed that "they were in error who believed that the 

true measure of crimes is to be found in the intention of 

the person who commits them" because even those intending 

evil might not be harming society and hence ought not to be 

punished."1"0 Although Beccarla was responsible for laying 

7. Ibid.. p. 12. 

8. Ibid. 

9. Ibid., p. 13. 

10. Ibid.. p. 65# 



the foundation of the utilitarian conception of punishment, 

It was David Hume who refuted the natural law theory so 

successfully that it thoroughly discredited any conception 

of punishment based on non-utilitarian grounds. The natural 

law theory always professed to show that there were rational 

principles of right or Justice or liberty. This was a con

fusion for Hume since in these cases where a way of acting 

is said to be right or good, the reference is not to reason 

but to some human Inclination or desire or propensity. 

Reason in Itself dictates no way of acting. Reason Is the 

guide of conduct only In the sense that it shows what means 

will reach a desired end or how a disagreeable result can be 

avoided. Social values like Justice involved conventions 

which referred for their authority to utility or ultimately 

to their relation to human motives and propensities to 

action.'1'1 And since social values had to relate to their 

utility, the rationale for punishment likewise was mere 

utility. 

The crime which is punishable itself is not evil 

for Hume though it can be contrary to rules of morality or 

12 
religion which are set up because of their utility. 

11. George H. Sabine, A History of Political 
Theory. (3rd ed., New Yorki Holt, Rinehart & Winston, 1961), 
PP* 599-601. Sabine gives this excellent condensation of 
Hume's destruction of the natural law theory. 

12. David Hume, A Treatise of Human Nature, ed. by 
L. A. Selby-Blggs (Oxford« Clarendon Press, I960), footnote, 
p. 411. 
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Although Jeremy Bentham absorbed Hue's basic utili

tarian position, his specific utilitarian conceptions of 

punishment are probably attributable to Beccarla who wrote 

extensively on the subject of punishment itself. While 

Beccarla and Hume accepted the existence of the state and 

its conventions as utilitarian instruments! Bentham grounded 

that supposition on human psychological dispositions. Fur-

thurmore, Bentham accepted utilitarian ethics as a basis for 

private as well as public morality* Hence Bentham states, 

"Nature has placed mankind under the governance of two 

sovereign masters,.* pain and pleasure* It is for them alone 

to point out what we ought to do as well as to determine 

what we shall do* On the one hand the standard of right and 

wrong, on the other the chain of cause and effects are 

13 
fastened to their throne. They govern us in all we do." J 

Bentham advocated the principle of utility—"that principle 

which approves or disapproves of every action whatsoever 

according to the tendency which at appears to have to aug

ment or diminish, the happiness of the party whose interest 

is in question. 

Bentham extended private utilitarian ethics to the 

state. Hence "private ethics has happiness for its end," 

13. Jeremy Bentham, "An Introduction to the 
Principles of Morals and Legislation," The Utilitarians 
(Garden City, N. Y.i Doubleday and Co., 1961), Ch. 1, p. 17. 

1^. Ibid. 
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"legislation can have no other."The end of the law," 
"j ZT 

says Bentham, "is to augment happiness." 

Although Bentham grounds his view of the state on 

individual ethics, his conclusion with regard to the utili

tarian purpose of the state is similar to Beccaria's. 

Likewise, his conception of the end of punishment is similar 

to Beccaria^. Although Beccaria considers that the end of 

punishment is to deter in order to prevent chaos, and Ben

tham views it as an instrument to augment general happiness, 

stilli both amount to the same thing, i.e., punishment is 

justified by its utility by serving as a deterrent. 

Accepting this utilitarian concept of punishment, 

Bentham limits, as did Beccaria, the sphere of punishable 

activity. "No act ought to be an offense but what is detri-
i 

mental to the community. The good of the community cannot 

require that any act should be made an offense which is not 

liable In some way or other to be detrimental to the 

community."1? 

Bentham is specific with regard to the principle end 

of punishment, namely, to control action. "That of the offen

der it controls by its influence either on his will, in which 

case it is said to operate on the way of reformation, or on 

his physical power in which case it is said to operate by 

disablement} that of others it can influence in no otherwise 

15. Ibid.. XVII, p. 275. 16. Ibid.. XIII, p. 162. 

17. Ibid.. XVI, p. 192. 
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than "by its influence over their wills; J.n which case it is 

said to operate in the way of example.wly 

Unlike the retributionist position, the utilitarian 

position exemplified by Bentham does not view punishment as 

a good in itself* Bentham says* "all punishment in itself 

is evil," and "if it ought at all to be admitted it ought 

only to be admitted In as far as it promises to exclude some 

greater evil."1^ "By reforming the criminal, by deterring 

him from similar offenses, in the future or by directly pre

venting further offenses • * • the good that comes out of 

punishment may outweigh the evil of suffering deliberately 

inflicted* Without such effects • • • the institution would 

20 
be unjustified." Bentham emphasizes this point when he 

says, "if we could consider an offense which has been com

mitted as an isolated fact the like of which would never 

recur, punishment would be useless* It would only be adding 

21 
one evil to another*" 

Punishment is unjustified according to Bentham not 

only when the crime cannot be repeated, but when the offense 

may be prevented or cease by Itself without punishment (for 

18* Ibid* * Notes on Ch* XIII, p* 33^* 

19* "Ibid*, XIII, p. 162* 

20* Benn, "Punishment," p. 30* 

21* Jeremy Bentham, "Principles of Penal Law," 
Works, ed. by John Bowrlng (Edinburght William Taiti, 1843), 
p* 39o« 
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example* by instruction) or when the crime does not have 

22 
mischievous consequences to the rest of society. 

If as Bentham sees lt( the value of punishment is 

only in that it acts as a deterrent! it follows that 

extremely harsh punishment might be Justified even for a 

trivial offense in some cases, especially If they are easily 

committed. William Paley, writing some years before Bentham 

in fact came to this conclusion, remarking, "The ease with 

which human government is established requires that its 

regulation be adapted to the suppression of crimes* This 

end, whatever It may do in the plans of infinite wisdom, 

does not in the designation of temporal penalities always 

coincide with the proportionate punishment of guilt. 

Bentham, however, does not come to the same conclu

sion as Paley in this respect. For Paley is concerned only 

with the prevention of crime, whereas Bentham views the 

prevention of crimes as but a subheading under the general 

promotion of happiness. Since mischief must be prevented 

if happiness Is to be promoted and since both crimes and 

punishments are mischief, both evils, that of punishment and 

that of the crime must be considered. "If the evil of the 

punishment exceed the evil of the offense, the punishment 

will be unprofitable} the legislator will have produced more 

22. Bentham, "An Introduction to the Principles 
of Morals and Legislation," Ch. XIII, p. 162. 

23. William Paley, The Principles of Moral and 
Political Philosophy (6th ed., Londom R. Faulder, 1788), 
Vol. II, Bk. VI, p. 273-27**. 



33 
2 k 

suffering than he has prevented . . . ," Thus, punishment 

for Bentham is Justified if it deters and if the suffering 

involved is not greater than that which would result if he 

were not punished. While later utilitarians rejected many 

of Bentham's specific assumptions about the nature of the 

state, they still retained Bentham's basic notions concern

ing punishment.Thus Thomas Hill Green conceived the role 

of the legislator as more than Just that of promoting happi

ness. The state had a role in providing conditions allowing 

for moral development of its people. Further for Green, 

contrary to Bentham, the state's utilitarian role in aiding 

man to develop was a positive and active role. Nevertheless, 

Green accepted Bentham's views concerning punishment that 

"the primary reference in punishment as inflicted by the 

state is not to the effect of punishment on the person pun

ished, but its effect on others." Punishment for Green 

however, does not aim to prevent a general diminuation of 

happiness, as Bentham thought, but it prevents encroachments 

on the rights that it is the business of the state to uphold. 

By associating violation of rights with the terror of punish

ment, the importance of rights is emphasized. "Punishment," 

says Green, "is not Just unless the act punished is an 

intentional violation of-real right or neglect of real 

2k, Bentham, "Principles of Penal Law," p. 397« 

25. While J. S. Mill had much to do with revising 
Bentham's utilitarianism, he is omitted here because his 
ideas on punishment are not particularly novel. 
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obligation which the agent could have avoided . . • ." Since 

this is the justification of punishment, "crimes should be 

punished according to the importance of the right which it 

violates." This accounts for the severity with which crim

inal negligence is in some cases punished. Green asserts 
\ 

that when rights are violated, punishment is just, no matter 

how generally virtuous the victim of it is. This is because 

the protection of rights is necessary for the ultimate goal 

of social well being. 

Because Green's justification of punishment is pre

ventive, he had to explain, as did Bentham, how his theory 

would not lead to excessive harshness in punishing the 

offender in order to deter others. Green addresses himself 

to this dilemma when he explains that the punishment should 

be no harsher than what is necessary to inspire enough 

terror to deter others from infringing on rights. Thus, "to 

shoot men down who resist a successful coup d'etat may be 

effectively preventive of further resistance to the govern

ment established by the coup d'etat but' it does not satisfy 

the true idea of punishment, because the terror produced by 

the massacre is not necessary for the protection of genuine 

rights founded on public interest."60 

26. T. H. Green, Lectures on the Principles of 
Political Obligation (Londont Spottswoode, Ballantyre and 
Co., I960), p. 188. 
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When Green views the role of punishment as utilitar

ian—i.e., to protect real rights—he excludes the use of 

punishment for strictly moral offenses. "The state in its 

capacity as the sustalner of rights has nothing to do with 

the amount of moral depravity in the criminal • . • ."2? 

In his analysis of the essence of punishment, Green 

states that punishment is both preventive and retributive.2® 

In explaining why his conception of punishment is retribu

tive, Green states that the criminal "should be punished 

Justly."2^ To say that anyone who is punished must be pun

ished Justly is not, however, the same as a truly retribu

tive position which states that a criminal deserves to be 

punished because he has committed the crime. Green sounds 

like a retributionist when he says that "the criminal should 

have his due,"3° but the rest of his argument clearly indi

cates the utilitarian position that a criminal is to have 

his due only when it is useful to society.Although Green 

points out that "the justice of the punishment depends on 

27. Ibid., p. 191. 28. Ibid., p. 181. 

* 29. Ibid.. p. 184. 30. Ibid., p. 184. 

31. Ibid., p. 194. That Green's theory of punish
ment is truly utilitarian and not at all retributive as he 
says, can be seen in his statement that "an intentional 
violation of a right must be punished, whether the right 
violated is one that should be a right or no, on the 
principle that social well-being suffers from violation of 
any established right . . . ." 



the Justice of the general system of rights not merely on 

the propriety with reference to social well-being of main

taining this or that particular right which the crime 

punished violates," nevertheless it is clear that even if 

the punishment in the objective sense is not Just (i.e., 

the rights it protects are unfair) still this type of pun

ishment is acceptable. 

This view of punishment as necessary to prevent 

social damage rather than as an institution which is Justi

fied in Itself as meting out Just retribution for the 

wicked, apparently still warrants defense even today. One 

of today's most outstanding proponents of this position is 

Lady Wooten. In her book Crime and The Criminal Law she 

argues that the object of punishment is to punish anti

social acts rather than immoral actions. Her position is 

that there are no inherently evil acts, i.e., that all 

actions must be related to social consequences in order to 

be Judged immoral. Further she argues that wickedness or 

Immorality is an other-worldly matter which is not the busi

ness of the state to punish. "The good citizen will 

doubtless experience different degrees of guilt according 

as he may have stabbed his wife, engaged in homosexual 

intercourse, omitted to return his library book or failed to 

prevent one of his employees from watering the milk sold by 

his firm. Technically these are all crimesj whether or not 

32. Barbara Wooten, Crime and the Criminal Law 
(Londoni. Stevens and Sons, 1963)» P* 
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they are also sins Is a purely theological matter with which 

law has no concern."33 

Finally, Wooten asserts that the acceptance of the 

retributive theory makes It impossible to handle one of the 

most serious and prevalent crimes of modern society, crimes 

of negligence. She states that "in the modern world . • • 

as much and more damage is done by negligence or by indif

ference to the safety or welfare of others as by deliberate 

wickedness#"^ Hence, for her, the only sensible view of 

punishment is that which justifies punishment of actions due 

to "carelessness, negligence and even accident,"^ i.e., the 

utilitarian view. 

Wooten asserts that the end of punishment Is not 

only preventive but reformatory as well. Her view of pun

ishment as reformatory is based partially on utilitarian 

consideration that for the good of society offenders must 

be treated therapeutically. 

The view of punishment as reformative as well as pre

ventive (whether for the benefit of society tor of the crim

inal) has long been accepted by utilitarians in general. 

Both Bentham and Green recognize the reformative end of pun

ishment as a legitimate end of punishment consistent with 

utilitarian thought.^ 

33. Ibid.., p. 46. 3*f, Ibid., p. 55. 

36. Ibid.. p. 52. 

37« Bentham, "Principles of Penal Law," p. 334* 
and Green, p. 181. 
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For Bentham and Green, however, the reformative 

aspect of punishment had to be coincidental with the primary 

aim of punishment which was a deterrent to others* 

The most recent substantial contribution to the 

utilitarian view of punishment has been made by those who 

consider punishment to be solely reformative. This view 

that punishment was to benefit society by being reformative 

was first seriously advocated by Robert Owen.-^ Owen 

believed that in a truly rational society all punishment 

would be unnecessary. "When this rational society shall be 

formed and men individually and generally shall be trained 

to act in accordance with it, then shall human punishment 

and reward cease and cease forever."^® Thus, for Owen, 

criminals were formed by their environment which was condu

cive to creating criminals. But with proper training and 

education crime would be eliminated. If one raised with 

proper education in a rational society still committed crim

inal acts, this person would be an abnormality who would 

have to be treated. Says Owen, "As any parties thus trained, 

37. Owen was a "utilitarian" only in the ethical 
sense of the term. In political terms, of course, he was 
a socialist and Utopian. 

38. Robert Owen, "Essays on the Formation of Human 
Character," in Edmund L. Pincoffs, The Rationale of Legal 
Punishment (New Yorki Humanities Press, 1966), p. 98. 
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educated and placed who should act in opposition to the 

happiness of society individually or generally, could do so 

only by being afflicted with mental disease, individuals so 

acting shall be placed within a house of recovery, treated 

as mildly as the case will permit and kept no longer within 

the house and Its immediate and external enclosures than is 

necessary to reproduce a sound state of health."*^ 

Contemporary clinical psychiatrists and criminolo

gists have adopted the same basic philosophical ideas 

behind the utilitarian reformative approach to punishment, 

although more sophisticated than Owen, they accept his basic 

contention that crime is not solely attributable to the crim

inal's wickedness but to a large extent is attributable to 

the criminal's abnormal condition, brought on not by him 

but by the circumstances of his life. Secondly, they have 

accepted the view that the criminal is sick. "We can assume 

the criminal to be a mentally sick man and can then assume a 

more tolerant or charitable attitude toward the doer if not 

the deed."**'0 "We have to treat them as psychologically sick 

people which in every respect they are. It is no more 

reasonable to punish these Individuals • • . than it is to 

punish an individual for breathing through his mouth because 

39• Owen, "The Book of the. New Moral World," 
in Pincoffs, p. 100. 

^0. Gregory Zilboorg, The Psychology of the Criminal 
Act and Punishment (New Yorkt Hareourt Brace and Company, 
195^). P. 80. 
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of enlarged adenoids*" "The most Important development of 

the past few years lies ... in the fact that the impossi

bility of keeping a clear line "between the wicked and the 
|to 

weak-minded seems now to "be officially admitted." 

Because the criminal is sick he is to be treated 

medically. Wooten goes so far to predict that the "formal 

distinction between prison and hospital will become blurred 

and one may reasonably expect eventually obliterated alto

gether. Both will be . . . places ... in which offenders 

receive treatment which experience suggests is most likely 

to evoke the desired response." J 

Finally, although the ultimate purpose of these 

criminologists is the basic utilitarian ideal of combating 

crime, most of these criminologists view reform through 

treatment rather than deterrence as the most effective way 

of bringing about this end. Hence Karl Menninger, one of 

the most outstanding criminal psychologists, states, "to 

renounce vengence as a motive for punishing offenders leaves 

us with the equivlcal justification of deterrence. This is 

a weak and vulnerable argument Indeed, for the effects of 

punishment In this direction cannot be demonstrated by 

41. Benjamin Karpman, "Criminality, Insanity and 
the Law," Journal of Criminal Law and Criminology. XXX 
(July, 1939). P. 5^. 

42. Wooten, p. 73. 

43. Ibid.. p. 79. 
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sound evidence or research . . , "it is facile and 

fallacious to assume • . . that human beings in general can 

"be conditioned by threats of punishment • . . . "^ Gregory 

Zilboorg, another outstanding criminal psychologist, also 

voices the same opinion that "no realistic results can be 

brought forward to support the claims of the principle of 

the deterrent effect#Zilboorg points out that "the man 

who is about to kill someone does not always, if ever, think 

of the consequences • • • • As a matter of fact, there 

seems to be a sort of indifference with regard to the con

sequences of the act."**7 

Although those who view punishment as reformative 

differ from classical utilitarians on the method to control 

criminal acts, both still share the same ultimate goal with 

regard to punishment to control criminal acts. Both view 

the criminal act as socially damaging. In this they differ 

sharply from the retributive approach which considers the 

ultimate goal of punishment to serve justice by rendering a 

criminal his just due, and which views the criminal act not 

primarily as social damage, but as an immoral act for which 

the offender is morally responsible. 

44. Karl Menninger, The Crime of Punishment (New 
York: The Viking Press, 1968), p« 206. 

45. Ibid., p. 208. 

46. Zilboorg, p. 27. 

47. Ibid.. p. 29 
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In order to evaluate the validity of these 

approaches, one must investigate their assumptions in a 

logical manner and at the same time one must investigate 

the consequences of accepting either one of these approaches 

to the problem of punishment. 



CHAPTER IV 

CRITICAL ANALYSIS AND EVALUATION 

The Retributive Approach 

Before attempting to evaluate retributive and class

ical theories of punishment, the issues must be clearly 

understood* Recently a number of theorists (A. M. Quinton, 

J. Rawls) have taken the position that there is no argument 

between the utilitarian and retributive theories of punish

ment. They interpret retributivism as consisting of the 

view that only the guilty are to be punished. "What retri-

butlonists have rightly insisted upon it that no man can be 

punished unless he is guilty, that is, unless he has broken 

the law."-'' Quinton argues that retributivism is not a moral 

but a logical doctrine and that it does not provide a moral 

Justification of the infliction of punishment, but an eluci

dation of word.2 "Punishment, as defined by the retrlbu-

tionist is infliction of suffering on the guilty and not 

simply infliction of punishment, and therefore, cannot be 

1. J. Rawls, "Two Concepts of Rules," in The 
Philosophy of Punishment, ed. by H. B. Acton, (London« 
St. Martin*s Press, 1969), p. 109» 

2. A. M. Quinton, "On Punishment," Analysis. XIV 
(195*0» reprinted in Freedom and Responsibility, ed. by 
Herbert Morris (Stanford, Calif.; Stanford University Press, 
1961), p. 513. 

3̂ 
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inflicted on the innocent."-* Since retributionists have 

only a logical point to make, while the utilitarian position 

has a moral point, there is, therefore, no genuine dispute 

between them. The retributionist answers the question, 

"When (logically) can we punish?" The utilitarian, the ques

tion, "When (morally) may we, or ought we punish?"^ 

While the above interpretation may be appealing for 

those who hold a basically classical utilitarian position, 

and who cannot fathom another moral approach to punishment, 

nevertheless, it is not a correct understanding of either 

the classical or the modern retributivist position. Of 

course, all retributionists hold that punishment is to be 

inflicted only on the guilty but it is also a moral, and not 

merely a logical position, holding that there is a moral 

command to punish when wrong-doing has been committed. 

Thus, when Kant says that even when society has been dis

banded, it is a duty to punish the last murderer lying in 

Jail,^ he is not merely asserting that only when a person 

is guilty he should be punished. Rather, he is asserting 

that his punishment is justified because he is guilty. Even 

the very modern retributionists have not abandoned the basic 

assumption that "the fact that a person has committed a 

moral offense provides a sufficient (not Just necessary) 

3. Ibid.. p. 51^-. 

4. Ibid.. p. 513. 

5. Kant, p. 198. 



45 

reason for his being made to suffer." The retributionist 

theory correctly stated is quite irreconcilable with the 

utilitarian position. 

Now it is clear that the basic assumption of retri-

butionism is that the criminal deserves to suffer, yet the 

basis of this assumption is highly questionable. What should 

make us think that it is right that a criminal should suffer? 

There are several possibilities! first, one can appeal to 

Biblical authority. Certainly the Bible (or God) seems to 

condone punishment for the guilty. Most noteworthy is the 

fact that the Biblical commands to punish practically always 

conclude with phrases such as "and thou shalt put away the 

evil from the midst of thee," indicating that the main pur

pose of punishment is simply to expiate the evil and to 

punish the offender because of the evil he has done.? Yet 

if one appeals to Biblical authority it can be shown that 

with more intense investigation Biblical views of punishment 

are as utilitarian as they are retributive. Hence, the ulti

mate end of Biblical punishment is often aimed at the 

deterrence of other crime, and not just to cause suffering 

of the wicked. Thus, the reason for expiating the evil is 

often given that "all Israel shall hear and fear, and shall 

6. C. W. K. Mundle, "Punishment and Desert," Philo
sophical Quarterly. Vol. 4, No. 16, (195*0, p. 216, 228. 

7. See Deuteronomy 1316, 17«7» 19»18, 21s21, 22»24, 
24»7, 17<12, 19»13. 
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do no more any such wickedness as this • • • ."® "And those 

that remain shall hear and fear and henceforth commit no 

more such evil • • • 

Most secular retrlbutlonlsts of course are not con

cerned with Biblical approval. They contend that the guilty 

should suffer not because of Biblical authority but because 

It Is just that a criminal be punished. However, one can 

accept that a criminal deserves to be punished or that 

"justice demands punishment" only If he understands what 

true Justice Is. How Is one, therefore, to know what true 

"Justice" is? There are those who claim that knowledge of 

Justice and right is implanted in all human beings—that 

there are certain self-evident truths known to everyone 

always. Unfortunately, empirically speaking, there is a 

wide divergence in opinion over what is self-evident and 

over what justice demands. 

Others maintain that we can know what justice is 

since there is a morality based on a natural law which can 

be found out by an understanding of the human condition. 

Given the basic common problems of men the world over, 

psychology or sociology can discover that unless certain 

moral standards are respected, unless psychological and 

social demands are satisfied, a system cannot function 

8. Deuteronomy 13»7» 

9* Deuteronomy 19»20. See also Deuteronomy 281^6, 
2»21. 
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successfully.10 Yet this approach does not necessarily lead 

to the conclusion that we will know what true morality Is* 

For even If we set up standards which are in accordance with 

man's psychological and social nature* these may not be 

moral, but may simply be very useful in keeping a system 

functioning* (In other words, functionally necessary rules 

do not automatically aquire the status of moral rules or 

criteria of Justice.) 

Modern natural law theorists argue that moral stand

ards of right or justice can be arrived at through anthro

pological findings which have discovered that every society 

has some ethical standards that appear universally.11 But 

even if it could be shown for example that incest is a uni

versal taboo, this is no proof that incest is objectively 

evil and contrary to moral laws. This is so because no 

normative conclusion can be deduced from empirical facts. 

It does not follow that something is objectively evil or 

valuable from the factual premise that it is being discour-

12 
aged or valued. Thus natural law theorists have not been 

10. H. L. A. Hart, The Concept of Law (New Yorki 
Oxford University Press, 1961), p. I89-I95. 

11. Leo R. Ward, "The Natural Law Rebound," 
Review of Politics. (January, 1959)» P* 126-128. 

12. Felix E. Oppenheim, "The Natural Law Thesis» 
Affirmation or Denial?," APSR. 51 (March, 19^7)» P» 4-6. 



able to show that there is any absolute moral standard 

outside the legal system Itself.^ 

If one cannot appeal to religious authority or to 

natural law to know what justice is, the statement that pun

ishment is Just, or that Justice demands that the guilty 

should suffer, only reaffirms that punishment Is right with

out giving grounds for thinking so. 

Benn points out that because the retributionist 

position does not Justify itself or rather denies the need 

for Justification of punishment, the theory is unaccept

able.1^ He further asserts that if the institution of 

punishment cannot be Justified in utilitarian terms (i.e., 

it has advantages) then it cannot be Justified at all. 

If Benn is establishing his own theory of why we 

should punish, he makes sense. But as a critic of the retri

butive view he is unfair. It is not true that the retribu

tive theory denies the need for the Justification of 

punishment. It Justifies it by saying it is moral, which it 

feels can be determined. True, the retributive position 

does not Justify punishment on utilitarian grounds, but it 

doesn't want to, and it cannot be criticized for not valuing 

13• I do not mean to imply that believers in moral 
absolutism or in natural law necessarily adhere to the 
retributive position. Many who believe in the objectivity 
of morality could certainly maintain that morality does not 
demand that criminals suffer. 

14. S. I. Benn, MAn Approach to the Problem of Pun
ishment," Philosophy. XXXIII (October, 1958), as printed in 
Freedom and Responsibility, ed. by Herbert Morris (Stanford* 
Stanford University Press, 1961), 
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classical utilitarian ethics* A person who says It Is wrong 

to mutilate a dead body because It Is an Insult to human 

dignity cannot be criticized because his argument does not 

show what advantages are involved by not mutilating the 

body. 

However» although one cannot critlze the theory by 

saying it is not useful or does not yield advantages* we 

may be forced to reject it because it does not make sense in 

its own terms, i.e., it does not provide, for many, a satis

fying explanation of how the justness of the institution of 

punishment can be known. 

Since the major assumption of the retributive theory 

is that the criminal deserves to be punished, It follows 

from this that the criminal must be doing evil or moral 

wrong. Yet there are many punishable crimes that are not 

morally wrong, such as failing to stop at a stop sign. 

Furthermore, many legal crimes can themselves be unjust. 

And it certainly cannot be just to punish a person who has 

violated an "unjust" law. For example, it cannot be just to 

punish an officer in Nazi Germany who might have refused to 

carry out its laws. Thus, when the retributionlst talks 

about punishment as being deserved he must be referring to 

punishment of a criminal who has committed both a moral and 

legal offense.^ 

15. Mundle, op. cit., p. 77. 



The main reason for retributive punishment, then* 

would apparently be because moral wrong had been committed* 

How, then, do retrlbutlonlsts justify purely legal punish

ment when no moral wrong has been committed? Do they 

Justify this type of punishment on utilitarian grounds? 

They are not clear on this point. And then, of course, If a 

criminal deserves to suffer for a moral offense, It seems 

that a consistent retrlbutlonlst should advocate punishing 

all moral offenses* Whether or not it is the business of 

the state to punish moral offenses is highly debatable. (We 

will come back to this problem later.) 

Even now if one accepts the general retributive 

position that criminals deserve to suffer, one must further 

assume that the state has a right or a duty to punish him.1^ 

It is indeed possible for someone to believe that criminals 

or the wicked ought to suffer but that God alone has the 

authority to punish them. It is in fact interesting that 

Beccaria, who first formulated the utilitarian principle of 

punishment, believed that there was a Divine retributive 

punishment, i.e., that the wicked should suffer. But the 

meting out of such justice is the province of God alone. 

"If he has established eternal punishments for anyone who 

disobeys his omnipotence, what insect is it that shall dare 

16. Hegel and Kant maintain that retrlbutivlsm 
assumes the criminal is a responsible agent and that he is 
a rational being, hence, he Is to be held accountable for 
his actions, yet although a person is considered account
able it does not necessarily follow that the state should 

- punish him. 
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to take the place of divine justice?"1? For Beccarla, It is 

presumptous of man to think he can fill the godly role of 

punishing the wicked. Thus* one can believe in Divine retri

butive punishment or that the wicked should suffer, while 

maintaining that the state is not the agent to Impose cosmic 

justice. On what gounds» then, does the retributionlst con

sider It the duty or right of the state to punish? On the 

grounds that the state is an agent for enforcing cosmic 

justice. This once again brings us back to the proper role 

that the state should play. (To be considered in the next 

chapter.) 

Since secular retributionists conceive the role of 

the state as an enforcer of morality, some utilitarian 

critics pose the following questions Since the state, for 

retributionists, has a moral duty to punish, why should it 

not also have a moral duty to forgive?1® This criticism, 

however, is based on a fallacious assumption concerning the 

role of the state as viewed by secular retributionists. It 

is true that the modern retributionists* view of the state 

might be considered erroneous because it attempts to rele

gate to the state the Divine duty of enforcing justice, but 

in no other sense do retributionists attribute godly 

17. Beccarla, On Crimes and Punishments, p. 65* 

18. Hastings Rashdall, The Theory of Good and Evil. 
(2nd ed., London» Oxford University Press, 19^8), I, 305. 



qualities to the state. Hence, whereas God is conceived of 

as a loving, forgiving creator who dispenses justice, the 

state is not conceived of as doing all these things but 

rather only dispensing justice and enforcing morality upon 

society* The utilitarian thus cannot criticize retribu-

tionists for not Including in their concept of the state a 

broader one than they have, unless of course, a good reason 

could be shown for so doing, and obviously this is not the 

intent of the utilitarian critics* 

Utilitarians who criticize retributlonlsts for not 

forgiving can do so on two grounds. The first is that if 

the state has a duty to punish, it has a duty to forgive, ' 

since having accepted Divine powers, for the state, the 

state is bound to act In a Godly fashion in other respects* 

(This I have shown to be incorrect.) The second criticism 

is that since retributlonlsts are so concerned with moral

ity, (even if the state does not reflect all the Godly 

qualities) the state should forgive offenders because it is 

morally right to do so. Here the critics do not understand 

what is morally right for the state. It is not morally 

right for the state to forgive. This is because of its role 

as an enforcer of justice. The state, as the enforcer of 

justice, has the moral right (duty) to punish, not to for

give. The only person who has a moral right or duty to 

forgive is the injured party (who, by the way, has no moral 

right to punish). Whether an agent has certain moral rights 



and duties depends on his role. A state has no moral right 

to forgive a person who has killed or maimed an Individual 

even If that Individual or their spouse or children forgive 

the criminal* 

The retributive position thus Is logically consis

tent once one accepts the basic assumptions upon which It 

Is built. But It Is these assumptions which are unaccept

able to utilitarian critics. 

At the beginning of this chapter, I presented a mod

ern attempt by utilitarians to "write off" retributlonism as 

a theory separate from utilitarianism. Before leaving the 

evaluation of retributive thought, I would like to mention 

another trend which attempts to view the retributive theory 

as possessing merely a historical or psychological truth,*9 

and hence, again, one which would not necessarily conflict 

with utilitarian views. Hastings Rashdall in particular 

views the retributive theory of punishment as an explanation 

of how in the past (or present) people did (or do) view pun

ishment, i.e., most people find it just (or found it just) 

that the criminal suffer because of the moral evil he has 

committed. This is close to Durkhelm's views on punishment. 

19. Rashdall, op. clt.. p. 291. 
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A Word About Durkhelm 

Durkheim explains that people find it just that the 

criminal suffer because the criminal has offended sentiments 

which are strongly ingrained in society.20 Punishment serves 

Mto avenge something sacred#Thus the true function of 

punishment "is to maintain social cohesion intact." "It does 

not serve, or else only serves quite secondarily, in correct

ing the culpable or in intimidating possible followers."22 

Durkhiem's theory is really a mixture of retributive 

and classical utilitarian Ideas because although punishment 

is expiatory* it functions to protect society. In fact, pun

ishment produces socially useful consequences only because 

it is viewed as retributive.2^ 

Durkheim seems to be justiflng punishment ultimately 

because it is useful in preserving society. The society or 

moral system so preserved may be good or bad, useful or use

less. Durkheim himself says that since the morality of a 

system is produced through historical development, since 

the moral system "carries the mark of circumstances of every 

kind which society has gone through in its history," it 

would be miraculous, then, If everything we find there were 

20. Emile Durkheim, The Division of Labor In Society, 
trans* by George Simpson (New Yorki The Free Press, 1965)» 
P. 77. 

21. Ibid.. p. 99. 

22. Ibid.. p. 108. 

23- Ibid.. p. 109. 
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adjusted to some useful end. "Among the inclinations and 

tendencies that the Individual has received from his ances

tors, or which he has formed of himself, many are certainly 

of no use . • • • 

The question arises, of course, If society's moral 

system Is not particularly useful or good, then why preserve 

It? The same, of course, applies to punishment. How can 

Durkhelm justify an Institution simply because It preserves 

moral systems (which may be cruel and barbaric)? The fact 

Is, however, that Durkhelm Is not justifying punishment, In 

the moral sense. He Is speaking as a sociologist, not as a 

political moralist. Hence he says, "We seek, at the moment 

to define punishment as it is, or has been, not as it ought 

to be."2^ 

Durkhelm's theory of punishment, while interesting 

from a historical or sociological point of view concerning 

the role punishment has played, can thus not Inform us as to 

the role punishment should continue to play. While Durkhelm 

is sophisticated enough to realize this, others may be 

tempted to view Durkhelm's theory as a rationale for punish

ment. This Is dangerous. The purpose of an institution can 

change considerably through man's re-evaluation of It. 

Thus, for example, at one time governments were looked upon 

as acting to fulfill the Divine Will. Instead of accepting 

2**. IMd.. p. 107. 

25. Ibid., p. 88. 
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this role of government as an unalterable fact, man began to 

consider what the role of government should be. The purpose 

of government began to be conceived as that of serving 

Individual wants and needs. Eventually the role of govern

ment changed with man's conception of It. 

In a similar manner, although Durkheim's analysis of 

the role punishment has played Is extremely plausible, still 

one must ask what should the role of punishment be, and what 

can it be? Durkhelm's theory of punishment is, therefore, 

fundamentally different from the retributive and also the 

classical utilitarian positions which seek to explain why we 

should punish.2^ 

To write off the retributive position as simply an 

historical or psychological truth is unfair and inaccurate. 

Bather, it must be evaluated for the moral and political 

positions which it in fact takes. 

26. Although Durkheim does have moral preferences 
which penetrate his work, still his theory of punishment 
in itself may be mistakenly taken to be a purely descriptive 
analysis. 



CHAPTER V 

THE UTILITARIAN APPROACH EVALUATED 

One of the main differences between the classical 

utilitarian theory of punishment, as originally formulated 

by Beccaria and Bentham, and that formulated by retributive 

theorists, was that for these utilitarians crime was not a 

moral wrong but a socially damaging act which had to be 

controlled. Therefore, in principle, punishment as viewed 

by these utilitarians was not too different from "the incon' 

venience, say by quarantine regulations, on innocent indi

viduals for the good of the community."1 The whole system 

of crime and punishment, then avoided such notions as evil-

doing. 

Obviously such a theory, if fully accepted by 

society, would lead to a tremendous increase in crime since 

the threat of punishment alone, without any moral condemna

tion by society, is not very effective as a deterrent. But 

even if such punishment could be effective, it takes a very 

simple minded utilitarian, such as Bentham, to think it 

right to view all crimes as no more than social damage. 

Certainly such crimes as extortions, the rape of a young 

1. W. D. Ross, The Right and the Good (Oxfords The 
Clarendon Press, 1930), p» 56* • ~ 

57 
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girl, etc., are morally wrong and are to be viewed as such 

by society. Indeed, later utilitarians realized this. T. H. 

Green not only considered many crimes as immoral but viewed 

the deterrent role of punishment as a means of instilling a 

proper regard for the rights of others. Another utilitarian, 

Hastings Rashdall, made this point more expliciti "It is 

true that the word deterrence hardly expresses adequately 

the fact that the good which punishment confers on society 

is, in part, a spiritual goodi that it tends not merely to 

deter men from committing crime, but to impress upon their 

minds the idea that crime is wrong—something to be avoided 

and hated for its own sake.This is because "popular 

ideas as to the moral gravity of many offenses depend largely 

upon the punishment which is awarded to them by the criminal 

courts."^ More recently A. H. Ewlng has taken the similar 

view that punishment is a sign of condemnation by society of 

an act as Immoral and is "a striking way of bringing home to 

him (the criminal) as far as external symbols can, the wick

edness of his conduct 

Although this modification (addition to) the classi

cal utilitarian theory adds the idea of the moral gravity of 

crime, it opens itself up to the criticism that many 

2. Rashdall, op. clt.. p. 306. 

3. Ibid.. p. 296. 

A. C. Ewlng, The Morality of Punishment (Londont 
K. Paul Trench, Trubner and Company, 1929)» P» 104. 
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punishable crimes are not immoral and should not be viewed 

as such. Of course, when liberal utilitarians refer to 

crime as immoral they mean that it is wrong because it in

fringes on the rights of others. In this sense all crimes 

(accepted by the utilitarians as crimes)* even traffic vio

lations, do ultimately infringe on rights of others and 

hence must be condemned by society as wrong-doing. Of course 

traffic violations are not on the same level of "wrong" as 

are more major offenses against the rights of others. And 

these utilitarians^ might suggest that the state can Impress 

the degree of "wrongness" in infringing on others' rights by 

the different degree of punishment it imposes for various 

offenses. 

Let me make it clear that whereas Ewlng considers 

the main purpose of punishment to be educative, other liberal 

utilitarians (Green and Rashdall) consider the educative role 

a mere supplement to the Jiain role of punishment, which is 

deterrence. Indeed, Ewing opens himself up to the criticism 

that education in the form of punishment, is certainly an 

extreme pedagogical device. 

But whether punishment is viewed as basically deter

rent or educative, the liberal utilitarian theory of punish

ment is vulnerable to the same criticism of liberal utili

tarianism in general. That is, if our concern is the 

5. See Rashdall, op. clt.. p. 296. 
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happiness or welfare of the greatest number, we may logi

cally be led to disregard minorities, or individuals for the 

sake of society. In the case of punishment, we may punish 

innocent people to Increase the deterrent effect, i.e., to 

benefit society. ' 

Hule utilitarians who do not look to the immediate 

— consequences of actions, but rather to far range effects may 

argue that the advantage derived from such punishment, in 

' the long run, is not beneficial. This is dangerous because, 

by the same sophistry, it can probably be shown that for 

certain individual cases, punishment in the long run may be 

quite beneficial to society. Furthermore, the point Is not 

that punishment of the innocent is not useful, but that it 

is wrong and unjust. And here is where the liberal utili

tarian theory in general cannot suffice as the only ration

ale for legislation, or punishment—because utility alone 

(even rule utility) can conflict with Justice. 

While evaluating the retributive approach, 1 pointed 

out that retrlbutlvism cannot be criticized because it is 

not useful (in the classical utilitarian sense) because 

retrlbutlvism doesn't seek to be useful in this manner but, 

rather it seeks justice. Similarly, one might argue that 

liberal utilitarianism cannot be criticized because it Is 

unjust, since it seeks to be useful and not just. This is 

not so, for although a retributionist will say unashamedly 

that he doesn't care if punishment is not useful, I have 
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yet to run across a liberal utilitarian who will claim that 

he doesn't care if punishment is not just* 

To be concerned with Justice done to each individual 

implies a theory which values each individual as an impor

tant entity in himself* Ethical teachings must first 

advance a position that individual human beings have a cer

tain dignity in themselves before attempting to demand 

Justice. For, if human beings are not particularly impor

tant, why bother with being Just to them? The liberal 

utilitarian theory, by not stressing the ultimate supreme 

value of individual dignity, is forced to neglect Justice. 

Kant points out the irreconcilability of liberal utilitar

ianism and Justice—utilitarianism treats man not as an end, 

but as a means to a higher purpose, a practice which is 

devastating when thinking in terms of a Just society.^ 

The classical utilitarian theory of punishment not 

only treats man as a means but views him as a being who must 

be constantly threatened, a puny, moral personality who must 

be kept in line. Hegel puts the matter succinctly when he 

says, "To base a Justification of punishment on threat is to 

liken it to the act of a man who lifts his stick to a dog. 

6. Kant, Part II, p. **9. This is why Kant says 
"Juridical punishment can never be administered merely as a 
means for promoting another good either with regards to the 
criminal himself or to civil society, but in all cases, must 
be Imposed only because the individual on whom it is in
flicted has committed a crime." p. 49. 
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It is to treat a man like a dog instead of with the freedom 

and respect due to him as a man."? 

A final criticism of the deterrent theory of punish

ment is that if used with logical consistency, it tends to 

overlook differences between crimes of negligence and crimes 

with intent. The deterrent theory, in fact, tends to go 

harsher on the latter, since the aim is crime prevention. It 

can be argued that since more people are killed in car acci

dents than by intentional murder, that the law must be harsher 

on those who are negligent in order to instill greater 

cautiousness in others, and thus prevent those crimes which 

have greater social consequences. Wooten almost arrives at 

this conclusion when she says, "No guilty intention, no crime, 

is the rule. Obviously, this makes sense if the law's con

cern is with wickedness. But it is equally obvious . . • 

that an action does not become innocuous merely because who

ever performed it meant no harm. If the object of the 

criminal law is to prevent the occurrence of socially damag

ing actions, it would be absurd to turn a blind eye to those 

which were due to carelessness, negligence or even accident. 

The question of motivation (before conviction) ... is 

irrelevant."® 

?• Georg Hegel, Philosophy of Right, trans, by T. M. 
Knox (New Yorki Oxford University Press, 1969)» P* 52• 

8. Wooten, p. 52. 
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Wooten Is extreme, and in defense of the utilitarian 

theory, it can be argued that crimes of intent may, in fact, 

be considered by liberal utilitarians as more worthy of 

punishment than crimes of negligence, since although crimes 

of negligence may cause more physical damage (or more deaths) 

in a broad sense, more social damage might be caused by a 

proliferation of crimes committed with intent. Society 

itself and all it holds important might begin to disinte

grate. 

Two of the greatest criticisms of the deterrent 

theory of punishment have been formulated by those adhering 

to the reformative approach. First, as was pointed out 

above, the reformists deny that punishment deters, citing as 

their examples kleptomaniacs and other sick criminals. Sec

ondly, they maintain that the criminal needs treatment and 

not punishment, since punishment does not decrease the prob

ability of his committing the crime again after being 

released. Those adhering to the deterrent view can reply 

that punishment does, in fact, deter and that "the fact that 

non-rational grounds of behaviour are decisive with some 

individual is not good evidence that they are equally deci

sive with all or many others.Secondly, they may not be 

willing to accept the idea that criminals are sick and that 

they need treatment. Some criminals who commit horrid crimes 

9. Ted Honderick, Punishment: The Supposed Justifi
cations (London« Hutchinson and Co., 197.0), P» ^5* 
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with apparently no logical explanation are, of course, 

obviously sick. But a person who embezzles huge sums of 

money so that he can live more comfortably, or a person who 

breaks into a store in order to feed his family and then 

shoots a policeman In panic may not be sick at all. 

The reformative approach tries to stress that the. 

offender is not wicked and is a victim of circumstances, 

(i.e., he is sick and has committed a crime because of 

social or psychological conditions which are not his fault), 

Here those adhering to the deterrent theory may agree that 

the criminal is not wicked and that he is a victim of cir

cumstances, but that nevertheless, he is not sick. 

Many consider that the fundamental difference be

tween the reformative and the other theories of punishment is 

that the reformative approach Is deterministic, that is to 

say, that it considers "man's actions to be products of 

forces largely beyond his control."10 

While some reformists do take this position, it is 

still possible for a person who is not a believer in deter

minism to adhere to the reformative theory. Hence, Wooten 

points out that "the real differences between the psychiat

ric and the legal approach has nothing to do with free will 

and determinism. It has to do with their conceptions of the 

objectives of the criminal process, with the question whether 

10. Sheldon Glueck, Law and Psychiatry (n.p.i 
Tawistock Publication, 1962), p. 6. 
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the aim of that process Is punitive or preventive, whether 

what natters is to punish the wrongdoer, or to set him on 

the road to virtue • • • 

For the sake of argument, then, we can assume that 

the reformative approach does not necessarily involve a 

deterministic outlook. But once again it does necessarily 

consider the criminal to be a sick person, to be in need of 

treatment. Thus the reformist can say man In general has a 

free will, and is responsible for his actions, but the crim

inal is not responsible since he is in a particular cate

gory; he is sick. 

Here we are faced with a theory which may be kind to 

the criminal, but which divests him of all his humanity. 

Here, once again, it is the retributionists who are most sen

sitive to man's dehumanization. Hence Bosanquet states that 

the reformative view of the criminal treats him "not as a 

human being," but, "as a patient" and thus excludes him 

IP 
"from the general recognition that makes us men."4"* "An 

offender has a right to the recognition of his hostile Willi 

it is inhuman to treat him as a wild animal or as a child 

whom we simply mold to our aims."1^ Bradley maintains that 

11. Wooten, p. 79 • 

12. Bosanquet, p. 206. 

13. Ibid.., p. 207» 



the reformative approach denies accountability or moral 

capacity to the criminal, which likens him to a beast or an 

1U 
animal." Finally, in this regard, it is clear what Hegel 

meant when he said that a criminal has a right to his pun

ishment, i.e., he has a right to be taken seriously as a 

person with a moral will who is punishable* 

The reformative view "has other disturbing ramifica

tions. First, it gives rise to the approach that society 

knows what's best and can impose Itself to remake the crim

inal to suit society's conception of a moral being. Once 

society deludes Itself into thinking it is acting in the 

interest of the criminal there is no limit to the amount of 

brainwashing or other sorts of manipulation it can engage 

in, in order to transform his moral personality. 

Bosanquet sees the danger Involved in allowing 

society to impose schemes for moral Improvement of the crim-

inal. Reformative punishment, he says, "leads society to 

the notion that the state may take hold of any man, whose 

life or ideas are thought capable of improvement and set to 

work to ameliorate them by forcible treatment 

The reformative view, in a sense is reminiscent of 

certain types of religious punishments which were looked upon 

as purges, and as beneficial to the one who suffered such 

1^. F. H. Bradley, Ethical Studies (Londoni Oxford 
University Press, I876), p. 

15. Bosanquet, p. 207. 
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punishments. To modern man, it seems presumptuous of a 

religious society to claim that it can decide or can insist 

on punishment to "benefit the criminal. Yet the modern 

reformative approach similarly claims that the state has 

authority to decide what is best for the criminal regarding 

his moral being* (In a sense, the above comparison is not 

Justified because religious punishments of the past which 

considered punishment beneficial to the criminal did not 

seek to remake the criminal's psychology, since it never 

yiewed him as sick. This is because punishment was viewed 

partially as retributive. A criminal who committed evil and 

received his punishment was absolved morally or religiously 

and hence, benefitted. Having full status of a human being 

with a respected personality, he was not conceived of in 

any way psychologically cured as a result of the punishment.) 

A second, potent criticism of the reformative theory 

is that, having as its sole goal, the reformation of a sick 

criminal, it is not concerned with justice done towards the 

criminal. It could easily advocate indefinite detention and 

treatment of a criminal who was not deemed medically sound, 

even after he had served a reasonable sentence. Indeed, one 

of these reformists proudly asserts "modern psychology holds 

out to society an altogether different approach ... an 

approach geared only to practical ends, such as the elimina

tion of antisocial conduct and not cluttered with Irrelevant, 
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philosophical • . • and ethlco-religlous beliefs."1^ 

Another asserts, "The very word Justice irritates scientists. 

No surgeon expects to be asked if an operation for cancer is 

just or not • • • Behavioral scientists regard it as absurd 

to Invoke the question of justice in deciding what to do 

with a woman who cannot resist her propensity to shoplift 

H17 
• • • • 

Certainly a criminal is not a cancer to be removed or 
• 

treated in a medical fashion! A gland, or an organ does not 

have rights. A person does' Until we accept the fact that 

we are organs or machines who are to be scientifically manip

ulated for society's goals, until we are ready to deny we are 

human beings with some dignity, until that time, Justice and 

ethical beliefs cannot be Irrelevant. Thus a criminal as a 

person deserves a lawyer, a fair trial, etc. He cannot be 

wisked away for medical treatment.1® 

Some might argue that reformative treatment is not 

punishment at all and that It is correctly viewed as a theory 

which advocates no punishment. This is not so. For those 

who are forcibly detained and forcibly undergo treatment or 

16. H. J. Eysenck, Crime and Personality (Bostoni 
Houghton-Mifflin Co., 1964), p. 18?. 

17. Karl Menninger, The Crime of Punishment (New 
York1 The Viking Press, 19o8), p. 17* 

18. A powerful critique of Karl Menninger's 
approach can be found in "Criminal Punishment and Psychiat
ric Fallacies," by J. G. Murphy in Law and Society Review 
(August, 1969), P. 111-122. 



rehabilitation, for those who cannot live with their 

families and walk out of treatment centers freely, this Is 

punishment. It would not be punishment only if such a 

reformation program were purely voluntary. As it stands 

however, it is definitely a form of punishment. 

In fact, it is more than punishment. For the crim

inal may feel, "let society punish me, it has that right, 

but it does not have the right to punish me and forcibly 

remold me." 

If reformative treatment, viewed as a voluntary 

option, was widely accepted and actively promoted by the 

state, it would be a great and humane thing. But this is 

not what reformists advocate. As a theory of punishment, 

which it is, the reformative position is unsatisfactory. 



CHAPTER VI 

A PROPOSED RESOLUTION 

Before deciding to select one (or discard all) of 

the above theories as the preferred rational of punishment, 

let us consider whether the reason for punishing might not 

be a combination of three of the above rationales* 

Is It A Combination? 

Those who assert that punishment Is justified be

cause of criminal desert might also approve of It as having 

deterrent value. Those who Justify punishment for Its 

deterrent effect may also approve of punishment for Its 

reformative effect. Yet, although each position may approve 

of another as a secondary rationale for punishment, It Is 

not possible to simultaneously justify all the rationales 

for punishment on an equal level since each presupposes a 

different perspective and a different set of priorities. 

Thus, while Bradley approves of the deterrent effect of 

punishment, he does so only while maintaining the primacy of 

the retributive rationale. "Having once the right to punish, 

we may modify the punishment according to the useful and the 

pleasant, but these are external to the matter, they cannot 

give us a right to punish, and nothing can do but criminal 

70 
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desert."1 In a similar manner, Green approves of the 

reformative rationale for punishment, but maintains the 

primacy of the deterrent theory. According to Green, it may 

help to reform a criminal, but if it does this, it is but an 
p 

incident of its preventive function. In any case, the 

combination of two or more rationales of punishment can't 

relieve anyone of their criticisms to which it was subjected 

when it was used alone. 

A World Without Punishment 

Until now we have been working under the assumption 

that one of the theories is correct. It is quite possible, 

however, that none is justifiable and that, Indeed, the 

whole idea of punishment is unjustifiable. In order to 

decide whether punishment Is justifiable, and if so on what 

grounds, perhaps it would be beneficial to consider what the 

consequences would be were there no punishment. Indeed, 

political writers such as Hobbes and Locke have considered 

what society would be like without government, in order to 

determine if government should exist and what role it should 

play. Hence Hobbes' description of the state of nature 

without government led to the conclusion that government was 

was necessary to preserve peace. Of course, Hobbes and 

Locke both made their own subjective assumptions as to how 

1. Bradley, op. clt.. p. 27. 

2. H. B. Acton, The PhllosoT>hy_of Punishment 
(Londoni St. Martin's Press, 19&9)» P* 12. 
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society in the state of nature would function, which deter

mined their different conclusions as to the functions that 

governments would assume. Here I shall try to consider 

fairly the various consequences that would flow from the 

abolition of punishment. 

Were there no punishment, criminals would go unpun

ished. ̂ This could lead to three different situations! 

(1) the crime rate would increase, (2) the crime rate would 

stay the same, or (3) the crime rate would decrease. This 

last alternative is a possibility since prisons do serve as 

schools for crime and hence no punishment might lead to a 

decrease in crimes. But it is highly improbable that this 

decrease would not be offset by whatever deterrent effect 

prisons have, hence 1 will eliminate this third possibility. 

Now, one can ask himself which of the above situa

tions is more disturbing to him} (a) criminals going unpun

ished and the crime rate rising, or (b) criminals going 

unpunished and the crime rate remaining the same. It would 

seem that alternative (b) is not a particularly disturbing 

situation, whereas alternative (a) is. Thus, to us it might 

seem that the utilitarian justification for punishment is 

its only justification (if it be justifiable at all). That 

is to say, that we must necessarily punish to prevent crime. 

The liberal utilitarian assumes that in the "state of nature" 

3. We assume there would still be laws defining 
some acts as crimes. 



without punishment crime will increase, and therefore he 

advocates punishment, whereas the retributionist holds that 

in a "no punishment" situation crime may or may not in

crease, "but that punishment is Justifiable anyhow. Since 

alternative (b) above does not seem too disturbing, one is 

inclined to reject the retributive rationale for punishment* 

Yet the conclusion that (b) is more disturbing is 

not objectively valid. It is so only for a liberal utili

tarian oriented society. For this society the utilitarian 

rationale for punishment is profoundly connected with its 

basic moral ideas and commitments. In the liberal utili

tarian mind it is more important that crime not Increase 

than that the criminals go punished, although no tangible 

U 
benefit results. 

For the retributionist, having the crime rate con

trolled is not preferable to seeing that justice be done. 

Indeed, the retributionist considers that even were the 

crime rate reduced, if justice were not done, such a 

society would not be worth living in. Thus, the most that 

we can say is that different values and commitments, as well 

as empirical assumptions, will produce different rationales 

for punishment, and that each society should logically 

4. The utilitarian deterrent theory of punishment 
assumes that crime does increase without punishment. How
ever, it is possible to have a state of nature situation 
where no punishment will lead to no increase in crime lead
ing the utilitarian to the conclusion that no punishment at 
all is justifiable. This is a very real possibility. (See 
below p. 84-86.) 
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Justify its type of punishment by reference to its entire 

Weltanschauung. 

t 

Are Both Theories Really The Same? 

Perhaps, philosophically, the Issues involved in 

both theories can be more clearly laid out than has been 

done this far. In this paper the beginnings of the liberal 

utilitarian approach to punishment was traced to Beccarla. 

Beccarla and Bentham were able to establish a sound utili

tarian approach to punishment based on their overall 

liberal utilitarian theory of the state. Yet as an insti

tution in Itself punishment has been justified as being 

useful since the beginning of political thought. Reference 

has already been made to Biblical justification of punish

ment on the grounds of its usefulness. Mention was also 

made of Aquinas' view of punishment as useful to deter men 

from evil. Plato* as well as Aristotle, viewed punishment 

as useful*5 

Perhaps viewing both as useful in this general sense 

will help us understand the real Issues involved. H. L. A. 

Hart points out that even those who Hln justifying punishment 

wish to appeal not to socially beneficial consequences* but 

simply to the Intrinsic value of inflicting suffering on 

wrongdoers who have disturbed by their offense the moral 

5* Aristotle, The" Politics of Aristotle, ed. by 
Ernest Barker (New York: Oxford University Press, 1962), 
VII, p. 13; see also Plato, The Republic, op. clt.. p. 380, 
615. 
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order, do not deny that the law is designed also to discour

age others and not simply to extract a penalty."^ 

But I am arguing that not only do retributionlsts 

concede the value of punishment as a deterrent, but that the 

essence of their idea of punishment is that it is useful in 

spite of their profession to the contrary. 

In a sense, even the purest retributionist must con

sider punishment to be ultimately useful. True, punishment 

for the retributionist is called for since it is just, or 

morally right. But while it would appear that punishment 

for the retributionist is its own Justification, a more 

careful examination of this position will reveal that even 

for the retributionist the ultimate justification of pun

ishment is that society as a whole or the individual will 

benefit morally from the infliction of punishment. Even a 

retributionist would not advocate punishment unless there 

was some moral benefit. Kant's supposedly extreme example 

of retributionism can be sensibly Interpreted in a way that 

shows that retributionism ultimately concerns itself with 

being useful. Thus he says, "Even in a civil society 

resolved to dissolve Itself . . . the last murderer lying in 

prison ought to be executed ... in order that everyone 

might realize the desert of his deeds and that bloodgullt-

lessness not remain upon the people . . . •"? Thus 

6. H. L. A. Hart, Punishment and Responsibility (New 
Yorki Oxford University Press, 1969), p., 8. 

7. Kant, p. 198. 



punishment is not inflicted "for its own sake" "but for its 

consequences* Retributive punishment is not useful in the 

olasslc sense of Increasing happiness, or even decreasing 

crimei but it is, none the less* useful for its impact on 

the moral consciousness of society. We have established 

that both theories of punishment ultimately consider the 

rationale of punishment to be its benefit or usefulness. 

Nevertheless! there are still major differences between the 

two theories which justify placing them in different cate

gories. Although the specific names "retributive" and 

"utilitarian" should be dropped because they cloud the real 

issues, they still represent two different rationales of 

punishment. We will attempt to understand the precise dif

ferences between the two, retaining the "old names" for the 

benefit of the reader who is used to these appelatlons, how

ever Inadequate they be. 

While both theories of punishment justify punishment 

for its general usefulness the difference between them lies 

in the fact that the end of the "retributive" view of pun

ishment is spiritual moral development. The end of "liberal 

utilitarian" punishment is deterrence, or crime prevention, 

not spiritual development. 

This is not to say that liberal utilitarians do not 

value a moral society and spiritual benefits. They do. 

However, for the liberal utilitarian, a moral society must 

come from "within" i.e., it cannot be imposed by coercion. 
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It is not aided lay punishment. Further, although the aim of 

liberal utilitarian society might be some kind of moral 

goodness, it can be worthwhile only if liberties are not 

sacrificed. The state must allow maximum leeway so that 

individuals may arrive at morality in their own way. (This 

individual development, attained in freedom, is more impor-
O 

tant than the moral society finally achieved.) 

The Real Issuei The Role Of The State 

The ultimate goal for the liberal utilitarian is 

individual development or character which is formed by 

actions involving moral choices. Enforcement of morality by 

the state, as far as the liberal utilitarian is concerned, 

is destructive of individuality, without which the highest 

types of character will not grow. Different types of char

acters should ideally combine to form a varied, interesting 

and free society. Thus, even if a moral society could be 

defined, as long as Immoral actions did not injure rights of 

others, the liberal utilitarian state would not punish them. 

The theory of retributive punishment, which calls for 

asserting a moral principle, is Incongruous in a liberal 

utilitarian state, since this state Is based on the principle 

that it Is not the business of the state to assert moral 

principles. The business of the state is to make moral 

8. Indeed, for the liberal utilitarian, moral 
society cannot be achieved without indlvldtial development 
achieved in freedom. 
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development possible, not to insure the existence of a 

society with individuals adhering to moral laws even though 

they may be uncreative and dull. 

Thus* the liberal utilitarian and the retributionlst 

differ fundamentally on the nature of the state itself. For 

the retributionlst the state must enforce moral laws even 

when no one's rights are adversely affected. This is con

trasted to the utilitarian view that "an act cannot be 

detrimental to the state, but by being detrimental to some 

one or. more of the individuals that compose it."9 

How Retrlbutlonlsts Justify State 
Enforcement of Moral Laws 

While the utilitarian theory of state is clear, the 

retributive position is less so. On what grounds, we must 

ask, can a state enforce morality even if no one's rights 

are abridged? Lord Devlin (though himself not a retribu

tionlst) argues in his article, "Morals and the Criminal Law" 

that society must enforce morality in order to preserve 

itself.10 Although the argument is secular and modern, it 

has two basic flaws. First, it does not show how observing 

or asserting moral principles does preserve society (I would 

argue it does not). Secondly, it does not indicate why a 

9. Bentham, "An Introduction to the Principles of 
Morals and Legislation," p. 193* 

10. Patrick Devlin, "Morals and the Criminal Law," in 
Morality and the Law, ed. by Richard A. Wasserstrom (Belmont, 
Calif.: Wadsworth Publishing Company, 1971)» P* 
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particular society should be preserved. (Certainly an evil 

society should not be*) 

Is there another way that retrlbutlonlsts can jus

tify state enforcement of morals? It seems to me that the 

only logical view of the state that retrlbutlonlsts can hold 

is that the state itself has a moral purpose* composed of 

more than just guaranteeing rights. Obviously, such a state 

knows what is moral and what is immoral, and views itself as 

the agent to enforce or assert such morality. Thus, assum

ing that morality can be known, i.e., in our case assuming 

that certain crimes are known to be immoral and that it is 

just that those who commit them suffer, we must further 

11 
assume that the state's role is to enforce that morality. 

Why should the state take on such a responsibility? Only if 

the state sees itself as a Divine agent to enforce morality. 

Now, in a state which conceives of itself as the 

enforcer of moral laws, punishment may serve to assert a 

principle. Such a society is less concerned with individual 

development and is more concerned with the moral actions of 

society than with how these actions are achieved. Only in 

this state can punishment logically be retributive. This 

11. As mentioned in the previous chapter, it is one 
thing to assume that it is just that a criminal suffer. It 
is another to assume that it Is the state which should carry 
out this "law of justice." Only in the type of state here 
described can both these assumptions make sense. 



80 

state is, of course, a theocracy,12 and only in such a state 

does retributive punishment make sense* 

Retributive Justification of Punishment in A 
Liberal Utilitarian Society 

Although the retributive approach cannot Justify 

punishment for a secular state, it can, and often does, jus

tify punishment in such a state on a personal level. That 

Is to say, when a person is punished by the state for com

mitting some crime (which happens to be considered by some 

as an Immoral act) an individual contemplating the punish

ment may feel that the criminal deserved his punishment* He 

feels this way because his moral or religious sense tells 

him so. However, this feeling must in no way affect the 

Justification of the secular state's punishing the criminal— 

which must be for deterrent (or reformative) reasons only. 

On a personal level, one may and should be concerned 

about morality. A person may feel that morality can be 

known. He may rightfully be upset when someone lies. He may 

also rightfully take satisfaction when someone who has done 

what he considers to be evil, suffers as a result. This 

12. For the sake of clarification, I take the word 
"theocracy" to mean a form of government which sees itself 
as carrying out God's laws. While theocracy, according to 
the dictionary definition, usually refers to the rule of God 
Himself, and while the proper term for the type of govern
ment I am describing might be more properly called "Hlera-
cracy," nevertheless since in common speech one tends to 
think of the word theocracy as the term to define the govern
ment I have described, I am therefore using it here. 
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indicates to a person that evil doers do not prosper. This 

makes the observer of moral laws feel there is reward for 

the good* which gives him a feeling of well being, a sense 

that all is right with the world. Yet, however good the 

feeling is, it cannot give the state the right to punish, 

and it is to be kept distinct from the right of the state, 

an entity which has no feeling and whose job (when non-

theocratic) is not to make man good. 

One of the advocates of retributive punishment In a 

secular society maintains that although "reporters are 

admitted to our trials so that punishments may become public 

and help deter others, still the punishment would be no less 

Just were reporters excluded and deterrence not achieved."*3 

True, on a personal level we would consider such punishment 

Just even if no reporters were present, but as far as the 

secular state is concerned, punishment without regard to 

deterrent effect would make no sense and would not be justified. 

Because Western man for so long lived under theo

cratic society and because he has absorbed Biblical views of 

punishment which might have led him personally to feel it 

was just that a criminal should be punished, he has still 

retained the retributive conception of punishment. Yet the 

society where such a conception of punishment Is applicable, 

13. J. D. Mabbott, "Punishment," Mind. Vol. 48 
(1939). P. 153. 
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Is no longer with us. The retributive view is but a carry

over, that must be discarded along with that society which 

we have abandoned. 

An Attempt to Answer Attacks Against the Utilitarian 
Rationale of Punishment 

Having shown that in a secular utilitarian state, 

the only rational justification for punishment is the utili

tarian onei we must now attempt to answer the formidable 

attacks leveled against it. First, that the deterrent con

ception of punishment denies man moral stature by treating 

him as an animal who must be conditioned by threats. And, 

secondly, that man is viewed by the deterrent theory as only 

a means. 

The first objection may possibly be answered by 

pointing out that in a utilitarian state the realm of pri

vate morality to a large extent is irrelevant to punishment. 

Hence his moral stature is not so terribly threatened, since 

he, in fact, retains substantial free choice in this realm. 

Only his outward actions are confronted with threats and 

thus he retains a good deal of his moral stature in vital 

areas. 

The second objection to the deterrent theory of pun

ishment, that it treats man as a means, has been dealt with 

by Hastings Rashdall. Rashdall argues that If we consider 

the utilitarian theory as not resting on a hedonistic theory 

of ethics, but one which views the state as useful In 



83 

promoting human purposes which Includes benefits other than 

happinessf then such criticism is unwarranted. Rashdall 

points out that Kant himself never said one should not treat 

humanity as a means—but that we should never treat humanity 

only as a means, but always also as an end. "When a man is 

punished in the Interest of society, he is indeed treated as 

a means* but his right to be treated as an end is not there

by violated, if his good is treated as of equal importance 
Tjl 

with the end of other human beings." 

Rashdall's argument (that if all are treated equally, 

the utilitarian avoids condemnation of treating man as a 

means)* however, is not satisfactory. For the utilitarian 

theory still maintains that the claims of the individual are 

subordinate to that of the greatest number. Hence, although 

man may not be treated only as a means, when one considers 

the entire society and the way it functions according to the 

utilitarian theory, he still is treated as a means. Although 

he has a certain stature which views him as an end in himself 

also, in the overall picture he is a means. (So it is with 

regard to punishment, if the purpose of punishment is to 
t 

prevent crime by deterring others. Despite the fact that a 

person is treated as equal to all other Individual members 

of the society, still there is nothing In the utilitarian 

theory itself which can a ay why a person who is Innocent 

should not be punished if it deters others.) 

l*f. Rashdall, op. clt., p. 303* 
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The fact is that the utilitarian theory of punish

ment by itself cannot combat the argument that it may lead 

to unjust punishment. Thus the utilitarian theory must be 

modified by principles which are inconsistent with the gen

eral utilitarian theory. Utilitarian ethics must be balanced 

by the need for justice since considerations of happiness and 

justice should interact. One punishes to deter, but at the 

same time one must take into consideration that the punish

ment must be Just. (Most utilitarians will concede that they 

should be just as well as useful.) 

Now I have argued in this paper that it is not the 

business of the state to enforce cosmic justice or morality, 

hence it might seem incongruous at this time to say that the 

state should be just. But we are talking of two different 

things. While it is true that the state should not enforce 

morality, the state itself may, nevertheless, not transgress 

certain standards of justlce( however subjectively arrived 

at. Even when we punish for utilitarian reasons, we must 

balance considerations of utility with justice. 

Is There No Justification for Punishment? 

So far we have established that when a secular state 

punishes it does so to deter. Here it is taken for granted 

that punishment does in fact deter. However, it is debat

able whether punishment does deter even in normal cases.^ 

15. Ultimately, perhaps this can be determined by 
empirical research. 
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Yet we assume it does and we retain the institution of pun

ishment. Why not assume that it does not deter* or that its 

deterrent effect is so minimal that we might as well abandon 

the institution? I suspect it is because man started his 

civilized existence with the institution of punishment as 

retributive. Later the institution simply remained while 

the justification for it changed. Thus, already having the 

institution of punishment with us, we Justified its exis

tence by saying it deters. Yet, since the retributive basis 

is gone, It is possible that the institution Itself should 

have been scriapped without supplying a new Justification for 

it. 

Since it is quite possible that punishment does not 

deter, that men would obey laws anyway, out of tradition, 

reverence, fear of social condemnation, etc., it certainly 

seems reasonable to assume that punishment now may serve no 

purpose, or that the purpose it does serve (minimal deter

rence) does not warrant maintaining it.1^ It would Indeed 

be a bold experiment for our secular society to abandon the 

institution altogether. I think more than a few people 

would wager that very few more crimes would be committed 

16. Even if punishment does have some deterrent 
effect, that effect may be overbalanced by the side effects 
of a particular mode of punishment such as our American 
prisons which might serve to increase the crime rate since 
they serve as schools for crime. 
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than now with the fear of punishment hanging over their 

17 
heads* ' 

Despite the fact that It would be well worth It for 

a society to try this experiment (think of the monetary 

savings it would involve—no prisons to support, etc.), 

nevertheless it Is highly unlikely that society will take 

1R such a step. ° 

The Theoretical Bases of Cruel Punishment 

If society is to continue punishing on the assumption 

that punishment deters, it could at least attempt to make the 

suffering involved far less than at present, since there is 

no reason to assume that only very harsh punishment deters, 

especially since most people are unaware of the severe 

treatment meted out to convicts. Cruel punishment cannot be 

based on any theory of punishments here discussed. Even the 

retributive theory does not Justify it. Sophisticated modern . 

retributionists Insist on decent treatment while punishing 

the criminal."^ 

17* When someone has been wronged, punishment could 
take the form of double recompensatlon. This way the victim 
will not have lost and the criminal will not waste good pro
ductive years In jail. If he cannot afford monetary recom
pense, he can work it off. (For instance, by the state 
taking a percentage of his wages and returning it to the 
victim.) 

18. This paper is based on the assumption that 
people, at least now, are convinced of the deterrent effect 
of punishment. 

19. This Is clearly stated by a modern retribution-
ist. See J. D. Mabbott, op. clt.. p. 165. 
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It is true that, historically, the theocratic state 

and the retributive theory which supported its form of pun

ishment seems to have justified the most extreme tortures* 

And it was the utilitarian rationale for punishment which, 

in fact, brought about more humane types of punishment. 

Indeed, the main purposejof Beccaria's and Bentham's works 

were to make punishments themselves more humane and at the 

same time to take certain crimes out of the realm of punish

ment* Yet, if one appeals to history, one can find instances 

of the most barbaric punishments used solely for their 

deterrent effect. Also, from a logical point of view, 

"purely reformatory or deterrent theories of penalty-fixing 

which lack an upper limit to penalties run the risk of 

becoming far more lmhumane than even a purely retributive 

20 
theory." Further, it is unfair to condemn retributionism 

as being responsible for the cruelists of punishments since 

there is, in fact, no reason why a retributlonlst should 

call for extreme suffering. A criminal may deserve punish

ment in the form of loss of liberty, but not in the form of 

any torture or dehumanizatlon. Indeed, I suspect Kant and 

Hegel would be appalled at our current modes of barbaric 

punishment. 

Betributlve punishment probably picked up its bad 

reputation from St. Augustine and other religious writers 

20. K. G. Armstrong, "The Retributivist Hits Back," 
in The Philosophy of Punishment, ed. by H, B. Acton (Londoni 
St• Martin's Press, 1969)» P« 158• 
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who expounded on great physical sufferings meted out in hell. 

Delight in such torture, however* is accidental, rather than 

essential^ to the retributive theory* Even in a theocratic 

state, the fact that a criminal is viewed as deserving his 

punishment* does not mean that he deserves inhumane treat

ment. 

Severe and brutal treatment of criminals as exists 

today has nothing to do with any respectable theory of pun

ishment. It has not been justified by either the utilitar

ian or the retributive theory. These theories attempt only 

to justify the institution itself. Yet we persist in 

punishing brutally. What then is the basis for such brutal 

treatment which we must consider as distinct from the 

punishment? 

There would appear to be several reasons. First, 

people may be cruel and irrational. When Durkheim speaks of 

primitive people punishing he says, "Primitive peoples pun

ish for the sake of . . . making the culpable suffer, 

particularly for the sake of making him suffer and without 

seeking any advantage for themselves from the suffering 

which they Impose . . • they seek neither to strike back 

Justly nor to strike back usefully, but merely to strike 

back."2^ 

21. Durkheim, op. clt., p. 85-86. 



89 

Although Durkheim was talking of primitive societies, 

his evaluation applies equally well to our own. 

Secondly, our society seems to tolerate cruelty 

because of apathy and stinginess* Those who do not actively 

applaud the situation in our prisons don't seem to care 

about It, and certainly do not care enough to pay higher 

taxes to better them* 

If society would have more compassion for its fellow 

beings, if it took enough interest to be willing to lay out 

extra funds to insure that prisoners were allowed books, 

clean conditions, opportunities to learn a trade, all this 

would be humane, In the long run cheaper for society and 

more beneficial since the criminal would be more likely to 

be rehabilitated* (Rehabilitation is to be distinguished 

from the theory of reform discussed above. Here we do seek 

not to remold the criminal because he is sick, but to pro

vide him with tools and trade which will enable him to 

reenter society and not be encouraged to resume his criminal 

activities*) 

The criminal who is so treated will not view the 

punishment as easy* He is still punished by being separated 

from his family, by being unfree* This is sufficient pun

ishment to satisfy any theoretical justification. Any addi

tional imposition of hardships must be recognized for what 

it is—senseless cruelty and sadism. 
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