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ABSTRACT 

I begin by exploring the distinction between the 

physiologic, quantitative, and qualitative conceptions of 

futility. I argue that if mediccLl futility is going to be a 

useful and appropriate normative tool in the medical lexicon, 

it should not duplicate and confuse judgments which we 

already have the tools to make. Hence, I distinguish 

qualitative futility from the concepts of distributive 

justice, rationing, harm, and insufficient benefit. Lastly, 

I consider the argxmient that providing qualitative futility 

violates professional integrity. 

Next I consider the claim that futility judgments are a 

form of unjustified paternalism. I also explore the 

relationship of physician inposition of values and the ideas 

of individual patient well-being, and self-determination. I 

consider an argument put forth by Thomlinson and Brody that 

futility judgments actually support autonomy, concluding that 

their argument must be restricted to individuals whose 

choices can be shown to be inconsistent with their values and 

aims. Lastly, I provide a comparison of futility judgments 

and the ordinary/extraordinary distinction which shows 

futility to be normatively vague and clinically dangerous. 

Because of the potential for misuse and confusion, I 

compare futility and rationing judgments. I argue that 

rationing decisions are necessary but should be es^licit 
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rather than disguised as futility. The consequences of 

failing to adequately distinguish these two are unfairness to 

individual patients, and harm to the doctor-patient 

relationship and societal trust of medicine. 

I detail a number of models of the physician patient 

relationship and attenpt to determine two things: 1) whether 

these allow for physician authority to withhold qualitatively 

futile care, and 2) how well these models can answer this 

question in the absence of an account of the goals of 

medicine. I conclude that various accounts offer little 

specific guidance about the physician's right to withhold 

qualitatively futile treatment. 

Finally, in chapter seven I attempt to ground the debate 

about medical futility in the larger context of a debate 

about the appropriate ends and goals of medicine, arguing 

that such limits require an extended social dialogue. 
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1.1 Introduction. 

In clinical practice, physicians make decisions to 

withhold or withdraw treatment all the time. Most of these 

decisions are routine, consisting of an observation that a 

particular treatment is not 'medically indicated' or 

'relevant' and therefore need not be presented as an option. 

However, as a result of the increased awareness of autonomy-

grounded rights to control one's health care, individuals 

have begun to challenge physician' decisions to withhold or 

withdraw care with increasing frequency. In response, the 

medical and bioethics communities have begun to analyze and 

apply the concept of 'futility* as a means of overriding 

patients' demands for certain types of care which have been 

perceived as supererogatory or unacceptable. 

A judgment of futility is meant to be more than simply 

descriptive. Hence, while any adequate explanation of the 

concept requires delineating the types of cases to which the 

term may be appropriately applied, it is ecjually important to 

es^lain the concept's normative force. This normative force 

comes into play in either of two ways. First, the concept of 

futility may be used to avoid conflict altogether by 

justifying the decision not to offer the patient (or 

siirrogate) a particular treatment option. Second, futility 
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may also be invoked as a justification for resolving conflict 

by overriding a patient's treatment requests. 

As a justification for withholding or withdrawing 

treatment, a claiiu of futility can be seen as the claim or 

combination of claims that 1) the treatment will have no 

relevant effect, 2) the probability of achieving the effect 

is too low, and/or 3) the value or quality of the effect is 

too low. These claims have usefully been labeled physiologic 

futility, quantitative futility, and qualitative futility.^ 

1.2 Phvsioloaic Futility 

Relatively early in the debate an apparently useful 

distinction between 'physiologic' and 'non-physiologic* or 

'qualitative' futility was suggested. The Hastings Center,^ 

in guidelines concerning the termination of life-sustaining 

treatment, wrote that if treatment is "clearly futile in 

achieving its physiologic objective and so offer[s] no 

physiologic benefit to the patient, the professional has no 

obligation to provide it. " This position was echoed and 

^ore recently some commentators have argued for definitions 
of futility in terms of the ability to postpone death or the 
ability to c\ire the underlying illness. While these 
clcurifications may at times be useful, for my purposes at 
this time they are singly instances of qualitative futility 
because they are claims that the effect which we are capable 
of is not worth pursuing, either because we cannot prolong 
the life sufficiently or we cannot cxire the xinderlying 
illness. 
2The Hastings Center (1987, p.32). 
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fxirther developed by Stuart Younger.^ In response to a 1988 

proposal advocating physician authority to withhold futile 

treatment,^ Younger argued that the term futility is often 

used in ways that appear value-free but actually hide 

implicit value judgments on the part of the caregiver which 

are being unjustifiably inposed on the patient and/or 

family.5 Hence, the distinction between physiological 

futility and qualitative futility arose out of a desire to 

clarify and separate out the role of value judgments in 

judgments of futility. Without providing an explicit 

definition. Younger proposed that a treatment was 

physiologically futile when it was incapable of achieving the 

physiologic goals for which it was intended. His meaning was 

revealed in a series of questions: 

Will a given vasopressor actually raise or maintain 
the patient's blood pressure? Will careful 
attention to fluid management be successful in 
maintaining electrolyte balance? Or, in the case 
of resuscitation, will CPR reestablish spontaneous 
heartbeat?® 

^oxinger (1988) . 
Murphy (1988) . Murphy studied CPR success in a long-teim-
care facility and suggested that in cases where the physician 
believes that CPR will be of no value, she should have 
unilateral authority to refuse resuscitation and to omit 
telling the patient or family of this decision. 
^Yoimger's observation parallels historical criticisms of the 
'ordinary/extraordinary' distinction. I focus on this 
cornparison in greater detail in Chapter 4. 
®Younger (1988, p.2094) . Some of the most commonly proposed 
examples of physiologically futile care include the use of 
antibiotics to treat a common cold, the use of CPR on someone 
who stopped breathing several hours previously, or attenpting 
to cure cancer with laetrile. 
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If the answer to any of these questions was no, then that 

treatment (the one framed in the question) was 

physiologically futile because it could not accoinplish its 

physiological goal. And determinations of this sort. Younger 

believed, were essentially value-free. 

Younger's reasoning is relatively straightforward. 

Since judgments of physiological futility consist merely in 

identifying situations in which the physiological goals of 

the treatment are unattainable, they are value-free, and so 

there is no personal value iir5>osition on the part of the 

physician. Consequently, the judgment is fundamentally a 

medical/scientific one in the sense that it is a technical 

judgment about whether or not a particular physiological 

effect will occxir,"' and as such, the physician is the 

appropriate authority to make it. 

By contrast, judgments of qualitative futility entail a 

belief that even though the treatment may achieve some or all 

of its physiological goals, the effect is of either no net 

benefit to the patient or of insufficient benefit to the 

patient to justify its use.® Such decisions, it is argued, 

obviously and necessarily involve value judgments made and 

inposed by the physician concerning what is and is not of 

"Veatch and Mason Spicer (1992) . 
®Commonly proposed exan5>les of qualitatively futile care 
include ventilator support for PVS patients, and various 
instances of CPR on people in the extremely late stages of 
certain terminal illnesses or dementia. 
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benefit to the patient. Given the inherent value-ladenness 

of such judgments, it is further argued that th^ cannot 

properly be seen as essentially medical/scientific decisions 

which reasonably fall under the unilateral authority of the 

physician to declcire, especially in the face of patient or 

surrogate objections. 

Ostensibly then, what is at issue in judgments of 

physiological futility is simply the likelihood that a 

particular treatment will succeed in accomplishing its 

physiological goal, and at issue in qualitative futility is 

the value of a particular goal. This distinction proit^ted 

Yoxmger to suggest that while we may understand futility in 

more than one way: 

"... all, except for physiologic futility and an 
absolute inability to postpone death, also involve 
value judgments.... Physicians should not offer 
treatments that are physiologically futile or 
certain not to prolong life, and they could 
ethically refuse patient and family requests for 
such treatments. Beyond that, they rtin the risk of 
giving 'opinions disguised as data.'"' 

For Yoimger, as for most proponents of a physiologic 

definition of futility, a significant part of its appeal is 

that it appears to neatly divide up the responsibilities at 

hand. While the patient retains the freedom to choose what 

ends he or she wishes to pursue, the physician retains the 

®Younger (1988) . It is not clear to me why an "absolute 
inability to postpone death" needs to be distinguished from 
physiologic futility. The former would seem to be an 
instance of the latter. 
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authority to judge whether the patient's ends are in fact 

medically achievable or not. Unfortunately, while this 

apparent division of responsibility seems intuitively 

appropriate, objections have been raised concerning the idea 

that judgments of physiological futility represent a value-

free application of the physician's knowledge, while 

judgments of non-physiologic futility do not. 

1.3 The Physiologic Effect 

In their short but insightful paper "The Problem With 

Futility"^® authors Robert Truog, Allan Brett, and Joel Frader 

presented an interesting, though undeveloped, argrjment that a 

physiologic definition of futility will not be very useful. 

In brief, they argue that such a definition will either be so 

limited as to be useless or unacceptably value-laden. 

Since the point of the distinction between physiologic 

and qualitative futility was to provide a value-free 

conception of futility, they begin, one must focus on the 

immediate physiologic goals of a particular treatment when 

determining whether the treatment will be physiologically 

futile or not. For example, a treatment such as CPR may have 

a number of physiologic goals including both the immediate 

goal of maintaining adequate cardiac output and respiration 

in the presence of cardiorespiratory failure, as well as the 

lOTruog, Brett and Frader (1992) . 
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more broadly construed physiologic goal of restoring 

spontaneous hectrt and lung ftmctioning. For Truog, Brett, 

and Frader, defining futility in terms of a physiologic goal 

other than the immediate physiologic effect fails to 

acknowledge that "the immediate physiologic effect of the 

intervention differs from the broader and more uncertain 

question of prognosis."^ Or, put another way, only judgments 

of failure to achieve the immediate physiologic effect are 

value-free. 

Unfortxonately, Truog, Brett, and Frader do not flesh out 

their argiment. At a minimxmi, they must be suggesting that 

while determining whether a treatment will achieve its 

immediate physiologic goals comes close to being value-free, 

judging futility in terms of something more than the 

immediate physiologic goals entails a significantly more 

value-laden judgment. This forces the question: how does 

viewing the physiologic goal of a treatment as some intended 

physiologic effect other than the most immediate inports 

implicit value-judgments? The most plausible answer is that 

in moving away from the immediately intended physiologic 

effect (i.e., maintaining adequate cardiac output and 

respiration), one is making implicit value judgments about 

what constitutes the appropriate goals of treatment (i.e., 

restoring spontaneous heartbeat) . Why does this import 

^ruog, Brett and Frader (1992, p. 1561) . 
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value-ladenness? Because while t±ie effect may still be a 

physiologic one, such as restoring a spontaneous heartbeat, 

it nonetheless requires a value judgment which declares that 

it, and not some more immediate effect such as maintaining 

adequate circulation and respiration, is the appropriate 

intended goal.^ Since the purpose of the 

physiologically/non-physiologically futile distinction was to 

render futility judgments value free, Truog, Brett, and 

Frader can continue, one is forced to avoid importing value-

laden judgments by defining the physiologic goals of a 

treatment in its narrowest physiologic terms." 

If one is willing to grant the authors what they have 

suggested so far, they can now identify a problem which this 

restriction creates for judgments of physiologic futility. 

By linking physiologic futility to a treatment's immediately 

intended physiologic goals, the concept is rendered uselessly 

weak. The number of cases in which desired treatment will be 

^As we will see later in the work there is reason to reject 
the idea that focusing on immediate physiologic effects will 
avoid value-ladenness. 
^iven their statement about prognosis, one might be tempted 
to think that Truog, Brett and Frader are making a different 
argument, specifically, that looking at physiological effects 
which are not immediately intended increases the statistical 
uncertainty of one's judgment that the effect will not be 
achieved. The authors deal with statistical xancertainty 
elsewhere in their article. While statistical lancertainty 
does inport value-laden judgments into the determination of 
futility, it does so by requiring one to make judgments about 
what level of statistical certainty is necessary for a 
futility judgment to be valid. I will address this issue 
later in this chapter. 
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physiologically futile, in the narrow sense that the 

treatment will fail to accomplish its immediate physiologic 

goal, will be exceptionally small." For instance, CPR cannot 

be considered physiologically futile in any case in which it 

can maintain sufficient blood flow and respiration in the 

event of cardiorespiratory failure. Similarly, mechanical 

ventilation cannot be seen as physiologically futile in any 

instance where it accomplishes its most immediate physiologic 

goal which is the maintenance of adequate respiration. Since 

instances in which treatments will fail to achieve their 

immediate physiologic goals are quite lancommon, the authors 

conclude that the concept of physiologic futility is 

relatively useless as a tool for resolving the difficult 

sorts of cases in which futility is usually invoked. 

This problem can be restated in a slightly different 

form. Truog, Brett, and Frader can be seen as arguing that 

futility judgments must be as value-free as possible. 

Judgments of physiologic futility must not be judgments that 

a particular effect is insufficiently valuable. This is 

accomplished by defining and reducing the scope of what 

"Additionally, though the authors do not point this out, this 
category will be limited not only by the relative infrequency 
of instances where a treatment will fail to accoirplish its 
immediate intended physiological effect, but also by the 
extremely small number of instances where not only will the 
treatment fail in this most basic sense, but the patient will 
desire the treatment anyway. Without this demand for 
treatment, there will be minimal need for a judgment of 
futility. 
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coiants as a relevant physiologic effect of a treatment. 

Limiting the scope of futility judgments in this manner is 

necessary because the more broadly one defines the relevant 

physiologic goals of treatment, the more judgments of 

physiologic futility amount to disguised qualitative 

judgments that the effect (s) which the treatment is capable 

of do not coxint enough, i.e., that the effect(s) is not 

valuable enough. On the other hand, the more narrowly one 

defines a relevant physiologic goal of treatment, in order to 

distinguish physiologic futility from more pointedly 

qualitative claims, the smaller the group of applicable cases 

becomes. 

As a result of these two features Truog, Brett, and 

Frader argue that the usefulness of physiologic futility as a 

normative concept capable of overruling patients' wishes 

appears to be extremely limited. The number of cases where 

the concept applies will be minimal, and the nxomber of times 

when patients or their families will actually demand 

treatment in those instances will also be extremely few. In 

fact, in those cases where a patient is likely to demand a 

contested treatment, the debate will almost certainly be 

about either the odds of achieving an effect and/or the value 

of doing so. 

1.4. Alt awMTysia of the ipniioH-i 



18 

Since there seems to be a considerable amoimt of 

ambiguity here as to what distinctions are actually being 

made, how they are being made, and what pxirpose they are 

supposed to serve, let me attempt to clarify this line of 

argximentation. First, there are two dimensions involved 

here: the time frame, and the goal or intent behind the 

treatment. Treatments yield a variety of effects, which 

occur at different times during or after the treatment, and 

not all of which are classified as goals of treatment. One 

question therefore, dealing with the time frame, asks what is 

the immediacy of the effect. Another question, dealing with 

the intent, asks whether the effect is a goal or not, and if 

so, what sort of a goal. Truog, Brett, and Frader use 

elements of both of these dimensions in their determination 

of futile treatments. First, they require that futility 

judgments entail that the failed goal be the most immediate 

goal. Second, they require that futility judgments entail 

that the failed goal be a physiological goal.^ 

This raises an interesting issue. Specifically, what 

role is the temporal condition playing in determinations of 

futility if the non-immediate goal which will not be achieved 

is still a physiological one? Remember, the distinction 

between physiologic and qualitative judgments of futility 

treatments may have many non-physiological goals as well, 
such as maintaining hope, helping the family cope with 
impending loss, maintaining or establishing trust, and simply 
respecting the family's wishes. 



19 

resides in the distinction between the former being judgments 

that a particular effect cannot be achieved and the latter 

being judgments about the value of an effect being achieved 

or attempted. Truog, Brett, and Frader argue that only-

judgments about achieving immediate physiologic goals avoid 

the sort of value iirposition that judgments of qualitative 

futility represent. But if a treatment can have more than 

one physiologic goal, why should only judgments about the 

likelihood of achieving the most immediate physiologic goal 

coxmt in determining whether the treatment is physiologically 

futile? 

The answer, I believe, is the assumption that if a 

treatment will fail to achieve its most immediate physiologic 

goal, then the judgment that it is physiologically futile is 

grounded in a complete inability of the treatment to achieve 

its intended physiologic goals. If a treatment cannot 

accomplish its immediate physiologic goals, then it cannot 

accomplish any of its siibsequent physiologic goals. In 

contrast with this, if a treatment can achieve an immediate 

physiologic goal, but not some other less immediate 

physiologic goal, then the judgment that the treatment is 

physiologically futile is both a judgment that the treatment 

cannot achieve its goal (the less immediate effect) as well 

as a judgment about the value of achieving an effect (the 

more immediate effect is not worth achieving) . Inqplicit in 
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judgments of physiologic futility based on non-immediate 

physiologic goals is the value-judgment that the more 

immediate physiologic goal, which is achievable, is not 

sufficiently valuable to justify the treatment. 

For example, if performing CPR on an individual will 

fail to maintain circulation and respiration—its immediate 

physiologic goal—then it will fail to accomplish any of its 

possible physiologic goals, such as the restoration of 

spontaneous heartbeat and respiration. However, if the 

judgment of futility is made regarding the treatment of CPR 

because it will fail to restore spontaneous heartbeat and 

respiration even though it will maintain circulation and 

respiration while it is being done, then the judgment entails 

a value judgment that the more immediate physiologic goal is 

not valuable enough to justify the treatment. This is not a 

judgment about the inability to achieve a goal, it is a 

judgment about the value of a goal. Hence, it is argued that 

futility judgments, in order to be acceptably value-free, 

must be limited not only to the inability to achieve 

physiologic goals, but to the inability to achieve the most 

immediate physiologic goals. 

'roblemif the Vali 

Phvgiolooie Fafcllltv 
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Truog, Brett and Frader have argued that only futility 

judgments about a treatment's anticipated failure to achieve 

its immediate physiologic effect will be sufficiently value-

free to serve as a justified limitation for reasons of 

futility on patient demands for treatment. In response, 

Tomlinson and Brody argue that any limitations on patient 

demands for treatment, including immediately physiologically 

futile care, require an appeal to value judgments.^® 

According to Tomlinson and Brody, determinations to 

refuse physiologically futile care entail value judgments in 

at least two ways. First, given that medical treatments are 

not 100 percent certain to fail to accoirplish their immediate 

physiological goals," it follows that any assertion that a 

particular treatment is physiologically futile and so should 

not be performed entails a probability judgment. Any 

judgment that the treatment will fail to accomplish its 

immediate physiologic goals entails a probability judgment 

about the likelihood of an unexpected outcome, such as 

through a placebo effect or some other unintended and/or 

\inusual consequence. While this probability judgment about 

the likelihood of some une:<pected outcome may be extremely 

i®Tomlinson and Brody (1990) . In fact, Tomlinson and Brody 
offer another criticism of limiting futility to strictly non-
value-laden judgments: if the judgments are purely factual, 
they support no conclusion for or against resuscitation. 
This is a version of the familiar is/ought distinction. 
"As Robert Truog has noted, "In real life, there is no such 
thing as never, and the most unlikely outcomes imaginable can 
happen if given enough chances." Truog (1992, pp.143-45). 
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low, the point is that saying treatment should not occnir 

entails a value-judgment about the minimum acceptable 

probability a treatment must offer to justify its attempt. 

Second, any judgment that a treatment will be 

physiologically futile and so should not be provided cannot 

siinply be a judgment that the treatment will not achieve a 

specific end. It also entails a judgment about what ends are 

appropriate ends for a physician to aim for or be obligated 

by. Any particular treatment may produce a wide variety of 

physiological or psychological benefit to the patient, not 

all of which are sufficient groxond to con^el the physician to 

provide the treatment. For instance, giving antibiotics to 

someone suffering from a cold, may have the psychological 

benefit of putting the patient's mind at ease, even though it 

will not cure her cold.^® The judgment that the physician 

does not have to provide antibiotics for the patient's cold 

presupposes a judgment that the physician is not obligated by 

the possibility of providing such a psychological benefit in 

such cases. This presupposition in turn entails implicit 

value judgments about the appropriate ends of medicine and of 

the physician's obligations. Similarly, refusing to perform 

CPR because of a judgment that the immediate effect of 

maintaining sufficient cardiac output and respiration cannot 

be achieved, may have the psychological consequence of 

^omlinson and Brody (1990, p. 1277) . 
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harming the family who view such a procedure as required 

their love for the dying patient. A determination that such 

treatment is not necessary requires a value judgment about 

the aims and purposes of medicine, and the obligations these 

create for physicians. 

Determinations of futility must always be in relation to 

some goal or chosen end.^ This immediately involves value-

judgments. Specifically, both the method of determining what 

counts as a goal, as well as the means of deciding which 

goals matter the most, are instantiations of significant 

value-judgments. The chosen end which physiologically futile 

treatment is futile relative to is usually the immediate 

intended physiologic goal. However, the choice of the 

immediate physiological goal, rather than some other goal 

such as the patient's or family's psychological benefit or 

some less immediate physiological goal, entails value 

judgments about the appropriate ends of medicine and the 

physician's obligations. 

Tomlinson and Brody have shown that all futility 

judgments, even physiologic in its strictest sense, are 

value-laden. Every judgment involves endorsing inplicit 

standards of acceptable probeibility and necessarily makes 

presunptions about the proper goals of treatment. 

^An interesting example: If it is futile to maintain someone 
who is dead, what makes it not futile to maintain someone who 
is dead but whose organs might be useful for someone else? 
Yoimger (1988). Truog, Brett and Frader (1992). 
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Consequently, since all decisions to limit medical treatment 

involve value judgments, the usefulness of distinguishing 

between physiologic and non-physiologic futility, if there is 

any, cannot reside in the value-free content of the former 

being more acceptable than the value-laden content of the 

latter. The question which must be answered therefore, is 

not whether the judgment to cease treatment is value-laden, 

but whether the judgment oversteps the bounds of the 

physician's proper authority. 

Some might still wish to argue that physiologic futility 

is relevant because the value-laden natiire of such judgments 

is minimal and therefore acceptable. Such judgments, one 

might proceed, make very few assumptions about the overall 

value of continued treatment, and the assuirptions they do 

make are considered reasonable. Put another way, proponents 

of a physiologic definition of futility might argue that one 

of the most clearly established and least value-laden 

limitations on a duty to provide treatment is that it has a 

reasonable chance of accoiiplishing the goal of achieving the 

intended physiologic effect. One thing we should notice here 

is that physiologic futility has split into two con^jonents. 

One component is the claim that achieving physiologic goals 

is a basic aspect of medicine, and therefore, somehow less 

value-laden a goal to utilize as a standard. A second 

conponent is the notion of determining acceptable statistical 
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odds of achieving the aimed for effect, a point below which 

the probability is futile. 

Both of these present controversial issues. First, 

saying that atten5>ts to achieve physiologic goals of medicine 

are less value-laden than attennpts to achieve other non-

physiologic goals such as maintaining hope or helping the 

family cope is highly contentious. At the very least it 

represents an assertion about the appropriate goals of 

medicine, which requires defending. While it seems intuitive 

that accoinplishing a treatment's basic physiologic goals 

would be a part of the goals of medicine, it is not so 

intuitive that such a goal always supersedes others such as 

alleviating the family's psychological suffering, or 

respecting the patient's fxindamental values. Second, 

determining what coxmts as the immediate or intended 

physiologic effect runs the risk of inplicit decisions about 

the value of certain effects masquerading as technical 

decisions about achievability, or simply unquestioned 

assertions about the patient's best interests. Third, and 

finally, the value imposition involved in setting the limit 

on what counts as an acceptable or reasonable chance that the 

intended effect may or may not be achieved needs fxirther 

exploration. At the very least it runs the risk of 

disguising controversial ethical judgments as judgments of 
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scientific or technical es^ertise. It is this latter concern 

that we must consider next. 



27 

r*h^pt-oT' o. 

2.1 r>n»Ti«-4••atlve Fafcilitv 

Tomlinson and Brock's point about the necessary-

statistical con5>onent of even the most compelling clinical 

decisions to withhold care suggests another dimension of the 

futility debate. Specifically, while futility judgments 

cannot be value-free, hence thwarting the initial strategy of 

those advocating physiological futility, they can have both a 

quantitative and a qualitative aspect.20 The quantitative 

aspect of futility judgments consists of questioning whether 

the statistical probability of achieving an effect is so low 

that the treatment can justifiably be withheld as futile. 

The qualitative aspect consists of considering whether the 

value or quality of the considered effect is sufficient to 

warrant the treatment. While the first asks "Are the odds of 

achieving the goal reasonable?", the second asks " Is the goal 

itself worth achieving?". 

Since quantitative judgments of futility are defined by 

their focus on the probability of achieving the chosen goal, 

it is easy to see physiologic definitions of futility as a 

sub-category of quantitative futility. As we've seen, 

physiologic futility initially meant that the physiologic 

goal could not be achieved—a rather strict way of saying 

20Younger (1988) . Schneiderman, Jecker and Jonsen (1990) . 
Lantos et al., (1988). 
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t±rat the proposed treatment had an unacceptably low 

probability of achieving its intended physiologic goal. While 

quantitative futility is similar to physiologic futility in 

that both focus on the likelihood of a particular outcome 

rather than es^licitly judging the value of the particular 

goal, quantitative futility does not limit futility judgments 

to physiologic goals. The focus is sin5>ly on the 

probabilities that the goal—whatever it might be—can be 

achieved. In this light, attempts at quantitative 

definitions of futility can be seen as a response to the 

necessarily value-laden natxire of definitions of physiologic 

futility. If all futility judgments are value-laden, then 

differentiating between physiologic and other goals may or 

may not matter, but a definition that focuses on whether the 

goal is sufficiently likely to be achieved seems to avoid 

much of the value imposition associated with a decision that 

the goal is not worth achieving. 

Recognizing these dual aspects of clinical medical 

decision making—achievability and benefit—is hardly novel. 

There have always been decisions to withhold or withdraw 

treatment based on cost/benefit analyses which consider both 

the quality of the outcome as well as the likelihood of 

achieving it. Physicians often withhold certain treatments 

based on their judgment that the treatment is insufficiently 

likely to achieve its goal, however that goal may be defined. 
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What is important here is that having recognized the 

necessary quantitative component of futility judgments, it 

now must be asked if futility can be defined in probabilistic 

terms. In other words, can the concept of futility be 

usefully delineated or defined by proposing an acceptable 

threshold of probability of success below which treatments 

would be judged futile? 

2.2 The Appeal of native Approaches 

Advocates of quantitative futility, such as Nancy Jecker 

and Robert Pearlman, acknowledge that all futility judgments 

will be value-laden: 

As with all medical decisions, the decision that 
treatment is quantitatively futile involves value 
choices, such as what confidence levels to use in 
reaching conclusions and what degree of probability 
is low enough to be called futile. 

But, they argue, utilizing statistical information in this 

manner is within the proper authority of the physician: 

We suixnit, first, that authority to render a 
judgment about quantitative futility rests squarely 
with physicians.... it is physicians who are 
responsible for determining whether the patients 
meet the condition stated in the definition. 22 

The question they are concerned with is at what point does a 

treatment become so statistically unlikely that it grounds a 

decision to refuse or withdraw treatment? The appeal of this 

approach is that it appears so clean and simple. If we can 

2iJecker and Pearlman (1992, p. 1140) . 
22jecker and Pearlman (1992, p. 1140) . 
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just find an appropriate statistical cutoff point, futility 

decisions will be much easier to deal with. After all, 

numbers make moral decisions so much easier to handle. 

Unfortunately, while this is may appear to be a relatively 

sinple question concerning the point at which the probability 

of some effect occxirring is so low that we should consider 

the atten5>t supererogatory, in fact, this is a gross 

oversimplification which leads to mistaken assianptions about 

the appropriateness of futility judgments. 

2.3 Problems With 9n*Tit--4.APDroaches 

Judgments of quantitative futility must explicitly or 

iinplicitly address two difficult issues. First, they must 

consider the issue of how you know the patient has reached 

the cutoff point, that is, how do you determine sufficiently 

acctirate probabilities. Second, they must answer the 

question of what cutoff point is appropriate, that is, why a 

certain probability or probability range divides unacceptable 

treatment attempts from acceptable treatment atten5>ts. As we 

shall see, both of these issues provide grounds for concern 

regarding quantitative definitions of futility. 

Regarding the issue of how to know that the patient has 

reached the cutoff point, there are several primary concerns. 

First, Truog, Brett and Frader have argued that statistical 

inferences about groups do not assure accuracy concerning 
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predictions about individuals. ̂3 There must always exist the 

concern over whether current patients and treatments are 

truly comparable to those in the predictive model and whether 

the identical therapies were used for patients in the 

database. Second, th^ also argue that the physician almost 

always possesses information about the patient's condition 

which goes beyond that in the predictive model and rarely is 

there evidence that all of this additional information is 

irrelevant to the particular patient's prognosis. Third, 

John Lantos has argued that statistical assessment of a 

patient's likely outcome will often be inaccurate due to 

inadequate analysis of research results, for example, an 

inadequate study size.^^ 

In general, these concerns highlight the fact that while 

the idea of relying on statistics is able to iirpart a 

comfortable feeling of certainty, it is clear they are only 

as reliable as the database from which they come and its 

interpretation. 

Focusing on another type of concern regarding judgments 

that a cutoff point has been reached, Truog, Brett and Frader 

cite psychological studies which reveal that physicians are 

often highly xmreliable when estimating outcome 

probabilities.25 a variety of factors, such as limited 

^Truog, Brett, and Frader (1992) 
24Lantos et al., (1989) . Murphy and Machar (1990) . Van 
McCrary et al., (1994). 
25Tvers]<y and Kahneman (1974). Elstein (1976). Poses et al.. 



32 

exposiire to the full range of outcomes, or memories of 

bizarre and unusual cases, are likely to affect the 

physician's estimation of the probability of outcomes. Like 

hxjman decision-making in general, it has been demonstrated 

that the physician's most recent experience 

disproportionately influences probability estimates for 

current patients. It is equally likely that physicians with 

more extensive clinical ei^erience will be influenced 

differently by their history of cases than those with less 

experience. 26 Judgments of quantitative futility will still 

require human interpretation of the clinical situation. Such 

interpretation will always be open to the normal differences 

in human perception and understanding between different 

individuals and different cases. 

In addition, a nxomber of commentators^"' have argued that 

judgments of quantitative futility run the risk of being 

vinacceptably influenced by social and psychological factors, 

such as the physician's perception of the patient's 

lifestyle, the acceptable goals of therapy, or the type of 

life worth living. For example, according to Lantos and 

colleagues. 

Doctors may consider liver transplantation futile 
for an alcoholic patient or heart valve replacement 
futile for an intravenous drug abuser with 
bacterial endocarditis. These opinions rely on 

(1985) . 
26see Sox, Blatt, Higgens and Martin (1988) . 
^•'Lantos (1989) . Tong (1995) 



33 

guesswork about the likelihood that a patient will 
continue psychologically complex voluntary 
behaviors that may xmdermine treatment goals, and 
idiosyncratic values about the goals of therapy.28 

Taking this logic a step further, one can see that 

factors such as gender, religious belief, legal 

defensiveness, aggressive practice style, and emotional 

detachment are some of the many types of nonmedical 

influences that will inevitably get bound up in physician's 

medical futility decisions. It is not difficult to see how 

these influences can arbitrarily and unfairly affect such 

judgments. 

One suggestion which might avoid the difficulties 

associated with determining if a patient has reached a pre

set cutoff point is to leave the cutoff point to the 

discretion of the individual physician.Physicians, so the 

argument goes, are the most appropriately positioned 

individuals to determine if the likelihood of success is 

sufficient to justify continued care. Unfortunately, 

allowing physicians individual rein to determine the level of 

probability necessary for a treatment to be considered futile 

almost assuredly would result both in widely divergent 

standards being applied to similar cases^o, and in treating 

28Lantos (1989) 
29Koch, Meyers and Sandroni (1992) . 
3°In fact, many would argue that this is already tome of a 
great deal of medical decision-making in other areas of 
medicine, for instance, who should have a particular surgical 
procedure, or who should be placed on a transplant list, or 
even who should receive a psurticular medicine versus some 
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coir^lex value-judgments as if they were technical medical 

judgments. As the psychological literature cited above 

reveals, doctors are no more likely than anyone else to 

appreciate the subtle and not so siobtle biases they bring to 

their judgments. As a result, relying on physician 

discretion to determine the appropriate statistical cutoff 

point for care to be deemed futile will make consistent 

application both by a single physician, and between single 

physicians, extremely xmlikely. While minor differences in 

judgments of futility may be an acceptable part of allowing 

such judgments, widely divergent judgments violate the ideal 

of treating similar cases similarly. 

In addition, allowing individual physicians freedom to 

determine futility rtms the risk of leading to discrimination 

against those with physical or mental disabilities, 

particular minorities, or even the economically 

disadvantaged. Consequently, this method for establishing a 

quantitative cutoff point seems to present the very same 

problems that confronted us over determining whether a 

patient has reached the cutoff point, specifically, unequal 

application and physician's personal biases playing an 

lonacceptable role. 

In fairness, these effects may be somewhat minimized by 

institutional structures such as requiring second and third 

other option. 
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opinions for judgments of futility, review of futility-

decisions by ethics committees, and the development of 

professional standards concerning futility. Also in fairness 

to those who support quantitative futility judgments, and in 

the vein of developing professional standards, we should note 

that medicine's historical lack of attention to the 

systematic evaluation of varying treatment options has begun 

to change. Recently, considerable advances have been and are 

continuing to be made in the area of objective probability 

assessments of patient outcome.Developments such as 

multivariable analysis^^ and the feasibility of extremely 

large electronic patient databases along with the technology 

to manipulate them have dramatically increased the accuracy 

of predictive models.^3 we should not expect too much too 

soon however. This growing ability to generate relatively 

acciirate outcome probabilities still requires considerable 

work, though it is moving in the right direction. 

Nonetheless, even if such predictive models turn out to 

be remarkably accurate, we are still left with the problem 

that quantitative futility judgments require heavily value-

laden judgments about what cutoff points should be mandated 

and enforced through institutional procedures and 

3iSee Knaus, Wagner, & Lynn (1991) . 
32This is the simultaneous use of many predictive variables 
from a large number of individuals to determine an accurate 
and reliable probability estimate. 
33For a review of a variety of prognostic systems see R.W.S. 
Chang (1989) ,as well as, Ruttimann and Pollack (1993). 
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professional standards. While accurate objective probability 

estimates can serve a nimiber of useful fimctions in the 

clinical setting, such as enhancing informed decision making, 

and perhaps ultimately reducing the number of demands for 

care which the medical staff sees as not worthwhile, there 

will still exist instances where the patient/family will 

differ from the medical staff in their valuation of a 

particular treatment, risk, and/or outcome. In these 

instances the existence of objective probabilities can help 

us avoid some of the problems associated with determining 

whether a patient has reached a pre-established cutoff point, 

but as we shall see, it will not enable us to avoid the 

problems that come from the very attempt to standardize a 

certain probability as an appropriate cutoff point. 

2.4 Herman, Jecker, f .77^^^g Proposal 

Some commentators have argued for establishing specific 

cutoff points which will delimit quantitatively futile care. 

In one of the first papers drawing attention to the 

quantitative aspect of futility, Schneiderman, Jecker, and 

Jonsen proposed as a definition that 

...when physicians conclude (either through 
personal experience, experiences shared with 
colleagues, or consideration of reported eit^irical 
data) that in the last 100 cases, a medical 
treatment has been useless, they should regard that 
treatment as futile.^ 

^^Schneiderman, Jecker and Jonsen (1990, p.951) 
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Here the authors present a statistical cutoff point after 

which they believe treatment may be justifiably refused as 

quantitatively futile. 

Unfortunately, the arguments they offer to support this 

particular cutoff point rather than some other are 

surprisingly few. First, they argue that obligating a 

physician to provide a treatment with less than a 1% chance 

of success is vinreasonable since 

To do so forces the physician to offer any therapy 
that may have seemed to work or that may 
conceivably work. In effect it obligates the 
physician to offer a placebo. Only when 
empirically observed (though not understood) 
outcomes rise to a level higher than that expected 
by any placebo effect can a specific therapy be 
considered to be 'possibly helpful' in rare or 
occasional cases and its appropriateness evaluated 
according to decision analysis. 

Second, the authors acknowledge that the standard is 

arbitrary but suggest that it essentially reflects the views 

actually held by physicians. Third, and finally, they argue 

that less than 1 percent is actually a conservative number, 

but setting the limit so low is appropriate to avoid an 

arbitrary abuse of power on the part of physicians. 

35schneiderman, Jecker and Jonsen (1990, p.952) The authors 
point out that zero successes in the last 100 cases does not 
equal a 1% chance of success. It actually means that one can 
be 95% certain that no more than 3 successes would occur in 
each comparable 100 cases. They suggest the 1% figxare as an 
easier, and even more conservative (therefore less likely to 
be abused) , concept to work with. 
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In a siabsequent piece, Scbneiderman and Jecker develop 

the claims which th^ put forth earlier. First, the authors 

argue that because we can never be 100% certain a treatment 

will fail to achieve a benefit, it must be reasonable at some 

point of low likelihood to declare it futile despite this 

fact, otherwise we are committed to a relentless "paralysis" 

of continued care. 

To overcome this paralysis of action in the face of 
imcertainty, we pose the following common-sense 
question: Since we can never say never, can we 
agree that if a treatment has not worked in the 
last 100 cases, it would be "reasonable" to 
conclude that it is futile? We propose this then 
as oxir specific and practical definition of the 
quantitative aspect of medical futility. 

However, they go on to stress that it is the reasonableness 

of setting some cutoff point which they are concerned with, 

not specifically this exact cutoff point (though they 

continue to suggest it as an appropriate standard). 

Although we have presented a specific proposal, we 
recognize that people may disagree about exactly 
where the threshold for futility should lie. For 
exairple, some might think that waiting for 100 
failures before acknowledging a treatment' s 
futility sets the threshold too low. However, the 
important consideration is that all would probably 
agree with our more general claim that at some 
point the likelihood of medical success is so poor 
that atteii®)ting to achieve it is futile. 

Consequently, the authors also expeind the argiiments 

which they provide to support their claim that judgments of 

3®Schneiderman and Jecker (1995) . 
^•'Schneiderman and Jecker (1995, p. 15) 
38Schneiderman and Jecker (1995, p. 15) 
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quantitative futility are necessary and justifiable. 

Additionally, the authors suggest a nxjmber of reasons for the 

necessity of futility judgments in general, but not 

quantitative futility judgments in particular. While this 

can in part be e3q>lained Toy the claim that futility judgments 

have both a quantitative and a qualitative aspect, it fails 

to flesh out the authors' suggestion that both quantitative 

and qualitative futility judgments can serve as independent 

thresholds. 

As I tjnderstand the material there are essentially three 

types of arguments presented for the necessity and 

justification of quantitative futility judgments. I call 

these arguments: (1) the goals of healing and providing 

medically beneficial care, (2) the placebo analogy, and (3) 

consensus. While the first and third arguments are meant to 

justify establishing both quantitative and qualitative 

standards for judgments of futility, in this section I intend 

to comment only on their applicability to quantitative 

standards. 

2.4.1 The Araiintftnt: From the Goals of m-nA p-i-myidlna 

M«M^4r-»nY y^^Tteficiatl r'nr-ft 

As I commented above, the authors first argue that 

because we can never be 100% certain that a treatment will 

fail to achieve a benefit, it must be reasonable at some 
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point of low likelihood to declare it futile despite this 

fact. To sxipport this claim, the authors point out that 

physician's have certain professional responsibilities which 

are groxmded in the goals of medicine, specifically the goals 

of healing patients and providing medically beneficial care. 

To one who refuses to acknowledge that quantitative limits 

must be set for futile care, the authors argue that failure 

to set such limits entails a failiore to uphold the 

professional responsibilities which are grounded in these 

goals. 

In response, I would like to acknowledge that this line 

of reasoning deserves serious consideration. However, by way 

of postponing this inquiry to a later section, I think it 

sufficient to suggest here some reasons to believe the 

authors have not adequately argued that the failure to set 

and enforce some standard of quantitative futility is 

demanded by the goals of medicine. I do think that if such a 

standard is to be justified it will ultimately be so in 

virtue of some accovint of the goals of medicine. Exactly how 

this justification must occur, however, is no easy piece of 

reasoning to understand. 

Let me suggest some potential difficulties. First, 

while providing medically beneficial care seems to be an 

intuitively reasonable goal of medicine, it is not so clear 

what counts as a medical benefit. As I suggested earlier, to 
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one with strong vitalist beliefs,the ability of medicine to 

keep an individual alive certainly will coimt for them as a 

"medical benefit" . On what groTonds do we deny this claim? 

The point here is that sin^jly referring to the goals of 

medicine as a justification for setting a quantitative 

standard fails to acknowledge the extreme difficulties 

inherent in elucidating such goals and landerstanding their 

commitments, and above all, the fact that what the proper 

goals of medicine are is deeply contested. 

Second, while setting a quantitative standard for futile 

care may be one way of acknowledging and acting upon 

professional responsibilities grounded in goals of providing 

medically beneficial care and healing, it may very well be 

the case that setting such limits has other effects which riin 

counter to these or other inportant professional 

responsibilities and/or goals of medicine. Here I am 

particularly concerned with how imposing value-laden futility 

judgments as limitations on treatment comes into conflict 

with respect for patient autonomy, whether such limitations 

represent a form of vinjustified paternalism, how such 

judgments manifest implicit rationing decisions, and, more 

generally, how they rely on assxamptions that the goals of 

medicine are themselves well vinderstood and justified. 

^^The belief that life itself is valuable and, for many, the 
view that medicine should do all it can to extend life. 
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Third, and most importantly, there is an explanatory gap 

in this argiiment. The authors begin by saying that 

quantitative futility judgments are demanded the goals of 

medicine and the professional responsibilities that these 

goals create. Yet this is a highly controversial assumption. 

So their argument seems to proceed by first claiming that we 

need to set some quantitative cutoff point, which is itself 

an extremely value-laden decision, and then arguing that this 

is required by the goals of medicine, an even more 

controversial, less well-xanderstood area of medicine. I am 

not claiming that no such cutoff point is justifiable in this 

way. Rather, I am suggesting that the focus on the 

quantitative aspect of futility judgments seems a bit 

prematxire if we have not yet gotten clear on the qualitative 

nature of setting such a cutoff point and its relationship to 

the goals of medicine. In essence, quantitative futility 

judgments might or might not be acceptable, but londerstanding 

if they are, and how to set the limit, is anything but as 

simple as saying the goals of medicine demand it. 

2.4.2 The Pl^r!otv-> 

As the name suggests, the authors wish to argue that an 

analogy between offering placebos and futile treatments can 

be used to establish the reasonableness of creating a 

deliberately low quantitative futility cutoff standard. 
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Unfortimately, there seem to me to be two problems here. 

First, the supposed analogy is of very little help since it 

will not help us establish a particular cutoff point, a 

general problem for quantitative futility which the authors 

have downplayed, but which is important to address. Second, 

and more importantly, the analogy fails. Let's take these in 

the reverse order. 

Schneiderman and Jecker begin by offering a definition 

and purpose for placebos. 

Placebos (from the word meaning " to please") are 
medications that display no objective specific 
activity for the condition being treated. In drug 
trials involving control siibjects.. . they are 
necessary for con^jarison because the "placebo 
effect" of a drug, which is perceived as a 
physiological or psychological benefit and which 
operates through a psychological mechanism, can be 
as high as 30 percent or even higher. 

After observing that the placebo effect was illustrated quite 

powerfully in military medical settings during World War II, 

the authors continue. 

If physicians were morally obligated to offer any 
treatment that might make a patient feel good or 
that might conceivably make a patient feel good, 
the physician would be obligated, in the absence of 
a proven treatment, to offer this placebo.^ 

But, they conclude, physicians are not morally obligated 

in this manner for the following reasons. 

^°Schneiderman and Jecker (1995, p. 108) 
^Schneiderman and Jecker (1995, p.108) 
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Any trust between doctor and patient—not to 
mention the psychological benefits of all 
medicines—would be destroyed if patients knew that 
physicians prescribed medicines whether or not they 
believed in their therapeutic efficacy. Patients 
would rightly be concerned not only about 
therapeutic efficacy, but also about therapeutic 
deception.^ 

Summing these reasons up, we can say that physicians are 

not obligated to provide placebos, according to Schneiderman 

and Jecker, because doing so (1) requires deception, (2) 

leads to distrust, and (3) negatively effects the benefits of 

proven treatments as well as placebos-

Unfortunately, Schneiderman and Jecker do not offer any 

arguments as to why offering supposedly quantitatively futile 

treatment should be seen as analogous with offering placebos 

other than to point out that both are long shots. The 

authors do write that "placebos are medications that display 

no objective specific criteria for the condition being 

treated," by which they presumably mean that the substance 

is believed to be pharmacologically or biomedically inert for 

the condition being treated. One possibility is that they 

believe quantitatively futile treatments are analogous in 

this manner. This reading is loosely supported by a 

definition which the authors propose elsewhere in their work 

that medical futility applies to atteirpts to provide a 

benefit which are highly likely to fail eind "whose rare 

^Schneidentian and Jecker (1995, p. 108) 
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exceptions cannot be systematically reproduced. 

Ultimately, however, this reading seems difficult to support. 

The main problem is that this feature of placebos seems to 

apply more appropriately, if at all, to physiologic futility, 

not quantitative futility. While physiologically futile 

treatments might be defined as those which "display no 

objective specific criteria for the condition being treated", 

the same is not necessarily true of those treatments that we 

define as quantitatively futile. Quantitatively futile 

treatments are futile because they fail to reach some minimal 

acceptable level of likelihood of success. This does not 

entail that the treatment is analogous to a placebo in that 

it fails to display objective criteria for the condition 

being treated. In fact, to the extent that quantitative and 

physiologic futility are distinguished, placebos seem 

naturally analogous to the latter. 

I have argued that one disanalogy between placebos and 

quantitatively futile treatments is the lack of similarity 

regarding the pharmacological relationship between the 

treatment and the condition being treated. Placebos are 

pharmacologically or biomedically inert. Quantitatively 

futile treatment is not. There is another iir^ortant 

disanalogy between placebos and quantitatively futile 

^Schneiderman and Jecker (1995, p. 11) 
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treatments which must be explored. This is the role played 

deception. 

A major coirponent of what makes placebos effective is 

the fact that the patient is deceived about what she is 

receiving. While the physician believes that the treatment 

is not only a long-shot, but also physiologically inert or 

irrelevant, the patient believes otherwise, and this belief 

is encouraged and sxipported. It is this deception which is 

fundamentally problematic about placebos, for both 

deontological and consequential reasons. Without going into 

great detail which is not necessary here, in general it is 

wrong to deceive patients because it fails to adequately 

respect them. Placebos are seen as problematic for this 

reason. Additionally, requiring the use of placebos is seen 

as morally problematic because it can lead to unacceptable 

negative consequences such as those pointed out by 

Schneiderman and Jecker. One must notice however, that these 

consequences come about through people learning of the 

deception. So again it is the deceptive nature of placebos 

which is problematic. 

But none of this is the case with futile treatments. No 

one is suggesting that physicians and institutions can not or 

should not make it painfully clear to patients that they 

believe the treatment to be futile. The general tenor of the 

discussion seems always to have assimied that the medical 
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staff has a responsibility to inform the patients of their 

belief that the treatment is futile. In fact, the problem of 

futile care generally arises precisely because the family 

refuses to accept the physicians' statement of this 

prognosis. Consequently, futility does not involve deceiving 

the patient into believing that the treatment will be 

beneficial.^ 

It might be pointed out that the placebo effect may 

still be a measiirable benefit in instances where the patient 

is informed of the fact that she is receiving a placebo.^ 

Hence, deception might not be necessairy and one could argue 

that the analogy with quantitative futility is stronger than 

I have allowed. 

In response, if placebos are effective without 

deception, then they are disanalogous with quantitatively 

futile treatments for another reason. Specifically, if 

consented-to placebos are effective it is no longer obvious 

that the physician has no obligation to provide such a 

treatment. Of covirse, one could argue that offering placebos 

with consent would still lead to negative consequences, such 

as a widespread fear that placebos were utilized in other 

^Some might cirgue that offering futile treatment does mislead 
the patient into believing that the treatment can help. I 
consider this problem in more detail in Chapter 3. At the 
very least, however, it must be acknowledged that this is not 
intended in the same way that placebos intend and rely upon 
deception. 
^See Park et al., (1967). 
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circnimstances without notification. This could in txim lead 

to distrust in physicians and medicine's efficacy. Such 

consequences could invalidate the obligation to provide 

consented for placebos. 

Taking this surgument to its natxiral (or perhaps, absxird) 

conclusion, not allowing quantitative futility judgments is 

analogous to requiring consented to placebos because both 

will lead to unacceptable consequences. This demands at 

least two responses. First, such a scenario—the widespread 

offering of consented to placebos and the subsequent negative 

consequences—is highly unlikely. While this may serve as a 

potential theoretical objection, I would suggest tliat the 

burden of proof lies on those who wish to make such an 

argument. Second, it seems even less likely that demands for 

treatment which the medical staff openly declares it believes 

to be futile (or, to avoid the terminology, not worth 

pursuing due to the unlikely chance of success) , will lead to 

widespread negative consequences such as deception, distmast 

of the medical profession, or damage to the effectiveness of 

useful treatments. 

I have argued above that the analogy between placebos 

and quantitative futility fails. Prior to that discussion I 

mentioned ,:nat even if successful, the supposed analogy would 

not get us very far since it would not help us establish a 

particular cutoff point. Regarding the claim that it is 
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reasonable to set the cutoff standard at 1 percent, or some 

other particular deliberately low number, because we do not 

require physicians to offer placebos, one might question the 

correlation. There seems to be no necessary connection 

between a claim that physicians need not offer placebos and 

the claim that some particular percentage is a reasonable 

cutoff point for quantitative futility. Placebos are not 

defined by their likelihood of success, but rather by their 

pharmacological or biomedical relationship to the condition 

being treated. Declaring something a placebo, and hence not 

required, has nothing to do with the infrequency of its 

success. Rather, the description is a conceptual one 

focusing on the nature of the causal relationship between the 

treatment and the effect. It follows from this that no 

quantitative cutoff point is recommended by any supposed 

analogy between placebos and quantitative futility. 

Nonetheless, one may wish to argue that whether or not 

physicians should be required to offer placebos depends upon 

the likelihood that they will work. It is this aspect of 

placebos, one might argue, which can inform us about 

quantitative futility. On this view however, arguing for a 

cutoff point for quantitative futility hy saying that the 

lack of one essentially requires the provision of placebos is 

either circular or hopelessly confused. The cutoff point for 

placebos is supposed to help set the cutoff point for 



50 

quantitative futility. But, assuming that placebos are 

obligatory based on their effectiveness, does not tell us 

where to set the cutoff point for placebos, any more than it 

tells us about quantitative futility. 

Finally, while the authors admit that their number (0 

successes in the last 100 atteir5>ts) is arbitrary, they also 

iir^jly that it is a reasonable number, and that somehow this 

reasonableness is linked to the demand that physicians not be 

forced to offer placebos or extreme long-shots. This link is 

neither intuitive nor obvious. Certainly there are long 

shots and placebos which physicians are not required to 

offer. The issue, however, is what can serve to alert us 

that this long shot is too long, or that this effect is too 

imlikely. 

2.4.3 The ?rom 

This argiiment seems to take two forms. One form is to 

suggest that suggested cutoff point (zero successes in the 

last 100 attenpts, or something like it) actually corresponds 

with the basic, pre-theoretical accoimt of most physicians. 

Schneiderman, Jecker, and Jonsen put forth an argiament like 

this in their earlier article. They write: 

Although oxir proposed selection of proportions of 
success is admittedly arbitrary, it seems to 
comport reasonably well with ideas actually held by 
physicians. For example. Murphy and colleagues 
invoked the notion of futility in their series of 
patients when stirvival after cardiopulmonciry 
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resuscitation was no better than 2%...and Lantos 
and colleagues when sxirvival was no better than 
7%. 46 

In response, as a matter of errpirical fact it is highly 

doiabtful that such a consensus exists. Vsurious studies reveal 

widespread disagreement among physicians about the 

appropriate statistical cutoff point for futile care.^"^ For 

instance. Van McCrary and colleagues conducted a survey of 

the opinions of 301 faculty and house staff in internal 

medicine and sxirgery at three separate facilities concerning 

the appropriate quantitative cutoff point for futility. The 

authors found a range of futility cutoff points which varied 

from zero to sixty percent, with almost one fifth of the 

sample defining quantitative futility above twenty percent.^ 

Apparently, rather than there being any widely agreed upon 

opinion about when treatment becomes statistically futile, 

physician's opinions on this matter vary considerably. This 

is important because it suggests that there is not even a 

relatively small range of statistical likelihood which 

physicians consistently identify as an important cutoff 

point. Rather, it seems the cutoff point identified must be 

linked to other social and psychological factors particular 

to the individual physicians. 

4®Schneiderman, Jecker and Jonsen (1990, p.952) 
^•'Van McCrary et al., (1994); D. Murphy and D. Machar (1990) . 

Van McCrary et al., (1994) 
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While t±ie lack of agreement among physicians on an 

acceptable cutoff point for futility does not preclude such 

an agreement being arrived at in the futinre, it does seem to 

significantly weaken any argument that a certain cutoff point 

is intuitively obvious, or naturally acceptable. 

A second and more promising form of the argument from 

consensus is to suggest that such a consensus is either 

developing or will develop among physicians and/or other 

members of society, and that such a consensus justifies the 

standard. The authors are clear that such a development is 

their goal. 

From this process [of education and open debate] 
may emerge a consensus similar to that achieved 
with respect to the Uniform Definition of Death 
Act. We propose that we start with a patient-
centered notion of medical futility.... Then comes 
the fine tuning—can the medical profession and 
ultimately society agree as to where to draw the 
line at a minimimi probability or minimum quality of 
benefit? ...we propose that empirical studies as 
well as consensus agreements then form the basis of 
establishing standards of care.^ 

This seems extremely reasonable. Nonetheless, I am 

concerned. Specifically, we must ask whether it is possible 

to justify setting a quantitative futility cutoff point by 

consensus? That is, can we singly say, for example, that 

zero successes in the last 100 cases is an acceptable 

quantitative cutoff point because there is widespread 

agreement among physicians and society? I do not believe so. 

^Schneiderman and Jecker (1995, p. 171) 
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And the reason why constitutes the primeury difficulty with 

quantitative futility. 

While probability estimates necessarily provide powerful 

guidance for making treatment decisions, a major problem in 

setting a particular quantitative threshold is that denying 

treatment due to the unlikelihood of success is essentially a 

qualitative, heavily value-laden decision. Atten^ting to 

resolve this dilemma through consensus overlooks the fact 

that the point at which a treatment is quantitatively futile 

will necessarily be linked to some relationship between its 

effect and the means of achieving it. As Waisel and Truog 

suggest: 

The effect with which the percentage of 
quantitative futility can influence the performance 
of an action may depend on the qualitative goal. 
Thus, the power of the quantitative assessment may 
be influenced by the definition and value of the 
qualitative assessment, or the odds with which one 
takes a chance depends upon the rewards.5° 

Attempting to render this point as clearly as possible, 

Thomas Prendergast^i asks us to consider two different 

treatments being considered for a patient with extensive lung 

cancer and impending respiratory failure. Both treatments 

have a track record in which of the last 100 persons so 

treated, one each inproved enough to leave and live at home 

for one year. Given that both treatments have apparently 

equal statistical likelihood of failing, does it follow that 

s^Waisel and Truog (1995) . 
siprendergast (1995) . 
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th^ are equally futile? Prendergast's answer is no. The 

first treatment, an herbal tea, is ine:^>ensive, non-invasive, 

allows out-of-hospital administration, and has few, if any, 

side effects. The second treatment, aggressive chemotherapy 

and bone marrow replacement, involves large financial costs, 

is terxibly invasive, involves considerable discomfort and 

other side-effects, and requires hospitalization and 

separation from loved ones at a time near death. In this 

light, the first treatment may appear quantitatively 

reasonable, while the second may seem quantitatively futile. 

To declare a treatment futile on the basis of 

probability alone is to ignore the necessary role that 

qualitative judgments involving such things as personal 

values, the availability of resources, monetary costs, 

patient suffering, family desires, possible alternatives, 

etc., play. While it might seem easy or convenient to choose 

some statistical probability beyond which treatments will be 

declared quantitatively futile, the determination that the 

odds against success of a particular treatment for a 

particular patient depends upon more than generalized 

consensus regarding what cutoff point demarcates an 

linacceptable long-shot independent of the particulars of the 

case. Rather, admittedly tincertain statistical predictions 

of outcomes are measured as worthwhile relative to the 

potential and actual costs and benefits associated with them. 
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Consensus about a cutoff point simply cannot accommodate the 

fact that appropriate medical cutoff points necessarily 

involve controversial value judgments about quality of life, 

risk taking, the allocation of resources, cost/benefit, and 

the appropriate goals of medicine.^ 

One might ask however, isn't this just another way of 

saying that all futility judgments are value-laden, and 

hasn't this point already been acknowledged by proponents of 

quantitative futility? The answer is both yes and no. In 

focusing on whether the goal is achievable, proponents of 

quantitative futility, like Schneiderman and Jecker, 

acknowledge value-ladenness, but fail to acknowledge the 

limitations this iir^joses. While it is one thing to identify 

the fact that futility will have a quantitative conponent, it 

is another to atten5>t to set a hard and fast quantitative 

cutoff point. Such atteirpts demonstrate either a lack of 

imderstanding or concern for the diverse relationships 

between an appropriate statistical cutoff point and the value 

elements of any given situation, a relationship which a 

generalized cutoff point cannot accommodate. 

I have argued that attenpting to determine a standard 

quantitative cutoff point by consensus is problematic because 

the acceptable cutoff point is determined the details of 

the case. Even given this fact, one might question why it 

^Faber-Langendoen (1995) . 
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precludes utilizing consensus to set an absolute minimum. I 

believe this takes us back to my original question regarding 

what the consensus is being reached about. Given the 

relationship between medically appropriate quantitative 

cutoff points and the particular features of particular 

cases, even if clinical futility judgments ultimately derive 

significant validity from objective probability estimates, 

determination of a quantitative cutoff point is essentially a 

qualitative judgment about the value of achieving certain 

ends. Further, if, as I have argued, medically appropriate 

cutoff points are essentially linked to a variety of 

qualitative conponents of the case, than consensus about 

setting an absolute minimum has less to do with the 

appropriateness of some particular statistical cutoff point— 

the essence of quantitative as distinguished from qualitative 

futility—than it does with the appropriate goals of medicine 

and medicine's obligations as a social institution. It has 

yet to be considered whether the issues of the goals of 

medicine can be resolved through consensus. Ultimately, 

perhaps, a justifiable quantitative cutoff point will arise 

from consensus, but it will be a consensus about the goals of 

medicine and its obligations. Consequently, quantitative 

futility is iinpossible to delineate without a much more 

thorough imderstanding of qualitative futility and its 

relationship to the goals of medicine. In the next chapter. 
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I will explore this qualitative aspect of futility judgments 

along with the nature of their relationship to the goals of 

medicine 
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3.1 Ttitr-ray^iictioP. 

So far, I have described t±ie nature of both physiologic 

and quantitative judgments of futility. I have concluded 

that much of what is particularly interesting and morally 

coraplex about futility judgments is the manner in which they 

are meant to overrule the patient's or surrogate's values in 

determining what treatment options are appropriate. In this 

chapter I intend to explore the normative force of such 

judgments fiirther, examining some possible justifications for 

futility judgments, including distributive justice, harm, and 

insufficient or no benefit. In this discussion I stress the 

need for futility judgments to offer something new to our 

medical lexicon rather than simply adding redxmdancy, 

abstraction, and confusion. As a consequence of this 

requirement, I argue that the concerns of distributive 

justice and the obligation of non-maleficence, while both 

normatively forceful, are inappropriate ways to landerstand 

futility judgments. The language of futility will do nothing 

to clarify the demands of distributive justice, nor will it 

add anything useful to the alreacSy relatively clear 

obligation of non-maleficence. The section on distributive 

justice previews a more thorough discussion of the issues in 

chapter five. Noting that the medical professional's 
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obligation of beneficence is more difficult to delineate than 

the obligation to do no harm, I suggest this is the most 

appropriate way to understand the intended normative force of 

futility judgments and consider the possibility that futility 

could become a useful tool in detailing the physician's 

duties of this type. I conclude however, that any such 

esiplanation requires an account of what counts as a medical 

benefit, a question that in turn requires an understanding of 

the aims of medicine. Lastly, I consider the claim that 

futile treatments can be withheld because providing such 

treatments somehow violates professional integrity. However, 

here again I conclude that such a claim requires an 

explanation of what medicine's aims and goals are, otherwise 

one cannot know what professional integrity consists of. 

Consequently, resolving the debate about futility requires 

acknowledging that the debate is really about the larger 

issue of medicine's appropriate goals and limits. 

3.2 -itrative Futility 

What distinguishes qualitative judgments of futility is 

that the determination being made is not ' singly* that a 

particular medical treatment cannot, or is xmacceptably 

unlikely, to achieve its intended effect, but rather, that 

the intended effect is not worth it. A potential treatment 
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will not be provided, despite the patient's informed request 

and belief in its benefit, because it is judged that the 

potentially achievable effect is not a sufficiently good 

enough outcome to make it worthwhile. 

Such judgments come into play in one of two ways, both 

of which seek to withhold treatment. First, the judgment 

might be used as a justification both for not providing an 

unrequested treatment and for not providing the patient with 

information about the particular treatment option because it 

is believed that the option is futile. In this situation, 

futility is used as a trunp to avoid a possible conflict by 

justifying withholding information that the patient may base 

a request for certain treatment upon. For instance, entering 

a DNR order without discussing the reasons for believing such 

life prolonging meastires to be futile in order to avoid the 

patient requesting such treatment. Second, a declaration of 

futility may be used to justify withholding requested 

treatment whose value is disputed by the medical caregiver. 

In this scenario futility is brought out to trump the 

patient's request for treatment in the face of conflicting 

judgments about the appropriate way to proceed. 

In this direct form it is easy to see how such judgments 

will often entail giving precedence to some standard of value 

other than the patient's or surrogate's estimation of well-

being, or some other deeply held value such as respect for 
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life.53 In tJieir most objectionable form as grounds for 

refusing some type of life-sustaining treatment, futility 

judgments are easily vinderstood as rejections of the 

patient's values in favor of the values of others concerning 

what type of life is an appropriate life worth extending. 

To declare a treatment qualitatively futile is to say 

that despite the fact that treatment is sufficiently likely 

to accon^jlish some intended effect, the medical professional 

is not obligated to provide it. From a theoretical 

perspective, given that futility judgments are meant to have 

normative force we must ask where this force comes from. As 

a practical consequence, understanding what justifies the 

normative force of futility judgments will necessarily reveal 

a great deal about what types of cases such judgments should 

appropriately be applied to. 

3.3 Jastice As a Jiigtifieation, 

Obviously, distributive justice concerns constitute a 

possible justification for the normative force of futility 

judgments. However, in a siabsequent chapter^ I argue that 

while the futility judgments that many physicians make in 

clinical practice at this time are based on concerns about 

the appropriate utilization of r^jsources, this is a mistake. 

53as we have seen, setting and enforcing a quantitative cutoff 
point requires a simileu: assertion of values other than the 
patient's in determining whether treatment will be withheld. 
^See Chapter 5. 
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The concept of futility should not be used to identify or 

instantiate resotirce distribution concerns. Without going 

into the details here, I curgue both that the language of 

futility should not be used as a normative tool unless it 

helpfully identifies a category of cases which cire overlooked 

by our current conceptual tools, and that including resource 

distribution concerns in futility judgments will lead to more 

harm than good. As a result, xmderstanding the appropriate 

use of the concept of futility requires us to ask "If we had 

xmlimited resources, when would it be inappropriate to 

provide or continue to provide a particular treatment?" 

Of course, one might wish to respond that if there were 

no scarcity of resources there would be no issues of futile 

care. While this is a possible interpretation of the term 

which can not be prima facie ruled, out, many commentators 

argue or assvraie that certain instances of treatment are 

futile even though the issue is not one of scarcity. por 

example, it is plausible to argue that aggressively treating 

an anencephalic child, as in the Baby K case, is an instance 

of futile care, and therefore withholdable, regardless of 

whether the treatment is being appropriately paid for or 

whether the resources used are plentiful. The idea is that 

in certain cases futility will normatively ea^lain the 

ssjecker and Pearlman (1992) . Zoloth-Dorfman and Carney 
(1991) . 
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decision to withhold such treatment when cost and resotirce 

distribution can not. 

Again without going into the details at this point, we 

must ask what is gained by using the language of futility. 

While futility may es^lain the decision to withhold 

treatment, is it the best explanation? Challenging futility 

as an explanatory tool are the simple and direct explanations 

that the treatment is not obligatory because it fails to 

benefit the patient. 

3.4 wmttm a«^ a Jastificafcion. 

Another intuitively convincing explanation for the 

normative force of futility judgments is that they are 

groTonded in the obligation to do no harm. While this is 

certainly an acceptable reason for denying some types of 

requested treatment that the patient or family thinks is 

valuable, I would again argue that it is not an appropriate 

category for futility judgments to identify, nor does it 

explain futility's normative force. There are two primary 

reasons for this. First, and most iit^jortant, the principle 

of nonmaleficence is already well established within 

medicine, and as a result physicians do not need the language 

and conceptual apparatus of futility to fulfill or clarify 

their obligations in this area. Utilizing futility rather 

than, in this case, the concept of norunaleficence (the duty 
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not to harm) is likely to confuse the judgment more than it 

is likely to clarify or e:^lain things. reasons for 

believing this are essentially the same as rt^r reasons for 

thinking that the concept of futility should not be used to 

identify instances of resoxirce or cost concerns, and are 

outlined in greater detail in chapter 5. In addition, the 

fact that harm versus benefit analyses are often difficult to 

make is not a useful argument for relying on the concept of 

futility, since the judgment required will be the same, only 

the name we apply will have changed. Second, it is counter

intuitive to suggest that all instances of futile care 

involve harm to the patient. For exainple, while aggressively 

treating an anencephalic child is often cited as a 

paradigmatic futility case, it seems quite reasonable to 

argue that no harm is coming to the patient as a result of 

continued treatment since the patient is no longer capable of 

being harmed hy medical care. For these reasons, identifying 

futility with, and grounding it in, the obligation to do no 

harm is vmnecessaary, problematic and inappropriate. 

3.5 TTtgii-F-Ficient: AB a Jiistificatlon. 

A more proinising way of understanding the claim that 

qualitative futility identifies treatment which is 

insufficiently valuable is that it means that the treatment 

is non-beneficial, where the issue is not harm but the lack 



65 

of any foreseeable good that might come from it. As a 

normative claim then, qualitative futility would be 

understood as a judgment that the benefits of a particuleur 

treatment are so minimal that the medical goal of beneficence 

justifies refusing the treatment. While this may seem open 

to the same general objection which was raised against 

understanding futility in terms of harms, namely that we 

already have a conceptual tool which is better able to do 

this work for us, I don't believe this is the case. The 

concept of beneficence and the physician's corresponding duty 

to promote benefits eind to refrain from actions which will 

not promote benefits is not nearly so strong or so clear as 

the duty of nonmaleficence. Consequently, limitations on the 

provision of treatment groixnded in the physician's duty to 

attempt to benefit patients may be well served by the 

introduction of the concept of qualitative futility. 

It seems probable that most people would acpree that 

treatment which is of no benefit is not required, or only 

required under special circumstances. In fact, medicine 

often accepts this claim as a limit on what it is obligated 

to provide. In instances where judgments of qualitative 

futility are meant to serve as normative truit5)s however, it 

is precisely the issue of the treatment's benefit which is 

usually being contested, As has been argued many times 

sspor an interesting discussion of this see Veatch and Spicer 
(1992) . 
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before, what constitutes an insufficient benefit to the 

patient is a value judgment which requires justification. 

Judgments of futility are problematic in part because they so 

often involve cases where the patient's or family's belief 

that the treatment is sufficiently beneficial in some way, 

while not common or widely accepted, is also not prima facie 

unreasonable. ̂ 

Requested treatment can be seen as potentially 

beneficial in at least the following three ways. First, 

while the requested care may have no chance of directly 

producing the relevant physiologic effect it may still 

produce a placebo effect which is of significant benefit to 

the patient. For exairple, sometimes a physician will 

prescribe antibiotics to a patient who is suffering from a 

viral infection not because the antibiotic is likely to 

produce some relevant physiologic effect, but rather because 

it may alleviate the patient's distress or suffering through 

a placebo effect. In a sense, the improvement in the 

patient's condition is not necessarily due to the specific 

treatment used. Nonetheless, it seems reasonable to describe 

the improvement as a benefit caused by provision of the 

treatment. 

Second, treatment may be beneficial not for any 

physiologic result it produces in the patient, but for the 

s^In many cases the reasonableness of such beliefs turns on 
particular religious views which the patient or family holds. 
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effect it has upon others or the symbolism of the effort 

itself. Individual patients and/or their families and loved 

ones may draw great comfort from the fact that a particular 

treatment, despite overwhelming odds against its being 

physiologically helpful at all, will be tried. In his moving 

account of his sister's death at a family gathering, John 

Lantos reflects upon the possibility that certain treatments 

(in this instance CPR) have come to represent the rites of 

passage that our society bestows upon those who pass away.^® 

In this light, provision of certain requested treatments can 

be seen as beneficial not for their ability to alter the 

patient's situation, but rather for their emotive, social 

contexts and power, such as demonstrating a commitment and 

love for the individual who is dying, or their ability to 

address the needs and suffering of the individual's involved 

other than the patient. Though this type of benefit will 

often apply most directly to the survivors, it could also 

apply to instances where the patient requests certain 

treatments because of the emotional benefit of knowing that 

as much as possible will be done. 

Third, potential treatments may be beneficial in that 

they bring about a desired physiologic response. This 

response may be one which the physician agprees is beneficial, 

but not necessarily. Individuals may have different value 

5®Lantos (1995) . 
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structxires and belief systems which cause them to see certain 

physiologic responses as beneficial where others would not. 

Again we can use the example that while one person may view 

survival in a PVS (persistent vegetative state) as 

nonbeneficial, another who places a significant value on life 

itself or on one's obligations to God, perhaps to demonstrate 

faith by not giving up, may see such sxirvival as of great 

benefit. 

This list is meant to be neither coirplete nor 

comprehensive. Rather, the point is to demonstrate that any 

attenpt to declare a treatment futile and therefore 

justifiably withheld because it provides an insufficient 

benefit requires a judgment about what benefits are 

appropriate goals of medical treatment. Do benefits which 

accrue to the family, such as alleviating their suffering or 

maintaining their spirits count as beneficial effects of 

treatment? If so, and it seems difficult to argue otherwise, 

are they benefits which physicians must determine are not 

present before they declare a treatment futile, or are they 

benefits which can be ignored or minimized? Are benefits 

which hinge upon a peurticular vincommon religious or secular 

world view, such as assuring one' s ascension to the Hereafter 

by maintaining life in any way possible, benefits which 

5'Some people of deep religious conviction have held that 
respect for God requires demonstrating faith by maintaining 
life through whatever medical means are possible. 
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medicine must recognize and be obligated by, or are they 

insufficient to negate a judgment of futility? 

If the physician and patient or surrogate disagree about 

whether a particular effect of treatment is appropriately 

beneficial, refusing to provide the treatment because it is 

futile amounts to a judgment on the part of the physician or 

medical establishment that either the patient or surrogate is 

wrong about what they believe to be a benefit, or that the 

benefit which the patient or sxirrogate seeks is not an 

appropriate benefit for medicine to be obligated by. In 

either case, we must conclude that judgments of futility are 

not simple judgments about effectiveness. Instead, they 

require or make assunptions about the exceptionally complex 

issues of the appropriate aims and values of medicine.®® 

Limiting treatment for whatever reason must be seen as an 

attempt to delineate what medicine does and why. To say that 

it doesn't work, in any sense, is to say that it cannot 

accomplish certain things that we think are the things 

medicine is obligated to try to accomplish. But what are 

these things and why are they the inportant ones? This is 

what the futility debate is actually struggling with and what 

we must acknowledge and address directly if we are to make 

®°This is a further reason why we should abandon the use of 
the term futility—it iitplies an objectivity that may not be 
warranted. It would be more honest and revelatory if the 
physician were to say that the treatment request is contrary 
to the goals of medicine as she or her institution understand 
them. 
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any long-term useful progress out of this current dilernma. 

It must be evident at this point that it does not 

clarify things at all to limit medicine's obligations to 

cases where it is possible to sectire 'medical benefits' or 

where the treatment is 'medically appropriate' without 

somehow explaining what these categories refer to. To one 

who places sufficient value on life itself, medicine's 

ability to extend even life without consciousness may 

constitute a medical benefit. If one is going to identify 

and limit qualitatively futile care because the 'medical' 

benefit it provides is insufficient one will need to define 

what benefits count as appropriately medical. Of course, any 

significant normative attempt to limit what counts as a 

medical benefit, or to delineate what benefits are outside of 

the obligations of medicine, requires a thorough and direct 

analysis of the nature and goals of medicine. 

3.6 cient: Benefit wn-rm as A Contiimum 

As an alternative to understanding qualitative futility 

judgments strictly in terms of insufficient benefits as 

opposed to cases of harm, one might wonder why qualitative 

futility is not meant to refer to a set of treatments defined 

by a continuum of outcomes that entails both no benefit and 

varying degrees of harm outweighing benefit. On this account 

judgments of qualitative futility might identify any 
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treatment along this range. While initially plausible, such 

an account would have to address two primary concerns, one 

centered on the issue of what futility judgments should 

appropriately identify and one on the issue of what justifies 

the judgment. The first, is the practical point I raised 

concerning the confusion which may result from applying 

futility to instances where the already reasonably well-

accepted and understood duty not to harm could acconplish the 

same thing. The second, is a more subtle point about 

possible differences in the justifications for withholding 

nonbeneficial and harmful treatment. 

Futility judgments are meant to have normative force, 

that is, they are to serve as a justification for withholding 

treatment that is requested by the patient or s\irrogate. 

Despite the assertion that we can understand not benefiting 

and harming as points along a continuum, it is not 

necessarily appropriate to link the justifications for 

withholding nonbeneficial treatment and harmful treatment. 

Despite the fact that there exist "nuances in the continuum 

from harmful to useless to beneficial interventions requested 

by patients''®^ it is plausible to argue, as I do in the next 

chapter, that as justifications for withholding treatment the 

two are significantly different, or at least have 

significantly different implications. Without going into 

®^Brett and McCollough (1986, p. 1349) . 
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great detail in. light of the fact that I examine this issue 

more closely in the next chapter, the important distinction 

for the futility debate between treatment which is harmful 

versus treatment which is merely nonbeneficial is the fact 

that, for many, justifiable limitations on an individual's 

freedom (in this case to secure treatment they think is 

appropriate) are much stronger in order to prevent harm than 

they are merely to secure a benefit or to avoid a nonbenefit-

It is obvious that I have not said enough to adequately 

refute a continuiim conception of futility. Ultimately, 

futility may be a useful normative category which identifies 

a range of cases where treatment can be withheld based on 

lack of benefit, including harm. belief is that the 

potential negative consequences of applying futility 

judgments to instances of harmful treatment, along with the 

potential qualitative distinction between harming and not 

benefiting as justifications for limiting autonomy, make a 

strong case against the continuimi conception. What should 

not be lost in this discussion however is that regardless of 

whether qualitative futility judgments identify only 

instances of non-beneficial treatment or also those of 

harmful treatment, such limitations are fiandamentally 

judgments about the appropriate goals of medicine, and it is 

this fact which we must recognize about futility judgments 

and where we must focus our attention. 
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Ultimately, Whether futility judgments identic only 

non-beneficial and insufficiently beneficial or also harmful 

treatments is secondary to the realization that drawing such 

limits is in essence an attenpt to delineate the appropriate 

aims, purposes and rules of medicine. Understanding futility 

judgments as requiring a justification such as the treatment 

being nonbeneficial helps us to understand this fact. Since 

the acceptability for withholding harmful treatments appears 

relatively obvious and intuitive, we often fail to see that 

it nonetheless serves as a statement about what goals 

medicine will embrace. Providing treatments which involve 

net harm to patients is, in some sense, outside of the goals 

of medicine—perhaps it should be seen as a limitation on the 

methods we will allow to achieve the goals of medicine. The 

justification of withholding nonbeneficial treatment is 

harder to see, in large part because oxir understanding of 

what counts as a sufficient benefit is less distinct than oiir 

conception of harm, and it is therefore helpful in 

^mderstanding the debate about futility judgments as a debate 

about the appropriate aims of medicine and when it is 

acceptable to withhold care and for what reasons. 

3.7 Professional .Tw«--«*gfT"t.tv 
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This point can ftarther be brought to light by exandning 

the claim that futile treatments can be withheld because 

providing futile treatment violates professional integrity. 

While this claim is frequently presented in the literatxire, 

what it is about the treatment that makes providing it a 

violation of professional integrity and why such violations 

are sufficient grounds for refusing to provide the treatment 

is not obvious. Consider for instance the admittedly absurd 

possibility that violations of professional integrity occur 

whenever the physician thinks that providing treatment is 

inappropriate, for whatever reason. Unless we think that 

physicians can withhold treatment for any reason they want, 

saying that it violates professional integrity does not 

justify withholding it. For example, suppose that the 

physician thinks it inappropriate to provide treatment to 

xinmarried pregnant women. On this account, the physician 

could refuse to provide such treatment on the grounds that it 

violates her professional integrity. Clearly however, if we 

are willing to think it acceptable for a physician to 

withhold treatment in such cases, it is not because it 

violates professional integrity. 

As an individual moral agent, each physician has a right 

to refuse to provide treatment which he or she finds 

ethically xanacceptable. ® in fact, one might wish to go as 

^^There is an interesting question here of at what point an 
individual physician's refusal of participation due to 
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far as to argue that each physician has a duty to refrain 

from providing such treatment. However, if the physician's 

personal moral objection is all that justifies withholding 

treatment which is judged futile, then we have failed to 

distinguish the normative force of such judgments from any 

other treatment which any individual physician finds 

personally morally unacceptable for any other reason. 

Certainly, this is both an unhelpful account of futility, and 

an unacceptable account of professional integrity. 

Professional integrity as an acceptable justification 

for withholding treatment does not amoxant to the unlimited 

personal preferences of particular physicians. Consequently, 

suggesting that futile treatment does not need to be provided 

because it violates professional integrity requires a more 

sophisticated explanation of professional integrity and of 

what characteristics make providing futile care a violation 

of professional integrity. 

Perhaps one wishes to claim that providing futile care 

violates professional integrity because the physician 

believes that such treatment will provide no benefit and is 

therefore medically inappropriate. Unfortunately, I do not 

see how this is different in kind than many other instances 

of conflict between patient and provider values where the 

physician feels she cannot in good conscience act in 

personal moral objections violates his or her obligations as 
a practicing member of the profession. 
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accordance with the patient's wishes. It is important to 

notice that this is not meant to include cases of physiologic 

futility or similar cases where the physician and patient 

disagree on whether the treatment will accomplish what the 

patient wants. Ilie conflict in such cases is not one of 

values since the disagreement is not about the value of the 

outcome or whether the odds are acceptable, but rather one of 

medical knowledge where the physician's authority to refuse 

the treatment comes from her medical esjpertise. While 

physicians may certainly disagree with patients about the 

appropriate values to hold, conflicts over treatment 

decisions groxmded in different personal values does not by 

itself justify the physician withholding the treatment from 

the patient. Nor does requiring the physician to provide 

such care necessarily constitute a violation of professional 

integrity, though it might violate the individual's personal 

integrity. Performing actions which do not coincide with the 

physician's values is an essential element of what respect 

for the autonomous choices and values of others requires of 

medical professionals. What is needed is a line or 

explanation of the distinction between a physician's 

obligation to respect the choices of others which they 

themselves would not make and violating the physician's 

integrity. 
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One can see also that it will not help matters any to 

argue that it is the professional purpose of physicians to 

benefit their patients, and therefore since there is no 

benefit from the treatment, not allowing physicians to 

withhold the treatment amounts to a violation of professional 

integrity. This strategy will be xmhelpful because it is 

precisely the idea of what coxants as an appropriate medical 

benefit which is problematic and which needs to be es^lained 

in order for physician refusals of qualitatively futile Ccure 

to constitute acceptable instances of value-inposition on 

their part. Treatment which is physiologically futile is 

nonbeneficial in a very straightforward way. It will fail to 

achieve the benefit the patient desires. Hence, refusing it 

can be justified by professional integrity grounded in the 

professions obligation to benefit.® Qualitative futility 

however is a judgment that the benefit the patient seeks is 

not one which the practitioners of the profession of medicine 

need be obligated by. In addition, such judgments challenge 

patient' conceptions of benefit which the patient can 

reasonably support given her value structure. In such cases 

the appropriateness of withholding treatment based on 

professional integrity due to the professions' obligation to 

^Physiologically futile treatment may still achieve a 
psychological benefit. However, if the reason the patient 
seeks the treatment is for the psychological benefit, then it 
is no longer a question of physiologic futility since the 
patient's goal is not physiological. 
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benefit the patient is a considerably more complex and 

controversial claim. 

It may be helpful in understanding the dilemma which 

qualitative futility judgments create for the argiiment from 

professional integrity to think again about the distinction 

between whether the treatment is harmful or insufficiently 

beneficial. Without reopening the argument about whether non 

or insufficient benefit and harmfulness are points along a 

continuum or are qualitatively different, we can see that the 

distinction between a judgment that the treatment is harmful 

and a judgment that the treatment is merely of no benefit is 

obviously relevant to the question of the role which 

professional integrity should play in judgments of futility. 

When treatment is harmful or presents a serious risk of 

harm outweighing benefit, the argument from professional 

integrity is strengthened given the fact that the physician 

is being asked to participate in something which is usually 

considered sufficient grounds for paternalistic action on the 

part of the physician, and something which one individual has 

a strong claim not to be forced to do to another. 

Alternatively, when the treatment in question does not 

present much risk of harm, but rather is thought problematic 

because of its lack of benefit, the claim of a right to 

refuse treatment grounded in professional integrity is, to a 

significantly greater degree, offset by the patient's 
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competing claim about the beneficial aspects of the requested 

treatment. The physician's claim not to be forced to harm 

another acts as a powerful cotmter to the patient' s assertion 

that such treatment is autonomously chosen and perceived to 

be beneficial. However, given that the obligation to benefit 

is not as strong as the obligation not to harm, the 

physician's claim not to be forced to provide insufficiently 

or non-beneficial treatment must be seen as more powerfully 

challenged by the patient' s claim that such treatment is in 

fact in her best interest. 

In order to secure a stronger normative footing one 

might attenpt to somehow groxmd professional integrity in the 

accepted standards of the profession. In this manner, limits 

grounded in professional integrity will at least have the 

moral authority of the considered judgment of the profession 

as opposed to mere individuals. However, not even this moral 

authority is sufficient to justify any and every limitation 

by itself. The profession of medicine is a social 

institution. It is sanctioned and financially supported by 

the larger society in order to provide and secure the highly 

valued goods of medical treatment and health. Given its 

social role and its unique social importance, it is 

questionable whether the professionals who make up this 

institution can have the power to refuse to provide any 

treatment siii5)ly because each individual physician or a 



80 

majority believes it is xmethical. For instance, if all 

physicians thought it was imethical to remove a ventilator 

from a consenting, autonomous adult, it does not follow that 

the medical profession would not have an obligation to remove 

the ventilator.®* Similarly, if all piiysicians thought that 

it was xanethical to provide sufficient morphine to alleviate 

pain while also hastening death, it would not follow that the 

medical profession would have no such moral obligation. Of 

coxirse, they might not act upon or even recognize the 

obligation, but this does not entail that their actions are 

appropriate. The role of professional standards in 

delineating medicine's obligations as a social institution 

needs to be e3<plained in a manner that addresses the case of 

qualitative futility judgments, cases which entail overriding 

patient determinations of benefit which are reasonable given 

the value structxire they hold. 

While considering the range of morally relevant issues 

involved in the Baby K case, John Fletcher has written that 

"Whether the life of an anencephalic infant should be 

preserved is not a strictly medical judgment. The 

professional integrity of physicians is at stcJce since 

mechanical ventilation of an anencephalic infant serves no 

®*It might be helpful to recognize a distinction between the 
individual physician's right to refuse to participate in 
providing certain care, and the social institutions' right to 
refuse access (or conversely, their obligation to insxire that 
the patient can receive the treatment somewhere through the 
social institution). 
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valid medical goals."® A bit later he continues this line of 

thought by suggesting that the possibility of the hospital 

acquiescing to the mother's wishes "could be defended only by 

an unconpromising commitment to preserving life at all costs 

as an acceptable goal of medicine. This is clearly 

unacceptable and violates professional integrity. "^6 These 

statements provide a useful focal point for ray discussion of 

professional integrity. 

Even if we don't separate futility from the 

rationing/cost concerns, as I argue we must, it is not 

apparent that preserving a life such as Baby K's violates 

professional integrity. How does it do this? According to 

Fletcher, maintaining Baby K violates professional integrity 

by forcing physicians to provide a treatment which is not 

part of the goals of medicine. To his credit, Fletcher 

recognizes that futility judgments are judgments about the 

acceptable goals of medicine. He declares that sustaining 

Baby K through mechanical ventilation serves no valid medical 

goals, and hence it threatens professional integrity. 

Sustaining Baby K serves no valid medical goals because 

"Although preservation of life is commonly regarded as a 

fiandamental goal of medicine. . .The goals of medicine do not 

ssFletcher (1994, p. S223) . 
66pietcher (1994, p. S227) . 
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include preserving the lives of those individuals who 

permanently lack the capacity for consciousness." ̂ 

But what goals might be served by sustaining Baty K or 

some other child in her situation? There are many possible 

goals including but not limited to respect for the mother's 

religious beliefs and the child's welfare depending upon the 

truth of those beliefs, appeasement of the mother' s 

suffering, acknowledgment of the value she places on her 

daughter and the love she has for her, or even recognition 

and support for the mother's belief that her child is 

benefited by continued existence, even in the face of 

widespread disagreement with this belief. The point is that 

there are a number of goals which might be served by 

maintaining Baby K, and it is not simply apparent which are 

appropriate goals of medicine and which are not. This is 

something which must be argued for. Consequently, it is not 

readily apparent which treatments violate professional 

integrity and which don't. Fletcher's comments serve to 

demonstrate that in the absence of an account of the goals of 

medicine, professional integrity will tell us very little 

about the appropriateness of limiting qualitatively futile 

care. 

Ultimately, the claim that futile treatments are 

withhoIdable because they violate professional integrity or 

®^Fletcher (1994, p. S234) . 
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the standards of the profession points liS in the right 

direction but doesn't take us anywhere 1:^ itself. The claim 

lacks any normative force absent an es^lanation of how the 

standards of the profession should be formed relative to such 

socially in5)ortant aspects of medicine as respecting the 

conscientious beliefs and values which some members of the 

society reasonably hold and which lead to controversial views 

of what counts as a benefit, views that may not be embraced 

by the vast majority and which are often central in cases 

where futility is wielded by the medical profession as a 

normative tool. Given medicine's role as a social 

institution, an explanation needs to be provided as to why 

mere agreement among its professionals should be enough to 

validate refusing such treatment. Professional standards 

about the most effective medical treatment are one thing, 

professional standards about what coxmts as an appropriate 

benefit are another. We need to consider where the authority 

to refuse particular treatments at particular times and for 

particular reasons comes from. Can medicine and its 

practitioners set their own limits as a profession because 

that is somehow a necessary or useful means of achieving the 

things which medicine is meant to achieve? It is obvious 

that this method is circular unless we know what things 

medicine should be achieving. Consequently, any attempt to 

ground futility judgments in the right or duty of the medical 
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profession to draw such cutoff points requires a developed 

understanding of the natiire and goals of medicine as a 

profession and as a social institution. 

3.8 gwwmwry 

Judgments of qualitatively futile care are both 

theoretically interesting and deceptively complex becaxise 

they force us to focus our concern for delineating the 

appropriate boundaries of medicine on the basic question of 

what goods medicine should be used to secure and what 

obligations medical practitioners must assume as part of the 

profession. Of course, futility judgments are not the only 

medical judgments that draw lines concerning medicine's 

appropriate goals. Refusing to provide harmful care, 

rationing constraints, and debates about assisted suicide are 

all attempts to define what are and are not acceptable 

medical goals. There may be many categories of treatment 

which are prohibited because they are outside of medicine's 

proper domain, but which we would not wish to call futile. 

Like each of these, understanding the justifiability of 

futility judgments requires some accoxint of medicine which is 

capable of explaining why medicine and medical practitioners 

are not required to provide that treatment in those 

circxjmstances. If a treatment is to be justifiably withheld 

based on a judgment that it is qualitatively futile, it must 
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be so in virtue of the fact that it somehow falls outside of 

the goals which are constitutive of medicine as a profession 

and social institution and which those practicing it must 

claim as their own. 

Of course, individual medical practitioners are moral 

agents, and as such can justifiably remove themselves from 

cases for reasons of conscience, including a belief that the 

treatment is of no benefit, when other willing practitioners 

are provided- Nonetheless, futility addresses the ability of 

medicine as a profession and as a social institution to place 

limits on what requests for treatment will count as 

appropriate obligations for medicine to attend to. It is an 

inquiry about the manner in which medicine's aims should be 

arrived at, as well as about the values we as a society will 

place on a range of human conditions and forms of hxman 

existence. The futility debate is therefore not simply about 

what treatment works and what doesn't. Rather, it is a 

marker for a host of issues which are central to 

vinderstanding the relationship between health care and the 

Icirger society it is a part of. 
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Chapter 4 

4.1 Physici»Ti gyrt^rfclse. Aatoaicaity and Paternalism 

In the discussion of physiologic futility in chapter 

one, I briefly presented Tomlinson and Brock's argument that 

all medical decision-making is value-laden.®® It follows from 

this claim that the issue of the acceptability of qualitative 

futility judgments is not merely value imposition per se, but 

whether such instances of value iii5>osition as are found in 

qualitative futility judgments are acceptable. One prevalent 

reason given for denying the appropriateness of physician 

authority over qualitative futility judgments is that 

physicians lack the appropriate expertise.®® Discussing the 

prominent case of Helga Wanglie,™ Felicia Ackerman""- argues 

that the Wanglie dispute over whether continued ventilator 

support is futile is not a dispute about whether the 

treatment will accomplish its intended effect of prolonging 

her life, since they all agree on that. Rather, it is a 

dispute about whether her life is worth prolonging. j\nd 

this clearly, for Ms. Ackerman, 

®®See Chapter 1. 
®®Cranford and Gostin (1992) , Alpers and Lo (1992) , Yoiinger 
(1988) , Faber-Langendoen (1992) , Veatch and Mason Spicer 
(1992). Lantos (1989). 
'ocranford (1991) . 
"^^Ackerman (1991) . 
•^Ackerman appears to be applying a physiologic conception of 
futility to the ventilator and denying that it is futile in 
this sense. As we have seen, some might like to argue that 
the mere prolongation of life is not the appropriate intended 
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Is not a medical question, but a question of 
values .It is as prestJii5>tuous and ethically-
inappropriate for doctors to suppose that their 
professional expertise qualifies them to know what 
kind of life is worth prolonging as it would be for 
meteorologists to suppose their professional 
expertise qualifies them to know what kind of 
destination is worth a long drive in the rain."^ 

Ackerman's point is that the physician's medical 

expertise is not a sufficient basis for asserting authority-

over what is essentially- a personal value judgment, i.e., 

what constitutes a sufficient medical benefit. Even futility-

judgments which do not address life-prolonging care require 

judgments about the appropriate degree of certainty-

necessary, the levels of risk worth taking, the value of the 

effect sought, and the value of the attempt itself, each of 

which may differ significantly for different patients and on 

which each patient can be considered an authority concerning 

her own care. 

Not only do judgments of qualitative futility contain 

value components which opponents declare physicians have no 

expertise about, but such judgments also represent an attempt 

by the medical staff to overrule or pre-einpt the patient' s 

autonomous alternative choices on the grounds that the effect 

is not valuable enough. This has led some commentators to 

effect of ventilator support. Given a different intended 
effect, such as a retxim to consciousness, the argxmient could 
also be made that the treatment is quantitatively futile. 
•"Ackerman (1991, p.28) . 
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hold that attempts at qualitative futility judgments 

represent unacceptable instances of medical paternalism.'^ 

Along these lines, others have suggested that the 

futility debate can be seen as a power struggle in which 

physicians are inplicitly attenpting to reclaim some of the 

authority which they have lost in the movement away from a 

paternalistic model of decision making towards a greater 

respect for patient autonon^r.75 in fact, the view that 

physicians should reclaim some of their authority in this way 

has been explicitly endorsed."^® 

Is the invocation of futility appropriately understood 

as a paternalistic intervention, and what might we learn from 

a comparison of the concepts? In the following sections, I 

do not see ny goal to be a thorough accounting of the nature 

and possible defenses of paternalistic action. The 

paternalism debate has far too many variants for me to 

attempt such an accounting in this work. Rather, I see my 

project as usefully presenting some of the relevant material 

in order to gain a better understanding of the futility 

debate and to suggest some problems with futility associated 

with the concerns many have regarding paternalism. 

•^^Brennan (1988), Zawacki (1995) . 
•^^wolf (1988). See also, Griener (1995). For interesting 
opposing views see Jecker (1995), Jecker and Schneiderman 
(1995) . 
•^^Koch, Meyers and Sandroni (1992) . 
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4.2 Paternal 4 am 

It is generally acc^ted that, at a mininvum, 

paternalistic action necessarily involves interference with 

or the overriding of another'fe preferences or choices in 

order to either avoid harm to or benefit the one whose 

preferences are so interfered with. What is less certain, as 

evidenced a variety of accounts, is whether or not 

paternalistic action necessarily places limits on one's 

liberty. 

In the article "Paternalism" Gerald Dworkin argues that 

an action must place such a limit if it is to be considered 

paternalistic. He writes, "By paternalism I shall understand 

roughly the interference with a person's liberty of action 

justified by reasons referring exclusively to the welfare, 

good, happiness, needs, interests, or values of the person 

being coerced" (italics mine) On such an account 

withholding treatment because it is judged qualitatively 

futile could only be called paternalistic if one could argue 

that doing so interfered with an individual's liberty of 

action. In the sense that Dworkin is using it here, one's 

liberty of action entails only those actions which one has a 

claim to perform. So, for instance, you do not interfere 

with liberty of action when you refuse to loan me yoiir car 

•'^orkin (1972). 
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since I have no claim to drive yoiir car without you granting 

me one. 

Not all accounts of paternalism require that such 

actions place limits on one's liberty in Dworkin's normative 

sense. For instance, in their book "Principles of Biomedical 

Ethics {4th ed.), Tom Beauchan^) and James Childress write 

.. .we will here follow the current mainstream of 
the literature on paternalism and accept the 
broader definition suggested by the O.E.D. : 
intentional nonacquiescence or intervention in 
another person's preferences, desires, or actions 
with the intention of either avoiding harm to or 
benefiting the person.'® 

In fact, after some criticism of his initial account,"" 

including the observation that it fails to capture the 

paternalistic possibilities of deception, Dworkin 

reconsidered his position and in a siabsequent piece 

acknowledges that 

Given the problem I was interested in, i.e., the 
proper limits of state coercion, this restriction 
was reasonable....If, however, one wishes to 
consider the issue of paternalism in other 
contexts, for example, the professions, one will 
need a broader definition. Not all paternalistic 
acts are acts of the state. Not all paternalistic 
acts involve interference with liberty.®® 

In this later piece, Dworkin ultimately provides an account 

of paternalism as interference with autonorny, which by 

rejecting the notion that paternalism requires interference 

with one's liberty is considerably more amenable to the 

•^^Beauchamp and Oiildress (1994, p. 274) . 
"^or example, Gert and Culver (1976) . 
®°Dworkin (1983, p. 105) . 
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possibility that withholding medical treatment because it is 

judged qualitatively futile could be paternalistic. 

For instance, he broadens his definition sufficiently to 

include the case where the husband of a suicidal wife hides 

his sleeping pills even though *He violates no moral rule. 

They are his pills and he can put them wherever he wishes.' 

He continues. 

It begins to look as if the only condition that 
will work is one that depends upon the fact that 
the person who is being treated patemalistically 
does not wish to be treated that way. But 
something more must be present.. . .There must be a 
violation of a person's autonomy (which I conceive 
as a distinct notion from that of liberty) for one 
to treat another patemalistically. There must be 
a usurpation of decision-making, either by 
preventing people from doing what they have decided 
or by interfering with the way in which they arrive 
at their decisions.®^ 

Certainly, if the case of the husband hiding his pills can 

constitute a sufficient interference with one's autonomy or 

decision-making to be considered paternalistic, then 

withholding treatment based on a judgment of qualitative 

futility appears to fit this description as well. 

There is an important objection to the idea of futility 

judgments as paternalistic interference with autonomy which 

needs to be addressed. Specifically, one could argue that 

judgments of qualitative futility are not paternalistic 

because the physician does not really interfere with the 

patient's autonomy as much as she sinply refuses to 

®^Dworkin(1983, p. 106-7). 
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participate in something which she does not view as part of 

her job. If the physician sees her job as having certain 

goals and limits, then to the extent that futile treatment 

violates these the physician's refusal to participate does 

not constitute an unacceptable interference with the 

patient's autonoiry. Rather, the physician is simply not 

enabling the patient to get what the patient wants. 

There are several observations which are important in 

considering the validity of this objection. First is the 

fact that medicine is a social institution which is created 

and sustained in large part so that members of the society 

can secure the goods which it has to offer. Second, these 

goods are seen as having special moral importance.® Third, 

there is the fact that medicine essentially possesses a 

state-sanctioned monopoly upon granting access to the type of 

health care treatments that individuals believe are 

beneficial and are being denied through judgments of 

futility. Given these features of health care, one might 

argue that some physician refusals of treatment, specifically 

those which the patient has a claim to, can be seen as more 

than siir5>le instances of the physician not enabling the 

patient to get what the patient wants. The social role and 

inportance of medicine requires that certain physician 

refusals of patient' requests be seen in a different light 

®2see for exan5>le. President's Commission "Securing Access," 
vol. 1 (1983, pp 16-7). Also, Daniels (1985). 
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than say my refusal of your request to borrow my car. You 

have no claim to my car which my refusal violates. 

Alternatively, it is not clear that the patient has no claim 

to the social good which the physician's refusal denies one 

access to,®^ when treatment is refused based on a belief that 

the treatment is not a part of medicine, whether or not the 

physician's refusal constitutes interference with the 

patient's autonomous decision-making and action seems to 

depend upon how one understands the goals of medicine. 

Here then we can see the major problem in the argument 

that the physician cannot be acting patemalistically because 

she is siii5>ly refusing to do that which is outside of her 

job. The problem is that such a judgment requires a prior 

understanding of what constitutes the physician's job. In 

other words, we cannot know what refusals of treatment are 

paternalistic in some cases without a prior account of the 

goals of medicine. 

4.3 Are Refuaala of Treatment on the Grounds of Patilitv 

Afct--ainn;>f g n«f% tp t-iie Patient? 

Understanding futility in teinms of paternalism requires 

a second type of consideration. Specifically, refusals of 

treatment grounded in futility judgments can only be 

s^iTais need not be imderstood as a positive right, though I 
believe the claim that patient's have only negative rights to 
health care is xjntenable. 
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paternalistic if two things happen: (1) autononiY or liberty 

is interfered with, and (2) it is for the benefit of the one 

who is interfered with, perhaps imderstood broadly as in 

Dworkin's words "justified by reasons refeorring exclusively 

to the welfare, good, happiness, needs, interests, or values 

of the person being coerced.*®^ One could argue that 

withholding qualitatively futile care is not paternalistic 

because the decision to withhold such treatments is not 

necessarily grounded in the good of the patient. 

The argument could go something like this: qualitative 

futility entails that the particular treatment will be either 

insufficiently beneficial or beneficial in the wrong way 

(meaning not a goal which medicine must pursue) . In both of 

these types of judgments it makes little sense to say that 

the treatment is being withheld because doing so benefits the 

patient. Instead, refusing to provide qualitatively futile 

treatment acknowledges the moral relevance of other 

participants in the situation. If such judgments are meant 

to benefit anyone, it makes more sense to say that it is the 

physician, medical staff, and medical profession, who are 

often xincomfortable with the role they are being asked to 

play, and perhaps the good of other individuals who are 

harmed by the attitude that medicine has no limits which 

providing futile care possibly fosters. 

^Dworkin (1972, p. 65). 
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In response, I would like to suggest that while 

separating these motivations for withholding futile treatment 

is a promising intellectual move, it is much more difficult 

and less likely in the clinical setting. Consider the 

following scenario. A 95 yesir old male is admitted to the ICU 

with respiratory distress and fever. He has Alzheimer's 

disease, has had two strokes in the past 12 months, requires 

mechanical ventilation and pressors to maintain blood 

pressxire, and appears to need dialysis for kidney 

disfunction. The patient also has congestive heart failure 

and is septic. Although he is not xonconscious, the patient 

lacks decision making capacity and is extremely unlikely to 

regain it. His physician believes that given the systemic 

nature of the patient's problems, CPR would be inappropriate. 

His daughter and legal decisionmaker, a practicing Orthodox 

Jew, believes that aggressive treatment is appropriate and 

refuses to agree to a DNR order. Both the physician and the 

nurses are uncomfortable with the daughter's decision and 

attenpt to make clear to her the reasons for their own 

position. After considerable conversation the physician 

seeks the advice of the hospital ethics committee. In 

subsequent discussion with the committee, when pressed to 

escplain his concerns that his and the nxirses' training and 

skills are being inappropriately used by requiring them to 

perform CPR in this case, it becomes apparent that given his 
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poor prognosis and minimal quality, the staff is concerned 

that CPR is not in this patient's best interests. 

This scenario portrays the common reality that many, and 

perhaps most, futility judgments are going to be at least 

partially motivated by paternalistic concerns. ̂  Often the 

physicians' and medical staff's claim that a particular 

treatment request is qualitatively futile must be understood 

as grounded in their perception of the welfare, good, 

happiness, needs, interests, or values of the patient. Of 

coxirse, the motivations of those wishing to withhold 

supposedly futile treatment in particular instances are not 

logically limited to paternalistic concerns, but it would be 

vinreasonable to assime that such issues do not play a 

significant role in the discomfort medical professionals feel 

when they are asked to provide treatment which they do not 

think will benefit the patient and consequently their 

motivation to declare a treatment qualitatively futile. 

While futility judgments may be justifiable non-

patemalistically, it is unlikely that most clinical futility 

judgments will in fact be nonpatemalistic. 

4.4 Strong vs. Weak Patemalisni 

am merely atteit5)ting to demonstrate that paternalistic 
concerns can and will motivate futility judgments. There is 
the obvious issue about why the medical team believes that 
CPR is not in the patient's best interests and why they don't 
say so explicitly rather than speaking vaguely and 
ambiguously about "inappropriate use of their skills". 
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So far I have suggested that understanding the 

relationship between judgments of qualitative futility and 

paternalism involves imderstanding whether futility judgments 

appropriately limit the individuals liberty or autonomy, and 

whether such judgments are motivated by the patient's good or 

interests. A third issue focuses on the autonomous nature of 

the choices and actions which are to be interfered with, and 

whether these choices must meet some standard of appropriate 

decision making in order for their limitation to count as 

paternalistic. While various authors might offer differing 

accounts of the exact relationship between autonomy and 

paternalism, Joel Feinberg has proposed a distinction which 

is of use in understanding the general relationship, as well 

as the term's meaning and implications.®® 

Feinberg distinguishes between strong or hard 

paternalism and weak or soft paternalism. In weak 

paternalism, a third party with the intention of benefiting 

or preventing hcirm to an individual interferes with the 

individual's choice in order to protect that individual from 

her own siibstantially nonvoluntary or nonautonomous choices 

and actions. Feinberg labels this form of paternalism weak 

or soft because the individual is only being protected from 

those choices which stem from the impairment or coii5)romise of 

aepeinberg (1971) . See also, Feinberg (1986) . 
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her normal ability to make significantly autonomous 

decisions. 

Strong or hard paternalism, on the other hand, involves 

placing limits on the choices and actions of another in order 

to benefit or prevent harm to that person despite the fact 

that the person's choices eore significantly autonomous, i.e., 

sufficiently voluntary and informed. In order for this type 

of limitation on the choices of another to coimt as strong 

paternalism the individual must possess the appropriate 

decision making capacity. However, it is not necesssoY fo^r 

the individual's choices to be perfectly autonomous (whatever 

that might entail) , it is sufficient that they be 

substantially autonomous. 

Feinberg argues that it is questionable whether weak 

paternalism is appropriately thought of as paternalism at 

all.®"' Since paternalism involves protecting individuals from 

their own autonomous choices, to the extent that weak 

paternalism is distinguished from strong paternalism by 

limiting only the individual' s choices which are a product of 

impaired decision making, then the debate about whether weak 

paternalism limits one's appropriate decision making 

authority is considerably less controvei-sial. To the extent 

that one's request for treatment which is deemed futile is a 

product of significantly impaired decision making, we should 

®^For an interesting critique of Feinberg's accoimt see Brock 
(1983). See also Buchanan and Brock (1989, pp. 41-7). 
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not consider the refusal of such care to be unjustifiably-

paternalistic. However, we should keep in mind that the 

determination that such a request is the product of impaired 

decision making and therefore something which does not need 

to be respected can itself be, and often is, either an 

instance of unjustified paternalism, or the result of 

paternalistic thinking. 

Almost everyone involved in the delivery of health care 

is familiar with the historical precedence given to the 

physician's duty to protect the well-being of her patients. 

Of course, over the last thirty years or so considerable 

effort has been put into challenging and refining this 

practice by demonstrating the relevance and power of 

patient's rights to self-determination. This tension between 

self-determination and professional beneficence remains a 

central problem for biomedical ethics. One thing that has 

become relatively clear however, is that individual well-

being and self-determination are two of the primary values 

which must be considered in determining appropriate medical 

treatment. Both futility and paternalism are problematic 

because they involve balancing these values. Consequently, 

our understanding of futility may benefit from a brief 

exploration of the relationship between these two values. 

4.5 Mall-Being 
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In their book ''Deciding For Others: The Ethics of 

Sxirrogate Decision Making' Allen Buchanan and Dan Brock 

provide a usefully general overview of theories of well-

being.®® Such theories, the authors suggest, can be divided 

into three main categories which they label hedonist, 

preference or desire satisfaction, and ideal theories. 

Hedonist theories contend that the well-being of persons 

consists in the conscious experiencing of particular 

cognitive states, such as pleasure, happiness, or the 

enjoyment which usually accompanies the satisfaction of one's 

desires. On this theory, it is the experience of the 

particular cognitive state which is valuable. Consequently, 

one may hold a mistaken belief which causes significant 

happiness, and, barring any unhappiness which results from 

discovering the falsity of the belief, it would be as good as 

if the belief were true. 

Preference satisfaction theories of the good for persons 

hold that it is maximization of the satisfaction of one's 

desires over one's lifetime which is singularly valuable. 

Since desires can be satisfied whether one knows it or not, 

on this account, one' s well-being can in^jrove whether one 

knows that a particular desire for a state of affairs to 

occur has been satisfied. Given the fact that people are all 

too capable of possessing mistaken preferences grounded in 

®®Buchanan and Brock (1989) . 
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misinformation, the lack of relevant information, and the 

impairment of one's process of desire formation (for exaii®)le 

the desire to continue sleeping while, unbeknownst, the 

building is burning down), any desire satisfaction theory of 

the good will need to allow for the correction of such 

mistakes. This is obviously the stabject of another inquiry, 

however the idea of corrected preferences is most naturally 

grounded in the idea that the satisfaction of people's 

xmderlying and long-term values is of considerable 

significance. 

Finally, the distinguishing feature of ideal theories of 

the good of persons is that the theory holds there are 

certain things which are good for individuals independent of 

the cognitive states they engender in the individual and 

independent of whether or not the person prefers or desires 

these things. The content of such ideal theories may vary 

widely, but it is inportant to recognize that both 

pleasxirable cognitive states and the satisfaction of one's 

desires will be recognized as things which usually contribute 

to one's well-being. 

Obviously, the description of these theories is meant as 

nothing more than a cursory introduction. intent at this 

point is neither to identify the correct account, nor to 

suggest the most plausible. Such an inquiry would require 

considerably greater detail than I have provided. Rather, 
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given our interest in judgments of qualitative futility and 

their relationship to concerns about unacceptable 

paternalism, I would like to suggest a few interesting points 

which cirise from this brief sxirvey. 

A first and primary consequence of recognizing these 

different accounts of personal well-being is that one's 

assessment of the beneficial effects of medical treatment 

will depend upon the theory which one embraces. While the 

theories may often agree in their analysis of the 

relationship of a particular treatment to an individual' s 

well-being, they will often disagree as well. This is 

inportant since if physicians are going to be refusing 

treatment based upon a duty to promote patient well-being and 

their determination that such treatment is nonbeneficial, 

then it seems reasonable that such judgments should be 

limited to relatively clear cases and not instances where the 

fact of different accounts of well-being is likely to make a 

significant difference, specifically, instances where the 

harm of providing the treatment is minimal, but the benefit 

will vary depending upon which theory of well-being one 

embraces. 

There is a second and equally important consequence. It 

is possible for people to be mistaken about their well-being 

on all three accounts, and so individuals can be wrong about 

how treatment will affect their well-being. As a 
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consequence, on all three accoxmts protecting one's well-

being can support setting aside one's choices. However, it 

is also true that well-being is substantially subjective on 

all three accounts. Individual happiness and preference 

satisfaction will obviously depend upon a person's particular 

aims and values, and happiness and preference satisfaction 

will be constitutive of well-being on all three accounts. 

The inportance of this is that while limiting autonoiny in 

certain instances may in fact promote well-being, on all 

three accoxmts the sxibjective component of well-being 

provides good reason to accept one's personal judgments about 

how treatment will affect one's well-being, since presiraiably 

one has better epistemic access than others to one's own 

well-being. 

A final point worth observing is that if we are 

concerned to avoid unwarranted instances of paternalism, then 

we should also acknowledge the practical reality of 

medicine's historical and, though somewhat weakened, still 

widespread acceptance of paternalism and the idea that 

physician's often know best what is good for their patient.3° 

Such an atmosphere is likely to result in paternalistic 

s^Certain types of ideal theories, for instance both the Stoic 
and Buddhist accounts hold that detachment rather than 
preference satisfaction is constitutive of well-being. 
Rather than attenpt to flesh out this type of exception, I 
shall note it and proceed. One may draw exception to my 
conclusions to the extent that one accepts such an account. 
soBuchanan refers to this atmosphere as "status trust*. See 
Buchanan (1996). 
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judgments overreaching their appropriate boiindaries. This 

fact, along with the general imcertainty and lack of 

consensus concerning the correct accotint of personal well-

being, makes it reasonable to hold that as a matter of 

procedure qualitative futility judgments by physicians be 

balanced by an account of personal well-being that 

prioritizes the patient's own estimations of her good. The 

focus should be on the relationship between the patient' s 

decision and the ideas she has of her own well-being, rather 

than some accoxint of well-being which the patient does not 

accept. 

Let us assume for the moment that qualitative futility 

judgments are often paternalistic. Given these featiores of 

coir^eting theories of well-being, if qualitative futility 

judgments are to be instances of justified paternalism, at 

least one of two things is necessary. First, in the absence 

of a generally accepted accoxant of personal well-being, the 

consequence of the treatment on a patient's well-being must 

be both significantly negative and obvious, so that there is 

little question about this. Given general xincertainty and 

the patients generally stronger epistCTiic position, 

overruling a patient's belief about her personal well-being 

seems lanacceptable unless the belief is clearly mistaken and 

the alternative is clearly more correct. Second, those 

making the judgment need either to have a particular 
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expertise concerning personal well-being, or a set of clearly-

delineated guidelines created by those with the relevant 

e3q)ertise. I would suggest that, at this point, those makdLng 

qualitative futility judgments have neither. It would be 

difficult to argue that medical training or es^erience 

provides physicians with either sufficient certainty or 

expertise to overrule patient's autonomous accounts of their 

own well-being, and it is questionable both whether adequate 

guidelines are possible and whether, if possible, they 

wouldn't be inappropriately abused. 

4.6 Self-Deteanni nwfcion 

Having considered some of the difficulties associated 

with determining individual well-being, we must now look more 

closely at the value of self-determination. In broad 

outline, self-determination is valuable in two distinct ways. 

First, self-determination is instrumentally valuable as a 

means of achieving and enhancing personal well-being. Given 

that what serves a person's well-being will very often depend 

upon the particular goals and values which that individual 

embraces, it follows that individuals will often be best 

situated to know wliat will serve their well-being. While 

this will not always be the case, in general, self-

determination is obviously an important conponent of well-

being, and this supports the claim that individuals have a 
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strong interest in making significant life decisions for 

themselves. 

In addition, self-determination is thought to be 

intrinsically valuable, simply because we value the ability 

to meaningfully choose for ourselves. This type of value can 

be completely independent of whether individuals are in the 

best position to know how their choices will affect their 

well-being or how likely they are to get it right. Our 

capacities as rational, self-directing agents, capable of 

forming life plans and embracing various goals and values 

through which we can give meaning to oxir actions and our 

lives can be seen as of fundamental inportance. For many, it 

is this capacity to create one's own conception of the good 

and to make life decisions in accordance with that value 

structure which sets us apart from other life forms and which 

gives us a unique soiirce of moral value. Of course, not all 

decisions are of equal importance. One's choice of dessert, 

for example, while reflecting long held desires is not 

usually thought of as a decision of great significance or 

self-definition. Alternatively, many decisions are seen as 

of great value in defining and expressing the multi-layered 

meaning of one's existence, and it is these which we are most 

concerned to protect from the vmwarranted interference of 

others. It is not simply the ability to choose which matters 

here and which demands respect, it is the ability to 
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meaningfully and responsibly choose in accordance with some 

vision of what one's particular aims and values are. For 

most theorists, self-determination, as a value capable of 

overriding concerns for personal well-being grows 

proportionally stronger as it results from and reflects a 

deep and purposeful connection between one' s choices and 

one's values. 

Of particular inportance in our discussion of 

qualitative futility and self-determination is the fact that 

most people regard their own medical treatment decisions, 

especially those at the end of life, as such centrally 

intportant decisions and deserving of protection. Obviously 

however, the values of self-determination and personal well-

being can conflict. Individuals often value and make 

iir5)ortant choices for themselves for reasons other than their 

own well-being. Any attempt by physicians to determine the 

appropriate balance between these two interests for their 

patients involves, on the one hand, the danger of 

unjustifiably withholding the choice from one who rightfully 

should be making it for herself, and on the other, failing to 

protect an individual from the harmful conseqpiences of 

choices that should not have been respected. Conplicating 

things even further is the fact that different individuals 

assign different weights to the different values of self-

determination and well-being. 
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Of coxirse, to the extent that making one's own choices 

is valuable due to one's ability to be self-determining in a 

rich conception of that word, then as one loses the capacity 

for such meaningful self-determination one's choices become 

somewhat less valuable in this sense.Given that many 

health care treatment decisions, especially those at the end 

of life, can involve considerable complexity, fear, stress, 

anxiety and other factors which can impair the clarity of 

one's thinking, physicians are often wary of the claim that 

such decisions adequately reflect appropriate self-

determination. Consequently, many physicians are ready to 

override patient decisions when they appear to conflict with 

patient well-being. Unfortxinately, many such decisions seem 

to xmdervalue self-determination as well as respecting the 

patient's own conception of well-being, 

4.7 guf-ila As 

As we have seen, strong paternalism requires that some 

sxibstantially autonomous choices of the individual be limited 

in order to promote the individual's well-being, and we have 

prima facie reason to be very concerned with this type of 

paternalism. Consequently, one might like to argue that at 

3^It should be noted that this type of value is con^atible 
with individuals directing the choices which will be made 
after they lose appropriate decision making capacity, by 
utilizing some form of advanced directive. 
320renlichter (1992) . 



109 

least some qualitative futility judgments will not be 

tanacceptably paternalistic due to the fact that the request 

for treatment was not substantially autonomous. 

The idea of self-determination and of being an 

autonomous agent in the sense that is iinportant for 

Feinberg's conception of strong paternalism entails more than 

singly having and e3<pressing desires. Autonoiry, in the rich 

sense of the word entails that the individual assumes a 

responsibility for her decisions and actions. Autonomous 

people are those who engage in the act of self-determination 

at the deepest level, giving meaning to their lives through 

the relationship between the values they embrace and the 

expression of those values in their choices. Given this 

general account of the value of autonoity, it is easy to see 

that not all qualitative futility judgments will be strongly 

paternalistic. Like all patient' requests for specific 

treatment, requests for supposedly qualitatively futile care 

will sometimes be significantly nonvoluntary or 

nonautonomous. Consequently, withholding such care in order 

to protect that individual from her own choice will be a case 

of weak paternalism in Feinberg's sense, and by most accounts 

of the value of autonomy, justifiable. 

It is a mistake however to think that this fact 

accomplishes very much for supporters of qualitative futility 

judgments. First, as I shall argue in more detail later, 
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most: cases where qualitative futility is likely to be invoked 

are not of this sort and consequently we have prima facie 

reason to be concerned with judgments which rely on this 

justification as well. Second, if part of the justification 

for refusing the patient's request is that it is 

insufficiently autonomous, then labeling the treatment futile 

is likely to obscure this fact rather than make it's role in 

the decision apparent. 

Despite the fact that some futility judgments will 

support a conception of respecting patient autonomy, such 

judgments need to be carefully monitored in order to avoid 

unacceptable restrictions on patient self-determination. 

While supposedly qualitatively futile care is thought to be 

problematic because those providing the treatment believe it 

offers an insufficient or inappropriate benefit, this point 

is usually what is being contested by the patient. At the 

same time, refusing requests for supposedly futile treatments 

will often result in situations which can reasonably be seen 

the patient or surrogate as harmful (for instance, an 

earlier death). As a consequence, in cases of medical 

futility the medical staff and patient or surrogate can often 

reasonably disagree over the relevant risk/benefit 

assessment, and the appropriate weighing of self-

determination. Additionally, as the requested treatment 

becomes more likely to result in significant harm, and hence 
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the risk/benefit assessment becomes less controversial, 

identification of the treatment as qualitatively futile 

becomes unhelpfxil as a categorization and unnecessary as a 

justification for withholding the treatment, since the 

physician's duty not to harm provides an accepted and clearer 

justification for refusing the request. 

Alternatively, it is in instances where the requested 

treatment is believed to be siii5)ly nonbeneficial or minimally 

harmful that identifying futility may be most useful as a 

tool for understanding limitations on the medical staff' s 

obligation to provide requested treatment. However, given 

the lack of serious consequences from which the patient must 

be protected in such cases, as well as the existence of 

significantly differing accoiants of personal well-being, and 

the intrinsic value of self-determination, there would seem 

to be a presxamption against judgments that since the 

treatment is qualitatively futile it should be withheld out 

of respect for autonomy. Such judgments are suspect because 

they rim a significant risk of being mistaken about whether 

the patient's choice is not sufficiently autonomous. 

While this presxaimption could be outweighed through 

dialogue which demonstrates that the patient's choice fails 

to connect with any of her underlying values or aims, in the 

absence of significant harms, the value of patient self-

determination and the patient or sxirrogate's privileged 
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epistemic position places a significant btirden of 

demonstrating the appropriateness of such withholding on the 

shoulders of the medical staff. Combine this with the 

broadly acknowledged paternalistic trends of medical decision 

making in general, as well as the strong possibility that 

futility judgments will be conflated with issues such as 

rationing and physician's personal beliefs about the 

appropriate application of their skills and knowledge, and it 

seems that there is good reason to be suspicious of 

particular judgments that withholding qualitatively futile 

care is justifiable because it actually respects autonomy. 

While none of this suggests that weak paternalism in the 

foim of refusing requests for qualitatively futile care on 

the groionds of respect for autonomy is always \inacceptable, 

it does suggest that such determinations carry significant 

potential for misapplication and abuse. Consequently, 

institutional safeguards are needed and such judgments must 

be monitored closely. 

4.8 TomliTiBon and Brodv Revisited 

Presenting what appears to be a more developed argioment 

that futility judgments respect autonomy, Tomlinson and Brody 

argue that one reason why physicians should be given the 

authority to refuse to offer futile resuscitation is that 

... it is inherently and unavoidably misleading to 
offer a futile treatment, and so it is corrosive of 
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autonomous choice to do so. If the patient takes 
the physician-patient relationship to be a 
fiduciary one, the physician who offers a choice of 
futile resuscitation sends a mixed message that is 
very difficult to untangle sufficiently to ensxire 
an informed and autonomous decision by the 
patient. 

The authors seem to be claiming that when a futile treatment 

is presented as something which will be done if requested the 

mere presentation creates a difficult-to-overcome prestxrnption 

that the treatment is in fact beneficial or potentially so. 

In offering to perform the resuscitation attempt, 
the physician implies that CPR offers a benefit 
reasonably worth pursuing; otherwise, why would a 
conscientious physician acting on his or her 
fiduciary obligations feel a duty to make the 
offer? The same in^lication holds if we start 
instead with the physician's obligation's to 
protect the patient's rights. If rights ftanction 
to protect interests, then the act of offering the 
choice of CPR for the exercise of the patient's 
rights iirplies there is something at stake for the 
patient's interests—there is something to be 
gained or lost by the choice to be made.'^ 

Given this presvunption, the family is now more likely to 

choose to pursue the futile treatment despite its futility. 

Hence, merely presenting resuscitation as an option, even as 

a 'futile' one which is strongly recommended against, hinders 

informed, autonomous choice by creating the impression that 

the option is beneficial. 

Further, in light of this apparently false inpression 

the very fact of the patient or svirrogate's request for the 

futile treatment forces the caregiver to question the 

^^Tomlinson & Brody (1990, p. 1279) . 
®*romlinson & Brody (1990, p. 1279) . 
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chooser's xmderstanding of the situation, undermining the 

validity of the choice. Under such circumstances, the choice 

to demand futile treatment is reasonably understood as based 

on misunderstanding or confusion, and hence the autonomy and 

validity of the choice must be questioned. 

But what about the patient who accepts the futile 
treatment that is offered? If, indeed, the 
treatment has no reasonable relevance to the 
patient's welfare or interests, then it becomes 
difficult for the patient to offer a plausible 
acco\mt of his or her choice that resolves doxabts 
about his or her understanding and appreciation of 
the real situation. 

They then continue a bit later. 

The patient... leaves us perpetually in doubt 
whether his or her insistence is the product of 
misxmderstanding or confusion about the facts, 
which in the nature of the case remains the most 
probable e3q>lanation of the choice. 

There are a number of issues here which need to be 

discussed. First, Tomlinson and Brody appear to assume that 

the physician and patient agree on what constitutes futile 

care, or that the physician knows the patient's values well 

enough to determine if treatment is futile even if the 

patient does not know this. Clearly however, this need not 

and often will not be the case. In contrast, discussing the 

treatment hardly seems a threat to autonomy and infojnned 

choice in cases where the family does not agree that the 

treatment is futile because they possess a different value 

structure. For exaitple, the patient or sxirrogate may desire 

^^Tomlinson & Brody (1990, p. 1279) . 
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resuscitation because he or she believes in the sanctity of 

all life, or in the in^Ksrtance of performing whatever options 

are available, perhaps to demonstrate faith in God. In 

scenarios such as these, the treatment considered futile by 

the physician may not be futile in the appropriate sense to 

the patient or sxarrogate, and their choosing it certainly 

should not count as evidence that they misunderstand or are 

confused. For exairple, assuming that the family's decision 

to pxirsue treatment is grounded in a belief that all human 

life, even permanently iinconscious human life, is 

intrinsically valuable, then if the treatment in question can 

accomplish the goal of keeping the individual alive, the 

decision to p\irsue such treatment can be rationally and 

autonomously arrived at. Equally important, while not 

agreeing with them, others can readily comprehend such 

decisions. 

Similarly, as Tomlinson and Brody themselves suggested, 

individuals may attach various subjective symbolic or 

psychological importance to different courses of action. For 

instance, a surrogate may view CPR as both physiologically 

futile and as an appropriate component in the rites of 

passage of a dying member of her family xinder given 

circiimstances. While Tomlinson and Brody argue that such 

symbolic in^jortance is of limited value in determining what 

the patient or family is entitled to, this says nothing about 
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the reasonableness of their decision. The iinpor-tance of CPR 

then seems easily capable of motivating an autonomous and 

informed decision to ptirsue it despite its futility. In such 

a case, presenting the supposedly futile treatment does 

little or nothing to interfere with one's decision because it 

is not accepted as futile in the relevant sense. And again 

such a decision is easily capable of being recognized as 

autonomous, and presumably reasonable, even if it is 

disagreed with. 

Although there may be other reasons to deny this 

decision maker the option of pursuing such futile treatment, 

concern with protecting his or her autonomy does not seem to 

be the issue. In cases such as these arguing ttiat discussing 

futile care fails to respect autonomy because tbere is no 

real benefit to choose from, or because "it is inherently and 

unavoidably misleading to offer a futile treatment" siir^jly 

begs the question about what results render a treatment 

futile and are capable of being autonomously and reasonably 

chosen. 

Perhaps the argument should be understood differently. 

Information about supposedly futile care need not be 

presented because it is simply too great a burden on the 

rational faculties of the decision maker to be required to 

grasp that a certain treatment is futile and not recommended. 

On this accoxmt, presenting information about futile 
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treatment options fails to respect autonomy because of the 

likelihood that it will unacceptably interfere with the 

patient's decision making procedure. 

Such an argument however has obvious flaws. Why should 

we assxjme that this sort of information is beyond the 

decision making capacities of the individuals involved when 

medical decision making requires such a difficult balancing 

of conprehension and values integration in many other 

circumstances? Clearly, a great deal of medical decision 

making, especially at the end of life, requires the patient 

to make difficult assessments of the value of particular 

medical interventions in light of the values he or she has. 

What is unique about futility judgments that prevents one 

from making appropriate decisions on their own? It cannot 

simply be that one may reach decisions which fail to reflect 

their underlying aims and values in the appropriate way, 

since that possibility is present in most medical decision 

making. In fact, given the likely uncertainty about the 

patient's actual values on the part of the medical 

professionals, it will often be necessary to present this 

information in order to determine if the treatment has any 

reasonable relevance to the patient's welfare or interests. 

Perhaps one concerned to defend Tomlinson and Brody 

would suggest that I have missed the point. After all, the 

authors appear to limit their argument to cases in which "the 
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treatment has no reasonable relevance to the patient's 

welfare or interests.' While respect for autonoiny will not 

grovind refusals of requests for supposedly futile care when 

the request is a result of different uses of the term 

grounded in different value structiu:es, many patients or 

surrogates who are trying to determine what to do will simply 

fail to recognize the futility of a particular treatment 

given their anxiety, stress, fear, and so on. It is the 

patients that fail to refuse futile treatment in accordance 

with their own values because they fail to grasp its futility 

whose autonomy is respected when such requests are denied. 

On this reading, however, the claim that futile care can 

be withheld out of respect for autonomy seems to entail 

nothing more than the claim considered above that certain 

requests for futile care, like other requests for specific 

treatments, can fail to be sufficiently voluntary or 

autonomous and therefore can be refused in a manner 

consistent with Peinberg's sense of weak paternalism. As I 

suggested when discussing this issue previously, this claim 

is relatively uncontroversial but still requires vigilance 

against its misuse. Such requests for treatment, while 

justifiably withheld, do not reveal anything significant 

about qualitatively futile care, and are limited by a nxjmber 

of concerns. 
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In any case, despite the appeirent problems which this 

more limited account of the respect for autonoiTY argument 

avoids, I am not inclined to believe that Tomlinson and Brody 

meant for their argimient to be xmderstood in this way. The 

authors specifically include those with different conceptions 

of the good in their justification based on respect for 

autonomy, arguing that questioning the autonomy of the choice 

is only the most plausible option 

.. .when we have the background assimption that no 
reasonable person would pursue the low probability 
or quality of sxirvival that CPR offers in the kind 
of case at hand. This is a social judgment of 
* reasonableness, ' not an individual one, because it 
does not suspend judgment about what ends are worth 
pursuing. Social judgments about the range of 
rational conceptions of the good set the boundaries 
within which individual, instrumental rationality 
can coirpetently operate. " (1279) 

I take these statements to entail that questioning the 

autonomy of those who choose treatment based on goals outside 

of some "social judgment about rational conceptions of the 

good" is an appropriate justification for refusing to offer 

such treatment, and that such treatment is appropriately 

labeled futile. Tomlinson and Brody were not limiting their 

suggestion of physicians withholding futile treatment to 

instances where the physician knows the patient's values. 

After all, if a physician knows her patient's values well 

enough to know if a particular treatment choice of hers fails 

to appropriately express her autonomy, then there is no 

longer any need for the background assxmption of "social 
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reasonableness" to view her choice as questionable. It is 

questionable siii5>ly because it fails to capture the values 

she truly has and would express but for the confusing 

influence of being presented with a choice that appeared to 

be beneficial to her but actually isn't. 

This position, however, draws the wrong conclusion. Do 

we really want to say of someone who chooses CPR in such an 

instance because she has a fundamental belief in the sanctity 

of all life that the rationality of her choice is 

questionable and we should asstraie that she has misianderstood 

or is confused about her situation? Do we even want to say 

this about one who chooses CPR in such a situation because he 

wants to hold onto the chance for a miracle? Siitply because 

they are outside of the majority social conception, these 

choices do not force us to question the validity of the 

autononiy which supposedly gave rise to them. 

If treatment limits should be set by social conceptions 

of the good, it doesn't follow that the justification for 

refusing such treatment is that it impairs autonomous 

decision making, or that requesting the treatment is a result 

of impaired decision making. These connections are 

contingent not necessary. If we are concerned to respect 

patient autonomy, we do not accon5>lish that goal by presuming 

that such choices for futile care are compromised 

informationally or comprehensionally. Rather, decisions to 
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pursue treatment which the majority of people would reject as 

'futile' can be both reasonable and substantially autonomous. 

I am not saying that such demands for futile care cannot be 

argued against on the grovmds that they lie outside some 

conception of social reasonableness. I am questioning the 

validity of denying requests for futile care on the grounds 

of a blanket assuinption that such requests are not 

appropriately arrived at. This would be to assume an 

erroneous, outcome-based conception of decisional capacity.®® 

Social conceptions of the reasonableness of certain choices 

may indeed play a role in the justification of the refusal of 

treatments on the grounds that such treatment is futile, but 

I do not think that the role is one of drawing into question 

the validity of the autonorty of the choice, as much as it is 

a determination of what the society as a whole is willing to 

spend its resources on or how it will structxire one of its 

professional institutions. 

4.9 FtttilitY nistinction 

Having presented a variety of obseirvations about the 

relationship between concerns about futility and concerns 

about paternalism, I would like to go one step further and 

argue that broad acceptance and usage of the term medical 

96Buchanan and Brock argue against this in Deciding for 
Others: The Ethics of Surrogate Decision Making-, (1989, 
pp.48-50). 
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futility is likely to reinforce and support medical 

paternalism. In order to support this claim, I would like to 

draw attention to the similarities between judgments of 

medical futility and the distinction between ordinary and 

extraordinary care. 

While the distinction between ordinary and extraordinary 

treatment in moral theology goes back more than four 

centiiries, it grew to prominence in the conten^jorary 

discussion about decision making at the end of life as a 

result of its use by Pius XII in his address "The 

Prolongation of Life" in 1957. In Roman Catholic theology, 

given the prohibition on suicide and aiding suicide, the 

distinction was intended to demarcate care which was 

mandatory and could not be refused by either the patient or 

the providers, from care which was optional and hence could 

be refused. Similarly, as a secular distinction, 

ordinary/extraordinary has served as an conceptual tool for 

delineating acceptable and unacceptable instances of 

treatment refusal and withdrawal at the end of life. 

At the time of Pius XII's address there existed a 

widespread acceptance of paternalism within the medical 

profession as well as the belief that medical practitioners 

should do everything in their power to preserve life. For 

both moral and legal reasons, physicians were often unwilling 

3'See McCartney (1980) . 
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to withhold or withdraw medical treatment, despite patient 

and svirrogate values and demands. Consequently, the 

distinction offered patients some relief from continued 

treatment at the end-of-life. Its popularity over the next 

fifteen or twenty years is today reflected in the role it 

played in the development of professional and public policy, 

legal precedent, and its significant familiarity among the 

public. 

However, what initially appeared to be a useful tool for 

distinguishing between instances of appropriate and 

inappropriate refusals of care, has been largely discarded by 

the medical and bioethics communities. For exair5>le, in its 

1983 report "Deciding to Forego Life-Sustaining Treatment" 

the President's Commission wrote that "Despite its long 

history of frequent use, the distinction between ordinary and 

extraordinary treatments has now become so confused that its 

continued use in the formulation of public policy is no 

longer desirable. "S® Similarly, Beauchamp and Childress write 

"We conclude that the distinction between ordinary and 

extraordinary treatment is morally irrelevant and should be 

replaced. ... " 

What is interesting about the ordinary/extraordinary 

distinction however is not sin5>ly its fall from grace, but 

98president's Commission. "Deciding to Forego Life-Sustaining 
Treatment" (1983, p. 88). 
^^Beauchanp and Childress (1994, p. 202) . 
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also its similarity to the cxirrent application of futility 

judgments. Qualitative futility judgments arise when the 

patient and physician disagree about whether or not the 

effects of a treatment constitute an appropriate and 

sufficient benefit. The distinction is meant to tell us 

whether provision of the treatment by the medical profession 

(not necessarily a particular professional) is obligatory or 

whether it is optional. Where the ordinary/extraordinary 

distinction attenpted to reveal circxamstances under which it 

was morally acceptable for medicine not to treat when either 

the patient refused treatment or when the patient's desires 

were unknowable, futility attenpts to reveal circumstances 

under which it is morally acceptable for medicine not to 

treat even when the patient or surrogate demands treatment 

which he or she believes is beneficial. 

Exactly how the ordinary/extraordinary distinction 

should be understood was the siabject of considerable inquiry. 

In his book "The Ends of Human Life" Ezekiel Emmanuel 

identifies eight "clarifying dichotomies" or interpretations 

which were variously proposed as attempts to specify more 

clearly what considerations the distinction was meant to pick 

out. The list included common/Tonusual, simple/complex, 

routine/heroic, medically indicated/not medically indicated. 
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reasonable/unreasonable, beneficial/burdensome, 

proportionate/disproportionate, and obligatory/optional. 

As Emmanuel and others have noted, the decision about 

how to understand the ordinary/extraordinary distinction 

requires ethical ass\jinptions which require justification. As 

a result, the distinction itself accon5>lishes very little 

other than to provide a name under which more basic and 

usually unarticulated ethical judgments are doing the moral 

work. Unfortunately, given the sophisticated technological 

context of most end-of-life decisions where the distinction 

was meant to apply, it is natural that a number of these 

interpretations rely heavily on the assxamption that the 

judgment is a technical medical one, and therefore 

appropriately made by medical professionals. This 

paternalistic bias is particularly obvious in the 

common/imusual, sinple/complex, routine/heroic, and medically 

indicated/not medically indicated interpretations, each of 

which identifies factors that entail the dominant role in the 

decision making process will be occupied by the physician. 

Alternatively, the reasonable/unreasonable, 

proportionate/disproportionate, and beneficial/burdensome 

interpretations appear to focus on some notion of benefit to 

the patient and so, at least in theory, demand a larger role 

for the patient's values in such decisions. However, more 

looEmmanuel (1991, p. 61). 
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than twenty years after Pius XII's re-introduction of the 

term, philosophers were still trying to make this fact 

apparent. As Allen Buchanan tried to make clear in 1978, a 

consequence of focusing upon benefits and burdens is that 

Even if one is to evaluate only the burdens for the 
patient himself [as opposed to including family as 
well], it is iii5>lausible to maintain that the 
application of the distinction is an ̂ ercise of 
technological or clinical judgment. For as soon as 
we ask what would result in "grave burdens' for the 
patient, we are immediately confronted with the 
task of making moral distinctions and moral 
evaluations concerning the quality of the patient's 
life and his interests as a person. 

Continuing his argiament, Buchanan discusses the 

necessary non-medical con5)onent of appropriate applications 

of the ordinary/extraordinary distinction in terms even more 

conducive to understanding qualitative futility judgments in 

the same way. He proceeds 

Sometimes ''extraordinary' means are defined 
somewhat more broadly as "those which, in the 
circiamstances, would no longer serve any meaningful 
purpose.' It should be noted that the phrase 
"meaningful purpose, ' like the phrase "grave 
burdens,' is not a medical one, but rather an 
evaluative term that summarizes an indefinite and 
unarticulated set of moral judgments. The 
judgments that lead an individual to conclude that 
continued treatment would serve no meaningful 
pxirpose usually include quite controversial moral 
judgments concerning the "quality' or "value' of 
the patient's life. For example, whether or not 
resuscitative efforts that will prolong a senile 
patient's life for a week or two "serve any 
meaningful purpose' cannot be ascertained simply 
through medical judgment. 

loiBuchanan (1978, p. 375) . 
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Unfortunately, despite the requirement that the distinction 

between ordinary and extraordinary treatment be tmderstood as 

a non-technical judgment centering on patient values, its 

lack of shared meaning and its application in the technical 

setting made it all too easy for both medical practitioners 

and patients to apply and understand the concept in a variety 

of paternalistic and morally inappropriate ways. 

As fiirther evidence of the distinctions' potential for 

abuse in this manner, Buchanan offers the observation of one 

neonate intensive-care imit director who, while discussing 

withholding treatment from a mentally impaired infant, 

informed him that what counts as ordinary or extraordinary 

depends upon the context. Again using language that 

practically demands one sxabstitute futility' for 

^extraordinary', Buchanan suggests 

purpose in citing this example is simply to 
point out that this decision is a moral decision 
and that the use of the distinction between 
"ordinary" and "extraordinary* measures does 
nothing to help one make the decision. The use of 
the distinction does acconplisb something though: 
it obscures the fact that the decision is a moral 
decision. Even worse, it is likely to lead one to 
mistake a very controversial moral decision for a 
value-free technological or clinical decision. 
More important, to even suggest that a complex 
moral judgment is a clinical or technological 
judgment is to prejudice the issue of who has the 
right to decide whether life-sustaining measxires 
are to be initiated or continued. 

io2Buchanan (1978, p. 376) . 
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We should be clear about what is going on here. 

Buchanan is arguing that the ordinary/extraordinary 

distinction is often mistakenly applied as a technical 

distinction when it in fact is not. Instead, it is a morally 

coitplex judgment about appropriate goals, benefits, and 

personal values. He is also arguing that such applications 

are unacceptable instances of medical paternalism in that 

they often fail to address these issues focusing instead on 

medical " facts, * or to the extent that they do, they embrace 

the physician's or society's views of these things rather 

than the patients. Finally, he is asserting that the 

ambiguity and lack of precision of the language used to 

identify the distinction serves to encourage and perpetuate 

this practice. I suggest that the similarity to judgments of 

qualitative futility is obvious. When the medical profession 

declares a treatment to be futile, most people understand 

that as a technical medical judgment about what the treatment 

can and cannot do However, in the type of cases where the 

language of qualitative futility arises, the disagreement is 

not a technical one over whether the treatment will 

accomplish its goal, but rather a moral one over whether the 

goal is beneficial or an appropriate goal of medical 

treatment. 
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Buchanan's observations should be kept in mind when 

reading statements about futility like the following by Allan 

Brett and Laurence McCollough. 

The principal problem in the cases presented here 
is that even if the physician and the patient are 
in general agreement about the magnitude of risk of 
harm, the patient assigns more benefit to the 
intervention than does the physician. Thus, we 
svibmit that for the patient's anticipation of 
benefit to have decisive weight in the analysis 
there must be at least a modicxam of potential 
benefit, as seen from the medical perspective.^"^ 

If it is not already apparent, the similarity and the danger 

of this statement can become even clearer if we consider 

Emmanuel's observations about understanding the 

ordinary/extraordinary distinction in terms of reasonable 

benefits. He writes 

According to liberal political philosophy, there is 
no single human good torue for all people; pluralism 
inplies differing views of what is ultimately 
worthy and valuable. Hence, there is no single 
standard of benefit. . .To distinguish treatment as 
either ordinary or extraordinary requires a prior 
ethical judgment about what should constitute a 
benefit.. .Or to put it another way, to identify one 
treatment as ordinary and another as extraordinary, 
assumes an ethical framework for determining what 
should constitute a benefit and what should not. 
But this framework is left iirplicit and obscure in 
the ordinary/extraordinary dichotoiry.(Italics in 
original) 

As a result, Emmanuel contdLnues, while the distinction 

appears to provide a useful ethical standard to guide certain 

end-of-life treatment decisions 

io3Brett and McCollough (1986, p. 1349). 
^°^Emmanuel (1991, p. 63) . 
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.. . the distinction "begs the question" by appearing 
to provide a guiding standard but relying on 
inplicit ethical judgments of what is beneficial 
and what is not. Practical disagreements over 
using this dichotomy will mirror disagreements 
about the more basic ethical judgments regarding 
benefits and burdens. 

When Brett and McCollough argue that patient' conceptions of 

benefit can only be decisive when there exists a "modicum of 

potential benefit from the medical perspective* they assert a 

standard of benefit which is left implicit, obscure, and 

xanjustified. It is precisely this appearance of providing an 

appropriate standard while in fact reflecting inplicit 

ethical judgments about what counts as a benefit that allows 

the ordinary/extraordinary distinction, as well as the 

futility label, to allow and even promote inappropriate 

paternalistic decision making on the part of physicians. 

In fact, given the lack of a shared understanding of 

futility's meaning and justification, along with the fact 

that futility judgments attempt to deny treatment despite 

explicit patient or siorrogate requests for and belief in the 

treatment's benefit, the probability that futility judgments 

^°^Emmanuel (1991, p. 63). 
^°®In a footnote Emmanuel claims that Buchanan thinks the 
"ordinary/extraordinary distinction merely serves to 
perpetuate medical paternalism" a position which Emmanuel 
considers "dxobious." I find this claim to be interesting 
given the manner in which I think Emmanuel's observations 
lend credence to Buchanan's. In fact, I believe that 
Emmanuel overstates Buchanan's claim. Buchanan's argximent is 
not that the distinction serves only to perpetuate medical 
paternalism, but rather that in at least one sense, it 
clearly does. 
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will perpetuate inappropriate paternalistic behavior among 

medical professionals is even greater than with the 

ordinary/extraordinary distinction. 

Ultimately, the ordinary/extraordinary distinction was 

rejected due to the fact that it lacked clarity, precision, 

and a broadly understood, theoretically defensible, shared 

meaning. As a consequence of these features its application 

was inconsistent and sometimes morally irrelevant to the task 

of determining the extent of patient and physician rights and 

obligations to continue or discontinue treatment. In short, 

it was an unhelpful tool which obscxired and confused more 

than it clarified. I suggest that at the very least the 

conparison between judgments of qualitative futility and the 

ordinaiy/extraordinary distinction forces us to ask if the 

language of medical futility is useful or dangerously 

insufficient and misleading. Those who claim that judgments 

of futility are unacceptably paternalistic can be imderstood 

as, at a minimum, making the claim that such judgments are 

likely to both mask and hence encourage such abuses. 

4.10 gumma T-ir 

I began this chapter by attempting to better xinderstand 

the relationship between judgments of qualitative futility 

and the issues of medical paternalism in order to consider 

the claim that physician's lack the appropriate e^^ertise to 
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make such judgments. This discussion forced us to consider 

the idea of futility judgments as interferences with patient 

autonomy, and the degree to which such judgments are actually 

motivated by concerns for the patient's welfare. Ultimately, 

I decided that while futility judgments may be justifiable 

nonpatemalistically, there actual clinical application is 

likely to be paternalistic. 

In addition, I used paternalism as a lens to focus 

attention on the concepts of individual well-being and 

patient self-determination. These concepts force us to see 

the tension inherent in physician authority to withhold 

treatment they judge to be qualitatively futile, and help us 

to understand the problems of such judgments. Even if 

futility judgments are not unacceptably paternalistic, I 

believe there is sufficient overlap in the issues to clarify 

the debate somewhat and to give us reason to be concerned. 

Next, I considered Tomlinson and Brody's argument in 

support of judgments of qualitative futility based on a 

concern for the autonoiny interfering aspects of offering 

qualitatively futile care. I claimed that by apparently 

refusing to limit their concern to individuals whose choice 

is inconsistent with their end\iring aims and values, the 

authors, imacceptably dismiss the patient's claim to the 

treatment in question. 
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In general, refiising futile care out of respect for 

autonoiny has been shown to be severely limited due to a 

variety of factors, including epistemological problems 

regarding the patient's values and motivations, concerns over 

the appropriate risk/benefit assessment and the corresponding 

standard of decision making capacity necessary for the 

patient or sxirrogate's decision to be seen as unacceptable, 

and the irrelevance of futility as a category as harm becomes 

more prominent. In addition, medicine's history of 

unacceptable paternalism and its relative prevalence to this 

day provide a general argument in favor of patient self-

determination and against allowing too great a reliance on 

physician' assessments of patient well-being over the 

patient's own assessment. These last concerns are especially 

relevant in the context of qualitative futility where the 

physician's judgment that the requested treatment is 

insufficiently beneficial can so easily be a result of other 

considerations such as rationing concerns, beliefs about what 

the practice of medicine entails, and concerns about the 

appropriate application of one's skills and knowledge. 

Finally, by comparing qualitative futility judgments 

with the ordinary/extraordinary distinction I attempted to 

question the usefulness of the concept of futility as a tool 

for delineating medicine's obligations, suggesting instead 
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that it was likely to perpetuate misxjnderstanding and 

unacceptable paternalistic behavior within medicine. 

In itself, the conclusion that futility is not 

paternalistic does not entail that it is justified, nor does 

the conclusion that it is paternalistic entail that it is 

unjustified. I have argued that some futility judgments will 

be weakly paternalistic and hence an argument can be made 

that they respect autonomy. However, I have also argued that 

grounding such judgments in respect for autonomy is dangerous 

and we should be concerned about possible abuses. 

If we assume that the type of qualitative futility cases 

we are concerned with at this time are those which seek to 

refuse an appropriately sxibstantial autonomous request, we 

must look at the justification which is offered for why the 

medical profession or its practitioners do not have an 

obligation to provide the treatment in question. If the 

justification is that qualitatively futile care is harmful or 

will not serve the patient's well-being, then such refusals 

are strongly paternalistic and we have significant reason to 

be worried about them. To the extent that such treatment 

requests are both s\abstantially autonomous and likely to 

result in significant harm — a relatively unlikely 

combination — medicine's concern for and duty of 

nonmaleficence, would seem to allow it to refuse to provide 

such treatment. However, in the vast majority of cases it 
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will sinply not be true that the request is stabstantially 

autonomous and sufficiently likely to result in significant 

harm. In most cases involving stibstantially autonomous 

requests for treatment, it is likely that there will be some 

indeterminate amount of limited risk, and a corresponding 

belief in the possibility of benefit, in the form of more 

time, the demonstration of faith, an opportunity to come to 

terms with the inevitable, the feeling that everything was 

done, or straightforwardly valuing the patient as she is. In 

these instances refusals of sxipposedly futile care seem to 

require a more thorough understanding of the goals of 

medicine. Of course, the truth of this claim is compatible 

with the assertion that the use of the concept of futility is 

dangerous and obfuscating, and that it should be dispensed 

with. 
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Chapter 5 

5.1 flitllifry 

It is interesting that at this time of increasing 

concern regsirding the rising cost of health care and the 

changing nature of our health care delivery system futility 

would become such a prominent topic. Undoubtedly, this is 

more than mere coincidence, and we should be concerned, as 

many are, that the connections between the debate over 

medical futility and issues of cost-based rationing of health 

Ccure are being sufficiently exposed and analyzed. Given the 

fact that futility and rationing are so often brought up in 

the same discussions and since both have been cited as 

reasons for limiting or denying access to health care, it is 

important to explore the relationship which does and should 

exist between these two concepts. 

At first glance, the rationing demands of resource 

allocation are a natural candidate for justifying the use of 

the concept of futility. Clearly, health care is a system of 

limited resources, and its allocation should be siobject to 

the normative requirements of distributive justice, whatever 

they may entail.Since claims of futility are generally 

intended as a means to withhold care, one might think that 

io7prendergast (1995) . Scofield (1994) . Morriem (1991) . 
Younger (1995) . 
lossee for example. See for exair5)le. President's Commission 
"Securing Access," (1983). Daniels (1985). Menzel (1990). 
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judgments of futility are sinply instances of rationing, or 

at least should entail rationing concerns. Supporting this 

idea is the general belief that if health care must be 

rationed, then it can and should be rationed based on, among 

other things, both the quality and likelihood of medical 

benefit. Unfortunately, this understanding of the 

relationship between futility and rationing is mistaken. I 

wish to argue that judgments of futility should not derive 

any normative force from concerns about limited resoiirces. 

While this may appear obvious to some, I believe that claims 

about the futility of care are often and in large part 

generated by beliefs about rationing. As more than one 

author has suggested "much of the interest in medical 

futility has been fueled by the need to control costs. 

Discussions about the distribution of limited health 

care resources often use different and widely misunderstood 

ideas of the term " rationing." It is not my intention to 

resolve these disputes. Instead, I see my role as providing 

a workable xmderstanding of the concept from which I can 

examine its relationship to judgments of futility. 

In general, there is a widespread consensus that health 

care resources are scarce relative to needs—we can not 

provide every health care service that is potentially 

beneficial to everyone in need."° Given that it is almost 

lo^Beauchaiip and Childress (1994) . 
uopor an overview of rationing issues see Blank (1988) . 
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always possible to secure some additional small benefit 

through additional treatment, it follows that there will 

always be some greater benefit that can be pursued at 

considerable expense. While some argue that we should 

significantly increase health care expenditures, there are 

limits that arise from the recognition that health care is 

one priority among many at both a national level (including 

such things as defense, education, housing, and international 

economic security) and at a personal level. Even if we did a 

much better job of using the money that is already allocated 

to health care by eliminating waste and inefficiency, and 

even if we allocated considerably more money, health care 

resources would remain scarce in the sense that choices 

between conpeting health care needs would have to be made. 

In addition, the development of new, expensive, and effective 

technologies along with other factors fueling the demand for 

health care would mean that we still could not provide all 

services to all who could benefit. It is this scarcity which 

creates the inevitable need for rationing within our health 

care system. 

On the other hand, judgments of futility are not yet 

understood as a necessary feature of our health care system. 

Vflhile the dominant view in the literature suggests that 

futility judgments are both useful and necessary, I believe 

Churchill (1987) . Nonnan Daniels et al.(1994) . Menzel (1990) . 
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that rather than embracing futility and incorporating it into 

the standard clinical medical vocabulary, we would do better 

to carefully consider its usefulness or lack thereof. In 

this light, the relationship between futility and rationing 

should cause us to, at the very least, temper o\ar willingness 

to use futility judgments as a normative tool. 

5.2 Distinc*-* ""g 

As I have suggested previously, a question we should 

wish to answer for any new term intended to supplement the 

tools which a clinician can bring to bear upon the clinical 

situation and the physician-patient relationship is whether 

this term provides something new and useful or whether it is 

simply another, perhaps more confusing, way of saying what is 

already being said, or worse, what is being assximed but not 

articulated. Given the fact that it is already broadly 

understood that health care resources are scarce and need to 

be rationed, if futility is going to become a useful category 

for clinical medical judgment, then it should not sin^jly be 

another way of saying that care must be rationed. More 

importantly, 'futility' can disguise controversial rationing 

judgments (which may be based upon a consideration of 

interests other than those of the patient) as judgments that 

the treatment wouldn't benefit the patient. 
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Given the importance of distinguishdLng between futility 

and rationing decisions, especially at the clinical level, it 

will be helpful to consider any significant dissimilarities 

between the two which can serve to separate them. In their 

repeated defenses of judgments of futility, Nancy Jecker and 

Lawrence Schneiderman suggest four that are worth 

considering. 

A first, and according to Jecker aind Schneiderman the 

most important, distinction between rationing and futility is 

that while futility refers to a particular cause and effect 

relationship, rationing care entails that we are making a 

distributive choice between alternative ways of allocating 

such care. Put another way, while futility implies that a 

particular medical intervention produces an effect which has 

an unacceptably low value, rationing entails a priority 

between scarce resources. 

Rationing something entails controlling its distribution 

because there are comparatively better ways to distribute it. 

Ideally, when we ration care within medicine we aim to 

distribute it fairly. For example, when we ration organs for 

transplantation by selecting a recipient based on the 

immediacy of his or her need, as opposed to who has been 

waiting the longest, we do so on the grounds that we think 

this a comparatively better way to allocate such a resoxirce. 

^"Jecker and Schneiderman (1992) . Schneiderman and Jecker 
(1995, pp.79-80). 
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Futility, on the other hand, is not comparative in this way. 

It implies that a particular medical intervention is 

insufficiently valuable in itself, not in con5)arison to some 

other treatment. This distinction is, I think, both 

appropriate and important. 

A second dissimilarity between rationing and futility is 

that while there may be many criteria for rationing care, the 

same is not true of judging a treatment to be futile. For 

example, it might be argued that given scarcity we should 

base oxor rationing scheme on such concerns as ability to pay, 

equality, previous contribution, need, or some other such 

standard. In contrast, futility is meant to identify 

instances where treatment is withheld because the outcome is 

insufficiently valuable independent of resource constraints. 

The point is that while we have numerous standards by which 

we can determine that a particular treatment in a particular 

situation should be rationed, determining that a treatment is 

futile entails a much more limited criterion. The factors on 

which we might base our rationing decisions are significantly 

broader than those on which we might base our futility 

judgments. 

This distinction is both accurate and yet of limited 

usefulness. It is certainly true that the possible standards 

upon which we are most inclined to base our rationing 

judgments are broader than the criteria we are apt to use in 
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futility judgments. Nonetheless, most people intuitively 

think of rationing in the commonsense manner of refusing to 

spend the money one way because it can be better spent 

another way. This commonsense understanding of rationing is 

one which can easily be mistaken for the type of reasondLng 

that is or should be involved with judgments of futility. 

After all, futility judgments supposedly identify situations 

in which the expected outcome is not appropriately 

beneficial, and for most people, physicians included, this is 

an excellent reason to ration care. point is that we 

should not overeinphasize the fact that rationing is 

theoretically different than futility when what we are 

concerned about is whether or not people will in practice be 

likely to confuse them. And both physicians and patients are 

likely to confuse them since the appropriate criteria for 

futility and rationing are complex, uncertain and 

controversial, and given that there is a basic imderstanding 

of both as limitations on imacceptable treatment. Explaining 

that futility entails that the effect of treatment will be 

insufficiently valuable does not lend itself to a clear or 

intuitive separation of futility and rationing despite the 

fact that the possible criteria for rationing are far broader 

in scope than for futility. Such a separation may be 

theoretically possible. I am concerned that it will not be 

accurately understood and applied by the individual 
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physician, ethics committee member, patient, sxirrogate, or 

community member. 

The third distinction which Jecker and Schneiderman 

suggest can serve to distinguish futility and rationing is 

that the two require different standards of justification. 

While ethical rationing must be grounded and meet standards 

articulated in theories of distributive justice, futility 

judgments must look to "general professional opinion about 

such things as medical indications and community values and 

goals." 

Here I think the authors simply beg the question. It 

has yet to be argued that futility judgments are ultimately 

justified by reference to professional and commxmity opinions 

as opposed to some Isurger theoretical account of justice. In 

fact, I have suggested that given their relationship to 

defining the goals of medicine, justifying futility judgments 

will require developing a more sophisticated account of such 

goals than has generally been attempted. Such a task will 

obviously have many theoretical possibilities and will 

necessarily draw heavily on the concerns articulated in 

theories of distributive justice. point here is not that 

futility and rationing cannot be differentiated. Rather, it 

is that the issue of how such judgments are ultimately 

justified cannot clearly serve as a category for doing so. 

This in turn should serve to remind us once again that 
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futility and rationing are not so obviously distinguishable 

that mistakes and unacceptable confiision are unlikely. 

A fourth and final proposed distinction is that while 

rationing as it is commonly understood in health care 

involves acknowledging scarcity or the fear of scarcity, 

futility does not require scarcity at all. Rationing entails 

that the limitation on treatment is grounded in the fact of 

scarcity. For exairple, one might ration a given treatment 

when there are two individuals who need it and only enough 

for one of them giving it to the individual who is more 

likely to svurvive. Alternatively, one might ration a 

particular treatment by limiting the amoxont given to any one 

person not because there is already too little, but because 

if the medicine is consxjmed too fast then supply might not be 

able to keep up with demand. Still another way in which a 

rationing scheme may accommodate scarcity is by randomly 

choosing which individuals will receive the treatment in 

question. While the allocation scheme is different in each 

of these examples, each is a rationing scheme given the role 

which scarcity plays in motivating the allocation method. 

To mind, this distinction has the most inportant 

consequences for distinguishing between futility and 

rationing. Specifically, since rationing entails placing 

limitations on care grounded in concerns about the allocation 

of scarce resoiirces, then judgments of futility, if they are 
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to be a useful addition to the justifiable limitations which 

medicine can bring to bear upon satisfying patient requests 

for treatment must be able to serve as a justification for 

withholding care even in the absence of concerns about the 

allocation of limited resources. Care which is judged futile 

is judged acceptable to withhold independent of issues of 

scarcity. Futile care fails to obligate its provision by the 

medical profession independent of its relative scarcity 

solely in virtue of its low value. To declare a treatment 

qualitatively futile is to declare it justifiably withheld 

because the achievable end is insufficiently valuable 

independent of resoxirce constraints. While the low 

qualitative value of a treatment may also serve as a reason 

for justifying its withholding in situations of scarcity, 

this is a rationing decision. Hence, futile care may be care 

which should also be rationed in instances of scarcity. 

However, judgments of futility, in order to be distinguished 

from rationing, must not involve concerns of scarcity. 

Without making this distinction, futility is an unnecessary 

addition to the clinical medical lexicon. Rather, it becomes 

just a dxibious way of making rationing decisions. 

There are two important consequences which come from 

distinguishing futility and rationing in terms of their 

relationship to concerns of scarcity. First, since rationing 

presupposes scarcity in some relevant sense but futility does 
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not, it follows that a treatment for which there are ample 

resoxirces can be judged futile, but not rationed. As we have 

seen, this is because futility judgments must be arrived at 

independently of concerns about resource constraints. A 

judgment of futility entails that the effect of treatment 

will fail to achieve a minimal standard of value regardless 

of the resources involved. 

Second, it also follows from the distinctions between 

futility and rationing that a very expensive treatment or one 

for which resoxirces are scarce, but which is relevantly 

helpful, may be rationed because its benefits are not worth 

the expense in either money or resources, but can not be 

considered futile. Imagine a particular expensive treatment 

which has a low probability of proving beneficial. One might 

arcfue that due to its extremely high cost such a treatment 

should be rationed because the money can be better spent 

elsewhere, perhaps on a somewhat less effective yet less 

expensive treatment, or perhaps on different health care 

needs altogether. If scarcity was not an issue, then the 

cost would not be a relevant concern for rationing care. 

That a treatment is expensive does not create a rationing 

problem unless spending the money on it also prevents other 

treatments from being provided due to monetary or resource 

constraints. Nonetheless, regardless of how much the 

treatment costs, given the expected benefit it cannot be 
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withheld on the grounds of medical futility. Once again, 

this follows because although rationing is a feature of 

scarcity which encompasses cost, futility requires that 

resotirces not be part of the judgment. 

5.3 the Confasion 

Despite the potential distinctions which we can identify 

between futility and rationing, I am still inclined to argue 

that judgments of futility and rationing decisions are likely 

to be unacceptably confused, and that this serves as a 

powerful argument against accepting the term futility in 

clinical application. That futility decisions will so often 

be abused in this manner should not be surprising. As many 

others have pointed out, there are distinct similarities 

between rationing and futility. 

First, both futility and rationing decisions will often 

focus on the low likelihood that a particular medical benefit 

will occxir. For rationing decisions, while the value of a 

particular outcome might be significant, the treatment may 

still be rationed on the grounds that the probability of 

achieving such an outcome makes e3<pending resources in such a 

way unacceptable. The parallel with judgments of futility is 

obvious. I argued earlier that judgments of quantitative 

futility are most appropriately understood as either overt 

rationing decisions or as essentially qualitative judgments 
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which focus on. when the effect is not sufficiently beneficial 

to justify the attempt given the low chance of success.^ 

While rationing is supposed to be a conparative decision and 

futility is not, quantitative judgments of futility are 

easily and mistakenly seen as judgments that the resource 

costs of succeeding are too high and should be spent 

elsewhere given the low likelihood of achieving the hoped for 

outcome. Similarity in the concerns motivating such 

judgments, in this case the low likelihood of success, will 

lead to rationing decisions being implemented as disguised 

and/or confused futility judgments. 

Second, futility and rationing will involve considerable 

similarities in situations where rationing is based on the 

quality or value of medical benefit. For instance, one form 

of rationing may involve assigning a lower priority to those 

cases whose medical outcome is seen as poor. Likewise, 

judgments of qualitative futility necessarily involve 

evaluating the potential benefits of treatment in order to 

determine if the expected outcome will achieve some minimal 

acceptable level. While there is no necessary connection 

between attempts to ration health care and the quality of 

benefit likely to be achieved by a treatment, it is difficult 

to argue that a fair rationing scheme will not place a strong 

emphasis on qualitative outcomes. Consequently, while 

"^see Chapter 2. 
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rationing decisions attempt to prioritize competing claims 

for some resource, and judgments of qualitative futility 

attempt to determine if the expected outcome will be 

sufficiently beneficial independent of the claims of others 

to any particular resoxirces, the common focus on unacceptably 

low qualitative outcomes is likely to lead to rationing 

decisions which are implemented as disguised and/or confused 

futility judgments. 

Qualitative futility judgments concerning the low value 

of a given outcome can and will be seen as instances where 

the benefit is insufficient to justify even a modest 

expenditure of resources. This highlights the fact that 

given an appropriate standard, futile care will often be care 

which we think should also be rationed. Qualitative futility 

seems to be a good reason to limit the resources expended on 

a particular case. In contrast, rationed care is not 

necessarily futile care. This presents a line-drawing 

problem. The problem is not that there exists no theoretical 

way to distinguish between futility and rationing. Rather, 

the problem is how to make that distinction—that line— 

appropriately bright so that the distinction is properly 

respected. Unfortvinately, while one might think that 

futility provides us good reason to ration care, my concern 

is that the similarity and overlap between the two categories 

of judgment will lead to futility judgments that are grounded 
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in rationing standards, i.e., cost/benefit analyses, rather 

than futility standards. In fact, given the complex 

normative relationship between the emotional and resource 

costs of a treatment and setting a cutoff point, as well as 

the absence of clearly defined, broadly accepted standards 

which can be relatively objectively applied, it is difficult 

to believe that futility and rationing issues will not be 

broadly interchanged and confused with one another both in 

conception and application. 

In addition to the similarities mentioned above, there 

are other factors likely to contribute to the conflation of 

rationing and futility. Perhaps the most powerful and 

dangerous of these issues is our health care system's ciirrent 

focus on cost-containment. More than ever, physicians are 

being asked to control the costs of health care through their 

allocation decisions at the bedside."^ While this has been 

met with some degree of resentment and resistance, the 

changing financial structure of health care, especially in 

the form of diagnosis-related groups (DRGs) and health 

maintenance organizations (HMOs), places increasing pressxire 

on physicians to distribute resources "wisely" by playing the 

role of "gatekeeper" . While the exact nature of this role, 

and the physician's resulting obligations are a matter of 

i^orriem (1989) . Cassel (1985) . Eddy (1994) . "Health 
services reform: Will controlling costs require rationing 
services?" JAMA. 1994;272(4):324-8. 
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some controversy, the general idea is that the pt^sician has 

at least partial responsibility for rationing care by 

allowing cost and relative benefit considerations to 

influence their decisions in caring for patients. Many find 

this lanacceptable, eirguing that such split loyalties between 

the good of the patient and the financial concerns of society 

or health Ccure providing institutions fundamentally 

interferes with the physicians' duty to do their very best 

for each patient.point is not to resolve this dispute, 

but rather to suggest that pressure upon physicians to play 

such a role exists and is growing stronger. Consequently, we 

must consider what effect this will have on judgments of 

futility. 

At the same time, this growing burden is occuarring 

within a social context which is very unresponsive to the 

social need for and justifications of rationing. In general, 

the concept of rationing health care is seen in a very 

negative light in the United States. Partially as a result 

of this, and perhaps partially because it nans counter to 

their training and the view they have of themselves and their 

professional responsibilities, many physicians are naturally 

and xmder St andably uncomfortable with the idea of e3<plaining 

to patients and families that certain limitations of care are 

the result of cost considerations. In contrast with this 

"•^oxmcil on Ethical and Judicial Affairs (1995) . Hillman 
(1987) . 
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perception of rationing, not providing a treatment because it 

is "futile" gives an allocation decision the appearance of 

medical fact—that the proposed treatment would be medically 

pointless, useless, or hopeless. Judgments of futility 

convey a sense that nothing can be done, and that this is a 

factual medical judgment which the physician has the training 

and authority to make, as opposed to a value judgment about 

acceptable outcomes or costs. In addition, refusing "futile* 

treatment is often seen by the physician as necessary to 

maintain their personal and professional integrity. 

Consequently, it is reasonable to believe that physicians 

will be more comfortable making and conveying these 

apparently ' factual' decisions than they will more obviously 

controversial rationing decisions. As a result, there will 

be a natural tendency for physicians required to make 

allocation decisions at the bedside to exercise that 

obligation using the language of futility. 

This does not necessarily entail a deliberate misleading 

or even awareness of the tension on the part of the 

physician, though it seems plausible to think that such 

deception will occxir. Three previously mentioned features 

make this likely. First, the idea of making esqjlicit 

rationing decisions at the bedside runs counter to what many 

physicians see as their professional responsibility. Second, 

futility judgments are seen by many physician's as factual 
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judgments within their sphere of e:^>ertise and authority. 

Third, rationing and futility judgments can share many 

featxares in common. Given this combination, physicians 

themselves may be tmaware of the tendency to conflate the two 

types of judgments in response to either external pressures 

or their own internal sense of justice. 

claim is not that there will exist no principled 

distinction, nor that all or even most physicians will 

inadvertently or deliberately interchange the two. Rather, 

my claim is that a significant portion of clinical futility 

judgments is likely to be arrived at either consciously or 

subconsciously because it is believed that the effort and 

resources could and should be better spent on something else. 

This is unacceptable because while futility may serve as a 

reason for rationing, it is not a good thing that rationing 

decisions be obscured in the language of futility. 

Using the term futility in this way, instead of 

straightforwardly addressing the issue of scarce resources 

which motivates it, results in at least two major problems. 

First, it is misleading to the individuals whose health care 

is limited by resource allocation concerns to fiorther cloak 

in the language of futility the already disguised methods by 

which we make rationing decisions in our health care system. 

Second, it hinders society's recognition and open discussion 

of the necessary choices we must make concerning oxir system's 
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limited resources and their fair allocation. These two 

general concerns are problematic in a variety of ways. 

The common-sense meaning of the term futility is 

something along the lines of ' impossible' or ' bound to fail' . 

Given this fact, the potential for public misunderstanding 

and subsequent distarust as a result of using the concept of 

medical futility without sufficiently differentiating it in 

practice from rationing decisions is both real and 

significant. It is misleading to declare a medical treatment 

futile when what is actually meant is that given resoiarce 

scarcity and the demands of fair allocation such treatment is 

not seen as acceptable. Respect for individual autonomy and 

dignity require a more honest and less ambiguous use of the 

term futility. 

Ironically, exacerbating the misunderstanding and 

distrust of medicine and health care practitioners which will 

result from the conflation of rationing and futility 

decisions, is the very financial transformation of oxir health 

care system which I have suggested will encourage physicians 

to utilize futility as a rationing tool. With its emphasis 

on controlling costs, the current economic restructuring of 

health care has begim to generate strong negative feelings 

within the general population towards health care providers 

and institutions. If faith and trust dLn the medical 

profession and in particular caregivers are to be maintained 
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in the face of inevitable financial constraint, then openness 

and honesty are essential. Treatment limitations based on 

financial or scarcity concerns should be made explicit. To 

the extent that judgments of futility are confused with or 

appear normatively forceful due to their association with the 

demands of fair resource allocation, we should abandon their 

use as a medical description and rely instead on explicit 

rationing standards. 

Further, it seems likely that a truly fair system of 

resource distribution within medicine will require widespread 

knowledge of the manner in which resources are limited so 

that the society can evaluate and shape the health care 

system in an appropriate manner. Given medicine's role as a 

social institution, some form of social consensus about 

resource allocation must be a goal.^^ Accoir?>lishing this 

goal will only be made more difficult by failing to clearly 

separate rationing decisions from the language of futility. 

While a judgment of futility, with its implication that 

nothing can be done, might be more palatable, it would be 

less honest, and in the long run would do more to harm 

medicine and the physician-patient relationship than to help 

it. 116 

ii^Moreno (1995) . 
"•®There is an historical analogy to this type of concern: the 
manner in which physicians in the U.K. told patients over 60 
that hemodialysis "wasn't indicated for' or "wouldn't work," 
on older people. See Aaron and Schwartz (1984). 
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It may well be that there are good reasons to withhold 

resources from care which is futile. However, unless the 

distinction between futility and resource allocation is made 

exceptionally clear, physicians will continue to iinpose 

personal fair resource allocation judgments about the 

appropriate limits of health care under the guise of 

futility. Unfortunately, this practice will remain insulated 

from public scrutiny since it will often appear as if some 

sort of factual medical judgment i.e., futility, is being 

made, rather than an explicit rationing decision. 



157 

Chapter 6 

6.1 The Phy««-<»"-Pat±ent RelatlonBhip 

Considering that qualitative futility judgments 

represent a form of physician limitation on individual 

autonoiny, it is reasonable to think that our tmderstanding of 

the acceptability of such judgments may be usefully informed 

by our understanding of the appropriate model of the 

physician-patient relationship. Given this, I intend to 

accomplish two things here. First, I wish to describe a 

limited number of alternative models and consider whether 

understanding the physician-patient relationship in such 

terms allows for the physician to have the authority to 

withhold qualitatively futile care. This is intended as a 

broad * brush-stroke' analysis. goal is not to present an 

exhaustive account of the nature of the physician-patient 

relationship, but rather to consider in general terms various 

possibilities for how the physician's role should displace, 

defer to, or augment patient autonomy, and apply these to the 

issue of qualitative futility. In this context, a model is 

intended to represent an idealized vision of how physicians 

and individuals should conduct themselves within their 

relationship as caregiver and patient, capturing essential 

characteristics which serve to differentiate the model as a 

potential normative ideal. Second, I wish to use this 
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discussion as a springboard to the broader and more difficult 

issue of the nature and goals of medicine. Throughout this 

discussion I am interested in how well various models of the 

physician-patient relationship can answer the question of 

physician authority to withhold qualitatively futile care in 

the absence of some larger account of the natiire and goals of 

medicine. I take this to be the broader and more essential 

topic for answering the question of physician authority to 

withhold qualitatively futile care. 

During the past thirty years or so there has been a 

fundamental shift in the natxire of the physician-patient 

relationship in the United States and the ideal of medical 

decision making. Recognition of the inportance of the 

patient's own values in determining the best course of 

medical treatment has served to displace the traditional 

paternalistic model of the physician-patient relationship and 

has resulted in the principle of respect for patient autonomy 

coming to occupy a fiandamental position in medical decision 

making. This relatively recent focus on patient autonomy has 

necessitated a redefinition of the roles and responsibilities 

of physicians and patients and the nature of their 

interaction and communication. 

Most people would agree that the principle of respect 

for autonomy does not include a right to receive treatment 

that is of no benefit. At the same time, it is generally 
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agreed that con5)etent patients and their sxirrcjgates are 

usually best situated to judge whether a proposed treatment 

offers an outcome that qualifies as a meaningful benefit for 

that individual patient. While acknowledging that demanding 

a particular treatment is not the same as exercising a right 

to refuse lanwanted treatment, opponents of qualitative 

futility argue that respect for autonony requires that 

patient' requests for care which they perceive to be 

beneficial (and which can reasonably be seen as such) not be 

overruled by the physician's assertions that such treatment 

is of no benefit or is insufficiently valuable. If patient 

autonon^ is to be taken seriously as an influential 

determining factor in medical decision making (though perhaps 

only one of many relevant factors overall) , how are we to 

imderstand the limitations if any that must be placed on 

patient demands for treatment which the patient herself sees 

as significantly beneficial? 

6.2 Contractiial va. Non-ContractTial 

An initial distinction which needs to be made is between 

two broad categories of models of the physician-patient 

relationship: contractual and non-contractual. In brief, 

while the contractual model describes the ideal physician-

patient relationship in terms of a mutually acceptable, 

freely chosen agreement which is reached between the parties 
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and which dictates the moral obligations of the participants, 

non-contractual models impose moral obligations on the 

participants largely independently of any agreement they 

reach with each other. Such non-contractual accounts of the 

physician-patient relationship iit5>ose at least some normative 

obligations which stem from either internal professional 

noonns, social expectations, and/or certain facts about the 

world. 

Interestingly, the contractual model theoretically 

allows the parties in the physician-patient relationship to 

choose any of the other models as the normative base of their 

relationship, as long as they freely agree to it. In fact, 

the physician and patient could agree to any combination of 

these other models that they so desired, whether it was 

particular aspects which they found appealing or different 

models for different situations. The point is simply that 

the contractualist model is highly flexible since it depends 

upon whatever the physician and patient agree to. In this 

sense, contract models place a significant value on patient 

autonomy even in instances where patients choose to allow the 

physician considerable, or even complete, medical decision 

making discretion. 

Given my concern with qualitative futility judgments as 

instances of physician authority to limit patient autonomy, I 

will first consider four non-contractual models of the 
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physician-patient relationship put forth by Ezekiel and Linda 

Emmanuel. The Emmanuels distinguish between what they 

label the "paternalistic," "informative," "interpretive," and 

"deliberative" models, based on the differing conception of 

patient autonomy which each model embodies. The Emmanuel 

article is useful both for the method it ert5)loys to 

distinguish among the various models, as well as the fact 

that it captures other accounts of similar models xmder 

various names. After discussing these models I will consider 

some possible accounts of the contractual model. 

6.3 The Paternalistic tiodel 

As the Emanuels point out, this model has alternatively 

been referred to as the authoritarian, priestly, ̂  and 

parental"® model. Until roughly two to three decades ago, 

this model represented the generally accepted normative ideal 

and the standard of practice. On the paternalistic model, it 

is assumed that the physician's knowledge and training makes 

him or her the medical decision making authority. The 

physician is given authority because the decisions are seen 

as primarily factual rather than valuative. What is in the 

patient's best interests is seen as primarily an objective 

question about what is necessary to fix the medical problem. 

"••'Emmanuel and Emmanuel (1992) . 
iiSBrock (1993, p.57) . 
i^Veatch (1972). 
i20Bxirke (1980) . 
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Patient values are not seen as relevant to determining what 

counts as appropriate medical treatment. The role of 

patients, as defined by this model, is largely to do as they 

are told. Treatment decisions are to be made try physicians 

guided by a medical conception of the patient's best 

interests, and followed by the patient trusting in the 

expertise and authority of medicine. 

As a normative ideal, the paternalistic model suggests 

that where conflict between patient autonomy and the 

physician's view of patient well-being occiar, the physician 

is obligated to pursue patient well-being. Supporting and 

respecting patient autonomy are not seen as values equal to 

secxiring the health and physical well-being of the patient. 

Further, since medical decision-making is largely conceived 

of as an objective response to the facts of the situation, 

the physician is usually better situated to know what is in 

the patient's best interest, even if the patient does not. 

On the paternalistic model, patient autonomy is not seen 

as an essential part of medical decision-making. If the 

physician makes a deteinnination that certain treatment is not 

valuable enough, then the autonomous request of the patient 

for such care need not be seen as morally inportant enough to 

overrule the physician's authority. Consequently, the 

physician may withhold or withdraw qualitatively futile care. 
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6.4 Tti* TwfrtTniat-iiye Model 

This model has sometimes been referred to as the 

engineering,^ scientific,^ or consiraier model because in it 

the physician's role in medical decision-making is seen 

solely as providing the patient with any and all relevant 

information from which the patient decides what medica.1 

intervention is appropriate. Whereas in the paternalistic 

model medical decision-making was seen as largely factual 

rather than evaluative, in the engineering/informative model 

the physician's role is seen strictly as providing factual 

information, but it is the patient's values which determine 

the course of treatment. 

Like the paternalistic model, in the informative model 

the identification and separation of the roles which each 

party will play is based primarily on the areas of supposed 

e3{pertise which each brings to the relationship. However, 

unlike the paternalistic model, given the physician's 

technical training and esqjertise, her role is seen as 

providing the patient with information, such as diagnosis, 

prognosis, and alternative treatments, about her medical 

condition. The patient's role is to apply her own values and 

ideas about her best interests to the situation given what 

information she has been provided, and decide which course of 

treatment is best in light of whatever conception of the good 

i2iBTirke (1980) . 
^22veatch (1972) . 
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she has. This division of labor is meant to acknowledge and 

respect the value of the patient' s conception of the good as 

a necessary con5)onent in detenoining the best treatment 

options. 

On the informative model, the physician's role as 

beneficent caregiver is limited to providing factual 

information and competent skill. In general, on this model 

the physician is no longer seen as best situated to determine 

what is in the patient's best interest, or of overruling 

patient autonomy to secxire it. Full decision-making power is 

given to the patient. Therefore, on this model the physician 

cannot withhold autonomously requested qualitatively futile 

care. 

6.5 The Interpretive Model 

According to the interpretive model, respect for patient 

autonomy requires that the physician provide the relevant 

factual knowledge as is required by the informative model, 

but the physician must also help the patient to xmderstand 

what her values truly are and to pick those interventions 

which are most in line with those values. In this sense, the 

physician plays a much more active role interacting with the 

patient's values than is required by either the paternalistic 

or the informative models. The physician's role is both 

information provider as well as moral counselor. 
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On this accoiont, an individual's relevant values are not 

necessarily obvious or well known to the patient herself. In 

addition, different values which the patient holds may 

conflict or appear to conflict with one another. Given this 

fact, as someone who is motivated to help the patient secure 

what is in her best interest, and knowing that the patient's 

best interests are inextricably linked with her own values 

and goals, the role of the physician includes attempting to 

understand the patient's values, helping the patient to 

imderstand them, and helping the patient to choose those 

medical interventions which best reflect the values and goals 

the patient truly has. 

The virtue of this model is that it captures an aspect 

of autonomous choice which most people think is very 

important. Specifically, we think that one of the supreme 

values of autonomous choice is the fact that such choice 

enables us to direct oxir life in accordance with the values 

we think are most iirportant and the goals which we identify 

oiorselves with and derive meaning from. Along with this, we 

recognize that not all of the values and goals we identify 

with at any particular moment necessarily reflect our most 

deeply held convictions, values, or aspirations. Hence, 

given the serious natxire of a great deal of medical decision 

making, and its ability to drastically affect oxir future 

autonomy and life plans, the interpretive model requires the 
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physician to participate in such decisions by acting as a 

catalyst for self-understanding by the patient so that the 

patient's decisions will more accurately reflect who the 

patient is and what she holds to be iinportant. 

On the interpretive model, it is not the physician's 

role to pass judgment on the patient's values nor to dictate 

to the patient which values are appropriate or which 

treatments ultimately cohere most with those values. Rather, 

respect for patient autonomy requires that the physician help 

the patient better understand and develop her own views on 

these things. Ultimately, it is the patient's autonomous 

decisions which dictate the direction of the treatment. It 

is not clear whether this account allows the physician to 

withhold care which clearly does not cohere with the 

patient's fundamental values and goals in instances where the 

judgment can be made that the patient lacks appropriate 

decision making capacity. It is clear however that this 

model does not grant the physician the authority to withhold 

care on the groimds that it is qualitatively futile. 

Although it is not my goal in this chapter to argue 

against any of these conceptions as inadequate, I do think it 

important to comment on the role this model proposes for the 

physician. Specifically, given the realities of clinical 

practice and medical training, it is simply not true that 

most physicians will possess any particular es^ertise in 
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helping patient's tinderstand what their values truly are or 

any ability to function well as a "moral coxonselor.' This is 

not to say that physicians should not aim for this type of 

interaction with their patients, but if such a model 

represents the ideal physician-patient relationship it will 

be necessary to drastically restructure both the clinical 

setting and the education physicians receive in order to 

iirqprove their ability to communicate in this manner. . 

6.6 The De3Model 

Taking the idea that the physician's role entails 

helping the patient to understand her values and to choose 

treatments which correspond with those one step further, the 

deliberative model suggests that physicians should "help the 

patient determine and choose the best health-related values 

that can be realized in the clinical situation." According 

to this model, the physician's role is no longer limited to 

helping the patient elucidate the deeper values which she 

actually holds, but rather includes helping the patient to 

understand that certain health-related values are actually 

morally superior to others in certain circ\jmstances, and 

guiding the patient towards choosing these values and the 

medical options that embody them. 

Of the four models which the Emanuels consider, the 

deliberative model posits the most active role for 
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physician's assessments of the appropriate values. In this 

model the physician is recognized as a friend and moral 

teacher whose role it is to both provide factual information 

as well as to help the patient to understand the moral values 

at issue and to persuade the patient 

.. .what decision regarding medical therapy would be 
admirable. The conception of patient autonomy is 
moral self-development; the patient is eit^jowered 
not siirply to follow xmexamined preferences or 
examined values, but to consider, through dialogue, 
alternative health-related values, their 
worthiness, and their implications for treatment.^ 

One should note the in^jortance of dialogue within this 

model. How does the physician assume the role of moral 

teacher and guide? Through extensive dialogue with the 

patient which hopefully leads to a deep trust and 

imderstanding. Only through dialogue can the physician hope 

to simultaneously accomplish the goals of moral education of 

the patient, as well as respect for the patient's autonomy. 

The inportance of patient autonomy is demonstrated by the 

fact that even with the significantly proactive role which 

the Emanuels see as the appropriate model of the physician's 

behavior, they reject the claim that the physician should 

enforce her decisions on patient's whom refuse to agree with 

the physician's claims. Rather, "like the ideal teacher, the 

deliberative physician attempts to persuade the patient of 

^^Emanuel and Emanuel (1992, p.2222). 
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the worthiness of certain values, not to iispose those values 

patemalistically. 

The deliberative model views the patient as a moral 

equal to the physician by allowing the patient to retain 

autonomous decision-making authority, but accepts a view of 

autonomy which assumes that patient choices about health-

related values should involve a thoughtful and robust 

Socratic process. This process, and the role it dictates for 

the physician, are grounded in the claim that a patient's 

values are not necessarily fixed and always clear, but rather 

evolve through interaction with the particulars of real life. 

Since the medical context often presents novel or unexamined 

situations, patient values are often developing and changing 

or being re-ordered. On the deliberative model, the 

physician has an obligation as one who is bound to pursue the 

patient's best interests, to engage the patient in the sort 

of discussion and dialectic process which leads to a deeper 

understanding of the relevant and appropriate values given 

the situation. 

Despite the active attitude and moral steering required 

on the deliberative model, it still appears that autonomous 

requests for qualitatively futile care must be respected. On 

this account, physicians who disagree with such requests are 

certainly free, and probably even obligated to engage the 

^^Emanuel and Emanuel (1992, p.2225). Italics in the 
original. 
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patient in a discussion designed to elucidate, clarify, and 

persuade them that such a request is inappropriate. However, 

nothing in this model alone suggests that requests which have 

withstood this Socratic process can still be withheld. On 

the deliberative account, physician's do not possess the 

authority to overrule autonomous requests for non-harmful, 

potentially beneficial treatment on the grounds that it is 

not valuable enough. 

Recognizing that these models are meant to serve as 

ideals rather than actual accoxints of the physician-patient 

relationship, it still must be stated that this model is 

siirply unachievable in the current medical setting. So many 

things about our medical system, including how physicians are 

reimbursed for their time, how much time they have with any 

given patient, the demise of the family doctor, the type of 

education and training physicians receive, and the current 

social attitudes about health care demand the conclusion that 

this is a model whose instantiation is not even a remote 

possibility. To give just one exaiiple, this model requires 

extensive dialogue between physician and patient. However, 

since under the ciirrent financing system such dialogue is not 

billable, and since the current economics of the system have 

reduced the amount of time any physician can spend with any 

particular patient, it sinply is not the case that this sort 

of dialogue is going to be feasible. 
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Nonetheless, if such changes as were necessary to make 

this model a reality could be implemented, it would still 

fail, in the absence of some accoxint of medicine's aims and 

purposes, to empower physicians to refuse treatment they 

believe to be qualitatively futile, except for reasons of 

personal integrity. 

6.7 fCha Contxractual Mtodel 

In a contract, two or more parties agree to exchange 

commodities or services creating obligations and expectations 

on both sides. The first version of a contractual model 

which I would like to consider is a fairly straightforward 

libertarian conception. Such a model has been described by 

Baruch Brody under the name of the "commercial contract". 

On such an account, medical treatment should be viewed as 

just another good among many which are the siibjects of freely 

agreed exchanges. In the case of medical care, the physician 

contracts out her services and the patient agrees to provide 

some sort of condensation which the physician finds 

acceptable. The details amount to whatever the participants 

agree to. 

According to Brody, there are five main features of such 

an account. First, neither party is under an obligation to 

enter the relationship. Second, each party enters only under 

i25Brody (1983) . 
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terms to which she has freely agreed. Third, the 

relationship deists only when both parties have agreed to the 

same terms governing the provision of medical services. 

Fourth, society's main role is siirply protection against non 

or malperformance, fraud, and coercion. Fifth, society does 

not pay the fees for the services of the physician. The 

fundamental ideal underlying this contractual account is that 

of the autonomous free choice of both parties. 

Since both parties enter into this relationship only on 

the basis of terms to which each has freely agreed, it 

follows that the physician is free to withhold qualitatively 

futile care at least in the sense of refusing to accept a 

contract which requires her to provide it. However, since 

the patient is free to enter into or reject such contracts 

which do not meet her standards, there is a sense in which 

the physician's authority to withhold such care is limited in 

an important way by the patient's autonomy. Specifically, in 

any instance where the physician and patient have contracted 

to exchange goods, it is the patient's values as ea^ressed 

through the contractual agreement which grants the physician 

the authority to withhold care which the physician perceives 

to be qualitatively futile. 

Of coxirse, the physician may choose to break an existing 

contract and remove herself from the care of the patient if 

the patient's requests violate the physician's sense of moral 
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integrity. However, unless this option were ̂ cplicitly peurt 

of the contract, such an action would be seen as a violation 

of the physician-patient relationship and the physician would 

have to e^^ect whatever social and institutional sanctions 

that were in place and appropriate. 

Two facets of this contractual model are worth 

mentioning at this point. First, both the physician and 

patient have the status of equal participant in the sense 

that each can refuse to enter into the contract initially or 

to break it if the demands of conforming become unacceptable. 

The physician is not bound by the dictates of patient 

autonomy any more than the patient is bound the authority 

of the physician, and vice versa. Second, although primary 

control of decisions that turn on personal values or 

lifestyle preferences still rests with the patient, the 

patient is free to invest as much decision-making authority 

into the physician's hands as she is comfortable with, even 

to the point of allowing the physician to apply her own value 

judgments, as long as the physician consents. The contract 

model is thus coitpatible with a paternalistic account of the 

physician-patient relationship as long as the patient 

initially agrees to forego such futxire decision making 

authority. 

Exactly what type of detail any given contract between 

patient and physician will contain may vary considerably. In 



174 

fact, as I mentioned at the beginning of this chapter, the 

contractual model theoretically cillows the patient and 

physician to mutually agree to adopt any other model of the 

physician-patient relationship as the normative ideal which 

will structure their interactions. It is likely however that 

the physician and patient cannot make a contract which 

explicitly details all of their relevant values and the 

possibilities for how these values will come into play within 

the context of medical decision-making. For this reason the 

contracts will usually either be general in the sense of 

capturing an imderstanding and willingness on the part of the 

physician and patient that medical decisions will be made in 

accordance with the patient's values as they are brought to 

light by the demands of the situation, or fairly explicit in 

the sense of limited agreements concerning specific goals, 

methods, and/or values. In either case, the degree to which 

an individual patient's autonomous wishes will dictate the 

type of treatment she receives appears to depend upon the 

agreement which the physician and patient reach concerning 

this matter. 

On the libertarian version of the contractual model, 

there exists no obligation limiting role for the nature and 

goals of medicine. Medicine and its goals simply are 

whatever free negotiators autonomously contract with each 

other to do. 
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6.8 Veafcch^s Contractual Model 

Another version of the contractual model has been 

formulated by Robert Veatch."® Somewhat like the libertarian 

model, as an ideal Veatch's "contract" is essentially a more 

or less explicit agreement between the physician and the 

patient which arises out of an extended dialogue. If the 

parties reach an agreement, "the patient has legitimate 

grounds for trusting that... the myriad of minute medical 

decisions which must be made day in and day out in the care 

of the patient will be made by the physician within that 

framework." If, at some point, the relationship is no longer 

acceptable to one or both parties, the contract may be 

dissolved or broken with appropriate institutional 

consequences. 

However, unlike the libertarian model, Veatch suggests 

that the contractual model "should not be loaded with 

legalistic inplications," but rather understood in tenns of a 

commitment more along the lines of marriage in which the 

"basic norms of freedom, dignity, truth-telling, promise-

keeping, and justice are essential." Only on this model, 

according to Veatch, are an equal sharing of ethical 

authority and responsibility possible. Veatch fxirther 

suggests that he intends for his notion of the contract model 

ise^eatch (1972, pp.5-7) . Veatch (1983) . Veatch (1981) . See 
also, Magraw (1973). 
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to capttire the relationship norms of respect, loyalty, trust, 

faithfulness, and bonding between people, yet also a 

relationship which is embedded in a larger set of social, 

political, and/or legal institutional structures which 

provide it with a means for enforcing the obligations of the 

relationship.^ Hence, Veatch's contractual model is meant 

to be considerably less businesslike and more of a 

partnership between the patient and the physician. He is 

concerned to attach some of the particular virtues he thinks 

are essential to the physician-patient relationship, such as 

integrity, fidelity, and respect, as well as to avoid some of 

the more common criticisms of contract models, such as that 

they are too atomistic and fail to capture the true natiire of 

the interaction. 

In a later work, Veatch extends his idea of the contract 

model even further, arguing that the contract model entails 

three separate contracts.^® The specific contract which is 

agreed to by physician and patient is embedded within two 

larger hypothetical contracts. The largest, establishes the 

fundamental moral principles for a society or moral 

community. The second contract, establishes the particular 

i27veatch suggests that the term covenant would be suitable to 
describe his model as well. May atteirpts to develop the idea 
of a covenantal model more thoroughly, but Veatch objects to 
its overt spirituality at the e3q)ense of locating the 
relationship within social institutions capable of enforcing 
it appropriately. May (1975). 
i28veatch (1981) . 
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moral framework within which the physician-patient 

relationship must take place. This contract, between 

physicians as a group and patients as a group, defines 

special sets of rights and obligations for both patients and 

physicians which determine the ethical groxmd rules for 

possible physician-patient relationships. The rights and 

obligations which arise from this hypothetical contract would 

apply to all physicians as such and all patients as such. 

Hence, Veatch's account requires that explicit contracts 

between physicians and patients occur within certain 

boundaries (hypothetically agreed upon) on the obligations 

which patients and physicians may rightfully accrue in virtue 

of those contracts. Veatch suggests that the physician's 

right to dispense medicines and to perform surgery, as well 

as general duties of patient confidentiality, and securing 

consent, are some of the things which may be created as part 

of the framework of the relationship. In this light, it is 

possible to see a limitation on care provided physicians 

which excludes care deemed qualitatively futile. However, 

such a limitation would depend upon the nature of the 

hypothetical contract between physicians and society. 

Consequently, in order to reach an agreement about the 

acceptable institutional/moral framework within which 

individual physician-patient relationships can be contracted 

the hypothetical contractors will presxnnably require 
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information about the nature and goals of medicine as a 

social institution. While this condition might not follow 

necessarily, it certainly seems to be a reasonable one. 

Therefore, we see that once again the issue of withholding 

qualitatively futile care requires us to develop such an 

account. Before moving on to that sxabject however, there cire 

two off-shoots of Veatch's contractual accoxmt which should 

be briefly discussed. 

6.9 The Mrvlol 

In stressing that the ideal physician-patient 

relationship should not be too legalistic or businesslike, 

Veatch sometimes uses the language of 'covenant' to describe 

the particular type of bond which he has in mind. Developing 

this possibility further, noting that physicians err when 

they perceive their actions as wholly gratuitous and arguing 

that the contract model of the physician-patient relationship 

fails to captiire the appropriate ideals of service, such as 

beholdeness and commitment, which are essential to the 

physician's role, William F. May argues for a covenant 

model.^9 According to May, a covenant, unlike a contract, is 

grounded in a recognition among the parties involved of their 

indebtedness to one another, and so allows for a conception 

of the relationship in which each party fiinctions as an 

i29May (1975) 
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equal, and yet encoiirages the physician to "go the second 

mile with his patients along the road of their distress.' 

The covenantal nature iir5)lies that the relationship is 

grounded in something which transcends the mere agreement of 

the participants, and which demands a degree of beholdeness 

on the part of both the physician and the patient. 

For May, the patient's indebtedness to the physician is 

obvious and widely acknowledged. It is the physician's 

indebtedness to the patient which needs elucidating. Among 

these he cites indebtedness for the physician's education, 

which not only requires public money and a certain degree of 

arbitrariness in being selected to pursue such an education, 

but also the generosity of patients who have offered 

themselves as experimental subjects or teaching material. In 

addition, physicians are the beneficiaries of an 

"extraordinary social largess...in payment for services", as 

well as the continued satisfaction of their need for patients 

by the needs of patients for the physician's services. 

It is this "reciprocity of giving and receiving" which 

May thinks is ultimately best captxired by the covenantal 

model. The covenantal model is best xanderstood as a 

commitment made in response to gifts received, gifts both so 

basic and essential that the obligation is not one of 

measurabi 1 ity, but rather one of undeniable groxmding for the 

relationship. This is the transcendent natiire of the 
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covenant, according to May, and what grounds the relationship 

in a way that mere contract, whether hypothetical or actual, 

cannot. 

Concerning the question of whether this model is likely 

to grant physicians the authority to withhold qualitatively 

futile care. May makes the following comment which may be 

applicable. According to May, 

...the notion of covenant also permits one to set 
professional responsibility for this one human good 
(health) within social limits. The professional 
covenant concerning health should be situated 
within a larger set of covenant obligations that 
both doctor and patient have toward other 
institutions and priorities within society at 
large. 

Like Veatch's contractual account, it appears that May's 

covenantal relationship between physicians and patients is 

situated within other broader covenantal relationships 

between physicians and their profession, or between members 

of society and the profession of medicine. Unfortimately, 

the idea of xonderstanding these relationships in terms of a 

covenant seems lanable to ea^lain what restrictions the 

covenants between the medical profession and individual 

physicians or society in^jose on the covenant between 

physician and patient. May suggests that understanding the 

rights and obligations which come from covenants requires 

"reference to [the] transcendent by which they are both 

justified and measured." Unfortunately, May's notion of the 

i30May (1975, p.37) 



181 

transcendent is neither escplicit nor illxjiainating. However, 

given the fact that the covenantal relationship between 

physician and patient is situated within larger such 

relationships between society and the medical profession, his 

account, like Veatch's, appears to entail that understanding 

the physician's obligations to provide or withhold 

qualitatively futile care requires an understanding of the 

nature and goals of medicine as a profession and as a social 

institution. 

6.10 The Cont:ractar^ 

Elaborating on Veatch's model, Howard Brody has offered 

what he calls a contractarian model as a normative ideal for 

the doctor-patient relationship."^ According to Brody, the 

difference between the contractarian model and the contract 

(he calls it the contractual model) model is that while the 

contract model requires that the nature of the doctor-patient 

relationship be determined in part by real persons displaying 

varying degrees of "the characteristics of free and rational 

negotiators" by engaging in dialogue and deliberation, and 

mutually reaching an agreement, the contractarian model bases 

the normative ideal of the doctor-patient relationship 

entirely upon a hypothetical agreement between idealized. 

i3iBrody (1987) . 
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free, disinterested, rational negotiators, similar to those 

in John Rawls' original position. 

The virtue of this approach, according to Brody, is that 

it avoids a nimiber of the criticisms which were raised 

against the standard contract model by more closely 

resembling the Rawlsian strategy for deriving fair and just 

social principles. These criticisms included the widely 

accepted concern that contractual accounts were likely to 

lead to "minimalist' conceptions motivated by self-interest 

and short-term expectations, which would severely limit the 

relationship.Given this, Brody attempts to briefly sketch 

an original position for the physician-patient relationship 

which is appropriately analogous to Rawls' original position 

for determining the basic structxire of society. As broad 

categories of such an accoxont, he includes a description of 

the parties, a description of the background knowledge 

available to the parties, and a description of the knowledge 

which is to be concealed from the parties. I would like to 

consider whether such an account is likely to result in 

physicians' possessing the authority to withhold autonomously 

requested care which they believe to be qualitatively futile. 

Several points are worth mentioning. 

Rawls argued that as rational, self-interested choosers 

the parties in his original position would utilize the 

i32Rawls (1971) . 
i33callahan (1981) . 
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decision procedure of "maximin" in which they attempted 

always to ensure the best worst outcome occurring to 

themselves.^ Assuming that such reasoning will apply to the 

individuals in Brody's original position, his choosers will 

identify principles for governing the physician-patient 

relationship which will secxare maximal respect for autonomy 

compatible with maximal respect for the autonomy of others. 

Considering that the type of futile care which we are 

discussing does not involve resource allocation concerns, it 

seems to follow that Brody's choosers will refuse to allow 

physicians the authority to withhold autonomously chosen care 

which they believe to be qualitatively futile. 

Ass\aming that the individuals in Brody' s original 

position are ignorant of their '^specific real-world role' it 

makes sense that they will be concerned to protect the 

integrity and autonomy of both physicians and patients. 

Acknowledging this, one might argue that the choosers will be 

concerned with how providing such care will xmdermine the 

medical profession by harming physicians' integrity or 

morale. In response, I think this is speculative at best. 

It does seem reasonable to think the choosers will be 

concerned with the integrity of the medical profession. 

"*I realize there is considerable disagreement over the issue 
of whether this decision procedure is the most reasonable or 
appropriate. Obviously, I am not trying to resolve that 
dispute here. For more on these objections see Barry (1971) . 
Ake (1975). 
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Individuals will not want medicine to suffer from an internal 

emotional breakdown which, negatively affects physician 

morale, devotion to patients, or any of the particular 

virtues of medical care. However, there are two strong 

responses to this. First, there is little or no reason to 

believe that providing requested qualitatively futile care is 

likely to result in this sort of widespread breakdown of the 

medical profession. Medicine has consistently shown an 

ability to transform itself, albeit slowly, to accommodate 

the evolution of the demands placed upon it by the 

population. Witness the transition from paternalism to the 

more patient-involved approach to medical decision-making, 

and the transition in attitudes towards greater acceptance of 

withdraw of care as well as physician assisted suicide. 

Second, the harms which are likely to occur to patients as a 

result of social policy which respects patient autonomy in 

this manner will be less serious than the harms of being 

refused care which is both desired and perceived as 

beneficial. Given the decision strategy of maximin, the 

choosers will opt for greater patient control in this area. 

Alternatively, one might think the choosers will feel it 

appropriate to allow physicians wide discretion to determine 

what is and is not an acceptable treatment. Certainly, one 

might cirgue, rational persons will not want physicians 

providing placebos, irrelevant treatments, or physiologically 
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futile care. However, I think this objection needs to be 

looked at a bit more closely- It is not immediately clear 

why rational self-interested choosers would want to grant the 

medical profession power to withhold treatments which are not 

harmful and which do not unfairly allocate resources. If the 

treatment is autonomously requested (and this entails that 

the person possesses appropriate decision-making capacity) 

and not harmful to the patient, then the fact that the 

physician does not ttiink it will be of benefit does not seem 

to be of sufficient weight for individuals in the original 

position to forego the power to choose it. However, 

physicians need not be obligated to provide any and all care 

which is autonomously requested since choosers in the 

original position will likely be inclined to secure authority 

for physicians to withhold treatments which are harmful (as 

opposed to refusing a treatment which might provide benefit) . 

As a final concern, I wish to suggest that it is not at 

all clear how we are supposed to utilize a representational 

device such as a suitably modified original position to 

determine specific rules concerning physician-patient 

interactions. After all, given their extremely abstract 

nature, contractarian justifications are designed and 

intended to justify a whole system of interactions, for 

example a whole system of morality, or, like Rawls, the basic 

structure of society- Since contractarianism usually works 



186 

at the highest level of justification, it seems plausible to 

suggest that the contractarian device would be more suitable 

for deciding whether a contractual or non-contractual accoxont 

of the physician-patient relationship was most just then it 

would be for evaluating the nature of the doctor-patient 

relationship in isolation. Or, alternatively, it seems 

plausible that one might develop a contractarian accoiint of 

the nature and goals of medicine, which would then inform 

one's accoxint of the physician-patient relationship. 

6.11 giwtimm-ry 

As I suggested at the beginning of this chapter, I am 

interested in what these differing ideals of the physician-

patient relationship inform us about the physician's 

authority to withhold qualitatively futile care. 

Unfortunately, though as I somewhat suspected, the answer is 

very little. While the libertarian contractual accoxant 

provides a clear answer to my question, specifically, that 

the physician's authority to withhold qualitatively futile 

care depends entirely upon the agreement reached between the 

physician and patient, surely most people would reject this 

sort of account of the relationship. The model of free 

^^In this sense, it seems that Veatch's model which allows 
for hypothetical contracting at the level of the natxire and 
goals of medicine and the limits this places on the potential 
duties and obligations of the physician patient relationship 
is more likely to be successful than Brody's version. 
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contracting for one's health care has all types of 

informational difficulties as well as seeming to lack the 

essential personal connection which most people appear to 

envision in the ideal physician-patient relationship. This 

model does not captiore the way the relationship actually 

fionctions nor the way that most people, either physicians or 

patients, think it should fionction. Consequently, it fails 

to inform us about the physician's appropriate authority 

regarding futile care. 

Similarly, although the paternalistic model allows 

physicians the authority to withhold such care, in general, 

and for obvious reasons, the paternalistic model is 

considered broadly unacceptable and no longer supported. Not 

only may paternalistic violations of liberty result in more 

harm than good, but the violation of liberty itself is seen 

as a wrong-making action. While paternalistic behavior on 

the part of physicians may at times be justifiable, such 

behavior as a normative ideal fails to adequately respect the 

value of patient autonomy and self-determination. As a 

result, the transition to a more patient-involved model of 

decision making is now widely accepted. Likewise, while the 

informative model provides an answer to the question of 

physician authority, the model is broadly unacceptable. 

The interpretive and deliberative models offer differing 

though more intuitively acctirate takes on the physician's 
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role as moral teacher and value judge. However, even with 

these, answering the question of whether or not the physician 

is to have the authority to withhold qualitatively futile 

care requires some conception of the nature and goals of 

medicine in order to answer the question of why certain care 

lies outside of its bounds. 

The same is true of both Veatch's contractual model, and 

May's covenantal model. As we saw, while Veatch places 

limits on the obligations which can result from the contract 

between any particuleur physician and patient, and while 

physician obligations to provide qualitatively futile care 

may be one of those limits, the answer to this question 

resides in an account of what contract would be agreed to 

between patients as a group and physicians as a group. 

Unfortionately, developing such a contract requires an as of 

yet xindeveloped account of the nature and goals of medicine. 

Rather than a contract. May describes the relationship in 

terms of a covenant grounded in the transcendent. As we've 

seen, understanding exactly what rights and duties this 

entails requires understanding the physician-patient covenant 

in the context of a covenant between society and the medical 

profession. This leads to the same situation lack of 

information that Veatch's account presented. 

Finally, Broc3y's contractarian accoimt seems more 

acciirately described as a method for determining the nat\ire 
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and goals of the whole institution of medicine than it does 

for determining the specifics of the physician-patient 

relationship.^® It is difficult to understand how 

hypothetical contractors could be suitably positioned to 

decide about the latter without deciding upon the former. 

Qualitatively futile csore is interesting because it 

forces us to look at a particular type of physician refusals 

of requested care. Specifically, these instances are ones 

where the issue is not distributive justice, where the harm 

is not greater than the good, and where the patient or 

s\irrogate perceives the treatment as a good thing and 

autonomously requests it. The lesson here is that 

tmderstanding the justifiability of qualitative futility 

judgments entails some account of medicine which is capable 

of explaining why providing that treatment is not a necessary 

goal or function of medicine. Ultimately, the ability of an 

accoixnt of the physician-patient relationship to answer 

questions about particular obligations is grounded in a 

larger theoretical imderstanding of the normative standards 

of medicine. Futility is just one issue among many which 

require such an understanding. However, futility is 

interesting precisely because attempts to endow physicians 

with the authority to withhold qualitatively futile care make 

i360r, at least, it can't do the latter without first doing 
the former. 
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controversial assrimptions about these normative standards 

without sufficiently acplaining their rationale. 
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Chapter 7 

7.1 Futilifr-w the Goai^ Mk»<^4f>4wo 

Up to this point I take myself to have argued for two 

primary claims: 1) the debate about futility forces us to 

think seriously about the aims and goals which we believe 

medicine should embrace, and 2) the concept of futility as a 

normative tool is problematic at best and should be 

abandoned. In this chapter I intend to delve a bit more 

deeply into the first claim. 

As I have tried to demonstrate, there are essentially 

two radically different general applications of futility 

which are often confused."' One application is as a 

straightforward technical medical claim about what can or 

cannot be accomplished. While the term is often conceived of 

in this first sense, as a useful label under which we can 

group together a class of situations where medical treatment 

will be unable to accornplish its physiologic goals, this 

represents a rather restricted and philosophically 

uninteresting view of its appropriate use. 

It would be a mistake however to understand the futility 

debate in this limited way since its actual application 

i^^initially I distinguish three primary types of futility 
judgments: physiologic, quantitative, qualitative. However, 
in Chapter 2 I argued that quantitative judgments of futility 
are usefully understood as a form of qualitative judgment, 
since they require essentially similar forms of judgment 
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points to sometMng much more significant and difficult to 

adequately characterize. This second application, although 

not usually identified as such, is as a non-technical value 

judgment about what outcomes are not sufficiently valuable 

enough to constitute good and acceptable goals. More 

specifically, the idea the term addresses is that there are 

some things which even though they are desired by the patient 

or surrogate and can ( or possibly can) be accomplished 

through medical care are not things which medicine and its 

practitioners are required to do. Such refusals must be 

understood as judgments that the goal sought is not a 

necessary value or goal for medicine to be obligated by. 

Consequently, futility judgments require us to look more 

directly at the issues involved in determining the 

appropriate fimction and ends of medicine. 

Recognizing that futility judgments require us to 

e^^lore the goals of medicine has several coirponents. One if 

these is the acknowledgement that although the futility 

debate has its own xmique dimensions, it is also a version of 

a fundamental problem in medicine that has been around for 

some time, especially since technology so dramatically began 

to increase the medical professional's ability to manipulate 

the end of life. For example, as technological advances made 

it possible to maintain human lives well beyond their 

about the value of achieving certain ends. 
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capacity to interact with the world or be aware of their own 

existence, the initial response within medicine was largely 

an acceptance of the fact that this technology must be 

utilized when available and everything must be done to keep 

the patient alive. This attitude often resulted in continued 

treatment despite the pleas of the family to allow "nature to 

take its course" or "to let the patient die with dignity." 

Similar to futility judgments today, it is important to see 

that such practices and the beliefs which supported them must 

be understood as judgments about the appropriate goals of 

medicine. When a physician or medical institution refused 

the family's request to withdrawal life-sustaining treatment, 

they were in essence declaring that medicine had certain 

purposes and ends which directed it's behavior and which 

excluded the option of withdrawing such treatment under such 

circumstances. While other goals which the act of 

withdrawing treatment may have satisfied could also be 

appropriate goals of medicine, for instance, relieving 

suffering or respecting patient autonomy, the judgment that 

treatment could not be withdrawn in these circumstances 

represented a judgment that those goals were not primary in 

the case vinder consideration, and that some other goal or 

goals were. 

In response to the view that medicine is obligated to 

maintain life when it can, distinctions such as 
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ordinary/extraordinary, necessary/xinnecessary, and 

killing/allowing to die atternpted to offer different and more 

refined e3q>lanations of medicine's appropriate goals and 

boundaries. In the same manner, futility should be xmderstood 

as an attempt to define medicine's boundaries and 

obligations. Unfortunately, like these previous 

distinctions, rather than clearly identifying something 

essential, the futile/non-futile distinction is itself 

nothing more than a label which tells us very little about 

what is morally relevant, and as I have alreac^ argued, is 

dangerously misleading. In its qualitative sense, a judgment 

of futility is meant as a normative refusal of treatment due 

to the medical professional' s belief that the goal sought is 

non or insufficiently beneficial for the patient. This 

normative force is meant to override the patient's or 

family's conflicting belief in the value of the outcome 

sought. But clearly, such a normative judgment (let alone 

applying futility as a label on such a judgment) requires 

xanderstanding what actually counts as a benefit, and what 

type of benefits count as appropriate goals of medicine. 

Another component of the claim that the debate about 

futility requires us to explore the goals of medicine can be 

found in the suggestion first put forth by Stuart Yoxmger 

that futility is an instrxjmental concept. Younger explains 

that to understand the meaning of futility in a specific 
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clinical situation , "we must first examine the potential 

goals of the medical intervention in question.*^® Yoxmger's 

point is that as a normative judgment, futility must always 

be in relation to some stated aim. Put another way, in a 

determination of futility the focus must be less on the 

inherent qualities or defects in the intervention and more on 

the uses to which the intervention will be put. 

When futility is xmderstood to be linked inextricably to 

goals it becomes clear that treatments are never inherently 

or a priori futile. Rather, the futility of a particular 

treatment can only be determined in relation to the 

particular goals which it is being asked to achieve and for 

which it serves as a tool. Of course, since there is no 

single goal applicable to all medical interventions and to 

all patients at all times, appeals to futility in the 

clinical context which do not explicitly discuss the goals of 

treatment often serve to ignore or hide the iii5>ortant values 

and interests which are at stake. As a practical matter, 

clcirifying the goals at issue will be a productive way of 

identifying and clarifying the sources of conflict in a given 

debate about the futility of a particular treatment. 

However, this observation does not take us far enough into 

the necessary relationship between futility and goals. For 

not only must judgments of futility be relative to whether or 

138 Younger (1988, p. 2094) . 
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not the stated goal can be achieved, they force us to 

consider whether the goal is an appropriate one. 

Consider the following case. The parents of an 

anencephalic newborn request that aggressive treatment be 

provided to prolong the cliild's life as long as possible. 

When asked, they esq^lain that they deeply love and accept 

this child in his present condition as part of their family. 

They also explain that they cire committed to caring for him, 

and how extending life in this situation coheres with their 

own firmly held values and why they consider continued 

biologic life an important good. Despite the family's 

beliefs, the physician feels that providing treatment which 

is capable of extending this child's biologic life"® is 

futile since the child will never regain consciousness. 

To understand futility in this scenario, one cannot 

sinply ask whether medical treatment is capable of achieving 

the goal of keeping the child alive for some time. In fact, 

as the case is presented, the physician's concern does not 

rest on his clinical assessment of what would be medically 

possible. Rather, the judgment of futility rests on whether 

the goal of keeping the child alive is an appropriate or 

worthwhile one. As a normative tool, futility arises because 

while the parents believe that it is, the physician does not. 

139 In the Baby K case, an anencephalic child was maintained 
for nearly two years. 
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Is continued life for a permanently non-cognitive 

individual a benefit? Is it valuable? Is it an appropriate 

goal? Certainly this family thinks so, and we could easily 

imagine a situation in which the patient whose life is being 

extended let it be known before becoming permanently 

unconscious that she thought so. To declare the goal of 

extending this patient's life futile is to say that it is not 

an appropriate goal of medicine. This might be because we 

are asserting that the patient and family are wrong about 

extending such a life constituting a good or valuable thing, 

or it might be because we are asserting that such a benefit 

is not the type of benefit which medicine is obligated by. 

In either case, by declaring it futile we sire asserting that 

such treatment is outside the goals of medicine. 

A third component of acknowledging that the debate about 

futility requires us to explore the goals of medicine is that 

doing so refocuses our attention on the often assumed and 

unarticulated yet more basic and contested questions 

londerlying the current clinical realities of physician 

authority and decision-making. When we recognize the 

importance of treatment goals to determinations of futility, 

a number of questions come up immediately. Who should define 

and select the goals, and according to what criteria? How 

much latitude should patients be given to set the goals of 

their medical treatment? At what point do a physician's 
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personal values or society's interests enter into the 

equation? These questions about the goals of treatment in 

turn require that we consider even broader questions. What is 

the place of medicine in society? What is the natxire and 

scope of the authority that society grants to the medical 

profession? Who among the various stakeholders-physicians, 

patients, insurers, society—shoxild have the authority to make 

what kinds of decisions? 

These are the types of questions that I am refeinring to 

when I argue that judgments of futility require us to examine 

the nature and goals of medicine. Accordingly, I am using 

the phrase as a type of shorthand for a number of iir5>ortant 

normative questions about how we determine medicine's 

appropriate aims and limits, the role it occupies as a social 

institution, and the source and extent of the authority given 

to medical professionals. 

7.2 Question Beaa^^^l7^ the Goals of 

In the futility literatiire it is not difficult to find 

references to the traditional goals of medicine, which are 

variously defined as: maximizing patient benefit while 

minimizing burden or harm; preserving life; preventing or 

curing disease; preventing or alleviating suffering; and 

restoring function, health, or general well-being. 



199 

Gloriously, there is little critical analysis of the 

traditional goals of medicine themselves, their 

justification, or the alternatives which may or may not 

measxire up. Instead, those who do mention the goals of 

medicine usually refer to them as if they are widely 

accepted, well-understood, time tested, a priori 

facts—ignoring the issue of how such broadly stated goals are 

meant to capture the more nuanced and particular goals of 

actual patients in actual and particular circumstances, or 

how they are to be understood in the current place and time. 

Consequently, most discussions which refer to the goals of 

medicine in some attempt to justify futility judgments end up 

begging the question in a variety of ways precisely because 

they fail to address the xmderlying normative issues: What is 

the ultimate source of and justification for the goals of 

medicine? From what process are the goals of medicine 

derived and with what participation from which stakeholders? 

To what degree does the lay population share the medical 

profession's vision of its appropriate goals, and therefore 

to what degree should the profession's vision have standing? 

A perfect example of such a question-begging approach 

can be found in Schneiderman and Jecker's argiraient that 

treatment which can not restore consciousness or end 

dependence upon intensive medical care is futile because it 

has no reasonable chance of benefiting the patient. 
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According to Schneidennan and Jecker, the achievement of 

medical benefit is the defining goal of medicine. 

Consequently, any treatment which fails to benefit the 

patient is inconsistent with the goals of medicine.What 

is missing from their accoxont is a discussion about the goals 

of medicine which not only seeks to establish the validity of 

benefiting the patient as the determinative goal of medicine, 

but also whose perception and definition of benefit will 

count. Schneideonnan and Jecker sin^jly stipulate the 

provision of medical benefit as the sole goal of medicine, 

and then declare futile any treatment which fails to fit 

their account of the goals of medicine. What is problematic 

about their approach is not the role which they assign to the 

goals of medicine, but rather the manner in which they 

determine what those goals are and how the treatment in 

question fits with those goals. 

Of coxirse, discussions about the goals of medicine are 

fraught with peril. After all, it must be remembered that 

the medical profession is a human creation, a historical 

product, and that little is acconplished by arguing about 

whether this or that is among the goals of medicine, as if 

that were a factual question. There are factual issues of 

course. A sociologist, for example, might say that in the 

20th Century, in Western coxmtries, it was generally thought 

"oschneiderman and Jecker (1995, p. 129) . 



201 

to be appropriate for physicians qua physicians to do certain 

things and not others. But this settles nothing, morally 

speaking. Talking about what the goals of medicine should 

be, however, is a different matter. Nonetheless, it must be 

remembered that the ^goals of medicine' is shorthand for 

something else. It is only people who have goals. And there 

is much dispute among people, both within and outside the 

medical profession, as to what physicians should do, what the 

health care system should do, what the priorities for the 

health care system should be, etc. 

However, given the disagreement which exists regarding 

the goals of medicine, the dialogue over those ends is more 

iir5)ortant now than ever. The relationship between the 

physician and patient has grown steadily more distant and 

impersonal over the last 20 or 30 years. At the same time it 

has grown more bureaucratic, where patients feel and are 

treated less and less like particular individuals, and 

physicians struggle to make sense of what it means to 

practice medicine well.^^ In contemporary American medicine, 

we are no longer certain what it means to do medicine well 

because we are no longer certain what the ends of medicine 

are. There are a number of causes for this state of affairs, 

of which I will mention several. 

i4iElliot (1999) . 
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First, there is the rapid expansion of otir technological 

capabilities. What does the goal of extending life mean in an 

age where machines can sustain those who in another time 

simply would have perished? How are we to xanderstand the 

goal of promoting and maintaining health when we are capable 

of "saving' 24 week old newborns weighdLng less than 500 

grams, but with little certainty about their future mental 

and physical capacity? What does the goal of alleviating 

suffering mean now that we are more than ever capable of 

changing the physical features, such as small breasts and 

large noses, that may cause great emotional pain due to 

arbitrary social standards? 

Second, there are the inpersonalizing economic forces of 

a capitalistic delivery system which, in its effort to 

control costs and simultaneously maximize profits, has 

rendered the physician a virtual middleman in the 

bureaucratic structures of managed care organizations and 

corporate medicine. 

Third, according to writers like Stanley Hauerwas, there 

is a problem with liberalism in that it focuses on and 

protects privacy and individual conceptions of the good at 

the expense of public conceptions of the good—in this case, 

of the sort necessary to define and grant authority to those 

who practice in a social institution such as medicine.For 

^^auerwas (1994) . 
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Hauerwas, this lack of pxablic focus on. the ends of medicine 

results in a lack of authority for the practitioner, which in 

turn results in a fragmented profession struggling to rank a 

plxirality of ends. 

In such a situation, where rather than a common 

agreement on the ends of medicine we have only a multiplicity 

of individual ends contested by both physicians and patients, 

we find the roots of the frustration and pointlessness which 

lead physicians to unbrace futility as a normative tool. It 

is a means to identify and declare an end or purpose to their 

practice. It is an atteir5>t to give a larger social meaning 

to their effort, at a time when they feel more than ever to 

be without the comfort of a clearly defined purpose and 

understanding of the goal of their effort. And in this 

realization we can see that what is needed is not so much the 

iii^osition of limits from within the profession. Such a 

movement relies on power differentials and ultimately makes 

the situation worse by failing to secure the necessary 

consensus or shared vision that comes from pxablic involvement 

in defining the ends of medicine, and which is the heart of 

the problem. Rather, what is necessary is an expanded social 

discourse about the ends of medicine in a pluralistic, 

liberal society. 

7.3 <r. DialoQU**- Social Contrac*- the Goals of 
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Bfedicine 

Despite the widespread disagreement which exists among 

the general population concerning the appropriate role and 

limits of medicine, I believe that the issue of setting 

limits, such as those in the debate over futility judgments, 

requires some form of collective decision making and broad 

social discourse. It is must be stressed and remembered that 

medicine is essentially and unavoidably a social practice. 

It exists within a social context, is informed by and 

xanderstood through the values of that context, and must 

ultimately be limited by that context. As a consequence, 

questions about the limits which should be set on the scope 

and goals of medicine require vigorous pxiblic debate, and 

some sort of public consensus. 

One way to think about the need and justification for 

such piiblic dialogue is to revisit the idea mentioned in the 

previous chapter of a social contract that defines and 

governs the relationship between the society and the medical 

profession. As suggested by Robert Veatch, the appropriate 

limits and goals of medicine cannot sinply be the result of 

the medical profession's own interaally generated standards 

and codes. Rather, such limits are to be foxmd in 

understanding the relationship between medicine and society 

as a social contract. Through this contract, we can 
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establish the moral framework within which the profession of 

medicine fxanctions. 

Of course, Veatch suggested that the specific contract 

which is agreed to by physician and patient is embedded 

within a larger hypothetical contract which establishes the 

particular moral framework within which the physician-patient 

relationship must take place. This contract, between 

physicians as a group and patients as a group, defines 

special sets of rights and obligations for both patients and 

physicians which determine the ethical ground rules for 

possible physician-patient relationships. The rights and 

obligations which arise from this hypothetical contract would 

apply to all physicians as such and all patients as such. 

As an alternative, I would like to suggest that rather 

than a purely hypothetical contract to establish the moral 

framework of the practice of medicine, what is needed is 

significant and extended social dialogue over the meaning and 

terms of the contract between society and the medical 

profession. Through such a piiblic, democratic discourse we 

can begin to identify and modify the nature and scope of the 

obligations which medicine embraces as a social institution. 

Certainly, within the context of futility, I believe that 

such an attempt to identify points of relative consensus is 

necessary for physicians to assume the authority to refuse 

treatment because of a judgment that the outcome is 
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insufficiently beneficial. And it is precisely this sort of 

meaningful social discourse which has been most lacking in 

the futility debate. 

The problem with futility is not sinply that it may be 

used to limit the treatment that patients can expect to be 

provided, it is that it does so by declaring the outcome of 

such treatment to be outside of the goals of medicine without 

meaningful pxiblic involvement or endorsement of the 

standards. What has been lacking is the public discourse 

about the grounds on which we could collectively and 

prospectively authorize physicians to refuse to provide 

treatment desired by patients. Unfortxmately, there now 

appears to be a perception among many individuals that the 

problem is here and we do not have time to develop any sort 

of public consensus regarding such limits. Nonetheless, such 

limitations on the appropriate goals of medical treatment 

require inclusive public democratic discourse aimed at 

identifying some sense of collective concerns, values, and 

priorities. Certainly some such attenpt at securing 

consensus is a more appropriate way to determine the scope 

and limits of medicine and the particular role-specific 

duties of medical professionals. 

There arises a practical problem concerning how to 

engage the medical profession and the public in such a 

meaningful dialogue, and what exactly is meant by consensus 
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in a situation where universal agreement is impossible. 

While I see a fully developed answer to this question as 

beyond the realm of this last chapter, it is inportant to 

acknowledge that resources for such a project alreac^ exist. 

Information on such approaches can be foxand in the works of 

Jonathan D. Moreno^^ and Daniel Yankelovich^^, both of whom 

directly address the process and meaning of developing social 

consensus. Similarly, the experience of the Oregon 

Prioritization Process^^, which attempted to secure 

significant pxablic input in their attempt to more 

appropriately ration their states Medicaid health care 

resources, and the grassroots bioethics movement"® which is 

currently stimulating discussion and refocusing control at 

the community level about ethical issues in health care, are 

important exaitples of public involvement in priority setting 

and consensus building. 

Such public dialogue and debate may well result in an 

iinderstanding of the goals of medicine within a pluralistic, 

liberal society which requires respecting individual 

conceptions of the good as much as possible, choosing only to 

limit the provision of medical care on the grounds that such 

treatment is insufficiently worth pursuing with respect to 

other competing social goods. Alternatively, it might result 

i43Moreno (1995) . 
^^Yankelovich (1991) . 
i45Dougherty (1991) . 



208 

in specific limitations being placed on the appropriate ends 

of medicine, such as excluding from significantly life-

prolonging treatment those individuals who will never regain 

consciousness, independent of resource concerns. In either 

case, the dialogue itself is of great importance. First, it 

helps to maintain trust in the medical profession. Second, 

and related, it helps to ensure tliat the practices of the 

profession do not conflict with widely held social values, 

for example the value of preserving life or the belief in 

miracles. Third, it functions as an emotional connection 

between the medical profession and society in a way that a 

hypothetical agreement about the limits of medicine never 

can. Physicians and patients alike are struggling with a 

health care system that imposes more distance and less time 

on the physician-patient relationship. Futility is both a 

syn^tom and a real problem in this context. Both the symptom 

and the real problem demand an approach that aims to bridge 

the ever-widening gap between what medicine has to offer and 

what physicians and patients see as its role. 

"Jennings (1988) . Jennings et. al. (1990) . 
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