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ABSTRACT 

This dissertation addresses the importance of conceptions of 

responsibility for contemporary theories of justice. I criticize recent defenses of 

liberalism which try to proceed without conceptions of responsibility. 1 argue that 

a conception of neutrality does not provide adequate support for defending a 

liberal theory of justice. I defend this claim by examining Brian Barry's recent 

defense of neutrality liberalism. His idea of neutrality reduces to an indefensible 

skeptical argument about conceptions of the good. I next examine John Rawls's 

account of political liberalism. I argue that his approach fails to appropriately 

address the persons and traditions that would be sacrificed within a Rawlsian 

liberal order. Rawls's notion of reasonableness and his argument from the 

burdens of judgment are insufficient bases to develop a liberal theory of justice. 

I then examine the idea of equality and its relationship with responsibility. 

Egalitarians describe the ideal of equality as the most fundamental notion for a 

theory of justice. They also interpret other traditions — such as the contractarian 

approaches of Barry and Rawls — in terms of this commitment to moral equality. 

Through a discussion of Ronald Dworkin's liberal egalitarianism, I argue that any 

plausible interpretation of moral equality must rely on an account of personal 

responsibility. Claims about responsibility. I argue, must be at the core of any 

theory of theory of justice. In the last chapter, I consider what a theory of justice 



9 

should be about. I argue that the common assumption that justice is about 

devising principles to regulate institutions distorts how we should organize 

concerns of justice. Justice is about people treating each other with the respect 

and dignity that they are due. Problems about institutional design must be 

responsive to an account of individual responsibilities of justice, rather than the 

contemporary liberal approach of devising institutional principles prior to and with 

regulative primacy over individual principles of justice. 



CHAPTER ONE: NEUTRALITY LIBERALISM: MAKING DO WITHOUT DOUBT 

Liberals stand for coercion. This plain fact often is underemphasized, 

sometimes to the point of being inconspicuous. But the bite of liberalism will 

show eventually, as when Brian Barry says, "I do not intend to deny, of course, 

that people who hold the idea of reasonableness in contempt have to be taken 

seriously. But the only response worth making is to try to defeat them politically 

and, if necessary, seek to repress them by force" (169). That is bite. There is a 

taste of paradox in this passage — Is this what liberal toleration amounts to? Is 

this what liberal neutrality and impartiality are about? At the same time we ask 

these questions we also know that liberals have to stand for something. And so 

we are left wondering how liberalism maintains this bite. Said again; how can 

liberals maintain a coherent and defensible thesis about political legitimacy? 

They can't, if they ground liberalism in skepticism about conceptions of the good. 

This is what I will argue. 

Recent political theorists continue to debate the link between liberalism 

and skepticism. John Rawls maintains that defending liberalism requires neither 

beliefs in "philosophical skepticism" nor "indifference to religion".^ Gerald 

Dworkin, against Rawls, concludes that liberalism-«Qust rest on some form of 

skepticism about religious truths. Thomas Nagel's notion of "epistemological 
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restraint" and Charles Larmore's notion of "equal respect" are deliberate 

attempts to explicate liberalism without appeal to epistemological skepticism. 

Nagel has since retracted his argument, conceding to rebuttals by Joseph Raz. 

Nagel still believes that liberalism should not be grounded In skepticism. He just 

can't say why (at the moment). Whatever else this literature has achieved, It has 

demonstrated the difficulty of grasping what this link Is, If there Is one. 

Recently, Brian Barry has joined the fray. His defense of liberalism rests 

squarely on a skeptical thesis. He further argues that Rawls', Nagel's and 

Larmore's liberal defenses crumble precisely because they avoid the skeptical 

turn. On Barry's view any acceptable form of liberalism requires a skeptical 

thesis. I will show why Barry's position Is bound to fall. The argument I develop Is 

not targeted especially at Barry, however. It challenges an entire class of liberal 

theories that I will Identify below as "neutrality liberalism". The message of this 

paper Is: you must shelve skepticism as an argument, or even a part of an 

argument, if you aim to defend liberalism. 

I. Background 

I begin with a brief account of how liberalism, reasonable agreement and 

neutrality connect with each other, and how skepticism Is thought to be an 

important seal between them. Recent defenders of liberalism have proposed an 

^ Rawls has maintained this position throughout his writings. See A Theory of Justice (214-215) 
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apparently sinnple idea about political legitimacy: the coercive powers of the state 

are legitimate if the principles guiding state action would result from a reasonable 

agreement among those subject to its terms. The idea evokes the Image of a 

round table discussion among people with equal bargaining power. Let me offer 

two examples to illustrate how this idea works. First, consider yourself as a pro-

life activist witnessing federal troops protecting patients at an abortion clinic, as 

was the case at eight clinics in August of 1994.^ You might ask what justifies the 

actions of the U. S. Marshalls as they handcuff you and throw you into a van. 

Some will recite the Bill of Rights and the procedures to interpret its contents, 

such as a Supreme Court decision. So far, so good, but you demand more. On 

what grounds are these more basic rules justified? The ideal of reasonable 

agreement enters at this stage of discussion. If basic constitutional essentials 

embody principles which everyone at the round table could reasonably accept, 

then the coercive activity sanctioned by these principles is legitimate, including 

troops at abortion clinics. The connection from round table principles to particular 

statutes may be indirect, but legitimacy will ultimately be traced to this source. A 

second example. Suppose I advance a political principle advocating that the 

state support a caste system such that opportunities for enjoying material, social, 

and educational advancement are largely determined at birth. If the 

Untouchables had a place at our imaginary round table, it seems apparent that 

and Political Liberalism (150-154). 
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they would veto this principle and be reasonable in doing so. In like fashion 

liberals can explain why the coercive activities of current regimes, from Nigeria to 

Burma to China, use coercive power without legitimacy.^ 

Establishing legitimacy through reasonable agreement is a current focal 

point in political philosophy, attracting development by Rawls, Barry, Scanlon, 

Nagel, Larmore, and others. This project has attracted considerable criticism as 

well, including the persistent feeling that hypothetical agreements are not binding 

for assessing actual institutions, and the concern that the notion of 

reasonableness is either without content or covertly builds into political theorizing 

undefended normative intuitions. I wish to put aside these general criticisms in 

this section and focus instead on its initial appeal: why is the notion of 

reasonable agreement appealing for establishing terms of political legitimacy? 

This appeal is best understood by considering the problem which it aims 

to address. We start with a fact about modern societies. They contain an 

irreducible plurality of conceptions of the good.''A natural question arises: "What 

^ "U.S. Marshalls Sent to Guard Eight U.S. Abortion Clinics" by Lesley Tritschler Gannett News 
Service Aug. 1, 1994. 
^ These nations, among others, are cited for especially severe violations of basic civil and political 
liberties in a recent U.S. government report. Information about The U.S. State Department Annual 
Report on Human Rights Practices is available at 
http://www.state.gov/www/issues/human_rights/index.html. I am not claiming that every theorist 
uses the idea of reasonable agreement in these ways, only that the illustrations are suggestive of 
the general approach. 
•' "Conceptions of the good" is a phrase that has become a term of art in political discussion. In 
this paper "a conception of the good" refers to any set of beliefs held by an individual which 
provide for meaning of life and the sources of values for that person. These conceptions may be 
partially or fully comprehensive, depending on the reach of its claims on our affairs in life. They 
may be indexed to one person or to the general beliefe of a group of persons. Historically, 

http://www.state.gov/www/issues/human_rights/index.html
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is the best way for these diverse viewpoints to coexist under a single state 

system?" We can note one of two general answers: allow one or another 

conception of the good to have a favored status for defining terms of co

existence, or define these terms without giving any conception a privileged 

status. The latter aims to devise a fair mediation between conceptions of the 

good by maintaining a suitable neutrality between all conceptions. The appeal of 

reasonableness lies in the attempt to create these conditions of neutrality. 

The reason an ideal of reasonable agreement is thought especially suited 

for ensuring neutrality is explained, I believe, by a simple reflection. When we 

view groups of people debating Big Questions, we come to see that reasonable 

and intelligent people disagree about the answers, and that there is little or no 

prospect of one side persuading the other. How can we understand both the 

reasonableness of individuals and the fact that the disagreements appear 

irreducible? The question identifies a general philosophical puzzle. When 

directed towards the present topic — legitimating the state use of coercive power 

— the nearly inescapable intuition is that it is unfair to privilege any conception of 

the good (the repositories of Big Answers) when people reasonably disagree 

about the truth of these conceptions. If the political implications of this intuition 

can be developed independently of solving the general puzzle, then political 

philosophy might offer a unique contribution to normative ethics. That is, if the 

conceptions of the good are realized within religious traditions. But they also include philosophical 
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ideal of reasonable agreement is "suitably neutral", and the procedure of 

reaching this agreement yields political principles for framing a constitution, then 

we have traced out vague intuitions of fairness into a potent political theory 

specifying the legitimate use of state power.® 

Certainly the meaning of "suitably neutral" requires further clarification, but 

let us begin provisionally with the idea that neutrality describes a procedure 

which yields principles of justice that do not privilege any particular conception of 

the good.® Let us also call political theories which use reasonable agreement to 

make sense of neutrality examples of "neutrality liberalism".^ Neutrality liberals 

must account for the connection between neutrality and reasonable agreement. 

What sense, if any, is the procedure of reasonable agreement neutral? How 

does reasonable agreement imply neutrality? 

doctrines, such as utilitarianism. In this paper I will often refer to religious conceptions and 
conceptions of the good interchangeably, although the latter notion is more general. 
® Thomas Nagel suggests an alternative motivation for the appeal of neutrality and reasonable 
agreement. If the principles which result from a reasonable agreement are suitably neutral, then 
they accord with our intuitions about objectivity. Legitimating the coercive activities of the state 
requires "an especially stringent requirement of objectivity in justification" (Philosophy and Public 
Affairs, 225). There is a difference between personally justifying Christian belief with its less 
pervasive coercive effects on others than publicly justifying Christianity as the basis for state 
control. The idea of reasonable agreement serves to capture the need for greater objectivity in 
public as opposed to private justification. 
® See De Marneffe for discussion of different notions of neutrality. 
^ It is not obvious why the view should be called a liberalism, but there are two standard reasons: 
(1) neutrality is thought (by some) to be an essential feature of liberal thought, and (2) the specific 
principles and institutions endorsed by these theories are recognizably liberal, such as the familiar 
institutions of most constitutional democracies. Neutrality liberalism is contrasted with liberalisms 
grounded in a conception of the good, such as utilitarianism, the good as autonomy, or any 
religious conception. These versions of liberalism endorse liberal Institutions without neutrality. 
The argument of this paper targets liberalisms committed to neutrality. 
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One reply is that neutrality means not taking a stand, which amounts to 

calling neutrality liberalism a hoax. But that is not the view. Liberals draw the line 

somewhere; the question is understanding whether they can do so coherently 

and defend this line against objections. Neutrality liberals have drawn their line at 

reasonableness, as the passage from Barry illustrates, and they have claimed 

that reasonable agreement can capture a suitable notion of neutrality. The 

question remains: how does reasonable agreement imply neutrality? 

Enter skepticism. Some neutrality liberals say that a skeptical thesis is a 

required bridge. Some say that it is not. This much is clear; for those neutrality 

liberals who are attracted to skepticism, it has its appeal because it appears 

required to get neutrality from the procedure of reasonable agreement. This is 

the backdrop for the arguments to follow. A preview of my position: what is 

forgotten is that skepticism can only be an argument against certain things. We 

still need to argue for liberalism. But when we try to argue for liberalism, the 

commitment to skepticism won't allow us to get anywhere. So we are left with a 

theoretical vacuum for the next theorist to fill. The only thing which is certain is 

that we won't be filling it. If we argue for liberalism through skepticism we will end 

up with nothing. 

The strategy of this paper is to grant Barry the details of his argument 

(despite a few knocks along the way), and then show how they serve up one 

large problem. The upshot of the problem is that the skeptical thesis (to be 
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described below) must be abandoned if neutrality liberalism is to have any 

chance at all at being coherent and defensible. 

il. An Initial Exchange at the Roundtable 

One way to determine whether reasonable agreement implies neutrality is to 

create a round table discussion and see what happens. Let us suppose that 

each participant desires to reach reasonable agreement, an assumption 

common to Barry and all those who exploit this device. The concern for neutrality 

may now be stated from the perspective of the participants: will the participants 

refrain from demanding that their own conception of the good be given special 

advantage as a condition for reaching reasonable agreement? Barry says "no" 

and offers a simple example. 

Suppose that "Paul" is absolutely certain about his values (which happen 

to be religious and Catholic). He believes that no one could reasonably reject 

Catholicism because no one could reasonably reject the truth. How could anyone 

not want the truth, he asks himself? Thus, the desire to reach reasonable 

agreement neither provides him a reason to constrain his pursuit of the good nor 

prohibits him from completely discounting hostile conceptions.® 

Since the ideal of reasonable agreement serves to establish conditions of 

political legitimacy, we can note that Paul has just located a justification for using 
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the coercive power of the state to embed Catholic-only religious institutions 

throughout society.® The ensuing result is not neutral in anybody's sense. Can 

something be said to block Paul's assertion? Barry writes, "What response can 

be made? The only one that seems to me adequate is to deny that there is any 

conception of the good that nobody could reasonably reject" (169). If all the 

participants accept this response, then any conception suggested for a privileged 

position will be rejected (reasonably) by anyone not believing its claims. 

Reasonable agreement will then ensure neutrality. Thus, Barry's case for 

neutrality rests on his argument that everyone at the round table must accept the 

view that any conception of the good can be reasonably rejected. Without this 

claim, neutrality doesn't result, and so too, the motivation for employing this 

procedure is lost. 

Before I describe the argument for this claim, I want to emphasize the 

significance of this exchange. First, Barry sets himself the task of devising an 

argument against something. He wants to deny that any conception of the good 

is good enough to demand reasonable acceptance by everyone. This construal 

of the problem naturally suggests that one requires a purgative to sweep aside 

all conceptions of the good. Skepticism is clearly suited for this job. Second, 

Barry's arguments are in service of explicating a thesis of political legitimacy. He 

® See Nagel's discussion in "Moral Conflict and Political Legitimacy" for a more detailed treatment 
of how someone like Paul might employ standards of ethical reasoning in precisely this type of 
situation. 
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is not claiming that no one can appeal to truth In religion under any 

circumstance, but only In the special circumstance of legitimating the state use of 

coercive power. Third, the issue of neutrality applies only to the participants at 

the round table discussion, those already disposed to reach reasonable 

agreement. The type of neutrality liberalism Barry proposes does not claim to be 

neutral in its treatment of those who do not toe up to the reasonableness table. I 

will examine this point later. Finally, the exchange above, however pedantic, gets 

right at the nub of concerns about the cogency of liberalism. Suppose I believe 

that my religion illuminates the way of Truth. Why should I accept that my 

religious views are not the basis for legitimating state coercion if I believe, deep 

down, that my religious beliefs identify the truth? Why should I put a higher value 

on the neutrality that liberals espouse than on the structure of values I know to 

be true? Why adopt the "fair-mindedness" that liberalism seems so to prize? 

These can be earnest questions for the front-line picketer as well as the political 

theorist. Barry believes that these questions have no answer unless one accepts 

the reasonableness of skepticism. 

III. The Argument for Skepticism 

The skeptical thesis required for neutrality liberalism is not denial of one's 

religious beliefs, but denial that religious beliefs are infallible (169, 172). Every 

® This might be achieved, for example, by requiring all children to learn Catholic principles in the 
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reasonable person must have "doubt" or an "inherent lack of certitude" about her 

own and everybody else's conception of the good. He conveys this idea by 

arguing that no one reasonably could reject skepticism. 

He asks us to consider one possible standard of certainty: the ability for 

one person to produce a rationally compelling argument for a view to which 

others do not already subscribe. But the history of religious struggles, he tells us, 

gives ample evidence that no rationally compelling arguments are in the offing 

for any religious conception. He assumes that this claim generalizes to 

encompass all conceptions of the good. Of course, we can grant the history of 

strife but deny that this fact is evidence that there are no rationally compelling 

arguments for religious beliefs.But let's concede this point, as Barry assumes 

we must, and consider another possibility; legitimate claims about certainty 

derive from a faith experience, not from rational argumentation. Barry takes this 

reply to be the only real threat to his position. The crux of Barry's argument is the 

public schools. 
On this reply, consider, for exannple, the Catholic teachings as presented in the Catechism of 

the Catholic Church: "Man's faculties make him capable of coming to a knowledge of the 
existence of a personal God.... In defending the ability of human reason to know God, the 
Church is expressing her confidence in the possibility of speaking about him to all men and with all 
men, and therefore of dialogue with other religions, with philosophy and science, as well as with 
unbelievers and atheists" (20-21). Note that this position, if sustainable, does not establish 
Catholicism or Christianity but only a belief in a personal God. This passage suggests that 
Catholics might admit that there are no rationally compelling arguments for Christianity or 
Catholicism but remain committed on rational arguments for God's existence. Thus, a Catholic 
who accepts both the motive to reach reasonable agreement and Barry's standard of a "rationally 
compelling argument" might accept some uncertainty about distinctively Catholic beliefs but 
maintain that beliefs about God's existence are certain. This interpretation is suggestive only, 
however, and may overstate the Catholic view on certainty through rationally compelling 
argument; the issue depends on how we are to understand the claim that persons have "the ability 
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following: if I am willing to concede that others are reasonable in doubting the 

origin of my faith experience, then it must be reasonable for me to have some 

doubt about the experience myself. It is reasonable to doubt others' sincere faith 

experience, therefore, I must have some reason to doubt my own (180). The first 

premise is supported as a demand of consistency, given that the standards of 

evidence for assessing the truth of religious beliefs are, in principle, open to all. 

Barry argues for this last claim through an analogy to pain and the 

interactions of a doctor and patient. If the doctor takes the experiential pain 

report as genuine, then she has everything that the patient has for assessing the 

problem. Similarly, a complete and sincere report of a faith experience provides 

the relevant information for assessing the nature of this experience, whether it 

happens to that person or not. Barry writes, "The phenomenon is perfectly 

general: faced with the same form books or the same meteorological data, two 

people can reasonably make different predictions about which horse will win or 

what the weather will be. This is what we mean by calling something a matter of 

judgment. The one thing we should agree about is that nobody is entitled to 

claim certainty" (181). If I concede that I have no rationally compelling arguments 

on behalf of my religious beliefs and I concede that others can reasonably deny 

the supposed divine origin of my faith experience, then I must be led, by the 

simple demand of consistency, to have some doubt myself about their certitude. 

of human reason to know God". Nevertheless, it appears that Barry believes that the historical 
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We might balk at this analogy. Why must reasonable people admit that 

the pain analogy is relevant for understanding religious experience? It appears 

that there are many reasonable people who deny this very claim, that faith 

experience is wholly unique to humans, made possible by God's Will, and 

furnishes the person with a greater Insight about truth than any other experience. 

To merely rule this position out by generalizing an analogy to pain seems 

peculiar. But let that be. I want to grant Barry's argument for skepticism. Perhaps 

Barry is correct that every reasonable person must have some doubt about his or 

her own views about the Big Questions. I do not know how one can successfully 

argue this case, it doesn't seem to be a demand of rationality itself, but as I said, 

I wish to grant the point and see what fruit it yields. 

Thus, our dialectical position is this: everyone at the round table 

discussion wants to reach reasonable agreement and believes in the 

reasonableness of skepticism. Anyone lacking this desire or that belief is thrown 

out of the discussion. Barry still needs to show how these two constraints imply 

neutrality. This last step is a short one. When a participant admits that she can 

reasonably reject others' conceptions of the good, then this admission entails 

that others can reasonably reject her own conception. Identifying any relevant 

difference, such as the truth of one's own views and the falsity of others, is 

evidence is decisive against the certainty of any religious beliefs on grounds of rational argument. 
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inadmissible as a debating point because all conceptions of the good are on a 

doubtful epistemological par. 

They are each, in turn, led to endorse the general claim that there is no 

conception of the good that cannot be reasonably rejected, including one's own. 

Paul's initial assertion, that no one could reasonably reject his own religious 

beliefs, is now inadmissible within the terms of reaching reasonable agreement. 

Barry has the result he wants: skepticism plus the desire to reach reasonable 

agreement equals neutrality.^^ 

I admit that the position has appeal. If the legitimacy of the state requires 

neutrality between conceptions, then there must be a presumption that no belief 

in any particular conception of the good is infallible. If any conception had the 

mark of certainty, what reason could possibly prevent its use for designing a 

political system? Whatever the prudential concerns (for example, we may fear 

possible riots by unbelievers), the grounding for political authority would be 

secured as the best means to promote the true good. On the other hand once 

we admit that anyone's notion of good could be wrong, then we can glean an 

understanding that reasonableness demands some moderation on the types of 

" Barry also believes that a thesis of skepticism is a necessary condition for neutrality, but he has 
no general argument for this claim. Rather, he argues against the coherency of others who have 
tried to get neutrality without it, including Nagel, Larmore, and Rawls. He proceeds case by case 
(173-188). I will not take up that discussion. The arguments he offers essentially recapitulate the 
presentation above. 
John Rawls' strategy differs by imposing a veil of ignorance on prudentially motivated choosers. 

Barry explicitly rejects this method and attempts to derive the neutrality result directly by appeal to 
the notion of reasonableness itself. Barry writes, "I cannot therefore see any alternative to 
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claims any of us can impose on others. Skepticism, it might be thought, is the 

required conceptual leap for understanding why grounding state powers in 

religious shrouds simply will not do. 

IV. Why the Skeptical Argument Fails 

This section aims to show why Barry's strategy is bound to fail. Let us begin by 

condensing Barry's views into two claims about legitimacy: 

(1) The coercive powers of the state are legitimate if and only if the institutions 

which sanction this coercion are required by principles derived from a reasonable 

agreement. 

(2) The coercive powers of the state are illegitimate if the institutions which 

sanction this coercion derive from any particular conception of the good. 

The reason that neutrality liberals endorse the second claim is seen simply by 

reflecting on what happens at the round table discussion: any political principle 

derived from any particular conception of the good will be reasonably rejected by 

someone not agreeing with that conception. How does reasonable rejection of 

any conception of the good follow from having an attitude of skepticism and a 

desire to reach reasonable agreement? The argument in the previous section 

returning to the idea of reasonable agreement itself and trying to elaborate it" (10). Both Barry and 



answers the question conditionally; /f I reasonably reject your view, then I must 

recognize that you are reasonable in rejecting my view, on pain of inconsistency. 

But why is it reasonable for me to reject your view in the first place? Barry writes, 

"How, then are we to establish that there Is no conception of the good that 

nobody could reasonable reject? The answer I wish to defend is that no 

conception of the good can justifiably be held with a degree of certainty that 

warrants its imposition on those who reject it. I shall dub this the argument from 

skepticism" (my italics, 169). 

This answer is troubling. To see why, remember that there are those who 

huddle outside the round table discussion. They are the Unreasonables. They 

are not involved in the construction of political principles. Let us imagine a 

religious group whose members do not want to reach reasonable agreement, 

either because they refuse to accept the reasonableness of skepticism or, more 

generally, they refuse to respect any principles justified through this procedure of 

reasonable agreement. They want everyone to receive compulsory religious 

education according to the demands of their religion. We know Barry's response 

from the opening paragraph of this paper:.. the only response worth making is 

to try to defeat them politically and, if necessary, seek to repress them by force" 

(169). 

Nagel trace this contractualist strategy to Scanlon (1982). 
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On what basis is Barry's response — an imposition to be sure — 

warranted? His most obvious reply is that the demands of this group are 

unreasonable. That is, he might say that a principle in favor of these religious 

institutions would not emerge as the result of a reasonable agreement. And 

because the ideal of reasonable agreement establishes conditions of legitimacy, 

their unreasonable demands are illegitimate and can be suppressed by force.^^ 

This verdict is hardly satisfying to the members of the religious group. They are 

not beyond discussion; but they are (one might say) skeptical about the value of 

this discussion. They demand a defense of the value of agreeing on reasonable 

terms. 

Barry is not well-equipped to respond. We know that an important 

attraction to an ideal of reasonable agreement lies in its attempt to create 

conditions of neutrality, and that these conditions matter insofar as they accord 

with intuitions about fairness. Is that all Barry has to say? Not quite. In the 

opening chapter he states a position that potentially engages the 

Unreasonables. He says, "More deeply, the whole idea that we should seek 

This response is essentially how John Rawis handles this type of question. He writes, "if it is 
said that outside the church there is no salvation, and that hence a constitutional regime, with its 
guarantees of freedom of religion, cannot be accepted unless it is unavoidable, we must make 
some reply. From the point of view of political liberalism, the appropriate reply is to say that the 
conclusion is unreasonable: it proposes to use the public's political power — a power in which 
citizens have an equal share — to enforce a view affecting constitutional essentials about which 
citizens as reasonable persons, given the burdens of reason, are bound to differ 
uncompromisingly in judgment. 
It is important to stress that this reply does not say that a doctrine Extra ecclesiam nulla salus is 
not true. Rather, it says that it is unreasonable to use the public's political power to enforce it" 
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agreement of everybody rests upon a fundamental commitment to the equality of 

all human beings. ... The criterion of reasonable acceptability of principles gives 

some substance to the idea of fundamental equality while at the same time 

flowing from it. This is, if you like, a circle — but not a vicious one. Both are 

expressions of the same moral idea" (8). 

The imagery of an ideal of reasonable agreement is rooted in a 

fundamental moral ideal concerning the equality of the human person. This 

backdrop is not unique to Barry. All advocates of a procedure of reasonable 

agreement, as far as I am aware, locate a commitment to the equality of the 

person as a moral backbone of this conception. How this commitment provides 

moral backbone for treating unreasonable people unequally (or, more accurately, 

as totally irrelevant) is an uncomfortable question. But this is not the point I wish 

to make in regard to the problem with the skeptical thesis. Let us suppose, 

rather, that members of this religious group discuss the deep, fundamental 

commitment to equality and they respond, 'we dispute your conception of 

equality, or perhaps we reject the notion altogether, depending on what you 

mean by It. What is clear is that we do not agree with you about the value of 

what you call agreeing on reasonable terms.' 

What is Barry to say now? At best, we have seen that Barry has very little 

to say practically, except to advocate repressing this group by force. Barry's 

(253, DPOC)As is usually the case with Rawls, this reference simplifies his view, especially in 
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theoretical position, however, is far more wobbly. His thesis of skepticism applies 

to this (less than ideal) discussion. If all religious conceptions and all conceptions 

of the good are fallible, then it appears that the fundamental moral value of 

equality must be fallible as well, including its interpretation as a demand for 

reasonable agreement. On Barry's own analysis, unless he can produce a 

rationally compelling argument on behalf of his notion of the equality of human 

beings, then the religious group can reasonably reject this view. Of course, Barry 

doesn't want his theory to apply in this way, but it does. Just as no "conception of 

the good can justifiably be held with a degree of certainty that warrants its 

imposition on those who reject it", then neither can the value of equality as a 

demand for reasonable agreement be justifiably held with a degree of certainty 

that warrants its imposition on those who reject it. 

Let me anticipate an objection to this characterization of Barry's position. 

By definition, those outside the round table are the Unreasonables, including this 

religious group. They might reject equality, but they couldn't reasonably reject 

equality because they are not part of the round table. But what makes the 

rejection "reasonable" for those at the round table and "unreasonable" for those 

not at the round table? Whatever Barry wishes to call the religious group's 

rejection, the principle that Barry employs to block the warrant of imposing 

conceptions of the good on those who reject it applies to block the warrant of 

regard to the more complex notions of justification surrounding this response. 
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imposing a conception of equality on those who reject it. To disqualify the 

religious groups' response by merely stipulating that they are unreasonable begs 

the question about the grounds for legitimating the coercive use of state power. 

Skepticism used to rule out partiality towards conceptions of the good 

might be effective. But that is only half of the battle. Arguing for liberalism is next, 

and this requires a coherent defense of the value of reaching reasonable 

agreement. This defense will not happen with Barry's skeptical thesis in hand. 

Once he picks up skepticism to push one side of his argument, he lets go of any 

compelling defense for liberalism on the other side. Whatever the success of 

skepticism in getting neutrality, its employment within the terms of reasonable 

agreement undermines the defensibility of the thesis of political legitimacy. The 

principle which allows the rejection of conceptions of the good applies to the 

rejection of equality. Arguing for liberalism through skepticism yields nothing. 

V. Extensions and Responses 

The previous section closes the basic argument of the paper. I now consider 

several extensions and responses. 

(a) An advocate of the skeptical thesis may believe that the value of 

equality has more certainty than the core elements of any religious doctrine. How 

much certainty is needed? Barry's position requires a rationally compelling 
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argument that human beings are fundamentally equal." I see no prospect for 

sustaining this view, although, perhaps, a variation on Barry's skeptical thesis 

can do better. The challenge is to show that religious values are less worthy 

epistemically than the relevantly interpreted value of equality. I suspect that no 

amount of skeptical tinkering will succeed. The battleground for liberalism is not 

to be fought on grounds of epistemological disputes over degrees of certainty. 

Defending this last claim, of course, is to extend the argument of this 

paper. The previous section says, more cautiously, that if the illegitimacy of 

political authority is defended through a skeptical thesis, then the legitimacy of 

political authority must be defended through a claim of relative certitude. 

Otherwise, the reason for discounting religious beliefs based on their inherent 

uncertainty applies also to the values which support a com.mitment to the ideal of 

reasonable agreement. The extended claim about the battleground for liberalism 

concerns the nature of moral justification. The issue is about the relative priority 

between epistemic and ethical norms. Nagel, for example, hopes to ground an 

"objective" justification for state coercion through ethical rather than epistemic 

norms. He writes. 

There is at least one passage which indicates that Barry may hold this position. He writes in 
regard to his theory of justice, "My concern is with truth, not with popularity. If I am right, justice 
calls for radical changes. In many ways, these run against contemporary tendencies. I have 
mentioned the politics of ethnic inequality" (115). This passage suggests that Barry is inclined to 
regard his theory as true. But what could this mean? It could be a piece of rhetoric, but if he is 
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I believe that the demand for agreement, and its priority in these cases 

over a direct appeal to the truth, must be grounded in something more basic. 

Though it has to do with epistemology, it is not skepticism but a kind of 

epistemological restraint: the distinction between what is needed to justify 

belief and what is needed to justify the employment of political power depends 

on a higher standard of objectivity, which is ethically based (my italics, 229}.'"^ 

Nagel hopes to ground his defense of liberalism in an "ethically-based" standard 

of objectivity. For Nagel the ground must be an ethical norm, not an epistemic 

norm. Thus, shifting from ethical to epistemic concerns, as Barry does, may 

explain in more general terms what is wrong with the skeptical argument. 

Liberalism grounded in skepticism appears to bottle the debate into the wrong 

space. For those attracted to this shift, I have no quick rebuttal here, so my 

argument might be read as a challenge (one that I suspect can't be met): those 

attracted to a skeptical thesis must argue successfully for the superior epistemic 

status of the value of equality over the values which constitute conceptions of the 

good. 

(b) The skeptical thesis might be interpreted as expressing a 

"disputability" distinction rather than the "degrees of certainty" distinction 

serious, then it appears that he must regard the theory of justice as relatively more certain than 
any conception of the good. 
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discussed above. On this view conceptions of tiie good are subject to 

irresolvable disputes, but the value of human equality is a shared value, not 

disputed by anyone. The reason for rejecting conceptions of the good — 

disputability — does not apply to the value of equality. This re-interpretation of 

the argument faces a considerable obstacle. The view that humans are equal in 

the relevant sense is widely disputed. The position can be stated more strongly; 

any notion of equality will be disputed by some; but the particular notion of 

equality Barry develops — demanding an ideal of reasonable agreement — will 

be disputed by many. One need not leave the academic community to see this 

point. 

If a political theory designates a set of shared values within Western 

constitutional democracies, then the absence of dispute might be built into the 

theory. But Barry explicitly rejects this approach. A theory of justice without the 

resources to assess societies at large is unsuitably relativist for Barry. Perhaps a 

"shared values" view has some maneuvering room to reinvigorate the skeptical 

argument so as to distinguish conceptions of the good from political values, but 

this room is not available to Barry, and raises a host of new concerns.^® 

In Equality and Partiality, Nagel emphasizes the second formulation of Kant's Categorical 
Imperative as the appropriate ethical base (act to treat persons never merely as a means but 
always at the same time as an end). 

The two most obvious concerns are whether shared values of this sort exist and whether, as 
Barry says, a theory of justice becomes inappropriately captive to the prevailing interests in any 
society. See Jean Hampton's "The Moral Commitments of Liberalism" for further discussion of the 
problems with this approach. 



(c) I wish next to clarify claims about the coherency and defensibility of a 

thesis of political legitimacy. We can assess liberal theory along either or both of 

these dimensions. A defense depends on how well it withstands objections from 

the outside. The coherency of liberal theory does not depend on withstanding 

outside objections; the theory can be assessed internally, on the basis of the 

consistency of its claims, for example. The two dimensions are not independent 

of each other, but this simple characterization will do. 

When liberals are accused of talking only to themselves, the claim is that 

the theory may be coherent but it is not being defended against viable 

alternatives. We can see how this criticism works against Barry's liberalism: how 

does he justify who is allowed at the round table discussion and who is not? 

Most of Barry's efforts are not directed at this question at all but at the coherency 

question: how does the ideal of reasonable agreement support neutrality and all 

the good things liberals want? My position that skepticism won't work for 

neutrality liberals can now be stated in perhaps a more illuminating way. 

Whatever the success of skepticism in making neutrality liberalism coherent, it 

will have the sure result of making the theory indefensible to external criticism. 

This claim is more damaging than the problem of liberals merely talking to 

themselves. Barry's position is indefensible, guaranteed. Adopt the skeptical 

thesis and neutrality liberals can do nothing but talk to themselves. 1 have stated 

the reason already: the grounds for purging conceptions of the good at the 
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roundtable discussion are available to those who wish to purge the notion of 

equality on which the ideal of reasonable agreement is built. A coherent theory 

which does not address objections from viable alternatives is certainly lacking an 

important accreditation. But indefensibility guaranteed is an even more grim 

mark against a theory.^® 

Let us suppose for a moment that I am wrong about this, that a skeptical 

thesis does not guarantee the indefensibility of neutrality liberalism. There 

remains the issue of what this defense is going to be. The claim that reasonable 

agreement establishes neutrality still appears suspect for building this defense, 

and for good reason. Neutrality is indexed to the group of people who are 

reasonable. Barry's goal is to establish the possibility of finding a neutral relation 

between a subset of all people, not all people. But it's not at all clear why Barry's 

unreasonable people should be regarded as irrelevant for purposes of political 

legitimacy. The only clear point is that neutrality has always been a 

circumscribed notion — circumscribed by the reasonable, an unabashedly non-

neutral idea. Whether it's perfectly appropriate or preposterous to include only 

reasonable people and call the result neutral is perhaps a matter of taste. The 

The claim is not that Barry's theory is incoherent It could happen that no one challenges his 
principle of equality. If so, there is nothing self-defeating in his position. But once someone 
challenges his principle of equality, then the skeptical thesis applies to this challenge, and Barry's 
position forces him to admit that we can reasonably reject equality, pending some principled 
distinction between the value of equality and the values that make up our conception of the good. 
Thus, Barry's view is not incoherent. But it is also not merely lacking a defense against viable 
alternatives. Any challenge from the outside triggers the application of his general skeptical so as 
to undercut his basis for defending his view. This particular feature of his theory makes the view 
indefensible guaranteed. 
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important point in regard to defensibility is that Barry's neutrality liberalism has its 

bite not primarily by forcing terms of neutrality, but in couching neutrality within 

the terms of reasonableness. 

Perhaps those who do not toe up to the reasonableness line are the fringe 

elements of society. These people, such as the Oklahoma City bombers, simply 

need not demand the attention of a serious theoretical response. This belief may 

explain why so little is said to the Unreasonables. It is Barry's belief (168), 

although not only his. The problem is that the outsiders are not just the 

Oklahoma bombers. They are the next door neighbors, the millions of Americans 

on Sunday morning who wake up and profess a faith inconsistent with Barry's 

construal of liberalism. They are fundamentalist Christians and Mulsims and 

others. They are also the nations teetering between a religious and a secular 

state. The round table discussion resembles a small conference call more than a 

serious engagement with the mass of viable and real alternatives. If liberal theory 

is good for anything, it must be able to address squarely the large segments of 

interests outside the conference room with their forceful (if not "reasonable") 

positions. And this engagement will start by recognizing that most people would 

not survive the first-round cuts for determining who sits at the round table 

discussion because most, I submit, would reject the reasonableness of 

skepticism. It is a peculiar development of recent liberal theory that it does not 
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more carefully identify or systematically address the so-called unreasonable 

persons who are ignored in the liberal quest for political legitimacy.^^ 

(d) The previous comments about defensibility naturally suggest a further 

question: defensibility to whom? Is neutrality liberalism to be defended against 

academic scribblers, or does the theory aspire further to become a public 

conception of justice? Understanding the link between liberalism and skepticism 

might differ depending on how we put the theory to use. It may be a 

psychological and sociological fact that gaining public support for liberal 

institutions requires that citizens adopt Barry's skeptical attitude toward their own 

personal convictions. Even if there is no reasoned inference from skepticism to 

liberalism, we may be psychologically disposed to link the two, like happiness 

and sunshine. This interpretation is not to trivialize the connection. It may be part 

of a deep understanding of social organization and the historical development of 

liberal societies. Perhaps liberal societies require a public conception of justice 

with the value of doubt placed at center-stage. Perhaps only a mass of doubters 

will create the stability to sustain a liberal state. 

These possibilities suggest how neutrality liberalism might be "defensible" 

through some type of skeptical thesis, if not exactly Barry's. The defense would 

take the following form: given human nature, skepticism must be linked to 

liberalism within a public conception of justice to produce stable support for 

At least Thomas Nagel recognizes this fault with humor in his own "defense" of toleration. He 
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liberal institutions. As a matter of fact, I think the historical evidence is somewhat 

complicated. There does seem to be some tendency to link skepticism about our 

own conceptions with support for liberal institutions, but I do not see how this 

results from reasoned argument. The "Introduction to Philosophy" class may 

serve as a piece of homey evidence: some students — inescapably and forever 

more, it seems — connect a tolerant attitude for other cultures with skepticism 

about objective truth. No reasons need be produced for insisting on this link, 

and, for some, no reasons can persuade a reconsideration. These pitched 

battles over cultural relativity, however joyful to arbitrate, suggest that there are 

deep psychological tendencies at work beyond the power of reasoned inference. 

On the other hand, I also think that citizens are disposed to support liberal 

institutions without a skeptical attitude. The actual practice of religion in the 

United States suggests that citizens need not be skeptical, not even moderately 

skeptical, to support its liberal Institutions. 

These comments amount to breezy psychology and sociology, but they 

underscore an important complication In the idea of defending liberalism. In this 

paper I deny the cogency of Barry's argument for linking liberalism and 

skepticism. I also doubt the existence of any causal connection between mass 

societal doubt and conditions of stability in liberal society, but this latter issue, at 

writes, "So my aim is to achieve a certain peace of mind" {Equality and Partiality, 158). 
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least, amounts to a social scientific hunch and is not part of the main argument 

of this paper. 

I think it is safe to say that this latter understanding of defending neutrality 

liberalism is not what Barry has in mind. It would be a considerable 

reinterpretation of Barry's neutrality liberalism if its defense rested on social 

observation. How then are we to understand the link between skepticism and 

liberalism? There may be a pragmatic defense for fostering a general skeptical 

attitude within liberal societies. But there is no conceptual link between liberalism 

and skepticism. And there is no conceptual link between liberalism and neutrality 

either, at least not one forged by skepticism. And that is what Barry is after. 

(e). Finally, I'd like to consider the generality of the argument. I claimed at 

the outset that skepticism disables any compelling defense for neutrality 

liberalism. Is this correct? Neutrality liberalism ranges well beyond Barry's 

rendition, so we might test the argument's robustness. To what extend does it 

apply generally? In this section 1 will motivate another form of neutrality liberalism 

and then show how the skeptical thesis applies to this version as well. 

Let us begin again within the camp of the Unreasonables. They are all 

those who refuse to accept the constraint of reasonable agreement for deciding 

terms for the coercive use of state power. The basic structure of the argument in 

the previous essay took this form: when we (as Unreasonables) demand a 

defense of the value of agreeing on reasonable terms, Barry's response — that it 
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expresses the idea of fundamental equality — is subject to rejection because 

Barry's skeptical thesis applies to all moral values, including the moral value 

which enlightens the procedure of reasonable agreement. 

This argumentative trap can be avoided by tailoring the skeptical thesis so 

that it applies to some moral values but not others. The idea would have to be 

that the moral values which constitute conceptions of the good are susceptible to 

skeptical doubt but those which identify the value of agreeing on reasonable 

terms are not. I have discussed the prospects of this approach above (see (a) 

above). Another way to avoid this trap is to devise a preemptive block: to deny 

that those outside the roundtable discussion can legitimately demand a defense 

of agreement on reasonable terms. On what grounds could they demand this 

defense? Those who reject reason reject the only grounds from which demands 

for legitimation can proceed. Thus, it is the Unreasonables who must establish, if 

they can, why their demand of justification ought to be taken seriously. This 

block, if successful, diffuses the need to defend the terms of reasonable 

agreement to those who do not accept it. It disables the argument by making 

illegitimate the question that creates the trap. 

Barry can not co-opt this strategy because he does not define the 

Unreasonables as those who are beyond reason. For Barry, there is another 

requirement: only those who are skeptical about their values can be reasonable. 

Barry's project relies on this additional requirement; otherwise, he does not see 
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how the roundtable discussion could be neutral between competing conceptions 

of the good. This additional commitment suggests a toehold for the 

Unreasonables to plea their case. They are not beyond discussion, but they are 

beyond skepticism. Thus, they might say: "I do not have the least doubt about 

my conception of the good but I still deserve to be privy to terms of political 

legitimacy. It's not that I refuse to talk, but I refuse to accept skepticism. Yet this 

refusal does not warrant my being excluded from the discussion." 

Barry's construction allows the space for this type of Unreasonable — 

someone willing to seek terms of agreement as an alternative to violence but 

convinced beyond doubt that her conception of the good is true. Further, this 

person can demand a justification for the value of reaching (Barry's) reasonable 

terms. For example, the Unreasonables can demand that respecting persons 

requires that all those who are willing to talk, including the devout, be included in 

a discussion about terms for the use of state power. Thus, demanding a defense 

of the value of reaching (Barry's) reasonable agreement is not absurd, and the 

silence of Barry's position is not an adequate reply. Once this demand has the 

floor, then the basic argument in the previous section applies. 

Let us abandon Barry's roundtable and invite the devout for discussion. 

Imagine, as a boundary case, the most minimal roundtable discussion 

compatible with a neutrality claim. The procedure of reasonable agreement 

becomes a bargaining problem. The procedure is called "reasonable" not 
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because the participants endorse or reject any particular moral values but simply 

because everyone has a motivating reason to be there, given whatever beliefs 

and values each of the members hold. To get the neutrality result, let us further 

imagine that all of the participants have a motivating reason to place themselves 

at a table where each member has equal bargaining power. Although not without 

controversy, suppose that any selected principles could plausibly be interpreted 

as not privileging any particular conception of the good. This minimal roundtable 

might then be a more minimal variation of neutrality liberalism. 

So far, so good: we have terms of reasonable agreement and neutrality. 

But we also need to establish that the outcome of the agreement confers 

legitimacy on the institutions selected. Why is the coercive behavior sanctioned 

by the selected principles more legitimate than the coercive behavior attempted 

by those who opt out of the agreement procedure? Everyone gathers to bargain 

in one state of affairs; many opt out of this bargaining in another state of affairs. 

Coercive activity takes place in both worlds. On what basis does the agreement 

confer legitimacy? Peoples' interests are differentially pitted against one another 

in the different state of affairs, but how can we say that the first set of pitted 

interests is morally better than the second set? The point of these questions is 

that merely describing the procedure is not an answer. The bargaining situation 

may be neutral and have other various properties, but a further account must be 

provided to show how the process generates legitimacy. If those outside the 
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minimal reasonableness table have no legitimate moral demands against those 

within it, then it appears that those within it, absent a morally relevant distinction, 

have no legitimate moral demand against those without it. 

We have now returned to a variant of the original demand that drove the 

argument of this paper. We are left wondering how the legitimacy that the 

minimal roundtable discussion is meant to confer is coherent and defensible. 

Notwithstanding his skeptical strategy, Barry appeals to an ideal of moral 

equality. On the more minimalist conception, others might appeal to respect. For 

example, those who opt out of the minimal roundtable discussion reject anything 

but physical force as an arbitration mechanism. We might say that they are no 

longer members of any moral community, rejecting the most minimal moral 

requirements imaginable. They fail to treat others with the minimal respect due to 

persons, such as a willingness to talk out differences before acting violently. 

There are certainly other ways to explain how various hypothetical roundtable 

discussions confers legitimacy. 

However this defense is built, the theorist who employs this hypothetical 

procedure of reasonable agreement, either to illustrate rational bargaining or a 

more lofty communion of reasonable persons, must commit one way or the 

other: either the process has moral value, or it does not. If it does, then it Is not 

possible to defend this position with the skeptical thesis in hand. If it does not, 

then there is no basis to claim that the construction generates moral legitimacy. 
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Whatever the defense, any use of skepticism within the terms of reasonableness 

undercuts the coherency of explaining how the value of reaching reasonable 

agreement warrants an imposition when the values endorsed through a 

conception of the good do not warrant an imposition. 

There Is one remaining conceptual move that could, in principle, protect 

the skeptical thesis from the pernicious applications to which I have put it. One 

could assert that the skeptical thesis applies selectively and does not apply to 

the principles of equality or reasonableness or respect themselves. I grant that 

anyone who wishes to endorse the skeptical thesis could (and must) insist on 

this assertion. The idea is that the skeptical thesis applies within a certain 

domain of values but does not apply to the values which define the domain. I 

agree that the structure of argument required for supporting a skeptical thesis 

must take this form. What I deny Is that there is any principled basis for making 

this distinction, given that the skeptical thesis initially applies to all moral values 

that are part of anyone's conception of the good. One must give an argument 

that the skeptical thesis does not apply to reasonableness itself (or the moral 

values which support the idea of reasonable agreement) but the skeptical thesis 

does apply to all other moral values. Not only does Barry fail to offer a principled 

basis for making this distinction, but I see no basis on which this distinction could 

be made. 
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Thus, no matter how minimal or robust the conception of reasonable 

agreement, the skeptical thesis will undercut the construction so long as it serves 

to establish a thesis of political legitimacy. The argument against the use of 

skepticism generalizes to any form of neutrality liberalism, whether of libertarian 

or liberal egalitarian inspiration. Once the neutrality liberal picks up skepticism to 

push one side of his argument, he lets go of any compelling defense for 

liberalism on the other side.^® 

VI. Summary of Options 

Finally, I wish to summarize what I take to be the options available to the 

neutrality liberal If the basic argument of this paper is successful. 

(a) Tailor the thesis of skepticism within the concept of reasonableness so 

that It does not apply to the political values which ground the Ideal of reasonable 

agreement. That is, take up the challenge posed in 6 (a) above. 

(b) Defend a moral norm from within the concept of reasonableness to 

explain how people at the round table discussion, possessing only the desire to 

reach reasonable agreement, would voluntarily refrain from Imposing their 

conception on those who reject It. That Is, continue the project of explicating 

reasonable agreement without skepticism. In the tradition of Larmore and Nagel. 

I'd like to thank Mark Lebar and Jan Nan/eson for offering written comments that helped me 
clarify the argument of this section. 



45 

(c) Develop a thinner notion of reasonable agreement which ensures 

neutrality but does not rely on special desires or moral commitments for joining 

the discussion other than whatever interest motivates the agent to participate. 

That is, continue the project of explicating reasonable agreement without 

skepticism, in the manner of self-interested and self-preserving bargainers. 

(d) Relinquish neutrality as the result of reaching a reasonable agreement. 

The liberal might still advocate reasonable agreement, but its appeal will not 

imply a claim about neutrality. For example, support for liberal institutions might 

develop from within a conception of the good. This project faces the obvious 

challenge of capturing (or defusing) the notion of fairness that so strongly drives 

the celebration of neutrality. In any case, (d) is not much of an option for the 

neutrality liberal. It is a capitulation. Let us suppose, then, that the first three 

options are still pending. Neutrality liberals confront a further challenge. 

(e) Defend the thesis of political legitimacy. That is, neutrality liberalism 

couched in terms of reasonable agreement is not yet an argument for liberalism. 

To do this requires justifying why those who are not placed at the bargaining 

table should not count. Absent further argument for the value of reaching 

reasonable agreement, there is no reason that neutrality liberalism becomes the 

default position. Absent this defense, it appears that one gives up the search for 

a theory of liberal legitimacy, at least through the project of an ideal of 

reasonable agreement. Whatever the prospects of developing (a), (b), or (c), 
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grounding liberalism through a skeptical thesis as general as Barry's is a non-

starter. Liberals must make do without doubt.^® 

I wish to thank Chris Griffin, Mark Lebar, Jan Nan/eson, Paula Rodgers, and David Schmidtz for 
many helpful comments in the construction of this essay. I especially wish to thank Kenneth G. 
Scalet for his comments and conversations about the nature of liberalism. 



CHAPTER TWO: SKEPTICISM AND THE BURDENS OF JUDGMENT 

In the previous chapter I argued against Brian Barry's attempt to ground 

liberalism through skepticism. Barry argues that reasonable persons, when they 

discuss terms of political co-existence, must agree that "no conception of the 

good can be justifiably held with a degree of certainty that warrants its imposition 

among those who reject it" (169). That is, reasonable persons must accept the 

reasonableness of skepticism and the implication that uncertain beliefs about the 

good ought not to be imposed on others. He argues for this position because he 

believes that only in this way can liberals maintain the impartiality among 

conceptions of the good required for a liberal theory of justice. 

The problem with this defense is that the grounds for purging conceptions 

of the good as the basis for exercising political power are also available to purge 

the values that ground the liberal theory of justice. If conceptions of the good are 

not certain enough to impose them on others, then the values that ground a 

theory of justice also will not be certain enough to impose on others, pending an 

argument that the values grounding justice are more certain than the values 

grounding conceptions of the good. But this is implausible, and Barry does not 

even attempt to argue this point. Thus, liberals cannot argue for toleration 

through a skeptical thesis as general as Barry's. This was my argument in the 
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last chapter. In this chapter I argue that John Rawls's account of justice is 

subject to the same fonn of argument. This result is surprising especially 

because Rawls explicitly disavows any commitment to skepticism. 

I. Skepticism and the Burdens of Judgment 

Rawls explicitly disavows skepticism at two critical points in his exposition. 

He writes, "it would be fatal to the idea of a political conception to see it as 

skeptical about, or indifferent to, truth, must less as in conflict with it. Such 

skepticism or indifference would put political philosophy in opposition to 

numerous comprehensive doctrines, and thus defeat from the outset its aim of 

achieving an overlapping consensus" (PL, 150). Because a political conception 

of justice must gain allegiance from all reasonable comprehensive doctrines, it 

must not make claims that reasonable doctrines could not accept. But skepticism 

is a doctrine that many reasonable views could not accept. Thus, a liberal 

conception of justice must not entail skepticism.^ In an earlier discussion he also 

denies that skepticism is implied by the argument from the burdens of judgment. 

This discussion will be the focus of this section. He writes of the burdens of 

judgment that "it does not argue that we should be hesitant and uncertain, much 

less skeptical, about our own beliefs" (PL, 63). In this section I examine the 
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connection between skepticism and the burdens of judgment, and then sketch 

my argument as it applies to Rawls. 

Reasonable persons, Rawls claims, must accept the burdens of judgment. 

These burdens are "the many hazards involved in the correct (and 

conscientious) exercise of our powers of reason and judgment in the ordinary 

course of political life" (PL, 56). Burdens of judgment represent general problems 

that all persons encounter when gathering evidence in support of their definitive 

political judgments. Evidence conflicts and is complex; concepts are vague and 

subject to hard cases; assigning weights to make an overall assessment is 

complex and unclear; and there are other burdens (PL, 56-57). These burdens 

explain why irresolvable disagreement occurs among reasonable people. 

Yet reasonable persons must do more than merely recognize these 

burdens. He writes, "The second basic aspect of our being reasonable is, I have 

said, our recognizing and being willing to bear the consequences of the burdens 

of judgment" (PL, 59). What is it to bear the consequences? "Reasonable 

persons," he writes, "see that the burdens of judgment set limits on what can be 

reasonably justified to others, and so they endorse some form of liberty of 

conscience and freedom of thought. It is unreasonable for us to use political 

^ This argument by Rawls is also a criticism that I developed against Barry in the last chapter. 
Barry underestimates how many people would be excluded from his roundtable discussion if each 
person were required to take an oath of uncertainty 
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power, should we possess it, or share it with others, to repress comprehensive 

views that are not unreasonable" (PL, 61).^ 

This passage raise several puzzles, but initially, let's consider the 

connection between skepticism and the burdens of judgment. Consider two 

claims: 

(1) Reasonable persons must be skeptical about their comprehensive 

beliefs 

(2) Reasonable persons cannot justify imposing their comprehensive 

beliefs on those who reasonably reject them for the reason that P. 

Call (1) a skeptical thesis and (2) a principle of nonimposition. Rawls endorses 

(2), where (2) reads: reasonable persons cannot justify imposing their 

comprehensive beliefs on those who reasonably reject them for the reason that 

these beliefs are subject to the burdens of judgment. But he rejects (1). He 

grounds his account of toleration through a recognition of the burdens of 

judgment, but he maintains that they do not imply skepticism about the truth of 

religious or other comprehensive beliefs. 

To assess whether these commitments are compatibJe, we first need to 

know what Rawls means by skepticism. Rawls characterizes skepticism as a 

^ Rawls repeats these claims in a later writing: "the reasonable does, of course, express a 
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belief that persons cannot have knowledge about a class of objects within a 

certain domain (PL, 63). The burdens of judgment do not imply skepticism, 

Rawls says, because the account of these burdens "simply lists some of the 

circumstances that make political agreement in judgment, especially in 

judgments about comprehensive doctrines, far more difficulf (my italics, PL, 63). 

Let us grant this point: recognizing the burdens of judgment does not entail that 

citizens cannot have knowledge with respect to their comprehensive views. 

Skepticism, however, comes in many forms. We might suppose that these 

burdens require a denial of certainty about these beliefs. Barry suggests that 

Rawls may trade on this distinction between knowledge and certainty. Barry 

writes, "whereas the kind of skepticism that I take to underlie neutrality is simply 

a denial of the legitimacy of certainty, Rawls's conception of it seems to equate 

skepticism with the idea that 'religious, philosophical, and moral values' are 

chimerical" (184). But, in fact, as Barry also recognizes, Rawls explicitly 

professes to allow for certainty of belief when he writes that recognizing the 

burdens need not imply "that we should be hesitant and uncertain, much less 

skeptical" about our comprehensive beliefs (PL, 63). 

Do the burdens of judgment imply a thesis of skepticism? For Barry, this is 

the important question because he believes that all reasonable persons must 

endorse at least a weak skeptical thesis (denial of certainty); otherwise, Barry 

reflective attitude to toleration, since it recognizes the burdens of judgment and this in turn leads 



argues, reasonable persons would have no reason to refrain from imposing their 

views on others. Barry endorses (2), where (2) reads: reasonable persons 

cannot Justify imposing their comprehensive beliefs on those who reasonably 

reject them for the reason that these beliefs are not certain enough. He also 

endorses (1) as the consequence of endorsing (2). 

Debating (1) is beside the point, however. The important point is that 

Barry and Rawls both endorse a variation on (2). The problem is with the 

generlized characterization of the principle of nonimposition, and it arises 

independently from the issue of whether this principle is properly described as 

implying a skeptical thesis or not. 

If the requirement for nonimposition between two reasonable doctrines is 

in virtue of P, and P also obtains between an unreasonable doctrine and a 

political conception of justice, then the requirement for nonimposition applies in 

this case as well. Claiming that one doctrine is reasonable and the other is not 

does not matter if the nonimposition is justified in virtue of P. For Rawls, P refers 

to the burdens of judgment, and these burdens are shared by both reasonable 

and unreasonable doctrines. Rawls could argue that his political conception does 

not suffer from the burdens of judgment. In this case his principle of 

nonimposition would not apply. But Rawls does not make this argument and for 

good reason: the burdens he lists are so general that they apply to all moral and 

to liberty of conscience and freedom of thought (JP, 150). 
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political values. Why should reasonable people be tolerant towards one another? 

Answer; they recognize the burdens of judgment. But so long as Rawis uses this 

argument to ground toleration, then unreasonable doctrines can use these 

burdens to reject impositions sanctioned by a political conception of justice for 

the same reason. 

Rawls is entirely correct for disavowing skepticism. Skepticism conflicts 

with the goal of reaching an overlapping consensus. But that's not the problem. 

The problem is that his argument for toleration undercuts his ability to defend his 

political values against those who reject them. Rawls must abandon his reliance 

on the burdens of judgment to support toleration and his liberal principles of 

justice. 

I have just sketched the argument as it applies to Rawls. In the next 

section I step back to consider the wider role of his burdens argument within 

Political Liberalism generally and then re-examine his argument in greater detail 

in light of this wider context. I then consider Rawls's several potential responses. 

I close by reflecting on how the argument from the burdens of judgment identifies 

a general and pervasive problem with Rawls's approach to liberalism. 

II. The Role of the Burdens of Judgment Argument 
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Rawls asks, "How is it possible for there to exist over time a just and 

stable society of free and equal citizens who still remain profoundly divided by 

reasonable religious, philosophical and moral doctrines?" (PL, 47; see also xviii, 

XXV, xxvlii, 4). Political Liberalism is a response to this question. He answers that 

society must be governed by a political conception of justice that is impartial 

among reasonable comprehensive doctrines, gains the assent of an overlapping 

consensus of all reasonable doctrines, and provides the basis for public 

justification concerning fundamental political questions (PL, 44). This answer 

requires a distinction between a political conception of justice and a 

comprehensive doctrine. He writes, "In Theory [I.e., A Theory of Justice], a moral 

doctrine of justice general in scope is not distinguished from a strictly political 

conception of justice. Nothing is made of the contrast between comprehensive 

philosophical and moral doctrines and conceptions limited to the domain of the 

political. In the lectures in this volume, however, these distinctions and related 

ideas are fundamental" (PL, xv). 

One set of important questions to ask about this framework are the same 

questions that arose for assessing Brian Barry's account of justice in Justice as 

Impartiality, namely, 

(a) How does Rawls's political conception of justice maintain impartiality or 

neutrality among competing reasonable comprehensive doctrines? 
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(b) Does this account undeimine the ability to defend the conception of 

justice against alternative accounts? 

These are basic questions to ask of any liberal theory of justice that relies on the 

notion of Innpartlallty or neutrality among competing conceptions of the good. 

Recent debates In liberal theory, especially in the writings of Thomas Nagel, 

Joseph Raz, Charles Larmore, Bruce Ackerman, Brian Barry, Thomas Scanlon, 

and John Rawls can be seen to hinge on how each theorist understands and 

responds to these two questions. The importance of the argument from the 

burdens of judgment just lies in Its centrallty for understanding how Rawls 

addresses these two questions. I will consider each in turn. 

The first question divides Into two parts: "What does impartiality mean?", 

and "Why pursue It as an ideal?" Impartiality conveys a variety of meanings for 

Rawls. I will consider two of these. First, impartiality among reasonable 

comprehensive doctrines implies that the political conception of justice does not 

reject or criticize any reasonable comprehensive doctrine. Reasonable doctrines 

are judged to be reasonable, and no further judgment is made about their truth 

or falsity. He writes, "political liberalism never denies or questions these 

[comprehensive] doctrines in any way, so long as they are politically reasonable" 

(JP, 136). Impartiality in this sense serves to establish that the political 

conception does not favor or give special privilege to any reasonable 
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comprehensive doctrine in the design of political principles of justice. Impartiality 

also refers to the idea that the political conception is articulated from political 

ideas of fair social cooperation among free and equal persons without making 

reference to or derivation from any reasonable comprehensive doctrine. In this 

sense a political conception of justice is to be a module that can attach and 

separate from all reasonable comprehensive doctrines (PL, xxviii, 10,12-13). 

Rawls believes that principles of justice must satisfy both senses of impartiality if 

the political conception is to attain an overlapping consensus among reasonable 

doctrines and serve as a public basis of justification among reasonable persons. 

Impartiality can seem to be a strange ideal. Why should reasonable 

persons be impartial toward comprehensive doctrines that they believe are true? 

Why would reasonable persons not wish to give special privilege to their own 

comprehensive beliefs? Rawls's schematic answer is that reasonable persons 

will know better than to impose their beliefs on other reasonable persons. The 

challenge is to construct an argument to show why reasonable persons should 

adopt this attitude of toleration. 

Rawls constructs this argument by appealing to the idea of 

reasonableness. He writes, "Rather than define the reasonable directly, I specify 

two of its basic aspects as virtues of persons" (PL, 48). Persons are reasonable, 

Rawls says, only if: (1) "they are ready to propose fair terms of cooperation and 

to abide by them provided others do" (PL, 49); and, (2) "[they are willing] to 
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recognize the burdens of judgment and to accept their consequences for the use 

of public reason in directing the legitimate exercise of political power in a 

constitutional regime" (PL, 54). 

Before proceeding further, I can now state the role of the burdens of 

judgment argument within the wider aims of political liberalism. A constitutional 

democracy marked by reasonable pluralism requires a political conception of 

justice to ensure the long-term stability and prosperity of its institutional 

arrangements. This political conception must be Impartial among reasonable 

comprehensive doctrines. Impartiality requires that reasonable people do not 

impose their own comprehensive beliefs on other reasonable doctrines. And the 

burdens of judgment is an argument to show why reasonable people would 

choose this principle of toleration. Thus, the argument from the burdens of 

judgment provides a solution to a problem: it explains why reasonable persons 

would maintain an impartiality among reasonable comprehensive doctrines. This 

explanation has two parts: reasonable people recognize the burdens of 

judgment, and reasonable persons accept their consequences. They recognize 

the burdens when they see how difficult it is to engage their practical reason 

about the values they hold; and they accept their consequences when they infer 

that "it is unreasonable to use political power, should they possess it, to repress 

comprehensive views that are not unreasonable, though different from their own" 

(PL, 60). 
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In the last section I argued that debates about skepticism are beside the 

point for assessing Rawls's argument. I then sketched the argument against 

Rawls. Rawls says that reasonable people are to endorse a principle of 

nonlmposltion in virtue of recognizing the burdens of judgment, i now wish to 

examine the details of his view. Assume that some reasonable person (RP) 

wishes to use political power to advance only his reasonable doctrine and 

thereby repress other reasonable doctrines should the need arise. Other 

reasonable persons, Rawls writes, will Interpret RP's actions as a mere 

insistence on his own beliefs when he has the political power to do so (PL, 61). 

RP's counter-claim that his doctrine is true and thereby justifies the use of 

political power "cannot be made good by anyone to citizens generally" (PL, 61). 

The reason, Rawls argues, is that recognizing the burdens of judgment just Is to 

recognize that our belief in the truth of our own doctrine does not entail "any 

special claims on them [other reasonable doctrines] beyond their own view of its 

merits" (PL, 60). Said again: when persons, for the purpose of exercising 

coercive power, make claims about truth to other reasonable persons, they are 

being unreasonable, according to Rawls. What explains this unreasonableness? 

They do not accept that reasonable people can disagree due to difficulties in 

practical reasoning and that impositions are thereby not justifiable. Our Initial 

assumption that RP is reasonable and yet wishes to impose his views on others 
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is incongruous. RP is eitfier unreasonable (contrary to assumption), or RP would 

not impose his reasonable views on other reasonable persons. 

The reasonable RP realizes that the burdens of judgment set limits on 

what can reasonably be justified to others for deciding the use of coercive power. 

Setting these limits is to recognize that using political power to repress 

reasonable comprehensive doctrines is not justifiable. And to recognize the 

impermissibility of using political power to repress these doctrines is to endorse 

some fonn of liberty of conscience and freedom of thought. These are the details 

of Rawls's argument from the burdens of judgment to liberty of conscience (PL, 

54-66). 

This all sounds initially plausible: we argue that we should not impose our 

reasonable views on others because we recognize the difficulties of arguing 

about values. But if this is the case, then consider those doctrines that Rawls 

calls unreasonable. Rawls mentions one example: those who believe that the 

Catholic Church should constitute the state power within a pluralistic society. 

These believers can also say that there is no reason to impose Rawls's political 

conception of justice on their views by appealing to these same burdens of 

judgment. The only escape from this implication is for Rawls to deny that political 

values are subject to burdens of judgment. But this is not tenable given the very 

general characterization of the kinds of beliefs and values that are subject to 

burdens of judgment. 
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To illustrate this argument, let's take the point of view of an unreasonable 

doctrine, X. We can imagine many different kinds of unreasonable persons and 

doctrines, and these distinctions will matter in various contexts. I will discuss 

several of these distinctions below. For the purpose of this illustration, an 

"unreasonable" doctrine refers to any doctrine incompatible with a Rawlsian 

political conception of justice. Rawls explicitly mentions the Catholic position 

above as a paradigm unreasonable doctrine. More generally, Rawls considers 

unreasonable any doctrine that rejects Rawls's conception of the person as free 

and equal. Suppose X confronts Y, who is bearing the fruits of a political 

conception affirmed by an overiapping consensus of reasonable doctrines. Y is 

about to repress X: X's beliefs conflict with Y's, and Y is in the business of 

establishing and exercising the legitimate use of coercive state power. X, 

however, can not help but interpret Y's actions as a mere insistence on Y's (and 

Y's cohorts) own beliefs when Y (and Y's cohorts) have the political power to do 

so. Y counters that the doctrine is reasonable and thereby justifies the use of 

political power, but this claim "cannot be made good" to X (and X's cohorts). The 

reason is that, for X, the burdens of judgment apply to Y's beliefs: these burdens 

show that Y should be tolerant for this difference of views between X and Y. Of 

course, Y will want to say that there's a difference: X is unreasonable and so Y's 

acts of coercion are justified. Y's beliefs are reasonable and not merely Y's 

beliefs. But X will point out that this claim cannot be made good: recognizing the 
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burdens of judgment shows how different persons can affirm different and 

conflicting comprehensive doctrines. 

Y says that recognizing the burdens of judgment implies toleration only 

among reasonable doctrines, and because X is unreasonable, toleration does 

not extend to him. But, again, X will say that the burdens of judgment apply to 

Y's beliefs as well. How could Y deny this, given that it is Y who assumes that all 

reasonable doctrines, including Y, are subject of the burdens of judgment? Thus, 

if toleration toward other reasonable doctrines is in virtue of recognizing these 

burdens, then it implies toleration towards X's doctrine as well. 

Y has one more retort. The burdens of judgment argument says that it is 

illegitimate (i.e., unreasonable) for one doctrine to impose its views on another 

doctrine unless the former doctrine can reasonably reject it. And because the 

latter doctrine is, by definition, unreasonable, it can be reasonably rejected. This 

response may not satisfy X, but it shows how Y can make a coherent distinction; 

Y can reasonably reject X, but X cannot reasonably reject Y. This is promosing 

until we consider what "reasonable rejection" means for Rawls. A doctrine can be 

reasonably rejected if (1) it is incoherent, (2) it does not wish to propose fair 

terms of cooperation that it will willingly accept, given that others accept these 

terms, (3) it does not accept the burdens of judgment (PL, 48-65). The problem 

is the both X and Y are similar in all these respects. The difference is that X 

accepts what Y believes to be an unreasonable conception of the person. Aside 
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from this difference, however, X is willing to propose what it considers to be fair 

terms of cooperation, it has a coherent doctrine (probably more coherent than 

Y'sl), and it accepts the burdens of judgment. Thus, there is no sense in which Y 

can reasonably reject X whereas X cannot reasonably reject Y without appealing 

to a bald difference in belief about the appropriate conception of the person. 

In conclusion, Rawls's argument from the burdens of judgment 

undermines the ability to defend the reasonable political conception against 

those who reject it. Of course, Rawls will want to resist this conclusion. So in the 

next section I consider the possible responses that a Rawlsian liberal can give to 

unreasonable doctrines (as judged by Rawls's theory) that make this claim. 

Before I consider these responses, it is worth noting that Rawls's 

argument is a variation on an enduring liberal challenge to understand and 

account for an ideal of toleration. Among recent liberal theories, the challenge is 

understood in terms of advocating a liberal principle of neutrality or impartiality 

within the context of developing principles of justice for legitimating the coercive 

use of state power. Note that the ideal of impartiality, however, is always 

circumscribed by the idea of reasonableness, at least among recent liberal 

theorists. For example, Rawls political liberalism aims to confront a limited 

question, "How can ail reasonable people affirm a single political conception of 

justice?" The answer, in large part, is by maintaining a suitable impartiality 
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among reasonable doctrines. The goal, then, is to establish impartiality among a 

subset of comprehensive doctrines. 

But to assess the true promise and limitations of modern liberal theory, 

the question is not whether impartiality among reasonable doctrines is an 

intelligible goal, but how it is possible to account for this impartiality and respond 

to those political elements excluded from, and in conflict with, the resulting liberal 

theory. The question of stability among reasonable doctrines — the motivation 

for developing Political Liberalism — is an important question. But this question 

must be combined with the other question that is not very often placed in full 

view: how does political liberalism address (what the theory judges as) the 

unreasonable doctrines that are excluded from devising terms of political 

association? 

III. Confronting the Unreasonables 

To consider how Rawls might respond to the disabling application of his 

burdens of judgment argument, we can consider generally how Rawls might 

respond to what he judges as an unreasonable doctrine.^ Suppose that we 

^ Reasonableness for Rawls applies to doctrines and persons, among other things. Although 
reasonable doctrines are distinct from reasonable persons, he closely links the two. For example, 
he writes,"... among the [comprehensive] views that develop are a diversity of reasonable 
comprehensive doctrines. These are the doctrines that reasonable citizens affirm and that political 
liberalism must address" (PL, 36). In a later section he assumes that "reasonable persons affirm 
only reasonable comprehensive doctrines" (PL, 59). 
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confront an unreasonable comprehensive doctrine that does not accept a 

political conception of justice that has attained an overiapping consensus. Then 

what should a good Rawlsian liberal do? Rawls writes, "That there are doctrines 

that reject one or more democratic freedoms is itself a permanent fact of life, or 

seems so. This gives us the practical task of containing them — like war or 

disease — so that they do not overturn political justice" (PL, 64fn). He repeats 

this idea in several, less colorful, ways. For example, he writes, "Political 

liberalism assumes that, for political purposes, a plurality of reasonable yet 

incompatible comprehensive doctrines is the normal result of the exercise of 

human reason within the framework of free institutions of a constitutional 

democratic regime. Political liberalism also supposes that a reasonable 

comprehensive doctrine does not reject the essentials of a democratic regime. 

Of course, a society may also contain unreasonable and irrational, and even 

mad, comprehensive doctrines. In their case, the problem is to contain them so 

that they do not undermine the unity and justice of society" (my italics, PL, xvii). 

These passages suggest that it becomes rather urgent to determine 

whether one's own views are reasonable or not according to the lights of Rawls's 

theory. Who are these Unreasonables? Rawls provides very few examples, but 

he does answer the question at several levels of abstraction. On one level his 

answer is that any person or doctrine that does not endorse the political 

conception is unreasonable. In this sense the content of the unreasonable is 
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specified, in part, by whatever is incompatible with the content of a reasonable 

political conception of justice. He makes this abstract answer more concrete 

when he writes that "Political liberalism also supposes that a reasonable 

comprehensive doctrine does not reject the essentials of a democratic regime" 

(PL, xvii)). The idea is that a reasonable political conception will not reject the 

basic structure of constitutional democracies; thus, unreasonable doctrines 

include those that would subvert constitutional democracy. He also makes this 

abstract answer slightly more concrete when he describes reasonable public 

political debate as debate about how to balance the political values that derive 

from the fundamental idea of a fair system of cooperation among persons 

conceived as free and equal; thus, unreasonable doctrines are any that would 

refuse to debate political questions in terms of these fundamental political ideas 

(PL, 243). 

In each of these cases we discover the content of the reasonable (and 

unreasonable) by consulting the content of the reasonable political conception. 

As noted earlier, however, Rawls discusses the Idea of the reasonable in a 

different manner: he describes aspects of reasonable persons and reasonable 

doctrines independent from the content of the political conception. These 

discussions, of which the burdens of judgment comprise one part, serve to 

provide a rough sense of the idea of reasonableness itself. For example, he 

describes reasonable persons as those who are ready to propose fair terms of 
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cooperation and follow them as long as others do and are willing to recognize 

the burdens of judgments and the consequences thereof (PL, 54). He also 

describes the characteristics of a reasonable doctrine, but he does so in very 

general terms. He says that "the account of reasonable comprehensive doctrines 

is deliberately loose. We avoid excluding doctrines as unreasonable without 

strong grounds based on clear aspects of the reasonable itself. Otherwise our 

account runs the danger of being arbitrary and exclusive" (PL, 59). To avoid the 

danger of arbitrarily excluding comprehensive doctrines from the opportunity of 

participating in the overlapping consensus, a notion of reasonableness 

independent from the content of the political conception is very general — too 

general to provide a foothold for clearly identifying the substantive contrast 

between reasonable and unreasonable doctrines, although his characterization 

of reasonable persons is a step in this direction. In any case Rawls 

acknowledges in a later writing the need to provide more clarity about the idea of 

reasonableness: "I grant that the idea of the reasonable needs a more thorough 

examination than Political Liberalism provides" (PL, 138). 

He does provide at least one paradigm case of an unreasonable doctrine: 

the position that the Catholic Church should be an official state religion within a 

pluralist society. He writes, "we say that such a doctrine is unreasonable: it 

proposes to use the public's political power. . .to enforce a view.. .about which 

citizens as reasonable persons are bound to differ uncompromisingly. When 
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there is a plurality of reasonable doctrines, it is unreasonable or worse to want to 

use the sanctions of state power to correct, or to punish, those who disagree 

with us" (PL, 138). When there is a plurality of reasonable doctrines, it is 

unreasonable or worse to use state power to correct or punish those who 

disagree, if they are all reasonable. So far so good. But what Rawls 

characteristically fails to emphasize is that it is perfectly reasonable to use state 

power to correct or punish those who disagree with us, if they are unreasonable. 

Let us suppose, then, that a band of Rawlsian political liberals confront a band of 

persons who hold an unreasonable doctrine, such as the Catholic doctrine that 

Rawls rules out. What kind of dialogue and defense can we expect a Rawlsian 

liberal to offer these persons whose views are about to be suppressed? 

The Moral Argument 

Political liberals can argue that a political conception of justice is more 

valid, contains more truth, or provides better reasons than unreasonable 

comprehensive doctrines, and that is why the imposition is justified. Rawls 

appears attracted to this type of response when he several times refers to the 

"very great values" of a democratic political culture. For example, he writes, "The 

virtues of political cooperation that make a constitutional regime possible are, 

then, very great virtues. I mean, for example, the virtues of tolerance and being 

ready to meet others halfway, and the virtue of reasonableness and the sense of 
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conception of justice, they constitute a very great public good, part of society's 

political capital. Thus, the values that conflict with the political conception of 

justice and its sustaining virtues may be nomnally outweighed because they 

come into conflict with the very conditions that make fair social cooperation 

possible on a footing of mutual respect" (PL, 157). 

One idea could be that the political values Rawls identifies have a validity-

conferring pedigree — the political values have emerged from democratic 

practices and this historical derivation provides special warrant on behalf of 

these values. Throughout his writing he emphasizes that political liberalism "is 

expressed in terms of certain fundamental ideas seen as implicit in the public 

political culture of a democratic society" (PL, 13). Further, he often appeals to 

this pedigree as a rationale for introducing the fundamental ideas of political 

liberalism.'' The political liberal, therefore, may argue that the values that emerge 

from the democratic traditions have a superior pedigree to the values that 

emerge from (the probable hierarchical structure of) unreasonable doctrines. 

This explains why political values are very great and unreasonable values are 

'' He writes, for example, "Since we start within the tradition of democratic thought, we also think 
of citizens as free and equal persons" (PL, 18-19); further, "The idea of responsibility for ends is 
implicit in the public political culture and discernible in its practices" (PL, 34); and, "we sun/eyed 
three respects in which persons are regarded as free, and have noted that in the public political 
culture of a constitutional democratic regime citizens conceive of themselves as free in these 
ways" (PL, 34). 



less great. And this difference warrants imposition in one direction only (from the 

reasonable to the unreasonable). 

Rawls could say this, but he doesn't. He wishes to avoid these kinds of 

claims. He writes, for example: "We need not... say that political values are 

intrinsically more important than the other values and that is why the latter are 

over-ridden. Having to say that is just what we hope to avoid, and achieving an 

overlapping consensus enables us to do so" (PL, 157). Political values are very 

great, but political liberals are not to claim that they are any better or any worse 

than other values.® 

Consider another potential Rawlsian argument: the shared principles and 

conceptions of practical reason are correct and valid and these principles yield 

Rawls's political conception of justice. "Political liberalism," Rawls writes, "has an 

account of objectivity that suffices for the purposes of a political conception of 

justice" (PL, 116). Later, he adds, "if a conception of justice is correctly founded 

on correctly stated principles and conceptions of practical reason, then that 

conception of justice is reasonable for a constitutional regime" (PL, 126). The 

political liberal, it appears, could argue that the political values are more correct 

than values from unreasonable doctrines because they derive from the correct 

® This excerpt is puzzling in another regard; the feet of reaching an overlapping consensus does 
not avoid confrontation if the dialogue is between the reasonable consensus and then everyone 
else. Thus, reaching an overlapping consensus does not enable political liberals to avoid 
disagreement. 
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principles of practical reason. And this difference justifies the imposition on 

unreasonable doctrines. 

Rawls could say this, but, in fact, he doesn't. About his political 

constructivism, Rawls writes, "Reasonableness is its standard of correctness, 

and given its political aims, it need not go beyond that" (PL, 127). If the hope is 

to find some hook outside the political conception of justice, such as a notion of 

"correct" principles of practical reason, then Rawls's discussion of objectivity will 

disappoint. Rawls's account of objectivity is characterized through the political 

conception itself, not by some prior notion of correct practical reasoning. He 

writes, "To say that a political conviction is objective is to say that there are 

reasons, specified by a reasonable and mutually recognizable political 

conception . .. sufficient to convince all reasonable persons that it is reasonable. 

Whether such an order of reasons actually obtains, and whether such claims are 

in general reasonable, can only be shown by the overall success overtime of the 

shared practices of practical reasoning by those who are reasonable and 

rational, and allow for the burdens of judgment" (PL, 119). 

In this excerpt Rawls characterizes objectivity and correct judgment in 

terms of reaching an overlapping consensus of all reasonable comprehensive 

doctrines by all reasonable people. Among reasonable doctrines, this account of 

correctness and objectivity is good enough to justify impositions on unreasonable 

doctrines. It is not obvious, however, the extent to which this reply would make 
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clear to the unreasonable doctrines why the reasonable doctrines think it is 

permissible to coerce them, especially when the unreasonable doctrines cannot 

help but think of reasonable liberal beliefs as just their liberal beliefs, rather than 

reasonable beliefs. 

The Practical Argument 

Political liberals can argue that enforcing a political conception of justice 

promotes stability (a great good). Rawls writes, "the other reason political values 

normally win out is that severe conflicts with other values are much reduced. 

This is because when an overiapping consensus supports the political 

conception, this conception is not viewed as incompatible with basic religious, 

philosophical, and moral values" (PL, 157). This response will seem out of place 

to the current disputants, given that suppressing them creates severe conflict 

rather than reduces it Yet the idea is intelligible as a general goal. Coercing the 

fringe of unreasonable doctrines will generate order and maintain the good of 

social stability over time. Certainly Rawls is committed to this consideration, "we 

are to recognize the practical impossibility of reaching reasonable and workable 

political agreement in judgment on the truth of comprehensive doctrines, 

especially an agreement that might serve the political purpose, say, of achieving 

peace and concord in a society characterized by religious and philosophical 

differences" (my italics, PL, 63). In this excerpt Rawls states that the political goal 
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is to reach peace and concord, and establishing a comprehensive doctrine as 

the grounds for the use of state power will not create this concord. The implicit 

message is that establishing a distinctive politically liberal conception might 

create peace and concord.® 

This practical aim is central to Political Liberalism: "The aim of justice as 

fairness, then, is practical: it presents itself as a conception of justice that may be 

shared by citizens as a basis of reasoned, informed, and willing political 

agreement" (PL, 9). Later, he writes, "I note briefly how a well-ordered 

democratic society meets a necessary (but certainly not sufficient) condition of 

realism and stability. Such a society can be well-ordered by a political conception 

of justice so long as, first, citizens who affirm reasonable but opposing 

comprehensive doctrines belong to an overlapping consensus: that is, they 

generally endorse that conception of justice as giving the content of their political 

judgments on basic institutions: and second, unreasonable comprehensive 

doctrines (these, we assume, always exist) do not gain enough currency to 

undermine society's essential justice." (PL, 39). 

While practical considerations are central to Rawls, it is worth 

emphasizing that the stability argument is a practical consideration within a moral 

argument in temns of reasonableness. For example, Rawls distinguishes stability 

from stability for the right reason". Stability for the right reasons is the idea that 

® His discussion this possibility explicitly in Part Two, Lecture Four, "The Idea of an Overlapping 
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comprehensive doctrines accept the political conception on the terms of the 

political conception. The political values derive from within a freestanding political 

conception that elaborates the idea of a fair system of cooperation among 

citizens regarded as free and equal. These values do not derive from any 

particular comprehensive beliefs. Stability attained by striking a bargain or 

securing the right mixture of beliefs from reasonable doctrines would not be 

consistent with Rawls's moral idea of a reasonable political conception. Thus, a 

Rawlsian liberal would not rely solely on the positive benefit of peace and 

concord as a sufficient justification for oppressing the few (unreasonable 

doctrines). The appeal must be to the reasonableness of the imposition. 

The Epistemic Argument 

Political liberals can argue that their beliefs are less susceptible to the 

burdens of judgment than unreasonable views. The idea Is that unreasonable 

values are truly burdened by their many difficulties in practical reasoning 

whereas political values lack these difficulties, and this difference explains why 

the imposition is justified. It does not appear that Rawls anywhere argues for this 

view. Rawls argues, in fact, that all reasonable doctrines and reasonable 

persons are susceptible to the burdens of judgment. This must be so in order to 

explain why it is that reasonable people disagree. This admission also accounts 

Consensus" (see especially 158-168). 



for why we ought to be tolerant to a wide range of beliefs and doctrines. He does 

not appeal to the idea that the line between reasonable and unreasonable 

doctrines is to be drawn in virtue of susceptibility to burdens of judgment. He can 

not, given that he assumes that reasonable persons themselves are susceptible 

to these burdens. Rawls is always careful to describe political liberalism as a 

freestanding moral argument; he does not attempt to argue for his view on 

epistemological grounds about burdens of judgment. His account of truth and 

objectivity, for example, is specifically nested within a moral conception of 

reasonableness. Unlike Barry, Rawls does not explicitly try to bottle the debate 

between reasonable and unreasonable doctrines in terms of an epistemological 

dispute. 

No Argument 

Political liberals can refrain from arguing anything at all. They can simply 

respond with repression. This, in fact, appears to be Rawls's favored view. The 

point is not to argue with unreasonable doctrines. The point is to contain them. 

Rawls tells us that unreasonable people will unreasonably say that their beliefs 

are alone true and that imposing these beliefs on others is justified because the 

beliefs are true and not because they believe them (PL, 61). This is oppressive. 

Reasonable people, on the other hand, will say that their beliefs are reasonable 

and that imposing these beliefs on unreasonable people is justified because the 



75 

beliefs are reasonable and not because they believe them. In the face of this 

stand-off, Rawls Instructs political liberals to contain and repress the 

unreasonable doctrine on the model of containing war and disease. 

In summary, Rawls's writings suggest that a dialogue with unreasonable 

doctrines may proceed in one of four directions. The argument I developed in the 

last section is that Rawls's account of the burdens of judgment disables any 

dialogue that the political conception can use to engage unreasonable doctrines. 

Unreasonables will note that if reasonable persons can deny impositions 

amongst themselves because of the burdens of judgment, then these 

unreasonable doctrine can deny the justifiability of impositions on them for the 

same reason. Rawls's only response can be that political liberals are not 

susceptible to these burdens, but Rawls does not even try to argue this point and 

explicitly denies it when he assert that all reasonable persons are subject to the 

burdens of judgment. Thus, the attempt to address the unreasonables by means 

of this third response will not succeed. Rawls must abandon the argument from 

the burdens of judgment if he hopes to converse with the persons and doctrines 

that Rawls's doctrine aims to suppress. 

IV. Conclusion — The Harshness of Reasonableness 
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In this last section I consider a general and pervasive dissatisfaction with 

Rawls's account of liberalism that is an extension from examining his burdens of 

judgment argument. Recall that Rawls motivates the idea of an overlapping 

consensus from four stylized facts about modern societies: (1) an acceptable 

diversity of beliefs is a permanent feature of democratic society; (2) eliminating 

this diversity would require the oppressive use of state power; (3) a democratic 

regime will not succeed without the support of most politically active citizens; (4) 

the political culture itself contains fundamental intuitive ideas for deriving a 

political conception of justice (PL, 37-38)/ 

Striving for an overlapping consensus is a natural response to these facts: 

we want to gather fundamental intuitive ideas to construct a political conception 

of justice to regulate the basic institutions of society. And we want to devise the 

political conception so that all acceptable comprehensive doctrines can agree to 

its terms as the appropriate vocabulary for reasoning about constitutional 

essentials and basic terms of political co-existence. Rawls offers the image of a 

political conception as a module that can be extracted and appended to all 

reasonable comprehensive doctrines. 

If we accept political liberalism as Rawls develops it, how are we, as 

political liberals, supposed to engage those who reject the account? The task, 

Rawls says, is to contain unreasonable doctrines. I considered this response in 

^ He mentions a fifth stylized fact that condenses features of the first four. See (PL, 58). 



the last section (see (4) above). This response indicates that political liberals are 

not required to provide any further conversation or explanation for imposing 

these reasonable beliefs on others. 

Yet does it not seem reasonable that we must attempt to explain why the 

values within an overlapping consensus are better than the values that are about 

to be suppressed? Put it this way: if we use the overlapping consensus of values 

to coerce others, do we not treat them disrespectfully if we have nothing more to 

say than that they are unreasonable? Just as it is disrespectful or worse to 

impose a view on those who reasonably reject the view (Rawls's argument 

against the Catholic crusader), it is disrespectful or worse to impose a view on 

others without even claiming that the view has greater merit than theirs. Rawls's 

account does not give the respect due to the traditions that would be lost by 

institutions of a Rawlsian liberal order and the persons whose ideals are being 

forced to die. The respect due need not be acquiescence. This depends on the 

details of the unreasonable ideal. Unreasonable doctrines range both in their 

content and their protocols for accommodating those with whom they disagree. 

Many of these don't want war: they want to be left alone, or they want to impose 

their conception on others well short of killing people to do it. Respecting these 

traditions requires an explanation for suppressing their views. That is the point. 

Unreasonable doctrines, within a wide range, deserve to be addressed. 
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To show how egregious this lack of engagement can be, consider that we 

find tucked in a footnote near the end of Political Liberalism the claim that "any 

comprehensive doctrine that leads to a balance of political values excluding that 

duly qualified right in the first trimester is to that extent unreasonable; and 

depending on details of its formulation, it may also be cruel and oppressive" (PL, 

244). This judgment is dramatic. It shows reasonableness at work: the political 

liberal judges that pro-lifers are unreasonable. Thus, by implication, the pro-life 

voice is to be excluded from political debate. The ease with which this judgment 

of unreasonableness flows from the text on the vexing issue of abortion should 

give us reason for pause, especially when we recall Rawls's earlier suggestion 

that unreasonable doctrines are to be contained on the model of war or disease. 

Liberals must engage an audience that Rawls's approach appears to dismiss (in 

a footnote!). Rawls's approach invites judgments of unreasonableness as a 

blank check to suppress others with whom they disagree. 

Let's consider this oversight in another context. Political liberalism offers 

an account of objectivity defined by its constructivism and conception of the 

reasonable. Political constructivism would deny that reasonable judgments are 

true, or probably true, of an independent order of values. Rawls's constructivism 

is in keeping with his forbearance from claiming that very great values are better 

or more valid than other values. Rawls wishes to respond to the Thomist by 

saying that political values are "very great". But political liberals are not to say 



that their view Is true, or Thomism false. Does this restraint in judgment seem 

like a satisfactory response to the Thomist whose values are to be suppressed 

within Rawls's liberal order? Consider again how Rawls handles disputes that 

arise from foundational values and claims within metaphysics and epistemology: 

Even when we think political constructivism gives a sufficient public basis of 

justification for political questions, we may not think, when we see things as 

individuals, or as members of religious or other associations, that it gives the full 

story about the truth of its principles and judgments. These further claims political 

constructivism neither asserts nor denies. As I have said here it does not speak. 

It says only that for a reasonable and workable political conception, no more is 

needed than a public basis in the principles of practical reason in union with 

conceptions of society and person. Political constructivism does not criticize, 

then, religious, philosophical, or metaphysical accounts of the truth of moral 

judgments and of their validity" (PL, 127). 

This forbearance does not suffice for addressing the unreasonable doctrines. 

Toleration is a noble ideal. But toleration turned toward philosophy itself is not. 

Rawls says, "The aim of justice as fairness, then, is practical: it presents itself as 

a conception of justice that may be shared by citizens as a basis of a reasoned, 

informed, and willing political agreement. It expresses their shared and public 
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political reason. But to attain such a shared reason, the conception of justice 

should be, as far as possible, independent of the opposing and conflicting 

philosophical and religious doctrines that citizens affirm. In formulating such a 

conception, political liberalism applies the principles of toleration to philosophy 

itself (my italics, PL, 9-10). A philosophical toleration that brackets its 

explanatory picture so as not to offend reasonable comprehensive doctrines 

does not give respect to the persons and traditions that are to be coerced in its 

name. Rawls's constuctivism will not do. 

I wish to explain further this last point. Rawls offers the image of a module 

that can be extracted from the complexities of comprehensive doctrines. Just 

where Rawls wishes to forbear is the place where liberals must engage if they 

are to treat the believers of unreasonable doctrines as the reasoning people they 

are. Of course, there are times when no explanation is the only option. There are 

times when the prospect of mortal combat requires that words do not matter. But 

the political conception of justice that Rawls advocates rules out many long

standing illiberal traditions and persons. These traditions have a long history of 

reasons that they appeal to for support. Christian and Muslim Fundamentalists 

are typically not like Nazi followers of Hitler. They are not aiming to exterminate a 

race of people, and those that are should certainly be treated much differently 

than those that aren't. Most, in fact, have arguments for their views. They do not 
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begin with the assumption that society is a system of fair cooperation among 

citizens regarded as free and equal. They are not Rawlsian liberals. 

When we coerce others in the name of our political values, we do a 

dissen/ice to ourselves and others when we do so with no further explanation 

than that they offend free-standing political values. To treat unreasonable 

persons as the reasoning beings that they are requires an explanation for the 

political values that appeals to an account of objectivity that engages just the 

controversial issues in epistemology and metaphysics that Rawls explicitly 

wishes to avoid. Reasoning people go there, and so must political theory. While 

couching a freestanding political theory within comprehensive doctrines political 

liberals calls reasonable will placate comprehensive doctrines political liberals 

call reasonable, this approach will justifiably not satisfy those unreasonable 

doctrines whose traditions are at stake. 

The extent to which these reflections conflict with Rawls's theoretical 

approach is not always clear, given Rawls's own textual vicissitudes. On the 

whole, it seems to conflict with Rawls's basic motivation for differentiating 

comprehensive and political beliefs. However, in the face of this basic difference, 

there is at least one passage worth noting in which Rawls's message is 

congruent with the remarks developed here. For a moment, Rawls appears to 

acknowledge a burden of addressing the unreasonable doctrines. He writes, 
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. . . much important disagreement is consistent with objectivity, as the burdens of 

judgment allow. Yet disagreement may also arise from a lack of reasonableness, 

or rationality, or conscientiousness of one or more of the persons involved. But if 

we say this, we must be careful that the evidence for these failings is not simply 

the fact of disagreement itself. We must have independent grounds identifiable in 

the particular circumstances for thinking such cases of disagreement are at work. 

These grounds must also be in principle recognizable by those who disagree 

with us" (my italics, PL, 121). 

This last line is promising. It almost says that unreasonable doctrines 

deserve an explanation for the liberals' reasonable acts of coercion. The grounds 

he refers to in this excerpt, however, will undoubtedly be the free-standing 

political values that Rawls endorses. Thus, this admission does not entail 

engaging the kind of explanation that I believe the unreasonable doctrines are 

due. But at least this response by Rawls goes beyond his other declarations of 

containing unreasonable doctrines on the model of disease or war. 

Note that the requirement for explanation that I suggest (engaging 

contentious issues in epistemology and metaphysics) need not refute Rawls's 

aim of creating an overiapping consensus of very great values expressed 

through a conception of person and society. The point, however, is not to 

conceive of this overiapping consensus as a separable and free-standing 
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module, but (to suggest another image) as the deepest roots within these 

comprehensive views. In keeping with a Rawlsian claim, I grant that a political 

conception should be only as deep as it needs to be, but to justify coercion in its 

name against what the theory judges is an unreasonable doctrine, the theory 

must be deeper (or at least political liberals in good conscience must believe and 

represent it as deeper) than the comprehensive views incompatible with it. And 

apparently, a Rawlsian political liberal cannot assert this claim from within the 

political conception. Rawls writes, "The intention [of political liberalism] is not to 

replace these comprehensive views, nor to give them a true foundation. Indeed, 

that intention would be delusional, but that Is not the point. Rather, doing that is 

not the business of political liberalism" (PL, xviii). Perhaps giving comprehensive 

doctrines a true foundation is delusional. But what then is the business of 

political liberalism? In large part it is to sanction the repression of unreasonable 

people. And this makes the topic of engaging unreasonable doctrines of first 

importance. The reason that the topic is not of first importance for Rawls is 

explained by the question with which he begins. He asks, "How can all 

reasonable people affirm a single political conception of justice?" This an 

important question. But we must also ask, "What is valuable about 

reasonableness?" And: "How do we explain ourselves to the unreasonable 

people we aim to repress?" Merely describing them as unreasonable is on par 

with the Catholic crusader describing his beliefs as true. 
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This last point is clearly contrary to Rawls's aim to fundamentally 

distinguish comprehensive doctrines from political values. Consider how 

Important it is for Rawls to maintain this distinction: 

Justice as fairness includes an account of certain political virtues — the 

virtues of fair social cooperation such as the virtues of civility and tolerance, of 

reasonableness and the sense of fairness .... If a constitutional regime takes 

certain steps to strengthen the virtues of toleration and mutual trust, say by 

discouraging various kinds of religious and racial discrimination. . .it does not 

thereby become a perfectionist state. . . . Rather, it is taking reasonable 

measures to strengthen the forms of thought and feeling that sustain fair social 

cooperation between its citizens regarded as free and equal. This is very 

different from the state's advancing a particular comprehensive doctrine in its 

own name (my italics, PL, 195). 

Here's one way that taking reasonable measures and advancing a 

particular comprehensive doctrine are not very different they both use state 

power to coerce others into living in accord with their particular conception of 

justice. One notable difference is that those who advance a comprehensive 

doctrine will justify their coercion by claiming that they are correct. Rawlsian 

liberals, on the other hand, will use coercion without claiming that they are 
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correct — oniy that they are reasonable. If I get clubbed over the head by 

someone on the basis of his beliefs, would not that action at least be intelligible if 

he claimed that he acted because he believed in their validity? But what if the 

person abstained from any claim about validity and continued to club me. Does 

that not add Insult to injury? Yet this is exactly what Rawls appears to do by 

refusing to describe the Catholic zealot as anything but unreasonable. In the 

name of preserving the notion of reasonable agreement, Rawls has developed a 

view that allows the liberal to club people without even claiming that they are 

correct in doing so. Do they even need to believe that they are correct? Perhaps, 

in the sense that reasonable people have affirmed these beliefs within an 

overlapping consensus. But when an unreasonable doctrine says, "you're 

wrong", then what? To defend further ("no, you're wrong and here's why") is to 

acknowledge a position on controversial claims in epistemology and 

metaphysics. To go further is to express a comprehensive view, and only in this 

way can liberals engage those with whom they disagree. Liberals must offer 

reasons why we should endorse impartiality and place these reasons on the 

same table as those who have reasons that imply its rejection. It is a wonder that 

Rawls's writings do not convey a recognition of the oppressiveness of its views: 

"facts of oppression" work both ways.® But given that he does not convey this 

® Rawls states that any pluralistic society bound to follow a single comprehensive doctrine could 
only sustain its singular vision by using the coercive power of the state to force others to conform. 
He calls any such use of state power a "fact of oppression". He writes, "A society united on a 
reasonable form of utilitarianism, or on the reasonable liberalisms of Kant or Mill, would likewise 
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recognition, and instead insists that connprehensive and political values are very 

different, then it is not surprising that his political liberalism provides little 

discussion and little reason to explain itself to those it would oppress. 

Why does Rawls believe that it is so important to distinguish a political 

conception of justice from a comprehensive view? He writes, "We must insist on 

this distinction.... Otherwise we lose sight of the path justice as fairness must 

follow if it is to gain the support of an overlapping consensus" (PL, 203). 

Whatever path this is, arguing that all reasonable persons must be tolerant 

because they must recognize the burdens of judgments will not work for 

developing an account of liberalism that can address the mass of viable 

alternatives that actually exist. Once we accept the challenge of addressing 

unreasonable doctrines, then it is clear that an argument for toleration from the 

burdens of judgment will not succeed. I suspect that we will also be led to 

engage the controversial issues that Rawls's approach asks us to avoid. In any 

case whatever explanation we devise for suppressing the unreasonable 

doctrines in this world, we will not get a foothold through an argument from the 

burdens of judgment.® 

require the sanctions of state power to remain so. Call this 'the fact of oppression'" (PL, 37). See 
also (PL, 138, 152-153). But any liberal order will also require the sanctions of state power to 
contain what it judges as unacceptable illiberal elements in society. Facts of oppression work both 
ways. 
® I gratefully acknowledge the Earhart Foundation's support in the form of a fellowship that funded 
the larger project of which this paper is a part. I also thank Chris Griffin and David Schmidtz for 
their comments on an earlier version of this paper and Allen Buchanan for encouraging me to 
write it. Finally, I wish to acknowledge my debt to (the late) Jean Hampton, whose guidance and 
philosophical insight had a formative influence during my early graduate training. The idea for this 
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paper traces to her influence. For whichever ideas in this essay have merit I dedicate them in her 
memory. 
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CHAPTER THREE: EQUALITY AND RESPONSIBILITY 

In this chapter I examine Ronald Dworkin's liberal egalitarian approach to 

justice. For Dworkin equality is the fundamental moral idea for developing a 

theory of justice. In a four part series that he calls "What is Equality?", Dworkin 

develops his account of justice by interpreting what it means to treat people as 

equals. He divides his account into two parts; a theory of distributional equality 

and a theory of political equality. Among his many arguments, Dworkin claims 

that any apparent conflict between liberty and equality is an illusion: only equality 

is fundamental. He writes, "if we accepts equality of resources as the best 

conception of distributional equality, liberty becomes an aspect of equality rather 

than, as it is often thought to be, an independent political ideal potentially in 

conflict with it" (III, 1). Dworkin also believes that nearly all arguments about 

justice both within Western political culture and contemporary political philosophy 

are arguments about equality. He writes, "[Political arguments] must be capable 

of being understood, in other words, as interpretations or conceptions of equality 

in the abstract sense. In fact, most theories of justice in the contemporary 

literature of political philosophy can readily be understood in that way" (III, 10). 

In this essay I examine Dworkin's account of distributional equality. I will 

argue that, in fact, claims about responsibility ground his interpretation of 
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distributional equality and that his project turns on the (somewhat complicated) 

idea that we are responsible for our ambitions. Thus, we are misled if we believe 

that equality is the most fundamental value to justice (as Dworkin himself 

suggests). The primary lesson from examining Dworkin's egalitarianism is to see 

how his conception of justice relies on the idea that we ought to be held 

responsible, to some degree, for our own actions. The first section of this essay 

examines Dworkin's theory as he explicates it in his Philosophy and Public 

Affairs essays. The second section examines his revised account of distributional 

equality in the Tanner Lectures on Human Values. In the last section I consider 

several extensions and implications once we account for Dworkin's theory in 

terms of claims about responsibility. 

I. Dworkin's Equality of Resources 

Summary of Dworkin's Account of Egualitv 

In this section I reconstruct Dworkin's views.^ Dworkin proposes that 

justice requires that political institutions be arranged to ensure that each person 

in society holds an equal share of resources. Dworkin's egalitarian strategy is to 

understand justice as an abstract claim about equality and then offer a 

substantive distributive account of equality of resources as the best interpretation 
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of what it means to treat people as equals. He writes, "There is a difference 

between treating people equally, with respect to one or another commodity or 

opportunity, and treating them as equals. Someone who argues that people 

should be more equal in income claims that a community that achieves equality 

of income is one that really treats people as equals. Someone who urges that 

people should instead be equally happy offers a different and competing theory 

about what society deserves that title. The question is then: which of the many 

different theories of that sort is the best theory?" (I, 185). This excerpt shows 

how equality functions in his argument. Of any proposed distributional 

arrangement, we are to ask: "But does this distribution really treat people as 

equals?" Said again: whenever Dworkin assesses competing claims about which 

distributive principles are appropriate, his criterion for evaluation is whether the 

distribution treats people as equals.^ It does, he argues, only if resources are 

shared equally. 

^ This section is based on material in three articles: "Part I: Equality of Welfere", "Part II: Equality 
of Resources" and "Foundations of Liberal Equality". 
^ This strategy characterizes his writing in "Part I Equality of Welfare" and "Part II Equality of 
Resources." He describes this strategy in the beginning of Part I. Throughout Part II, he then 
discriminates among competing distributive principles on the criterion of which principle best treats 
persons as equals. For an explicit show of this strategy, see (Part II, 285, 295, 312, 331, 336, 
338). Consider just one example. In Part I he rejects equality of resources as a suitable 
distributive principle. He says, "Our question is. If (impossibly) we could achieve equality of 
welfare in some one of these conceptions, would it be desiratjie, in the name of equality, to do 
so?" (I, 197). In a later writing, he replaces the phrase "treating people as equals" with a 
reformulated abstract egalitarian principle. He writes, "Any genuine contest between liberty and 
equality is a contest liberty must lose. I make that bold claim because I believe that we are now 
united in accepting the abstract egalitarian principle: govemment must act to make the lives of 
those it governs better lives, and it must show equal concern for the life of each" (Part III, 7). 
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Consider a simple example to illustrate what Dworkin means by equal 

resources. Ten people are shipwrecked on an island and wish to treat people as 

equals in the distribution of resources. What should they do? Dworkin's first 

proposal: create an auction in which everyone is given an equal number of 

clamshells to trade for any valued resource on the island. The equal division of 

clamshells functions to ensure that each person has an equal role in determining 

the resource bundle each person finally chooses. For Dworkin, whatever 

distribution of resources results from this (Walrasian) auction realizes equal 

shares.^ There are two notable features about this scenario. First, no one can 

complain that the distribution is unequal based on the initial features of the 

island. These features form a fixed background for interpreting equality. Second, 

no one can complain that the distribution is unequal because of the distribution 

of others' preferences. Whether everyone or no one bids for the same beach 

property has no bearing for disputing the equality of the outcome. Equal shares 

just means whatever each person can acquire at market price given an initial 

equal allocation of bargaining chips. 

The example illustrates how Dworkin wishes to measure equal shares of 

resources. He says, "...the true measure of the social resources devoted to the 

life of one person is fixed by asking how important, in fact, that resource is for 

^ For details about the concept of a Walrasian equilibrium, see Hal Varian's Microeconomic 
Analysis, pp. 331-337. 
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others" (Part II, 289).'* There are several possible standards of measurement. He 

could argue, for example, that equal shares should be measured In terms of 

expected welfare levels. On this view a person who doesn't like the initial 

features of the island might complain about the bad weather and be 

compensated with extra resources to make him feel just as well as each other 

person. He could also have argued that equal shares should be measured as the 

same amount of stuff allotted to each person, as if all resources could be poured 

into the same size measuring cup. But Dworkin proposes that we measure equal 

shares by the opportunity costs of holding that share. The kind and degree of 

projects I can pursue depends on what they cost to others. Thus, what there is 

and what others want are exogenous constraints on any decision 1 make about 

how to spend my allocation of clam shells and what the final outcomes will be. 

No doubt this auction mechanism is an intriguing proposal. As Dworkin 

says, "people should pay the price of the life they have decided to lead, 

measured in what others give up in order that they can do so" (my italics. Part II, 

294). That is the whole point of the auction mechanism: to insist that equality be 

measured through opportunity costs.® The issue I wish to explore is how to 

" Dworkin's idea is tine notion of an opportunity cost in economic theory. If I buy a good, then the 
opportunity cost is whatever else 1 could have purchased if I hadn't purchased this particular good. 
These costs, in a market system, will always depend on what others are willing to spend on any 
given resource. Suppose that the market clearing price of beach front property is 10 clam shells. 
This price reflects what others are willing to pay for that property in order for the market to clear, 
given their various preferences. Thus, every purchase I make, in addition to reflecting what the 
good is worth to me, reflects what the good is worth to others as well. 
® Dworkin elaborates a more complete conception of the auction to handle the complicating 
factors of a dynamic community with labor, investment, trade, and various contingencies of good 
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understand the grounds of this interpretation. It has an appeal, but why? Why 

exactly do opportunity costs matter for determining a just distribution of 

resources? is it informative to say, as Dworkin does, that we measure equal 

shares through opportunity costs because that's what equality demands? 

I will argue that the answer to this last question is "no", but before I do so, 

I wish to raise a related issue. For Dworkin his notion of resources includes not 

only the valued parts of the island, such as beach front property and fresh water 

trout, but characteristics of the person, such as talent, good health, and 

temperament. For Dworkin our concerns for equalization should include anything 

that one person might value or find hindering for pursuing her goals and 

ambitions in life. He says, "The distinction required by equality of resources is the 

distinction between those beliefs and attitudes that define what a successful life 

would be like, which the ideal assigns to the person, and those features of body 

and mind or personality that provide means or impediments to that success, 

which the ideal assigns to the person's circumstances" (Part II, 303). Thus, 

Dworkin insists on a fundamental distinction between the person and the 

person's circumstances. Circumstances describe the sphere of resources that 

and bad luck throughout life. For Dworkin the question is always how to understand what 
constitutes an equal share of resources for each person in that context. And the general answer is 
always the same. We are to imagine the person as someone who forms goals in life and chooses 
resource bundles with a sense of what the pursuit of this goal, and the choice of the 
corresponding resource bundles, will cost others. Each person learns this sense of cost by 
participating in a type of auction and bidding on the valued resource. These details — captured in 
his scheme of hypothetical insurance markets — always preserve the central notion of opportunity 
cost. 
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are to be distributed equally. Ambitions and goals, preferences and convictions: 

these Identify the sphere of the person. They are the basis for the distribution. 

Equality of resources aim to make persons' circumstances equal given persons' 

ambitions. Making sense of the details of this distinction present interesting and 

perhaps Insurmountable challenges, but I will not pursue them here.® Instead, I 

wish to ask the following basic question: Why should the distinction between 

persons and resources be made In this general way? Is It infomnatlve, we might 

again ask, to say that we make this distinction because that's what equality 

demands? Is this distinction in the name of equality? Again, I will argue that the 

answer to this last question Is "no". 

Let us compact the discussion: Dworkin's theory of distributive justice 

asserts that X Is to be distributed equally to all P, where X is a resource and P is 

a person. An equal distribution is measured in opportunity costs through an 

auction mechanism. Resources include anything that is a means or impediment 

for pursuing an identifiable goal. Goals do not count as resources. We can not 

bid for goals. We identify our goals and bid on resources that we believe promote 

® For example, an immediate technical problem for this broad interpretation of resources is that 
we cannot exchange body parts or personal attributes like other pieces of property. Thus, the 
conceptual challenge is how (or whether) to compensate individuals in terms of impersonal 
resources (those things which can be traded) to effect an equal distribution of all resources, 
including both personal and impersonal. Dworkin's compensation scheme modeled on 
hypothetical insurance markets is his means for conceiving how this compensation might 
preserve an equality of all resources and express the opportunity cost approach for measuring 
equality. Advances in genetic technologies offer a more direct means of exchanging personal 
resources, which raises very difficult issues both about the egalitarian stance toward the use of 
these technologies and the extent to which the distinction Dworkin provides is sustainable. But I 
will not pursue these issue here. 
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these goals. Thus, Dworkin's interpretation of equality depends on clarifying two 

issues: (1) how to measure resources to show that each person has an equal 

share, (2) what resources are. 

Responsibility and the interpretation of Equality 

Consider (1). Why exactly do opportunity costs matter for determining a 

just distribution of resources? He writes, "equality of resources uses the special 

metric of opportunity costs: it fixes the value of any transferable resources one 

person has as the value others forego by his having it" (Part III, 26). Is a 

measure of opportunity cost a demand of equality? Programmatically, Dworkin 

answers that this measure expresses what it means to treat persons as equals. 

But the details of Dworkin's defense reveals a more telling ground. 

Dworkin argues that equality of resources is superior to equality of welfare, as an 

interpretation of equality, because the latter does not capture the intuitive notion 

that persons should be responsible for how the pursuit of their ambitions affect 

others. Take a person who "knows, or at least ought to know, that if he cultivates 

some expensive taste in society dedicated to equality of enjoyment, for example, 

and is compensated, then that will decrease the enjoyment available to others. If, 

knowing this, he chooses the more expensive life then he does not deserve 

compensation" (Part I, 237). 
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This excerpt says that carefully cultivated expensive tastes do not deserve 

an income to equalize welfare with another's carefully cultivated modest tastes. 

Opportunity costs force persons to 6earrespons/M/(/for their expensive tastes. 

These claims form the basis for Dworkin's advocacy of the auction mechanism: 

people ought to be held responsible for bearing the opportunity costs of pursuing 

their ambitions (Part 11, 288; Foundations, 39)/ Dworkin does not make this point 

explicit in these writings, but the opportunity cost approach serves to map 

intuitions about responsibility into an egalitarian framework. 

Consider (2). Why s/iou/d the distinction between persons and resources 

be made as Dworkin makes it? Is this distinction in the name of equality? 

Consider this: placing a boundary between resource and person requires a 

conception of the person. This point is simple enough, but let us take pause to 

note what it says. The ideal of equality that Dworkin identifies is the notion of 

treating people as equals. We must have some conception of the person in mind 

to interpret what it means to treat them equally, else we would not know what to 

treat equally. 

This point has the corollary that no egalitarian advocates the equal 

distribution of everything. The point is to distribute to persons, not to have equal 

distributions floating in space. Persons, at least, are left out of the calculation. 

This idea may be too simple, of course: what if a person has more expensive health needs? 
Shouldn't we distinguish between preferences and needs for determine what should be distributed 
to whom? Dworkin addresses this topic by imagining hypothetical insurance markets to cover the 
distribution of handicaps throughout society. 1 will not examine this proposal here. 
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They are what it is for. Thus, any egalitarian program committed to placing a 

boundary on the proper objects of distribution—that is, any egalitarian program 

— relies on this background. Interpreting an ideal of equality, then, relies on a 

prior conception of the person. 

Dworkin's own conception of the person is barely explicit but clear 

enough. The person is that part of an agent that has purposive goals and 

ambitions for calculating what it is, and what resources are desired, for leading a 

successful life. The activity of choosing our behavior based on these goals 

separates essentially the person from her circumstances. Resources, and the 

resultant distributions, are forthe attainment of these goals (Part II, 302-304). 

Thus, the distinction between person and resource is not in the name of equality 

but in the name of personhood. Dworkin need not deny these claims, and, in 

fact, pursues them in a later writing that I will examine. In summary, Dworkin's 

interpretation of distributive equality relies on two commitments: claims about 

responsibility and claims about personhood. 

Four Uses of Responsibilitv 

in the previous section I claimed that the opportunity cost approach 

serves to map intuitions about responsibility into an egalitarian framework. What 

does responsibility mean? Consider four common but different uses of the idea 

of responsibility. 
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When Y says of X that X is personally responsible^, Y could mean that: 

(A) A sphere of activities is best explained as having occurred due to X's 

behavior. (Y: You are responsible for the news programming. X's rebuttal: No I 

am not. I have nothing to do with news. I program the sports segment.) 

(B) X's behavior is best explained as due to factors under X's control. (Y; 

You are responsible for your excessive drinking. X's rebuttal: No I am not. 

Alcoholism is a disease.) 

(C) X ought to bear the appropriate consequences for what X does. (Y: 

You are responsible for cleaning up this mess. X's rebuttal: No I am not. I did not 

make the mess, so 1 should not be asked to clean it up) 

(D) X is bound by moral obligations or duties. (Y: X is responsible for 

helping others when they are in need. X's rebuttal: I do not care nor admit any 

duty to help strangers.)® 

I will refer to the distinctions above as (A) target responsibility, (B) control 

responsibility (C) action responsibility, (D) obligation responsibility. 

Both (A) and (B) use responsibility in an explanatory sense. A loose wire 

is responsible for the fire. In this use responsibility tracks causation. When we 

attribute responsibility to persons in this explanatory sense, we wish to explain 

the occurrence of the fire in virtue of personal action. We trace the cause to a 

® In this essay I use "individual responsibility" and "personal responsibility" interchangeably. 
3 We sometimes use the idea of responsibility in other ways. For example, we may wish to use 
the notion to describe someone's reliability and predictability, as in "she is responsible; the job will 
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particular target, be it a person or another object. Control responsibility goes 

beyond target responsibility in that control responsibility identifies features 

internal to persons — our having a sense of control — whereas target 

responsibility need not.^° They both have in common that their viability depends 

on explanatory rather than moral norms. We may assert, for example, that X is 

responsible for sports programming or the habits of excessive drinking without 

forming any moral judgments about these behaviors. 

The third use of personal responsibility is about how persons should be 

treated, or what persons should do, in virtue of their behavior. I ought to 

apologize for my actions. Apologizing is to assume the appropriate responsibility. 

I ought to clean up a mess because I brought it about. Cleaning this mess is my 

responsibility. In both cases, I ought to bear appropriate consequences for my 

actions. The responsibilities are mine only because I performed the actions. In 

this sense action responsibility looks backwards to the actions performed. We 

speak of persons being held morally accountable or answerable for what they 

do. 

The last use is about having moral obligations or duties. We speak of 

general responsibilities to others and the environment, or special responsibilities 

get done." Other times, we may use the idea to describe prudent judgments, as in "he is a 
responsible leader." I leave aside these uses. 

In (2) we explain that events occurred as a result of self-authored behaviors. We do not merely 
react to our environment but we respond to it. Debates about free will and determinism often 
engage this sense of responsibility. In (1) target responsibility typically describes spheres of 
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to friends and family. !n this use personal responsibility means moral obligation. 

This obligation may be generated by features of our prior action, but it need not. 

We may be responsible to the environment without believing that this 

responsibility traces to any of our prior actions. Further, a responsibility may 

apply to us from our inaction rather than generated through our action. Despite 

these differences between action and obligation responsibility, they both have in 

common that they express moral claims and provide reasons for action. 

In summary, claims about individual responsibility can be used to explain 

how events happen and how persons interact in this world; or, to morally assess 

our actions, by stating how we should be accountable for what we do or 

describing our general moral obligations. 

Action Responsibility Grounds Equality 

These distinctions allow for some clarification: I will now argue that 

Dworkin grounds his interpretation of equality in a substantive account of action 

responsibility. I will argue for this claim in three steps. 

First, Dworkin appeals to fictional cases as his primary method of 

argument. These fictional cases are common enough among egalitarians that 

they often become the identifying marker for the theorists' position. Thus, when 

G. A. Cohen discusses Dworkin, he discusses "Dworkln's leading example of a 

decision-making authority without engaging claims that we are in control of the decisions we 
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person with expensive tastes. I refer to Louis, who requires ancient claret and 

plovers' eggs in order to reach an ordinary level of welfare" (922). The appeal to 

fictional cases is a trademark of recent egalitarian literature." Dworkin devotes 

over a dozen pages to Louis. The point is to challenge welfarist interpretations of 

equality. Louis deliberately cultivates expensive tastes for exceptionally rare 

culinary delights. Equality of welfare demands that Louis be accorded extra 

resources so that his welfare level be equalized with others who have cultivated 

more modest tastes. Dworkin says that Louis does not deserve compensation, 

and no welfarist account can accommodate this intuition. Dworkin advocates his 

own equality of resources, in part, because it can accommodate this intuition, by 

making Louis pay the opportunity cost for his taste. Before examining these 

specific intuitions, the first step of the argument is just to claim that Dworkin's 

method of argument is to appeal to our responses to fictional cases. He appeals 

to Louis to argue against the welfarist interpretation of equality and he appeals to 

Louis to support his equality of resources. 

Second, we need to ask: What kind of intuitions are these? Dworkin asks 

us to focus on Louis and his expensive taste. The case requires us to view Louis 

as having engaged himself in a series of activities. Louis has engaged a pattern 

of cultivating expensive tastes. Our moral reflection in this case consists in 

make. 
For example, Jonathan Wolff writes, "The basic methodology is typical of a certain style of 

analytical philosophy: it is assumed that egalitarians share a set of judgments about particular 
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connecting his prior actions (the pattern of expensive taste cultivation) with an 

assessment of what he deserves in virtue of having engaged in these activities. 

More to the point, Dworl<in asks us to agree on what Louis does not deserve. 

Dworkin maintains that we will all agree that Louis does not deserve to be 

compensated for having these expensive tastes. Louis incurs a responsibility for 

these tastes at least in the sense that he ought not be given extra resources for 

having them. In other words, Louis ought to be held responsible for the 

consequences of his actions, even if the consequences of his having expensive 

tastes include his enjoying a lower level of welfare than his more moderate 

friends. The case prompts a substantive belief about how we should be held 

responsible for our actions. We have reached the second step of the argument: 

the case prompts intuitions about personal responsibility. 

Third, the moral intuitions prompted by these cases are the basis for 

advocating one interpretation of equality over the other. Dworkin rejects equality 

of welfare in virtue of the intuitions prompted by this example. After his long 

discussion of Louis, Dworkin writes, "I hope the moral of this long section is 

clear. If someone begins anxious to defend some version or conception of 

equality of welfare, but also wishes to resist the consequence that those who 

develop expensive tastes should have more, he will come, in the end, to a very 

different theory of equality" (p. 240). To the question of why equality of resources 

cases or examples, and that the egalitarian project consists of finding a statement of principle 
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is better than equality of welfare, DworFcin's answer is that his account can better 

accommodate the moral intuitions prompted by the Louis case. These intuitions, 

I argue, are about action responsibility. Thus, action responsibility grounds the 

interpretation of equality. 

II. Dworkin's Foundations: Defending Equality through Ethical Theory 

Equality and Ethical Theory 

In a later writing, Dworkin defend his equality of resources by anchoring 

his account of justice within an ethical theory.^^ Dworkin claims that the study of 

ethics is about how to live the good life and the study of justice is about how to 

properly arrange the circumstances for living this good life. Further, he argues 

that only within just circumstances is it possible to live a fully good life. He writes, 

"Once we accept that the best life means responding well to the right 

circumstances, and that the right circumstances are circumstances of justice, we 

become aware of how difficult it is to lead anything like the right life when 

circumstances are far from just" (Foundations, 74). One question that Dworkin 

wishes to answer is, "How do we determine what counts as just circumstances?" 

He replies, "Justice, we said, plays a dynamic role within the life of an ethical 

liberal; it stipulates the resources it is appropriate for him to use, and so helps to 

which generates and unifies these judgments." (98). 
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fix the challenge he faces, In living his life. So if we cannot test a theory of justice 

consequentially, by asking whether it has the right consequences for people's 

interests, we can test it ethically, by asking whether it fits well with our other 

beliefs about how it is appropriate for people to live" (my italics. Foundations, 

101). 

We test requirements of justice by appealing to ethical commitment 

expressed through the best ethical theory. Dworkin argues that appreciating 

formal features within what he calls the "challenge view of ethics" shows that 

justice requires an equal distribution of resources. The puzzle is to understand 

the transition from ethical theory to political theory; from what, in general, makes 

for a good life to a defense of justice as an equal distribution of resources. Here 

is a summary of his argument. 

i. The ethical value of a good life consists in the inherent value of a skillful 

performance in the right circumstances. 

ii. A skillful performance requires that persons assume responsibility 

themselves for deciding how to live. 

iii. The terms for assuming this responsibility ought to be the same for 

each person in the sense that each person ought to face the same abstract 

challenge of living. 

"Foundation of Liberal Equality" in The Tanner Lectures on Human Values (1988). 
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iv. But any unequal distribution of resources implies that persons will face 

different abstract challenges. 

V. Therefore, only an equal distribution of resources is consistent with 

each person facing the appropriate abstract ethical challenge. (Foundations, 

101-104) 

The argument ask us to grasp the just terrain of life's circumstances by 

identifying and fully appreciating the source of ethical value in a well-lived life. He 

hopes to show that those who accept the "challenge model of ethics" expressed 

in the first premise will naturally endorse an egalitarian theory of distributive 

justice expressed in the conclusion. 

This section has two aims. The first is interpretive. As with his previous 

discussion, Dworkin grounds equality in claims about responsibility. But now the 

point is more explicit. Claims about responsibility are expressed through his 

account of personhood within his ethics. The second aim of this section is 

evaluative. I show why Dworkin's argument fails. The interesting result is not 

merely that his argument fails, but that we best understand why his argument 

fails by understanding his theory in terms of claims about responsibility. 

Ethical Theory. Personhood. and Responsibility 
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Dworkin claims that the value of a good life consists in its perfomriance 

rather than its product. Living well is like a "skillful performance of an important 

assignment" (Foundations, 58). This model of ethical value contrasts with the 

"ethical model of impact" which judges the ethical value of a person's life in terms 

of its impact on objective states of affairs. The performance of living is skillful 

only if the life results from the reflective judgments of the performer. Dworkin 

writes, "On the challenge model, that is, it is the performance that counts, not 

merely the external result, and the right motive or sense is necessary to the right 

performance" (Foundations, 78). This claim presupposes a notion about what 

people are: they are performers, intentionally acting on their own conception of 

how to live well. Quinn notes how this view of personhood tends to mirror the 

generic egalitarian approach to justice: "In general terms, equality as the basic 

principle of justice is the product of the assumption of a generically human 

capacity for purposive agency and a generically human motivation to exercise 

that capacity. The combination of my attachment to my purposes and my 

interaction, in forming and pursuing those purposes, with others, equally 

attached to purposes of their own is the psychological kernel of substantive 

egalitarianism" (311-316). All egalitarians rely on some conception of the person 

to place boundaries around the appropriate objects for equalization. In effect 

Dworkin's Foundations provides a conception of the person within his ethics to 

elaborate the implicit conception of the person within his theory of justice. 
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From a basic claim about persons as performers, Dworkin infers a claim 

about persons' ethical responsibilities. The second premise in the argument 

above says, "...it is part of each person's ethical responsibility to choose an 

ethical identity for himself (p. 102). Why should persons bear such 

responsibility? We might think that because we voluntary choose our ethical 

beliefs, we are thereby responsible for them. But Dworkin rejects this view. He 

writes, "People do cultivate tastes, but they do so in response to higher-order 

ambitions that are not in turn deliberately cultivated.... it was no part of any 

argument I have used so far that some or any or all convictions and other 

preferences are voluntarily chosen. Liberal equality does not assume that people 

choose their beliefs about ethics any more than their beliefs about geography" 

(Foundations, 107-108). Yet he also writes, "It does suppose that they reflect on 

their ethical beliefs and that they choose how to behave on the basis of those 

reflections" (Foundations, 108). He says this because he believes that persons 

can only conceive of their lives as a skillful performance if they see themselves 

as choosing behavior based on their reflections. 

Nevertheless, he does not ground his claim to responsibility in this sense 

of choice either. Instead, Dworkin argues that we are responsible for our ethical 

identity because reflections about how to live would be incoherent without 

believing that we are responsible for them. We must believe that our ambitions 

(or at least our ambitions about how to live well) constitute rather than limit what 
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it is to pursue a good life. If our ambitions were mere limitations for our pursuit of 

this good life, then how could persons engage the reflection necessary for life to 

be a genuine performance? They couldn't, because reflection would have no 

point. We are responsible for our ambitions, Dworkin argues, because we must 

see ourselves as responsible to reflect on how to live. This link between a 

conception of the person as performer and a claim about personal responsibility 

is not surprising, given my earlier suggestion that egalitarians rely on an account 

of personhood to interpret any ideal of distributional equality. In this later writing 

he acknowledges this point explicitly by arguing that persons should be viewed 

as performers who are responsible for claiming their own ethical identity. 

A Gap in the Argument 

The first two premises express general claims about personhood and 

responsibility. The third premise is Dworkin's hook to equality of resources. Here 

is his argument: "It obscures and demeans the stark challenge of ethics, the 

categorical force of the imperative to live well, to locate its source in anything 

more contingent than our being persons with lives to live. Nonegalitarian theories 

of justice, seem from the perspective of the challenge view, demean ethics in just 

that way" (p. 103). Dworkin seems to have the following argument in mind; the 

source of value in ethics consists in facing self-defined challenges. If they are not 

self-defined, then they are not ours. But the challenge cannot be fully ours. 
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Dworkin appears to argue, If we do not each face the same abstract ethical 

challenge. And we can only face the same challenge If we possess an equality of 

resources. 

Thus, the third premise is meant to follow from the first two. The Inference 

is puzzling. How does the fact that we should face self-defined challenges imply 

the requirement that we should all face the same challenge? Dworkin evokes 

expressive language to urge the inference, such as the claim that any 

differentiation of abstract challenge "demeans ethics" and "denies the self-

definition that is part of dignity" (p. 103), but the transition is obscure. What could 

it mean for a challenge to be self-defined? If it simply means a challenge faced 

against the backdrop of equality of resources, then the argument begs the 

question. Yet Dworkin offers no further insight about a challenge being ours. We 

are left with a series of claims which conveys an inkling that equality of resources 

connects with ethical considerations about the value of pursuing one's own life. 

But little else. 

Why the Argument Fails 

Dworkin writes, "A scheme of justice must fit our sense of the character 

and depth of the ethical challenge, and that supports equality as the best theory 

of justice" (Foundations, 103). Dworkin's root Idea Is that the ethical value of a 

person's life consists in a skillful performance rather than Its impact on any 
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objective states of affairs. He does not try to give any account of "skillfuiness" (it 

is in this sense that he offers only a formal model) beyond discussing very 

general features of personhood and responsibility that he believes are necessary 

features for making sense of the ideal. How can we diagnose the gap between 

Dworkin's ethics and his theory of equality? We can do so by assessing the gap 

between claims about responsibility within these two projects. Dworkin's ethics 

holds persons responsible for forming an ethical identity. Let's now turn to 

Dworkin's equality of resources. We can describe his theory of justice in terms of 

two distinct claims about responsibility: 

(1) We are responsible for our ambitions in the sense that we should bear 

the opportunity costs of pursuing our goals. 

(2) We are responsible for our ambitions in the sense that we can not 

demand compensation merely on the basis that we possess our particular 

ambitions. 

The first says that we must take into account what the pursuit of these 

ambitions will cost others when considering how best to lead our lives. The 

design of Dworkin's auction mechanism expresses this element of responsibility. 

The opportunities to pursue my goals should depend on how expensive they are 

for others. The second claim says that we are not permitted to view our 
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ambitions as handicaps or limitations on our pursuit of the good life. The fact that 

we have our ambitions cannot form the basis for claiming compensation from 

others. These ambitions are what distributions are for.^^ Both (1) and (2) are 

essential elements of Dworkin's egalitarian theory of justice, and they correspond 

with the description of Dworkin's views in the first section of this paper. 

Thus, Dworkin's ethics must yield both (1) and (2) if his ethical theory is to 

directly support his equality of resources. Consider (2). Within his ethics, the 

claim that we are responsible for our ethical identity appears congruent with (2). 

If we were routinely compensated for merely having goals, he seems to argue, 

then we would be unable to claim that these goals are ours. Once we assume a 

challenge model of ethics which identifies ethical value as a skillful performance, 

then we must not compensate persons for pursuing the goals that they have, 

else "an individual has no genuine responsibility for the design of his life" 

(Foundations, 97). Dworkin writes, "Part of that challenge, in some ways the 

most important and exciting part, lies in a person's identifying which of the lives 

he might lead is in fact a life good for him" (Foundations, 97). But this cannot be 

done, Dworkin argues, if resources are distributed so that each persons' life is 

equally good (on measure of equal welfare) no matter how the person chooses 

(Foundations, 97). Thus, it is of "capital importance" to distinguish persons' 

Note that this way of describing Dwori<in's view can raise the question of how he deals with 
needs, isn't it necessary to determine a just distribution based on persons' needs prior to 
determining justice based on persons' preferences? Dworkin handles this problem by taking all 
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ambitions from the circumstances, and require only that persons be made equal 

in their circumstances. In this way persons will not be compensated for the 

ambitions that they have. 

The connection between Dworkin's ethics and his distinction between 

person and resource within his theory of justice is not without controversy, but 

the link is fairly direct; the claim within his ethics that we are responsible for our 

ethical identities directly connects with the second claim that we can not demand 

compensation merely on the basis that we possess our particular ambitions. But 

why should we be responsible for our ambitions in the sense of (1)? From the 

fact that ethical challenges should be ours, how does it follow that we should 

bear the opportunity cost for pursuing our ambitions? Nothing about the goals 

being ours seems to imply that we must measure equality through opportunity 

costs. Yet Dworkin's equality of resources requires that we bear responsibility for 

our actions just in this sense. In fact, the ingenuity of Dworkin's discussion 

largely is due to this opportunity cost idea. Dworkin's argument fails because the 

ethical value of pursuing self-defined challenges does not connect with this other 

claim about responsibility. But this other claim is the crux of Dworkin's equality of 

resources. 

By interpreting Dworkin's theory of equality in terms of claims about 

responsibility we can quickly identify what really matters about his theory and 

needs as types of handicaps, which are then included as resources subject to compensatory 
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what aspects of his views are most in need of further defense. Dworkin 

embraces an equality of resources committed to both (1) and (2) within an ethics 

which is only capable of accounting for (1). In one sense Dworkin may have 

achieved his purpose. Dworkin's formal account of ethics may be compatible 

with equality of resources. We may even better understand the motivation for 

offering his account of justice: Dworkin believes that equality of resources 

identifies the best circumstances for facing self-defined challenges. But in fact 

we must be responsible for more than shaping our ethical identities if we are to 

arrive at justice as equality of resources. Opportunity costs matter, but his ethics 

does not develop a clear basis for these concerns. Dworkin aims at grounding 

justice within a formal account of ethics, but he fails to account for the 

opportunity cost notion of responsibility implicit in his equality of resources. 

In summary, Dworkin takes the notion of equality as the fundamental 

moral idea for justice. I have tried to show that the details of his writings reveal 

that his project turns on the idea that we are responsible for our ambitions in two 

senses: persons are not to be compensated for the ambitions that they have, 

and persons ought to bear the opportunity costs for pursuing their ambitions. 

Dworkin does not make clear that these two distinct ideas of responsibility (which 

are fused together in the general claim the persons are responsible for their 

ambitions) express and underlie his theory of equality. And both of these claims 

payments. See "Equality of Resources, Part 11". 



114 

are specific and controversial. Thus, we are misled to believe that equality is the 

most fundamental value to justice (as Dworkin himself suggests), especially 

since his interpretation of equality relies on the idea that we ought to be held 

responsible, to some degree, for our own actions. 

III. Extensions and Responses 

The previous section closes the basic argument of the essay. I now 

consider several extensions to this account of Dworkin's theory of equality. 

1. Egalitarians often acknowledge that responsibility serves a role in 

Dworkin's argument and that the idea is relevant for understanding egalitarian 

proposals in general. Jonathan Wolff says, for example, that "Individuals must 

take responsibility for their choices, even if this leads to inequality in resources or 

in well-being. This broadly appears to be the consensus [egalitarian] view..." (p. 

101). And egalitarian economist John Roemer says, "if one idea must be singled 

out as the most prominent in contemporary theories of distributive justice, it is 

that personal responsibility justifiably restricts the degree of outcome equality" 

(202). 

Despite these appraisals, there is also considerable uncertainty about 

what the egalitarian notion of responsibility amounts to. Samuel Scheffler, for 

example, has serious doubts that Dworkin endorses a genuine notion of 
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responsibility. Scheffier doubts that Dworkin "has incorporated the same 

conception of responsibility relied on by the 'anti-egalitarian rlght'"(322, ft. 34). 

But he does not pursue this remark in any further detail. In a more explicit 

discussion egalitarian Mark Fleurbaey worries that Dworkin and others have 

indeed incorporated anti-egalitarian notions, and are the worse because of it. 

Fleurbaey wishes to strip away any Idea of "moral desert", or "genuine control 

and free will" which he believes has infected egalitarian discussions (45, 46). 

Equal opportunity egalitarians, he says, tend toward a "fragile" and "highly 

problematic" idea of responsibility. He prefers a notion that he describes as 

"decision-making" responsibility. He says, "this is a purely descriptive concept 

that is used to describe how a society allocates the power of decision to its 

members" (p. 44). 

How should we understand the egalitarian commitment to responsibility? 

Eariier distinctions are useful for sorting the issues. Fleurbaey believes that 

egalitarians use a notion of control responsibility when they should be committed 

only to decision-making responsibility, which corresponds to my eariier 

discussion of target responsibility. The difference is that the latter notion explains 

the cause of outcomes performed by persons without attempting to attribute 

"control" to these decision-makers. Recent egalitarians, Fleurbaey believes, 

endorses a highly problematic notion of control responsibility and have thereby 

unwittingly co-opted free-will problems. On the other hand, Scheffier doubts 
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whether egalitarians have ever committed themselves to controversial ideas 

about control responsibility. 

This debate is not so important for understanding Dworkin's account, 

however. The relevant cut is not whether persons should properly be described 

as having control over their actions (or not), but how and whether persons should 

be described as morally responsible for their actions or not. And Dworkin 

believes that persons should be so described. This is to say that Dworkin is a 

committed to the idea of action responsibility. That Dworkin is so committed is 

the basic thesis of this chapter. 

Yet consider this further complication. Suppose we grant that Dworkin is 

committed to some version of the claim that persons are morally responsible, to 

some extent, for the actions that they perform. We can still distinguish action 

responsibility as a stipulative notion from its use as a morally substantive notion. 

The idea is stipulative if egalitarians define "the agent's responsibility" simply as 

whatever the egalitarian decides to separate from the sphere of distributable 

resources. This stipulation does not explain why the agent is not made equal in 

those respects; rather, "responsibility" merely describes whatever is not subject 

to concerns for equalization. For example, if ambitions are not part of the 

distributional calculus, as is the case for Dworkin, then his claim that agents are 

responsible for their ambitions simply signifies this fact about his theory. 
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On the other hand, a claim about action responsibility that is substantive 

provides additional content. The idea serves to explain why I ought not to be 

compensated for having ambitions. It says something further about us as moral 

agents. To illustrate the distinction: when Dworkin writes that agents are 

responsible for their ambitions, the idea could be stipulative or substantive. If it's 

stipulative, then "responsibility for ambitions" just means that "ambitions are not 

to be compensated for and persons are to bear the opportunity costs for 

pursuing them." if the claim that we are responsible for our ambitions is 

substantive, then it serves a different role: it helps to explain why equality of 

resources is better than equality of welfare. 

Dworkin relies on a substantive notion of responsibility. He argues that his 

interpretation of equality is better than equality of welfare because Louis ought 

not to be compensated. This intuition about personal responsibility offers an 

independent check to assess interpretations of equality. If responsibility were 

simply a stipulative notion for Dworkin, then the fictional cases could not serve to 

bolster or support his argument. They would merely restate the position to be 

argued for. This is clearly not the function of fictional cases in the egalitarian 

arsenal. Thus, I conclude that Dworkin's notion of responsibility is the same as 

the notion for the anti-egalitarian right inasmuch as they both affirm the moral 

idea that we ought to be held responsible, at least to some degree, for the 

actions we perform. 
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Because Dworkin devotes so little discussion to explicating this idea about 

action responsibility, it is not possible to attribute to him a view about control 

responsibility. He does suppose that persons "reflect on their ethical beliefs and 

that they choose how to behave on the basis of those reflections" (Foundations, 

108). But this single remark is far too thin to determine the extent to which 

persons "control" their decisions. Resolving this issue, however, is not important 

for understanding the role that responsibility plays in the development of 

Dworkin's account. What matters is that Dworkin uses a substantive moral notion 

of responsibility to justify his interpretation of equality. Specifically, the fictional 

cases express substantive claims about how we should be held responsible for 

our actions. Thus, the notion of responsibility grounding Dworkin's equality 

cannot be drained of its content (or be made attenuated from anti-egalitarian 

conceptions) by interpreting it as a stipulative notion. 

2. I the last section I tried to show how interpreting Dworkin's equality of 

resources in terms of responsibility can help us to identify what really matters 

about his theory and what needs further defense. To what extent does this point 

generalize for understanding the range of egalitarian theories? I will consider 

briefly one example to illustrate the possibilities: G. A. Cohen acknowledges both 

the importance of responsibility for Dworkin and its lack of explicit discussion. 

Cohen writes, "Dworkin has, in effect, performed for egalitarianism the 

considerable service of incorporating within it the most powerful idea in the 
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arsenal of the anti-egalitarian right: the idea of choice and responsibility. But that 

supreme effect of his contribution needs to be rendered nnore explicit" (933). 

When Cohen turn to a critique of Dworkin's specific proposal, he attacks 

Dworkin's opportunity cost measure of equality. Of the "unrich bearer of an 

expensive musical taste", Cohen writes that "He can take responsibility for the 

taste, for his personality being that way, while reasonably denying responsibility 

for needing a lot of resources to satisfy it" (927). In this passage Cohen is 

denying that people ought to be held responsible for bearing the opportunity 

costs of their ambitions. If satisfying my musical tastes is expensive because the 

economies of scale make production expensive, it does not follow that I should 

bear those costs in deciding what life to lead, says Cohen (927). This statement 

expresses an alternative substantive conception of action responsibility. 

Whatever responsibility means for Cohen, it does not entail bearing the 

opportunity costs for one's actions. Again, this claim is a specific substantive 

intuition about action responsibility. This reading suggests that the way to 

engage Dworkin and Cohen is not to ask what they mean by equality, but to ask 

how they think persons should be held responsible for their actions. By 

interpreting claims about equality through the lens of responsibility, it may 

become easier to diagnose disagreements among egalitarians. The exchange 

between Dworkin and Cohen offers one possibility. 

•''' Note how Cohen's interpretation of Dworkin differs from Scheffler's, as quoted in (1) above. 
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3. Are personal responsibilities derived from correct distributive principles 

of justice or do correct distributive principles of justice derive from a prior account 

of responsibility? Ronald Dworkin's equality of resources implies a surprising 

result. We endorse Dworkin's distributive principle, in part, because we settle on 

the appropriate responsibilities that we think someone like Louis should bear. We 

are to examine an isolated fictional example, such as a high-flying Louis, to 

argue for the appropriate way to distribute goods across society. This implies 

that these claims about action responsibility do not derive from the duties and 

obligations that flow from a just institutional arrangement. Instead, they are the 

grounds for developing what counts as a just institutional arrangement. We may 

have a "natural" duty to uphold just institutions, but In order to identify whether an 

institution is just in the first place, Dworkin appeals to pre-institutional claims 

about our action responsibilities. We do not construct Louis's responsibilities 

from a predetermined just institutional scheme. We construct a just institutional 

scheme by relying on intuitions about Louis's substantive responsibilities. 

Where do these intuitions come from? If we are to follow Dworkin's lead, 

we discover that they derive (or are intended to derive) from a conception of the 

person within his ethical theory. This order of justification is crucial for 

understanding Dworkin's structure of argumentation. 

Why are these results surprising? The answer is that Dworkin identifies 

the subject matter of justice as the proper arrangement of circumstances. The 
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sometimes implicit and sometimes explicit idea is that citizens learn their specific 

responsibilities as a result of understanding the correct distributive principles of 

justice, given that actual persons bear one fundamental responsibility of justice: 

to promote or uphold whatever distributive scheme the theorist creates. Aside 

from this natural duty, distributive theorists typically say little else about our 

individual responsibilities. But why would the fact that we are responsible not 

matter at an earlier stage, in the derivation of the original principles of justice? 

Should it not matter that we are, in part, responsible for what we do, for 

determining what counts as the proper distribution? Examining Dworkin's theory 

shows that specific intuitions about how we are responsible matter (crucially) for 

the development of his institutional theory of justice. These intuitions are the 

basis for advocating the preferred interpretation of equality. The content of the 

egalitarian theory depends on these intuitions. Yet almost nothing more is said 

about them, as if they are uncontroversial fixed points that are themselves not 

the proper subject of a theory of justice. 

When Dworkin appeals to particular fictional cases of personal behavior to 

ground his preferred distributive principle, he is implicitly recognizing that 

whatever theory of justice one develops, its account of persons cannot abstract 

away from our beliefs that people deserve certain types of treatment, and an 

account of this desert does not derive solely from a prior conception of a just 

institutional scheme. His fictional cases force us to recognize general features 
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about who we are as human beings, one of which is that we are responsible 

agents, accountable for our actions in this world. 

Once we acknowledge that responsibility grounds Dworkin's interpretation 

of equality, the important questions become the obvious ones. Does the fictional 

case format offer an appropriate context for prompting intuitions about personal 

responsibility? Do responsibilities for our ambitions (in Dworkin's senses) identify 

the relevant reach or scope of our responsibilities? Are there other 

responsibilities that we ought to bear as requirements of justice? Why are the 

ones Dworkin relies on the only important or relevant ones for justice? How 

should we argue for these basic responsibilities? These questions, so pivotal for 

an account of justice, do not even arise when we view justice solely as an 

interpretation of equality. Even as political egalitarians profess intuitions about 

responsibility, they wrongly assume that they are so obvious so as to form an 

innocuous background for developing a theory of justice. These intuitions should 

be at the foreground for developing a theory of justice. 

4. I wish to offer one final cautionary note about Dworkin's distributive 

approach. The distributive focus suggests an image of an independent external 

force, or agency, for taking the responsibility to map and police the just terrain, 

and then actual persons for taking the responsibility to live well within its 

contours. This imagery of ethical agents entering a pre-determined just terrain 

explains why Dworkin presumes that government ought to play such a large role 
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in affairs of justice. Dworkin believes that identifying the subject matter of justice 

as the proper arrangement of circumstances is integrally bound to a commitment 

to activist governments. He writes, "If living well means responding well to 

circumstances as these ought to be, then it must be one function of government 

to try to bring it about that circumstances are as they should be. Government 

should set the right stage; it should provide the background against which people 

can decide which role is for them the right one" (Foundations, 98). This excerpt 

may explain why, whenever Dworkin (briefly) considers issues of implementing 

justice, he talks about what "officials" should do (I, 187). 

Dworkin offers no further defense for these claims, so I will not examine 

them beyond noting one of two possibilities; either Dworkin is correct — 

endorsing his challenge model of ethics and identifying circumstances as the 

subject of justice necessarily implies activist government. If so, then the 

framework for discussing justice seriously prejudices what should certainly be an 

open question. Does It make sense to build government role directly into the 

definition of the subject matter of justice? Why should we assume as part of the 

framework of justice that "government should set the right stage?" It seems that 

justice is not about what government should do, at least not prior to an 

investigation of our individual responsibilities. Proclamations about government 

role. It seems, should depend on the way people function and the types of 
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responsibilities we should expect each other to bear. The role of government 

should not depend on abstract distinctions between ethics and justice. 

Perhaps, then, Dworkin simply over-reaches with these claims. Absent 

other contingent (and contestable) arguments, he may quickly admit that it does 

not follow that his orientation for thinking about ethics and justice settles any 

important questions about the proper function of government. If so, then the 

cautionary note applies: a distributive focus apparently puts pressure on 

presuming an activist government role when this view must be argued for on 

independent grounds. We assume too much to think that government role 

follows from abstract discussions about ethical value and the distinction between 

justice and living well.^® 

IV. Conclusion 

In a recent survey of contemporary political philosophy. Will Kymlicka 

says, "...the idea that each person matters equally is at the heart of all plausible 

political theories. ...the fundamental argument is not whether to accept equality, 

but how best to interpret it" (p. 5). I have tried to argue that however innocuous 

Curiously, Dworkin says, "Any genuine contest between liberty and equality is a contest that 
liberty must lose. I make that bold claim because I believe that we are now united in accepting the 
abstract egalitarian principle: government must act to make the lives of those it govems better 
lives, and it must show equal concern for the life of each" (my italics, III, 7). Who is the we7 This 
excerpt at least explains why Dworkin links abstract concerns about ethics and justice with 
government role: his theory is premised on an intuition about what government should do. This is 
a peculiar approach, especially given that the role and function of governments has varied 
throughout human history, and almost certainly will continue to do so as other institutions develop 
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this suggestion may seem, it is a bad idea. But it is Dworkin's most basic idea. 

He writes, "If I am right that the dominant tradition of modern Western political 

culture accepts the abstract egalitarian principle, either as absolute or in some 

qualified form, then arguments about political justice within that tradition must be 

capable of being understood as arguments about what equal concern really 

means or comes to." (Ill, 10).^® 

Dworkin's strategy is to develop a theory of justice on the basis of his 

interpretation of equality. Dworkin writes that "expensive tastes are embarrassing 

for the theory that equality means equality of welfare precisely because we 

believe that equality considered in itself. . . condemns rather than recommends 

compensating for deliberately cultivated expensive tastes" (Dworkin, p. 235). In 

fact, a very particular account of personal responsibility forms the basis for 

interpreting what equality means for Dworkin. Hammering on the notion of 

"treating people as equals" misdirects the blow: the issue is grounded in who 

should take responsibilities for what. 

Dworkin's writing — and insofar as his writings are a guide, the egalitarian 

approach in general — reveals an untold story about justice and responsibility. 

in response to social problems. Why should we assume that government is or should be the 
primary mechanism for ensuring justice? 

See previous footnote for Dworkin's state of the "abstract egalitarian principle". Consider 
another expression of this idea: "Kymlicka's location of the focus of contemporary debate about 
social justice within the sphere of substantive egalitarianism may seem at first paradoxical, but it 
surely correct.... It is indeed time that artificial conflicts between the 'core values' of liberty and 
equality were replaced by critical discussion regarding which principles of justice may best secure 
the equal satisfaction of basic human interests" (Quinn, p. 311). The strategy to interpret ail values 
as declarations about equality is not an isolated perspective. 
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We may not wish to deny a connection between justice and equality. But we rely 

on claims about responsibility to understand what equality could mean. 
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CHAPTER FOUR: JUSTICE AND THE BASIC STRUCTURE 

Institutions matter for justice, so much so that theorists commonly believe 

that justice is primarily about institutions. For example, Rawls famously says that 

the set of major social institutions — what he calls the basic structure — is the 

primary subject of justice. This view is a common backdrop for many 

contemporary discussions in political philosophy. In this paper I consider Rawls's 

arguments on behalf of this view and conclude that they are insufficient to 

support this basic view. There is no good reason to make the basic structure the 

primary subject of justice, at least not from the considerations that Rawls offers. 

Suppose that we put aside his arguments and accept the claim for other 

reasons, or simply accept the claim. I will then show that taking the basic 

structure as the primary subject of justice has high costs; it generates an 

undevelopable and an inevitably stunted account of individual responsibilities of 

justice. 

The essay divides into four sections. I begin by characterizing Rawls's 

basic claim: What does it mean to say that the basic structure is the primary 

subject of justice? Next, I consider and reject Rawls's arguments on behalf of 

this basic claim. In the third section 1 assess his account of individual 

responsibility. Finally, I consider several extensions of and responses to the 

basic arguments of this paper. 



128 

I. The Basic Structure as Primary Subject of Justice 

Interpreting the Basic Claim 

Rawls writes, "For us the primary subject of justice is the basic structure of 

society, or more exactly, the way in which the major social institutions distribute 

fundamental rights and duties and determine the division of advantages from 

social cooperation. By major institutions I understand the political constitution 

and the principal economic and social arrangements. Thus, the legal protection 

of freedom of thought and liberty of conscience, competitive markets, private 

property in the means of production, and the monogamous family are examples 

of major social institutions" (TJ, 7).^ Rawls makes these well-known claims in 

"The Subject of Justice", an opening section of A Theory of Justice (TJ, 7-11). 

Much of his basic claim can be explained though this excerpt. 

First, consider what the basic structure refers to. The basic structure 

identifies an array of major institutions; specifically, it refers to the way in which 

these institutions distribute fundamental rights and duties and determine the 

division of advantages from social cooperation. He mentions a political 

constitution, markets, and the family as three broad examples of relevant major 

institutions. Second, these major institutions are to be part of a closed well-

' "TJ' stands for A Theory of Justice, and "PL" will stand for Political Liberalism. 
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ordered society. The idea of a closed society parallels the common idea in 

economic theory; a social and economic system is closed if it has no interaction 

with or affects on any other social and economic system. The notion of a well-

ordered society implies that persons within this society are presumed to act justly 

and do their part in upholding just institutions. This is a feature of Rawls's ideal 

theorizing; persons are assumed to strictly comply with demands of justice. 

Next, consider what it means for the basic structure to be a subject of 

justice. This means that principles of justice apply to this subject. Rawls says that 

his principles of justice are to "regulate" the basic structure. We can imagine 

many subjects of justice; actions, persons, substructures of the basic structure 

(such as a judicial or health care system), superstructures of the basic structure 

(such as international law or global finance), and other subjects. If any of these 

were a subject of justice, then, for Rawls, this means that a theory of justice has 

the task of devising principles to regulate these subjects. An important corollary 

to this claim is that describing an object as the subject of justice also means that 

this object is appropriately assessed as just or unjust. For Rawls, the basic 

structure itself is to be judged as just or unjust on the basis of the principles of 

justice devised to regulate it. 
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Finally, consider what it means for the basic structure to be the primary (or 

firsf) subject of justice.^ This notion conveys two central ideas. First, the basic 

structure is not the only subject of justice. Rawls assumes that there are other 

subjects that require their own principles of justice (See especially PL, "Unity By 

Appropriate Sequence", 259-262). In this sense primary conveys the idea of one 

among many. Second, principles for the basic structure have "... a certain 

regulative primacy with respect to the principles and standards appropriate for 

other cases" (PL, 258). These other subjects of justice are "subordinate" to the 

basic structure in the sense that principles for other subjects are to conform to 

the guidelines already set out by the first principles (PL, 262). In this sense 

primary is a claim about how to theorize about justice. It says that we should 

construct principles of justice for the basic structure prior to constructing 

principles of justice for any other subject; and further, these principles are then to 

exert a regulative primacy on all the rest. Rawls especially emphasizes that the 

basic structure is primary in contrast to devising principles for individual action 

(TJ, 110). 

In summary, the basic structure of society is the primary subject of justice. 

Above all, primary expresses the idea that theorizing about justice ought to follow 

a definite sequence: we are to devise principles of justice that apply to major 

^ In Political Liberalism Rawls primarily describes the basic structure as ffrsf subject, whereas in A 
Theory of Justice he exclusively describes the basic structure as primary subject. In this essay I 
discuss Rawls's various meanings through the word "primary". 
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institutions in a closed well-ordered society prior to devising principles of justice 

that apply to other subjects. 

Is Justice Primarily about Acts or Institutions? 

Are there any immediate puzzles about what this claim says (apart from 

its defense)? Yes, at least one: there is an ambiguity about what the basic 

structure refers to. 

There is no doubt that the primary subject of justice for Rawls is the basic 

structure and the basic structure refers to an array of major social institutions. 

But what is an institution? He writes, "An institution may be thought of in two 

ways: first as an abstract object, that is, as a possible form of conduct expressed 

by a system of rules; and second, as the realization in the thought and conduct 

of certain persons at a certain time and place of the actions specified by these 

rules. There is an ambiguity, then, as to which is just or unjust, the institution as 

realized or the institution as abstract object. It seems best to say that it is the 

institution as realized and effectively and impartially administered which is just or 

unjust" (TJ, 55). 

The primary subject of justice — that which is judged as just or unjust — 

are the actions of persons as specified by the scheme of public rules. Thus, we 

are not to imagine the basic structure as merely a set of public rules. To 

emphasize this point, Rawls writes, "An institution exists at a certain time and 
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place when the actions specified by It are regularly carried out in accordance 

with a public understanding that the system of rules defining the institution is to 

be followed" (my italics, TJ, 55). Later, he writes, "The existence of institutions 

involves certain patterns of individual conduct in accordance with publicly 

recognized rules (my italics, TJ, 335). Rawls further distinguishes the "existence" 

of an institution from its "definition". An institution exists in virtue of the scheme of 

actions that results and is defined by its public rules (TJ, 55). Is the primary 

subject of justice the public rules or the scheme of actions in concert with these 

rules? Given that he endorses realized institutions as properly judged just or 

unjust, it seems apparent that he identifies the scheme of actions in accord with 

public rules as the primary subject of justice. 

Yet, he also says, "The basic structure is a public system of rules defining 

a scheme of activities that leads men to act together so as to produce a greater 

sum of benefits and assigns to each certain recognized claims to a share in the 

proceeds" (TJ, 84). In this passage the basic structure now seems to be about 

the rules themselves. And in many other contexts he writes as if the basic 

structure refers simply to rules. Throughout his lengthy discussion of institutions 

in A Theory of Justice, for example, he makes plain that his two principles of 

justice apply in particular to the public (political and economic) rules throughout 

the four-stage sequence that he envisions (TJ, 195-325). Further yet, Rawls 

often contrasts the basic structure against actions of individual agents. For 
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example, he writes, "The principles of justice for Institutions must not be 

confused with the principles which apply to individuals and their actions in 

particular circumstances" (TJ, 54). This seems to say; the primary subject of 

justice is about framing public rules for institutions and not about framing 

principles for individual actions. This seems also to say: the primary subject of 

justice is about institutions, and these are not actions. 

We can state the puzzle this way. Either the basic structure refers to the 

public rules alone such that principles of justice apply to these public rules, or the 

basic structure refers to the realized institutions such that the principles of justice 

apply to patterns of conduct in accord with what the public rules require. If the 

basic structure refers to the public rules alone, then the basic structure is an 

abstract object, yet Rawls explicitly denies this rendering. If the basic structure 

refers to realized Institutions, then the basic structure refers to schemes of 

individual actions, yet Rawls contrasts his principles of justice against individual 

actions. The puzzle of interpretation is to reconcile two claims: (1) the primary 

subject of justice Is a set of realized institutions: (2) principles of justice apply to 

public rules. 

Defining the Basic Structure Within Political Liberalism 

Consider how this same issue arises in his more recent (and revised) 

discussions in Political Liberalism. He writes, "The role of the institutions that 
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belong to the basic structure is to secure just background conditions against 

which the actions of individuals and associations takes places" (PL, 266). And, 

"The basic structure comprises first the institutions that define the social 

background and includes as well those operations that continually adjust and 

compensate for the inevitable tendencies away from background faimess... . 

They are framed to leave individuals and associations free to act effectively In 

pursuit of their ends and without excessive constraints" (PL, 268). 

In these passages, Rawls contrasts background conditions of justice with 

actions of individuals and associations. He then says that the basic structure 

comprises the institutions that define this background. If the basic structure 

defines the background, and the background contrasts with individual actions, 

then what exactly are the "operations" that continually adjust to maintain 

background fairness? In fact, he continues the excerpt by mentioning only rules 

as illustrations of relevant "operations", including income and inheritance 

taxation, contract law, and fraud and duress. Thus, the unclarity between actions 

and institutions resurfaces in Political Liberalism. If the basic structure contrasts 

with actions of individuals and associations, then the basic structure must be 

something other than these actions. Perhaps the public rules themselves? But 

this reading contradicts his earlier views (my italics, TJ, 55). 

The contrast between actions and Institutions must be something other 

than what it seems: the distinction must identify a contrast between different 
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types of activities. On the one hand, there are actions of individuals and 

associations that promote their particular ends; on the other hand, there are 

actions of individuals and associations that conform to (and enforce) a public 

system of rules. This latter set of actions determine the background conditions of 

justice; the former set identifies the foreground conditions for persons to go forth 

and pursue their individual ends within a just structure. If this characterization of 

Rawls is correct, then it is misleading to say that justice is primarily about social 

institutions if this is understood as a contrast with a//actions. For Rawls justice is 

primarily about a subset of actions that are identifiable depending on what 

motivates the action (following public rules) and on their consequential role in 

society (whether the actions affect persons' fundamental rights and duties or the 

division of advantages from social cooperation). This, I believe, is the most 

charitable understanding of what Rawls means when he refers to a basic 

structured 

The important point is that, for Rawls, an institution refers to the actions 

specified and regularly carried out in accordance with public rules. The basic 

structure is the set of major institutions, conceived as relevant patterns of 

^ There is a further ambiguity. Whose conduct identifies the pattem of conduct of the basic 
structure? is it the pattem of conduct by public officials administering the rules, or the pattern of 
conduct by all persons who are acting in accord with these rules? Rawls does not say exactly, but 
there Is reason to attribute to him the more broad characterization. The reason is that he also 
characterizes the basic structure in terms of how it functions. In one case he says that institutions 
count insofar as they assign fundamental rights and duties and shape the division of advantages 
that arise through social cooperation (TJ, 7). In another case he says that institutions count 
insofar as they define and secures just social background conditions (PL, 272). On either of these 
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rules of major social institutions. This is what we learn from examining his 

remarks in A Theory of Justice and Political Liberalism.^ There are other puzzles 

that we can raise about what Rawls means by the basic structure, but I will not 

pursue these here. Establishing that the basic structure refers to activities of a 

certain type, and that there is no clear distinction for Rawls between acts and 

institutions, is the most important clarificatory point for developing the arguments 

to follow. 

When we identify the basic structure in these terms — as a scheme of 

activities — then we can ask the following questions: Why identify tiiis set of 

actions as the primary subject of justice? Why focus primary attention on 

background activities? I will examine Rawls's response to these questions in the 

next section. 

li. Arguments on Behalf of Basic Structure Are insufficient 

characterizations, "patterns of conduct" broadly understood seems better to match these 
functional claims. 
^ Throughout his writings Rawls persists in this ambiguity between the basic structure as public 
rules and patterns of conduct. There is an explanation for this. For Rawls there is no practical 
conflict in describing the primary subject as patterns of conduct and yet develop principles for 
public rules ifvje can hold constant how people will act, given these rules. Rawls assumes that 
persons act justly and do their part in upholding just institutions within a well-ordered society; thus, 
for the most part, how persons will act will be obvious: they will do what the rules say. Rawls's 
conception of ideal theorizing serves to eliminate the need to distinguish carefully between the 
basic structure as realized institution from the public rules corresponding to it. Even though the 
primary subject refers to a pattern of conduct, since persons will act as the rules say (in a well-
ordered society), the practical task for a theory of justice is to devise principles to regulate the 
rules themselves. This explanation is only speculative, however. 



137 

In this section I examine Rawls's arguments for the claim that the basic 

structure should be the primary subject of justice. Not until Political Liberalism 

does he address this topic directly, where he writes, "In Theory the basic 

structure was regarded as the primary subject and discussion focused on this 

case. ... But the reasons for this choice of subject and its consequences were 

not sufficiently explained. Here I want to make good this lack" (PL, 268, fn 2). In 

this section I describe and examine the arguments he offers in Political 

Liberalism. 

Before I do so, 1 have three preliminary remarks. First, Rawls's 

commitment to the basic structure as primary subject is part of his general social 

contract theory. He writes, "Now a social contract is a hypothetical agreement a) 

between all rather than some members of society, and it is b) between them as 

members of society (as citizens) and not as individuals who hold some particular 

position or role within it. In the Kantian form of this doctrine, which I shall call 

'justice as fairness,' c) the parties are thought of as free and equal moral 

persons, and d) the content of the agreement is the first principles that are to 

regulate the basic structure" (PL, 259). Even though Rawls embeds his claim 

about the basic structure within his contract method, these two elements of his 

theory are in some sense separable. Hypothetical contractors could choose 

principles solely for individuals, or for a global political order, or for any other 



138 

subject. In at least one sense, however, Rawls's choice of subject matter is more 

fundamental than the contract approach itself, given that he argues on behalf of 

the basic structure as primary subject and then uses this result to support the 

various elements of the contract method (PL, 271-284). Thus, his contract 

method does not directly imply that the basic structure should be primary subject. 

Rather than assess his general contract approach, I examine the arguments that 

he offers to explain why the basic structure in particular should be primary 

subject. 

Second, recall the kind of conclusion that his arguments serve to support; 

principles of justice for the basic structure are to be constructed prior to, and 

have regulative primacy over, principles of justice for any other subject. This is a 

claim about how to theorize about justice. How is it possible to construct an 

argument for this orientation? Rawls's strategy is to show that the basic structure 

has special features in society that other structures and activities do not have, 

and that these special features imply that the basic structure should be the 

primary subject of justice. The idea is to begin with special facts about the basic 

structure and end with a claim about how to theorize about justice. Thus, the 

challenge is to assess whether the basic structure has these special features, 

and then determine whether they imply that the basic structure should be the 

primary subject of justice. 
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Third, recall that Rawls defines the institutions associated with the basic 

structure as a scheme of activities in accord with a system of public rules. Thus, 

the basic structure as primary subject says that we should first formulate 

principles to regulate these activities prior to formulating principles that apply to 

other kinds of activities. What are these other kinds of activities not part of the 

basic structure? In general they are activities performed by persons for reasons 

other than following or enforcing the public rules of the major institutions in 

society. Consider: 

(a) individuals who act in accord with religious beliefs and various other 

moral and ethical standards not associated with following public rules of a basic 

structure. 

(b) individuals who act in accord with other desires and preferences 

generally, such as personal aims and ambitions, loves and hatreds, loyalties and 

betrayals, and much more. Rawls specifically excludes this broad spectrum of 

activities from the basic structure. He says, "we start with the basic structure and 

try to see how this structure itself should make the adjustments necessary to 

preserve background justice. . . . individuals and associations are then left free to 

advance their ends more effectively within the framework of the basic structure" 

(PL, 268-269). These ends not part of the basic structure signify a broad range 

of personal ambitions, convictions, preferences, and attitudes, although not all of 

them (see TJ, Part 111 for his discussion of moral psychology). 
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(c) Individuals who act in accord with personal strategies and tactics for 

taking advantage of whatever system of public rules happens to be in place. 

Persons often try to extract benefits from a public system of rules by means of 

actions not in accord with these rules. Rawls explicitly considers and then 

excludes these actions as part of the basic structure (TJ, 56-57). 

All the actions described in (a) - (c) share a common feature: they are 

generated from reasons and motivations other than following publicly recognized 

rules of a basic structure. Since Rawls is not precise about which patterns of 

conduct (and which public rules) identify the basic structure, it is not possible to 

be precise about the alternative set. Rawls's reference to the family is puzzling in 

this regard, in that the substance of his theory does not appear particularly 

responsive to its inclusion within the basic structure, yet Rawls describes the 

family as part of the basic structure. Also, Rawls does not clearly specify whether 

the relevant patterns of conduct identify any action by any citizen in accord with 

following public rules, or merely the conduct of those public officials who enforce 

the public rules.® 

Rawls freely admits that his conception of the basic structure is vague. 

His solution is not to sharpen the boundary lines but to "proceed by discussing 

principles which do apply to what is certainly a part of the basic structure as 

intuitively understood" (TJ, 9). Rawls then devises principles for what he 

® See footnote 3 for brief discussion of this point. 
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considers to be obvious components of the basic structure: the political and 

economic institution of society, Including a constitution, property rights rules, and 

regulatory and welfare laws. Thus, we do not distort that actual substance of 

Rawls's discussion if we imagine activities excluded from the basic structure as 

those performed for reasons other than carrying out public rules specified by the 

political and economic system. Rawls's minimal constraint, however, is that the 

pattern of conduct associated with the basic structure must be actions performed 

in virtue of following public institutional rules. 

The essential point relevant to this third preliminary remark is that the 

basic structure does not include all activities in society. This is evident when he 

describes the basic structure as comprising the background for social life (PL, 

268). If the basic structure is the background, then presumably there is a 

foreground defining a large range of activities not part of the basic structure.® My 

strategy will be to evaluate Rawls's arguments from the standpoint of these other 

activities. I will argue that Rawls provides no grounds for believing that the basic 

structure has a special role in society in contrast to these other activities; and 

even if it did, having this role does not imply that the basic should structure 

should be the primary subject of justice. Although this section examines Rawls's 

® It is possible to interpret Rawls as saying that all activities in the ideal society are part of the basic 
structure. The idea is that a well-ordered society requires that citizens perform each and every action with a 
sense of acting in accord with the basic principles of social justice. The problem with this interpretation (let 
alone its plausibility as an ideal) is that it oonflicts with Rawls's recurrent theme that the basic structure is 
the background for social life. The notion of a background connotes a far more limited sphere of activities 
than all of social life. 
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arguments in particular, the discussion is generally relevant for any discussion 

about what the primary subject of justice should be. 

The Argument from Background Justice 

Rawls divides his first argument into four considerations. 

1. Judgments about the justice or injustice of individual interactions cannot 

be known in isolation from knowing whether the basic structure maintains 

background justice. Rawls says, "we cannot tell by looking only at the conduct of 

individuals and associations in the immediate (or local) circumstances whether, 

from a social point of view, agreements reached are just or fair. For this 

assessment depends importantly on the features of the basic structure, on 

whether it succeeds in maintaining background justice. Thus, whether wage 

agreements are fair rests, for example, on the nature of the labor market: excess 

market power must be prevented and fair bargaining power should obtain 

between employers and employees. But in addition, fairness depends on 

underlying social conditions, such as fair opportunity, extending backward in time 

and well beyond any limited view" (PL, 266-267). 

2. Background justice will erode overtime even if all individual 

transactions are just. He writes, "the tendency is rather for background justice to 

be eroded even when individuals act fairly: the overall result of separate and 
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Independent transactions Is away from and not toward background justice" (PL, 

267). 

3. There are no feasible rules to Impose on Individuals to prevent this 

erosion of background justice. He writes, "there are no feasible and practicable 

rules that It Is sensible to impose on individuals that can prevent the erosion of 

background justice. This is because the rules governing agreements and 

Individual transactions cannot be too complex, or require too much Information to 

be correctly applied; nor should they enjoin individuals to engage in bargaining 

with many widely scattered third parties since this would impose excessive 

transaction costs" (PL, 267). 

4. "Therefore," Rawls writes, "we need special institutions to preserve 

background justice and a special conception of justice to define how these 

Institutions are to be set up (PL, 267). 

This first argument relies on three basic ideas: the justice of individual 

actions depends on the justice of background conditions (premise 1), a regulated 

basic structure Is uniquely qualified to secure these just background conditions 

(premise 2), devising principles to regulate the basic structure Is the only 

effective means to attain these just background conditions (premise 3). These 

premises allow for several plausible interpretations, so I will consider (and then 

reject) each of these. 
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Assessing the Argument from Background Justice 

The first premise. The first premise says that the justice or injustice of 

individual actions depends on the justice or injustice of background conditions. 

The justice of one subject (a wage agreement) depends on the justice of the 

other (the laws). The idea of pure procedural justice is fundamental throughout A 

Theory of Justice and Political Liberalism. The idea constitutes a crucial first 

premise for supporting the view that the basic structure should be the primary 

subject of justice. He writes of this idea: "pure procedural justice obtains when 

there is no independent criterion for the right result: instead there is a correct or 

fair procedure such that the outcome is likewise correct or fair, whatever it is, 

provided that the procedure has been properly followed" (TJ, 86). The basic 

structure is a case of pure procedural justice in the sense that the fairness of a 

wage agreement cannot be known independently from the fairness of underlying 

social conditions. 

How should we assess this premise? Let us begin by interpreting the 

claim very generally (probably more generally than Rawls himself intends but it 

is worth considering). Suppose that we grant that the fairness of individual 

actions within particular circumstances depends on the fairness of underlying 

background conditions. What could this mean? One idea is that background 

conditions not part of the local circumstance detemnine the justice of that 
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individual act. Take a case, such as ethnic conflicts and compromises that result 

from cultural and religious differences. The most recent crisis in the Balkan 

region between ethnic Albanians in Kosovo and ethnic Serbians is a good 

example. Take a particular activity: the destruction of a mosque or a church by 

one group against the other on what the offended groups considers a holy day. 

Is this action unjust? The answer, some might say, depends on a variety of 

historical facts about these ethnic groups that trace back generations. Perhaps 

there is no question of the justice or injustice of this action independent from the 

justice of these background conditions. The justice of the burned mosque may 

depend on particular details about how these groups have treated each other 

over long periods of time. 

This general interpretation matters because Rawls equates background 

conditions with the basic structure. He writes, for example, that "the basic 

structure comprises . .. the institutions that define the social background" (my 

italics, PL, 268). But many cultural religious customs are not guided by public 

rules. Sometimes it is not at all clear what they are guided by: private and 

fragmented religious beliefs; attitudes and prejudices passed generationally from 

parents to children; general dispositions to love and hate, and the capacity to act 

on these. Each of these explanations for understanding religious conflict seem 

important if incomplete. But what we cannot say is that all of these background 

cultural and religious customs comprise the scheme of public rules of Rawls's 
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basic structure. Thus, even if it were true that the justice of background 

conditions determine the justice of individual actions, the relevant background to 

examine would include far more than features of the basic structure. 

Rawls's notion of background conditions is seemingly a more limited idea, 

however. The point is not about historical background conditions but procedural 

background conditions, such as rules for institutions. His claim is that the justice 

of individual actions cannot be determined independently from the justice of 

these institutional procedures. This claim is implausible. Cannot we assess the 

justice of wide ranges of individual actions without assessing the justice of the 

background conditions? Consider acts of murder, mayhem, war, slaughter, rape, 

pillage. We often know that these actions are unjust with very limited or no 

knowledge of the institutional forms within which they take place. Rawls's 

example of a wage agreement illustrates that judging some local interactions can 

depend on judging the basic structure. But we can also make judgments about 

individual actions in isolation, without deferring to any judgments about the 

structure. We need not know anything about the complex institutional structure of 

the Roman Empire to make a reasonable assessment about the injustice of 

using gladiator slaves for death duels as sports entertainment. We make this 

judgment within the particular circumstances of witnessing (or imagining) this 

slaughter with no need for further knowledge or assessment of the institutional 

system as a whole. Of course, the story of Sparticus is a story of the 
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condemnation of an institution of slavery, and this is an interesting point (to be 

considered below). But there is another interesting point that is germane for 

assessing this first premise: we judge the injustice of Sparticus's enslavement 

independently from judging the injustice of the basic structure. 

Perhaps Rawls is attempting to establish an asymmetry between the 

basic structure and individual actions: the justice of (some but not all) actions in 

particular circumstances depends on the justice of institutional procedures, but 

the justice of institutional procedures does not (at all) depend on the justice of 

particular actions. Consider the contrast between the political constitutions of the 

United States and the fonner Soviet Union. If we examine these public rules in 

isolation, the public charter of the Soviet Union may appear as just or more just 

than that of the United States. Yet it seems reasonable to say that the justice of 

these constitutions depends, to some degree, on the justice or injustice of the 

outcomes that result. Perhaps surprisingly, Rawls himself endorses this point in 

another context, when he states that the justice of institutions as abstract objects 

(that is, the public rules themselves) depend on the justice of realized institutions 

(that is, the actions performed in accord with the rules). He says, "The institution 

as an abstract object is just or unjust in the sense that any realization of it would 

be just or unjust" (TJ, 55). How do we assess the justice of the many public 

charters that exist today? In part, we do so by examining the justice of what 

happens when they are in place. 



This point generalizes: the justice of the basic structure as a whole 

depends to some degree on the justice of individual actions. We confer some 

support for this view when we believe that assessing the justice of a political and 

economic system, such as Russia's struggling system, requires in part that we 

observe what happens along the sidewalks, street corners, and back alleys. 

Similarly, one way to learn about the justice of the American political and legal 

system is to observe and make assessments about what happens within the 

particular circumstances of everyday life. We gather evidence for the justice of 

background conditions by studying how people actually treat each other in the 

foreground. 

It is worthwhile to emphasize what kind of claim Rawls offers in this first 

premise. The claim is: (i) the justice of local interactions cannot be determined 

independently from determining the justice of background conditions. As some 

say, there is simply no question about the justice or injustice of X (wage 

agreements) independent from the justice or injustice of Y (laws regulating the 

agreements). Certainly we cannot fully assess the justice of some collective 

bargaining agreements without assessing features of the basic structure. But 

there is parallelism: we cannot fully assess the justice of the basic structure 

without assessing individual activities as well. And we (legitimately) make many 

judgments about justice without regard to institutional forms. Rawls has made no 
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society. 

Perhaps this first premise conveys a more limited claim yet. Rawls may 

wish to assert, for example, the limited view that the justice of economic 

transactions (rather than all local activities) depends on feature of the basic 

structure. This is perhaps the most plausible interpretation of Rawls's first 

premise, given that he repeatedly uses the notion of "transaction" rather than 

"activity", and given that he elsewhere uses the idea of pure procedural justice 

with respect to the more limited sphere of distributive shares (see TJ, Chapter 

Five). Even this limited application is doubtful, however: we sometimes assess 

individual economic transactions without assessing the background conditions. 

For example, we may infer that a wage rate too low to survive is unjust without 

appealing to any further assessment of background conditions. We may also 

judge that particular cases of deception and fraud are unjust without requiring 

any further judgment about the Justice of the overall system. Importantly, these 

local principles may also serve as criteria for assessing the justice of whatever 

background conditions sustain these activities. 

Thus, the most limited interpretation of Rawls's first premise is still 

implausible. Yet even if we granted the point in limited cases, it offers no basis 

for establishing the general point that the basic structure has a special role in 

society. Any general contrast between the basic structure and activities not part 
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of the basic structure shows that judgments of justice are mutually dependent. 

Thus, the first premise does not provide any special leverage for differentiating 

the basic structure from activities that are not part of the basic structure. 

In conclusion, I restate the steps of my argument with respect to this first 

premise. First, if we grant the claim that the justice of individual actions (widely 

conceived) depends on the justice of background conditions (widely conceived), 

there is no reason to equate the relevant background conditions with the basic 

structure. Second, even if we narrow the conception of background conditions to 

the institutions of the basic structure, the claim does not differentiate the basic 

structure from other activities in society. There are many independent criteria for 

judging the justice of individual actions, and they in part are important for 

assessing the background institutions. Third, if we further narrow the idea of pure 

procedural justice to the limited case that the justice of economic agreements 

depends on the justice of the basic structure, we even have reason to deny this 

claim. There are intuitive independent criteria forjudging some economic 

agreements without appeal to the fairness of the background. Yet even if Rawls 

were largely correct about this last point, it provides no grounds for establishing 

that the basic structure has a special role within society that individual actions do 

not have. Not only does the justice of individual actions depend in part on the 

justice of the basic structure, but the justice of the basic structure depends in 
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part on the justice of individual actions. The first premise does not establish a 

special role for the basic structure within society. 

The Second Premise. Rawls's second premise says that background 

justice will erode over time even if individual transactions are fair as judged by 

rules governing these local activities. The second premise brings to the fore how 

this first argument as a whole aims to reject a specific libertarian conception of 

society: suppose that an initially just background consists not of Rawls's 

regulated basic structure but a libertarian scheme of rules that regulates only 

local agreements. The actions within this minimal regulation, Rawls claims, 

would erode the initially just background conditions, even in the ideal 

circumstance that everyone followed fair rules. Rawls writes, "This is an 

important though obvious point: when our social worid is pervaded by duplicity 

and deceit we are tempted to think that law and government are necessary only 

because of the propensity of individuals to act unfairly. But, to the contrary, the 

tendency is rather for background justice to be eroded even when individuals act 

fairly: the overall result of separate and independent transactions is away from 

and not toward background justice." (PL, 267). 

This second premise is a quasi-empirical claim about some fictional 

libertarian worid. If persons acted only in accord with rules governing individual 

actions given an initially just starting point, then the long-term results would 

create injustice. The disaster scenario that Rawls seems to envision presumes 
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that persons only act in accord with these rules, and ignore a variety of other 

motives for individual action, such as attitudes of charity, benevolence, or 

collective responsibility to combat these unjust cumulative results. The claim also 

presumes that these long-term negative effects would be worse than the long-

term negative effects of a Rawlsian social order. Thus, even this standard 

libertarian rebuttal seems far from obvious. But let's grant the point: if we begin 

with just background conditions whose government (or protective agency) only 

enforces rules governing individual transactions, then these background 

conditions would become unjust overtime even if everyone followed (and only 

followed) these just rules. 

We have just granted a causal connection between individual transactions 

and background conditions with respect to a fictional libertarian world (individual 

transactions will cause changes in background conditions away from justice). 

Now let's consider some causal hypotheses about the actual world. Consider 

again the recent conflict in the Balkans. What explains the fact that stable 

institutions do not exist in this region? Among the many factors, individual 

prejudices and hatreds are an important part of the explanation. Said again: 

individual attitudes and behaviors in part explain why just background conditions 

do not actually exist. If we grant that individual transactions will cause 

background conditions to erode in a fictional world, then it is also plausible to 

affirm the more general claim that Individual transactions affect and influence 
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whatever background conditions exist In the actual world. It is Impossible to 

understand the affects of the caste system in India on the background conditions 

that actually exist without acknowledging this basic point. The caste system 

continues to flourish and shape background conditions of justice despite 

generations of federal laws that prohibit its various aspects. Individual ethical and 

religious attitudes profoundly shape actual background conditions. The important 

point is that these activities are patterns of conduct guided by a variety of 

motivations not related to following public rules, and so are not part of Rawls's 

conception of the basic structure. 

No doubt the Influence works both ways. Existing public laws importantly 

influence the way people behave. But the causal Influences are complex and 

mutually dependent. This point is not only obvious when we consider the mutual 

influence between the basic structure and all activities not part of the basic 

structure, but also within the limited range of the basic structure and specific 

economic activities within this structure. Individual attitudes about fair dealings at 

the individual level importantly affect the kind of background conditions that will 

evolve over time. Learning how to solve small problems in local circumstances 

can lead to a better understanding of the background conditions necessary for 

maintaining the system. Civil societies develop in part by individual attitudes 

about fair and foul play, justice and greed, benevolence and many other 

attitudes. These will importantly affect whatever background evolves over time. 
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Not only do laws constrain individual behavior, but they also partly reflect and 

reinforce the individual attitudes that derive from many generations of cultural 

and religious traditions/ 

Thus, individual actions (even economic transactions) and background 

conditions mutually influence each other. If this is true (how could it not be?), 

then what kind of significance should we place on the fact that, in a fictional 

world, individual actions will cause background conditions to gravitate away from 

justice? If in the actual world individual actions can either erode or strengthen 

background conditions, and background conditions can either erode or 

strengthen individual attitudes, then causal considerations (even counterfactual 

ones) appear to offer no support for claiming that the basic structure has some 

special role in society that other activities do not have. 

The Third Premise. Rawls says "there are no feasible and practicable 

rules that it is sensible to impose on individuals that can prevent the erosion of 

background justice" (PL, 267). I will consider two renderings of this practicality 

claim. Note first, however, that this third premise is a different kind of premise 

than the first two premises. The first two premises are about the special role of 

the basic structure in society. This third premise is about the rules and principles. 

The third premise says that institutional rules are more effective for promoting 

See forthcoming article by Scalet and Schmidtz for further discussion. This idea is also explored 
in Francis Fukuyama's Trust: The Social Virtues and the Creation Prosperity Simon and Schuster, 
1995. 
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justice (or, more exactly, for preventing the erosion of justice) than individual 

rules. 

First, Rawls could believe that developing principles to regulate public 

rules are more practical because devising institutional principles are a more 

effective means for changing background conditions than developing individual 

principles of justice. Suppose, then, that there are two kinds of theorists: one 

develops principles for institutions, and the other develops principles for 

individual action. Let us suppose that they take their theories to the marketplace 

of social change in the actual world. Which theorist is likely to be more effective 

for generating a movement toward social justice? Consider the legacy of Martin 

Luther King, Jr, Mahatma Ghandi, Desmond Tutu, the civil rights movement, 

women's suffrage movements, Vietnam protests, and other major social reform 

movements. It is perhaps impossible to understand these legacies without 

considering that fundamental changes in background conditions came about by 

persons advocating individual principles of justice, not principles to regulate the 

public rules of a basic structure. The fact that these principles motivated persons 

to reform institutions does not contradict this point. Martin Luther King Jr., for 

example, did not think that the primary subject of justice was about institutions. 

He believed it was about identifying individual principles of action, such as "treat 

people with dignity and respect", "act so as not to physically harm others, even if 

they harm you". For the most part, and as a practical matter, actual efforts to 
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change public rules derive from commitment to specific individual principles of 

justice. 

Thus, even if the basic structure uniquely determines background 

conditions (it doesn't), it still does not follow as a simple practical point that a 

theory of justice should devise principles to regulate the basic structure. The 

many networks of communication that actually exist do not merely comprise 

feasible means for advocating individual principles, but, historically, these 

principles are far more important for understanding actual social change than 

principles of justice devised to regulate institutional rules. 

These preceding considerations, however practical, probably do not 

identify Rawls's only or primary point with respect to this third premise. Even if 

individual principles are in fact important for generating social reform, Rawls's 

point is that a society of persons acting only on individual principles would be 

practically ineffective for securing justice. Individual rules about how to act justly 

at each moment in time would require persons to gather insuperable amounts of 

information, apply impossibly complex guidelines, and cause collective actions 

problems that would swamp their effectiveness for upholding just conditions. In 

an eariier context, Rawls appeals to this important practical advantage for 

devising a theory of justice. He writes, "now the great practical advantage of pure 

procedural justice is that it is no longer necessary in meeting the demands of 

justice to keep track of the endless variety of circumstances and the changing 
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relative positions of particular persons. One avoids the problem of defining 

principles to cope with the enormous complexities which would arise if such 

details were relevant. It is a mistake to focus attention on the varying relative 

positions of individuals and to require that every change, considered as a single 

transaction viewed in isolation, be in itself just" (TJ, 88). The third premise of the 

current argument in effect repeats these ideas from A Theory of Justice. 

This point is entirely legitimate for ranges of important cases. For 

example, an individual rule instructing persons to save drowning babies will be 

disastrous if acted upon at a public beach of 10,000 with a drowning baby. And 

the complexities for qualifying the principle for every possible permutation may 

soon make its application impossibly difficult to comprehend let alone apply. 

Replacing these individual rules with institutional rules that provide for a life

guard allow individuals to pursue their own ends with assurance that someone 

else (a person in an official public capacity) will satisfy the relevant demand of 

justice. Of all the possible claims that Rawls asserts in this first argument, this 

point is the most convincing. 

What is the point? It is this: we need institutions, so we need principles to 

regulate these institutions. How does this practical point support the view that the 

basic structure should be primary subject of justice — that we should derive 

institutional principles prior to, and with regulative primacy over, principles for 

individuals? It doesn't. The fact that we need principles for institutions does not 
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imply that we should derive principles for institutions prior to principles for 

individuals. 

But we can try one other attempt to salvage Rawls's argument. In A 

Theory of Justice, he writes, "while it would be possible to choose many of the 

natural duties [that is, individual principles] before those for the basic structure 

without changing the principles in any substantial way, the sequence in either 

case reflects the fact that obligations presuppose principles for social forms. And 

some natural duties also presuppose such principles, for example, the duty to 

support just institutions. For this reason it seems simpler to adopt all principles 

for individuals after those for the basic structure" (nny italics, TJ, 110). 

The claim is that some individual principles are bound to be about 

institutions. Therefore, it is simpler to derive an account of just institutions prior to 

an account of individual principles. This simple point presumes that principles for 

institutions are derivable without any account of individual principles of justice. 

How could we believe this? The first premise of this argument provides the 

answer: if the basic structure can be modeled as a general case of pure 

procedural justice, then the primary theoretical task will be to derive an account 

of fair procedures. But it is a mistake to regard the basic structure as a case of 

pure procedural justice with respect to all activities in society. Put the point this 

way: it is Rawls's strategy to identify special features of the basic structure in 

society to argue how best to theorize about justice. But once we recognize that 
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the basic structure does not have these special features in contrast to other 

activities in society, then there is no basis to believe that we can derive principles 

for institutions prior to principles for individuals. Even if the content of some 

individual principles relies on an account of just institutions, this fact merely 

reinforces the idea that a theory of justice requires an account of both 

institutional and individual principles of justice. No primacy claim follows. 

Conclusion. I restate each step of my overall argument. First, if we grant 

that the justice of background conditions determines the justice of individual 

actions, nothing follows about the special role of the basic structure in relation to 

these background conditions. Activities not associated with the basic structure 

also comprise these background conditions. Second, the basic structure as 

whole is not a case of pure procedural justice with respect to individual actions 

that take place within the basic structure. Third, there is a mutual causal 

dependence between the activities of the basic structure and activities not 

associated with the basic structure. Finally, the idea that devising principles for 

institutions is more practical than devising principles for individuals is either false 

on one interpretation or not supportive of Rawls's conclusion on the other. There 

is no reason to infer from the fact that institutions matter that we should derive 

institutional principles prior to individual principles, especially once we reject the 

idea of the basic structure as a case of pure procedural justice. At most, the first 

argument, sympathetically construed, yields the following claims; the justice of 
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the basic structure and the justice of activities not part of the basic structure 

mutually depend on each other; the basic structure and activities not part of the 

basic structure causally influence each other. Therefore, a theory of justice must 

provide both for individual principles of justice and institutional principles of 

justice. There is no support for the further claim that the basic structure should 

be the primary subject of justice. 

The Argument from Pervasive Influence 

Rawls appears to divide this second argument into three steps. 

1. The basic structure largely determines who people are, who they want 

to be, what their ambitions and talents are, what their form of culture is, and how 

all of these will evolve over time. In addition the basic structure largely 

determines that there will be pervasive social and economic inequalities in life-

prospects. Rawls writes,".. . the basic structure most likely permits significant 

social and economic inequalities in the life prospects of citizens depending on 

their social origins, their realized natural endowments, and the chance 

opportunities and accidents that have shaped their personal history" (PL, 270). 

2. A theory of justice ought to provide for principles of justice that regulate 

these inequalities in life-prospects. 
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3. Therefore, the primary subject matter of justice ought to be about the 

structures that permit these inequalities. That is, the basic structure should be 

the primary subject of justice. 

This second argument has one basic idea: the basic structure profoundly 

affects and constrains the type and quality of lives that persons could possibly 

hope to lead. 

Assessing the Argument from Pervasive Influence 

In A Theory of Justice Rawls writes that "the basic structure is the primary 

subject of justice because its effects are so profound and present from the start" 

(TJ, 7). This second argument reiterates this claim. The intuitive idea is simple: 

institutions influence our lives so we need principles to regulate them. Many of 

the comments in the last section apply to this argument, so I will keep the 

remarks here brief. Note first that in this revised argument Rawls does not 

appeal to the claim that the inequalities are undesen/ed or unjustified. This is a 

curious omission given its emphasis in A Theory of Justice. Rawls may believe 

that the point is so obvious as to be implicit. 

In any case the pressing issue is to understand how a claim about 

pervasive influence supports the conclusion that principles to regulate institutions 

ought be derived prior to, and have regulative primacy over, principles for 
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individuals. The inference relies on at least three implicit premises: (1) 

(Unjustified) inequalities In life-prospects are due primarily to the basic structure 

rather than the cumulative activities not part of the basic structure; (2) principles 

to regulate the basic structure are more practically effective for securing 

background justice than principles for individual action; (3) it is possible to derive 

principles for institutions without any account of individual principles of justice. 

The argument from pervasive influence relies on these claims. Are they 

true? In the previous section I raised doubts about each of these. Consider (1). 

Public rules exert an enormous influence over persons' life-prospects. But the 

cumulative effect of actions unrelated to public rules also exerts an enormous 

influence over persons' life-prospects. The explanation for (unjustified) 

inequalities derives from many sources, only some of which are a result of the 

public rules. We may even (plausibly) believe that the cumulative effect of 

activities not associated with the basic structure are, on balance, more important 

for understanding and explaining the sources of these vast differences in life-

prospects than the basic structure itself. Rawls does not even attempt to support 

his comparative claims against these doubts. If we grant that this argument 

warrants making the basic structure a subject of justice, then it also warrants 

making other influential activities a subject of justice as well. Nothing else follows 

without sustaining complex causal considerations. 
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With respect to (2), I considered that in a variety of cases devising 

principles for individual action seems far more effective for encouraging actual 

change in background conditions than devising principles for the basic structure. 

This claim depends on what actually motivates people to promote justice and 

there are no simple explanations. But Rawls does not even attempt to address 

this practical point. 

Finally, once we reject the idea that the basic structure can be modeled as 

a case of pure procedural justice with respect to all activities within society, then 

there is an intuitive presumption that we need at least some account of individual 

principles of justice to construct and assess institutional principles of justice. 

Recall that it is Rawls's strategy to appeal to special features of the basic 

structure in society to support his view about how to theorize about justice. Once 

we deny that the basic structure could be or ever should be a case of pure 

procedural justice, then it become unclear why or how we could develop 

institutional principles of justice without some more detailed account of what it 

means to act justly. The basic structure certainly has a pervasive influence on 

our lives, but this fact does not imply that the basic structure ought to be the 

primary subject of justice. 

Conclusion 
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I conclude that Rawls provides no basis for advocating the idea that the 

basic structure should be the primary subject of justice. There is no reason to 

attribute regulative primacy for institutional principles, at least not for theorizing, 

based on the kinds of considerations Rawls offers. In one sense this conclusion 

is rather limited. It says only that the institutional approach is unjustified, where 

this refers to any approach to justice that derives principles to regulate 

institutions prior to (or in place of) individual principles of justice. In another 

sense the conclusion has some significance given that this institutional approach 

identifies the methods of many liberal theorists in the last thirty years and that 

Rawls's arguments provide perhaps the most extensive standing defense for this 

view. If his arguments are insufficient, then there is a potentially liberating affect 

for organizing concerns of justice: there is no good reason to orient a theory of 

justice by developing principles for institutions prior to a robust account of 

principles for individuals. Recent tendencies in political theory to construct an 

account of human rights for international relations provide one example of an 

alternative approach. In fact, the considerations I have raised in this section may 

suggest Rawls has it backwards: we should derive individual principles prior to, 

and with regulative primacy over, institutional principles. But I do not argue this 

point here. I argue only for the more limited claim that Rawls's arguments are 

clearly insufficient to establish his position. At most, they support the view that 

we need both individual and institutional principles of justice. 
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Perhaps there are further arguments to support Rawls's view. Or perhaps 

there is no need to argue for the view at all. The point may be simply to adopt it 

and see where it leads. This, in fact, is Rawls's fallback position. He writes, "Of 

course, it is perfectly legitimate to restrict the initial inquiry to the basic structure. 

We must begin somewhere, and this starting point may turn out to be justified by 

how well the theory that results hangs together" (PL, 258). So let us adopt the 

view. 

III. The Basic Structure as Primary Subject and the Underdevelopment of 

Individual Responsibilities of Justice 

In this section I argue that Rawls's commitment to the basic structure as 

primary subject leads to an underdeveloped and defective account of individual 

responsibilities of justice. The notion of responsibility here refers to the general 

idea of individual duties or obligations.® Even if a theory of justice could recapture 

the idea that the basic structure should be the primary subject of justice, the 

approach inherits a serious problem. 

Background 

® I will note below, however, that Rawls uses the idea of responsibility in a different sense. In the 
discussion to follow, responsibility means duty unless otherwise noted. 
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I begin by characterizing a gap between taking the basic structure as 

primary subject and addressing the topic of individual responsibility. In Political 

Liberalism Rawls says that the basic structure comprises the background 

conditions of society. Institutions regulate these background conditions so that 

persons (in the foreground) are then free to pursue their ends. This institutional 

division of labor within society often corresponds to an /nfeZ/ecfua/division of 

labor in theorizing: justice is about (or primarily about) assessing institutions and 

ethics is about (or primarily about) assessing individual action. Ronald Dworkin 

endorses this approach, for example, when he stipulates that justice is the 

subject of arranging circumstances and ethics is the subject of how to live the 

good life within just circumstances. Thomas Pogge offers a similar division within 

his book Realizing Rawls. He writes, "we must keep sharply distinct, as Nozick 

does not, our subject, how the ground rules of a social system ought to be 

assessed/designed, from the (secondary) subject of how actors (individuals, 

associations, the government) may and should act within an ongoing scheme 

whose terms are taken as fixed. The former of these subject, Justice, is 

concerned with the moral assessment and justification of social institutions; the 

latter, morality, with the assessment of conduct and character" (17). 

Even though Rawls does not presume that justice is merely about 

arranging institutions, the view has taken its hold within contemporary writings in 

political philosophy. This orientation may largely explain the recent emphasis on 
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distributive theories of justice. If we conceive of the subject of justice as the 

background for persons to go forth, act, and live well, then a distributional 

analysis will tell us what we need to know: how best to arrange the background. 

The idea that justice is about specifying background institutions can seem 

quite natural. Ideally, we would like to pursue our conception of the good life 

against a background of living in a just society. Rawls intuitively motivates this 

picture. He writes, "we start with the basic structure and try to see how this 

structure itself should make the adjustments necessary to preserve background 

justice. What we look for, in effect, is an institutional division of labor between the 

basic structure and the rules applying directly to individuals. ... If this division of 

labor can be established, individuals and associations are then left free to 

advance their ends more effectively with the framework of the basic structure, 

secure in the knowledge that elsewhere in the social system the necessary 

corrections to preserve background justice are being made" (PL, 268). 

We can characterize this orientation in a way that seems a bit less natural 

however. On this view, how persons should live does not matter, in the first 

instance, for organizing our concerns about justice. Justice will focus on 

institutional rules rather than principles of personal conduct. This is the 

implication of saying that justice is about {or primarily about) arranging 

background conditions. Yet do we not also believe that justice is about people 

individually treating each other as they should? On the terms of the institutional 
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approach, individuals are free to pursue their ends while the social system is 

responsible for ensuring justice. Assessing personal conduct is marginalized 

against the primary theoretical task of making rules for institutions. Yet does not 

the image of persons pursuing their own good in the foreground while somehow 

a just background obtains seem to ignore the fact that persons bear individual 

responsibilities of justice? How do individual duties of justice even arise for those 

attracted to an institutional approach? In what follows, I examine how Rawls 

addresses these questions. Although the discussion focuses on Rawls's writings, 

the considerations below are relevant for anyone attracted to an institutional 

approach, where this refers to the aim of constructing principles of justice to 

regulate institutions prior to (or In replace of) individual principles of justice. 

Pure Procedural Justice and Individual Responsibility 

Rawls pursues both an institutional and distributive approach to justice. 

He writes, "A conception of social justice, then, is to be regarded as providing in 

the first instance a standard whereby the distributive aspects of the basic 

structure of society are to be assessed" (TJ, 9). This focus can prompt the image 

that distributive theorists advocate institutional arrangements designed to 

constantly (and intrusively) meddle with individual holdings in order to secure a 

preferred distributive pattern.® A distributive approach can seem to regard 

® See especially Nozick's commentary in Anarchy. State, and Utopia. 



persons as mere vessels into which someone (probably a government official) 

pours and extracts the right combination of goods at any moment in time to 

preserve justice. This picture does not apply to Rawls, however. He treats the 

question of distributive shares as a matter of pure procedural justice. This idea 

complicates his vision of a just society considerably and directly introduces an 

account of individual responsibility within his theory of social justice. In this 

section I aim to show how the idea of pure procedural justice connects with two 

distinct notions of individual responsibility: responsibility for one's own ends, and 

responsibility for upholding just institutions. 

Recall first Rawls's discussion of pure procedural justice with respect to 

distributive shares. He writes, "what a person does depends upon what the 

public rules say he will be entitled to, and what a person is entitled to depends 

on what he does. The distribution that results is arrived at by honoring the claims 

determined by what persons undertake to do in the light of these legitimate 

expectations" (TJ, 84). Rawls uses an analogy with gambling to explain his idea. 

In gambling the "background circumstances define a fair procedure" and there is 

no further independent judgment about the justice of the outcome (TJ 86). Thus, 

"there is a correct or fair procedure such that the outcome is likewise correct or 

fair, whatever it is, provided that the procedure has been properly followed" (TJ, 

86). Similarly, we should view the basic structure as a case where persons are 

free to pursue their ends and whatever distribution that results is just, provided 
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that everyone follows the public rules of a just scheme. The basic structure as a 

case of pure procedural justice is a fundamental and recurring idea in both A 

Theory of Justice and Political Liberalism. 

One question to ask is this: Why model the basic structure as a case of 

pure procedural justice? One answer, discussed in the previous section, is the 

practical point that devising principles for institutions can replace the complex 

task of devising principles for individuals (TJ, 87-88). I considered this claim and 

rejected it, at least as the basis for arguing that the basic structure should be the 

primary subject of justice. Here, I wish to examine a different question: what 

conception of the person is required to make the idea of pure procedural justice 

seem attractive? 

First, the idea of pure procedural justice requires a conception of persons 

as free to pursue their ends (given that the basic structure is just). This idea of 

freedom is also an indirect attribution of individual responsibility: given just public 

rules, individuals themselves are responsible for pursuing their ends. He makes 

this connection explicit in the opening of Political Liberalism. He says that a 

political conception of justice must regard citizens as free and equal.'''' He then 

lists three respects in which persons are to be considered free: they have the 

capacity to act on a conception of the good, they regard themselves as having 

"self-authenticating sources of valid claims", and (most germane to this 

(TJ, 83-87; PL 255-285). 
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discussion) "they are viewed as capable of taking responsibility for their ends 

and this affects how their various claims are assessed" (PL, 30-33). On this last 

notion of freedom, he further writes, "we start with the basic idea of society as a 

fair system of cooperation. When this idea is developed into a conception of 

political justice, it implies that, viewing citizens as persons who can engage in 

social cooperation over a complete life, they can also take responsibility for their 

ends; that is, they can adjust their ends so that those ends can be pursued by 

the means they can reasonably expect to acquire in return for what they can 

reasonably expect to contribute." (PL, 34). 

This account is remarkably similar to Ronald Dworkin's conception of the 

person. We are responsible for pursuing our own ends and ambitions. This idea 

is appealing because it captures an intuitive sense that we must take charge of 

our own lives. Taking this charge is part of being a normal person. It describes a 

capacity. But we might ask: Is this notion adequate for developing individual 

responsibilities of justice as they apply to persons? Rawls says no. First, he 

interprets the content of this responsibility against the background that just 

institutions already exist. For Rawls, taking this responsibility is about what it 

means to be free, not what it means to act justly. This distinction makes intuitive 

sense. A claim about how persons should relate to their own projects seems to 

offer an impoverished notion of acting justly, perhaps because we intuitively 

" Rawls introduces these ideas in A Theory of Justice (see especially Sections 77 and 85) but 
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believe that acting justly must in part be about how our actions affect other 

persons. Moreover, this Idea of responsibility does not appear to identify a duty 

at all: it rather has the feel of a recommended permission. It seems to say that 

we are free to shape our own identities within the constraints of a just structure. If 

we let someone else shape and direct our lives for us, we have not violated a 

duty, but we will have abdicated our capacity to exercise a distinctive human 

trait. He says, "given their capacity to assume responsibility for their ends, we do 

not view citizens as passive carriers of desires. That capacity is part of the moral 

power to form, to revise, and rationally to pursue a conception of the good" (PL, 

186). 

Thus, Rawls himself makes no claim that responsibility for ends identifies 

a duty of justice. Then what does? The answer is implicit in the idea of pure 

procedural justice. Persons are free to pursue their ends within a just basic 

structure such that whatever results is just, provided that everyone follows the 

just public rules. The idea of pure procedural justice relies on the further idea that 

persons follow the just rules; otherwise, a just procedure cannot be said to 

transfer its justness to the outcomes. Given the picture of the basic structure as a 

case of pure procedural justice, it follows that persons must have a duty to 

uphold just institutions. 

does not focus on this topic until Political Liberalism. 
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In summary, when we consider that Rawls is committed to the basic 

structure as a case of pure procedural justice, we can identify two notions of 

individual responsibility required by this approach: responsibility for one's own 

ends and responsibilities to follow just rules. These notions match exactly 

Rawls's conception of the person. He writes, "moral personality is characterized 

by two features: one for a conception of the good, the other for a sense of 

justice. When realized, the first is expressed by a rational plan of life, the second 

by a regulative desire to act upon certain principles of right" (TJ, 561). The first 

notion of responsibility for ends has its appeal, but not as a responsibility of 

justice. So we turn to the idea of upholding just institutions. Why believe that this 

is a responsibility of justice? Does this identify all of our responsibilities of 

justice? Rawls answers these questions through his account of natural duties. 

The Natural Duties 

Distributive theorists can seem to treat individual responsibilities as 

manna from heaven: people just happen to have duties to uphold whatever 

institutions the distributive theorist deems just. Rawls offers a more elaborate 

account of individual responsibility that divides into two parts: obligations and 

natural duties. Obligations refer to the tasks and responsibilities that accrue to 

persons who occupy public roles as defined by the institution. They apply to 

persons only if the institution is just and the person has voluntarily accepted the 
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role (TJ, 112-113). These obligations refer to the sense in which an IRS agent, 

as an IRS agent, has an obligation to collect taxes. Natural duties, on the other 

hand, apply to persons regardless of their tasks as defined by an institution. 

These duties do not presuppose that persons have voluntary opted into a just 

scheme of social cooperation. As Rawls illustrates, persons have a natural duty 

not be cruel, and it is no excuse for one person to say that he made no promise 

or agreement with anyone not to be cruel (TJ, 114-115). 

How do these obligations and duties arise? Explaining obligations is fairly 

easy: they arise within an on-going cooperative scheme as citizens voluntary 

adopt various public roles. What about natural duties? Rawls has very little to 

say about this topic, except to argue that both obligations (derived from a 

principle of fairness) and various natural duties would be selected by reasonably 

situated hypothetical contractors. This is the crux of Rawls's account of duties 

and obligations: like principles of justice for institutions, individual principles 

would be selected by hypothetical contractors. 

The natural duties are particularly interesting, given that they arise 

independently from one's actions within an institutional scheme. There are many 

natural duties, but he describes only one as "the fundamental requirement for 

individuals" (TJ, 337). He calls this the natural duty of justice. He writes, "This 

duty requires us to support and to comply with just institutions that exist and 

apply to us. It also constrains us to further just arrangements not yet established. 
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at least when this can be done without too nnuch cost to ourselves" (TJ, 115). It is 

through his account of natural duties that Rawls identifies the responsibility to 

uphold just institutions that is so important for conceiving the basic structure as a 

case of pure procedural justice. Given that all persons bear and comply with this 

natural duty of justice, then the basic structure regulated by Rawls's two 

principles of justice will yield just distributive shares. 

In summary, two individual responsibilities are generated by the idea of 

pure procedural justice. He grounds one within his conception of the person as 

free. He grounds the other through his account of natural duties. 

Assessing Rawls's Account of Individual Responsibilities of Justice 

Previously, I asked: Do we not also believe that justice is about people 

individually treating each other as they should? How do individual duties of 

justice even arise for those attracted to an institutional perspective? For Rawls, 

justice is partly about individual conduct and he shows how individual principles 

arise through his account of natural duties. Unfortunately, Rawls's voluminous 

writings contain only several pages of discussion about these duties. He 

explicitly waives off any "systematic discussion of the principles for individuals. 

But certain principles of this type are an essential part of any theory of justice" 

(TJ, 108). Rawls claims that "there are many natural duties" (TJ, 114), yet he 

does even attempt to list what they are beyond a brief discussion of several 
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probable cases (TJ, 337-339). The cases he does discuss are intuitively 

compelling cases of duties of justice. He writes, "The following are examples of 

natural duties: the duty of helping another when he is in need or jeopardy, 

provided that one can do so without excessive risk or loss to oneself; the duty 

not to harm or injure another; and the duty not do cause unnecessary suffering" 

(TJ, 114), as well as "the duty to show a person the respect which is due to him 

as a moral being" (TJ, 337). 

An obvious shortcoming of Rawls's theory of justice is the 

underdeveloped account of these natural duties. Much more needs to be said 

about their content and implications for personal action. This is an obvious point, 

even from within Rawls's perspective. He claims that identifying natural duties 

are an essential part of any theory of justice; yet he does not even attempt to 

sketch a complete list. But this criticism also has short teeth. The upshot is an 

expansion of what is already in place. 

In this section, I argue that this underdevelopment is generated by 

systematic features of his orientation rather than any simple (or easily corrected) 

oversight. Further, the account he provides offers a defective conception of what 

our duties of justice should be. 

First Argument: Underdevelopment of Responsibilitv is Systematic. The 

basic structure, according to Rawls, is the primary subject of justice. This means 

that principles to regulate the basic structure are to be selected prior to, and 
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have regulative primacy over, principles for individuals. Thus, Rawls endeavors 

to develop institutional principles without any account of what it means for 

persons to act justly. How does this approach affect the individual principles that 

he does select? He writes, "The simplest thing to do ... is to use the two 

principles of justice [for institutions] as a part of the conception of right for 

individuals. We can define the natural duty of justice as that to support and to 

further the arrangements that satisfy these principles; in this way we arrive at a 

principle [for individuals] that coheres with the criteria for institutions" (my italics, 

TJ, 335). The fact that institutional principles are selected prior to Individual 

principles directly influences the type of individual principles that the contractors 

choose. This is what Rawls means when he says that institutional principles 

have regulative primacy (PL, 258). The interesting point is to notice which 

individual duty Rawls chooses as most fundamental: the duty to uphold just 

institutions. 

Why this duty? The answer takes us back to Rawis's first argument on 

behalf of the basic structure as primary subject. Rawls conceives of the basic 

structure as a case of pure procedural justice. Just procedures yield just 

outcomes, if everyone follows the rules. And there are no other independent 

criteria to assess these outcomes. The very Idea of the basic structure as case of 

pure procedural justice recommends that the most fundamental (or only) 

individual responsibility of justice will be to comply with just procedures. Rawls 
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says that "from the standpoint of the theory of justice, it [the duty to uphold just 

institutions] is the fundamental requirement for individuals" (my Italics, TJ, 337). 

Rawls's spare treatment of natural duties is no mere oversight. His commitment 

to the basic structure as a case of pure procedural justice predisposes to some 

degree an account of individual responsibility that focuses primarily on the duty 

to uphold just institutions. 

How far and how systematic is this connection? In fact, there is a direct 

proportionality between the natural duties and the idea of pure procedural 

justice. If the basic structure is to be conceived as a case of pure procedural for 

all activities that take place within a just scheme, then there is no reason to 

develop any individual duties of justice (beyond the fundamental duty to uphold 

just Institutions). The reason is that pure procedural justice says that there are no 

criteria to assess the justice of activities independent from the procedures that 

generate them. Thus, a society designed to accord fully with the idea of pure 

procedural justice means that there is no need for any individual principles 

beyond following the just rules. In general then, the greater the application of the 

idea of pure procedural justice as a model for society, the less the need for an 

account of individual duties of justice. At the extreme, all individual duties will be 

understood and reduced to the terms of a single obligation to uphold the rules of 

a just scheme. 
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Rawls is not always precise about how far he wishes to apply the idea. In 

Political Liberalism, for example, he writes, "And so an institutional division of 

labor must be established between the basic structure and the rules applying 

directly to particular transactions. Individuals and associations are left free to 

advance their ends within the framework of background institutions which carry 

out the operations required to maintain a just basic structure" (PL, 284). In A 

Theory of Justice he writes "the acceptance of the two principles constitutes an 

understanding to discard as irrelevant as a matter of social justice much of the 

information and many of the complications of everyday life" (TJ, 88). These 

passages could say that persons are free to pursue their ends with no regard to 

any duties of justice beyond upholding just institutions, given that institutions 

secure justice. These passages could also say that persons are free to pursue 

their ends and conform to various other natural duties of justice within a system 

that secures justice for a limited range of activities (such as economic 

transactions). Given that Rawls sketches various natural duties, he presumably 

believes that procedural justice has limited application, even in the ideal case. 

But the actual substance of his theory, as illustrated in the excerpts above, 

suggests how easily the idea can be understood to spread across all activities. 

The idea of pure procedural justice offers a seductive vision of social life. 

Persons are free to pursue their ends with a background system securing justice. 

The picture is especially attractive for theorizing about justice because the 
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theoretical task reduces to the more simple challenge of devising one or two 

institutional principles to regulate an entire scheme. But the idea can easily 

spread beyond its limited role of applying to only some activities in society. In 

any case, Rawls applies the idea widely enough to conclude that the duty to 

uphold just institutions is the most important principle of justice for individuals. 

In conclusion, Rawls's commitment of basic structure as the primary 

subject is directly relevant for understanding the account of responsibility that he 

provides. So long as the basic structure, understood as a case of pure 

procedural justice, is made the primary subject of justice, the subsequent 

account of individual principles will be predisposed to identify a single natural 

duty of justice to uphold just institutions. The extent to which other duties matter 

at all will then depend on how far the idea of pure procedural justice applies to 

activities that occur throughout society. 

Second Argument: Rawls's Account of Individual Responsibility is 

Defective. The first argument says that Rawls's account of natural duties does 

not occur in a vacuum; his institutional approach generates it. The duty to follow 

just rules is not merely the only duty of justice that Rawls describes but is more 

fundamental than any o?A7er individual duty, whether about justice or otherwise 

(TJ, 337). This claim is rather striking; if we consider all of our natural duties, 

including duties not to murder, be cruel, torture; duties to help and respect others 

as moral beings; he says that the most fundamental individual responsibility is to 
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follow the rules of a just scheme. Isn't there something unsettling about this 

picture? I divide my comments into two parts. 

Consider first how this account offers a guide for directing actual social 

reform. Historically, institutional reform happens when groups of persons act on 

various substantive natural duties of justice (see Part II of this essay for 

discussion of this point). Duties to treat persons with respect and dignity exert a 

far more powerful psychological grip on persons than a command to uphold just 

institutions. Rawls's account miscalculates the motivations of actual persons for 

promoting institutional reform. A conception of justice whose highest ideal of 

personal conduct is to follow just rules is not a model for galvanizing social 

reform in the actual world. But this is precisely the model that Rawls provides. 

Even if Rawls claims to provide an ideal theory only, this point is still significant 

given that Rawls, and most others who write about justice, have the practical aim 

of creating a theory useful for actually promoting justice as they understand it. A 

guidepost that urges a duty to follow just rules above all else is unlikely to be 

effective for the nonideal circumstances of actually creating institutional reform. 

Second, rather than imagine the usefulness of the account for the actual 

world, imagine instead the picture of Rawls's ideal society. In particular imagine 

the citizens who would carry out their lives through the transitions toward Rawls's 

ideally just social world. What are the sources of injustice in these worlds? We 

can imagine government officials tinkering with various institutional rules to 
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approximate Rawls's two principles. As we approach the ideal, will injustices 

disappear? In the actual world, many injustices arise from human dispositions to 

act in countless ways that are harmful and cruel to others. We have capacities 

for great good and great evil. As we approach Rawls's ideal, can we abstract 

these human traits away? What would we be like? In the ideal we should like to 

be the kinds of persons who act justly towards one another. But the best we can 

hope for, I believe, is a community of persons who will always have the 

capacities to act with great injustice towards one another. To believe otherwise is 

to idealize away our basic humanity. As citizens approach Rawls's ideal social 

world, the best we can hope for is a citizenry that wishes to act justly yet always 

has the capacity to act unjustly. 

How does Rawls's ideal accommodate these enduring traits about 

persons? The personification of the basic structure with the liberating affect of 

allowing persons to pursue their own good while background operations 

somehow secure justice offers a misleading and potentially dangerous ideal. As 

we imagine the stepwise transition towards Rawls's ideal society, the vision is 

one of persons increasingly losing touch with basic individual duties of justice as 

these responsibilities transfer to the workings of background conditions. Citizens 

will increasingly learn that their most important individual responsibility is to 

follow the just rules. In the ideal, citizens within Rawls's just society will 

increasingly disconnect their own personal actions from concerns about justice. 
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This is the po/nf of establishing the basic structure on the idea of pure procedural 

justice. Persons can pursue their own ends while a background secures justice. 

Yet this model miscalculates the motives and dispositions of citizens 

within this ideal world. The capacities to act with great injustice will always be 

there. What is the best way to ensure against injustice? Will it happen by 

teaching citizens that the highest personal virtue is to follow the rules of just 

scheme largely operated by government officials hired to enforce background 

conditions? Imagine that each generation of persons within Rawls's ideal will 

always have tendencies to act unjustly and will always require a moral education. 

Capacities to act unjustly can never be abstracted away, at least if a theory of 

justice Is designed for a community of persons. What kind of education should 

this be? In large measure persons do not act justly by default. They do so by 

learning that their actions affect others and that they must treat each other with 

the respect and dignity that they are due. This is what justice Is about. Yet in 

Rawls's world the highest ideal of personal conduct will be to follow the rules and 

pursue one's own good rather than learn to treat people with the respect they are 

due. Of course, these other natural duties are not entirely irrelevant for Rawls but 

he is quite clear that they are the less fundamental principles for individual 

action. A community of persons who view their main duty of justice as upholding 

just Institutions is a sure route to social decay. 
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Conclusion 

Rawls's account of natural duties is not merely underdeveloped; the 

account is defective. Further yet, the fundamental ideas that generate the 

account are without support. On the basis of Rawls's writings, there is no good 

reason to make the basic structure the primary subject of justice. 

IV. Extensions and Responses 

The previous section closes the arguments of this paper. I now consider 

several extensions and responses. 

1. Rawls hopes to construct an ideal theory of justice. He says, "ideal 

theory, which defines a perfectly just basic structure, is a necessary complement 

to nonideal theory without which the desire for change lacks an aim" (PL, 285). In 

A Theory of Justice he writes, "If ideal theory is worthy of study, it must be 

because, as I have conjectured, it is the fundamental part of the theory of justice 

and essential for the nonideal part as well" (TJ, 391). In this section I consider 

the observation that Rawls offer an ideal theory yet many of the considerations I 

raise in this essay arise within nonideal situations. 

First, Rawls identifies an ideal subject matter; the basic structure refers to 

the social institutions of a well-ordered society. He argues that the basic 

structure has a special role in this well-ordered society. It is worth noting how he 
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argues for this view. He could stipulate that what it means for a society to be 

well-ordered is that, among other conditions, the basic structure has some 

particular special role. Certainly Rawls believes this but he does not argue for the 

view by making a stipulation. Rather, he appeals to (what he thinks are) common 

sense views about our actual society. For example, he considers how justice 

erodes in actual societies. He writes, "This is an important though obvious point: 

when our social world is pervaded by duplicity and deceit we are tempted to think 

that law and government are necessary only because of the propensity of 

individuals to act unfairly. But, to the contrary, the tendency is rather for 

background justice to be eroded even when individuals act fairly: the overall 

result of separate and independent transactions is away from and not toward 

background justice" (my italics, PL, 267). He also considers how we make 

judgments about wage agreements in actual societies. He writes, "whether wage 

agreements are fair rests, for example, on the nature of the labor market: excess 

market power must be prevented and fair bargaining power should obtain 

between employers and employees" (PL, 267). These are Rawls's sociological 

observations about how our world works. 

Noting this method of argument is important for understanding how to 

assess his argument. He supports his view that the basic structure has a special 

role in a well-ordered society by considering the special role of institutions in 

actual societies. Thus, to assess Rawls's view we must examine whether 
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institutions in actual societies have the special role he supposes, and this 

explains the strategy of much of this essay. I challenge each of Rawls's claims 

about the special role of the basic structure in actual societies. It is necessary to 

challenge Rawls's claim in this way, given Rawls's own strategy for supporting 

his case. 

In general, how are we to assess Rawls's approach to ideal theory? 

Consider the following remark. He writes, "The reason for beginning with ideal 

theory is that it provides, I believe, the only basis for the systematic grasp of 

these more pressing problems.... At least I shall assume that a deeper 

understanding can be gained in no other way, and that the nature and aims of a 

perfectly just society is the fundamental part of the theory of justice" (TJ, 9). The 

interesting point is that Rawls never argues on behalf of this approach. Instead, 

he supports the approach as a consequence of the success of other arguments. 

To assess his claim that the basic structure should be primary subject of a well-

ordered society, we misunderstand Rawls's strategy by trying to assess his prior 

arguments on behalf of a well-ordered society within ideal theory. There are no 

prior arguments. We must assess the arguments he provides, and these rely on 

what he thinks are common sense views about the special role of institutions in 

actual societies. Rawls's strategy is to argue that because the basic structure 

has a special role in society, then it should have special role in theory. But the 

only way to assess whether the basic structure has this special role in society is 
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to appeal to facts about actual societies, as Rawls himself does (selectively). Yet 

once we consider a broader range of facts about actual (or near-actual) 

societies, then we have good reason to doubt that the basic structure has the 

special role in society that Rawls envisions. 

2. The third part of this essay offers another type of challenge to Rawls's ideal 

theory approach. First, the fact that Rawls works within ideal theory is another 

reason why he underdevelops natural duties. Rawls assumes that persons bear 

and comply with duties to uphold just institutions. Further, he writes, "In a well-

ordered society there would be no need for the penal law except insofar as the 

assurance problem made it necessary. The question of criminal justice belongs 

for the most part to partial compliance theory, whereas the account of distributive 

shares belongs to strict compliance theory and so to the consideration of the 

ideal scheme" (TJ, 315). But then he adds: "the purpose of the criminal law is to 

uphold basic natural duties" (TJ, 314). 

In effect, Rawls demotes the topic of natural duties to considerations of 

(what he considers the less fundamental) nonideal scheme. But if my arguments 

in the last section are correct, then Rawls's ideal scheme is hardly one we would 

ever want, either as a guide for personal conduct for actual persons today, or as 

a conception of citizens' duties from within the ideal scheme. Although it has not 

been the object of this essay to challenge Rawls's approach to ideal theorizing 
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directly, insofar as Rawls's account of natural duties is defective, then this result 

also challenges the usefulness of Rawls's conception of ideal theory. 

3. Sometimes theorists strictly distinguish between public rules and 

personal conduct. Recall Pogge's distinction, "we must keep sharply distinct, as 

Nozick does not, our subject, how the ground rules of a social system ought to 

be assessed/designed, from the (secondary) subject of how actors (individuals, 

associations, the government) may and should act within an ongoing scheme 

whose terms are taken as fixed" (17). Rawls does not endorse this contrast. He 

says, for example, that justice is about realized rather than abstract institutions: 

yet Rawls provides no reason for this choice, and, in any case, a strict divide 

between rules and actions often seems implied in contemporary discussions in 

political philosophy. In this section 1 argue that justice is not about institutions at 

all if they are conceived merely as rules. 

Consider this dialogue: 

T(reatment): Justice is about treatment, not about rules. Therefore, a 

claim that rules are unjust is shorthand for the unjust treatment which occurs 

under these rules. 

I(nstitutions): Not true. The property rules of slavery, for example, are 

unjust simply by examining the property rules themselves. We do not need to 

observe the treatment that happens. The rules themselves are unjust. 
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T: Rules themselves may appear to be unjust, but the only sense in which 

the rules are actually unjust is in virtue of the bad treatment that occurs, or is 

likely to occur, given the set of rules. How do people interpret the rules? How do 

people act given the structure of rules? These are the important questions. 

Slavery is unjust. But the injustice inheres in what people do, not the rules 

themselves. It is possible that everyone ignores the rules. Injustice depends on 

what people do. 

I; Not true. Institutions serve an expressive function. Institutional rules, for 

example, should express an ideal, such as equality. Slavery is unjust because its 

rules fail to express a conception of persons as equals. And we can see that just 

by looking at the rules. 

T: Consider this example. Imagine a property scheme X. Let's say the 

rules of this scheme are intuitively unjust. For example, the rules appear to 

describe a slave state. But imagine that these rules are embedded in a social 

order such that no resulting actions are unjust. Persons either ignore the rules or 

interpret them far differently than what they seem to say. To make the point as 

clear as possible, imagine further that any change in these rules (say, by a social 

reformer) would produce unjust actions. That is, persons act as they do only in 

virtue of the rules that are in place. I submit that there is no reason to change the 

rules and no sense in describing the rules themselves as unjust, given that they 

only yield just actions. 
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I: Sure there is. If the rules describe a slave state, then the rules are still 

unjust because they do not, in principle, treat people as equals. Just because it 

happens to turn out that no one acts unjustly, this does not imply that the rules 

are thereby just. 

T: Let us imagine the set of all possible activities, given property scheme 

X. The claim is that only in nonactual worlds does unjust treatment occur; only in 

actual worlds does just treatment occur. Further, the just treatment that occurs in 

the actual worids happens only because persons are responding to these rules 

that are in place. In this case the rules are just because only just activities result. 

Consider someone who disagrees and insists that the rules themselves are 

unjust. Suppose further that this judgment is used to reform the system. In this 

concocted example, this judgment of injustice would give someone a reason to 

change the rules which leads to unjust treatment. But this is perverse. Thus, the 

case of property scheme X shows that there is no sense in assessing the justice 

or injustice of rules independent from what happens or is likely to happen to 

peoples' lives given that the rules are in place. 

Why bother with this argument? In the actual worid, those who believe 

rules themselves should be the subject of justice are less likely to focus on 

personal conduct and the often counter-intuitive relation between what rules say 

and the actual activities that result from any given sets of rules. We care about 

institutions because we live our lives in and through them, and their structures 
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exert an enormous influence on our lives. Yet justice is about individuals acting 

to create and preserve just relations, not rules. The question, "Is this institutional 

arrangement just?" is always the short form for a more basic concern: "Is the way 

people treat each other (through this recognizable institutional arrangement) 

just? It is the treatment that matters for justice. 

4. Rawls says very little about how natural duties arise other than claiming 

that hypothetical contractors would choose them. As an extension to the 

previous note, consider a simple sketch as one way to illuminate the grounds of 

justice. Consider a world consisting of two people, A and B, living on separate 

islands. Lonely people on islands have been a popular device for motivating 

substantive political views. The point here is less ambitious: to offer some 

assistance for considering the basic concept of justice. The remarks in this last 

section are an initial step for elaborating Rawls's discussion of natural duties. 

The question I would like to consider is when claims of justice apply in 

these island worlds and what that teaches us about the concept of justice. Let us 

consider several scenarios. In the first world (1) we have two people on separate 

islands tending to their survival. Neither person is aware that the other exists, 

perhaps because they lack the requisite cognitive abilities or because neither 

has any evidence of the other person's existence. They live (briefly) and die. In a 

second case (2) we have two people on separate islands tending to their 
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survival. They know that the other exists but can do nothing in any way to affect 

the others' life. The distances, for example, are too great for any action to have 

an external effect on the other. Again, they live (briefly) and die. In both (1) and 

(2) we are inclined to say, I believe, that requirements of justice do not apply, 

whatever our understanding of justice. There is no action that either A or B could 

perform and no state of affairs that A or B could find themselves in which could 

generate a command of justice. 

Once we do know that others exist and we can affect their lives by our 

actions, then what do we say? Suppose (3) that A sneaks over to B's island in 

the middle of the night and corrupts B's water supply, for no other reason than to 

be master of the universe. We are much more likely to say that A has acted 

unjustly as he watches B wither away. A more controversial case: suppose (4) 

tropical storms leave B helpless and A, with the least amount of effort, could help 

B get back on his feet. But A watches B wither away again. We might say that A 

acts unjustly. Are these claims misplaced? Do we wish to say, rather (like we did 

above), that requirements of justice clearly do not apply in these cases? 

Let us describe the differences between cases (1 - 2) and (3 - 4) in this 

way: if we do not know that other people exist or we cannot do anything to affect 

their lives (1 -2), then the question of how we should treat other persons has no 
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relevance for guiding any of our actions/^ But once we do know that others exist 

and we can affect their lives through our actions (3-4), then a new question 

arises: How ought I to treat these other persons? And we also intuitively think 

that "treating persons justly" is part of the answer to that question. The question 

does not presume that we ought to act on their behalf, for the answer may be 

that we ought to treat others in no way at all. The important point is that the issue 

of appropriate treatment arises from the features in the second set of examples 

but does not arise at all from the features in the first set of examples. Cases (3) 

and (4) can generate commands of justice; cases (1) and (2) cannot. 

For those of us inclined to accept this conclusion, that claims of justice 

can apply in these latter cases, then we believe that requirements of justice 

provide answers to the question about how we should treat each other. Claims of 

justice need not exhaust the grounds of appropriate treatment, but they do seem 

relevant. On what basis do we determine an answer? Consider the more obvious 

case first. We believe that A acts unjustly by tainting B's water supply. We think 

that A is morally responsible for acting in this way. We believe that A is morally 

answerable for A's own actions or inactions. We view A as someone who has 

responded to the world in an unjust way. We believe that A at least has a duty to 

What if we do not know that others exist but could affect their lives? There may be some ways 
of not knowing — cases of culpable ignorance — in which claims of justice still apply. Suppose 
that A deliberately avoids processing evidence which indicates that he is harming others. Suppose 
that he does for the reason that he doesn't not wish requirements of justice to apply to him. We 
might say that the requirement still applies even if he has shielded himself from knowing that he is 
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correct the mess because A has caused it. If A is a hippopotamus whose 

sunbathing contaminated the water, we would not make any of these claims. We 

make these claims because A is a person, believing that persons bear 

responsibilities for their actions. 

Consider the second case. Do we believe that A acts unjustly by watching 

B suffer from the fallout of a tropical storm? It depends. It depends on our view of 

A's and B's duties in that context. Many people seem to think that if the costs are 

minimal, A has a duty to help B. Rawls thinks so (TJ, 114). How do we explain 

this duty? We might say that to watch B suffer is to act contrary to B's moral 

significance. In this situation A's inaction does not express a due recognition of 

A's obligations that arise from valuing B as the person B is. Again, if A was not a 

person, we would not make these claims. We would not think A to be the kind of 

creature to bear a duty to help others. 

Let us consider how the island account informs us about the basic 

concept of justice. First, some concerns of justice are relevant prior to any robust 

sense of an institutional setting. We do not need institutions to ask questions of 

justice, only people who act in ways that can affect the lives of others. Thus, in 

order to identify our duties in this island example, we cannot defer to the rights 

and obligations conferred by a just institutional scheme. 

harming someone. I will not explore these issues here but note that this simple disjunct will require 
some qualification to accommodate these interesting cases. 
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Second, claims of justice are generated because of something we cherish 

about persons and their relations to each other. The abstractness of the island 

example serves to emphasize this point: claims of justice arise because we 

believe persons matter. In this sense the normative ground of claims of justice 

are generated by our understanding of the importance of persons. The value of 

persons forms the moral core of a theory of justice. 

Third, claims of justice imply that we have substantive duties or 

obligations to act in one way or another. If claims of justice are about how we 

should treat others, then a theory of justice provides reasons for action. Further, 

these reasons for action are reasons of justice when they trace to general 

features of personhood. The abstractness of the island example serves to 

emphasize this point as well. Claims of justice apply to individual persons and 

their activities. They do not apply to non-persons, including inanimate objects. 

Thus this island sketch reinforces the argument in the previous note. Describing 

an institution as unjust always refers to the treatment that occurs among persons 

rather than the rules themselves. 

Fourth, our responsibilities not only express the view that we have general 

duties to act one way or the other, but that we are responsible for our actions to 

some degree. We not only believe that having knowledge of A's existence and 

capacity to affect A's life makes applicable moral reasons for action (prompting 

consideration of how B ought to treat A). We also believe that B is responsible 
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for his own actions, at least in the sense of "cleaning up the mess" that B creates 

for A. 

This sketch does not imply that institutions are not important for 

organizing concerns of justice. It rather suggests a point about the grounds of 

justice: justice matters because people matter, yet a theory of justice that 

advocates a duty to uphold just rules as citizens' most fundamental requirement 

is liable to obscure this basic point. We need to put principles for individuals back 

where they belong: at the core of an account of what justice requires. 

" I gratefully acknowledge the Earhart Foundation's support in the form of a fellowship that funded 
the larger project of which this paper is a part. I would like especially to thank Chris Griffin for 
countless conversations about what justice is about and for helping me see how impressive 
Rawls's approach can be. 
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Appendix A 

In the next chapter I examine Ronald Dworkin's egalitarian account of 

social justice. In this appendix I explain the transition from assessing impartiality 

in the previous two chapters to assessing equality in the next. 

First I summarize the arguments from the previous two chapters. Barry 

argues for impartiality through skepticism. Barry's skeptical argument, however, 

in effect rests his political theory on wider epistemologica! grounds in an 

unsustainable way. Skepticism is an alluring tool to argue for liberal institutions, 

especially in response to the austere and imposing religious fundamentalisms 

against which liberal theory should combat. But skepticism about all moral values 

undercuts whichever moral values serve to buttress the value of reaching 

reasonable agreement. Barry's skeptical argument forces the liberal into the 

unenviable task of trying to show that the moral values driving liberal theory are 

epistemically superior to those driving religious belief or any general beliefs 

about the good. Thus, Barry's skepticism, as I argued earlier, either defeats a 

liberal defense before it starts, or bottles the debate into the wrong space. Like 

Barry, John Rawls attempts to account for impartiality by appeal to wider 

epistemological grounds. His account of the burdens of judgment does not 

introduce a skeptical thesis, perce, but it does introduce epistemological 

considerations too general to protect their application to the political values that 
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support his political liberalism. Recognizing the burdens of judgment cannot 

imply toleration for some without implying toleration for all. 

Suppose that these arguments are correct. To what extent, then, should 

we endorse impartiality as a central value in a theory of justice? We should not, if 

the only way to argue for impartiality is though skepticism. But I have not argued 

that skepticism is the only defense for impartiality (Barry does argue for this). 

Perhaps there are other ways to defend impartiality. Certainly the idea is relevant 

for understanding the proper functions of specific institutions in society. A court 

system must attain a measure of Impartiality toward competing claimants, if for 

no other reason than knowing that this is the only way to keep the peace over 

time. But Barry and Rawls and others advocate impartiality at a much higher 

level of abstraction: impartiality applies to the principles of justice that are to 

regulate the basic structure.'' 

Recent liberal theorists have used a method of hypothetical contract to 

depict this impartiality. We construct the content of impartial principles of justice 

by imagining what reasonable people would choose for guiding the state use of 

coercive power. The contracting situation models an Interpretation of 

reasonableness. It does this through its description of the agents and their 

constraints on choice. The most remarkable fact about this construction is not 

the ideal of impartiality but the notion of reasonableness. Impartiality is always a 

^ See De Marneffe for discussion of different idea of neutrality. 
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notion circumscribed by the idea of the reasonable. The goal is not impartiality 

among all views, but only impartiality among reasonable views. Thus, the most 

basic normative idea expressed through the contract approach is not impartiality 

but reasonableness, for it is this line — between the reasonable and the 

unreasonable — that separates legitimate from illegitimate uses of coercive 

power. 

This dependence of impartiality on reasonableness suggests a natural 

extension to my previous analysis of liberal impartiality: examine idea of 

reasonableness as a foundational value for justice. A problem with the idea of 

reasonableness, however, is that the notion tends to obscure rather than 

illuminate the relevant moral values grounding the conception of justice. This is 

particularly true as the constraints on the choice situation become more complex. 

I wish to explain this problem in terms of a dilemma. 

Consider a minimalist "politics by contract" (that is, using a contract 

method to construct principles to guide the use of political coercive power). Ail 

the participants to a hypothetical (or real) roundtable discussion have a 

motivating reason to have a dialogue on the basic ground rules of society. They 

are willing to discuss terms of co-existence. The outcome confers legitimacy 

against those unwilling to talk because the others fail to treat persons with the 

minimal respect due to persons, such as a willingness to resolve differences 

peacefully before acting violently. These dissenters have rejected the most 



minimal moral requirements imaginable. Thus, the exercise of coercive power 

that results from this agreement is legitimate in a way that the brute force of the 

dissenters is not. Jan Narveson proposes this type of account. Note both the 

problem that he thinks the contract view solves and the moral justification he 

gives: 

If most of us, or for that matter many interacting subgroups of us, are simply 

steered by our own Visions of the Good or for that matter our own idiosyncratic 

visions of how everybody ought to interact, then we are in for trouble — as we 

know. If the trouble in question really strikes us as 'trouble,' something which our 

various other values indicate that we would do well to avoid, then we are well 

advised to cast about for a solution, an accommodation v/lth others that is worth 

having even at the cost of some of what we othenfl/ise value 

Here, I believe, we have the rational source of such 'equality' as is 

essential in moral matters It may, however, be termed equality of respect, to 

use one of Dworkin's favoured rubrics. And as it quite possible extends to a 

willingness to fish each other's children out of the local wading pool should we 

happen to be favourably situated for doing so, I am willing likewise to allow a 

certain equality of (minimal) concern. (22-23). 
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This strategy identifies a contract justification for iibertarianism. The agreement 

serves to avoid "trouble" generated by the diverse conceptions of the good that 

guide peoples' lives. The agreement confers legitimacy as an expression of a 

moral principle of equal concern and respect. Conditions of continued brutality do 

not express due respect. 

if the problem is avoiding wanton murder and securing a minimal peace, 

then this contract device suggests a nice response. Peace is better than 

brutality, and in some regions of the world, establishing peace is the real 

challenge. In these settings the rule of law is no small matter. This kind of politics 

by contract may offer a clear guide for describing requirements of justice in that 

context. 

But this context — choosing between peace or brutality. State or Anarchy 

— does not identify the only perspective for many problems of justice that arise 

today.^ Contracting to a "satisfactory state" may tell us why some State is 

morally better than no State, but it is unlikely to reveal ail relevant requirements 

of justice.^ Minimal contractarianism may offer a clear method for showing us 

^In An Essay on the Modem State Christopher Morris, in a slightly different context, develops 
this idea. 
^ I borrow the phrase "satisfactory state" from Gregory Kavka's own use of the idea. Although he 
also uses a forni of the minimal contract device, Kavka settles on a fairly robust understanding of 
satisfactoriness: "Economic provisions would guarantee an economic minimum and would provide 
for a form of equal opportunity within a system containing incentives for work and initiative, and 
hiring according to merit. Government powers would be divided among, or shared by, 
independent bodies, and officials would be accountable to the public through a system of elections 
or potential recalls. Govemment would be responsible for internal and external security and the 
enforcement of core moral laws. Citizens would have rights of political participation, fireedom of 
expression, all personal liberties harmless to others, and equal status — all of which would have 
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why a cooperative peace with a state is better than war without a state. Whether 

this is so, at least in Narveson's case, depends on how to understand the moral 

ideas of concern and respect, and the extent to which a simple contract device 

expresses their meaning. 

If we agree that these minimalist conditions are useful for some purposes 

but do not suffice for developing general principles of justice, then we may 

respond by modeling a more robust notion of reasonableness within the 

contracting situation. The idea is to place various reasonable constraints on 

choice and agent motivation beyond the minimalist condition that agents are 

rational and face the choice of agreement or brutality. The more reasonable the 

constraints on choice and motivation, the more confidence we will have in 

accepting that the chosen principles will be principles of justice. But as these 

constraints become more robust, the relevant moral values that ground the 

conception of justice become more obscure. The importance of the contract 

method then becomes derivative: we must identify the moral values that the 

procedure models, and this cannot be achieved by examining the bare notion of 

reasonableness. Dworkin's criticism of notions of reasonableness amounts to 

this charge of obscureness. He writes, "the requirement that people act only on 

principles they believe others would be unreasonable to reject has too little 

to be respected by the government. For ease of reference, let us say that a State satisfying ail 
these conditions is satisfactory. Taken together, the conditions are the minimal conditions a State 
must satisfy to be legitimized via hypothetical contract theory. Political obligations owed to other 
than satisfactory States must be explained by some other theory or theories" (p. 235). 
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Independent content" (Foundations, 29). Dworkin argues that If we derive 

principles of justice from an idea of reasonableness, the challenge remains to 

identify they underlying values that explain the derivation. The dilemma then is 

this; either the contract method is simple and clear but tells us too little about 

justice, or it is complex and Involved, and hence too obscure to tell us which 

values ground the principles we endorse. 

Suppose that we accept the criticism the examining the bare notion of 

reasonableness Is not enough to understand what drives the account. The next 

challenge is to get a clearer idea about the moral values which the 

reasonableness construction is meant to serve, and in the case of Barry, this 

requires a consideration of the moral idea of equality. This progression — that 

reasonableness must be founded on equality — is the crux of Ronald Dworkin's 

interpretations of John Rawls and Thomas Scanlon and Thomas Nagel. Whether 

this is the best interpretation of these writers is less than obvious, but it is clearly 

Brian Barry's approach. Consider that Barry writes, "More deeply, the whole idea 

that we should seek agreement of everybody rests upon a fundamental 

commitment to the equality of all human beings. . .. The criterion of reasonable 

acceptability of principles gives some substance to the idea of fundamental 

equality while at the same time flowing from it. This is, if you like, a circle — but 

not a vicious one. Both are expressions of the same moral idea (7). This 

particular linkage between equality and reasonableness is not without its own 
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puzzles. One challenge, for example, is to show how it is possible to have a 

fundamental commitment to the equality of all human beings and then limit the 

"all" to a subset of reasonable persons and call it the same idea, as Barry does/ 

Perhaps instead a theory of justice can proceed with the notion of equality itself 

pared off from the complications of the reasonableness construction. This 

suggestion, at least, explains the motivation for proceeding from an analysis of 

impartiality to an examination of equality, impartiality is nested within a normative 

Ideal of reasonableness, and equality is thought (by Barry and Dworkin) as its 

underlying value. Substantive egalitarians proceed in this way, directly 

interpreting an ideal of equality to develop and defend a theory of justice. This 

focus on equality for understanding justice is a prominent trend in contemporary 

political theory. Suppose we accept Dworkin's attempt to re-orient discussions 

about justice. How should we understand this moral value of equality? In the 

next chapter I examine Dworkin's egalitarian theory of distributive justice. 

'' I wish to thank Alan Nichols for this formulation of the problem in his comments on my paper at 
the MidSouth Conference. 



205 

WORKS CITED 

Arneson, Richard J. "Equality" in A Companion to Contemporary Political 
Philosophy Edited by Robert E. Goodin and Philip Pettit. Blackwell, 
Cambridge, 1993. 

Arneson, Richard J. "Equality and Egalitarianism" Encyclopedia of Applied 
Ethics: Volume 2 Academic Press, San Diego, 1998. 

Aristotle Nicomachean Ethics Translated by Terence Irwin, Hackett Publishing 
Company, Indianapolis, 1985. 

Barry, Brian Justice as Impartiality Clarendon Press, Oxford, 1995. 

Barry, Brian "Equality" in Encyclopedia of Ethics Edited by Becker, Lawrence C. 
and Charlotte B. Becker, Charlotte B. St. James Press, Chicago, 1992. 

Buchanan, Allen E. "Assessing the Communitarian Critique of Liberalism" Ethics 
99 (1989). 

Catechism of the Catholic Church Doubleday, New York, 1995. 

Cohen, G. A. "On the Currency of Egalitarian Justice" Ethics 99 (July 1989). 

Cohen, G. A. "Where the Action Is: On the Site of Distributive Justice" 
Philosophy and Public Affairs 

Daniels, Norman "Equality of What: Welfare, Resources, Capabilities?" 
Philosophy and Phenomenological Research ^ (Supplement, 1990). 

De Marneffe, Peter "Liberalism, Liberty, and Neutrality" Philosophy and Public 
Affairs 19 (1990). 

Dworkin, Gerald "Non-neutral Principles" Joumal of Philosophy 7 ̂  (1974). 

Dworkin, Ronald "What is Equality? Part 1: Equality of Welfare" Philosophy and 
Public Affairs 10 (3), 1981. 

Dworkin, Ronald "What is Equality? Part 2: Equality of Resources" Philosophy 
and Public Affairs 10 (4), 1981. 



206 

Dworkin, Ronald "What is Equality? Part 3: The Place of Liberty" Iowa Law 
Review 73 (1987) 

Dworkin, Ronald "What is Equality? Part 4; Political Equality" University of San 
Francisco Law Review 22 (Fall, 1987). 

Dworkin, Ronald "Foundations of Liberal Equality" The Tanner Lectures on 
Human Values Volume 9, University of Utah Press, Salt Lake City, 1988. 

Fleurbaey, Marc "Equal Opportunity or Equal Social Outcome" Economics and 
Philosophy (1995). 

Frankfurt, Harry "Equality as a Moral Ideal" Ethics 98 (October 1987). 

Fukayama, Francis Trust: The Social Virtues and the Creation of Prosperity 
Simon and Schuster, 1995. 

Galston, William "Two Concepts of Liberalism" Ethics 105 (1995). 

Gaus, Gerald Justificatory Liberalism Oxford University Press, Oxford, 1996. 

Habermas, Jurgen "Reconciliation Through the Public Use of Reason: Remarks 
on John Rawls's Political Liberalism" Journal of Philosophy 92 (1995). 

Hampton, Jean "The Moral Commitments of Liberalism" in The Idea of 
Democracy Edited by David Copp, Jean Hampton and John E. Roemer. 
Cambridge University Press, Cambridge, 1993. 

Hare, R. M. Freedom and Reason Clarendon Press, Oxford, 1963. 

Kavka, Gregory Hobbesian Moral and Political Theory Princeton University 
Press, 1986. 

Kekes, John "A Question for Egalitarians" Ethics 107 (July 1997). 

Kymlicka, W. Contemporary Political Philosophy: An Introduction Oxford U. P., 
Oxford, 1990. 

Larmore, Charles "Pluralism and Reasonable Disagreement" Social Philosophy 
and Policy 11 (1994). 



207 

Morris, Christopher W. An Essay on the Modem State Cambridge University 
Press, 1998. 

Narveson, Jan "On Dworkinian Equality" Social Philosophy and Policy 1 (1983) 

Nagel, Thomas "Moral Conflict and Political Legitimacy" Philosophy and Public 
Affairs 16 (1987). 

Nagel, Thomas Equality and Partiality Oxford University Press, Oxford, 1991. 

Nozick, Robert State Anarchy and Utopia B. Blackwell, Oxford, 1982. 

Pogge, Thomas Realizing Rawls Cornell University Press, 1989. 

Quinn "Liberal Egalitarianism, Utility and Social Justice" Utilitas 5 (2) (1993). 

Rawls, John A Theory of Justice Harvard University Press, Cambridge, 1971. 

Rawls, John "The Domain of the Political and Overlapping Consensus" New York 
University Law Review 2 (1989). 

Rawls, John "Justice as Fairness: Political not Metaphysical" Philosophy and 
Public Affairs 14 (1985). 

Rawls, John "The Priority of the Right and Ideas of the Good" Philosophy and 
Public Affairs M 0988). 

Rawls, John Political Liberalism Columbia University Press, New York, 1995. 

Rawls, John "Reply to Habermas" Journal of Philosophy 92 (1995). 

Raz, Joseph "Facing Diversity: The Case of Epistemic Abstinence" Philosophy 
and Public Affairs 19 (1990). 

Roemer, John E. Theories of Distributive Justice Harvard U. P., Cambridge, 
1996. 

Samuelson, Paul and William D. Nordhaus Economics. 13th edition. McGraw-
Hill, New York, 1989. 



208 

Scalet, Steven P. and David Schmidtz "State, Civil Society, and Classical 
Liberalism" Civil Society and Government Ethikon Book Series, Princeton 
University Press, Forthcoming, 1999. 

Scanlon, T. M. "Contractualism and utilitarianism" in Utilitarianism and Beyond 
Edited by Amartya Sen and Bernard Williams. Cambridge University 
Press, Cambridge, 1982. 

Scheffler, Samuel. "Relationships and Responsibilities." Philosophy & Public 
Affairs 26(3) (Summer 1997). 

Scheffler, Samuel "Responsibility, Reactive Attitudes, and Liberalism in 
Philosophy and PolHics" Philosophy and Public Affairs 21(4), (Fall 1992). 

Sen, Amartya "Equality of What?" The Tanner Lectures on Human Values 
Volume 1. University of Utah Press, Salt Lake City, 1980. 

Sher, George. Beyond Neutrality: Perfectionism and Politics Cambridge 
University Press, New York, 1997. 

Varian, Hal. Microeconomic Analysis Third Edition W. W. Norton and Company, 
1992. 

Walzer, Michael. Spheres of Justice A Defense of Pluralism and Equality 
BasicBooks 1983. 

Williams, Bernard "The Idea of Equality" in Philosophy, Politics and Society 
Edited by P. Laslett and W. G. Runciman, Blackwell Publishers, 1979. 

Wolff, Jonathan "Fairness, Respect, and the Egalitarian Ethos" Philosophy and 
Public Affairs 27(2), (Spring 1998), 97-123. 



IMAGE EVALUATION 
TEST TARGET (QA-3) 

lIVU'iGE . Inc 
1653 East Main Street 
Rochester. NY 14609 USA 
Phone: 716/482-0300 
Fax: 716/288-5989 

01993. Applied Image. Inc.. All Rights Reserved 


