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Abstract 

Currently available political theories all fail to explain the nature or justification of 

territorial claims. My dissertation fills these gaps. In chapter one 1 distinguish between 

property and territory, explaining the inapplicability of property theories to territorial 

claims. Chapter two raises a challenge to egalitarian and cosmopolitan theories of global 

justice. The central claim of the chapter is that local democracy is an essential part of 

global justice, but that cosmopolitan theories cannot give due weight to local democracy. 

In addition, cosmopolitan theories are not entitled to the conception of equality or 

distributive justice to which they appeal; their failure in this respect is due to their failure 

to consider the distribution of land, which scuttles comparability and, with it cosmopolitan 

distribution principles. In contrast, there is good reason to think that a turn toward 

effective localized governance would promote democracy and the quality of life of all 

people. 

Chapters three, four, and five constitute the core of the dissertation. Chapter three 

isolates the particular sort of claim I hope to elucidate; prima facie primzuy rights to 

territory. Chapter three also defines what I call the "problem of relevance": the problem of 

finding political principles that could even speak to the issue of connecting peoples to 

places. Such principles are not forthcoming fi^om mainstream political philosophy. Chapter 

four solves this problem with a geographically influenced conception of cultures. Chapter 

five defends the value of cultures so conceived, by arguing that stable cultural membership 

is an important component of individual fi-eedom, and so merits protection and promotion 

through political and economic institutions. Finally, chapter six aims to situate the theory 
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of prima facie primary rights to territory within the context of an "internationalist" theory 

of global justice. Such a theory takes from cosmopolitan theories a sophistication about 

global institutions and their effects on distributive schemes and power relations. But the 

theory also takes from culture-based theories an appreciation for the value of communal 

life and local, grassroots control of the institutions under which we live. 
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Introduction 

How difficult is it to come up with political principles in an international context? 

It seems to be very difficult. Theories that privilege domestic affairs are straightforwardly 

open to a variety of challenges based on their tendency to ignore the intemationality of 

political and economic institutions, and to make apparently unacceptable judgments 

promoting the luxuries of the haves instead of the necessities of the have-nots. On the 

other hand, theories that are self-consciously global in their orientation run into their own 

problems. Many fail to take seriously the power of communal attachments, or flatly 

deplore them as backward or provincial. Others ignore the difficulty of distinguishing 

between what is truly universal, and what just seems that way but is in fact culturally 

contingent. Most theories in this vein also fail to deliver on the radical commitments their 

theories seem to imply. For example, just as Mill thought that the best way to promote 

global happiness was to create happiness in one's own family, so Martha Nussbaum 

argues — less plausibly than Mill ~ that local attachments are the only sensible way to do 

good in the world. Mill and Nussbaum could be thought, here, to lack the courage of their 

convictions; but a good thing, too, since their convictions miss the Aristotelian mean, by a 

wide margin. 

I aim to develop a theory that respects both the global nature of our institutions 

and many of their effects, while at the same time valuing locality and community. I believe 

this can be done when we pay due attention to territory and the value of territoriality to 

communal life. Territory not only confounds single-variable global distribution principles, 

but also undermines the view that nations or cultural groups can exist without affecting 
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one another. A system recognizing territorial claims is a transnational institutional scheme. 

But there is more to territory than simply the value of natural resources on, above, or 

under the ground. 

In this project I aim to develop a theory of justified claims to territory, and to 

situate that theory within the theory of global justice. Very few writers, and even fewer 

mainstream ones, have bothered to discuss this question,' but I think it must take an 

important place in any theory that is to yield useful principles of just distribution. Because 

so few writers have dealt with the issue, part of my project is simply to motivate the 

problem, and another part is to show that for all their virtues, familiar political theories do 

not yield plausible principles covering territory. 

In recent years writers have increasingly discussed the justification of international 

distributive schemes." Others have shed light on political boundaries and the prerogatives 

that allegedly attach to them, such as the right to regulate the movement of people and 

goods. ̂ Still others have given accounts of the relation between a state and its territory."* 

These subjects connect up to recent and ongoing debates about secession and indigenous 

' Some exceptions arc Lea Brilmayer, "Secession and Self-Delcrmination: A Terrilorial Inlerpretalion", Yale Law 
Joumal 16(1991), 177-202; and the essays in John Jacobson, ed., The Territorial Rights of Nations and Peoples 
(Lewiston, NY: Edwin Mellea, 1989). 

The list of writers giving theories of international distributive justice has gro\vn too long. The classic work in the 
field is Charles Beitz, Political Theory and International Relations (Princeton; University Press, 1979; 2nd ed. 1999). 
See also John Rawls, The Law of Peoples, ed. Joshua Cohen (Cambridge, Mass; Harvard University, 1999). 

' See, e.g., the essays in Peter Brown and Henry Shue, eds.. Boundaries (Totowa, NJ: Rowman and Littlefleld, 
1981); Will Kymlicka, "Territorial Boundaries: A Liberal-Egalitarian Perspective," unpublished manuscript; Michael 
Walzcr, Spheres of Justice (New York; Basic, 1983). 31-63; Allen Buchanan, "The Morality of Inclusion," Socm/ 
Philosophy and Policy 10 (1993), 233-57. 

^ See, e.g., Allen Buchanan, Secession (Boulder Westview, 1991), 107-14, and "The Role of Collective Rights in the 
Theory of Indigenous People's Rights", 3 Transnational Law and Contemporary Problems (1993), 89-108; David 
Miller, "Secession and the Principle of Nationality", Canadian Journal of Philosophy Supp. I'ol. 22 (1997). 261-82; 
269-72; Hillel Steiner, "Territorial Justice", in National Rights. International Obligations, ed. Simon Caney et al. 
(Boulder Westview, 1996), 139-48. 



12 

people's rights. And all of these issues are related to the question of justifying claims to 

territory. An adequate theory of justified claims to territory explaining not only how some 

group could become justified in claiming a territory, but also what privileges such a claim 

would confer, would therefore inform a number of debates covering a wide range of 

subjects in moral and political philosophy. 

Here I want to explain how the justification of claims to territory differs from these 

alternative issues. Doing so will not suffice to argue against these alternatives. In this 

introduction I first distinguish the problem of claims to territory from these other issues, 

and then outline briefly the argument that will take the next six chapters. 

1. Land, property, territory 

Territory is not just land. The notion of territory is a juridical notion. It denotes a 

patch of land that stands in a special relation to a political entity, but the same land can 

also be picked out in other ways, e.g., by its geographic coordinates, without connoting 

the relation to the political entity. Thus the notion of territory also includes this juridical 

relation between the political entity that exercises jurisdiction, and the geographical area. 

itself 

This conception of territory distinguishes it from property. It is fully compatible 

with land Z,'s being my property that it not be my territory. Indeed, individuals ~ except, 

perhaps, in special cases where an individual is sovereign ~ cannot have territory. All the 

same, both can be claims to land, and so it is useful to treat "land" as an umbrella term. 

Claims to land may be claims to territory, or to property, or indeed, some other relation 

such as limited autonomy. In this sense, individuals can have claims to land just as much as 



13 

sovereigns can; but individual claims are different in kind from the claims of sovereigns, 

since the former claim property, whereas the latter claim territory. 

2. Territory and territorial boundaries 

Discussions of territorial boundaries have, in my experience, generally addressed 

the difficult question of whether and why boundaries ~ human constructs that serve 

political purposes ~ can limit our moral obligations to those on the other side, or for that 

matter, strengthen obligations to those on our side. The question of duties beyond borders 

is certainly important, and I think it raises decisive objections to more than one recent 

theory of justice. At the same time, though, justifying boundaries per se is insufficient for 

justifying claims to territory. This is because there are many further questions that cannot 

be answered until we know who plans to have a boundary where. Suppose the Israelis 

satisfy all their duties beyond borders and, indeed, institute domestic justice according to 

the best available theory. This achievement, important and laudable though it be, would 

not settle the Israeli-Palestinian dispute, since the Palestinians' claim is precisely that they, 

and not (only) the Israelis, are entitled to live in and govern (some of) the land that Israel's 

borders enclose. The fact that political communities as such are permitted to set up 

borders as such says not the first thing about whether the Israelis and their neighbors are 

permitted to set up these borders which enclose this land. For this we need a theory that 

explains the generation and persistence conditions of claims to territory, which we can 

then apply to particular cases. 

It might be supposed that the Palestinians' claim is part of either domestic or 

global justice. One might argue that justice requires that each person be permitted to live 
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in his or her "homeland". But this response presupposes, of course, a theory of claims to 

land. Indeed, it presupposes such a theory that is not a theory of property, since such a 

principle would rule that only expropriated landowners (and perhaps their descendants) 

have such a right of return.' But all claims of property could be rectified, and yet the 

Palestinians might still have a grievance. Their grievance would be that they are 

wrongfully denied the power collectively to control a certain territory to which they have a 

right. 

Immediately it becomes difficult to see what sorts of general conditions could 

serve to generate and maintain such claims. I call this the problem of relevance, I discuss 

it at length in chapter three. The difficulty of this problem can be seen particularly clearly 

in the theory of secession. Secession is peculiar because it is a problem of political 

authority that involves tearing a piece of a state off that state and setting up a new one. It 

is universally recognized that an individual may not do this alone; only groups of a certain 

size and nature may. Theorists of secession have offered a range of theories regarding 

what sort of group could be the right sort.^ In each case, the theorists do not explicitly 

connect the group to the land, and in each case, I think, the question remains; why 

that kind of group? Even writers who do not specify a kind of group except by naming 

' Any "historical" theory of property would of coursc be subject to such radical uncertainty about w^hat would have 
happened had no one been wrongly expelled, that it would be impossible to jaeld a uniquely correct solution within 
that iheory. Sec Jeren\y Waldron's discussion of this matter in "Superseding Historic Injustice," Ethics 103 (1992), 
4-28: 7-14. 

See, e.g., David Copp, "International Law and Morality in the Theory of Secession" (mimeo, 1998), arguing that 
his conception of a "political society" specifics the right sort of group; R.E. Ewin, "Can there be a Right to Secede", 
Philosophy 70 (1995), 341-62, arguing that a Hobbesian "personated group" is the only sort of thing that could ha%e 
such a right; Michael Walzer, "The New Tribalism", Dissent (Spring 1992), 164-71, arguing that "tribes" may 
secede, where "tribes" go undefined but the term seems to denote an ethnic-linguistic minority that is distinct from 
nearby groups in some "felt" way. 
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some shared experience justifying their secession — e.g. long-term oppression by the 

parent state — confront, I thinlc, a problem of showing just why the collective experience 

gives the group a claim to sovereignty over land on which some or most of their members 

live (along with some of the members of the dominant group), or again, why the regional 

concentration of the group is a necessary condition of their secession.^ 

There is an analogy to the problem of relevance in Locke's theory of property. 

Locke wants to justify appropriation in the absence of universal consent. We may ask: 

what could be relevant to justifying someone's nonconsensually taking land to which 

everyone previously had equal claim, and turning that land into private property?* We can 

read the theory of labor mixing as Locke's answer to the question. His "labor theory of 

value" and his account of God's purpose in giving the Earth to humanity in common 

constitute his argument to the effect that mixing one's labor solves the problem of 

relevance.' 

3. Supplementing theories 

One main purpose of my theory of justified claims to territory is to show that a 

theory along these lines is a necessary supplement to the theory of justice. Any plausible 

theory of domestic justice presupposes the existence and legitimacy of the state in which 

the theory is to be applied. The imaginary Israeli-Palestinian situation that I described 

above should make this clear. Manifestly, Rawls's Theory of Justice, at least as he states 

^ See, e.g., Allen Buchsinan, "Theories of Secession", Philosophy and Public Affairs 26 If 1 (1997), 31-61. 

DepKHiding on one's reading of Locke, we might rephrase the question: "\vhat could be relevant to grounding a 
person's claim to land that previously no one had any claim to?" Some of the difllculties with Locke's solution are 
wryly catalogued in Robert Nozick, Anarchy, State, and Utopia (New York: Basic, 1974), 177-8. 

John Locke, Two Treatises of Civil Government. Book II, ed. W.S. Carpenter (New York: Everyman's Library, 
1924),ch.V. 



16 

it, would permit the result I imagined, and would call it just. This seems straightforwardly 

wrong. Similarly, any theory of global justice must reach principles regarding claims to 

land of some sort, even if those theories are thoroughly cosmopolitan and reject borders 

outright. The theory must render a decision on whether and under what conditions natural 

resources can be used, and who is to gain from their use. The questions involved here 

cannot be merely about distributive justice. 

We must also settle who has the last word on whether a resource is mined or 

harvested at all, and to what degree. Any theorist who thinks "the locals" — e.g. the 

Arabians who live on top of oil wells ~ should have a say is already on the way to needing 

a theory of claims to territory (though of course there need be nothing so developed as 

rights of territorial integrity and jurisdiction, etc., as understood in international law'°). For 

first of all, why are the locals any more entitled to determine such things than anyone else? 

Worse, what if the "locals" are there only because they conquered and expelled the prior 

locals? (And what, for that matter, is wrong with conquest and expulsion? What if it is 

done without shedding any blood ~ just by, say, immigrating in numbers large enough to 

"swamp" the culture of the earlier settlers?) 

These considerations suggest, I think, that without a theory of justified claims to 

territory neither domestic nor global justice can be specified. These theories typically say 

nothing about justifying claims to territory. But they are not entitled to say nothing. If they 

want theories of justice, they depend on theories of claims to territory. 

'"Hh: bundle of rights and duties involved in jurisdiction is discussed in Cove>' T. Oliver, "The Jurisdiction 
(Competence) of States", in International Law: Past and Prospects, ed. Mohammed Bedjaoui (Amsterdam; 
UNESCO, 1991) 307-26; see also Georges Abi-Saab, "Permanent Sovereignty over Natural Resources and Economic 
Activities", Ibid., 597-617. 
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The foregoing is an implication of the very idea of a theory of justified claims to 

territory. But once we see the direction such a theory takes, it is no longer so clear that 

currently popular theories of justice can simply add on an answer to the problem of claims 

to territory. For example, in the case of cosmopolitan liberalism, which I discuss in chapter 

two, the nature of land and the variety of ways in which people value it throw into doubt 

the distributive conclusions that are claimed to follow from resource egalitarianism. At 

best, resource egalitarianism needs an epicycle for territory." 

4. Plan of the argument 

The dissertation can be read in two parts. The first part, comprised of chapters one 

and two, is negative and foundational. In these chapters I discuss two general approaches 

to the problem of territory which emerge from the dominant traditions in analytic political 

philosophy: Lockean liberalism and egalitarian cosmopolitanism. These traditions provide 

insights regarding the nature of political society, its importance, and its place in a world 

order. At the same time, however, both traditions are unsatisfactory when applied to 

territory. Neither tradition usefiilly distinguishes between property and territory, with the 

result that land and the resources that compose it are treated as completely fungible, the 

owners essentially identical in what they can be presumed to want (or, in Locke's case, 

what they can be obligated to want). Despite structural dissimilarity between chapters one 

and two, the chapters share an underlying unity of dominant purpose: to show that the 

tradition in question, as commonly understood, fails to embody the tradition's own aims; 

'' See Ronald Dworkin, "What is Equality? 2: Equality of Resources," Philosophy and Public Affairs 10 (1981), 
283-345; esp. 301-2; John Rawls, "Social Unity and Primary Goods," in Utilitarianism and Beyond, eds. A.K. Sen 
and B.A.O. Williams (Cambridge; University E^ess, 1982), 159-85. 
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and that these aims are best promoted when we think deeply about the place of territory in 

political and social life, and in the world order. So in this respect my aim is not to defeat 

these traditions but to discuss a problem that these traditions must accommodate, but have 

not. That said, the approach I eventually develop draws heavily on some Lockean 

intuitions, especially when arguing that long-standing interaction with a certain 

environment generates prima facie justification for territorial claims. It also draws heavily 

on some egalitarian intuitions, especially in characterizing the global political and 

economic systems as a "basic structure" in the Rawlsian sense. Nonetheless I would be 

wary of suggesting that my theory charts a middle path, because my ultimate aims are (I 

think) considerably more radical than either the Lockean or the egalitarian tradition. In 

more ways than one, these traditions do not typically live up to their radical potential. 

The second part of the dissertation comprises chapters three through six. Chapter 

three is foundational. It draws on some of the discussion from chapters one and two, to 

focus on two centred points. The first is to aciiieve precision in the problem at hand. I aim 

here to offer a theory of primary prima facie rights to territorial self-determination. One 

could distribute territory for other reasons, such as immediate convenience or emergency 

needs. These are not my main focus. I am interested in determining whether there is a 

primary right to territory, and if so, what it entails, and how important it is. Once the 

problem is clear, I turn to the other central point of chapter three; available political 

theories not only do not provide accounts of the justification of territorial claims, they do 

not even contain principles that pass a test of relevance to the question of territory. 

Imagine the representatives of warring peoples arguing about whose occupation of a 
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certain territory would better promote utility or distributive justice, whether domestic, 

regional, or global. This would on its face seem bizarre. Of course, it may be thought that 

utility considerations do not decide how to allocate territory in general, but in any 

particular case there is a utility function that chooses a solution, and this solution is 

required by utilitarianism. One could tell a similar story for equality, liberty, justice, or 

whatever. The problem is that into the calculations for each case will have to go 

considerations about the value of the disputed lands to each of the parties in question, and 

what sorts of claims by each side would be legitimate. In this case we could pretend that 

utility or justice was the salient question, but all the moral work would be done by the 

principles for territory themselves ~ whether overt or covert. At best, then, the appeal to 

alternative considerations such as utility and justice will merely hide the fact that we are 

appealing to a theory of justifying territorial claims. Better that the theory's application be 

acknowledged, and its principles be overt. So while much of chapter three is devoted to 

laying out desiderata of global political theories in general, the basic issue is the definition 

of a particular problem: the problem of relevance. To answer this problem is to provide 

political principles that nonarbitrarily apply to land. 

Chapter four offers a theory of culture. I believe that cultural groups are the 

bearers of primary rights to territory, and chapter four aims to provide a conception of 

culture that is useful for political philosophy and in particular for the theory of territory. In 

developing this theory of culture I differ significantly from most contemporary work in 

political philosophy. Political philosophers tend to put forward what might be called 

anthropological, sociological, or psychological conceptions of culture; the main elements 
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are rituals, mutual identificatioa, various mental states, etc. For reasons mainly covered in 

chapter three, I do not find these orientations particularly helpful. In place of these 

theories I draw heavily on geography to offer a conception of culture that gives due 

weight to considerations of place. Cultures are collective efforts to survive and thrive in a 

particular place; in making these efforts people transform the environment and themselves. 

Cultural groups can bear territorial rights because land is, in an important sense, part of 

culture. 

It is, of course, possible that cultures have this relationship to land, but that 

political philosophers have no reason to care, or that they have reason to care but not very 

much. Many different things are interdependent and mutually formative. Why should 

culture matter so much? This problem is especially salient when we bear in mind that 

cultural claims to land may compete with values like equality, humanitarian intervention, 

international harmonization of laws and regulations, etc. Chapter five answers these 

concerns by showing that cultural membership is an important part of individual fi-eedom. 

Sharing a culture with others makes possible our participation in the planning and 

execution of public and collective activities. Some of these are remarkably mundane; 

planning a carpool, sharing intentions, etc. But others are morally loaded; participation in 

political deliberation and activity, meaningful personal relationships, etc. If this is right, 

then resources spent attending to the claims of cultural groups are resources spent 

ensuring the freedom of persons. It follows that the claims of cultural groups to necessary 

elements of their survival or flourishing are morally weighty claims. They are not, perhaps, 

sufficient to override all other political claims. My point is not to suggest that cultural 
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rights are the most important rights imaginable. But they are important, they do carry 

weight, and they can permissibly take priority over at least some other claims, including 

some claims based on individual freedom. 

The final chapter is an attempt, albeit only a start, to show how these claims can be 

appropriately weighted. The world order is an institutional scheme that contains privileges, 

powers, disadvantages, distributions, and constraints. Some of our concerns cross borders; 

others are inherently local. The picture of a just world order should aim to promote, 

wherever possible, democratic control of decision-making bodies, and the capacity of 

persons to engage in individual and collective $elf-determination. At the same time, the 

just world order must contain safeguards against environmental rapacity, political 

expansionism, etc. Chapter six aims to show that my theory, despite its emphasis on the 

right of cultural groups to self-determination, nonetheless is compatible with a theory of 

world order that aims to promote justice, sustainability, and peace. 

What are the chances that my "internationalist" theory of world order will ever 

come to fhiition? Not good, I suppose. Or if it does, it could come to pass only after a 

serious calamity such as a revolution or a collapse of current American and Western 

civilizations. These calamities do not seem, to me, terribly unlikely. Indeed I think we have 

been living on borrowed time ~ borrowed both from the patience of the oppressed and 

from the viability of ecosystems ~ for a good long while now. On most days I don't hope 

for calamity. In this respect, I suppose, I am just as "liberal" as most political theorists. I 

harbor an unreasoned faith that political theory can be useful and political action can have 

predictable effects, and that political societies, no matter how horribly unjust, can be 
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reformed.'- This faith is even more extravagant for those of us who think that real reform 

must come fi-om beiow, and hope that this may occur without calamity. 

'•Why is this an unreasoned faith? See Thomas Christiano, "The Incoherence of Hobbesian Justifications of the 
State," American Philosophical Quarterly 31(1994), 23-38; 36. 
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Chapter I: Locke, Property, and Territory 

In this chapter I pursue two distinct but interdependent tasks. My overarching aim 

is to show that the theory of territory is an indispensable part of the theory of justice and 

logically prior to the theory of property. By a "theory of territory" I mean not only an 

account of what territory is, but also a story about how any one authority may come to 

have legitimate jurisdiction over it. These are two general requirements on a theory of 

territory; an explanatory requirement, and a justificatory requirement. My more-specific 

aim is to challenge the Lockean tradition. I argue that Locke's remarks on property and 

territory fail to satisfy either requirement on a theory of territory. In this chapter I spend 

the bulk of my time on Locke, but always with one eye on the general implications of the 

discussion. 

Territory is not just land. In a sense this is obvious, it includes territorial waters 

and airspace. But there is a conceptual diflference as well. Territory is a juridical relation 

that holds between a political entity of some sort, and a geographic region. We use the 

word "territory" both to refer to the region controlled, and to connote the relation itself. 

The same region can be picked out in other ways, e.g., by its geographic coordinates, 

without connoting the relation to the sovereign entity. The sovereign entity has 

jurisdiction over territory. Jurisdiction is the area within which the sovereign entity makes, 

interprets, and enforces law. Territory thus serves two function; materially composing a 

district or state, and determining some of the state's functions. 

I shall first briefly explain the role of property, and the shift from property to terri

tory, in Locke's political theory. I shall then raise in detail two problems for Locke's 
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theory. First, there is an "internal" problem; Locke ascribes to the state territorial rights 

that could not arise from the social contract. Second, there is an "external" problem, 

property presupposes territory, and thus presupposes the existence of a political authority. 

So it is backwards to imagine that the contractors have property prior to the first social 

contract, viz. the contract that establishes political authority. Lockean social contract 

theory thus fails to meet the explanatory requirement on a theory of territory. 

In the second section I turn to a more serious problem. The Lockean theory fails to 

meet the justificatory requirement as well. The argument in section two discusses two 

attempts at a justificatory theory of territory that Locke seems to offer. I call these the 

agricultural argument and the heredity argument. The agricultural argument fails; the 

heredity argument, however, is more complex, and my main point in section two will be 

that the argument runs counter to certain other commitments in Locke's Second Treatise 

In the last section I return to my more-general concerns. A theory of justice 

presupposes a theory of justified claims to territory, because territorial jurisdiction is a 

distributed good including specific kinds of benefits and burdens. In this sense the theory 

of territory is prior to the theory of justice as traditionally understood. The Second 

Treatise is an appropriate foil in this endeavor both because of its place as a founding 

work of modem political theory, and because of its renewed relevance as political 

theorists turn to problems of globalization and Aboriginal rights, to name two. Despite my 

rejection of Locke's approach in this chapter, in section C I shall emphasize certain 

aspects of Locke's theory that are indispensable in a plausible theory of justified claims to 

territory and, more generally, global justice as a whole. 
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A. The Explanatory Requirement 

1. From state of nature to civil society 

The Lockean account of the move from the state of nature to civil society is famil

iar. But for my purposes it is worthwhile to recount it. The Lockean state of nature is not 

chaotic, but it is inconvenient. The inhabitants contract in order "to join and unite into a 

community for their comfortable, safe, and peaceable living, one amongst another, in a 

secure enjoyment of their properties, and a greater security against any that are not of it."' 

This statement of the purpose of the society combines with God's purpose of providing 

for humanity's sustenance and prosperity, to ground all principles agreed to in the social 

contract. 

I want to call attention to two crucial structural aspects of the theory. First, the 

specification of a purpose for the social contract suggests that the principles agreed to 

hold only within the confines of civil societies. Only where there is a social contract that 

meets its purpose can we apply, for example, the Lockean theory of property. This limita

tion will be essential, especially when we turn to the justificatory theory of territory. 

A second structural aspect of the theory is the role of precontract property. The 

contractors join together with the intention of protecting their property — which includes 

life and liberty. I devote the rest of this section to challenging the legitimacy of the view 

that contractors can have property prior to the existence of a state with jurisdiction over 

territory. In part 2,1 raise the internal problem, territorial rights would not arise from the 

' John Locke, Two Treatises of Civil Government. Book II, ed. W.S. Carpenter (London; Dent; New York; Dutton, 
1924). section 95. Hereinafter Second Treatise. Throughout, references to one or more sections ("sec." or "ss.") refer 
to this work. 
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social contract, because the parties would not sacrifice the option of exit. In part 3,1 raise 

the external problem; the existence of property rights presupposes the antecedent 

existence of the territorial authority that the contractors create. Both of these problems are 

explanatory problems; the first shows that Locke's answer to the problem of 

authority does not constitute an answer to the problem of territory. The second shows 

that Locke's answer to the problem of authority is fatally crippled because he presupposes 

a prior claim to territory, thereby rendering his account circular and uninformative. The 

two problems are mutually independent. If either one stands, Locke is in serious danger. 

The external problem is, however, deeper. If successful, it challenges the domestic social 

contract tradition in general. 

2. The irrational emergence of territory 

Let us turn, then, to the internal problem. Locke holds a view that, I shall argue, 

could not be generated by the mechanism he offers. Locke would have to show that the 

transition from property to territory is rational, i.e. that it would be (or was) agreed to as 

part of the social contract. 

For Locke, political society exists only if individuals in a state of nature unani

mously consent to a neutral arbiter with compulsory jurisdiction to adjudicate among 

competing interests and enforce its decisions (sec. 90). The crucial issue for my purposes 

is Locke's restriction on taking property (including oneselO out of the state once one has 

consented. Locke's restriction of the right of exit is so severe that it is easy to argue that a 

literal interpretation is uncharitable, since it imputes to Locke a view that is too strong. 

My strategy therefore will be to reject not only Locke's actual view, as I understand it, but 
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also successively weaker views that might get Locke what he needs without the severity. 

All these views, I shall argue, are implausible if we assume — as we must — that the 

contractors are rational, and aim to protect and enjoy their property. 

With respect to exit after consenting, Locke writes, 

every man, by consenting with others to make one body politic under one govern
ment, puts himself under an obligation to every one of that society to submit to the 
determination of the majority...; or else this original compact, whereby he with 
others incorporates into one society, would signify nothing, and be no compact if 
he be left free and under no other ties than he was in before in the state of Nature. 
[.. .] And, therefore, if coming into society be upon such terms, it will be only like 
Cato's coming into the theatre, tantum ut exiret (ss. 97-8). 

The condition for the existence of political society is surprisingly strong: those who 

consent must thereby lose the right of exit. If they do not, civil society does not exist. 

This severity appears also when Locke considers the child's decision, upon reach

ing majority, whether to stay (i.e. consent), or leave. While Locke is committed to the 

proposition that a father cannot bind his son in a contract, still Locke denies that the son 

may both inherit the father's property onJleave the father's commonwealth: 

a man is naturally free from subjection to any government, though he be bom in a 
place under its jurisdiction. But if he disclaim the lawful government of the country 
he was bom in, he must also quit the right that belonged to him, by the laws of it, 
and the possessions there descending to him from his ancestors, if it were a 
government made by their consent (sec. 191; cf sec. 117). 

There is something intuitively right about Locke's prescriptions here. No society can be 

stable or just if it must constantly bribe its members to stay, or submit to secessionist 

blackmail. Similarly, if emigrants could take their land with them, so to speak, we would 

be left with difficult questions about repayment for state investment in a region and other 

matters of justice. 
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The problem is that Locke must generate legitimate jurisdiction from the social 

contract. Put differently, Locke favors strong territorial rights that overwhelm property, so 

he owes an account of why anyone with property rights would agree to strong territorial 

rights. 

It is hard to see what could convince rational contractors to create a state with this 

sort of territorial claim. Prospectively, would it be rational to agree to such an important 

contract if it did not include an option of exit? This is hard to believe. Presumably, the 

rationail choice for the contractors would be to give up as few of their rights as possible, 

consistent with alleviating the burdens of the state of nature. So they would err on the side 

of giving up fewer rights rather than more; for any particular right, the burden of argument 

would be on the contractor who thought the parties should give up that right. 

We must therefore consider the argument from the more general perspective of 

political theorists.* Is Locke right to think that a just society could ensure legitimacy only 

by denying the right of exit? We have some empirical support for the conclusion that a 

right of exit, constrained only by natural ties to a place, the cost of leaving, and the quality 

of the alternatives, does not tend to deplete a society of its population. There has never 

been a situation where a functioning democratic society has even been destabilized, let 

alone destroyed, by mass emigration. The closest we can come, perhaps, is a limited "brain 

drain" that, while possibly costly, does not cause instability. 

" This "more general" approach may be seen as a switch, from asking for an historical justification to settling for a 
teleological one. The difference is that the former seeks justification of the state in the circumstances of its founding, 
while the latter seeks justification in what the state does for people. Since we cannot see an historical justification for 
Lockean territory, we can seek a teleological justification. See IDavid Schmidtz, "Justifying the State," Ethics 101 
(1990). 89-102. 
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From a theoretic standpoint, many writers have followed A O. Hirschman, who 

argues that organizations are best when they mix the right amounts of "exit" and "voice." 

Other writers have held that voice is relatively unimportant, and the effective threat of exit 

is the crucial guarantor of responsive government.^ Whatever the truth here, few have 

been convinced that voice without exit was better for freedom or stability than voice with 

exit. I do not claim that the possibility of exit is a necessary condition of justice, but only 

that permitting exit seems vastly more likely to promote justice, and so denying the right 

of exit altogether seems counterproductive. 

So much for the strongest reading of Locke's restriction. Perhaps we can interpret 

Locke as merely holding that the parties agree never to participate in a secessionist 

movement. Locke has perhaps a better case here. Evaluating the claim, again, requires that 

we examine political reality to discover whether such an agreement would be rational. The 

sample size is quite small, since once again our consideration should be limited to estab

lished democracies. (If authoritarian regimes face secession movements, it is hardly a sign 

that a just society also would.) Under this restriction, the few examples of cases where 

secession is a real possibility for an extended period of time are Quebec in Canada, Catalo

nia and the Basque Country in Spain, Scotland in the UK, and Lombardy in Italy ~ not 

enough to establish any general tendencies. In none of these cases, however, has the 

persistence of a secession movement destabilized the government in question. 

A worse problem in evaluating Locke's claim is that it is hard to know what should 

^ See A.O. Hirschman, Exit. Voice, and Loyalty (Cambridge, Mass: Harvard, 1970); David Osterfeld, "Radical 
Federalism: Responsiveness, Conflict, and Efficiency," in Politics and Process: Sew Essays in Democratic Thought, 
ed. GcofTrey Brcnnan and Loren Lomasky (Cambridge: University Press, 1989). 
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count as secessionist "blackmail" ~ i.e. illegitimate means of persuasion made possible by 

the credible threat of exit. Democracy, at least in contemporary Western societies, is in 

large measure a story of competing interests exerting various forms of influence --

campaign contributions, slick advertising, etc. — to achieve their aims. There is no obvious 

reason that the threat of secession should count uniquely as an illegitimate means of 

persuasion. To be sure, threatening to secede can cause the citizenry to abandon principled 

discussion of political issues, and generate a game of "chicken" eventuating in effective 

minority rule.^ But the existence of socioeconomic stratification, private ownership of the 

media, and privately funded campaigns can have the same effect.^ Unless Locke also 

thinks that the social contract would exclude many of the behaviors that seem to be 

regular features of modem democracies, it is hard to see why secession should be uniquely 

singled out as an illegitimate means of persuasion. 

The problem is worsened by the implausibility of the idea that citizens of democra

cies tend to spend their time, money, and energy making credible threats of secession even 

though continued union is no serious impediment to their quality of life as they see it. In 

stable democracies, at least, we should presume the opposite: abiding secessionist 

movements in general have legitimate interests at stake, and their demands express their 

good-faith belief that secession is the only acceptable path. This presumption is of course 

rebuttable, but in a stable democracy it is a legitimate presumption. Indeed, Locke empha

sizes something like this same intuition in discussing the right of revolution. He insists 

4 
Sec Allen Buchanan, Secession (Boulder Wcstview, 1991). 

^ For a compelling statement of this problem, see Tom Christiano, "Political Equality and the Indqjendent Power of 
Private Property," forthcoming. 
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that, even if there is a right of revolution, it hardly follows that rebellion will be the hobby 

of the bored masses (sec. 223). 

It is therefore hard to see what case could be made for thinking that the parties to 

a Lockean social contract would agree not to try to secede. But perhaps this reading of 

Locke is also too strong. Perhaps the most charitable reading is that contractors would 

change their relation to their property in some way that suffices to generate territorial 

jurisdiction. If we understand Locke's restriction on exit in its weakest form -- that 

contractors and their consenting descendants may not unilaterally secede — it looks much 

more like the relation between owners and property within modem states. Emigration is 

permitted, and one may even emigrate while maintaining ownership over land within one's 

former country. But one may not declare one's house a sovereign country to avoid paying 

property tax. So this conclusion, a watered-down reading of Locke, at least seems to 

capture a plausible element of territoriality. 

The problem, though, is again that Locke must generate this conclusion from his 

social contract. We must imagine that the parties to the social contract would bring their 

land into the society, and in doing so, forswear their right ever to leave with that land. It is 

difficult to accept this premise when we recall that the parties will mostly be fi-eehold 

farmers who might be supposed to have built their lives around the land ~ the very piece 

of land that they farm ~ and would not really know what to do if they had to leave it. 

Moreover, if we take Locke seriously as permitting independents to live amongst the 

members of the society (sec. 95), then the state's territory is already "gappy." One more 

gap would presumably not undermine state legitimacy or make life impossible for anyone 
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else. Finally, the Lockean state of nature is not the Hobbesian one; Locke does not 

imagine the parties being forced into civil society by the ""active war of all against all." 

Thus we have no reason to believe that the parties would agree to submit their land to 

permanent sovereignty. 

Locke's social contract therefore fails to generate a state with jurisdiction over 

territory. It is in the end implausible that the contractors would give up their right to 

remove their land from the union if the need arose. 

3. Property and its presuppositions 

I turn now to the external problem. This problem challenges the grounds of 

Locke's first social contract, by showing that property presupposes territory. If this is 

right, then Locke's contractors cannot be property owners before their putative property 

is subject to territorial jurisdiction. Briefly, the argument that property presupposes terri

tory is based on the irremediable vagueness written into the theory of property. The theory 

requires contingent, conventional interpretation to specify what sort of labor generates 

property rights, how extensive those rights are, their maintenance conditions, and princi

ples of adjudication for conflicting claims. Property rules, that is, presuppose a set of insti

tutions that constitute territorial jurisdiction.^ 

Three central principles constitute Locke's theory of property. The first is that 

mixing one's labor with unowned natural resources is the central necessary condition for 

^ My argument here echoes both Kant and Hume. See Immanuel Kant, "Metaphysical First Principles of the Doctrine 
of Right," The Metaphysics of Morals, tr. Mar>' Gregor (Cambridge; University Press, 1996), 1.8. Dan Famham called 
my attention to Kant's discussion. See also Hume's attribution of property to mere convention. David Hume, A 
Treatise of Human Nature, 2nd edition, ed. L.A. Selby-Bigge (Oxford; Clarendon Press, 1978), Bk. HI, Part D, 
Section H, 490-92 
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coming to own those resources. This condition is qualified by two provisos on appropria

tion. The first of these is that appropriations must leave "enough and as good" in common 

for others.^ The second is that the goods one owns may not spoil while in one's possession 

{Second Treatise, ch.V). 

The labor-mixing principle on its own is difficult to specify and difficult to justify. 

Most importantly, the amount of resources that one comes to own upon mixing one's 

labour is completely unspecified. As a way of illustrating the problem, suppose the size of 

an object is the sum of the raw resources from which it was made plus the labour that was 

put into it. The question of specification can then be put this way: what portion of the size 

of an object must the added labour constitute, for the laborer to own the whole object? If 

we could settle nonarbitrarily on a number, then we would at least be able to answer 

questions like those that Robert Norick raises: if I build a fence around some land, do I 

own the enclosed land, merely the land directly under the fence, or what?* 

Many writers, including Nozick, assume that these questions can be solved a 

priori. Such questions can be solved a priori only if the principle at issue or a logical 

consequence of it, or rationality itself, always nonarbitrarily prefers one option over all 

others. If reasoning fi-om the principle cannot decide between two substantively different 

outcomes one of which must be chosen, then the settlement must be conventional. It does 

not follow that all contingent solutions are conventional; any time the principle nonarbi

trarily prefers one (contingent) policy, the choice of policy is not conventional, as I 

^ Jeremy Waldron challenges the force of this proviso in Locke's theor\-. See Waldron, "'Enough and as Good Left for 
Others," Philosophical Quarterly 29 (1979), 319-28. 

® Robert Nozick, Anarchy, Slate, and Utopia (New York; Basic. 1974), 174-5. 
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understand the term. Thus I am using a strong conception of "convention", which is 

narrower than the well-known Humean or Lewisian sense." The stronger sense only makes 

my job more difficult, since I am trying to show that conventions are sometimes required 

for a full specification of Locke's theory. A priori answers surely solve some of the 

questions raised above. In circumstances where fences are necessary, for example, it 

makes little sense to labor on land before enclosing it, so "enclosure" can reasonably be 

understood as a form of laboring on land. 

Nonetheless, much of Locke's theory of property does require conventional settle

ment. For instance, Locke wants labour to generate title only if it is constructive : "nothing 

was made by God for man to spoil or destroy" (sec. 30; italics mine). But whether some 

instance of laboring activity is constructive or destructive is often a conventional matter. 

What level of pollution we are willing to tolerate in the pursuit of greater efficiency or 

leisure depends on our choices about what is important to us, and which tradeoffs we are 

willing to make. Where we draw the line between productive and destructive labour ~ 

and therefore, whether an instance of "labour" can confer ownership ~ thus often depends 

on the choices we make about the kind of life we want. In short, the constructiveness of 

some act of laboring is not a natural phenomenon, but depends on decisions about what 

counts as a cost or a benefit, how each is weighed or commensurated, and what ratio of 

benefits over costs is acceptable (i.e. whether suboptimal labor is nonetheless 

constructive). 

It might be thought that Locke's provisos settle the questions besetting the 

' David Lewis, Convention (Oxford; University Press, 1969). 
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labor-mixing principle. This has been suggested regarding pollution in particular.'" To the 

contrary, the provisos generate further difficulty. The provisos liniit claims, but raise 

further problems demanding conventional settlement. The interpretation of the provisos 

depends on contingent matters just as much as the labor-mixing principle does. For 

example, David Schmidtz interprets the first proviso as either permitting or requiring 

original acquisition, depending in part on the expected number of future people." On this 

reading, wherever it is possible (but not required) to institute an effective population 

policy, the choice to do so, and hence, the interpretation of the proviso, is a matter of 

convention. Similarly, many interpreters hold that whether Locke's provisos have any 

force at all depends on whether money exists.'- Locke clearly holds that the development 

of money and markets is morally optional (sec. 36). To be sure, Locke also thinks that 

reason alone dictates the choice of a market over a non-market society, and so this 

decision itself is not a matter of convention by our strong definition. But the "market 

economy" is a genus, not a species. Among a variety of ways that markets might be organ

ized, there is any number of decisions that must be made one way or another, but which 

reason alone cannot settle. For instance, what should be the law regarding intellectual 

property? Doubtless, for Locke, there should be some. But how long should copyrights 

last? How much text may be quoted verbatim before permission must be sought? The fact 

that questions such as these must be answered, but have no a priori answers, shows that 

"^Sec, e.g., David Gautliier, iV/bfa/5 Ay/Igreemen/(Oxfori Uruversit>- Press, 1986). 

'' David Schmidtz, "Taking Respwnsibility," in David Schmidtz and Robert Goodin, Social Welfare and Individual 
Responsibiliiy (Cambridge; University Press, 1997), ch. 1.2. 

'"See, e.g., Waldron, "Enough and as Good," 319-20; Nozick, 175-82; Thomas Flanagan, "The Agricultural 
Argument and Original Appropriation; Indian Lands and Political Philosophy," Canadian Journal of Political Science 
22(1989), 593. 
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the market inevitably entails a great deal of convention. 

The implications of the provisos thus depend on convention. Since property rights 

require conventional settlement, people who claim those rights, and whose claims conflict, 

must have access to some unbiased account of which conventions exist, and how various 

matters have been settled. Equally important, because conventions may differ from 

population to population, claimants must have some predictable way to know whom, or 

what, each convention covers. These are necessary conditions of any stable property 

system. 

The sketch we have so far of Locke's theory of property allows us to say 

something about jurisdiction and, hence, territory. The way into this matter is by consider

ing that the conventions involved in determining Locke's theory of property require long-

term, stable, and sometimes creative interpretation. Inevitably, if such interpretations are 

to be nonarbitrary (and especially if they are to be democratic), the conventions on which 

the interpretation of Locke's theory depends will be determined in part by the nature, size, 

and extent of the population bound by that interpretation. The population's choices are 

likely to differ depending on whether they are mziinly agrarian or urban, whether the 

population is small or large, etc. 

Recall our rough definition of the term jurisdiction. Jurisdiction is the area within 

which a governing entity makes, interprets, and/or enforces law. I also distinguish between 

the scope and the realm of jurisdiction. The scope is simply the extent ~ which persons, 

groups, geographic regions, or whatever, are covered. The realm is the kind of activity 

over which the authority exercises jurisdiction ~ economic policy, the interpretation of 
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sacred texts, etc. It is possible that there be two authorities with identical scope and differ

ent realm — e.g. the President of Egypt and the Shaykh of Ai-Azhar; or identical realm but 

different scope — e.g. the Kings of Belgium and Spain. 

The conventionality required to specify the theory of property shows that the 

notion of property in land is parasitic on the notion of jurisdiction. Insofar as land is an 

asset, the realm of territorial jurisdiction must include at least some economic activity. In 

addition, jurisdiction over territory inevitably has some impact on community 

organization. For instance, there may be zoning laws and regulations on transfers, which 

determine the physical, natural, and human compositions of the community. The impor

tance of such relations means that property rules will be pushed by competing interests, 

and thus the scope of jurisdiction must include people whose interests get to count. 

Property as we commonly understand it, then, presupposes jurisdiction over a territory 

which includes, within its scope, both people and land; and within its realm, certain 

economic matters and aspects of the structure of communal life. For simplicity, I shall 

refer to the kind of authority I have in mind as a state. This is not meant to imply a specific 

entity such as the modem, bureaucratic, centralized state. I mean to denote only an 

authority with jurisdiction over a territory and some degree of legislative control over 

economic and community relations. I should point out that the conditions I specified ~ 

people hold and use land, and engage in economic transactions ~ are more or less neces

sary conditions for the functioning of human society. If this is right, then I have shown that 

Locke's social contract suffers from a serious problem. The parties contract in order to 

protect their property; but they cannot have property without already having the authority 
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that they are contracting to create. For a theory of property presupposes a theory of 

territory. 

It is possible that Locke could accept this result, and use it to get from the state of 

nature to territorial rights. In my terms, this new strategy would concede the external 

problem, and use that result to solve the internal problem. Locke could argue as follows. 

The parties cannot have real property rights in the state of nature, absent stable territorial 

jurisdiction. Thus the parties would form a state with territorial jurisdiction in order to get 

property rights in their land.'^ This suggestion, based on James Tully's interpretation of 

Locke, is the best Locke can do. It is in the interests of contractors to set up property 

rules that limit benefits to themselves. I will have more to say on this matter in the next 

section. To foreshadow, recall the distinction between explanatory and justificatory 

accounts of territorial claims. A theory might explain why some group's prudential inter

ests include territorial control, without thereby explaining why that group morally ought 

to control territory. Justification with respect to "insiders" is insufficient for territorial 

jurisdiction. Justifications of territorial jurisdiction must consider not only the traditional 

problem of authority, but the exclusion of nonmembers and the manner of inclusion of 

dissident minorities. Locke may, on this reading, explain territoriality, but this does not 

suffice for a justification. 

In essence this reading of Locke pushes the question back from the social contract 

for an individual society, to a global social contract. Domestic contractors may be 

'^James Tully, An Approach to Political Philosophy: Locke in Contexts (Cambridge: University Press, 1992), 
120-22. Tully's interpretation is quite controversial; for an alternative reading, see A. John Simmons, The Lockean 
Theory of Rights (Princeton, NJ: Princeton University, 1992). I take no position on which, if either, is the correct 
reading. If Tully's suggestion is unavailable to Locke, so much the better for my argument. 
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permitted to constitute a territorial state if such a right is written into a prior global social 

contract. Making out a case for a global Lockean contract may be a fhiitflil area for 

further study. I shall return to it briefly in section C; cosmopolitanism more generally will 

be the subject of chapter two. It is important to stress, however, that simply applying 

Lockean property theory to global justice will not do. In section B I discuss one version of 

this mistake. 

From all these considerations we may conclude that Locke's explanatory theory of 

territory fails. The theory of property requires the existence of a jurisdiction under which 

property rights are specified, and the existence of a jurisdiction requires a political struc

ture, with processes for specifying the system of property rights. Locke's social contrac-

tarianism requires that such jurisdictions be conceivable as the transparent upshot of a 

voluntary agreement among rational individuals. The problem is that such a contract 

would not generate such a jurisdiction; and that the contract's purpose presupposes the 

antecedent satisfaction of that purpose. 

B. The Justificatory Requirement 

In this section I shall briefly argue that political theory does in fact owe a 

justificatory account of territory, not only an explanatory one. Insofar as theories of 

justice ignore this aspect of claims to territory, they are incomplete. This shown, I shall 

tease out two justificatory theories of territory from Locke's Second Treatise. The first is 

the "agricultural" argument, which purportedly justified the English conquest of North 

America, and continues to have defenders today. The second is a rather un-Lockean 

"heredity" theory. This theory has relatively few explicit defenders in analytic political 
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theory,'^ but, I would argue, survives even today as a covert assumption. 

1. Authority and territory 

Any state requires justification — only a justified state may command, or could be 

entitled to obedience. But political philosophers rarely note that justification with respect 

to the subjects is merely a necessary, not a sufficient condition for justified political 

authority. Not just any authority that is justified to its subjects may control the land on 

which its subjects live. Political authorities require justification not only of their political 

claims but of their territorial claims. And the latter must address the interests of those 

thereby excluded. 

To see this, suppose that settler states such as the US and Canada were just, in the 

"distribution of the benefits and burdens of social cooperation" amongst themselves.'^ 

Suppose, for that matter, that they also met all the demands of global justice, according to 

the best available theory. It is nonetheless possible that Indigenous peoples would have a 

claim to land, and this claim to land might even have sufficient moral weight to require 

that the US and Canada cede jurisdiction over certain lands. Therefore the theory of 

justice as commonly understood is insufficient to justify territorial claims, for the theory of 

justice as commonly understood assumes the legitimacy of jurisdictions — i.e. a world 

divided into territories of states ~ and then proposes principles of distribution to operate 

within and among them. 

One may reject this example on grounds of conceptual impossibility. It may be that 

'•^But see Margaret Moore, "The Territorial Dimension of Self-determination," in Self-determination and Secession, 
cd. Margaret Moore (Oxford; University Press, 1998), 134-57: 150-54. 

"This formula is due to Rawls. See .4 Theory of Justice (Cambridge, Mass: Harvard University, 1971). 4. 
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the states in question could not be just if the Natives have outstanding legitimate claims. 

For justice would require that the Natives benefit from restitutive policies. I can accept 

this reply; it becomes a verbal dispute. To say that justice includes restoring lands ~ 

potentially, territorial jurisdiction, and not just property ownership within the jurisdiction 

~ to their rightful claimants is to admit that a (traditional) theory of justice is insufficient 

to justify the state; a theory of justified claims to territory is also required. Otherwise we 

could not know what sort of restitution was owed, how much, and why. Alternatively, one 

might argue that, if the settler states were just, the Natives would ipso facto have no land 

claim at all, their legitimate claims being limited just like those of others, e.g. to civil 

rights, welfare, or whatever. To make this case, though, one would need to show that 

conquest can generate legitimate title, or that losses of land can be repaid by improve

ments in welfare. But these claims are certainly not platitudinous, and so they also require 

a theory of claims to territory. 

2. Agriculture in America 

At the end of section A, I mentioned a particularly dangerous mistake that can 

arise from the global application of Locke's theory. The mistake is to apply the theory of 

property in the absence of a shared jurisdiction. In supporting the settlement of North 

America, Locke himself makes this mistake. One main argument for the settlement of the 

Americas, the "agricultural argument," subjects Native land claims to a version of Locke's 

theory of property. I shall first lay out the argument, then show that it is ill-conceived, 

since it fails to recognize the change of jurisdictions.'® 

'^For another way of making this mistake, see Millel Steiner, "Territorial Justice," in Simon Caney et al., National 
Rights. International Obligations (Bo\i\<ier. Westview, 1996), 139-48. 
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The agricultural argument is as follows. Persons may unilaterally appropriate, for 

their own sustenance and comfort, goods previously held in common. Appropriations are 

legitimate only if they satisfy the provisos. If my acquisition does not satisfy either 

proviso, someone else who will satisfy both provisos may take my property away from me 

— reappropriate it. Lockeans have always accepted this story as applying to perishable 

goods like plums. The novelty of the agricultural argument lies in its application to land, 

and its strong reading of "spoilage." Whereas even weak conceptions of spoilage would 

include letting plums rot, a strong conception includes failure to maximize the output — to 

actualize all potential ~ of a plot of land. Locke's contemporzuies used this argument to 

legitimate the conquest of North America (Flanagan, 595-6). Conveniently for the Europe

ans, the agricultural argument holds that (sedentary) cultivation is morally superior to 

(transient) hunting and gathering. Moreover, the superiority consists in the greater 

efficiency of cultivation, i.e. that cultivation provides greater output per unit of input. For 

Locke, the idea is that labor multiplies the value of an object at least tenfold. With respect 

to land, not only does cultivated land yield ten or one hundred times as many calories as 

uncultivated land, but arguably this benefit is as a general rule possible only where there 

are exclusive-use rights. Since the freehold farmer can harness more of the land's 

potential, the farmer acquires a right to exclude others from use of the land; moreover, 

since common use would limit the farmer's ability to harness this potential, farming 

requires exclusive-use rights if we are to see the full benefits of agriculture. 

The upshot of the agricultural argument, then, is that sedentary farmers, whose use 

of land is maximally efficient, may dispossess non-farmers and appropriate common 
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farmland. Supporters applied the argument by saying that, since the European settlers 

planned to farm land that was otherwise allegedly wasted (used for hunting and gathering, 

or mere subsistence farming), they were justified in simply taking land from the Natives. 

The Natives' pattern of use, it was said, violated the spoilage proviso and so forfeited their 

title; and the Europeans were able to harness more potential, thereby satisfying the spoil

age proviso.'^ 

There is some evidence that Locke actually held this view, extreme though it be. 

He writes, 

[Y]et there are still great tracts of ground to be found, which the inhabitants there
for, not having joined with the rest of mankind in the consent of the use of their 
common money, lie waste, and are more than the people who dwell on it do, or 
can make use of, and so still lie in common..." (sec. 45). 

Michael McDonald rejects the agricultural argument because it does not consider 

the different goods served by the different uses of land. Recall that the argument depends 

on our being able to say that one of two possible uses generates more value. But we might 

deny that the values in question are comparable.'^ And if they are incomparable, then the 

concept of "more" does not apply, so the argument fails. An alternative reply would be 

that each use serves a good of the same kind, but for different people whose good is 

promoted in completely different ways; and so the measure of efficiency is skewed 

(McDonald, 46). A third reply would reject the theory because it permits anyone to 

'^For discussion, sec Tully, Approach, ch. 5, and "Placing the Two Treatises" in Political Discourse in Early 
Modem Britain, ed. Nicholas Phillipson and Quentin Skinner (Cambridge; University FYess, 1993), 264-66; Barbara 
Aimei\,John Locke and America (Oxford: Clarendon Press, 1996); and Flanagan, "The Agricultural Argument," 
591-96. 
1 8 -Michael McDonald, "Aboriginal Rights," in Contemporary Issues in Political Philosophy, ed. J. King-Farlow and 
W R. Shea (New York, Science Historj', 1976), 43-4. 
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displace anyone else, provided that the newcomer is more efficient." 

I have no gripe with these lines of response, so far as they go, but they concede 

too much. In particular, each answer concedes the relevance of the theory of property 

where the real issue is territory. The European interpretation of the spoilage proviso is 

irrelevant to Native land-claims as long as Natives and Europeans do not share a neutral 

authority with jurisdiction over the disputed land, which specifies the theory of property 

for that time and place. From the fact that the Europeans' interpretations of the theory of 

property are irrelevant, it of course does not follow that the Europeans' existence is irrele

vant. What is needed is an antecedent theory of justified claims to territory in a divided 

world, one that neither takes for granted the validity of prior claims, nor dismisses all 

claims simply because foreigners appear on the scene. 

Defenders of the agricultural argument must show that European governments 

were the legitimate interpreters of property rights in the lands inhabited by the Natives; or 

in other words, that the Natives had consented to government by Europeans. If European 

Jurisdiction did not hold antecedently, then the efficiency of Native use is a non-issue, as 

far as Europeans are concerned. The best the Europeans can hope for is that their invasion 

be ruled a just war,-° in which case Locke holds that the Europeans are permitted to take 

only so many of the possessions of Natives as make up war losses, and even then, the 

Europeans may take only possessions, not land itself"' 

"Sce McDonald, 46; Nicholas Griffin, "Aboriginal Rights; Gauthier's Argument for Despoliation," Dialogue 20 
(1981), 690-96. 

David Gauthier suggests that the Natives' allegedly inefficient use actually harmed the Europeans. Conceivably, 
this harm might be appealed to as grounding a claim that the invasion constituted a just war. See Gauthier, Book 
Review, Dialogue 18 (1979), 434. 

"[H]e that by conquest has a right over a man's person, to destroy him if he pleases, has not thereby a nght over his 
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It may be argued that the provisos should get "bumped up" to a higher level of 

theory and apply to claims to territory: "Which authority interprets the provisos in the 

least wasteful way, or leaves enough and as good for other societies'V But this reply 

mistakes the ground rules of a theory of property for the purpose of society as such. We 

saw at the beginning that Locke distinguishes between these; the contractors aim "to join 

and unite into a community for their comfortable, safe, and peaceable living, one amongst 

another, in a secure enjoyment of their properties, and a greater security against any that 

are not of it" (sec. 95). Property rights in civil society are ultimately justified only insofar 

as they promote these more basic goals. The Natives' interpretation of the provisos 

presumably may be evaluated not according to some alternative interpretation of the 

provisos, but according to how well the property system by which they live serves the 

purposes of society for them. The same will go for evaluating the Europeans' interpreta

tion (see McDonald, 46). Of course, even if Native or European society were doing a bad 

job of serving the purpose of society, it still would not follow that the remedy should be 

conquest. To the contrary; if anything, the remedy should be a reconstitution of the society 

so as better to serve its purposes. 

Nonetheless, this discussion should not reassure defenders of Native land claims 

too quickly. For once we realize that Locke's theory of property is inapplicable, it 

becomes clear that we do not have the kind of theory that would settle these sorts of 

disputes. We must think of these problems as difficulties with claims to territory, not 

estate to possess and enjoy it. For it is the brutal force the aggressor has used that gives his adversary a right to take 
avvay his life and destroy him, if he pleases, as a noxious creature; but it is damage sustained that alone gives him 
title to another man's goods " (sec. 182). 
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property. Locke, for one, seems to lack the required vocabulary. 

3. The heredity theory 

At one point — viz. in his discussion of just war — Locke appears to assume that 

the ancient territorial claims of since-conquered peoples can be ascribed to the descen

dants of those peoples in a straightforward way. Jeremy Waldron has shown the impossi

bility of this aspiration with respect to property, and extended it to Indigenous land 

claims." If conquerors had not taken some property, an indefinite number of other things 

might have happened to it. 

Locke's willingness to assume the property rights of would-be heirs spills over to a 

theory of territorial rights when he discusses the "Grecian Christians" who have been 

conquered by the Ottoman Empire. While this discussion does not amount to anything like 

a theory of justified claims to territory, it does seem to reveal an underlying assumption 

about who ought to be self-governing, and where, which survives tacitly through the tradi

tion of political philosophy. I shall conclude my discussion of Locke by extrapolating an 

implicit theory from Locke's brief discussion. I shall refer to this theory as the "heredity 

theory" of justified claims to territory. 

Locke only rarely entertains the notion that different peoples might lay claim to the 

same land, or might wonder why they cannot settle somewhere. What little he says on this 

issue is contained in his discussion of conquest. There, he makes reference to the notion of 

a just war, and seems to hold that a war can be just only if it is defensive. This grounds the 

claim, which we saw earlier, that winning a just war permits the victor to take fi^om its 

"Jeremy Waldron, "Superseding Historic Injustice," 103 (1992), 4-28; 9-11. 
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attackers enough of their "estate" to make up for the cost of the war. In a smaller-scale 

analogy Locke writes, "For he that breaks open my house and violently turns me out, 

does, in effect, the same thing [as the aggressor in an unjust war]" (sec. 181). Soon after, 

he claims that conquest without consent does not generate legitimate title, even down 

thousands of years. 

[T]he inhabitants of any country, who are descended and derive a title to their 
estates from those who are subdued, and had a govenmient forced upon them, 
against their free consents, retain a right to the possession of their ancestors... For 
the first conqueror never having had a title to the land of that country, the people, 
who are the descendants of, or claim under those who were forced to submit to the 
yoke of a government by constraint, have always a right to shake it off, and free 
themselves from the usurpation or tyranny. .. And who doubts the Grecian Chris
tians, descendants of the ancient possessors of that country, may justly cast off the 
Turkish yoke they have so long groaned under, whenever they have a power to do 
it? (sec. 192.) 

Locke here seems to slip between property rights and something like a more-

robust right to territorial jurisdiction. Arguably, the latter half of the quotation derives its 

plausibility only from a tacit judgment about ethnic groups' claims. For the "Grecian 

Christians" manifestly still live in Greece as Locke writes. His point is not that they may 

reclaim their ancestors' houses, for they have not lost these. If property is the only issue, 

there is no "Turkish yoke" to cast off. The "Turkish yoke" is best understood as Turkish 

jurisdiction^ Read as applying to territory, this discussion suggests the automatic transfer 

of territorial claims from generation to generation, requiring only a feasible (presumably 

genetic) way to determine heredity. 

If Locke is making this assumption, it is quite notable, because Locke denies that 

cannot defend my reading adequately here. Recall, however, that my argument does not depend on Locke's 
actually advancing the heredity thcor>', but only on his suggesting it. 
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the social contract passes automatically from one generation to the next. Rather, it applies 

to the rising generation only if its members tacitly consent. No such individualistic 

constraint seems to waylay the Grecian Christians' territorial rights; or if one does, Locke 

does not explain the notion of tacit consent as it applies to the territorial claim. Perhaps 

consent is tacitly assumed from one's commitment to keep one's culture alive, or to fight 

in the resistance. But the former seems quite un-Lockean (and noncontractarian more 

generally), and the latter is much too strong a requirement. If territorial claims are trans

ferred without consent down an indefinite number of generations, Locke would need a 

conception of rights to territory as an attribute of peoples. 

An implicit commitment to hereditary territorial claims would explain at least one 

otherwise unmotivated element of Locke's theory, viz. his judgment that the victor in a 

just war can take the produce of its attacker's land, but not even an inch of the land itself 

(sec. 184). The tacit moral thesis that seems to be at work here is that peoples have rights 

to jurisdiction over the lands their ancestors traditionally occupied, provided their ances

tors never left or transferred title voluntarily. This right looks like proto-nationalism. 

My point is not that this heredity theory is indefensible. I shall defend a view that is 

not dissimilar, though my view is not based on genetic links. The point is rather that the 

heredity theory runs against social contract methodology. To be defensible on its own, the 

heredity theory must be spelled out and supplied with a justificatory argument. But as it 

stands, it lacks justification, depending instead on a principle of heritability that has some 

plausibility but sits badly in a social contract theory. With the failure of both the heredity 

and agricultural arguments, then, Locke's theory does not provide a justificatory account 



49 

of territory. 

C. The Value and Limits of the Lockean Approach 

So far I have canvassed Locke's approach to property and territory, and found it 

lacking both as an explanatory theory and as a justificatory theory. In this section I shall 

explain the virtues and vices of Locke's approach, specifically, why Locke is a useful start

ing point for the theory of global justice and specifically the theory of justified claims to 

territory. In the second part of this section I shall generalize the conclusions of this chapter 

by returning to the two issues that I bracketed earlier, for further discussion. These were 

the idea of a global Lockean contract, and the idea of a heredity theory of justified claims 

to territory. 

1. Justification 

Locke's approach to property and territory has at least four important virtues that 

international political theories should preserve, even as they avoid the pitfalls of the 

Lockean approach laid out above. In what follows I shall not defend a conception of justi

fication at length. I will give some reasons for the views I adopt, especially where they 

disagree with Locke. But I do not aim to defend these attitudes against all comers. In 

some cases, I will defend these views at greater length in the following chapters. In other 

cases, my endorsement of certain attitudes may be taken as starting assumptions. The first 

virtue of Locke's approach is that it limits the size of holdings. Without some limit on 

holdings, a Lockean (or any) theory quickly becomes a recipe for savage inequalities. 

Indeed, Locke saw this, and introduced the spoilage proviso explicitly to avoid letting 

anyone "engross as much as he will" (sec. 30). Use ~ or perhaps even a stronger criterion 
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~ might be a reasonable test of claims to territory, at least when some people suffer from 

ills such as avoidable malnutrition. 

Second, in his attention to first appropriation and ensuing voluntary trades, Locke 

also acknowledges historically sensitive entitlements in the generation of claims. This 

seems to me to be a particularly important feature of Locke's view. Theories such as those 

that Nozick calls "end-state" views, such as Rawls's two principles and utilitarianism, can 

incorporate history only with great difficulty and indirectly, for example through the value 

of stable expectations.^^ But history is relevant to most of our intuitions about territorial 

claims. 

At the same time, pace Nozick, Locke's third virtue is that he is not absolutist 

about historical entitlements. Instead, Locke — particularly in his use of the agricultural 

theory ~ adds a dynamic or diachronic aspect to the theory of property. The spoilage 

proviso becomes a condition that each owner must meet in order to maintain her claim 

over time. Call this a maintenance condition for a claim to territory. Nozick's theory 

judges the justice of holdings only at the moment of acquisition. While it is true that the 

diachronic aspect of Locke's argument is the basis for the pernicious European claims 

over Indigenous peoples, this fact should not be taken to impugn the very idea of mainte

nance conditions. As Jeremy Waldron points out, a property right is not a one-time event. 

Rather it is an ongoing phenomenon. [E]ntitlements ... constantly call for action in support 

of them or they constantly involve action undertaken in their exercise."^ The same may be 

"''See Nozick, Anarchy, 153-55. On the importance of stable expectations, see Allen Buchanan, 'Distributive Justice 
and Legitimate Expectations," Philosophical Studies 28 (1975), 419-25. With respect to territory, see Allen Bucha
nan, "Theories of Secession," Philosophy and Public Affairs 26 (1997), 31-61. 

•'Waldron, "Superseding Historic Injustice," 22. 
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said of territorial rights. 

A fourth virtue of Locke's theory is his universalism. Locke's theory of property is 

an attempt to show that it can be permissible to claim property without previously gaining 

the consent of everyone on Earth.^ But this strategy would be irrelevant if Locke were 

not a universalist. Agaia, Locke's disturbing agricultural theory relies on his universalism, 

but the mistaken inference need not put us off universalism altogether. Universalism about 

basic rights, and a conception of persons as moral equals, is compatible with valuing a 

plurality of separate jurisdictions, each of which interprets property rights in locally appro

priate ways. But states are not facts of nature. Political borders are themselves conven

tions that partly constitute a global "basic structure". The existence of a global basic 

stnjcture forces us to find, if not a universalistic moral theory, then at least some interna

tional language of justification in which all peoples' legitimate claims can be expressed. 

Rights of access to and benefit fi-om external objects — even if those objects are under my 

feet — must be justified. The justification of any particular distribution of such rights is a 

necessary prerequisite of the justifiability of the state system. 

States are not just there. Political borders are juridical and political phenomena 

that exist only due to patterns of enforcement that require immense outlays of resources to 

sustain. Access to the natural resources under my feet is, fi'om a universalistic standpoint 

at least, in principle open to everyone without prejudice. Rights of exclusive access and 

benefit are contingent and possibly conventional, in the strong sense that they can but need 

not be the object of agreement, and are not required by reasoning alone. Moreover, these 

'^A. John Simmons discusses this interpretation at length. See Simmons, The Lockean Theory of Rights, sec. 5.2. 
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rights can be enforced only because there is a more or less global scheme of institutions 

that gives each state a certain territory. It is perfectly conceivable that there be no perma

nent or unbroken claims of exclusive access to various territories. Territorial rights are 

therefore institutional phenomena. 

With this sketch of my conception of how to justify claims to territory, and 

particularly the ways in which Locke's approach is both right and wrong, I turn to the task 

of showing that the problems I raised with Locke's theory are general. 

2. A general problem for political philosophy 

The "external" argument offered above — the argument that property presupposes 

territory ~ used Lockean theory as a foil. But the argument is not limited to Locke, or to 

social contract theory in general. If some authority is empowered to legislate, execute, and 

adjudicate property law, that authority must have territorial jurisdiction. 

The argument also applies irrespective of our conception of global justice. In 

arguing that territorial claims must be justified, I appealed to the existence of different 

peoples, viz. settler states and Aboriginals. The existence of different communities is a 

deep and abiding fact of humanity, and so we need not worry so much if the theory 

presupposes it. But even so, I should note that the problem of justified claims to territory 

would be relevant even if there were only one society. To see this, recall the distinction 

between the scope and realm of jurisdiction. The geographic scope of jurisdiction might be 

total — the whole world — while at the same time the realm were in dispute. Should 

politics or the market control zoning? Should property law be written by the Church to 

promote religious values, or by a secular authority to stimulate the economy or something 
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else? These questions can arise even if the persons over whom the competing authorities 

exercise jurisdiction are exactly the same. They are questions not only of whose interests 

property law should serve, but of which interests — sacred, profane, acquisitive, moral, 

etc. -- it should serve. So the question of justifying claims to territory is relevant even if 

there are no "foreigners." 

Of course, the problem of territory is especially important when there are borders 

and important differences in social organization between societies. But the problem of 

justifying claims to territory is general, and must be settled if persons are legitimately to 

engage in economic or communal activity at all. It is the question of who gets to decide on 

the conventions that specify property rights, whose interests, and which interests of theirs, 

those rights should serve, and what parts of the society should be subject to property 

rights in the first place. 

Earlier I flagged two ideas that bear further consideration. These were the possibil

ity of a global Lockean contract, and the heredity theory of claims to territory. Recall that 

the global Lockean contract arose as one way to meet the justificatory requirement. Using 

Tully's reading of Locke, I suggested that the contractors might convene in order to 

get property rights. Applied to the globe, this may be Locke's best bet. Moreover a global 

Lockean theory seems more faithful to Locke's universalism than is even Locke's fleshed-

out theory. In the second chapter I shzill consider the direction that Tully's suggestion may 

take us. I will separate the discussion from Locke in particular, and focus instead on 

contemporary liberal "cosmopolitanism", which is the dominant approach to global justice 

~ among moral universalists, at least ~ available today. 
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In chapters three through five I shall lay out a positive theory of justified claims to 

territory. My theory will be seen to share important features of the other aspect of Locke's 

theory that I previously postponed; the heredity theory. To foreshadow, beyond the 

problems I set out above there is a further difference between property and territory which 

suggests that similar methods are inappropriate in the theory of territory. Whereas territo

rial claims take the grammatical form of claims to external objects, this is actually mislead

ing. It is more accurate to regard territories as parts of the cultures that claim them. 

Peoples claim specific lands because of a special attachment to those lands. This value is 

not due merely to choices. The people itself, and its values, are shaped by the local 

environment and climate, just as the latter are shaped by the people. This interaction 

extends as well to the culture ~ cuisine, aesthetics, literature, creation myths and religion, 

and values. In short, cultures are how they are largely because they are where they are. 

Territorial claims arise from the deep connection between peoples and places. Any viable 

justificatory theory of territory must comprehend the connection between people and 

land."' 

~^In addition to the important contributions of Allen Buchanan, David Schmidtz, Tom Chhstiano, and Houston Smit, 
[ am grateful to Dan Famham. Scott Labarge, Dan Russell. Rhonda Smith, Karen Christopher, and Joel Martinez. 
The chapter has also benefited from presentation in front of audiences at the University of Arizona and the University 
of Louisville. In particular, the questions and comments of Alastair Norcross, Keith Lehrer, and Matt Zwolinski were 
helpful. 
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Chapter II: Local Democracy in Cosmopolitan Justice 

A. Introduction 

Democratic theory, like other parts of political philosophy, has tended to take for 

granted the boundaries of the democratic polity ~ they are pre-given, or assumed. 

Recently, for at least two reasons, political theorists have begun to question the justifiabil

ity of political boundaries. First, moral universalism is suspicious of invented lines that 

putatively limit the scope of obligation and solidarity.' Second, a post-Rawlsian commit

ment to institutional moral theory rejects the "Westphalian" idea that societies are self-

contained, pointing instead to a dense network of interstate ties among persons and 

institutions.' Empirically, it is clear that decisions taken by individuals, electorates, and 

governments, especially in powerful countries, have consequences far beyond the borders 

of those countries. These decisions may adversely affect outsiders, and so given moral 

universalism and institutional moral theory, there is prima facie reason to think that 

outsiders should have a say in those decisions. In other words, perhaps democracy must 

have a global reach. Many political theorists now reject the unfounded assumption of the 

legitimacy of boundaries, and view political boundaries as inherently suspect. 

Suspicion of the allegedly altruistic motives of rich countries is admirable. So is the 

sense that foreigners should have a say in, for example, US foreign policy and perhaps the 

regulation of financial transactions, since after all these and other institutions have 

' See Charles Beitz, Political Theory and International Relations (E'rincclcm; University F*ress, 1979); Thomas 
Pogge, Realizing Rawls (Ithaca: Cornell University, 1989), ch. 5-6; Samuel Schefller, '"The Conflict Between Justice 
and Responsibility," in N0K1OS XLI: Global Justice, ed. Ian Shapiro and Lea Brilmayer (New York: NYU, 1999), 
86-106. 

" See Pogge, Realizing Rawls, ch. 5. See also Allen Buchanan, "Rawls's Law of Peoples: Rules for a Vanished 
Westphalian World," Ethics 110 (2000), 697-721. 
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powerful consequences abroad. One might also appeal to a duty of rescue, claiming that 

the great wealth of Americans is not morally justifiable in light of the great misery of so 

many people whose only crime is to have been bom outside the rich countries. The attrac

tive motivation, then, is to include the illegitimately excluded. 

I do not take issue with this motivation. Rather, I want to offer a supplement: just 

as important as the motivation to include the illegitimately excluded is to exclude the 

illegitimately included. The injustice of the contemporary world is not merely a matter of 

(e.g.) US foreign and fiscal policy affecting outsiders, but of many countries' domestic and 

economic policies being unduly influenced by the demands of powerful foreign countries 

and corporations. Democracy does, that is, require inclusion of all who have a legitimate 

stake. But equally, democracy also requires exclusion of all who lack a legitimate stake. 

The rush to inclusion, for all its admirable motivations, has knocked over this other pillar 

of democracy, which is no less important. In this chapter I shall argue that democracy with 

respect to one specific issue ~ territorial jurisdiction — requires political boundaries. 

Cultural groups have a strong interest in maintaining local control over land-use policy. 

Moreover, this strong interest can and must be respected even from within 

cosmopolitanism. 

For the purpose of this discussion I follow Samuel Scheffler's understanding of 

cosmopolitanism as the disjunction of two theses, cosmopolitanism about culture and the 

self (CCS), and cosmopolitanism about justice (CJ).^ CJ rejects "any view which holds, as 

a matter of principle, that the norms of justice apply primarily within bounded groups 

^ Samuel SchelTler, "Conceptions of Cosmopolitanism," Utilitas 11 (1999), 255-76. Hereinafter CC. 
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comprising some subset of the global population" (CC 256). CJ may be moderate or 

extreme. Extreme CJ holds that "world citizenship is fundamental," and so local ties are 

justified "only if [they] can be justified by reference to the interests of all human beings 

considered as equals.""* Moderate CJ denies that our relationships are merely instrumental 

to global justice, holding instead the weaker view that universalistic moral principles 

importantly constrain the character of our special relationships. I may have a special 

relationship to my brother, which is justified irrespective of whether it tends to promote 

global justice; nonetheless, this relationship may not extend to killing 100 foreigners for 

my brother's viewing enjoyment. Either form of CJ is compatible with the argument of this 

chapter, so I shall not say any more on this matter here. If I am right, even extreme CJ is 

forced to admit effective local jurisdiction over territory, because that is a basic require

ment of global justice. 

CCS rejects "any suggestion that individuals' well-being or their identity or their 

capacity for effective human agency normally depends on their membership in a [single] 

determinate cultural group whose boundaries are reasonably clear and whose stability and 

cohesion are reasonably secure" (CC 256). This view is the conjunction of two quasi-

empirical theses. First is an anthropological claim about the fluidity of culture: "cultures 

are constantly in flux" (CC 257). Second is a psychological claim about the malleability of 

self-identification; "people [have a] remarkable capacity to forge new identities using 

materials from diverse cultural sources, and to flourish while so doing."^ 

* CC 259. This view is defended by Martha Nussbaum, "Patriotism and Cosmopolitanism," in Nussbaum, For Love 
of Country, ed. Joshua Cohen (Boston: Beacon, 1996), 2-17. It is historically associated with, e.g.. Mill, Utilitarian
ism (Indianapolis: Hackett, 1979). 

' CC 257. The view is advanced by Jeremy Waldron, "Ivlinority Cultures and the Cosmopolitan Alternative," Michi
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Like CJ, CCS may be either "moderate" or "extreme": moderate CCS holds that 

cultural stability is not necessary for human flourishing; extreme CCS holds that cultural 

stability is incompatible with human flourishing, that is, that cultural flux is necessary for 

flourishing. Scheffler is surely right that cultural flux is not necessary for flourishing. It is 

implausible and arbitrary to think that hunter-gatherers, who pursue the most stable and 

least work-intensive way of life yet devised by humanity, are incapable of flourishing. 

Inasmuch as the plausibility of CCS depends on our intuitive approval of the cosmopolitan 

lifestyle, there is at least as good reason to regard hunter-gatherers as flourishing as there 

is to regard cosmopolitans as doing so. To deny this is implausible on its face. 

Thus moderate CCS is far more plausible than the extreme form. Moderate CCS 

says that cultural stability is not necessary for a good life, but also denies that a 

"freewheeling cosmopolitan" lifestyle is necessary. Of course, moderate CCS does not 

deny the importance of personal relationships. It remains the case on moderate CCS that if 

some institutional framework is likely to make close, personal relationships much more 

costly than some other institutional framework, then other things equal we should not 

choose it, and we would not expect it to arise from behind a veil of ignorance. 

In the remainder of this chapter I argue that cosmopolitanism, characterized by 

moderate CCS combined with either form of CJ, cannot be institutionalized in the ways 

that cosmopolitans have suggested. In particular, cosmopolitan justice requires effective 

local control of territory. This claim is not, however, in itself anti-cosmopolitan. To the 

contrary, it upholds values that are embodied in CJ and shows that cosmopolitans have 

gan Journal of Law Reform 25 (1992), 751-93. 



59 

failed to see that their own view requires local territorial jurisdiction. 

The argument for this position is in two stages. In part B I argue that the crucial 

ignored pillar of democracy — exclusion of the illegitimately included ~ supports local 

territorial jurisdiction. Without geographically bounded jurisdiction, people with compara

tively little power will be unable to exercise democratic control over their own physical 

environment, and this is a particularly disempowering disability. That is, I make a case for 

the thesis that global justice requires local territorial jurisdiction. If I am right, then I will 

have shown that global justice ~ even from a cosmopolitan perspective — requires effec

tive local jurisdiction over some important matters, and that those important matters 

crucially include land use. Section C confronts a fundamental cosmopolitan objection to 

any theory that places great weight on local self-determination. Such views, the objection 

holds, are anti-egalitarian, since they permit the aspirations of nations, cultures, or 

communities to counteract the claims of global distributive justice in the form of resource 

egalitarianism or a difference principle. Against this charge I argue that, however cosmo

politans interpret equality, global equality cannot be cashed out in the form of liberal 

"resource egalitarianism" or a Rawlsian difference principle. These have been the two 

favored cosmopolitan answers to the problem of global distributive justice.® These theories 

assume an interpretation of equality that is, as I shall say, "concrete": they suppose that 

there is some x such that the question "equality of what?" is answered, "equality of x." In 

contrast, I argue that moral equality — equal consideration of interests, or equal respect 

for persons ~ is incompatible at the global level with these concrete interpretations of the 

^ Beitz, Political Theory, 141-43; Pogge, Realizing Rawls, ch. 6; Allen Buchanan, "Rawls's Law of Peoples: Rules 
for a Vanished Westphalian World," Ethics 110 (2000), 697-721. 
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concept of equality.^ 

Some qualifications are in order. In this chapter I merely gesture towards, rather 

than answer in depth, two questions that must be answered if my conclusions here are to 

be complete; that the interests at stake in cultural goods are particularly important; and 

that the geographic scope of "locality" can be nonarbitrarily delimited. I argue in depth for 

the second thesis in chapter four, where I offer a theory of culture; and I support the first 

thesis in chapter five, where I offer an account of the value of a culture to its members. 

Until then, the conclusions here are merely provisional. They can be read conditionally: if 

a nonarbitrary scope for the local can be defined, then justice supports local control of 

territory; and //"the interests of cultural groups are morally very important, then they 

require a rethinking of liberal egalitarianism at the global level. 

Finally, the problems I isolate are problems of global justice that arise when we 

attempt to find principles covering territory. At no point do I question moral universalism 

or moral equality. Thus the problem does not rest with cosmopolitanism as such, but with 

available conceptions of how to implement it. The rest of this dissertation is not cosmo

politan in the sense that has become familiar, but it is compatible with CJ as well as some 

interpretations of CCS. 

B. The Territorial Basis of Democracy^ 

Earlier I called attention to two pillars of democracy; inclusion of all legitimate 

stakeholders, and exclusion of all non-stakeholders. When competent adults are excluded 

^ This is not to say that these notions are incompatible within a single culture. I take no position on that question 
here. 

* I am grateful to Kristen Hessicr for in-depth comments on two earlier drafts of this section. 
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from deliberation regarding decisions in which they have a legitimate stake, or when the 

decision makers are not accountable to legitimate stakeholders, we have good reason to 

deny that this is a democracy. These conditions obtain in the world today. Nearly six 

billion people are completely excluded from deliberation over US policy, and yet a good 

number of US decisions, regarding defense, economic policy, regulatory regimes, and 

development policy afiect vital interests of these six billion people. So the current world 

order is essentially a caste system, albeit with a very small amount of caste mobility 

through migration. 

In light of this disturbing fact, cosmopolitans are surely right to be concerned 

about exclusion from democratic decision making. But the focus on inclusion is only partly 

right. Clearly it is deeply problematic that poor countries have little or no say over 

transnational institutions such as the IMF and the World Bank, let alone US policy, while 

these institutions have coercive power over the most important decisions of poor 

countries. But a second half of the problem is the lack of legitimate exclusion. The IMF, 

World Bank, and US should not have so much influence over the decisions of these 

impoverished countries in the first place. 

The problem I am pointing to is familiar from democratic theory.' There is some 

class of decisions that ought to be settled through democratic deliberation and a collective 

decision procedure. Surely we ought to have democratic deliberation and voting on 

whether to raise income taxes. It would be unjust if one person, or caste, could decide this 

for all of us. But it does not follow that the majority should rule on whether I ought to 

' Here I follow the discussion in Thomas Christiano, The Rule of the Many (Boulder Weslview, 1996), 59-70. 
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baish my teeth three times a day or only twice. It is not even a legitimate subject of public 

deliberation. This decision is simply mine. The mistake is to think that the exclusion of 

poor countries from decisions of the first kind is the only flaw in the world system. Rather, 

most poor countries are unable even to make decisions of the second type, and even when 

they are included in such decisions, they are at best junior partners in decisions that are no 

other country's business. Cosmopolitans who focus on inclusion are responding to the first 

problem, but it would be dangerous to take the solution to the first problem as also a 

solution to the second. 

My claims here depend on two theses. First, there is some class of decisions over 

which individual societies, rather than transnational institutions, world confederations, or 

sub-national agencies, ought to have exclusive say, and these decisions comprehend, at 

least, land use. Second, available accounts of cosmopolitan governance fail to support this 

local prerogative. If both of these claims stand, then the only defensible cosmopolitanism 

is one that carves out space for effective local territorial jurisdiction. 

1. Exclusive control over land use 

There is at least one realm of decision making in which justice requires effective 

local control, and that is the realm of land use. To say this is not to imbue a country with 

the moral status of personhood; to the contrary, my claim here is compatible with moral 

individualism. The structure of land use — the physical structure of a community — 

embodies the values, interests, and culture of a community. Individual members of the 

community have a strong interest in being able collectively to determine their community's 

physical structure. 
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Cultural groups use land in many ways and, in so doing, shape their land and their 

identity. The rhetoric of a "global village" should not blind us to the enormous and abiding 

diversity of ecosystems, cultures, and basic institutions. The structure of human life is a 

thoroughly cultural phenomenon, and culture shapes our physical envirorunent and land 

use.'" Pristine wilderness, farmland, pastures, beaches, and forests are, in part, cultural 

artifacts. Culture is largely a matter of adapting to an environment experienced as given, 

and reshaping that environment piecemeal over a period of years, decades, and centuries. 

Land use is perhaps the single most important way in which a political community 

expresses itself It is through land use that communities structure their life together. They 

set up farming cooperatives, single-family houses, or high-rise apartments; they privilege 

pedestrians, cyclists, or drivers; they set up parks or parking lots; they industrialize, plant 

crops, graze livestock, or protect wilderness; they mine or ignore underground resources. 

These choices determine in the first instance not the domestic justice or injustice of a 

community but its identity and character. 

This last point is worth emphasizing. Depending on one's theory of justice, there 

will be some range of forms of society between which justice does not choose. No plausi

ble theory of justice would say that an agrarian society is the uniquely just social arrange

ment. There is nothing intrinsically unjust about an industrialized and urbanized society, or 

a gathering and hunting one." So choices about these matters are not prescribed by 

'°See Simon Schama, Landscape and Memory (New York: Vintage, 1995). 

'' Rawls suggests that every society can be expected to have one form that "most fully answers to the requirements of 
justice," but that the form that docs so will differ from society to society. Nonetheless, in each case there will be a 
fact of the matter about what sort of economic system (market socialist or welfare capitalist, e.g.) justice requires. 
This view seems conluscd, however. For surely the uniquely correct economic system will be determined in part by 
what people want. For only under a system that they regard as free can people be expected to generate economic 
output as well as possible. See TJ 274. 
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justice; rather, they express a culture and, in turn, help shape it for the future. 

The process of determining the character of a common culture requires at least de 

facto territorial jurisdiction. Effectively determining the character of the common culture 

requires the capacity to make authoritative and enforceable collective decisions regarding 

land use, the conditions on resource use, and zoning. In short, whoever has effective terri

torial jurisdiction in a region determines the physical constitution of human society and 

even nature, in that place. There is good reason to think this control ought to be held at 

the state level.This option is clearly superior to the three possible alternatives; no legiti

mate control at all; inclusion of outsiders; and sub-state control. Consider these in order. 

If there were no legitimate decision procedure for the use of geographic resources, 

no one could legitimately make authoritative decisions about them. Given that we are 

embodied and dependent consumers of resources, this is not a realistic option. Note that 

this option ~ no legitimate territorial jurisdiction — is different from the view that a regime 

of individually held private property is illegitimate. The latter view is consistent with, and 

indeed depends on, the legitimacy of territorial jurisdiction.'' 

Suppose instead that the decision procedure included outsiders. Then, the 

members of the local culture would be subject to being outvoted or overruled on matters 

such as zoning, sales tax, urban planning, and subsidies to locally owned businesses. Or 

more realistically ~ since shared culture does not mean shared political opinions ~ 

'"How big is a "state"? A city is too small, but something like the US is, in general, loo big. Within that range, no 
answer is right for all cultures. The discussion to follow, as well as further considerations in chapter four, provide 
some guidelines. 

'^Robert Nozick maJces a similar point in Anarchy. State, and Utopia (New York; Basic, 1974), 178. Nozick's point 
has to do with property, but this seems to be a failure on his part to distinguish property from territory. 
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elements within the community would ally with outsiders to form electoral majorities or to 

dominate markets, thereby undermining the will of a majority of the members of the 

community on decisions about community affairs. To be sure, local cultures or majorities 

do not need impunity in such decisions. Impunity is not necessary for decisions truly to 

count as local, any more than individual impunity is necessary for a person's action to be 

freely chosen. My concern is that without exclusive and eflfective local control over land-

use policy, communities can be overruled or outvoted on these matters even when justice 

and other basic values are silent. For example, suppose a society's members are deciding 

whether to induce agrarian mechanization, and that this would boost production and 

efficiency, but make 80 percent of the rural population redundant. Justice, ecological 

ethics, and other values do not determine the appropriate choice here, but only constrain 

the range of choices. Within this range, at least, the determination of the local community 

~ the people in the countryside whose livelihoods and villages may disappear, the city-

dwellers who will receive the surplus population from the countryside ~ ought to carry the 

day. Perhaps a world court could intervene if the decision simply pulls the rug out from 

under the agriculturists, or if the mechanization process is environmentally catastrophic. 

But failing these sorts of extremes, the locals are the only stakeholders. Note that my 

argument here does not show that there is no realm of decision making that legitimately 

includes outsiders, but only that the realm of territorial jurisdiction does not. Outsiders 

may have a stake in, for example, whether the Florentines destroy Michelangelo's David, 

but not in whether Florentine zoning regulations permit or forbid buildings higher than 100 

meters. 
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Even if this conclusion is satisfactory, however, it does not show that states, rather 

than municipalities or neighborhoods, are the appropriate loci of territorial jurisdiction. 

This is the third alternative. There are several reasons for placing territorial jurisdiction at 

the state level, but some of them depend on a prior commitment to the vitality of cultural 

groups. For instance, arguably a cultural group that controlled only a city would be exces

sively dependent on one or two nearby neighboring societies for its food needs; a souring 

of relations could bring calamity. So in this respect cultures ~ at least, sedentary cultures 

~ are better off when complex enough to incorporate a vibrant mixed economy. But 

considerations like this depend for their importance on one's already thinking that the 

survival and flourishing of a culture matter a great deal. So here I want to focus only on a 

conception of the appropriate realm of democratic decision making, which supports 

control of territorial jurisdiction at a level wider than cities or neighborhoods. 

There is a range of matters that are legitimately the subject of democratic 

decisions. These are the "collective properties of society". According to Thomas Christi-

ano, "A property of individuals' lives in a society is a collective property or feature if and 

only if in order to change one person's welfare with regard to this property one must 

change all or almost all of the other members' welfare with regard to it" (Christiano, 60). 

Collective properties have four defining features; nonexclusivity, meaning that affecting 

one person affects (almost) all; publicity, meaning that they are truly linked to persons' 

well-being rather than mere preferences; inevitability, meaning that individuals could not 

fail to share these properties; and alterability, meaning that the particular character of a 

collective property at a time is not fixed {Ibid., 60-61). Collective properties include air 
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quality, zoning, and the distribution of wealth, among others. 

In formulating the conception of collective properties Christiano refers to 

"persons" but not to any specific population of which these persons must be members, in 

order to be affected by the collective properties of a society. Presumably, the more close-

knit a population, the longer the list of collective properties of that population will be. 

Except in extreme cases, air quality is not a collective property of the world as a whole, 

because cities and regions can change their air quality without having any noticeable 

impact on outsiders. Thus collective properties tend to select relevant populations. The 

issues bound up in territorial jurisdiction are collective properties neither of individual 

municipalities nor of the world as a whole, but of regions that house people who share a 

culture. As a result it would be unjust to limit decision making authority to any subset of 

the (competent) population, such as one particular favored city, or a private company. 

2. Global institutions 

Cosmopolitans offer global institutions as a response to injustice. I think this 

approach is inadequate, because local communities ought to have effective jurisdiction 

over local land-use policy. This interest cannot be respected when economic and political 

institutions are global in the way we now understand this term. In what follows I first 

show that global economic institutions are inherently in tension with local decision making 

authority, and that this tension yields a form of tyranny when economic institutions are 

able to generate a collective action problem for individuals and communities. Cosmopoli

tans respond to this problem by proposing either more global governance institutions, or 

nonterritorial citizens' organizations that can constitute a global public sphere. But these 
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organizations, while indispensable in certain respects, are precisely the wrong agencies to 

solve the collective action problem. The first response ~ more governance institutions ~ 

solves the problem only if those institutions somehow give local communities exclusive 

control over land use. But this is antithetical to the idea of global governance institutions. 

The second response — citizens' organizations ~ fails because these organizations could 

have jurisdiction of some sort over persons, but lack /err/tor/a/jurisdiction. Rather than 

integrating these matters into global governance, global institutions must carve out space 

for local control, and insulate that space from overreaching global economic and political 

forces. 

Global economic institutions can exert coercive and undemocratic force over the 

most important decisions of a community. In a global economy, the mobility of capital 

exerts downward pressure on wages and social expenditure; in industries where produc

tion is also highly mobile, this double pressure can easily create a downward spiral — a 

"race to the bottom" ~ due to a massive collective action problem. The amount of 

resources that major economic actors command far outstrips the amount that individuals 

can devote to macro-economic matters. Moreover, however much they can devote, they . 

will likely devote much less due to compliance problems and attendant uncertainty; I have 

no reason to contribute if I have no reason to expect others to contribute. This is an assur

ance problem. But even if we surmount the assurance problem, we face a 

coordination problem. That is, our efforts can succeed only if we know how to deploy 

resources effectively. In such circumstances, we need experts who understand economic 

forces and the "pressure points" of economic institutions; responsive legislators who 
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determine appropriate individual contributions of resources and are accountable to the 

contributors; and some organization that uses contributions in a way that counteracts the 

undemocratic and centrifugal tendencies of the global market. 

We should take a moment to get a handle on how and why the global economy 

generates the problems it does. Polities do not, other things equal, voluntarily undercut 

their democratic institutions, so we might wonder about the mechanism at work here. In a 

global economy, governments simply have fewer choices. Their independence decreases, 

because they depend on foreign investment to ensure inflows of hard currency and 

employment for their citizens."* They suddenly have an important concern beyond justice: 

being "business-friendly". Thus even if the reasons favoring some corporate tax are 

compelling, the expectation that corporations will leave if taxes rise may change the minds 

of the legislators or electorate." Even if governments remain official decision makers, 

they cease on many matters to be effective decision makers. When corporations, interna

tional economic institutions, foreign governments, and investors who control trillions of 

highly mobile dollars all exert pressures in a similar direction, the option of doing anything 

other than what they would reward is nearly nonexistent. Of course, if the country in 

question is also heavily indebted, it may be legally barred from making decisions on basic 

domestic issues such as bread subsidies, health-care user fees, or the minimum wage. 

Attempts to avoid driving away capital lead even wealthy governments to inter

vene in labor disputes against local workers and in favor of (often foreign) corporations; 

Benedict Kingsbury, "Sovereignty and Inequality," European Journal of International Law 9 (1998), 599-625; 615. 

'^Tom Christiano, "Political Equality and the Independent Power of Private Property", forthcoming. Also Jay Drydyk, 
"Rawls's Methodological Nationalism", delivered al the 1999 Congress of the Canadian Philosophical Association. 
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to reduce or eliminate corporate and import/export taxes, cutting into revenues and 

requiring cuts in services and subsidies that benefit the poor; to undercut environmental 

regulations; and to refuse to enforce environmental and labor laws that already exist. 

Worse, states are under pressure not just to do all these things but to do them more than 

their neighbors. Even in democratic countries, the realm of democratic decision making is 

increasingly constricted and the array of real options even more so. This initiates the race 

to the bottom. The problem is set in motion by the expansion of economic institutions 

beyond the borders of territorial units; eventually it is accelerated because the resources at 

the disposal of economic actors overwhelm the resources of states. 

These problems are not new, but they increasingly characterize the global economy 

as production becomes more mechanized and unsldlled, and therefore mobile; govern

ments' capacity to ignore the dictates of foreign investors declines; and large economic 

actors become increasingly powerful. Cosmopolitan political theorists who address these 

problems have proposed essentially two responses; global governance institutions, and a 

global civil society.'® Consider these, briefly, in order. 

Thomas Pogge has outlined a conception of global governance that uses the 

imagery of "concentric circles" of authority.'^ In Pogge's view, we should globalize 

authority "insofar as this is necessary to avoid excluding persons from the making of 

decisions that significantly (and legitimately) affect them" (CS 65). The relevant decisions 

are those that cover "prevailing institutions" such as environmental degradation, the global 

'^Dennis F. Thompson, "Democratic Theory and Global Society," Journal of Political Philosophy 1 (1999), 111-25. 

'^Thomas Pogge, "Cosmopolitanism and Sovereignty,"103 (1992), 48-75. Hereinafler "CS". 
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distribution of wealth and resources, and basic human rights. At the same time, Pogge 

thinks, we should localize authority "as far as possible" in order to maximize "each 

person's opportunity to influence the social conditions that shape her life" {Ibid.). These 

two pressures will lead to disaggregation and decentralization of power, thereby decreas

ing the incentive to try to seize power at any one level. 

Dennis Thompson has criticized this approach because the disaggregation of 

power ~ "the multiplication of decision-making authorities" ~ "is likely to result in a 

decline of accountability" (Thompson, 115). Thompson's worry is only part of the story. 

The least well-off are at their most powerful, other things equal, when important decisions 

are made nearby. Other things equal, accountability to the least well-off declines whenever 

decision-making moves farther away from them. It is easiest to put pressure on elected 

officials when the seat of government is close by, because the phone call is free, the 

postage is cheap, a crowd can march to the house of government and protest, etc. As 

governance moves farther away, the poorest people suffer the greatest decline in effective 

voice: they cannot afford the airfare to the capital, they cannot hire lobbyists, the capital 

takes on a "culture" of its own that is out of touch with the people, and govenunent 

functions may even be conducted in a foreign language or one that is not spoken by the 

least well-off. So moving the seat of government physically farther away from the people 

constitutes a prima facie redistribution of political power from the worst-off to the best-

off. Through disaggregation of the functions of government, and the removal of decision 

making authority from the local arena, the push for cosmopolitan governance runs a 

serious risk of reducing democracy. 
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Another worry with global governance institutions has to do with the freedom of 

local electorates to determine land use. If I was right earlier, and local control of land use 

is very important for global justice, then the tendency of global governance to undermine 

local control is a serious concern. The problem is that the global economy demands a idnd 

of "harmonization" of land-use systems. But local control ~ if it is effective ~ inevitably 

engenders c/eharmonization. To see this, suppose territorial states are democratic and 

exercise jurisdiction over domestic property law, zoning, and constituent natural 

resources. Suppose all states start from a situation of legal isonomy in these matters. 

Clearly, the degree of harmony among such laws will inevitably decrease over time. 

Democratic polities may decide to "nationalize" certain utilities, privatize others, regulate 

some sectors very tightly and permit a commons in others, etc. There is no reason all 

polities should make the same choices in these matters. Inevitably, economic standardiza

tion runs up against democratic distinctiveness.'^ 

Consider, then, the following dilemma for proponents of global governance. On 

the one hand, to impose and maintain global standardization in property regimes would 

violate cultural self-determination and democracy by precluding the local decisions we saw 

a moment ago. But destandardization, while potentially more democratic, would tend to 

undermine the salutary effects that supposedly arise from a global economy in the first 

place. The second horn of the dilemma is evident in the theory of "comparative 

advantage", one of the pillars of the world economy. This doctrine predicts a geographic 

division of labor, favoring different places for different commodities based on what each 

note a structural similarity between the argument of this paragraph and Robert Nozick's Wilt Chamberlain 
example. My argument could be; "how local democracy upsets global patterns". See Nozick 160-64. 
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area excels at. When property regimes differ — as they inevitably do, absent standardiza

tion ~ a geographic division of labor emerges, but "comparative advantage" fatally 

misidentifies both cause and effect. As Graciela Chichilnisky notes. 

Whatever the prevailing market price for a resource, more will be offered .. . by an 
open-access regime than by a private-property regime or a traditional system of 
communal management. A ... country with a loose management system will there
fore appear to have a comparative advantage, even when none exists. [...] Argua
bly, international trade as a whole is driven by differences in property rights; 
resources are overconsumed by nations with well-defined management systems 
and overproduced by those with ill-defined management systems. 

The cause, then, is not efficiency but laxity, oflen due to poverty and underdevelopment. 

The effect, too often, is neither enrichment nor healthy free trade, but environmental and 

social degradation. 

Comparative advantage works only where property and land-use regimes are 

uniform. But to impose uniformity undermines democracy and the local control of land 

use. And as we saw, these are valuable parts of justice. So global justice requires that 

land-use decisions be local ones. And to ensure that these local decisions truly reflect local 

interests rather than the interests of economic actors with a great deal of leverage, we 

need territorial entities strong enough to counteract economic power. Thus global govern

ance institutions are not promising mechanisms for avoiding a race to the bottom. In order 

to do so successfully, they would have to constrain democracy. 

The second cosmopolitan solution to the race to the bottom is to globalize civil 

society by creating a wide array of non-governmental institutions. This may be seen either 

as a complete picture of global justice, or as a necessary intermediate step on the way to 

"Craciela Chichilnisky, "Solving the Riddle of Developmcnt,'M/n»c«:y 20 (1998), 13-15: 14. 
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the kind of global governance discussed above. Because I have already rejected the 

latter, I will consider the global public sphere as the end-state picture of the just world 

order. The central idea here is that the best way to include those who are excluded from 

global decisions is to help them create grassroots movements that, so to speak, think 

globally. A global alliance of like-minded grassroots organizations creates a public sphere 

willing and able to fight for human rights, democratic accountability, economic justice, and 

other valuable aims. Civil society organizations may have jurisdiction of a sort, but it is 

jurisdiction primarily over persons, and only secondarily if at all over geographic areas. 

Indeed, James Bohman argues that undifferentiated citizenship is required for democracy 

because the exclusion of some residents from participation simply due to their non-citizen 

status is a form of tyranny (CR). 

One problem with this "civil societarian" approach is that public sphere organiza

tions fall far short of unanimity on most issues. They diverge between rich and poor 

countries, as well as among groups representing different sectors of the population or 

different interests. They even differ on the degree of compromise they will tolerate. Rich-

country participation in collective struggles is likely to ebb as soon as civil society institu

tions effectively try to restructure the global economy to promote fairness. By the same 

token, environmental, labor, and women's rights groups have differences of focus, and we 

can expea the convergence of their interests to be limited. It is unduly Utopian to think 

that the interests of all parts of the "progressive" movement will converge not only nation

ally but internationally. Different civil society organizations thus pull in different 

James Bohman, "Intemational Regimes and [>emocralic Governance," Intemational Affairs IS (1999), 499-513; 
and "Cosmopolitan Republicanism," The Monist (2000), hereinafter "CR". 
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directions, and when faced with the triple-barreled pressure described above — investors, 

corporations, and global institutions all pushing in the same direction — a lack of perfect 

solidarity among civil society organizations is likely to be a boon to the forces of injustice. 

As Alan Gilbert notes, one difficulty that workers face is that their own interests 

frequently pull in different directions, and it is no small effort for them to maintain their 

attention on the progressive ones (or even always to know which interests are the 

progressive ones). For example, when the UK was considering entry into the US Civil 

War on the side of the Confederacy, English workers were caught between their interna

tionalist class interests ~ opposing slavery ~ and the prospect of more, and more-stable, 

jobs for British textile workers if US slavery had survived.'" It is very difficult to maintain 

a position that undercuts one's job security in the near term, even if it is clear that that 

position is morally superior or tends to benefit one's class over the long term. Environ

mentalists face a similar problem, because convenience, ease, and cost often support 

environmentally irresponsible choices. Moreover, governments and corporations can 

manipulate these interests, raising the costs of making the progressive choice, thereby 

dividing progressives not only amongst but within themselves. A movement that was 

highly unified ideologically and highly solidaristic might be able to make the right choice 

on these issues more often than not. But even then, the costs may outwei^n the benefits, 

since high levels of solidarity can be maintained only when people are willing to choose a 

side before they know all the information. This tendency leaves people vulnerable to the 

•'Alan Gilbert, Must Global Politics Constrain Democracy? (Princeton: Universitj' Press, 1999), ch. 5. Happily, the 
UK workers chose opposition to slavery, and Gilbert suggests this choice was dccisivc in shaping not only British 
policy but also the philosophy of the "late Marx". Sec also John Bellamy Foster. "Marx and Internationalism," 
Xlonthly Review 52 #3 (July-August 2000). 
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emergence of retrograde elements on one side or the other, or to paralysis if they refuse to 

choose under partial ignorance. 

But let us suppose that civil society organizations can surmount their problems of 

divergent interests and the costs of solidaristic social organization. It is still doubtful that 

these sorts of organizations alone — absent sufficiently strong local territorial jurisdiction 

-- can counteract the centrifugal and antidemocratic tendencies of a global economy. To 

make this case I do not need to argue against global public sphere institutions, since I do 

think they are necessary for global justice. But the territorial state is a further necessary 

condition. 

I argued earlier that local control over land use is important for global justice as 

well as cultural expression. Global civil society organizations are unable to capture this 

value, fn order for a local grassroots movement to counter a large corporation and deter

mine patterns of land use democratically, it would have to enlist the support of a world

wide alliance of like-minded organizations. These organizations would have no reason to 

support the movement unless they also support the land-use pattern that the movement 

supports. But why should they? On the one hand, they may agree that local control is a 

good thing, and support the local grassroots movement simply through a rule of 

deference. In this case, though, the civil societarian view collapses into mine; the world 

comes together to support local self-determination. The only difference is that my view is 

more reliable. On the other hand, overseas allies may take themselves to have a legitimate 

say in the land-use decisions that their would-be allies want to make. But this undermines 

local control; it makes local control possible only by giving outsiders an effective veto 
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over the ability to exercise local control. Thus the fact that cosmopolitan civil-society 

organizations lack local territorial jurisdiction is a reason to support the territorial state. 

At this point it may be unclear exactly what "local" decision making entails. I have 

used this term synonymously with the "state", and suggested that land-use decisions 

should track cultural divides. However, some land-use decisions, such as whether to bum 

the rain forests, have truly global importance. Moreover, many land-use decisions are at 

the same time human-rights decisions. We have seen that global economic actors can have 

undue influence in this regard, but so can local political actors — especially if we under

stand those actors as somehow speaking for cultures. 

These problems are especially difficult, and I shall answer them fully only in 

chapters four and six, when I offer a positive conception of culture and the just world 

order, respectively. At this point, however, I can say a few things to allay concern. First, 

while the term "local" is inevitably vague, its vagueness does not imply that there are no 

principled limits to locality. Cultural groups and collective properties are not "radically 

unbounded". In light of this, the vagueness of the term "local" could be a valuable way to 

build contingency into the theory. Who or what counts as local depends on ease of 

communication, speed of transportation, levels of interaction, and convergence of interests 

regarding land use. Second, the relative power and convergence of interests of powerful 

economic actors justifies territorial states of different sizes to counteract them. If 

economic actors have great power, and the interests of powerful economic actors tend to 

dovetail, then territorial states should be larger rather than smaller. If economic actors are 

more restricted, less powerful, or more divided, then the world is, so to speak, safe for 
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smaller states. 

It might be objected, though, that small states are in permanent danger of getting 

into a race to the bottom, and that this is the reason for wanting global governance in the 

first place. Thus my solution ~ small states — is counterintuitive at best, and destined to 

fail, at worst. The problem with this objection is that it presupposes the inevitability of 

global economic integration. If it is true that we must choose between the race to the 

bottom and centralized control over property rights, then there is at least some reason to 

prefer centralization. But this pair of choices is a false dichotomy. We have another 

choice; to constrain the operations of economic organizations and institutions. The race to 

the bottom requires large-scale political solutions only if there are already large-scale 

economic actors causing the problems that need solving. But this latter condition is not 

inevitable. We can do a better or worse job of localizing the effects of economic decisions, 

thereby altering the need for global coordination. 

Even where states are larger, however, it does not follow that local governance is 

impossible or counterproductive. Under these circumstances, the value of local control 

supports efforts to establish confederations whose purpose is to protect the integrity of 

their member-states' decision making in the realm of territorial jurisdiction. Contrast this 

with the United States, where the interstate commerce clause of the Constitution virtually 

guarantees a race to the bottom among states. It does this by removing the states' power 

to tax imports or erect other "non-tariff barriers", so the only way the state can keep jobs 

local is by lowering the costs of doing business ~ eroding workplace safety laws, cutting 

the minimum wage, creating special tax shelters, etc. ~ or by adapting itself to the 
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demands of businesses. 

Finally, it is possible that local land-use decisions will infringe on human rights. 

This may be a reason to support centralization, so far as it goes. I do not deny that there 

ought to be universal human-rights protection and supranational governance organizations 

for this purpose. In the first place, I emphasized earlier that local autonomy does not 

require impunity. It is perfectly compatible with some forms of oversight; precisely what 

those ought to look like will have to wait for chapter six. Second, it is important that the 

allocation of authority to global institutions not simply be a reaction to the possibility of 

local abuse. For there is also the possibility of global abuse, or neglect. From the fact that 

we have a universal concern for human rights it does not follow that the best promotion 

for these is through global institutions. That may be the case under the current order. But 

this seems to be an artifact of vicious global economic inequality due largely to Western 

imperialism. For example, suppose the IMF demands land reform and agricultural mecha

nization in some country. This process creates vast numbers of literally surplus people. 

When they move to the cities, they are a source of instability; added to the labor pool, they 

help accelerate a downward spiral in wages. Government repression here is best under

stood not on its own but as part of a constellation of problems. It is far from obvious that 

further removing power from local governments is the answer. It is understandable that 

people lean this way, but at least as good an answer would seem to be insulating countries, 

to some degree, from demands of the sort made by the IMF and its backers in the rich 

countries. 

No one in this debate likes human rights abuses. My disagreement with 
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cosmopolitans is over the main causes of human-rights abuse, the relative importance of 

the causes upon which we agree, and the best route to long term human-rights security. 

My reply to the worry about local human-rights abuse is that universal human rights are 

more reliably secured when universal mechanisms combine with strong local governments 

accountable to their people. Such governments would not be under the kinds of pressure 

that we see today; and their world standing would be fair and secure enough that rebukes 

from truly representative supranational human-rights bodies would not occasion 

challenges to the normativity of human rights. As important, the enforcement of human 

rights law would become manifestly separate from its current strange bedfellows, expedi

ence and imperialism. 

I have tried to show that even from a cosmopolitan standpoint we need territorial 

states. I have not argued that they must be of some kind in particular. I have argued for 

them based on the importance of a particular kind of function that we need them to play. 

This is the function of solving collective action problems in the assertion of local 

democratic interests against the interests of global economic actors; and of solving those 

in a way that encompasses the crucial elements of land- and resource-use. 

C. Egalitarianism Against Self-determination 

Cosmopolitans may object that whatever value local self-determination has, it is 

strictly subordinate ~ lexically posterior, so to speak ~ to global equality. That is, local 

self determination is permissible only if, and to the extent that, it does not interfere with 

global distributive justice. To the contrary, I think that local self-determination is a neces

sary component of global egalitarianism. To say this is not to deny the moral equality of all 
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persons, but to deny that this can be interpreted in what may be called "concrete" and 

individualistic terms such as equality of resources among all persons. 

In this part of the chapter I develop two familiar cosmopolitan conceptions of 

egalitarianism, and then show that once we add land to the mix of global distributive 

shares, these interpretations of equality are inapplicable. The problem is that cultural 

plurality undermines our ability to speak objectively of global distributive equality, or even 

the comparability of distributive shares. While cultural plurality may have consequences in 

a variety of areas (such as, for example, the social bases of self-respect), its most striking 

consequences are visible when we add territory to the mix of distributive shares. Different 

cultures value land in different ways. If we are to respect this diversity, we cannot use any 

single variable, or even any clear list of variables, to commensurate different lands for the 

purposes of fair distribution. This fact derails attempts to internationalize equal distribu

tions of goods. My reply to the objection, then, does not deny the moral equality of all 

persons. I merely insist that moral equality cannot be cashed out through an individualistic 

global difference principle or resource egalitarianism, and that this impossibility is due to 

the plurality of ways persons value land. 

I should note that "cosmopolitan egalitarians" need not be strictly egalitarian, in 

the sense of equalizing all shares. A global difference principle on the Rawlsian model is 

not a principle of equality, but rather, as I shall explain below, an egalitarian license for 

inequality Nonetheless, a difference principle straightforwardly depends on comparability 

of holdings of resources or primary goods. By comparability I mean that we would be able 

to take some privileged set of kinds of goods, such as Rawls's primary goods, and 
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compare holdings of these goods among persons the world over. If we could not do this 

we could have no difference principle, since it would be impossible to determine how 

unequal were the shares of the representative persons. Thus I will consider defenders of a 

difference principle "egalitarian". And since my reply to the objection attacks not equality 

but comparability, my reply holds equally against resource egalitarianism and a difference 

principle. 

Thomas Pogge, Charles Beitz, Allen Buchanan, and other liberals have argued that 

an ideal theory of global justice would contain an individualistic principle for just distribu

tion. Pogge and Beitz explicitly defend an individualized global difference principle, while 

Buchanan is more vague on the precise distributive principle required.^ It is clear that 

local self-determination may fhistrate freestanding principles for distributive justice, and 

this is a. prima facie argument against local self-determination. Insofar as my theory 

requires local self-determination, these writers and other liberal cosmopolitans would 

charge me with anti-egalitarianism. 

Cosmopolitzmism about justice is frequently taken to imply that states or 

sub-global political units are permissible only on the model of clubs or voluntary associa

tions. Cosmopolitans need not insist that state membership is voluntary, but only that the 

justification of states follows closely on the justification of clubs; membership cannot 

reduce the strength of one's obligations to outsiders, nor can it serve as a "tax shelter"; 

nonetheless, clubs may create new responsibilities toward insiders.^ The justification for 

"Beitz, Political Theory, 141-43; Pogge, Realizing Rawls, ch. 6; Buchanan, "Rawls's Law of Peoples," 715. 

"^Samuel SchelTler, "The Conflict Between Justice and Responsibilit>'," in NOMOS XLl: GlobalJustice, ed. fan 
Shapiro and Lea Brilmayer (New York; NYU, 1999), 86-106. 
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this suspicion of states is straightforward; all persons owe one another equal 

consideration; states mess with the distribution of responsibilities; therefore states are 

suspect. This suspicion is reasonable enough; to reject it would seem to require treating 

nations as "natural" or at least beyond moral evaluation, neither of which is a tenable 

position. But the cosmopolitan suspicion of states also runs into a problem in the character 

of the egalitarianism or comparability it requires. 

Distinguish two general ways a political theory may be egalitarian. A concrete 

interpretation of equality is one that uses some variable or list of variables, such as 

resources, opportunity, welfare, etc., to implement equal respect or equal consideration of 

interests. Concrete egalitarianism is susceptible of description in the form, "Equality ofr". 

Abstract egalitarianism endorses equal respect for persons or equal consideration of inter

ests, but does not aim to show that equality requires a distribution that is in itself necessar

ily egalitarian.-^ I shall argue that concrete interpretations of equality, whether they use a 

single variable or a set of flingible ones, are inapplicable to the theory of global distributive 

justice because they fail to implement abstract egalitarianism. A non-strict egalitarianism 

such as a difference principle suffers from the same problem. Cosmopolitan egalitarianism 

as usually understood depends on the possibility of some such concrete interpretation of 

equality. Therefore, cosmopolitanism must give up the idea of concrete egalitarianism — at 

least with respect to some goods, including territory — because it is insufficiently 

egalitarian. 

Two "concrete egalitarians" about global justice are Thomas Pogge and Charles 

"•^Peter Singer is an example of an "abstract" egalitarian. See Practical Ethics, 2nd ed. (Cambridge: University Press, 
1993), ch. 2. 
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Beitz. These writers defend an individualized global difference principle. The difference 

principle is Rawls's egalitarian license for inequality. The principle permits inequality 

insofar as, and because, the inequality maximally benefits the least well-off (77 302). Two 

main arguments support the use of an individualized global difference principle. The first 

argument is from equality. If the difference principle applies to states (or other groups) 

rather than individuals, then it may license excessive inequalities. Pogge imagines a differ

ence principle limiting inequalities. These inequalities are ex hypothesi ]\xSt. But when this 

difference principle is applied to states, and these states also adopt internal difference 

principles of the same order, suddenly the gap between the best-off member of the best-off 

state and the worst-off member of the worst-off state becomes very wide — greater than 

the difference principle should permit, given that the difference principle is constrained by 

the equal liberty and equal opportunity principles, and state boundaries are themselves 

social institutions. This vast inequality would undermine the principles that make equality 

important. 

A second and more powerful argument for an individualized global difference 

principle is the argument from moral status. Traditional theorists of international relations 

~ including Rawls ~ conceive of states as having rights to territorial integrity, sovereign 

equality, and sovereignty over domestic affairs. This conception of states relies on an 

analogy with persons who have rights to bodily integrity, individual autonomy, and moral 

equality. But, Beitz argues, states are not analogous to persons; rather, they are inventions 

that must be evaluated by their success in serving human ends. Moreover the norms of 

autonomy and equality among persons require, not state sovereignty and territorial 
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integrity, but quite the opposite. Sovereignty must be restricted and sometimes territory 

invaded, precisely because individuals everywhere have equal worth. ̂  The state system, 

Beitz insists, must give way to the individual's supreme moral standing. Thus individuals, 

not states, are the appropriate subjects of distributive justice. 

Both the equality and the moral status arguments fail because concrete egalitarian-

ism is not an available option. People in different cultures value land in different ways, 

disagreeing about both the quality of the land they have and which features are valuable 

and which disvaluable. So we cannot commensurate territorial advantages and disadvan

tages with the precision or generality that we would need for a concrete egalitarian global 

distributive principle. 

Land introduces an element of incommensurability into global distributions. This 

incommensurability defeats individualized egalitarian distributions. Just as individuals draw 

different amounts of welfare from similar distributions of social goods, cultural groups and 

their members value land in a variety of ways. This fact renders resource egalitarianism 

unequal in just the way that it does welfare egalitarianism.^ Therefore no sense can be 

made of equalizing the holdings of persons across societies. 

Before I can flesh out this argument, I must set out the structure of Rawls's 

primary goods and the other most-prominent liberal distribution principle, Dworkin's 

resource egalitarianism.-^ We should note in particular that each theory relies on the 

-^Charles Beitz, Political Theory, 71-83. 

-^See Ronald Dworkin, "What is Equality"? Part I: Equality of Welfare", Philosophy and Public Affairs 10(1981), 
185-246:228. 

"^Ronald Dworkin, "What is Equality? Part 2; Equality of Resources", Philosophy and Public Affairs 10 (1981), 
283-345. Hereinafter "ER". 
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commensurability of the goods in question, in order to prescribe distributions. 

Rawls's primary goods are goods of five different sorts that anyone would want if 

she wants anything at all. They include fair equality of opportunity; a full package of equal 

basic liberties; the social bases of self-respect; income and wealth; and access to offices 

and positions of privilege. Not all of these are susceptible of tradeoffs. Rawls holds that 

the basic liberties and fair opportunity must be held strictly equal. All the other primary 

goods, however, are fungible, including the powers and prerogatives of offices and 

positions of authority in major institutions; income and wealth; and the social bases of 

self-respect.-^ To determine whether the difference principle is satisfied, we add up each 

(representative) person's share of these goods, and determine whether the share of the 

least well-off could be any better. This procedure clearly requires that we be able to 

compare units of, say, social bases of self-respect, with units of money. ̂  Moreover, even 

those primary goods that are not fungible as a matter of justice are fungible in principle, if 

only in special cases. Rawls supposes that the members of destitute societies would accept 

unequal liberties if doing so were necessary to generate economic growth. Once a certain 

threshold of economic well-being is achieved, however, Rawls thinks the political liberties 

and fair opportunity trump economic well-being. But let's assume that "ideal theory" 

excludes this last option; even so, the theory of primary goods, and the structure of a 

difference principle, clearly entail a significant degree of flingibility among the goods in 

• For an in-dqjth treatment, and the attempt to commensurate these primary goods, sec John Rawls, "Social Unity 
and Primary Goods," in A.K. Sen and B.A.O. Williams, eds.. Utilitarianism and Beyond (Cambridge: University-
Press, 1982), 159-85. 
•>9 

In "Social Unity and Primary Goods," Rawls attempts to commensurate without fungibility. But he does so only by 
making some assiunptions that are quite implausible, such as that all primary goods covary with income and wealth, 
and that if we can determine who is least wcll-ofT we do not need to make comparisons among various levels of 
primary' goods that this group might attain. 
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question. 

On equality of resources, a resource is any material object that is not a person, and 

any resource may be traded for any other, with no implications for justice or equality, 

provided all parties start out equally and trade freely. Dworkin argues for resource egali-

tarianism by imagining a shipwreck on an uninhabited island. Each castaway is given an 

equal number of clam shells (a universally convertible currency), they have an auction, and 

bidding continues until all lots are cleared. The identity of lots is partly determined by the 

participants, who may bid on any part of any lot (ER 287). The auction forces each 

participant to bear the costs, to others, of her own choices. It does this by instituting a 

price mechanism. If many people want some good, then many will bid on it. The eventual 

winner will have fewer shells with which to bid on other lots. This way the auction holds 

each person responsible for her choices ~ both for their effects on herself, and for their 

costs to others. Fungibility, then, is a crucial element of each theory. But as I shall show, 

the problem of tradeoffs underscores the impossibility of distributing territory in a 

"concrete" egalitarian way. 

Any theory of global distribution must accommodate the distribution of territory, 

since geographic resources and territorial jurisdiction can both be lucrative for their 

holders, and are often convertible into standard market resources. But territory also serves 

other goods that are not a matter of anyone's position in the market. In particular, in 

addition to serving economic values, territory serves and reflects cultural values. A 

dilemma arises when we try to add territorial jurisdiction into either resource egalitarian-

ism or primary goods theory. In making out this dilemma I shall speak primarily in terms 
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of the value of land, the primary object of territorial jurisdiction. In a moment I shall return 

to discussion of territory as such. 

Either land is merely a bundle of fungible resources, or it is not. If it is not, then 

resource egalitarianism and primary goods theory do not cover it, at least, not without 

adding an epicycle. So suppose land is merely a bundle of resources. This horn describes 

the view typically taken by cosmopolitans.^ The view is initially plausible, because land is 

entirely composed of metals, soil, fossil fuels, clay, oxygen-producing plants, etc. Take 

away actual and potential resources, and nothing is left. This option, however, has the 

prima facie flaw that it contradicts the way many people experience their connection to 

land. For these people, something is left over after the resources are accounted for. For 

example, suppose we thought the best way to settle the Northern Irish "troubles" were to 

pay the Ulster Unionists to disperse. We could promise them that their holdings of 

resources or primary goods would not decrease. This would require large payments; 

Rawlsians could offer a package of other primary goods, to ensure wealth, offices and 

positions of authority, and the social bases of self-respect. 

It seems clear not only that the Ulster Unionists would almost definitely refuse our 

offer, but also that any amount of other goods that might even come close to convincing 

them to move would far outstrip the combined market value of all the resources (to which 

they have access) that constitute the land of Ulster. By market value I mean not only how 

much the resources trade for on a commodities market, but how much the Ulster 

^''Sce Beitz, 139; also, Thomas Pogge, '"An Egalitarian Law of Peoples," Philosophy and Public Affairs 23 (1994), 
195-224; and Hillel Stcincr, "Just Taxation and International Redistribution," hlomos XLI: Global Justice, ed. Ian 
Shapiro and Lea Brilmayer (New York; NYU Pres, 1999), 171-91. 
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Unionists themselves would pay for these resources, separated from the land that they 

compose. The land itself, Ulster, is an additional and major source of value for them.^' 

It may be argued that the Ulster Unionists are just like the Rhodesian whites, the 

Falklands British, the Algerian French, and other colonists planted by European empires to 

encroach upon and control the conquered populations. To accede to the demands of 

Unionists is just like making concessions to former slave holders. To claim, now, that 

these people have rights to get anything at all is to legitimate and institutionalize gross 

injustice. 

The criticism is powerful, and nothing I say in reply is intended entirely to deflate 

the objection; the degree of global injustice, and its long-standing consequences ~ some of 

which are by now irrevocable — means that no plausible political theory can demand that 

we set everything right, back to the beginning of history. So a theory of global justice is in 

part an eflfort to determine how much impunity the previously powerful should have. In 

the big picture, I think, my theory gives the powerful less impunity than competing views, 

though I cannot support that claim until later on. Nonetheless, I agree that there is a bad 

flavor to the idea of making concessions to "the sons of former slave owners". Balancing 

the values at stake will inevitably be tragic in many cases. 

At the same time, I do want to challenge the objection, since its intuitive force 

rests on several assumptions that we should expose. (This is not to say that anyone who 

As Hillel Sleiner writes: 'It is under the description territorial site — rather than in terms of "x gallons of crude oil, 
y hectares of arable land, etc." — that nations designate the object of their jurisdictional claims. That is, not just any 
old X gallons and>' hectares will do." Steiner, 190-91, w27. Steiner's awareness of this point might have pushed him 
towards the kind of view I hold, e.\ccpt that he mistakes territory for a form of individual property. I rejected this 
view in chaptcr one. 



90 

would object this way makes these assumptions, or that the entire force of the objection is 

due to these assumptions, but only that the objection is much less powerful once we 

expose these assumptions.) First, and perhaps most strikingly, the objection assumes that 

the coethnics of prior imperial rulers are guilty of imperialism, simply because they are 

coethnics. The great mass of Ulster Protestants and other settlers in the European colonies 

were not only oppressors, but in general were themselves downtrodden. For the most part, 

settlers moved to the colonies in order to escape the subjection and dire poverty they 

faced at home, thereby becoming pawns in imperial expansionism. And the descendants of 

these settlers, while surely guilty of participation in caste systems and other structures that 

benefit them, are simply bom into their adopted country, and often lack the opportunity to 

return to their country of origin. To assume the equal guih of all coethnics of the imperial 

rulers is convenient for the rulers themselves, and is convenient for political theorists who 

deny any force at all to the claims of the settlers. But it fails to capture the dynamic of 

colonial settlement, which uses the poor as a buffer between the ruling class and the 

conquered people. Thus we should reject the idea of equal guilt of coethnics, be they 

imperial rulers, the downtrodden who emigrate, or the descendants of settlers. 

Second, the objection may gain some force from the assumption that my claim 

about the Ulster Unionists is intended to justify secession on grounds of freedom of 

association. But I do not defend a "pure plebiscitary" right to secede. To say that the 

Ulster Unionists value the land in itself is not to say they have a right to be under the 

British Crown, or to form a state of their own. It is simply to say that, in distributions of 

resources, the special connection between the Ulster Unionists and Ulster should be 
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respected. The Unionists, qua Ulster Unionists, have three central aspirations. They want 

to be i) subjects of the British Crown; ii) residents of an area that is British territory; and 

iii) residents of Ulster. Essentially, I am arguing that (iii) is separate from (i) and (ii), and 

important in its own right. So my point is not that the Unionists have a right to realize all 

their aspirations; simply recognizing the nature of an interest, no matter how important, 

does not on its own show that anyone has a right to realize that interest. 

Finally, the force of the objection rests in denying that the Ulster Protestants or 

Rhodesian whites have rights on a par with those of Ulster Catholics or Zimbabweans. But 

the idea that the previously colonized peoples have superior rights to land is itself an 

assumption about legitimate claims to control over land. Thus the objection argues the 

example, agreeing with me on the principle that certain groups can have special claims to 

particular lands. I should emphasize that in saying this I do not suggest that one must 

appeal to cultural self-determination to regard the original settlers as unjust encroachers. 

There are any number of reasons for regarding conquest and occupation as illegitimate. 

My point is that making the distinction now, several generations on, presupposes that we 

can nonarbitrarily separate inferior from superior claims to land. And that is just my point. 

Thus the objection fails to cast doubt on the claim that specific lands can have particular 

value for persons or groups, and fails to cast doubt on the claim that this value is itself 

something to be respected. 

Let us, then, return to the problem of accounting for the extra value that the Ulster 

Protestants place in the land itself, over and above the market value of the resources. The 

question is whether cosmopolitan egalitarianism can respect this value. A first look would 
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suggest that it could not, since the Unionists' claim looks suspiciously like an "expensive 

taste". Dworkin supports equality of resources by contrasting it with equality of welfare, 

specifically calling attention to the latter's inability to overcome the subjectivity of welfare, 

and the results of this subjectivity for political institutions. On equality of welfare, equality 

requires that everyone be equally well-off, or happy. This view falls to the problem of 

expensive tastes; if Pierre gets only as much welfare from caviar and champagne as Marie 

gets from bread and water, then equality seems to require a much greater outlay of social 

resources on Pierre than on Marie. But this result seems positively anti-egalitarian. 

Similarly, if equality requires the satisfaction of the Unionists' demand for Ulster itself, 

then the demands of entrenched elites seem to hijack equal distributions. In contrast, 

Dworkin's view commensurates diverse goods in a way that seems to respect equality. 

Dworkin's view has been challenged, most notably by Amartya Sen, for its coarse

grained approach to what Sen calls heterogeneity. Sen points out that the Pierre and Marie 

example is an illustration of the general point that not everyone is equally efficient at 

converting resources into well-being (which is after all the point of having resources).^* 

Sometimes inefficiencies do not merit the attention of political philosophers; presumably 

this is the case for Pierre and Marie. But in other cases they do. Someone who is handi

capped, or relies on an expensive medical procedure without which she will be unable to 

function normally, may require a greater outlay of resources than others, simply in order 

to achieve the same level of functioning. The mere fact that there is a difference in conver

sion capacities says nothing about whether anyone's claim is legitimate. 

'"The fullest elaboration of Sen's view on this issue is Amart>a Sen, Inequality Reexamined (Cambridge, Mass/New 
York: Harvard/Russell Sage, 1992). 
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Dworkin's view is also vulnerable at a second point, however. Quite apart from 

the question of which inefficiencies are morally relevant is the question of what counts as a 

resource in the first place. Dworkin addresses this question when he asks whether persons 

should be able, or even required, to bid on persons ~ themselves or others — at auction. 

Dworkin rejects this idea on the basis of its inegalitarian implications (ER 322). The 

problem, in Dworkin's view, is that particularly talented persons would face a 

double-bind; either they would be purchased by others, in which case they would be 

slaves; or they would be forced to pay a high price to purchase themselves, thereby using 

up much of their purchasing power before they own anything else. This result is known as 

the "slavery of the talented". Underlying Dworkin's judgment on this question is an 

assumption about what sorts of things may legitimately be sold at auction or distributed by 

a price mechanism. The desert island heuristic hides this assumption, for the most part, by 

embodying a variety of unrealistic features: the island is previously uninhabited, nothing is 

previously owned, everything is for sale, and no one has spent any time on the island. In 

addition, the castaways do not arrive as couples, families, or groups, and have no religious 

or moral objections to the sale of any resource (e.g. pockets of natural beauty, primates, 

or totemic species). These assumptions do not, however, avoid the question of bidding on 

persons, and so Dworkin must take steps to avoid the slavery of the talented. As soon as 

any of the other assumptions is undermined, however — as they invariably are in the real 

world ~ the slavery of the talented threatens to spread. 

The slavery of the talented has analogues anywhere that people value some r in a 

way that is not a mere taste and is not a function of x's market value, but where x's market 
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value is nonetheless considerable. Suppose we remove the auction participants from the 

desert island, and place them instead in the world as it is. In this situation, people do have 

antecedent connections to specific places. If these connections are not mere tastes, then 

there is good reason to take them seriously. 

I believe that the values are not mere tastes, but are culturally induced. So when 

bidding on land, auction participants would have at least two reasons for bidding on the 

lots that they do; economic and cultural. Bedouins might bid on Arabia for the vast desert, 

while entrepreneurs would bid on it for the oil. The misfortune of having a homeland 

whose resources other people want (but, by hypothesis, they themselves do not) would 

require the Bedouins to use all or most of their clam shells just for a place to live that 

supports their lifestyle. The Bedouins, having overspent for their land, would be required 

to mine their oil in order to make up for the other goods that they could not afford at 

auction because their habitat was extraordinarily expensive. But of course, exploiting their 

oil would require great changes in their way of life or the loss of control of their economic 

destiny. Alternatively, if they are not willing (or able) to overspend for their land, they will 

just end up somewhere else entirely. Equality of resources will force them off their land. 

Dworkin might reply that while this result looks unfortunate taken on its own, it 

simply reflects the costs that the Bedouins' lifestyle imposes on others. The choice to 

overspend for their land is, presumably, the choice to make Arabian oil unavailable to the 

rest of the world." And this has costs for everyone else. Those costs are exactly what the 

auction is supposed to model. 

this reading Dw-orldn moves into agreement with Steiner's "Lockean" theory of a "global fund" See Steiner, 
173-77, 
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Dworidn's reply assumes that all costs to others are legitimate bases of claims to 

compensation. This assumption is tantamount to a claim that someone's counterfactual 

willingness to bid on or pay for x is necessary and sufficient for being entitled to compen

sation in the event that she does not get x: In Dworkin's auction story, x ranges over 

everything that is not a person, and compensation takes the form of relatively greater 

purchasing power compared to the person who gets x. But why should the range of 

X exclude (all and) only persons? Dworkin may explain that all parties to the auction 

antecedently have equal rights to the resources on which they are to bid; that is, all lots are 

up for sale under the same terms and open to all comers. This is equivalent to the Lockean 

strategy of presupposing antecedent common ownership. But as we saw, the intuitive 

plausibility of this view depends on the desert island heuristic. And now we have left the 

island, and the assumption of antecedent equal claims to territory is precisely what is in 

question. 

Dworkin might reply that it would violate the egalitarian market mechanism to 

open some lots to some bidders, other lots to other bidders, and thus rig the auction. This 

is exactly right, but it can help Dworkin only if he can show that the market mechanism is 

the proper mechanism to use in this situation. In my view, Dworkin already rigs the 

auction when he puts homelands on a par with commodities. The "overvaluation" of 

homelands, for example by the Ulster Protestants, does not reflect a simple preference. It 

reflects the importance of the land to the people who live on it. All the facts about how 

monetarily valuable land would be under various economic regimes ~ the values of the 

resources ~ are at most half the story. People care where they live, and the criteria that 
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determine where they want to live are, in large measure, cultural. 

To make my answer compelling I must say something about the value of culture. I 

must explain why culture should not be treated as a mere commodity. A full account of the 

value of culture must wait until chapter five. Here I can only briefly motivate the view that 

culture is considerably more important than mere commodities. Even if the discussion here 

(or in chapter five) is not dispositive, that does not impugn the rest of the discussion in this 

section. It remains true that if a case can be made for the special importance of culture, 

then resource egalitarianism will not do for territorial claims. 

I want to call attention to three features of culture that make it important. If I am 

right, territory should be taken off the auction block and distributed with at least one eye 

on culturally based principles. The core of my view is that cultural goods are necessary for 

individual freedom. This is not in itself new; it is defended by Will Kymlicka, Avishai 

Margalit and Joseph Raz, and others.^ I shall, however, spend several paragraphs fleshing 

out what I mean by the claim that cultural goods are necessary for individual freedom. If 

this thesis is correct, it suggests that some cultural goods should get special exemption 

from Dworkin's auction. In chapter four I shall argue that territory is an extremely impor

tant cultural good. 

First, consider the pervasiveness, inevitability, and coercive character of cultures. 

In many areas of life, cultural phenomena require conformity, and so are coercive. Our 

culture pervades public institutions such as government, the bureaucracy, and schools. 

^Will K.>-mlicka, Liberalism. Community, and Culture (Oxford: Clarendon Press, 1989); hereinafter LCC. See also 
Avishai Margalit and Joseph Raz, ''National Self-Determination." yoi/ma/ of Philosophy 87 ( 1990), 439-61. Those 
who are convinced by these or other writers may substitute their own preferred account of the value of culturc for 
now, though I shall take issue with these accounts in chapter five. 
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This is clear not only in the subject-matter — what the government debates and the schools 

teach — but in the structure of the institutions. The educational system may emphasize rote 

memorization of religious texts or the development of job-related skills; teachers may 

typically be "the sage on the stage" or "the guide on the side"; lawyers and judges may 

wear robes and wigs, or suits; the legal system may be adversarial or cooperative, retribu

tive or restorative, state-based or community-based; and so on. We order our lives around 

basic assumptions of appropriateness, solemnity, process, representation, fairness, etc., the 

interpretations of which are heavily influenced by culture. Anyone who does not share the 

dominant culture must simply adapt. In these institutions it is impossible to have more than 

one culture, except in a few outward, and generally trivial, signs. For example, witnesses 

may be permitted to swear on the Bible, the Constitution, the Qur'an, or whatever; but the 

justice system as such cannot embody one culture for the defendant and another for the 

plaintiff. Culture, then, inevitably pervades our institutions. It determines their nature and 

the possibilities for institutional reform, and simply requires compliance. 

There is, then, a form of coercion involved in culture. But this coercion does not 

give us reason to ignore or reject culture, because we cannot be without it in these areas 

of life. All we can do is try to accommodate outsiders as best we can. Of course, the 

power of cultural phenomena to coerce conformity is felt most heavily by outsiders, but 

this does not make culture noncoercive for insiders; it just makes culture feel natural. To 

insiders, cultural phenomena seem so natural that their contingency and relativity are hard 

to accept or take seriously. This colors our discussions of culture, because it is difficult to 

see the pervasiveness of our culture around us. 
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Dworkin might concede this point, and yet hold that the contingency of these 

aspects of culture themselves shows that we need not build culture into our distributions. 

Precisely because these institutions are malleable, we should manipulate them to promote 

equality. This reply accepts the cultured nature of institutions, but fails to see the 

importance of culture to the people in those institutions. When cultural norms are called 

into question, we may experience instability or anomie. Consider, for example, the value 

of money. This is obviously an invention. And yet it can be hard to see what money's 

invented status really means. It is not simply that currencies float on a market, uncon

nected to the gold standard. This is a second level of invention — that paper money has 

value even though it corresponds to nothing in the real world. But the value of gold itself 

is an invention. The value of money is not unique in this respect. Culture lets us take 

inventions for granted. A culture changes when inventions that were previously taken for 

granted are thrown into doubt (e.g. gender and race), or when inventions that were previ

ously in doubt are taken for granted (e.g. floating currency). Obviously some amount of 

change in each direction is necessary for a vibrant culture, let alone moral progress. But 

this should not obscure the need to take at least some inventions for granted at all times. 

Contrast the loss or instability of a culture with frustration or uncertainty about the 

satisfaction of important preferences. Frustration of preferences is not something to be 

taken lightly. But it does not challenge our sense of our place in the world, or make us 

think our lives are built on fragile foundations. In contrast, the feeling that cultural goods 

are slipping away from us, or cultural aspirations are unachievable, can make us wonder 
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about the purpose or value of life, and generate widespread angst}^ 

Dworkin might reply that this potential for angst is a necessary evil, if angst is a 

byproduct of the search for equality. This is how liberals tend to respond to, for example, 

the decline of vibrant Black communities in places like Tulsa and Atlanta, which flourished 

under Jim Crow: the loss is a shame, but easily outweighed by the ending of Apartheid. 

But notice that the reason for rejecting the slavery of the talented was also that it gener

ates angst, or rather, envy. The alternative is the thesis of self-ownership, but Dworkin 

cannot appeal to this because it asserts a prepolitical entitlement (ER 312). Dworkin 

cannot consistently ground his theory on a negative mental state, envy, and at the same 

time categorically dismiss another negative mental state, angst, as a reason to exclude 

something from the auction. 

I have explained the importance of stability in, and the pervasive character of, 

cultural phenomena such as the legal system or the value of money. These two elements of 

culture are necessary presuppositions of individual and collective behavior. A stable 

cultural context is thus necessary for a person's ability to participate in, plan, and under

stand such activities. The capacity to act collectively and in public, and to do so with ease, 

is a large and important part of individual freedom, and this part of freedom is possible 

only in a stable cultural context. If I cannot wrap my head around the idea that paper or 

plastic money is legal tender, then there is a good deal I cannot do. If I cannot speak the 

language fluently, I will be formally and informally excluded from collective activities and 

political deliberation. These exclusions are severe limitations upon my freedom, and so the 

^^For an illuminating discussion, see Irving Howe, "What's the Trouble?", in The Critical Point (New York; Dell, 
1975), 13-38. 
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value of individual freedom supports the immersion of persons in stable cultures in which 

they can become full and easy participants in collective or public activities. The value of 

equal freedom supports attempts to ensure that all persons have equal access to whatever 

culture they have already been socialized into, and that all infants be socieilized into some 

stable culture or other. 

. If this argument succeeds, it suggests that cultural goods merit some degree of 

insulation from market mechanisms. We must, then, be very cautious about demanding 

that culture "pay its way" against mere preferences in a resource auction. If I am right, 

then Dworkin's best reply is to show that his castaways could divide the island so as to 

insulate culture and respect equality. Put better, the castaways must find a conception of 

equality that is not inegalitarian on the basis of cultural facts. 

Suppose, following Kymlicka, that two ships, carrying members of two distinct 

cultures, wash ashore.^ How might they divide the resources on the island in such a way 

that cultural goods are insulated from competition with consumer goods? One possible 

solution is to divide the island into two territories of proportional size, and let each 

group's members bid amongst themselves on the resources on their side of the line. But 

this raises the problem of determining proportionality, so that the initial, communal • 

divisions are fair. Determining these divisions is just as difficult as finding a principle for 

equal individual distributions. 

One way to divide the island might be by surface area. But a focus on surface area 

would be arbitrary; different kinds of land — land in warm vs. cold climates, mountainous 

^^LCC 188. For my purposes we do not need to add Kymlicka's further suppositions that the auction is carried out 
aboard ship or that the ships differ markedly in size, i.e. number of passengers on board. 
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vs. plain, filled with malarial mosquitoes vs. devoid of them, composed of fossil fuels vs. 

composed of arable land, etc. ~ differ in value and usefulness. But the diversity of kinds of 

land is not susceptible of objective determinations of superiority and inferiority. For 

landscapes cannot be ranked in order of objective goodness. Some cultures are mountain 

pastoralists, others are prairie agriculturists, etc.; and these groups place different valua

tions on different landscapes, and on crops that are endemic to different regions. Thus 

because there are so many other factors that affect the value of a plot of land, measuring 

holdings by land area is arbitrary. 

Not surprisingly, considerations against comparing by surface area cut equally 

against any other single measurement of land. Take, for one, comparing by value of 

natural resources. This benchmark depends on contingent facts about the society's level of 

technology. Depending on this and many other variables, resources will fetch drastically 

different prices; at some times, a resource might be completely worthless or have t/rsvalue; 

at other times, it might be likened to gold. (This is the case with oil.) Moreover, the two 

shipwrecked groups might have different technologies and therefore be differently efficient 

at extracting "and using resources, thereby changing the effective value of the same 

amounts of raw resources. Like surface area, then, resource value could not generate 

equal holdings. 

Suppose instead we tried to divide the island by rental value. This reinstates the 

slavery of the talented, since rental value includes the value of constituent natural 

resources whether or not the residents use those resources or know they exist. Finally, we 

might allow groups as a whole to bid on lots at auction. But this just pushes the problem 
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back to the question of how many clam shells each group ought to have at its command. 

Presumably this cannot be a function of the number of members of each culture, since one 

year's worth of fertility differences would then require land redistribution.^^ We could 

instead sever the relation between number of individuals and number of clam shells, 

finding some other principle for communal distribution. But this is now a quasi-

nationalistic approach, not a cosmopolitan one. 

There is, then, no method for territorial distribution that models resource egalitari-

anism. A globally individualistic auction would favor more-populous cultures and those 

whose cultures developed in resource-poor regions. These groups would get cultural 

goods ~ including survival ~ for free. But no principle for dividing land communally 

seems to embody equality. And a prior, collectivist auction is incompatible with cosmopol

itanism. I conclude, then, that universalistic egalitarians ~ those who want to implement 

abstract conceptions of equality such as equal respect or equal consideration of interests ~ 

must reject the distribution of territory as it has been conceived by cosmopolitans. 

Cosmopolitanism itself is incompatible with equality of the fashion that liberal cosmopoli

tans purport to offer. 

D. Conclusions 

In this chapter I have laid out Scheffler's conception of cosmopolitanism, and 

argued that global justice requires local territorial jurisdiction. But available cosmopolitan 

theories of global governance, whether through concentric circles of governing bodies, or 

through the creation of global civil society institutions, fail to respect the important value 

'^Michacl Walzer makes this point. Sea Spheres of Justice (New York; Basic, 1983), 47. 
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of local territorial jurisdiction. 

I then confronted a powerful objection from egalitarianism. The objection is that 

local self-determination is permissible only insofar as it does not interfere with individualis

tic principles of just distribution that have global reach. Against this objection I showed 

that global "concrete" egalitarianisni, or egalitarianism that is interpreted in terms of the 

formula "equality of ac", is inapplicable to the distribution of geographical resources 

because people value land in a variety of ways. This phenomenon generates a cultural or 

territorial version of the "slavery of the talented", and supports local territorial jurisdiction 

that answers to abstract, but not concrete, principles of equality. 

If I am right, then a universalistic theory of global justice requires a theory permit

ting effective local control over territory. Several problems remain. First, who are the 

"locals"? In chapter four I defend a theory of culture that begins to answer this question. 

Second, what do we do if multiple groups claim the same spot? I address this question in 

chapter six, with the sketch of a theory of the justified world system. Finally, why should 

cultural values command our respect alongside other, less-controversial values? In chapter 

five I argue that stable participation in a culture is a necessary component of individual 

freedom. 
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Chapter ni: Constructing a Theory of Territory 

In chapter one I argued that political theory must take seriously the question of 

justified claims to territory. I argued that settling the matter of territorial jurisdiction is a 

central part of the theory of justice and is prior to an applicable theory of property. One 

mainstream response to this sort of problem is the move from a domestic scope for the 

theory of justice to a cosmopolitan one. This move may be thought to obviate the theory 

of justified claims to territory, if territorial resources are distributive shares just like 

anything else. In light of this possibility I spent chapter two showing that even cosmopol

itanism must carve out space for local control of territorial jurisdiction. Chapter two 

amounted to a defense of localism, in some form, from the standpoint of global justice. 

This defense of localism does not, however, solve anything, but merely sets the 

stage for a positive theory of justified claims to territory. In this chapter I explain what 

sort of theory I mean to offer ~ a theory of primary rights to territorial self-determination. 

This requires specification of various sources for weighty territorial claims; a conception 

of the desiderata of such a theory; and an account of how we determine who "the locals" 

are in any one place. Once we see that the theory of justified claims to territory is a crucial 

part of the theory of global justice, the obvious strategy is to find resources within familiar 

political principles to solve territorial disputes. This, I shall argue, cannot be done. In the 

third part of the chapter I raise what I call the "problem of relevance". That is, familiar 

political principles seem simply to be non sequiturs when we attempt to find primary 

principles for the distribution of territory. The results of this chapter are first that we need 

a theory of primary claims to territory; that we need a nonarbitrary account of the sort of 
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group that can make primary claims to territory, and of how to specify places for peoples; 

and finally, we need one or more principles that solve the problem of relevance by having 

clear application to the justification of claims to territory. 

The current chapter thus has two main purposes: to explain what sort of theory we 

are looking for, and to show that familiar political principles are incapable of providing 

this sort of theory. The discussion in the current chapter leads naturally to chapter four, 

where I offer a conception of culture that not only connects cultural groups to specific 

places, but provides nonarbitrary criteria for distinguishing cultures. This conception of 

culture is then at the center of a theory of primary rights to territory. 

A. Desiderata of a Theory of Territory 

We have seen the need for an account of justified claims to territory. In this section 

I aim to clarify precisely what sorts of claims these are, and how they fit into the theory of 

global justice. This project is split into three subsections. In the first I specify the sort of 

claim at stake, while in the second I justify my emphasis on that sort of claim. Then, in the 

third subsection I discuss the place of this sort of claim in the theory of global justice. 

1. Primary and derivative rights 

Distinguish two sorts of rights someone might have to x: a primary right, and a 

derivative right. S has a primary right to x when the validity of 5^s claim to x depends only 

on the kind of thing S is; all entities 5i, 52, . . ., 5n have claims to x. For example, all persons 

have a right to freedom of expression because they are persons. A primary right need not 

be grounded on intrinsic values. The distinction between primary and derivative rights is 

not the distinction between intrinsic and instrumental value. Many accounts of rights ~ 
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especially those emerging from rule-utilitarian and contractuaiist views — deny that any 

rights are intrinsically justified. But this does not make the rights themselves non-primary. 

A right remains primary so long as it is held by anyone or anything of a certain type, 

irrespective of contingent circumstances. 

Rights may also be derivative. A derivative right to x exists when the object of the 

putative right fulfills some other interest or right, and does so in virtue of contingent 

circumstances. For example, I may have a right to have some number of police patrolling 

my neighborhood, but this would be derivative on the right to equal protection of the 

laws. On another occasion, I may have a right to have fewer police in my neighborhood, if 

the police presence is so great as to invade the right to privacy. In each case, the claim 

about the police depends on a separate interest or right. To justify a derivative right is, 

typically, to show that some distinct interest or right exists, and to show that the object in 

question is the best or most feasible way to respect, promote, or uphold that interest. In 

the second example, we show that I have a right to privacy, and then determine that 

removing some police officers is the best way to solve this problem. Some derivative 

rights, as in the second example, point to a previous or ongoing violation of one or more 

important interests; in other cases such as the first example, no violation of basic interests 

is or was taking place, but a certain policy is most likely to ensure that those rights 

continue to be respected. 

Based on the distinction between primary and derivative rights, one may be 

inclined to think that only primary rights are real rights. It may be that I have a right to 

privacy, and this right gives me a strong interest in having fewer police in my 
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neighborhood, but -- the objector would say ~ this interest is not a right. This position is 

often held by those who are wary of anything that puts others under obligations. Alterna

tively, some people worry that acknowledging derivative rights would water down the 

force of "real" rights claims such as the right to free expression. To the extent that this 

objection is substantive, it seems unpersuasive. We have, for example, derivative rights to 

rebel against tyranny, and to have the person who wins a majority of Electoral College 

votes assume the presidency of the United States. These are no less rights — indeed, rights 

whose violation potentially justifies the use of violence ~ just because they are derivative 

on other rights. And so it is wrong to deny that derivative rights are really rights. It may be 

that we use the word "right" too loosely, but if so, the distinction between real rights and 

pseudo-rights is not the same as the distinction between primary and derivative rights. 

I aim to offer a theory of the necessary and sufficient conditions for primary rights 

to territory. That is, I aim to delineate the sole basis of rights to territorial self-

determination in a particular place, such that those rights are grounded in the relation 

between the right-bearer and the place. To offer an account of the necessary and sufficient 

conditions for primary rights to territory is not, however, to deny that there may be deriva

tive rights to territory. One important kind of derivative right is a remedial right. Remedial 

rights arise if they are the fairest or best ways to make up for the prior or ongoing viola

tion of one or more rights. Remedial rights are typically held against the agent or agents 

responsible for the right-violation. The classic remedial right is the right to rebel. One does 

not have the right to rebel against a just government, but if at all, only against a govern

ment that is persistently and gravely unjust. In offering a "remedial right only" theory of 
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secessioa, Allen Buchanan in effect offers an account of remedial rights to territorial 

jurisdiction.' Other derivative rights to territory might be grounded not in remediation but 

in self-defense. Rights grounded in self-defense are often rights against the attacker, in 

which case they overlap with remedial rights. But self-defense may also justify the viola

tion of less-important rights of third parties. For example, many people have held that 

during World War II, the Jews of Eastern Europe had the right to set up a Jewish 

homeland in Poland in order to defend themselves against the Nazis. Poland was not the 

attacker, nor were Poles guilty of genocide; still, self-defense may have permitted the 

(provisional) taking of Polish territory. Finally, territorial rights may rest on mere interna

tional public order. This would support the maintenance for the time being of standing 

claims, until disputes can be settled peacefully.' In this case, the derivative right does not 

depend on any particular foreseen instance of the violation of any one agent's rights, but 

only on the likelihood that unilateral "solutions" to territorial disputes would lead to an 

overall decline in the quality of life. If this derivative right exists, however, it must be 

coupled with a credible and enforceable system of international adjudication of competing 

claims. 

I do not, then, deny that there may be derivative rights to territorial jurisdiction, or 

that these may coexist and compete with primary rights to territory. Nonetheless, in this 

work I am interested only in primary rights. To justify this orientation it is worth 

' Allen Buchanan, "Theories of Secession," Philosophy and Public AJ/hirs 26 (1997), 31-61. (Hereinafter TS.) I shall 
discuss this account in depth later in this chapter as well as in chaptcr six. 

Avishai Margalit and Joseph Raz claim that all "possessory rights" to territory are mere "public order" considera
tions See "National Self-determination," yoM/na/ of Philosophy 87 (1990) 439-61. They do not lay out their concep
tion of a legitimate and enforceable adjudication mechanism for such claims. 



109 

explaining, first, why claims to territorial jurisdiction are worth taking seriously in their 

own right at the level of political theory, and second, why the discussion of primary rights 

to X ought to precede the discussion of derivative rights to x. The first issue is tantamount 

to showing that territory is more important than, say, the number of police in my neigh

borhood; indeed it is as important as other matters taken as the central subjects of political 

philosophy. The second issue ~ why primary rights precede secondary rights -- will 

suggest that writers such as those I mentioned above, who posit mere derivative rights to 

territory, are in a sense jumping the gun. 

2. Primary rights to territory 

We have seen that political philosophy needs both normative and explanatory 

theories of territorial jurisdiction, and that some standard approaches to this question are 

less fhiitfUl than we might have hoped. It remains to show that territory is important in its 

own right, not merely as a derivative matter. 

Territory is a juridical relation that holds between a certain group or political entity 

and a geographic area. The value of territorial jurisdiction is located in two places; the 

moral character of the relation between the geographical area and the group or entity in 

question, and the value of that group's exercising jurisdiction over that area. Chapter two 

addressed the second question with an argument based on democracy; local jurisdiction 

helps "the locals" in a certain place determine the physical character of their community, 

and this physical character is crucially important to their internal relations, livelihoods, and 

cultural survival. 

The relation between a cultural group and its geographic area has a multifaceted 
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moral character.^ Culture is not only, or even primarily, a matter of belief or ritual. It is 

not, that is, primarily about mental states. Rather, culture is the sum of strategies that a 

population uses to survive and thrive in a particular place; the goals of surviving and thriv

ing themselves partly explain the mental states, rituals, and relationships that many writers 

have taken to be definitive of cultures."* Notably, some of the most "cultured" aspects of 

our lives are bound up with locality through the requirements of survival in a place; archi

tecture that reflects the climate; agricultural techniques and crops that reflect climate as 

well as soil quality and topography; cuisine that reflects local agriculture as well as domes

ticated and game animals; and of course, rituals, deities, and saints whose character 

reflects local concerns such as the need for rain, the importance of a certain river, the 

dependence on commerce, or whatever. 

Another element of the relation between cultures and geographic areas has to do 

with the way cultural groups are invested in the survival of their environments as support

ing human life into the indeflnite future. Third, environments themselves are transformed 

over time by their human inhabitants. Agricultural land is as it is due to generations or 

centuries of clearing, cultivation, grazing, etc. Natural landscapes and ecosystems are 

profoundly influenced by their history of human habitation. This is true even of 

"unspoiled" places like US national parks, where not only the creation of visitor-oriented 

monuments to America's natural beauty, but the prior use of these areas by Indigenous 

^ I shall discuss this at greater length in ensuing chapters. Here I can only give a basic statement of the view I shall 
later develop. 

I have in mind writers like Michael Walzer, Spheres of Justice (New York; Basic, 1983); David Miller, On S'ation-
ality (Oxford; University Press, 1995); Yael Tamir, Liberal .Nationalism (Princeton; University Press, 1993); and 
Will Kymlicka, Liberalism. Community, and Culture (Oxford; Clarendon, 1989), to name the most prominent I shall 
criticize these v-Titers below. 
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tribes, determine the physical and biological character of the environment.^ In short, 

cultures are as they are largely because they are where they are, and environments are as 

they are largely because of who has been there. The moral character of relations between 

cultural groups and particular lands is therefore multifaceted; it includes both personal and 

cultural identity, standards of beauty and usefulness, and the sustainability of a set of 

methods of land use, to name a few. 

To say that cultures and environments interact in mutually formative ways is not to 

endorse traditionalism or romanticize "primitive" life. Indeed, as Clive Ponting shows, in 

many cases local cultures have overtaxed their resource base and thereby destroyed their 

civilizations.^ But this is not a reason to downplay the interactions between peoples and 

places. First, as Ponting's analysis shows, the cultures that are most disastrous for their 

environments and themselves tend to be those that become "unstuck" from their local 

environments through imperial expansion or population explosions. Moreover, the very 

close connection that Ponting demonstrates between environmental degradation and the 

degradation of human life provides further support for the thesis that there is a deep and 

morally significant relationship between peoples and their environments. Thus provided we 

do not romanticize the "noble savage" or his descendant, the "ecological Indian", it is 

essential that we explore these relationships. 

I have sketched several positive reasons for taking territory seriously. But many 

writers are inclined to object to the very idea of territorially based jurisdiction in the 

^ Sec, princifjally, Simon Schama, Landscape and Memory (New York; Vintage, 1995). 

" Clivc Ponting, A Green History of the World: The Environment and the Collapse of Great Civilizations (New York: 
Penguin, 1991). 
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current "information age", when the world has become a "global village" and mass migra

tion is the order of the day. I want to lay out a powerful version of this objection and reply 

to it. My reply throws into doubt the validity of political theory that relies too heavily on 

the existence of a "global village", and contrasts this with the permanence of local 

relations. In addition, my reply suggests that the notion of "ideal theory" about global 

justice is not sufficiently worked out, and often putative "ideal theories" rely too heavily 

on contingencies and injustices. 

It may be argued that global governance need not be bound to territory, and that 

territoriality is obsolete as a defining feature of states and as a locus of power. One could 

hold this view for a variety of reasons, but here I shall isolate one particularly attractive 

version of this view, James Bohman's "cosmopolitan republicanism", and explain where it 

goes awry. On Bohman's view, freedom fi-om tyranny requires that citizens have control 

over the regulatory regimes that obligate them; both inclusion in and exclusion from such 

regimes are illegitimate unless voluntary. In the age of globalization, territorially bounded 

citizenship is inadequate to ensure that citizens can participate in shaping and implement

ing the institutions that regulate their lives and obligate them; citizens are unjustly 

excluded fi'om decisions that affect them but that are made outside their borders; and 

citizens are unjustly empowered to tyrannize immigrants who lack political rights in their 

country. Not only must citizens have a say in external decisions that obligate them, but 

noncitizens must be free of the tyranny created by political boundaries and immigration 

controls. These two pillars of freedom require cosmopolitan citizenship. Bohman further 

supports this view, on an empirical level, by appeal to the regulatory incapacity of 
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territorially bounded states in an age of international economic institutions, and the 

survival of ties of solidarity across borders, partly due to mass cross-border migrations/' 

I have several replies. First, the objection seems to depend for much of its plausi

bility on the existence of a seriously unjust world order. The regulatory incapacity of 

states is due at least in large measure to the grossly imperfect nature of international 

lawmaking and enforcement, the division between ejfective institutions, which are illegiti

mate, and legitimate institutions, which are ineffective, the gross inequalities in power and 

wealth among states, and the combined economic, military, and cultural imperialism 

practiced by the wealthiest members of the wealthiest countries. The world is, in short, 

grossly unjust, and the regulatory incapacity of states is therefore at best seriously overde-

termined. Bohman does not provide reason to believe that regulatory incapacity is an 

essential feature of statehood; indeed, explicitly tying this regulatory incapacity to globali

zation suggests the opposite. 

Second, it is crucial to distinguish obsolescence from erosion. Whereas the former 

implies a value judgment (or inevitability), the latter does not. Perhaps Bohman is right 

that state power has been and continues to be eroded.* Equally, we could say that Ameri

can citizens' ability to influence the direction of their government through political partici

pation has eroded. But it does not follow that these capacities are obsolete unless we also 

judge that we have no chance or reason to bring them back. The appeal to inevitability, 

which is ubiquitous in cosmopolitan literature,^ is wrongheaded; one can easily imagine 

^ Sec James Bohman, "Cosmopolitan Republicanism: Citizenship, Freedom, and Global Political Authority," forth
coming, The Monist {2000). 

® I do not endorse this view, but I assume its truth for the sake of the argument. 

' See, e.g., Bohman, "Cosmopolitan Republicanism"; Thomas Pogge, "Cosmopolitanism and Sovereignty, Ethics 103 
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scrapping all the institutions of global integration. Thus the idea that territorial organiza

tion is obsolete depends on causally overdetermined empirical claims as well as false 

premises and a smuggled-in value judgment. 

A deeper but related problem is that Bohman's picture wrongly assumes that we 

have a reasonably good idea of what a just world would look like. Many of the tyrarmical 

global institutions that citizens would have to fight, as well as some of the skills of global 

citizenship that would make it possible for citizens to control these institutions, may well 

depend for their existence on injustice. Our current order would be radically transformed 

in a just and sustainable world. The problem is, we have only a poor sense of what it 

would look like, and how it would evolve. We can, however, lay out some of the general 

motive forces that would be unleashed under such circumstances. For instance, if we were 

forced to pay the full environmental costs of long-range shipping, we would likely become 

more reliant on locally produced goods. Reliance on locally produced goods would be 

strengthened by the relatively greater equality in wages among locales, since overseas 

"labor markets" could not offer low wages to entice businesses to open factories there. 

And of course if the countries of the South enacted land reforms that, arguably, justice 

requires, less of their agriculture would be devoted to cash-crops for Northern consump

tion. This would raise the price of luxury foods while decreasing the South's dependence 

on the North for staple foods. In addition, the South would be able to achieve the 

relatively cheap gains in public health that the North experienced in the 20th century ~ 

through sewage systems, treatment of water supplies, etc. The South would also benefit 

(1992), 48-75: 66; Samuel Schefller, "Conceptions of Cosmopolitanism," Utilitas 11 (1999), 255-76. 
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from a better distribution of medical research resources to cover diseases such as malaria 

that mostly affect the South. The result would be a healthier, more-vigorous, longer-lived 

population in the global South, which would do a better job of competing with the North 

both economically and politically. This relative balance of power would in turn stem the 

flow of cross-border migration; the remittances of guest-workers would be unneeded, and 

their local economies would feature increased demand for their labor. These phenomena 

would keep such workers at home, eliminating a large supply of cheap labor that has 

added to the wealth of the North.'" To list all these major changes, moreover, is not even 

to mention the effect on Northern societies of achieving domestic justice. 

In short, in a just world the phenomena of seemingly omnipotent regulatory institu

tions as well as mass migration would likely be greatly mitigated. We have little idea what 

sorts of institutions would be set up in such a world. We have little idea whether the 

contemporary "global village" would continue to exist, since there is some reason to 

believe that the most important economic relations (such as the production and distribu

tion of foodstuffs, housing, and clothing) would be much more a local affair than 

currently. 

In contrast, land-use policy serves interests that are and cannot but remain 

intensely local (which is not to say that land-use policy serves only local interests). 

"^Liberal writers on immigration tend to assume that open immigration is owed to poor countries or individuals by 
rich ones, as a form of redistribution. They also assume that only tyrants would try to restrict emigration. Will 
Kymlicka goes so far as to say that immigration is required for global justice, even if it harms sidlled and unskilled 
workers in the receiving countries. (The unstated ciausc is; "and if that harm coincides with great benefit to the 
owners of capital in the receiving countries.'') Immigration does, undeniably, oflen provide great opportunities to 
individuals from foreign countries and the families to whom they send remittances. But immigration is also a form of 
"development assistance" sent by poor countries to rich ones. Liberals basically ignore this aspect See Kymlicka, 
"Territorial Boundaries; A Liberal Egalitarian Perspective," unpublished manuscript A more balanced picture of the 
global economic dynamics of cross-border migration is in Alan Gilbert, Must Global Politics Constrain 
Democracy? (Princeton; University Press, 1999). 
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Choices about modes of transportation, the existence of adequate public space and 

community centers, the architecture and maintenance of buildings and thoroughfares, etc., 

all determine the character of a community, the relations among its members, and the 

practices of "civil society", to name a few. No amount of technological innovation will 

make people stop caring whether it is safe to leave the house, and what (or who) is 

nearby. Moreover, people have a centrally important interest in being able to participate in 

determining the character of their daily lives and work, and in having opportunities to live 

and work in ways that reflect their values and are not demeaning. 

These facts suggest that decision-making authority regarding such matters should 

be organized territorially. There is no reason that people should be able to determine their 

consumption habits, but not their land-use patterns. The latter are more important and 

irrevocable than the former. By the same token, there is no reason that someone living far 

away should have any say in matters of community organization. Indeed, that would be a 

straightforward sign of a certain kind of colonialism. Should tourists determine the mainte

nance and building practices of, say, Venice? Clearly not ~ even if those tourists have 

well-developed aesthetic sensibilities or are professional city plaimers. Tourists' prefer

ences are of course built into the economic reasoning that city authorities and merchants 

might use. But suppose Venice were deciding whether to convert a nearby farm on public 

property into a new luxury hotel. Destruction of the farm, suppose, would make the city 

directly dependent on imported foodstuffs for their staple foods such as wheat and rice. 

Should would-be tourists, or even frequent visitors, have votes in a binding referendum on 

this subject? The answer is clearly negative. The interests at stake for local residents are of 
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a different order from those at stake for potential tourists. To say this is not to say that 

there are no decisions in which tourists or the world as a whole should have a say. If the 

discussion is plausible it suggests only that those matters that have an important impact on 

land-use should be determined by the people who have a certain kind of stake in the issue; 

those who make their lives and livelihoods in the region. This provides a strong pro 

tanto argument for territorially based jurisdiction, even — or especially ~ in the "informa

tion age". 

Another important point is that issues of land use are not essentially questions of 

justice. Justice does not decide whether Venice ought to develop its farmland and start 

importing staple foodstuffs. Of course Venice's decision may have implications for justice 

depending on how the farmers are removed from their land and who suffers in the event 

that food prices rise or fall. But these are problems in the justice of transition and imple

mentation, not the intrinsically more-just character of one form of land use over another. 

Paradoxically, in some cases the most fundamental decisions are those on which justice 

has the least to say. Suppose the members of a larger society are deliberating about 

whether to urbanize. Sixty percent of the population is currently agrarian, and the citizens 

are attempting to decide whether to pursue a development policy that would reduce that 

number to 5 percent over three decades. The collective choice here will determine whether 

it is to be a predominantly agrarian society or an urban industrial one. This question, in 

and of itself, is not a question of justice. Assuming that neither option inevitably entails 

some other injustice, justice has nothing to say here. Again, justice is relevant once we ask 

how the decision is made, who has a say and who does not, and how the transition takes 
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place, etc. But whether the society should be predominantly agrarian or urban is not a 

matter of justice, but of collective self-determination. The theory of justice must be multi-

faceted enough to accommodate either land-use choice or any of a variety of others. 

To conclude, the objection that territoriality ~ the division of the world into multi

ple territorially based political entities as primary loci of self-determination — is obsolete, 

which downplays land use and plays up the decisions of transnational regulatory regimes, 

is not convincing. First, it presupposes social relations that are deeply shaped by rampant 

injustice and environmental degradation. Since we have good reason to doubt that these 

social relations would survive the transition to justice and sustainability, we have good 

reason to be highly skeptical of any theory or objection that presupposes these social 

relations. Second, the interests served by local territorial jurisdiction are not similarly 

dependent on injustice or unsustainability. Rather, these are deep and abiding interests. Far 

from depending on injustice these interests are partly regulative of what sort of theory of 

justice we would want. If such a theory gives tourists votes in binding referenda on local 

land-use policy, then it is a bad theory of justice. To be sure, a theory of territorial juris

diction that permitted massive ethnic cleansing would be a bad theory of claims to terri

tory. But this obvious fact does not show that there can be no good theory of claims to 

territory. The objection supposes that questions of territorial jurisdiction are redundant 

once we have a theory of justice. In contrast, I have shown that the two are interdepend

ent. I shall pursue this interdependence in greater depth in chapter six. 

I began this subsection with two aims: to show that we ought to have a theory of 

justified claims to territory, and to show that the first task for such a theory is to develop a 
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theory ofprimary rights to territory, rather than rely on a basket of derivative rights. The 

preceding paragraphs supported the former point. It remains to be shown that the theory 

of primary rights to territory ought to precede the theory of derivative rights. I have at 

least four reasons for this choice of priorities. First, a theory of primary rights helps us get 

clear on what territory is, what sort of relation cultural groups bear to territory, and what 

role territorial jurisdiction plays in world politics. In other words, it is by having the 

account of the primary right that we get a sense for what is demanded by those who claim 

a derivative right. By the same token, an account of primary property rights, held (on a 

Lockean account) by anyone who makes or legitimately trades for some object, would 

explain the nature of property and its role in society, thereby helping to determine when 

and to what degree we should ascribe derivative rights requiring redistributions of 

property. Second, a theory of primary rights is necessary to determine the relative impor

tance of the right in question, and thus the priority rules among that right and others. This 

is a crucial prerequisite to the determination of derivative rights, since presumably a 

derivative right to territory may compete with a primary right. For example, the Jews' 

putative derivative right to a provisional homeland in Poland competed with the Poles' 

putative primary right. Only if we know the relative importance of the right to territory 

and the right to self-defense, and potentially the relative weight of competing territorial 

claims, can we decide whether the Jews ought to be allowed to carve out a piece of 

Poland as a provisional homeland. 

Third, as a practical matter, most cultural groups are connected to some land in the 

right sort of way for a prima facie primary right to that land. So the theory of primary 
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rights to territory has wide application covering all the inhabited continents. Moreover, as 

we saw above, the theory of primary rights applies in both just and unjust states of ^airs. 

In contrast, claims of derivative right tend to arise episodically and as a result of conflict 

or oppression, which we can hope would be less frequent in a just world. Finally, and 

perhaps most important from a theoretic standpoint, primary rights to territory have politi

cal and distributive implications. Any theory of justice must cover these sorts of rights, 

whatever else it covers. Thus the theory of primary rights to territory, while only part of 

the theories of rights to territory, self-determination, and justice, is a central part of those 

theories. Thus for at least these four reasons, it is necessary to develop a theory of primary 

rights to territory before purporting to offer a theory of derivative territorial rights. 

3. Territory and other elements of global political theories 

My theory of territorial rights lays heavy emphasis on the importance of individual 

and collective self-determination. So it is important to bear in mind that not all forms of 

self-determination are territorial. The right to territory ~ I shall argue ~ entails the right to 

self-determination, but the reverse need not hold. Weighty claims to territory bring with 

them rights to self-determination, but not every group with a right to self-determination 

need also have a weighty claim to territory. For example, some groups may have rights to 

self-determination in some aspects of life on the basis of religion, sexual orientation, class, 

race, prior oppression, or whatever. Self-determination may take the form of caucuses in 

the national parliament, consociational democracy, or a separate school system, to name 

three. But these are not territorial forms of self-determination. In this work I shall be 

concerned only with the justification of territorial self-determination. As a result, my 
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theory may be compatible with others that justify self-determination of a different sort, 

provided these other theories accept that a primary right to territory is sufficient for a 

right to self-determination. I believe that a right to territory is not necessary for the right 

to self-determination, but nothing I say here depends on this claim. 

As wath self-determination, there may be multiple forms of, and justifications for, 

the allocation of a variety of aspects of political sovereignty or jurisdiction. It is common 

in political philosophy to assume that the elements of sovereignty all stand or fall 

together." In fact, there is no reason that sovereignty must be taken as a pre-given 

package. Sovereignty may be distributed in a variety of ways. My concern here is not 

"sovereignty" as understood by modem states since the treaty of Westphalia. My concern 

is with the necessary conditions of effective territorial jurisdiction. There are doubtless 

elements of sovereignty that fall outside of this, or which may be split off from it without 

losing effective self-determination of the sort in which I am interested. If so, then these 

other elements of sovereignty are not subject to the theory I work out here. This may be 

thought a weakness of the theory: it does not even ground all of state sovereignty. To the 

contrary, I think it is a virtue to split off the elements of sovereignty and try to apportion 

jurisdiction over each aspect of collective life according to principles appropriate for that 

aspect. The theory is that much stronger for dividing sovereignty by subject-matter, or as I 

have called it, by "realm" of jurisdiction. I focus on a specific realm of self-determination 

— effective control over land use patterns ~ and ground that realm in the character of a 

'' On which see, for example, John Rawls, The Law of Peoples, ed. Joshua Cohen (Cambridge, Mass: Harvard 
University, 1999). For criticism, see Allen Buchanan's discussion of whether a state system as such is justifiable, in 
"Recognitional Legitimacy Jind the State System," Philosophy and Public Affairs 28 (1999), 46-78: 73-78. Hereinaf
ter RL. 
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culture and the kinds of goods that self-determination is supposed to promote. As a resuh 

I do not need an extra argument supporting the state system as traditionally conceived. 

This avoids not only an extra layer of argument, but an extra layer that seems particularly 

difficult to make out in a convincing way (see RL, 73-77). 

Now that we have seen what sort of theory I aim to offer, we should address the 

question of how we can evaluate the theory that eventually emerges. What, in other 

words, are the desiderata of theories of primary rights to territory? 

A theory of primary rights to territory is, I have argued, one crucial part of the 

theory of global justice, and so this latter subject provides some obvious starting points. 

Primary aims of global political theories include the promotion of peace, justice, human 

rights, and the autonomy and well-being of all persons. In some respects these goals are 

inseparable. Many have thought that there could be no lasting peace without justice, and 

persons who are needlessly insecure in the basic elements of freedom and well-being are 

(thereby and therefore) treated unjustly. Moreover, there are numerous more-contingent 

relations among these aims. For example, according to the "democratic peace hypothesis," 

democracies do not tend to make war on one another.'* Similarly, the absence of external 

threats inhibits the creation of a "national security state," and such states seem to be far 

more prone to commit gross human rights violations on their own populations than are 

other sorts of states.'^ 

'"See Buchanan, RL, 60. The robustness and accuracy of this hypothesis are in dispute. For dissent see Gilbert, Slust 
Global Politics Constrain Democracy? 

'^See Flilde Hey, Gross Human Rights Violations: A Search for Causes (The Hague/Boston/London; Martinus 
Nijhofr, 1995. See also the articles reprinted in Frank Newman and David Weissbrodt, International Human Rights: 
Law, Policy, and Process, 2nd ed. (Cincinnati; Anderson Publishing. 1996), ch. 15. 
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Nonetheless, it is doubtful that all relevant desiderata are so harmonious. Some 

values are in tension with one another. For example, to the extent that local and global 

governance are both important, we may need to make tradeoffs or else find that our 

arguments simply fail to connect. It is not clear what to do when such conflicts arise, and 

for this reason it is initially attractive to focus on the most-fundamental goals of peace and 

justice.This more pared-down approach, though, is unlikely ultimately to aid simplicity, 

because the content of these "core" values is itself the subject of deep dispute. For 

example, justice seems to require conflicting policies. In chapter two I argued, on grounds 

of justice, for local control of land use that would require scaling back some extant 

transnational institutions. But justice also seems to support personal mobility and political 

and economic parity among societies and individuals. These values are in some tension, 

but this does not make them any less parts of justice. The mere fact that a global political 

theory appeals to values that are in tension with one another, then, cannot in itself show 

that the theory fails. Values may be in tension and yet not conflict. The fact that personal 

mobility and local control of land use are in tension does not make them incompatible, 

unless we use the very strongest reading of personal mobility, on which anyone has a right 

to go just anywhere, or an absurdly strong reading of local control of land use which 

permits ethnic cleansing. But there is no reason to interpret values as though each were 

the only one. 

Another desideratum of a political theory is that its implementation be likely 

actually to promote the values it responds to as important, that is, that it not be empirically 

'"^Buchanan chooses this path in RL. 



124 

self-defeating. Jean Hampton argues that under conditions of cultural intermixing, ethno-

nationalism is actually "one of the worst vehicles for preserving a group."'^ If this is true, it 

lays a great burden on the would-be nationalist to show that this theory can be made out in 

a way that avoids empirical self-defeat. Similarly, the local democracy objection to 

cosmopolitanism, which I offered in chapter two, argues that cosmopolitanism faces the 

specter of a certain kind of empirical self-defeat in its pursuit of democracy. One way to 

measure empirical self-defeat in advance is by the analysis of the incentives engendered by 

a theory.'^ Other things equal, the better theory is the one with fewer perverse incentives. 

A theory generates an incentive to do x when the institutions it creates reward the 

performance of x. An incentive is perverse when * runs contrary to the goals the theory 

pursues, the moral commitments of the theory, or the moral commitments of anyone who 

would be considered the relevant audience for the theory.'^ 

We should be careflil, however, before we endorse the desideratum of eliminating 

perverse incentives. Other things equal, a theory should not reward societies or states for 

"ethnic cleansing," genocide, or conquest, and should not generate "prisoners' dilemmas" 

among individuals. That said, we must not advert too quickly to comparisons of incentive 

structures, for at least two reasons. First, incentive structures can often be manipulated 

without changing the overall system of which they are a part. For example, many people 

'^See Jean Hampton, "Immigration, Identity, and Justice," in W.F. Schwartz, ed.. Justice in Immigration (Cambridge; 
University Press, 1995), 67-93; 87. Buchanan makes a similar argument with regard to pure plebiscitary theories of 
secession. See TS, 48-9. 

'^For a good overview of tliis problem, and a distinction between consequences that a theory establishes and those it 
engenders, see Thomas W. Pogge, Realizing Rawls (Ithaca; Cornell University, 1989). 

' See the discussions of direct and indirect self-defeat, in Derek Parfit, Reasons and Persons (Oxford; University 
Press, 1984), part I. Also see Thomas W. Pogge, "Loopholes in Moralities," yourwa/ of Philosophy 89 (1992), 79-98. 
Buchanan discusscs perverse incentives at length in TS. 
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claim that the market economy generates incentives to pollute the environment. But argua

bly, the distribution of fungible "pollution credits" would generate an incentive to cut 

pollution, without scuttling the market system. Perverse incentives may be reflect the lack 

of refinement of a system, rather than any inherent flaws.Second, judging institutions by 

their incentives shares the epistemic difficulties of consequentialist moral theories; we 

must figure out the entire array of incentives, and determine the likelihood that people will 

respond to them, and how. Some incentives are counterbalanced by other incentives. In 

other cases, an incentive exists but, due to culture or habit, few people take advantage of 

it. And of course, we may just not be in a position to see which incentives a system will 

generate. We should, therefore, treat minimizing perverse incentives the way we treat 

parsimony in scientific theory; as a check, or a way of deciding among otherwise equally 

acceptable theories — not as a positive aim in theory-building. 

The foregoing desiderata tell us how to evaluate theories of global justice in 

general, whether those theories cover the justice of resource use, immigration, 

distribution, military power, or whatever. There is, however, one special problem for 

primary theories of claims to territory. It turns out to be remarkably difficult to discover 

political principles that even speak to the problem of territory. As a result, it is hard to see 

why familiar political principles, when applied to territory, push in one direction rather 

than the other, or no direction at all. When it comes to principles for distributing territory 

18 Philosophers of property law note that the practice of "internalizing" one "c.xtemality" of its nature creates further 
externalities that, at some point in the future, may themselves need to be internalized. So the mere fact that some 
institution creates externalities is not in itself an argument against that institution. See Robert Ellickson, "Property in 
Land," in Perspectives on Property Law {2nd ed.) ed. Robert C. Ellickson, Carol Rose, and Bruce Ackerman (Boston: 
Little, BrcvvTi, 1995), 158-70. 
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— principles that could connect some group (people, etc.) to its land by (primary) right — 

it is not obvious what sorts of standard political principles apply. This is the problem of 

relevance, with its two equally important parts: principles must clearly apply to the issue 

of primary rights to territory, and principles must be political rather than mere assertions 

about tastes, attitudes, or beliefs. In order that territory not be an arbitrary add-on to a 

theory of global justice, theories of primary rights to territory must solve the problem of 

relevance. Since the theory of primary rights to territory is a centrally important part of the 

theory of global justice, theories of global justice can be evaluated partly on the basis of 

whether they have any solution to the problem of relevance. 

In section B I shall demonstrate the non-relevance of some familiar political princi

ples, that is, their failure to solve the problem of relevance. In chapter four I shall offer my 

solution to this problem. 

B. The Problem of Relevance 

Without exception, contemporary political principles fail not only to deal in depth 

with the problem of primary rights to territory, but even to include principles that could be 

applied with any relevance to the question. This suggests that if we are to generate a 

theory of primary rights to territory we must look for new principles. In this section I shall 

consider some of the most prominent available political theories, begirming with broadly 

liberal theories and moving on to culture-based ones. Each fails to solve the problem of 

relevance. 

1. Liberal theories and the problem of relevance 

Consider first Dworkinian or liberal resource egalitarianism. We saw in chapter 
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two that resource egalitarianism cannot explain the difference between giving the Ulster 

Protestants land in Ulster, and giving them an equally valuable amount of, say, cash. This 

problem arises because the thought-experiment Dworkin uses — castaways landing on an 

uninhabited island and dividing the island's bounty amongst themselves ~ closes off all 

questions of territory at the outset. The thought-experiment assumes that all and only the 

castaways as a collective body claim the island, and that the castaways may and do 

arrogate to themselves collectively the jurisdiction to control the property regime on the 

island. 

Imagine a twist on Dworkin's thought-experiment. An infectious disease has killed 

the entire human population of Earth. Coincidentally, before the disease appeared, 1000 

people from each country had gone to the international space station for an extended stay. 

After the Earthbound members of the human race all die and it is safe to return, the astro

nauts do so. The Earth is theirs to divide amongst themselves ~ 187 000 individuals. 

When they return, one of their number suggests that they divide all the world's clam shells 

into 187 000 equal shares, and bid on the Earth's resources along Dworkinian lines. Some 

of the members of the party — say, the Sri Lankans ~ protest that Sri Lanka should be 

theirs. They agree that the world's riches should be better divided than they were prior to 

the catastrophe, but they insist that their country is their country. They demand the right 

to take the territory of Sri Lanka off the auction block. Hearing this demand, the American 

delegation demands that Yellowstone National Park be taken off the block, not because 

they want to inhabit it but because it is one of humanity's sacred sites. They want it 

protected without having to expend their resources on it. Resource egalitarianism will not 
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settle these disputes one way or the other, because the disputes are not about how to 

divide lots or resources, but about what should count as a lot or resource in the first place. 

This question cannot be raised within resource egalitarianism, since that theory only tells 

us what to do with resources once we know they are resources. Resource egalitarianism 

thus does not provide but presupposes an answer to the Sri Lankans and the Americans. A 

theory of primary rights to territory would provide the answer here. 

Justice is another principle that is irrelevant to the justification of claims to terri

tory. The requirements of justice depend on its scope. Suppose we mean only domestic 

justice. Domestic justice does not generate principles for territory, because domestic 

justice presupposes the existence of polities within which claims of justice are made and 

adjudicated. But outsiders may have competing territorial claims. For example, Israel 

might achieve domestic justice, but this achievement would not invalidate the Palestinians' 

competing territorial claim. So domestic justice does not generate primary rights to terri

tory. On the other hand, if justice is global in scope, we are back to square one; what does 

justice say about territorial claims? 

One answer would globalize the distribution principles. The problem is familiar 

from the previous chapter: different groups value land in different ways. Land is differently 

valuable depending on its character, quality, location, and its capacity to serve the ends of 

whatever cultural group happens to live on it. Market value differences could be adjusted 

for, if that were the only problem; but the more-pressing problem is that different types of 

land are differently valuable for different cultures. The Bedouins prefer desert to temperate 

plains, but the Germans would not last a week in the Sahara. To divide by market value is 
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to bias our evaluation in favor of one particular way of using land, i.e. as an economic 

resource, thereby penalizing cultures that happen to live on land that has valuable natural 

resources. We cannot determine principles of distributive justice unless we know what 

individual and collective goods land and territory serve. These goods will be highly 

particularized and not straightforwardly comparable, meaning that our principles of just 

distribution such as egalitarianism or the difference principle do not generate clear recom

mendations. We need separate principles for settling territorial disputes. 

Even theories that pay attention to territory fail to solve the problem of relevance. 

Allen Buchanan analyzes the relationship of a state to its territory, rejecting the view that 

this relationship is merely an aggregate of individual property relations.Nonetheless, 

Buchanan's account of the morality of secession has two features that demonstrate a 

failure to solve the problem of relevance. First, Buchanan's theory has two recursive 

components. If the Constitution permits secession, provinces meeting certain conditions 

may have a right to secede. Also, communities that previously formed legitimate states but 

were unjustly conquered have a standing right to secede. These principles appeal to prior 

rights that must already include the right to dispose of territory. 

The non-recursive part of Buchanan's theory is a remedial right only account of a 

general right to secede; secession is permissible only in order to counter ongoing system

atic violations of the rights of a geographically concentrated population. Secession is 

analogous to revolution. This principle is plausible as a sufficient condition for a right to 

secede, but not as a necessary condition. For imagine two groups that are oppressed in 

"Allen Buchanan, (Boulder Westview, 1991), 107-14. 
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exactly the same way, difTering only in that one is and the other is not geographically 

concentrated. Buchanan thinks only the former has a right to secede. This implication 

suggests that the connection to land is adventitious. Secession is occasionally the most 

convenient response to oppression, but if convenience is decisive this makes the theory 

look arbitrary. On this view, an indigenous population that has been dispersed has no right 

to territorial self-determination, while an indigenous population that has managed to 

remain concentrated does have this right. 

The first group could permissibly secede only on a "primary right theory" of seces

sion (TS 37-41). Buchanan offers several powerful arguments against these theories, but 

his arguments are teleological. He appeals principally to the perverse incentives that a 

primary right theory would create. For example, if minority cultures could exercise a right 

to secede, this would give the government of a multinational state a strong incentive to 

destroy them through oppressive "nation-building" policies (TS 55). But Buchanan's 

theory seems to generate an incentive for dispersal. Moreover, a political theory that had 

no room for land-based claims such as those made by Palestinians, Cherokee, and others 

would be likely to provoke violence on the part of otherwise-reasonable claimants. 

Buchanan could make room for special territorial claims. Or, he could provide an 

error-theory of primary territorial rights, showing that despite intuitions to the contrary, 

there are no valid culture-based claims to putative homelands. Either approach, however, 

would require a solution to the problem of relevance; the identification of principles that 

address ~ if only to reject ~ special, morally weighty relationships between groups and 

geographic areas. As it stands, however, his theory of secession, which deals with territory 
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as deeply as any available liberal discussion, does not solve that problem. We must look 

elsewhere for principles supporting primary rights to territory. 

2. Culture-based theories and the problem of relevance 

The problem of relevance extends to recent communitarian, nationalist, and multi-

culturalist theories. I refer to such theories as "culture-based", because they share in 

common a commitment to the viability of cultures as a powerful source of political justifi

cations. Culture-based theories typically hold that people need the structure of a familiar 

community, with a social structure and set of practices that are stable and affirmative. 

These familiar psychological arguments for communal stability do not suggest why a 

community should be here or there, or whether such communities have any interest in the 

disposition of geographical resources or the determination of land-use policy. The internal 

solidaristic relations of communities thus fail to solve the problem of relevance for two 

main reasons; they make no essential reference to locality; and (therefore) they tend to be 

portable, as individual emigres find one another and form solidary communities in their 

new country.^ For these two reasons, principles justifying primary territorial claims do not 

appear embedded in communitarianism. 

To be sure, communitarian views conceive communities as having a shared history 

and (they hope) a shared future, and nationalistic versions of communitarianism may view 

this historical identity as including, even essentially including, attachment to some 

homeland.*' But the theory would then require an account of which claims of historical 

•"indeed, the portability ofcommiuiity is a necessary commitment of multiculturalism. I say more about multicultural
ism below. 

See Miller, On Nationality, 24-5. 
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attachment are tnie\ which of several potentially competing claims wins out; what are 

sufficient conditions for the kind of attachment that matters; and in what, exactly, "attach

ment" consists. The willingness of nationalists such as David Miller to admit that nations' 

shared memory (and the identity it confers) is a myih does not bode well here, and neither 

does the tendency to understand community in terms of mental states and shared rituals. 

Consider three types of territorial claims that may be asserted on behalf of a 

nation; maintenance claims, wherein the nation asserts a right to continue to control the 

territory it exclusively controls; revisionary claims, wherein the nation asserts an exclusive 

right to control some territory that some other nation currently controls or shares with it; 

and original claims, wherein the nation asserts a right to exercise jurisdiction over land 

that is not now the territory of any entity .^ If all territorial claims are maintenance claims 

~ the Britons claim Britain, the French claim France — then a national myth may be 

accepted as adequate evidence, especially if buttressed by derivative rules such as a burden 

of proof on anyone who would create upheaval. But in reality, not all claims are mainte

nance claims, and even when some nation does assert a maintenance claim, it often does so 

against others asserting revisionary claims. Indeed, maintenance claims are sometimes 

forced to compete even with original claims, as in cases such as the conquest of Australia 

where official British policy followed the doctrine of terra nulliusP As soon as any nation 

asserts a revisionary claim, the justificatory power of the national myth begins to evapo

rate. Miller then faces the following dilemma: either deny the possibility of legitimate 

intentionally fotmulatc these claims in legalistic terms. An "original" claim does not entail the assertion that a 
certain land is empty, but only that no one exercises territorial jurisdiction in the region. 
23 I have learned a good deal about the British conquest of Australia from Simon Roberts-Thompson. 
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revisionary claims to territory, or deny that national myths are really myths, at least in their 

reference to a homeland. The first horn entrenches power relations, making "is" imply 

"ought" in a particularly crude way. This horn does not even permit appeal to a cautionary 

or conservative principle leaving territorial allocations as they are, because on this horn, 

new "rights" (such as they are) arise as soon as a new potentate establishes itself in a terri

tory. So den5ang the legitimacy of revisionary claims is not even conservative, but merely 

quietist. The second horn of the dilemma, however, inmiediately demands criteria for 

determining the truth or falsity of competing national myths, at least as they relate to 

homelands. But to provide such criteria would be to depart from the moral and psycho

logical basis of Miller's nationalism and his commitment to moral particularism in general. 

For once the tenets of a national myth can be overruled as false or retrograde by authorita

tive outsiders, national identification will have to be based on something other than the 

myth of shared history and community, and the value zmd validity of historical identifica

tions will be evaluated in terms of a universal moral (or at least epistemological) 

vocabulary. 

I should emphasize that communitarianism and communitarian nationalism could 

be hospitable to the right sort of theory of claims to territory, and communitarians should 

find some common ground with the theory I offer in later chapters. But until now the 

principles of communitarianism have failed to solve the problem of relevance, and the 

standard arguments available in communitarian literature do not speak to any potential 

attachment to land. Much of the problem has to do with locating all or nearly all the moral 

force of communal membership in mental states or social relations ~ a view that almost 



134 

inevitably "backgrounds" any connection to geography. 

The failure of communitarian theories points to a similar concern with multicultur-

alist theories such as that of Will Kymlicka. Kymlicka shares with communitarians the 

view that the conununity plays an important psychological role for individuals, and for this 

reason should be protected. In particular, Kymlicka thinks that a "cultural structure" 

serves as a "context of choice" without which the vast array of possible goals and life-

plans is mere chaos. Kymlicka thinks the way to protect cultural structures is to create 

semi-sovereign minority enclaves within liberal states,'^ and to permit national boundaries 

in a world order.^ The problem is similar to that faced by conmiunitarians. Let us grant 

the psychological account of the need for community and the utility of boundaries in 

promoting it. Still these principles would say nothing about how to decide where those 

boundaries should be, or which bounded lands ought to belong to which ethnic group. We 

must, in other words, distinguish between the justification of boundaries as such, and the 

justification of any one group's controlling some particular bounded region. These are 

questions for a theory of territory, but Kymlicka's multiculturalism does not speak to 

these issues. On his view, the "cultural structure" is in no way connected to a particular 

place. Kymlicka's cultures need only stories, languages, and valuable choices in order to 

flourish. Flourishing can happen just anywhere. In the event of genuine territorial disputes, 

unless one and only one group's survival is in question, Kymlicka can provide no reason 

other than convenience for finding in favor of one side or the other. 

''^Ky-mlicka, Liberalism. Community, and Culture. 

*^K\inlicka, "Territorial Boundaries; A Liberal Egalitarian Perspective". 
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As with liberals earlier, the failure of culture-based theories to solve the problem of 

relevance extends even to those few proponents who have paid the most attention to terri

tory. On the culture-based side, I have in mind Michael Walzer's discussion in Spheres of 

Justice.-^ Walzer holds that the relationship between a state and a territory is the central 

characteristic distinguishing states from clubs or families {SJ 42). Ultimately, he claims, 

the state's territorial right rests on the right of individuals to a place to live, and individuals 

have a right to live in the place where they have made their lives. Moreover, Walzer's 

principle seems at first to be sensitive to the geographical character of nations: "national 

communities ... came into existence, and were sustained over the centuries, on the basis of 

geographical coexistence. .. Nations look for countries because in some deep sense they 

already have countries: the link between people and land is a crucial feature of national 

identity" {SJ 44). 

Unfortunately, Walzer's insightful words about the geographic character of 

national identity are at odds with the justificatory principles available to him. This is 

because the normative and factual bases of territorial claims must aspire to objectivity (or 

at least intersubjectivity), such that they can be evaluated in a way that decides among 

competing claimants who do not share nationality or social meanings. Otherwise we do 

not have a theory of primary rights to territory, but merely a theory of geographically 

oriented tastes. 

Walzer's failure to solve the problem of relevance appears in his attempt to apply 

his theory to the "White Australia" policy {SJ 46-8), which closed the borders of a huge 

'"^Hereinafter SJ. 
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land mass to outsiders of the "wrong" sort. Walzer holds that people distribute member

ship, and that membership is the most basic distributed good. Their choices regarding how 

to distribute membership are constrained, however, by the limits of plausible claims of 

necessity. On the White Australia policy, Walzer holds that the Australians had no right to 

leave the land mass so sparsely populated while refusing admittance to needy outsiders. 

They therefore faced a stark choice; sacrifice land for homogeneity, or homogeneity for 

land. As Walzer writes, "White Australia could [permissibly] survive only as Little Austra

lia" {SJ 47). The reason for this judgment is that the Australians could not say with any 

plausibility that they needed the uninhabited territory. And so legitimate claims of need 

appear to play a key role in Walzer's theory of territorial rights. The problem does not lie 

in this conclusion, which seems eminently plausible. The problem is that Walzer is not 

entitled to this conclusion, as it does not follow from the discussion that precedes it, and 

indeed seems inimical to Walzer's theory as a whole. Walzer's super-rule for distributions 

is that the just distribution of any kind of good is determined by a society's internally 

shared understandings regarding that kind of good or that "sphere" of exchange. Shared 

understandings would then apply to territory by specifying a maximum level of opulence 

that a society could sincerely claim as a matter of "necessity": nations may need more or 

less before they feel adequately provisioned; and each nation has a right to as much terri

tory as its conception of adequacy demands. 

Walzer requires that "extra" land ~ over and above what is needed ~ be given 

away under the principle of mutual aid. By saying this, however, Walzer in effect says that 
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there are no independent principles for land distribution within his theory.-^ A society 

either needs or does not need a certain patch of land, L. If the society does need L then the 

society's shared meanings permit the creation and maintenance of boundaries, and deter

mine appropriate rules for the distribution of L among members of L and, potentially, to 

strangers. But then we are back to principles that ignore the interests of outsiders; once 

Australians can make a plausible claim of need — by their own standards — outsiders are 

left to starve and depend on charity. If, on the other hand, the society does not need L, 

then that society's shared meanings do not seem to determine how L should be distributed, 

outsiders may come in and take all or part of L for themselves. But if shared meanings do 

not apply, even as they constitute super-rules for Walzer's distribution principles, then 

again we have no principle for territory; L is up for grabs, subject to the internally shared 

~ but externally incomprehensible ~ meanings of competing claimants. Each claimant may 

assert a need for the disputed land. But under the theory of shared understandings, the 

very scope of "needs" is determined by shared meanings. A universal theory of needs 

would run counter to Walzer's theory. So Walzer's theory does not include principles for 

territory or even suggest how we might get such principles. In short, Walzer fails to solve 

the problem of relevance. 

The failure of culture-based principles is particularly worth emphasizing, because it 

points to a limitation in the whole strategy of justification. Justifying territorial boundaries 

is a different issue from justifying territorial jurisdiction. Clearly the two issues are closely 

related, since boundaries limit jurisdiction. But the justification of boundaries speaks to the 

"Il is the absence of any cooperative arrangements that sets the context for mutual aid." SJ 33, objecting to Rawls. 
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justifiability of limiting one's obligations, bonds of solidarity, and collective welfare 

schemes, by imbuing an invented line with great significance. This is a difficult issue with 

many facets, such as the issue of strengthening our obligations to some people while 

weakening or refusing to strengthen our obligations to others; of whether we may limit 

freedom of movement, and why; and if so, how we should decide who may join or visit 

our political association.-* But these problems about the permissibility of boutuiaries and 

their moral force does not speak to the problem of locating those boundaries, or to the 

problem of which people ought to be on which patches of land. That it is permissible to set 

up independent territorially bounded entities does not say the first thing about whether, for 

example, the James Bay Cree should have a territory of their own, or if so, where. 

Convenience may put it in northern Quebec, but if the Cree had been expelled ten years 

ago, returning them to their ancestral homeland would not be convenient. A theory of 

primary rights to territory must address these latter problems. To do that it must be able to 

say something about what, if anything, morally supports particular claims to particular 

lands, and what kind of good is promoted by control of land. Even principles justifying 

territorial boundaries do not in themselves speak to these latter questions. Communitarian 

and multiculturalist writers focus on the question of whether and why our obligations to 

specific other people may be so much stronger than our obligations to everyone else. But 

this is not the question of how to allocate territorial jurisdiction among competing 

claimants. 

One final source of principles that fail to solve the problem of relevance is recent 

For interesting discussions see Brian BarrN' and Robert Goodin, eds.. Free Movement (New York: Harvester Wheat-
sheaf, 1992); Schwartz, ed.. Justice in Immigration. 
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neo-Hegelian work on international justice and claims to territory. Richard Dien Winfield 

and Mervyn Frost oflfer neo-Hegelian theories that claim to address the problem, "Which 

people, are entitled to live, in what area, under what state?"^ After posing this question, 

however. Frost quickly switches from territorial considerations to the problem of nurtur

ing "reciprocally constitutive" relationships among fellow citizens. He emphasizes that no 

one may have a specific political status forced on them, since this would violate freedom 

of political association; but he fails to explain how voluntary relations of reciprocal consti

tution can justify claims to specific places. He also has no principles for excluding illegiti

mate claimants altogether. For instance, in dealing with the Bosnian crisis of the early 

1990s, he suggests that external parties should mediate negotiations, perhaps employing 

nonviolent sanctions to bring the parties to the table. This seems straightforward enough if 

all and only the ex-Yugoslavs are fighting for their ancestrally shared lands, and there is 

antecedent agreement on who is an ex-Yugoslav and which claims are reasonable — that 

is, if there is antecedently no real conflict. But what if there is dispute about these 

questions? Or what if the Russians or Iraqis decide to put in a bid for the territory as well? 

All Frost says is that no political status should be forced on anyone. But though this 

principle may alert us to the weight of the claims of underrepresented people, it does not 

lay parameters for solutions to the crisis or even address the question of territorial 

jurisdiction. 

Winfield, too, seems to change the subject before he is able to explain the 

">9 
MervNTi Frost, Ethics in International Relations: A Constitutive Theory (Cambridge; University Press, 1996), 203. 

Sec also Richard Dien Winfield, "Territorial Rights", in The Territorial Rights of Stations and Peoples (Lewston, 
NY: Edwin Mellen, 1989), 1 g7-210. 
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territorial basis of freedom or the justification of claims to territory. On the one hand 

Winfield rejects "the right of a people to self-determination" as "bogus"; instead, he 

writes, "What provides a non-natural and non-conventional basis for territorial right is that 

national territory gives a citizenry the domain it needs for exercising its right to political 

self-determination" (Winfield, 204-5). This avoids self-contradiction, perhaps, by substi

tuting "citizenry" for "people". But it is hard to see why a principle of citizenry self-

determination would justify a claim to territory with respect to outsiders, much less settle 

where, precisely, any one "citizenry" should have its self-determination when competing 

claimants exist. It is clear that due to our embodiment and the prerequisites of the 

existence of stable political communities, it is good to have territorial jurisdiction. But this 

says nothing about which territory or what sorts of claims can legitimately be said to be 

necessary for domestic political stability and justice. Thus the principle provides no 

guidance to society S or its competitors as they aim peaceably to resolve their territorial 

dispute. But the problem is deeper: while I agree that htiman freedom and the freedom of 

cultural groups requires territorial expression, it makes little sense to distinguish, as 

Winfield does, a citizenry from a people, and then say that the freedom of a citizenry 

requires territory. The truth of the principle depends on what sorts of citizens these are, 

and in what sort of collective entity they claim citizenship. If we cannot appeal to natural 

phenomena such as the embodiment of citizens or their need for foodstuffs and procrea

tion, then we have no basis for thinking that the appropriate political formation would 

look anything like a territorial state. 

In short, every political theory with which I am familiar ~ even those that explicitly 
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address territory as an aspect of political organization — mysteriously stops talking about 

territory as soon as political principles are needed. It is as though writers get distracted by 

other issues, such as the justification of boundaries, of alterations in existing international 

law, or the metaphysical requirement that moral principles be neither natural nor conven

tional. These are important issues, but they are not principles for the justification of claims 

to territory. This is the problem of relevance: to find political principles that would speak 

to claims to territory. 

C. Two Objections 

At this point I may be challenged from two directions based on the probative force 

of the problem of relevance. On the one hand, it may be thought that the only peoples who 

have the sort of connection to their land that I have in mind — and so the only peoples 

who might qualify for a primary right to territory — are tribal or indigenous peoples. These 

peoples have largely isolated cultures, and so cannot help but live in a way that is adapted 

to their environment. On the other hand, one might think that the only peoples who 

develop the right sort of connections to land are sedentary peoples, who make their life in 

a certain place and stick with it. In contrast, one might think, nomadic peoples are not 

connected to any land in particular; hence their nomadism. Let me take these objections in 

order. 

I. Only for indigenous peoples? 

It may be argued that a culture-based theory of justified claims to territory can 

apply only in the case of indigenous and tribal peoples. One could hold this view on 

grounds that with the exception of indigenous and tribal cultures, most cultures differ in 
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only minor ways, not susceptible of any systematic characterization; and surely small 

differences would not justify special rights. On this view, intermixing is problematic only 

when neighboring groups represent different "civilizations", not different cultures.^ This 

view is closely tied to the problem of individuating cultural groups, which I discuss in 

depth in chapter four; so I do not consider that objection here. 

The more pressing objection is that only indigenous or tribal peoples have the sort 

of connection to land that could solve the problem of relevance. The objector would 

distinguish between "ecosystem peoples", on the one hand, and cosmopolitan societies, on 

the other. Ecosystem peoples "are dependent on the local ecosystem. .. [P]eople who have 

lived for centuries or longer in the same places, without major sources of supply from the 

outside, must develop some working relationship with the [environment]."^' One might 

think that only ecosystem peoples could have any deep connection to their land. The 

objector would then go on to suggest that a theory based on deep connections to land 

would have limited applicability in a densely interconnected world. 

1 have two replies. First, let us grant the objection, and merely challenge its impli

cation that the theory would have limited applicability. This inference is incorrect. Even 

supposing that only "ecosystem peoples" have primary rights to territory, my theory 

would still speak to a wide array of territorial claims. The concept of "indigenous" or 

"tribal" peoples is not limited to the settler states of the Americas, and a systematic theory 

of indigenous land rights would surely be more powerful than current mechanisms of 

Will Ksmlicka discusses this worry in "Theorizing Indigenous Rights," (review of Anaya, Indigenous Peoples in 
International Law), University of Toronto Law Journal 49 (1999), 281-93; 289. 

"'Ray Dasmann, quoted in Gary Paul Nabhan, Cultures of Habitat (Washington, DC: Counterpoint, 1997), 3. 
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international law for determining who has rights to territory.^- Tribal groups exist in all the 

countries and archipelagoes of the Americas and Oceania, as well as East, South, and 

Southeast Asia, Siberia, the Arctic regions of Europe, and all the major regions of Africa." 

Thus even if my arguments apply only to "tribes" I am still able to speak to a wide array of 

cases touching most of the countries of the world. 

But now let us retract the initial concession, not only indigenous peoples have 

close connections to their land. True, many societies do not emphasize the land as an 

important source of value. American society, for instance, seems to do the opposite. It 

features "cookie-cutter" housing developments in suburbs connected to central cities by 

strip malls and five-lane roads; one can patronize the same restaurant in the middle of the 

desert as in midtown Manhattan, and get the same food. Diets do not vary much as differ

ent produce goes in or out of season. And to the extent that environmental differences 

cannot be eliminated, people are able to minimize them through the availability of 

technologies like air conditioning. 

The alleged Euro-American unconcern with landscape has no basis in fact. Simon 

Schama has shown that landscapes are cultural products. In his words, "Landscapes are 

culture before they are nature; constructs of the imagination projected onto wood and 

water and rock" (Schama, 61). Even if we remain skeptical about Schama's quasi-idealism 

about nature, his work still shows the central importance of landscape in a variety of 

^'On the convenient but arbitran- "'salt water" doctrine, see Hurst Hannum, "Rethinking Self-determination,'" 
I 'irginia Journal of International Law 34 (1993), 1 -69. 

"^See Benedict Kingsburj', "The Applicability of the International Legal Concept of'Indigenous Peoples" in Asia," 
The East.-Lsian Challenge for Human Rights, ed. Joanne R. Bauer and Daniel A. Bell (Cambridge: University- Press, 
1999) See also the articles and statistics in the special section on "Tribes'" in Index on Censorship 28 #4 (1999), 
42-125. 
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cultures. And it is notable that he confines his study to Europe and Anglo-America. The 

English, Poles, Germans, and Americans mythologize their landscapes as much as any 

indigenous group might. Not all mythologies are conscious, still less are all the myth 

makers aware of the tradition they are continuing. 

Nonetheless, it may be thought that connections to land are increasingly obsolete, 

as distances shrink, travel accelerates, "e-commerce" replaces "brick-and-mortar" 

shopping, etc. This impression is certainly quite common. But even if this view were 

accurate as a description of contemporary American society, its legitimacy in political 

philosophy would be doubtful. As I argued briefly above, it is impossible to know how 

much of the American way of life depends on injustice. Surely a great deal does. 

Consumption patterns of the global North are straightforwardly non-universalizable and 

thus dependent on others' not catching up. Clive Ponting writes. 

If [six billion people] were to live at current European (not American) levels of 
consumption, it would require a 140-fold increase in world steel production 
together with a similar increase in other key materials. It is unlikely that there are 
enough mineral or energy resources on the earth to sustain this level of 
production.... Likewise to feed the whole of the world on the diet enjoyed by the 
average American, and using the same level of inputs into agriculture, would 
require all the world's current oil production and exhaust known reserves within 
not much more than a decade.^ 

Beyond this, it is likely that the underdevelopment of poor countries is a necessary condi

tion of some of the successes of developed countries.^- The enormous dependence of the 

^Ponting, A Green History, 403. US consumption has risen since Ponting wrote. See also Joel Cohen, Haw Many 
People Can the Earth Support? (New York: Alfred A. Knopf, 1997). 

"^The literature on this issue is enormous and contested. Particularly useful may be the UN's Human Development 
Report 1998 (Oxford; University Press, 1999), on consumption. See also Kevin Bales, Disposable People (Berkelej" 
University of California, 1998), and Alan Gilbert, Must Global Politics Constrain Democracy? (Princeton: Univer
sity Press, 1999). See also Onora O'Neill, "Lifeboat Earth," Philosophy and Public Affairs 4 (1975), 273-92, and the 
works she cites there. 
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rich countries on natural resources was a major spur for European imperialism and 

remains an important part of the rich countries' foreign policy. It is a main explanation of 

the rich countries' support for global governance institutions that, on one reading at least, 

lock poor countries into legally enforceable cycles of indebtedness and dependence. We 

also do not know how much more economic competition the US would face, and with 

what results, if the resources spent on researching non-lifesaving medical interventions 

were devoted instead to literacy education and the elimination of malaria in Africa. Thus 

we simply cannot know the extent to which grave injustice is a necessary condition of 

Americans' alleged freedom from the constraints of place. It is likely that if we reined in 

the undemocratic power of transnational corporations and global institutions such as the 

International Monetary Fund, we would find an increasing assertion of local culture due to 

increased reliance on local industry and produce, and to the greater proportion of US 

population employed in agricultural production. 

The principal example of a society that cares little about or for its land does not 

show, then, that territorial jurisdiction is obsolescent or peculiar. But it may be that the 

American lack of concern about the land and its particularities is conceptually independent 

of the injustices that have made it possible. In this event, my focus on the continuing 

history of injustice may miss the point. My response to this way of pressing the objection 

is to argue that because of the kind of creatures we are, this conceptual possibility is not a 

physical possibility. We rely for our physical survival on physically located resources. We 

need food; we need shelter from whatever climatic conditions happen to accrue to the 

place we live. We bump into our neighbors, sit in the sun, climb trees, ship goods, and 
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mine the earth. These processes are all but inevitable; and in most cases, even if we could 

change them, we would not want to. 

These facts emerge even when we look at the American escape from the environ

ment through standardization, separating urban populations from food production and 

suburban populations from economic activity in general, and the spread of air 

conditioning. Air conditioning, for instance, made possible the exploitation of economic 

and geographic resources — especially in the sun belt -- that were previously oflF-limits to 

intensive settlement or technological production. Air conditioning permitted the large-

scale movement of people and industry to the US South and Southwest, and the suburban 

sameness of these places helps people latch onto familiar things no matter where they go ~ 

thereby making it easier to convince people to follow their careers across the country. In 

short, many American inventions of the past century (and the implementations of them) 

have been attempts to standardize built environments so as to create a single culture with a 

mobile work force. This fits with the idea of a culture as an elaborate way to deal with a 

local environment. In the American case, the attempt is to impose a single culture on a 

vast country that is geographically and climatically varied. 

But the objection may be more fine-tuned. The problem may not be that people are 

not connected to land, but that they are not connected to particular lands. The inhabitants 

of place X could equally live in environmentally similar Y\ on the other side of the coin, X 

is equally hospitable for people a as for people b. So there is no basis for attributing a 

particular land to a particular group. 

"^For an account of the historv- and function of various trends in rural settlement, suburbanization, and urban 
planning, see James How^ard Kunstler, The Geography of Nowhere (New York; Touchstone, 1994). 
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This "similarity" objection seems to rely on an untenable dichotomy of natural and 

artificial. We ascribe particular lands to particular peoples not merely based on climatic 

and environmental appropriateness, but because it is they who have transformed the 

environment, buried their dead, and built their livelihoods in that spot. Typically, the 

connections between cultures and lands are manifest in iconography and (at least the 

remnants of) important buildings, landscaping practices, and institutions. The "natural" 

features of a place are not the only things that make it more or less important to specific 

groups. And in the rare case where all these features of human interaction with particular 

landscapes still fail uniquely to pick out a territory for some peoples, there remains the 

possibility of pragmatism. People can claim the most suitable land that is also the morally 

easiest place for them to settle — that is, where they can go without violating human rights 

or creating minority-rights problems. 

If the discussion in this subsection is on the right track, I have shown that the 

theory would remain important even if it did apply only to "ecosystem peoples", but that 

in fact it has broad application among modem, industrialized and "cosmopolitan" 

societies. 

2. Only Tor sedentary peoples? 

A second, converse, objection may be that my argument for the importance of 

long-standing connections between culture and land can account for the claims of seden

tary peoples, but not nomadic ones." This could be for either of two reasons. The territo

rial basis of jurisdiction may be incompatible with a nomadic basis of jurisdiction; or, 

am grateful to Cindy Holder and Keith Lehrer for pushing me to address this problem. 
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nomadic peoples may not have the same connection to territory. 

As we did above, let us for the moment accept the objection as stated; suppose I 

cannot address the territorial claims of nomadic peoples. Nonetheless my theory applies to 

most of the world's societies; this must be, so as long as the human population exceeds 

the several million that would be the Earth's carrying capacity in a world of nomadic 

hunter-gatherers.^^ Most societies are sedentary, whether they are agricultural or 

industrial. Moreover, many nomadic groups, such as the Inuit in Canada, practice their 

nomadism within a well-demarcated area from season to season, developing skills of food-

gathering and forms of social organization that are highly adapted to, and adaptive in, that 

region. Such groups, too, are covered by my theory. So even if the objection stands, my 

theory covers most of the peoples in the world. 

Nonetheless I do not grant the objection. First, my account of culture and the 

relation between culture and land covers nomadic groups straightforwardly. Nomadism 

does not cause nomadic groups to fail to develop a relationship with the land. Quite the 

opposite. Gathering and hunting requires a precise understanding of a wide array of plant 

species, as well as weather patterns and migratory habits of animals. Nomadic groups do, 

then, have the kind of relationship to their environment that I described earlier. They could 

not survive long if they did not. 

Now consider the objection that the territorial basis of political jurisdiction is 

irrelevant to nomadic groups. Their jurisdiction, it might be thought, is over people, not 

land. But this does not follow from the fact of their nomadism. A gathering-hunting 

^"Ponting, ch. 1. 



149 

lifestyle adapts to a specific environment, such that encroachment on that environment can 

cause great hardship. To be sure, the precise amount of hardship caused by encroachment 

as such is hard to tease out because colonial settlers and large corporations invariably 

combine encroachment with violence and other tactics. Nonetheless, even in their absence 

from seasonal camp sites, nomadic groups maintain a strong interest in control over access 

to and use of the places they camp. For instance, suppose the Inuit have gone north for the 

summer, and the Canadiem government decides to build housing for new European 

immigrants on the Inuits' winter camp sites. When the Inuit return, they find that the 

environment is altered, game migrations are disrupted, and they have to make their way on 

worse land. The fact that they left for a season did not, then, change their interest in 

having and controlling access to their seasonal camp sites. In general, then, the interests of 

nomadic groups can be expected to support relatively well-defined territorial jurisdiction. 

Perhaps, instead, the objection is that the theory of the territorial state is incom

patible with the existence of crosscutting territories for nomadic peoples. The integrity of 

a state's territory must exclude border-crossings by nomads, and nomads, in order to have 

access to and control over their territory, must not be subject to customs searches, import 

restrictions, visas, etc. That is, there are two forms of territoriality that are mutually 

incompatible, with the result that we must choose either the sedentary, bureaucratic form 

of the state, or the mobile form of the nomadic people. One may think of the Romany, 

who lack territorial jurisdiction, and as a result cannot engage in predictable forms of land 

use, since those may be overruled by the "host" state. 

I cannot fully answer this objection until I address the shape of the theory as a 
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whole in chapter six. For to a large degree the problem will be one of coordination 

between two cultural groups with equally valid claims to a single place. In such events my 

theory requires mutual accommodation if either group is to have an all things considered 

right to territory. One way to accommodate would be to give members of the border-

crossing nomadic group a specific territory and make that their state. One could do this, in 

principle, in cases like that of the Tohono O'odham in Arizona and Sonora. There is prima 

facie reason to have a separate state, with some land from current Mexico, and some land 

from current Arizona, which constitutes the Tohono O'odham state. Alternatively, the 

sedentary and nomadic societies could agree to a special status for nomadic border-

crossers as compared to immigrants, tourists, or shoppers who are not from the nomadic 

group. Among these would be the waiving of some or all rules covering imports of food 

and commodities, perhaps subject to restrictions on what can be resold to inhabitants of 

the sedentary society. Under such circumstances it would be possible also to set jointly 

binding procedural rules for the mutually satisfactory determination of land use within the 

nomads' region. 

These brief examples suggest that there need be no incompatibility between the 

nature of territorial control demanded by sedentary societies, and the nature of territorial 

control demanded by nomadic ones. The real problems are merely problems of coordina

tion and settling conflicts of interests. But such problems are familiar from any political 

endeavor. The suggestion that the Romany, for instance, do not want a territorial state is 

not the same as the suggestion that they want always to be trespassers. Nomadism is 

compatible with having a special status in the regions where the group camps. 
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C. Conclusion 

We have canvassed an array of political theories and each comes up short when 

discussion turns to territorial rights. More fundamentally, we have discussed the nature of 

primary rights and seen that there is good reason to hold that primary rights to territory do 

exist. In the next chapters I shall argue that the solution to the problem of relevance is to 

be found in a semi-materialistic conception of culture. On this conception of culture, the 

long-term interactions between cultural groups and geographic regions constitute morally 

significant relationships. We can solve the problem of relevance by determining what is 

morally important about this relationship. Having solved the problem of relevance, it will 

be possible in chapters five and six to develop an account of the moral weight of cultures, 

and to discern the role of territorial rights in a theory of global justice. 
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Chapter IV: Culture and Territory 

In chapter three I claimed that examining the nature of cultural groups can solve 

the problem of relevance, and that the moral character of the relationship between cultures 

and environments makes a case for ascribing prima facie territorial rights to cultures. This 

chapter begins the task of supporting these claims in depth. In this chapter I present a 

conception of culture that describes some crucial elements of cultures in a way that 

grounds them. My main goal is to flesh out what a culture is, and to elucidate the connec

tion between cultures so conceived and control over the land that its members inhabit. 

Part A examines and challenges the most attractive recent discussion of culture 

available in mainstream political philosophy, that of Avishai Margalit and Joseph Raz. I 

then present, tentatively, my own alternative to this picture. In part B I flesh out the 

conception of culture by answering an array of serious and difficult objections to culture-

based political theories. The argument in this chapter is not mainly a moral argument. The 

central purposes are conceptual; a moral argument laying out the importance of shared 

culture to the promotion of human freedom will have to wait for chapter five. 

A. A Conception of Cultures 

Much recent work in political philosophy has attempted to pinpoint the nature and 

value of collectives such as communities, nations, or "encompassing groups". A theory in 

which one or more of these notions is in itself an important source of political principles is 

a "culture-based" political theory.' This part of the chapter is first expository, laying out 

' Standard works include Avishai Margalit and Joseph Ra2^ "National Self-deterTmnation,'VoHrMa/ of Philosophy 87 
(1990), 439-61 (hereinafter NSD); Will Kymlicka, Liberalism, Community, and Culture (Oxford: Clarendon Press, 
1989; hereinafter Z,CC); Yael Tamir, Liberal Nationalism (Princeton; Universit>' Press, 1990); David Miller, On 
Nationality (Oxford: University Press, 1995). 
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Margalit and Raz's account of "encompassing cultures", and then critical, as I call atten

tion to their silence on the question that I have isolated: how to solve the problem of 

relevance connecting specific cultures to specific territories. Finally, in the second subsec

tion I offer a conception of cultures that, I claim, does solve the problem of relevance and 

is therefore a first step toward the development of a theory of prima facie primary rights 

to territory. 

1. Pervasive cultures 

A conception of culture, especially one connected to a political theory, should lay 

bare the relations among individuals, cultural groups, other cultural groups, and 

environments." In their influential article, Margalit and Raz argue that certain kinds of 

groups ought to be able to exercise self-determination or self-government. They interpret 

self-government expansively, to include effective, not merely formal, jurisdiction. "If self-

government is valuable then it is valuable that whatever is a proper matter for political 

decision should be subject to the political decision of the group in all matters concerning 

the group and its members." Such "matters" include "the character of [groups'] social and 

economic environment, their fortunes, the course of their development, and the fortunes of 

their members" (NSD 440). 

In short, the existence of a group of the right sort is an important source of politi

cal principles. The problem, then, is to determine what sorts of groups count, and what the 

" Such a conception of culture need not, and mine does not, deny any plausible form of methodological or ontological 
individualism. Methodological individualism is the thesis that the best way to analyze or e.\plaiii the social world is 
to regard all and only individual human beings as primary agents of social action, or that the best way to understand 
human groups is as collections of individual agents who act more or less purposively. Ontological individualism holds 
that individual human beings are the basic building blocks of the social world, the only things that have intrinsic 
inlenlionality. At no point does my theory deny either form of individualism. Thus my arguments should be compati
ble with any plausible form of methodological or ontological individualism. 
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scope of political self-determination should be. Margalit and Raz answer the first question 

by developing the notion of "encompassing cultures". Encompassing cultures have sbc 

central features: they i) share a common culture that displays itself "in a whole range of 

areas, including many which are of great importance for the well-being of the individuals"; 

ii) pass on their culture to their children; iii) determine membership at least partly through 

mutual recognition; iv) form an important part of individual self-identification, especially 

due to the "highly visible social profile" of the groups' identity; v) determine membership 

through "belonging, not... achievement"; and finally, vi) are large anonymous groups 

which therefore must "develop conventional means of identification, such as the use of 

symbolic objects, ... ceremonies, ... manners, or ... vocabulary, which help quickly to 

identify who is 'one of us' and who is not" (NSD 444-447). These groups are important 

for two main reasons; 

On the one hand, they [have] pervasive cultures; on the other, ... membership of 
[such groups] is important to one's self-identity.... Individuals find in [encompass
ing groups] a culture which shapes to a large degree their tastes and opportunities, 
and which provides an anchor for their self-identification and ... effortless secure 
belonging (NSD 448). 

Encompassing groups with the six features qualify for a pro tatuo right to national 

self-determination. 

Margalit and Raz insightfully account for the importance of membership in specific 

kinds of groups. They have less to say when we turn to the second half of the problem I 

mentioned above: what is the scope, or extent, of territorial self-determination? This 

question must be stated more precisely to bring out its full complexity: how do we decide 

the location and scope of the geographical area within which some group G ought to be 
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self-determining? This statement isolates a question that Margalit and Raz miss, the 

question of what could connect a population to a territory by right. 

Margalit and Raz distinguish between a possessory right to a territory, which rules 

out forcible invasions of territory, and a substantive right to self-determination. They are 

somewhat dismissive of the former: it is merely "a possessory right based largely on 

public-order considerations" (NSD 442). Even illegitimate possessors of territory have a 

right not to be ejected by force; "regardless of the soundness of one's title to a territory, 

one may not use force to occupy it" (Ibid.). This suggests that there are no primary rights 

to territory; such rights are derivative either on a primary right to national self-

determination, or on primary considerations of public order. 

Possessory rights are logically distinct from rights of national self-determination. 

If, then, the former are to be derivative on the latter, we need an account of the conceptual 

or empirical connections between the two. But Margalit and Raz do not provide such an 

account. In the first place they hold that G's possessory rights, if any, are often ultimately 

based on G's rights of self-determination; immediately thereafter, they offer their concep

tion of encompassing groups. But the soundness of the connection is far from obvious. 

Indeed in light of the difficulty of the problem of relevance, it would be rather surprising 

to see territorial rights follow from the character of encompassing groups, since after all 

encompassing groups seem to be largely psycho-social phenomena. Absent a well-drawn 

empirical argument, it seems doubtful that psycho-social phenomena could require posses

sory rights to geographic areas strong enough to obligate outsiders. This problem is 

particularly vexing given Margalit and Raz's contention that G need be neither 
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geographically concentrated, nor a majority in any region, to have a right to self-

determination (NSD 445) — as well as their frequent phrasing suggesting that the rights of 

encompassing groups support the conclusion that a certain territory should be 

self-determining. 

A clue may be found in the first distinctive feature of encompassing groups. This 

was the group's having "a common character and a common culture." This culture 

defines or marks a variety of forms or styles of life, types of activities, occupations, 
pursuits, and relationships.... [W]e expect to find national cuisines, distinctive 
architectural styles, a common language, .... [Encompassing groups] have perva
sive cultures, and their identity is determined at least in part by their culture. They 
possess cultural traditions that penetrate beyond a single or a few areas of human 
life... (NSD 443-4). 

The features here pick out, to a large degree, aspects of humans that reflect our embodi

ment and concomitant placement in space. Cuisines are elaborate ways to feed people; 

they use local crops and "food" animals. Human relationships, too, are geographically 

influenced. Most people's most important relationships are predominantly face to face, 

and there is no reason to think that this might change. This is not just a matter of numbers 

of relationships, but importance. Our closest relationships tend to involve physical proxim

ity and fi-equent face-to-face interaction and physical contact. This is inevitable because 

important relationships respond to needs of sociality, companionship, sexuality, etc. 

Moreover, architectural styles are ways of creating buildings and physical environments 

for the functions of residence, work, administration, etc., and in forms that are partly 

determined by local climate and available resources, as well as tastes. 

I suggest that we can determine "possessory rights" to territory by looking at 
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physicality and locality. If so, then possessory rights are much more interesting than mere 

public-order conveniences. To the contrary, "possessory rights" may be primary, not 

merely derivative, rights. If physically located pervasive cultures form the basis of territo

rial claims, then we need a conception of such cultures to work with when we evaluate 

claims. To offer a grounded conception of culture is to solve the problem of relevance for 

justifying territorijil claims. The crux of the following conception of culture is this, we 

should not regard claims to territory as a species of claims to external objects. Cultures 

and territories are bound up together in terms of identity. It is for this reason that the right 

to territory takes particulzir cultures as its subject. 

2. Cultures 

A culture is a semi-structured attempt to cope with a particular set of quotidian 

challenges. It is the sum, over time, of attempts to make life in a particular place easier and 

better.^ Often, the most notable and distinctive aspects of a culture are the attempts to deal 

with the most universal challenges ~ to find food and shelter, to reproduce, etc. Our most 

elaborately cultural endeavors involve cuisine, architecture, and kinship. The differences 

arise partly because these universal challenges are diflScult for different reasons in each 

place. Finding a stable food supply in the Canadian north is a very different process from 

doing the same thing in the Nile delta. Local land, water, and airborne resources, as well 

as local climates, are therefore key influences on the shape of local culture. 

Members of cultural groups experience local envirorunents as given, and transform 

them over time in accordance with short- and long-term challenges and projects. Thus 

^ Every one likes "easier" and "better", but of course there are serious concerns as soon as we ask, "for whom?" I 
shall discuss this concern in detail below. 
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each generation experiences the worid as natural, even though it has been made that way 

by previous generations. But in emphasizing the process of transforming the environment, 

we must not forget that the transformation goes in both directions. Cultures and environ

ments interact in mutually formative ways. Environments are how they are in large part 

because of who inhabits them. Equally important, cultures are as they are in large part 

because they are where they are. 

Each half of this interaction has recently received a good deal of scholarly 

attention.^ Presented as individually sufficient, each can be dismissed either as a form of 

idealism or as brute environmental determinism. On the one hand, while it is clear that 

human societies create landscapes, the canvas is not exactly empty, nor does the palette 

contain every combination of colors. The Sahara Bedouins simply could not have decided 

to make their landscape into the temperate forests of Poland and Germany. So the "social 

construction of landscape" view, taken alone, is at least incomplete. By the same token, 

environmental determinism leaves no room at all for the independent power of ideas and 

exogenous shocks to change culture and landscape. 

Taken separately, then, the theses that cultures create environments and that 

environments create cultures are both too simplistic. But taken together, the theses should 

be understood to demonstrate the depth and implications of the interactions between 

people and the places they live.' Thus at the mid-point between geographic determinism 

One prominent work defending the social construction of environments is Simon Schama, Landscape and Memory 
(New York; Vintage, 1995). Works tending to support envirotmiental determinism include Alfred W. Crosby, 
Ecological Imperialism (Cambridge: Canto, 1986), and Jared Diamond, Guns. Germs, and Steel (New York: Norton, 
1999). See also John Rennie Short, .4/1//ifrarfuc/ion to Po//nca/Getjgrap/jv (London: Routledge, 1993), 18-19. Ido 
not claim that any of these works is itself exclusively a defense of either thesis. 

The bi-directional character of human/environmental interactions is emphasized by geographers. See Paul L. Knox 
and Sallie A. Marslon, Human Geography: Places and Regions in Global Context (Upper Saddle River, NJ: Prentice-
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and socieil constructivism about nature, there is a robust, two-way interaction between 

cultures and local environments. In this respect it is odd to suppose that the land that a 

cultural group inhabits is merely its possession. Local land, water, and air — both as physi

cal surfaces and as resources ~ are parts of cultures."^ A culture, then, is not just a collec

tion of shared understandings and meanings. Of course the members of cultures do tend to 

share an array of values, ways of thinking, and other mental states, both latent and 

conscious. But a culture is also a system of mutual interaction with an environment that 

the culture shapes and which in turn shapes the culture. Culture is the sum of a popula

tion's collective efforts to survive and thrive in an environment, and explain to themselves 

what they are doing and why. 

This semi-materialistic conception of culture is importantly different from much 

recent discussion in political philosophy. It is a conmionplace in political philosophy as in 

other areas that cultures have to do with "shared meanings". This aspect of cultures is 

essential but only a part of the story ~ and it is a part that does not speak to the problem 

of claims to territory. This psychologistic and quasi-linguistic notion of cultures has a 

virtual monopoly in political philosophy. Thus many writers cite Ernest Renan's famous 

adage that a nation is a "daily plebiscite," and Benedict Anderson's catch-phrase that a 

nation is an "imagined community".^ David Miller lists as the "first noteworthy point" 

about nations that "national communities are constituted by belief nations exist when their 
Hall, 1998). 

^ This statement does not in itself say anything about the persistence conditions of a culture. Taking away a part of a 
culture need not destroy one culture and replace it with another, any more than removing someone's arm destroys one 
person and replaces her with another. I shall say more about this in B2. 

^ Ernest Renan, Ou 'est-ce qu 'une nation?', Benedict Anderson, Imagined Communities, cited in, e.g.. Miller, On 
Xationality, 22-3; 32. My allergy to mental-state theories of culture has evolved through discussions with Cindy 
Holder. 
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members recognize one another as compatriots, and believe that they share characteristics 

of the relevant kind" (Miller, 22).® Later he adds, "What holds nations together are 

beliefs." 

Assuming a continuity between what Miller means by "nation" and what I mean by 

"culture", this tradition sees cultures as "daily plebiscites". But cultures are not daily plebi

scites. While cultures are in part intentional communities, they also shape the world and 

serve as useful explanatory concepts. Cultures shape the world by providing reasons and 

purposes for individual intentions and actions. For these reasons, I would not contest that 

cultures do have a deep and serious psychological or quasi-linguistic element. But overem

phasizing this psychological element runs two important risks. First, it encourages us to 

think that the "daily plebiscite" could turn up a "no" answer, when in fact such things can 

be expected to happen only under extreme duress or over a period of generations, if at all. 

Thus the "daily plebiscite" view is acceptable only if we bear in mind that the plebiscite is 

more like an old Soviet election than a democratic process. Second, overemphasizing the 

psychological element encourages us to ignore cultural landscapes^ which are at least as 

important. A cultural landscape is "a characteristic and tangible outcome of the complex 

interactions between a [culture]... and a natural environment" (Knox & Marston, 192). 

For example, in the United States, the decentralization of urban areas and development of 

wide "arteries" and strip malls form a cultural landscape determined by (and enhancing) 

the role of automobiles in American culture and the individualism of American social life. 

The importance of the material elements of culture can be seen in a variety of 
g 

See Miller, 24-5. Miller's fourth noteworthy point is the connection to a geographic homeland. But see my discus
sion of Miller and the problem of relevance in chapter three above. 
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aspects of societies and human life. For example, consider the architectural styles which 

Margalit and Raz mention. In particular, government buildings are both shapers and 

repositories of a national culture. There is no daily plebiscite about the majesty of the US 

Capitol; if there were, there would be no point to building it that way. But of course, there 

is a point; people are awed by the governing institutions, and tend to respect them. This is 

a key function — and a predictable function — of building majestic seats of governance. 

Similarly, a family farm — let alone an agrarian economy — is not a daily plebiscite. 

To be sure, there are intentions that go into the creation and maintenance of farmland, and 

of course there are popular images of life on the farm that tend to shape farm policy and 

career choices (Short, 116-17). A polity could even decide one day to rip up all the fjirms. 

But to say this is just to say that physical facts are contingent. Rural areas are physical 

facts, just as much as cities arid buildings. And so rural life is, in part, a physical fact. 

Finally, the choices people make and the ways they interact are parts of cultures, in 

two senses: individuals' actions, choices, etc. shape the culture; and the culture in turn 

offers an array of choices with respect to actions and behavior. Moreover, cultures are 

among those social phenomena that produce certain regularities in populations, such that 

even if the identity of any one person who instantiates this regularity is unknowable in 

advance, nonetheless a certain number of people do so each month or year, and these 

numbers are predictable. An uncontroversial example of such a regularity is the death rate. 

It is not (fully) knowable in advance who will die in any year, but remarkable regularities 

emerge fi"om year to year in a population and any marked change is cause for 

investigation. Cultures can produce similar regularities, from the number of gun-related 
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deaths and legal abortions, to fertility and marriage rates. The common notion of a 

community of belief is therefore extremely restrictive as a way of thinking of the relation 

between peoples and local environments. Over time, cultural groups shape their environ

ment and are shaped by it in turn. 

Thus a fiill account of the character of some ecosystem makes essential reference 

to the human communities that have lived there, and vice versa. The claim of some 

cultural group to control the land on which it has developed is therefore not on a par with 

the claim of some person to a particular object she owns. Just because speaking of claims 

to territory evokes the formula of claims to external objects, we should not treat the 

relationship between cultures and environments as a special case of relationships between 

persons and things. A cultural group's claim to land may parallel a linguistic community's 

claim to be able to use its language. To deny a group the right to use its language (even 

while providing it with a substitute) is a basic attack on the existence of the community as 

a distinct group. In contrast, to deny my right to live in my house, and to provide me with 

a substitute, may be traumatic for me. But it does not attack my existence as a separate 

human being. Land rights are like the former, not the latter. The US government forced 

the Nez Perce and Cherokee onto reservations that bore little environmental resemblance 

to these tribes' original lands. To call this a mere taking and replacement of property is to 

fail to recognize what was, and is, being done. Forced relocation can (and often deliber

ately aims to) destroy a culture by demoralizing its members and making central cultural 

practices pointless or counterproductive. 

To conclude, cultures are in the first instance comprehensive ways of life. The 
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reason they matter for the theory of justified claims to territory is that they are the culmi

nation of daily efforts to survive and thrive in a specific place. For this reason, places 

reflect local cultures, and cultures reflect their localities. Given that we need territorial 

jurisdiction (chapter one), and that jurisdiction ought to be effectively exercised at a local 

level (chapter two), cultural groups with mutually formative connections to land are eligi

ble to assert territorial claims in the land they have inhabited. 

B. Objections to Culture-Based Political Principles 

The previous section was of necessity skeletal in its picture of cultures. In this 

section I expand and deepen the analysis by addressing four major criticisms of culture-

based political theories, which call attention to difficulties in specifying the cultures and 

accounting for them in light of their apparent variability and vagueness. I argue that these 

challenges can be met and that culture stands as a source of reasons in the justification of 

claims to territory. The criticisms are related, but I distinguish them as follows; 1) Neces

sary vs. sufficient conditions; 2) The trilemma of cultural individuation; 3) Intermixing and 

stasis; and 4) The choice of scales. Each of these criticisms is a serious concern for a 

culture-based theory, and the four together are, if successful, surely fatal. Plausible 

answers to them may, however, help to show that a culture-based political theory is as 

viable as, or more so than, its competitors. 

1. Necessary vs. sufficient conditions 

I have claimed that a cultural group's having a long-standing connection of mutual 

formation with the land it claims is a necessary and sufficient condition for that culture's 
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having prima facie primary rights to territory. But consider the following case.® Suppose a 

diverse group of settlers with no unified culture and little if any attachment to land arrives 

in a truly uninhabited region and sets up a minimal state. What political culture they do 

share is limited to the defense of basic individual "negative" rights. The society as a whole 

does not share a language, culture, set of social-service institutions, or anything that 

would make for solidaristic relations, except the political system, and even this does not 

elicit much participation or attention, since all it does is protect individual rights. Then 

suppose they are expelled from the land by conquerors. Don't they have a claim to return? 

And if so, does this not show that the land's being "built into" the culture grounds at best 

a sufficient, not a necessary condition for a weighty claim to territory? 

I have two replies. First, recall that I am interested only in primary, not 

derivative, rights to territory. I claim that my theory provides necessary and sufficient 

conditions for the existence of prima facie primary rights to territory. But these rights do 

not exhaust the reasons that some group might legitimately claim some land. In the objec

tor's case, it is possible to reason as follows. By being conquered and expelled, the settlers 

lose their physical security and property. They have a right to physical security; if this can 

be reasonably ensured in their host country(-ies), then the right is fiilly satisfied. If it 

cannot, then they may have a derivative right to territory based on the right to physical 

security. But this is merely a derivative right to territory. In addition, they seem to have 

rights to return of stolen property. These rights could be upheld through restitution of the 

property itself, or compensation for its value (plus inconvenience, etc.), or some mixture 

' Allen Buchanan raised this case. 
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of the two.'° If the case truly is as described ~ that at least some of the settlers care not at 

all for the land ~ then whether we use compensation or restitution is a matter of conven

ience. What is important is that in the case as described there is no primary right to terri

tory. There is a right to compensation or restitution for theft, and there is a right to 

physical security or self-defense. If these can be upheld without a territorial solution then 

the settlers have no right to the territory. Of course, for reasons of public order in interna

tional law we may nonetheless outlaw conquest. This is a very good rule, but again, it 

gives only a derivative right to territory, and as soon as the land changes hands it supports 

the invaders, not the victims. 

A second reply is that the case gains its apparent plausibility by ignoring, not 

assuming away, the society's connection to the land. The objection assumes that the 

population is not unified by a way of life, a language, or a culture. This seems to entail that 

they survive in a variety of ways. Either there is a single economy or there is not. Suppose 

there is. Then there is a division of labor, where some people are involved in primary 

production such as agriculture and mining; others are involved in secondary production 

such as food processing and preparation, and manufactures; and still others are involved in 

tertiary activities such as clerical employment, governance, decision making, etc. This is a 

unified economy with an important dependence on the land. That it is not felt is a different 

issue. Alternatively, suppose there is no unified economy; each subgroup has a more or 

is not at all clear what sort of right we have to restitution of stolen property'. It is, at best, a conditional right: if 
the property can be recovered at reasonable expense, then the property ought to be retained; or if the perpetrator can 
be coerced without unreasonable cost, then the victim has a claim to compensation. But few people seem to think that 
there is a "positive" right to compensation in cases where one did not buy insurance or where pursuing the perpetra
tor would be prohibitively expensive. 
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less self-contained economy unto itself. Then what we have would seem to be a political 

federation of self-contained groups, each with its own primary, secondary, and tertiary 

produaion. It then follows that the society as a whole may not have a single claim to terri

tory, but that each of its subgroups may have separate claims." Again, the lack of any 

felt connection to the land is not a sign that such a connection does not exist and shape the 

society. 

Thus the objection does not show that culture provides at best a sufficient condi

tion for a primary territorial right. On one reading of the objection, there is no primary 

right to territory, but there may be a derivative right, based on the right to physical 

security. There would also be some rights regarding stolen property. On the other reading 

of the objection, the settlers' belief that they do not care much about the land says nothing 

about what is really the case. The objection therefore fails to undermine the claim that 

long-standing connections between cultures and geographic regions are necessary for a 

weighty prima facie claim to territory. 

2. The trilemma of cultural individuation 

The idea of a cultural group, like many basic concepts in political philosophy and 

the human sciences, is inherently vague. Some people, such as first-generation immigrants, 

appear to be members of multiple cultures; some cultures, especially "multicultural" socie

ties, seem to incorporate as subcultures parts of other cultures that exist externally. Yet if 

we want a plausible political theory that takes cultural groups as a central element, then 

we need at least a rough-and-ready way to individuate cultures. 

'' In chapter four I shall discuss the individuation of "cultures" for the purpose of this theor\'. 
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The problem of individuating cultures leads to the following trilemma for any 

culture-based political theory. On the first horn, a culture is conceived as a tightly knit 

human community, like a large family, where each person's duties, roles, and even moral 

obligations are determined by her place in the culture, such that disruption of her culture 

throws her into a kind of moral vacuum. But if this is culture, then culture seems to have 

disappeared fi^om many parts of the world — and good riddance to it. We all live with 

cultural variety, and indeed we greatly value this aspect of modem life.'- On the second 

horn, a natural alternative to the first, cultures are highly diffuse intentional communities, 

such that there is, for example, a single Canadian culture, some members of which are also 

members of the beer-can-collectors' culture. But if this is the case, then there is little 

content to the notion of culture. It is just one locus of identity among many. An American 

may also be an academic, a basketball player, a reader of fiction, etc. If "culture" is this 

thin as a descriptive concept and locus of identity, then there seems to be little reason to 

care much about it in political philosophy.'^ Finally, on the third horn, culture may be a 

purely institutional creation; there may be national cultures where there are national insti

tutions, and not where there are not. If this is right then culture can hardly serve as an 

input in political theory, since it is a rather banal side-effect of political institutions.'^ 

I aim to avoid all three horns. Even though each horn has a kernel of truth, I 

•"This concqstion of culture maps omo the "embedded self tenet of commimitarians such as McIntNxe and Sandel. 
See K\'mlicka"s discussion in LCC, ch. 4. Also Michael Walzer, '̂ The Communitarian Critique of Liberalism," Politi
cal Theory 18 (1990), 6-23. 

'^This seems to be Yael Tamir's view. See Liberal Naiionalism, ch. 3. See also Allen Buchanan, "What's So Special 
About Nations?" Canadian Journal of Philosophy Supp. Vol. 22 (1997), 283-309. 

'"'"This seems to be a consequence of David Miller's view. Eric Hobsbawm criticizes this \iew (or better, criticizes 
nationalism by showing the empirical accuracy of this view with respect to nations) in Nations and Nationalism Since 
1780 (Cambridge: Canto, 1991), 37. 
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assume their unacceptabiiity for the reasons very briefly noted. I aim to show instead that 

the semi-materialist conception of culture defended above constitutes a viable fourth 

option. I have two arguments for this conclusion. First is a "companions in guilt" 

argument: the individual — to whom no one denies moral status — is on shaky footing as 

well, as far as individuation goes. Since we do not want to deny moral status to 

individuals, we lose a main reason for denying it to cultures, even if it is hard to individu

ate cultures. Second is a positive reply that defends culture directly against the charge that 

it is overly vague. This argument appeals to features of the analysis of cultures that make 

it possible to see where, more or less, cultures begin and end. I take these strategies in 

order. 

Consider three ways of distinguishing among entities. First, we may determine the 

entity's persistence conditions over time. This would be a theory of numerical identity. 

Second, we may explain how it becomes what it is. This would be a developmental 

account. Third, we may account for its material constitution. All three kinds of individua

tion may cause serious difficulty for the analysis of the concept of culture. 

It is not clear, however, that the concept of an individual person fares any better. 

According to the most prominent contemporary theory of numerical identity for persons, 

the theory of Derek Parfit, some person at / is the same person as B at h iff: i) A bears 

relation R to B, where R is psychological continuity over time and connectedness between 

any two sequential moments; and ii) some cause explains the fact that A bears R to B.^-

The success of Parfit's view is due in large part to his speaking in vague and 

'" See Derek Parfit, Reasons and Persons (Oxford: University Press, 1984), 262. 
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non-operational terms of degrees of psychological connectedness, whose specification and 

measurement are separate issues from the theory itself There is no reason to think that an 

equally good theory could not be developed for collective entities. To be parallel to 

Parfit's, such a theory would not need precise practical rules for individuating cultures. 

Thus the numerical identity conditions of persons camiot justify the view that the notion of 

culture is unduly vague. 

Let us therefore turn to the developmental approacli, that is, to accounts of the 

ways that persons differentiate or individuate themselves from one another such that each 

is her "own person". There are many theories of human development, but very little agree

ment about how this process occurs. We know that genes and environment both play a 

role. Moreover, the role that each plays ~ both its importance, and the character of its 

influence ~ depends in part on the genes and environment in question. For example, under 

some circumstances, genetic variation might explain 80 percent of IQ variation, but by 

changing environments we might be able to lower the influence of genes to 70 percent.'^ 

Even more than particular traits or tendencies, the sources of personality are poorly under

stood. Genes, natural environment, and the surrounding society all seem to interact in 

making us the way we are. But how they interact is the subject of intense debate, and 

theories are under constant revision with developments in several fields. 

Either individualistic political theories depend on the truth of a particular theory of 

personal development and differentiation, or they do not. If they do, these theories are 

unstable because they make assumptions about individual development that cannot be 

'^The example is from R.C. Lewonlin, "'All in the Genes?" in Lewontin, Biology as Ideology (Toronto: Anansi, 
1991), 19-37. 
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adequately supported. If, though, individualistic theories are //idependent of these assump

tions, then the lack of an adequate developmental theory of culture is no bar to a culture-

based political theory. Thus from a developmental standpoint, individuals are not on more 

solid ontological footing than cultures. 

Finally, the material constitution of objects, including persons, is a source of 

serious difficulty." The problem is that objects and the particles that compose them have 

different persistence conditions (or modal properties), which seems to imply that they are 

different objects. For example, consider the infamous case involving a clay statue of 

Goliath. Goliath is entirely composed of a lump of clay called "Lumpl". There is nothing 

lo Goliath except Lumpl, and nothing to Lumpl except Goliath. They are one and the 

same. But Lumpl could be destroyed while Goliath survived, e.g. by gradually replacing 

Goliath's parts; and Goliath could be destroyed while Lumpl survived, e.g. by squashing 

Lumpl into a formless lump. It seems to follow that some object could both survive and be 

destroyed at the same time. The problem of material constitution has led Peter Unger to 

declare, not unconvincingly, "I do not exist," and led David Wiggins to admit that an 

indefinite number of distinct objects of the same kind can be in the same place at the same 

time. 

The most intuitive solution, to my mind, is that of Mark Johnston. Johnston holds 

that constitution is not identity; we can admit that there is nothing to Goliath except 

Lumpl, and yet say that Goliath is not Lumpl because they are objects of different sorts. 

One is a statue, and one is a lump of clay. But Johnston's view, though attractive, gives an 

'^See MichacI Rea, "Introduction," in Rea, ed., .V/aterial Constitution (Lanham, MD; Rowman & Littlefield, 1997), 
xv-lvii. 
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appearance of instability. He distinguishes among objects that are physically exactly the 

same. This is permissible, he claims, because it is explanatorily useful. He admits that there 

is no ontological basis for the distinction, or even for the notion of a "sort"; hence the 

instability. Instead, he denies that our useful practices need either metaphysical or scien

tific backing.'^ From the standpoint of constitution, then, persons are no more easily 

individuated than cultures. If Johnston is right, either category may be used without 

metaphysical or ontological backing, if this is explanatorily successful. If Johnston is 

wrong, however, then the concept of an individual seems quite ill-defined and illegitimate. 

One counter-reply would hold that material constitution and cultural individuation 

differ in the moral import of their subject-matter. Our choices regarding sortal terms are 

totally pragmatic, provided the world is equally explicable under the candidate 

taxonomies. In contrast, our choices regarding the individuation of cultures will be used to 

justify limitations on individual rights and on the force of claims to economic distribution. 

It is not all of a piece which choices we make, then. 

I have two responses. First, I agree that our choices regarding the individuation of 

cultures have greater moral import than our choices regarding sortal terms. But this is no 

more a reason not to individuate cultures than the opposite. As I shall argue in chapter 

five, our practices of cultural individuation will promote values such as individual freedom 

and collective self-determination. The greater moral import, in short, goes both ways: we 

should not individuate lightly, but the difficulty is hardly a reason to throw up the whole 

project. Second, we should not suppose that there are no moral and political consequences 

'^See Peter Unger, "1 Do Not Exist," in Rea, 175-90; David Wiggins, "On Being in the Same Place at the Same 
Time," in Rea, 3-9; and Mark Johnston, "Constitution is not Identity,'" in Rea, 44-62. 
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to our choices of sortal terms. Sortal terms are essential if we are to apply any moral 

principles at all. Persons, not clouds of matter, have rights; and what is the current debate 

regarding moral status, other than an attempt to discern the correct ~ i.e. most useful for 

normative and explanatory purposes — application of the sort "person"? So the counter-

reply fails on two counts; it forgets that greater can be done if greater evil can be 

done; and it imagines that our application of sortal terms is not in itself a morally impor

tant matter. 

Three central ways of individuating objects cannot help us individuate persons. We 

do not really know what persons are, how they become what they do, or how they are 

related to their constitutive matter. Thus either the fact that culture is vague in these ways 

is fatal to culture-based theories, and individualistic theories are also ruined; or this vague

ness is not fatal. 

It may be objected that individuals are on more solid footing than cultures because 

everyone knows what individuals are; they can be talked to or murdered; they can choose, 

believe, love, and fear; and policies that assume individual rationality are more likely to be 

successful than policies that do not. The objection is essentially the same as Johnston's 

argument that constitution is not identity: we all do talk about individuals, and it is very 

useful to do so. But the basis for this objection is even wobblier than the basis for 

Johnston's view on material constitution. For while it is completely unintuitive (whether or 

not it is true) to say that indefinitely many objects of the same kind can cohabit a single 

place, it is not unintuitive at all (whether or not it is true) to say that collective entities 

exist, that they can be destroyed, or even that they can choose. Thus in terms of many very 



173 

important metaphysical notions, individuals are on the same shaky footing as cultures. 

Ultimately, making this last claim stick requires my positive reply to the trilemma. 

In what follows I offer a rough-and-ready account of how to individuate cultures. If this 

can be done, then we can avoid the trilemma of individuation. The trick is to identify four 

phenomena that play a role in our concept of a culture. These are cultural traits, 

complexes, regions, and resources. By distinguishing and explaining the role of these four 

features, I reach principles for individuating cultures at least sufficient to determine which 

sorts of groups have prima facie standing to assert territorial claims. 

First, distinguish between cultural traits and cultural complexes}"^ A cultural trait is 

some routine practice carried out by members of a population, or by the population as a 

whole. For example, a language is a cultural trait. Everyone who routinely speaks some 

language can be said to share one cukural trait. Cultural traits can obviously differ in their 

importance to the population of which they are a feature (though the participants may not 

appreciate the importance of a trait). 

Obviously, many cultural traits are shared by multiple cultures. The English 

language, for example, is routinely used by people of very many cultures. Another trait, 

Christianity, is shared by many Anglophones but also many non-Anglophones. So if our 

tools for cultural individuation were limited to cultural traits, we would be left with an 

19 The discussion draws heavily on Knox & Marston, chapter 5. The trait/complex distinction is not the same as 
Kymlicka's distinction between practices and structures. I shall say more about this matter in subsection 3 below. 

"^Picking out cultural traits raises a problem of description. We can say that there is a trait called "communicating", 
shared by everyone in the world, which differs from the trait, "using English", shared by a much smaller group. But 
this problem affects everything in political philosophy. We can describe an instance of torture as an instance of 
"getting information", and we can describe the application of arbitrary measures as ^^espwnse to unforeseen circum
stances". The choice of descriptions is never value-free. To provide an adequate rule for choosing descriptions would, 
however, take us into the realm of action theory. 
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indefinite number of traits whose extensions overlapped in any number of ways. 

We can supplement the notion of a cultural trait with the notion of a cultural 

complex. A complex is the intersection of multiple traits, which picks out a particular 

population. For example, we may find a cultural complex composed of the following five 

traits; English language; access to fi-ee primary education; complex division of labor, 

Christianity; and democratic citizenship. The five traits have different extensions; for each 

trait, some people practice that trait but none of the other four. Nonetheless it is also 

possible to pick out all and only those populations in the intersection of the five cultural 

traits. We can call the reference group "Modem Anglo-American culture" (though this 

name, in the real world, would surely pick out many more than five traits). Let us say that 

the more traits included in a complex, the richer the complex. 

A person counts as a member of this culture if she or her primary partners in social 

and instrumental interactions, or the primary social partners of her primary social partners, 

routinely practice the five traits that constitute the cultural complex. Cultural membership 

is thus a disjunctive property. A member of a culture need not herself embody all the traits 

of her culture. Rather, to be a flill member she must either embody the traits, or find that 

her most fi-equent social and instrumental interactions are with people who do so, or find 

that those people's most frequent interactions of this sort are with people who do so.-' 

One implication of this is that an immigrant in a multicultural society may count as a 

member of both her heritage culture and the dominant culture in her adopted country. If 

How many iterations are needed? It is hard to say, but two iterations probably suflicc, since cultures tend to be 
more or less closed with respect to instrumental interactions of the majority of their members David Copp's interest
ing conception of a society is instniclive here. See Copp, Morality. S'ormativity. and Society (Oxford; University 
Press, 1995), ch. 7. 
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we are forced to choose where to place her for political purposes ~ and it is not clear that 

we are forced to choose — which culture she is "placed in" can depend on the importance 

of the traits she shares with each group, as well as the likelihood that she will directly bear 

the consequences of the political decisions of each group. 

This very brief discussion of membership raises the important problem of intermix

ing. There are "modem Anglo-Americans" (by our five-trait specification) who are 

isolated fi-om other Anglo-Americans. If cultural complexes appear just jmywhere in the 

worid, all mixed together, then specifying cultures may not help us arrive at a theory of 

claims to territory. 

The answer to this challenge appeals to the notion of a cultural region. A cultural 

region is a geographic area where a substantial number of people embodying some cultural 

complex live. A cultural group may, but need not, dominate its cultural region. While it is 

true that populations embodying cultural complexes can exist and even thrive as minorities 

in different cultures, nonetheless it is no accident that cultural complexes tend to cluster 

around home regions. The key feature of cultural regions is their copious provision of 

cultural resources. A cultural resource is the availability of the material or humaui prereq

uisites for practicing or participating in a culture. Cultural resources are adequately 

provided if it is easy to practice most of the traits in a cultural complex. For example, one 

may wish to be an Orthodox Jew. But in some places there are no rabbis, kosher butchers, 

synagogues, or other Jews. And so being an Orthodox Jew will be difficult, to say the 

least. Such regions lack the cultural resources of orthodox Judaism; nothing in the vicinity 
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makes it easy to be an Orthodox Jew." 

Because cultural membership uhimately requires resources, cultures tend to have 

home regions, [t is easier to provide copious resources to an agglomerated population in a 

geographic area than to a geographically dispersed population. And it is often easier to 

provide copious resources in places where they have always been provided, since the 

interpretation of the point and value of those resources is heavily influenced by the 

particular, contingent needs that they serve in a place. Moreover, many resources are 

either natural/climatological (such as adequate rain for staple crops), adapted to 

natural/climatological resources (such as the timing of agricultural activity to make use of 

seasonal rains), or immovable (such as temples or shrines). For these reasons, cultural 

groups tend when possible to continue to cluster around places of long-term settlement. 

Finally, because persons tend to assimilate to the people they most frequently meet, 

cultures tend to need at least small regions in which they make up a significant part of the 

population, if they are to survive as distinct cultures. 

We have discussed four elements of cultures: cultural traits, complexes, regions, 

and resources. These four features provide a rough guideline for individuating cultures. A 

cultural group is a population that shares a rich cultural complex, and forms or formed a 

significant part of the population of at least one region wherein it is easy to practice or 

participate in many of the cultural traits, including the most important ones. This definition 

'^The conception of ease at work here implies availability of material and institutional supports, I do not mean to 
suggest that it is easy, in the sense of not requiring strenuous physical or intcllcctual labor, to be an orthodox Jew or a 
member of any other culture. Indeed to some degree cultures make things difllcult as a way of marking off their 
members or of providing an ideal personality type for their members to emulate. Ease in this sense — eliminating 
strenuous labor — is just as likely to be a way of destroying ways of life as of participating in them. We could say that 
my notion of ease obtains when the main source of difficulty is internal to the culture itself, not external. But even 
this is difficult, since the traits themselves evolve in light of the surroundings. 
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is cleau'Iy rough. The required richness of the complex, the proportion of a population 

needed to constitute significance, the size of a sizable region, and the adequacy and impor

tance of resources aire all somewhat vague. This need not be a vice of the theory, however. 

Even if it were possible to set a fully precise definition, doing so would be undesirable. 

Conditions such as the ease of communication and transportation, and the subjective 

importance of some traits to their practitioners, are variable. We will want to draw the 

cutoff in different places depending on these other conditions. At this level of precision, 

whether to call some population a (full-blown) cultural group is a matter for political 

deliberation, not for philosophical pre-ordination. 

Nonetheless, we can make some useful distinctions. Prior to the Balkan wars, 

Sarajevo contained three main ethnic groups distinguished by religion, but interacting 

together and structurally assimilated through intermarriage. In contrast, outlying areas 

contained more-monolithic communities where one of the ethnic groups predominated, 

practices were more peculiar, and intermarriage was rare. On my theory, it is incorrect to 

say all things considered that Serbs, Croats, and Bosnians were one culture or three. 

Rather, Sarajevo had one culture made up of traits shared with distinct cultures elsewhere. 

For political purposes, it would have been good to treat the interests of Sarajevo and its 

environs (as well as other similarly multiethnic cities) as the interests of a culture that was 

distinct fi^om the cultures of the countryside. In contrast, once the wars begaa, segregation 

by ethnic group (not culture) increased, and distinctions emerged in linguistic practices 

such that one language became three. Whereas all had previously spoken Serbo-Croatian, 

after the war Muslims continued speaking Serbo-Croatian, while Serbs spoke "Serbian" 
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and Croats spoke "Croatian". The war created three cultures and destroyed one. 

The result I have stated is unusual, since the options are usually posed in binary 

form: either the three groups are, or they are not, different cultures. But my account of 

cultural individuation suggests a third option: where they lived together, interacted, and 

assimilated, they were one culture; where they were separated out by bloodlines, lifestyles, 

religion, and language, they were three cultures. This seems to be the most plausible of the 

three answers. It does not follow that city and countryside should be politically independ

ent of one another. Political arrangements must account for cultural differences, but 

independence or secession is not the only mechanism in my theory's repertoire. Moreover, 

as I noted earlier, a territorial argument for self-determination is not the only argument for 

self-determination. It may have been possible to blunt the claims of ethnic groups by 

giving them some form of collective representation, without giving them territorial rights. 

Let us return to the trilemma of individuation. Cultures could but need not be (i) 

tightly knit groups like large families. Small-scale societies may embody this form of 

culture, as may insular groups within larger societies. But being such a "large family" is 

neither necessary nor sufficient for being a culture. What matters is whether the members 

of one's "large family" are sufficiently different, in terms of cultural traits, from outsiders; 

whether they primarily interact with one another; and whether they inhabit an area that 

provides adequate resources to support the easy practice of their distinctive traits. 

Neither are cultures (ii) diffuse, minor aspects of one's identity. It is true that one 

may not self-consciously identify as a member of one's culture, and so the culture may 

occupy just as much (or as little) room in one's conscious intentions as other sources of 
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identity, such as the beer-can-collectors. Nonetheless beer can collectors are better under

stood as a subculture. The beer can collectors share amongst themselves, and differ from 

others with respect to, only one cultural trait. Moreover, they are not one another's 

primary source of social and instrumental interactions. Rather, they share one form of 

interaction amongst themselves. Cultures are also not (iii) purely institutional creations. 

To be sure, cultures are not pre-political, autochthonous forms of identity. But neither are 

they solely the creations of institutions. Institutions can do a great deal to shape cultural 

expression. Cultures and institutions have many points of contact such that each partly 

shapes the other; institutions are cultural products, and institutions may also engender 

culture change. But culture often develops, for example, in opposition to institutions. 

Culture is produced at all levels of a society, and institutions may be designed specifically 

to destroy some trait, such as recreational drug use or grassroots organizing. So it is 

useful and important for a normative political theory to distinguish between institutions 

and cultures. Of course what I have said is sketchy and needs working out. But as we saw, 

the individuation of persons is also sketchy and in need of working out. 

3. Intermixing and stasis 

It may be argued that cultures are always intermixing; protectionism, through the 

establishment of cultural territories, would only reduce dynamism, and this would be 

negative on balance. This objection could be raised either by a cosmopolitan or by other 

culture-based theorists. A cosmopolitan would charge that the best way to ensure that 

collective groups are made and remade in line with persons' needs and interests is to give 
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everyone basic inalienable rights, including freedom of association and dissociation.^ A 

cultural theorist would charge that a culture-based political theory should not enshrine 

particularbut rather respect the structure in which those practices can then be 

safely revised.'"' 

Take these charges in reverse order. The idea of a cultural structure is from 

Kymlicka's Liberalism, Community, and Culture. Kymlicka attacks the idea that the state 

should devote social resources to preserving particular characteristics (what I have called 

traits) of a culture. He ascribes this view to conservatives, fundamentalists, and communi

tarians. Kymlicka aims to preserve the cultural structure, that is, "the matrix of under

standings and alternatives passed down to us by previous generations" (LCC 51). I should 

note that Kymlicka does not mean by "structure" what I mean by "complex", but 

something more like a privileged subset of the complex. The cultural structure plays two 

roles in Kymlicka's theory; a psychological role as the locus of a person's self-

identification and the necessary and sufficient conditions for providing freedom as a 

"context of choice"; and a metaphysical role as the core of the culture itself, such that the 

structure's preservation is necessary and sufficient for the survival of the culture. 

The cultural structure includes stories, model personalities, and roles that situate 

us in the world and make some potential choices valuable, others disvaluable, and others 

not appear as choices at all (LCC 165). Against cosmopolitans, Kymlicka holds that "it's 

only through having a rich and secure cultural structure that people can become aware, in 

•^Sce Allen Buchanan, "Assessing the Conunanitarian Critique of Liberalism," Ethics 99 (1989), 852-82. 

•"^Sec Kymlicka, ACC, 165-6. 
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a vivid way, of the options available to them, and intelligently examine their value" {IbicL). 

That is, the stability of a cultural structure is necessary for a context of choice. Against 

communitarians, however, Kymlicka also holds that the stability of the structure is suffi

cient. In particular, it is not necessary that "the character of one's historical community ... 

the norms, values, and their attendant institutions" {LCC 166) remain stable. These may 

change, in fact, precisely because the cultural structure is so healthy. 

Kymlicka is right that we do not need stasis in every aspect of our lives, and indeed 

stasis everywhere would likely be destructive over the long term. Moreover, culture's role 

as a context of choice is important in personal development and in the choice of life-plans. 

Nonetheless Kymlicka's presentation has at least two problems. The first lies in the 

structure/practice distinction. The second lies in the inability of a cultural "structure" to 

solve the problem of relevance, and therefore ground the claim to territory. Take these in 

reverse order. 

As I argued in chapter three, Kymlicka's "cultural structures" are not connected to 

particular places. Kymlicka's cultures need only stories, languages, and valuable choices to 

flourish. Flourishing can happen just anywhere — indeed, that is the essence of his multi-

culturalism, which supports special status for minority groups in liberal states. In the event 

of territorial conflict, Kymlicka can provide only instrumental reasons for finding in favor 

of one side or the other. But there is no reason to think that instrumental reasons — such 

as ease of implementation — could be at all mindfiil of the (putative) intrinsic claims that 

we can imagine the parties to any such conflict asserting. Thus even if Kymlicka's picture 

of culture were more attractive than mine, his would be unable to speak to the justification 
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of claims to territory. Kymiicka would therefore need an extra theory of territorial rights in 

addition to his theory of culture. Let us therefore turn to Kymlicka's structure/practice 

distinction. 

Kymlicka's argument for the necessity of structural stability is unconvincing. One 

difficulty that confronts culture-based theories in general is the problem of causal overde-

termination of the miserable consequences that allegedly befall those who lose their 

cultural structure. This overdetermination plagues Kymiicka. In discussing the plight of 

Native Canadians, for instance, he fails to distinguish between deprivation of resources 

more generally (e.g. money), and deprivation of cultural resources (e.g. LCC 170); and 

even if it could be shown that the fate of Native Canadians was peculiarly caused by their 

lack of culture, it would not therefore follow that the problem was the lack of a cultural 

structure rather than any particular practices, or a combination of structural and nonstruc

tural practices. Another problem that is peculiar to Kymlicka's view is that it seems to 

distinguish, from a psychological standpoint, among cultural traits on the basis of which 

culture originated them. It is perhaps understandable to distinguish among traits based on 

culture of origin for the metaphysical purpose of defining persistence conditions for 

cultures. But it seems unwarranted to suppose that culture of origin matters for the 

psychological role of providing a context of choice. People seem to be able to make 

meaningful choices provided adequate cultural resources are available, irrespective of 

which culture originated those resources.^ 

For metaphysical purposes, too, it seems incorrect to give such a prominent role to 

"'On this issue see Jeremy Waldron, "Minority Cultures and the Cosmopolitan Alternative," Michigan Journal of 
La\v Reform 25 (1992), 751-93. 
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the stability of the cultural structure. Structures themselves change. Heroic personalities 

vary over time, public perceptions of different life-plans evolve, and stories change ~ 

sometimes as a result of political struggle.^ To be sure, stability is not the same as 

immutability. But once Kymlicka accepts the mutability of the cultural structure, and 

accepts that it is mere instability of a culture that is destructive both metaphysically and 

psychologically, the rationale for a distinction between cultural characters and cultural 

structures evaporates: too much instability is likely to be destructive; some degree of 

change is constructive and even required for vitality. 

In contrast to Kymlicka's approach, my view recognizes that some particular 

practices are immensely valuable to the members of a culture, and may therefore become 

central to the survival of a culture in the short term, despite not being parts of a 

"structure". My account has the resources to respect such practices more than elements of 

the "structure". For example, many Jews believe that one simply cannot be a Jewish male 

without being circumcised, even though many people regard circumcision as abusive and 

unhealthy. Circumcision is much more importimt to many Jews than is recounting the 

statesmanship of David Ben-Gurion or teaching their children Hebrew (let alone Yiddish 

or Ladino). Consequently we should infer that states attempting to accommodate their 

Jewish population may be less justified in outlawing male circumcision than in failing to 

provide accessible Hebrew-language instruction. Kymlicka would seem to require the 

opposite conclusion: that we should promote Jewish education to preserve the cultural 

"structure", but that the legality of circumcision should be subject to the "calculus of 

"^The evolution of the Robin Hood story in English culture is worth pointing out. See Schama, Landscape and 
\femory, ch. 3. 
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social interests". 

The discussion suggests that there is nothing particuleirly important, either psycho

logically or metaphysically, about the cultural structure as such. In contrast, some "mere" 

practices can be particularly important in either respect or both. Thus the cultural structure 

does not provide the needed insight regarding the required stability and the required 

dynamism. Kymlicka is, however, surely right to suggest that culture change is potentially 

very destructive if too much that is important to people changes too quickly, or if the 

impetus for change is wholly external. The picture of cultural dynamism that comes 

through is not that of a stable overarching structure in which particular practices change. 

Rather the picture of cultures is much more like the conception of the person that 

Kymlicka embraces, following Rawls and Dworkin. On this view, a person forms and 

revises a life-plan on the model of belief-revision in coherentist epistemology . people hold 

many judgments constant while reassessing particular ones {LCC 50-51). I do not want to 

put a great deal of weight on this conception, but it seems at least as appropriate for 

cultures' healthy reassessment of traditional practices as for the reassessment of individual 

projects. Kymlicka's notion of a culture is therefore no more dynamic than mine. Rather, 

the dynamism is in different places. I am happy to let the "structure" vary greatly, 

provided variations follow from decisions made according to the values of a certain group 

of people, or from the contest of values within that group. 

Before moving on it is worth dwelling on people's ability to take ingredients from 

a variety of cultures to shape an identity. This ability creates serious problems for 

Kymlicka but is a point of strength for my view. In order to be valuable options for 
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people, cultural traits need not originate with a particular group, as Kymlicka seems to 

require; they need only be available to people and fit, in some intelligible way, with their 

other practices and values. This is frequently, if not necessarily, an issue of geographic 

collocation, and the worldly social environment it often brings. This is evident in Jeremy 

Waldron's attack on Kymlicka. Waldron's discussion notably emphasizes and celebrates 

the existence of a cultural "melange". But without geographic collocation, cultural differ

ences do not form a melange. Contrast two cases; 

Distance: Britons live in London and Indians in Bombay. The two have little 

contact. 

Collocation: Britons and Indians live side-by-side in London. 

The second case is a melange, the first mere difference. A Briton in the Distance case who 

adopted something fi-om Indian culture, such as cooking with curry, would not embody a 

departure from his culture, but merely a mild willingness to experiment, like wearing 

multicolored clothes. If this Briton dressed like an Indonesian, cooked like an Indian, sang 

like a Maori princess, spent a great deal of time learning Portuguese, and read French 

philosophy, he would be considered eccentric at best, his intellectual restlessness a sign of 

unhappiness if anything. Indeed, the sheer amount of time he would have to devote to 

finding curry powder, Maori musical scores, and textiles to make his faux-Indonesian 

clothes, would be regarded ~ not altogether improperly ~ as wasted time. Thus the avail

ability of a "hotch-potch" of cultural resources, including variations on key elements of a 

cultural "structure", causes no harm in itself But the capacity of individuals to adopt traits 

from a multiplicity of cultures is not the kind of thing that can be seriously or fhiitfiilly 
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exercised in isolation from people who practice the traits of the source cultures. 

Geographic collocation, then, is key to this form of human development. 

It would be better, then, to reject Kymlicka's a priori hierarchy of cultural traits. 

We are better off with the notion of a cultural complex, provided we bear in mind the 

importance of the cultural region that provides adequate resources. 

Let us turn now to the cosmopolitan version of the intermixing and stasis 

challenge. Defenders of cosmopolitanism about culture and the selP^ would value the 

creation of new hybrid cultures by intermixed populations (for example in multicultural 

states), as well as the cross-pollination that comes from more-open borders, dense interna

tional relations, and global institutions. Because these are valuable, there is for the cosmo

politan little conflict between culture and individual freedom of association. Provided their 

members are free to exit, cultures tend to respond to their members' (and potential 

members') concerns. In contrast, protecting cultures runs the risk of insulating them from 

exit — and so from their members' interests ~ and insulating them from cross-pollination. I 

have already spent a chapter discussing cosmopolitanism, so I want to keep the brief 

discussion here focused on my theory. I have several things to say in its defense. 

First, giving cultures a measure of security against global institutions ~ which is 

one of the main motivations for my view — is different from protecting cultures from all 

changes. Analogously, protecting persons from undemocratic regimes does not entail 

protecting them from all decisions they do not like. Unless we imagine that cultures are 

uniform, top-down ideologies, there is no reason to think that insulating the domestic 

"^See Samuel SchefTler's distinction among forms of cosmopolitanism, "Conceptions of Cosmopolitanism," UtilHas 
11 (1999), 255-76.1 discuss Schefiler's distinctions briefly in the introduction to chapter two. 
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political realm from global political and economic institutions would of itself limit cultural 

dynamism. Indeed, quite the opposite may be the case. The lack of a powerful external 

threat could dampen solidarity, with the result that domestic political debate would be 

livelier and deeper.-® For example, it was not until after the 1967 war that long-simmering 

ethnic tensions between Oriental and Ashkenazi Jews flared up in Israel with the rise of the 

Black Panthers. Israel's position as a small, vulnerable country prior to 1967 muted 

opposition to Ashkenazi elitism. After the war, however, Israelis felt secure for the first 

time, and domestic tensions were able to take their place as legitimate national political 

issues. 

Two implications seem to emerge. First, there need be no correlation between 

dynamism and insecurity. To the contrary, political debate frequently seems to be more 

diverse when people are secure, and less so in times of crisis. Second, dynamism as such 

can be overdone. Some predictability — i.e. stasis -- is necessary for effective policies. 

Moreover, dynamism frequently invites backlash. This is often a cost worth paying. But if 

the status quo post is no better, other things equal, than the status quo ante, the addition 

of any backlash makes dynamism counterproductive. 

Another problem is that both dynamism and freedom of movement, for all their 

benefits, can disadvantage those who have the fewest resources to adapt. Again, some 

dynamism is surely worth the price. But if dynamism means that the average skilled 

worker is laid off" four times during a working life, then dynamism may be a very limited 

good. Similarly, freedom of movement is used to justify disinvestment in a region, forcing 

See Michacl Hechter, Principles of Croup Solidarity (Berkeley; University of California, 1987), ch. 3. 
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people to move if they want work. For example, when General Motors closed down 

several Michigan plants, the official line of the Reagan administration was that the laid-off 

workers should move to Texas where oil was booming. The availability of the Texas 

option actually harmed the workers, because it permitted the government to blame them 

for net losses in their quality of life. Thus ascribing to someone a right of free movement 

can actually militate against efforts to promote their well-being. 

Sometimes, therefore, dynamism is unattractive. Ascribing a certain freedom to 

persons risks masking a license to blame them when they do not take advantage of it; in 

this event, those least capable of taking advantage of their rights will be worst-off (DF, ch. 

3). Moreover, some stasis is good precisely because it permits the sort of security that 

underwrites effective policies and a national debate on basic values. 

All this said, I do not mean to reject cross-pollination, trade, and travel. My theory 

holds that global justice must carve out spaces for political self-determination which are 

insulated — not isolated — from global economic and political forces that may undermine 

effective governance. This is compatible with governed world trade, tourism, and cross-

pollination. As Sen notes, cultures cannot fiilly seclude themselves; but it is important that 

their members be in a position to decide which elements of foreign cultures they want, and 

how those should be incorporated {DF, ch. 11). To achieve the latter we do not need to 

close societies from one another. But we do need, at least, to shift a burden of proof 

Currently, trade barriers are guilty until proven innocent. In contrast, new technologies are 

introduced unless they can be proven harmful. A surprisingly good historical case can be 
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made that new technologies should be guilty until proven innocent.^ I do not rely on so 

strong a thesis. My point is only that we need political and economic boundaries which are 

impermeable enough to secure the values that are the main reasons for having them in the 

first place; individual freedom and collective self-determination. 

A similar point can be made about itmnigration and emigration. Freedom to move 

is an important good, and sometimes it is important to be able to leave one's country of 

origin for opportunities or whatever that lie abroad. These values require policies of 

emigration and immigration that permit at least some amount of movement. But this does 

not justify the outright rejection of any restrictions of emigration. States with public 

education systems, for example, invest a great deal in young people, and if skilled workers 

are systematically lured away by richer countries whose populations are aging, poorer 

countries may have a legitimate complaint. Similarly, suppose some country transformed 

itself into a socialist society. Surely the fact that it could not compete with the capitalist 

countries in the realm of wages or opulence would not show that socialism is less attrac

tive as an economic or political system. In this event, it is easy to see why the fledgling 

socialist society would aim to restrict exit, and it is easy to see that the members' capacity 

to determine their political and economic future would depend in part on their ability to 

keep skilled workers in the country. Whether it would be justifiable to restrict emigration 

is another issue; but surely it is not simply obvious that emigration trumps all other values. 

Indeed, it is not unlikely that a case could be made for some restriction on emigration as 

part of the promotion of a "more comprehensive system of equal basic liberties." And it is 

"'Sec Jerry Mander, In the Absence of the Sacred (San Francisco: Sierra Club Books, 1992), ch. 3. 
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worth emphasizing that the mere fact that a country's borders are open for emigration 

does not mean that the right to emigrate is equally realized. The costs of transportation, 

selection policies, and entry visas for the new country, and other costs associated with 

migration would effectively limit the right of emigration on an economic basis. So again, 

unregulated borders are not an unmitigated good. 

I have argued that my approach is static where it ought to be and dynamic where it 

ought to be. Dynamism is not an unmitigated good, nor is stasis an unmitigated bad. Some 

of each is necessary, and I think my theory comes closer than either Kymlicka's or the 

cosmopolitan approach to the right mix. 

4. The choice of scales 

Finally, it may be objeaed that a preference for localism cannot be total, or else the 

basic unit of political sovereignty would be an individual person in a six-foot radius. But 

this requires that there be some basis for stopping our descent to increasingly smaller 

scales.I shall argue that my theory includes several such bases. 

As with the reply to the trilemma of individuation, the answer to the question "how 

small is too small" is inevitably vague. The choice of scales is a problem, though, only if 

either of two conditions holds: there is no principled reason for stopping the descent to 

increasingly smaller scales; or such reasons are equally reasons to keep expanding to 

excessively large scales. Call these "upward stopping principles" if they give reasons 

against further expansion of, and "downward stopping principles" if they give reasons 

against further shrinking, the scope of governance. 

am grateful to Suzie Dovi for raising this challenge. 
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We saw earlier that a culture will have to be big enough that its members can inter

act mostly with one another, and the cultural region will have to be sizable enough to 

provide adequate resources for the members to be able easily to practice the cultural traits 

they share. These principles both stop a downward trend. But by the same token, neither 

suggests that we should expand to global or even particularly large proportions, either. 

Moreover, the richness of a cultural structure will provide an upward stopping principle, 

because even in a single large country, given enough geographic dispersion, people tend to 

become less alike. Dialects develop, patterns of interaction with other people and the 

environment differ, architectural styles and land-use patterns respond to local climatologi-

cal and topographic conditions, etc. Thus richness provides an upward stopping principle. 

Second, some of our rights might be thought to be claim rights. That is, they 

permit us to obligate people to uphold our right. If this is true, then one downward 

stopping principle is the desirability of having a society large enough to ensure that our 

claim rights are satisfied with as little direct coercion as possible. For example, suppose we 

have a claim-right to medical care. The society will have to be large enough that enough 

doctors can be educated; that they can be paid adequately without excessively burdening 

other priorities; etc. Satisfying the right to medical care will require that the society be 

larger than some extremely small number.^' Other rights, such as procedural rights to fair 

trials, similarly serve as downward stopping principles. 

It is true that often, such rights will not only require a certain size of society, but 

'' Of course the profession of physician is a cultural product. I do not mean to suggest that every society must have 
physicians as we know them. This just serves as an example of the general principle that societies should be large 
enough to ensure the provision of whatever claim-rights their members have. Some societies' members may have a 
claim right to undergo a particular rite of passage. In this case enough priests, or whoever, will be necessary. 
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may "bootstrap" the society even larger. A society large enough to provide professional 

medical care will also be large enough to need news media; but if it is this large, free 

speech may require that there be multiple publishers. And so, at least after a certain level 

of complexity, meeting a variety of rights will generate pressure to enlarge the society. But 

this does not mean that the society will have to be excessively large. Nothing in their size 

as such stops countries that are small by contemporary standards -- such as New Zealand 

~ from having multiple newspapers, adequate medical provision, and complex economies. 

Once again, then, the satisfaction of whatever claim-rights we have could exert upward 

pressure on the size required for a right to self-determination. But this pressure will not be 

unlimited; indeed it is hard to imagine that it would go very high at all. 

I have noted that the richness of a cultural complex can serve as an upward 

stopping principle, but it can also for that reason push downward; I share the most traits 

with my siblings. But the institutional prerequisites of our claim-rights are an example of a 

downward stopping principle. It follows that even the serious preference for localism in 

my theory does not push us all the way down. 

C. Conclusion 

Rather than restate the conclusions of this chapter, let me point out the overall 

path of the justificatory strategy. Chapters one and two were explicitly universalistic, 

arguing that political institutions are justified in part by their role in a world order, or 

global institutional scheme. The legitimacy of states depends on how they affect everyone 

in the world. Nonetheless, global justice requires effective local jurisdiction. Chapter three 

applied the theory of justice to the problem of territory, suggesting that the sorts of claims 
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cuiturai groups make to land demand treatment of territorial claims as primary, not merely 

derivative, rights. The character of these claims raises the problem of relevance. Many 

previous theories have offered accounts of the nature or value of certain kinds of groups, 

but even the theories that pay the most attention to territory fail to solve a seemingly 

straightforward problem; What features of some group G could make it the case that 

G has a valid prima facie primary right to territory? The current chapter has attempted to 

answer that question. I offered a quasi-materialistic conception of culture that located the 

central parts of a culture not in the head or in interpersonal relations as such, but in the 

connections that develop over time between a population and its local environment. 

One remaining problem is to determine what sort of value is to be placed, from the 

perspective of political philosophy, on cultures as I conceive them here. I have held that 

cultures are important for the freedom and collective self-determination of their members, 

but I have not belabored this point and indeed, it may seem arbitrary. So in the next 

chapter I argue that easy participation in the life of a culture is an important element of 

individual freedom. 
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Chapter V: The Value of Culture 

I have argued that cultural groups are the bearers of primary rights to territory. It 

remains to be shown that the interests of cultural groups ought to carry weight for politi

cal philosophy. In this chapter I argue that political principles must take account of 

culture, and see to its protection or promotion, at the fundamental level of theory about 

justice. 

Recent years have seen a lively debate around the question of whether "associative 

obligations" always stand in need of justification in terms of more-fundamental values.' 

Associativisis, according to Christopher Wellman, hold that relational facts such as the 

nature of close personal relationships and conational ties, "have a basic moral 

significance," whereas reductionists deny this (Wellman, 537). Faced with a putatively 

morally significant relationship, reductionists have two strategies. First, they may deny 

that, in fact, the relationship truly is significant. Second, they may attempt to explain the 

force of that relationship in more-basic moral terms (Wellman, 540). 

Reductionism and associativism differ on the matter of "justificatory 

individualism". This is the thesis that the justification of any morally significant act, 

relationship, or whatever, must ultimately appeal to the interests of individuals. Reduction

ists accept, while associativists deny, justificatory individualism. Recently, however, Peter 

Jones has distinguished between collective and corporate interpretations of group rights.* 

A corporate interpretation of group rights conceives those groups as having rights based 

' See Christopher Wellman, "Relational Facts in Liberal Political Theory: Is there Magic in the Pronoun 'My'?" 
Ethics 110 (April 2000), 537-62. 

' Peter Jones, "Human Rights, Group Rights, and Peoples' Rights," Human Rights Quarterly 21 (1999), 80-107. I am 
grateful to Cindy Holder to calling my attention to this article. 
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on group interests that are not reducible to the interests of their individual members. In 

contrast, a collective interpretation conceives groups as having rights based on interests 

that are aggregates of the interests of their individual members. For example, the residents 

of a certain neighborhood may have strong collective interests in not having a superhigh

way run through their back yards; if there are enough people, and the interest is strong 

enough relative to the good served by the highway, they may have a right not to have the 

highway built there. But there is no separate interest — the interest of the neighborhood as 

a whole — independent of the residents' interests. If the residents changed their minds and 

endorsed the highway, there would be no residual "Neighborhood" that nonetheless 

maintained a right that there be no superhighway. 

On Jones's collective conception, group rights do not transgress against justifica

tory individualism; they remain reductionist. And for my purposes, this is where the impor

tant debate is: within reductionism. So I do not want to argue about justificatory 

individualism; rather, I simply assume its truth. Since I defend a culture-based theory 

against liberal individualists, this assumption only makes my job harder.^ 

At least two camps within reductionism might raise objections to a culture-based 

theory. These camps differ on whether aspects of our collective life such as culture ever 

generate reasons powerful enough to override individuals' interests. "Anti-collectivists", 

such as defenders of Nozickian libertarianism and "extreme cosmopolitanism about culture 

^ Though if an associativist had a theory of value on which some corporate group whose interests overrode those of 
"cultures" as I understand them, this might also be a problem for me. So not just any associativist theory need be 
friendly to my view. Nonetheless, I assume that the harder problem — and certainly the dialectically more pressing 
one — is to convince reductionists of my view. 
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and the self ("extreme CCS"), deny that cultures generate such reasons.^ They have 

different reasons for denying this. A Nozicidan may grant that community is necessary for 

flourishing, but deny that "the state" has any role in promoting community. In contrast, an 

extreme cosmopolitan such as Jeremy Waldron^ welcomes state promotion of flourishing, 

but claims that protecting or promoting cultural communities actually inhibits flourishing, 

because people are better off without these communities. 

The other camp within reductionism is comprised of what Allen Buchanan calls 

"cautious communitarians", such as defenders of "moderate" CCS .® These writers accept 

that cultures may be the source of moral reasons, but hold that departures from liberal 

principles in the name of collective life are rarely if ever justified. The most powerful 

argument for this is that cultural communities themselves are best-off under a regime of 

individual, not group rights (Buchsman, 852-62). On this view, individual rights both 

protect persons' efforts to form communities, and prevent those communities from 

becoming overbearing and harming their members. Not only individuals, but communities, 

are best-off when individual right-holders are free to associate and dissociate without 

political impediment. 

Both of these views are vulnerable if we can show that individual capacities and 

achievements depend on, or are themselves, social phenomena, and that these social 

phenomena are central to the functioning of a political society. I shall attempt to show this 

Robert Nozick,State, and Utopia (New York; Basic, 1974); Samuel Scheffler, "Conceptions of 
Cosmopolitanism," Utilitas 11(1999), 255-76. 

Jeremy Waldron, "Minority Cultures and the Cosmopolitan Alternative", KUchigan Journal of Law Reform 25 
(1992), 751-93. 

^ Scheffler, 261. Allen Buchanan, "Assessing the Communitarian Critique of Liberalism," Ethics 99 (1989), 852-82. 
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by elucidating the connection between membership in a viable culture and individual 

freedom. I shall argue that easy participation in the planning and execution of collective 

activities is a necessary condition of individual freedom. Furthermore, I shall argue that the 

same easy participation in collective life that supports freedom at an interpersonal level 

can be seen in the interpretation of law and engagement in collective political deliberation. 

Because these activities are central components of individual freedom, political philosophy 

must take seriously the value of sharing a culture with one's compatriots. 

A. Collective Life and Individual Freedom 

I want to lay out, and challenge, a particularly attractive argument for cultural self-

determination which is available in the literature, that of Avishai Margalit and his 

co-authors Joseph Raz and Moshe Halbertal. This done, I use the shortcomings of their 

argument to motivate my own justification for cultural groups' self-determination. This 

argument is based on the observation that there is an important collective component of 

individual freedom. 

1. Freedom and Self-identification 

In two recent papers Avishai Margalit, Joseph Raz, and Moshe Halbertal argue 

that each of us has a supreme interest in maintaining our developed personality, or 

"self-identification".' Margalit and Halbertal's later paper is explicitly conceived as an 

attempt to build on the earlier article by Margalit and Raz, with the difference that 

Margalit and Raz discuss majority cultures, while Margalit and Halbertal are interested in 

' Avishai Margalit and Moshe Halbertal, "Liberalism and the Right to Culture," Social Research 61 (1994), 491 -510: 
501 -2. Hereinafter "LRC". Avishai Margalit and Joseph Raz, '""National Self-detennination," Journal of Philosophy 
87 (1990), 439-61. Hereinafter "NSD". 
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minority cultures. The difference is not great, so I shall lay out the two accounts as a 

combined account. 

It is helpful to lay out their argument in the following form; 

PI. No political theory is plausible if its implications undermine one or more neces
sary conditions of individual freedom for a large number of people. 
P2. Stable cultural membership is a necessary condition of individual freedom. 
C. Therefore no political theory is plausible if its implications are likely to under
mine stable cultural membership for a large number of people. 

The three writers do not straightforwardly use the term "freedom", but argue that 

stable cultural membership is necessary for "personal identification"; we shall see in a 

moment that personal identification is a central part of freedom. According to Margalit 

and Halbertal, each person has a supreme interest in the maintenance or stability of her 

"personality identity". Personality identity is the persistence of a particular person's 

"attributes that are seen as central by them" and others (LRC 502). Personality identity is 

thus distinct from personal identity, which is the persistence of a person over time. A 

person may survive even as she loses her personality identity, though the inverse is not the 

case. The important point is not that persons are interested in having a personality. This is 

true, a fortiori, but in fact the supreme interest is in maintaining one's own personality. It 

is because one's culture makes possible one's own personality that "Human beings have a 

right to culture ~ not just any culture, but their own" (LRC 491). 

The central notion in the approach is that of an encompassing culture. It is worth 

recalling the six features of encompassing groups by which we distinguish them from other 

sorts of groups, and which give them prima facie rights to self-determination. Such 

groups i) share a common culture that displays itself "in a whole range of areas, including 
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many which are of great importance for the well-being of the individuals"; ii) pass on their 

culture to their children; iii) determine membership at least partly through mutual recogni

tion; iv) form an important part of individual self-identification, especially due to the 

"highly visible social profile" of the groups' identity; v) determine membership through 

"belonging, not... achievement"; and finally, vi) are large anonymous groups which there

fore must "develop conventional means of identification, such as the use of symbolic 

objects, ... ceremonies, ... manners, or ... vocabulary, which help quickly to identify who is 

'one of us' and who is not" (NSD 444-447). Margalit and Halbertal call attention to two 

extra features that are important for minority encompassing cultures; they constitute 

substantial minorities, and are territorially concentrated.^ 

An encompassing culture is important for one's self-identification and for one's 

identification of others. Shared membership is a central way in which people form expecta

tions about others; membership "is one of the primary clues for people generally in inter

preting the conduct of others" (NSD 446). This way of putting the point makes it clear 

that underlying the notion of personality identity is a conception of fi-eedom. One cannot 

act in the world if one cannot interpret others' behavior and respond to their verbal and 

behavioral cues. In addition, fi-eedom ~ at least in the sense of autonomy, or partial 

authorship of one's own life ~ requires stability in one's most important aims so that these 

can be ordered and rationally pursued.' For these reasons, groups of this sort have, at 

LRC 494. While Margalit and Halbertal limit the discussion to minority groups in Israel, we should note that every 
culture is a "minority" culture in the g/oAa/ public sphere. To be sure, some are in less danger than others of being 
siA ampcd or destroyed, but this is not a function of numbers alone. 

Autonomy as partial authorship of one's own life is Joseph Raz's notion. See The Morality of Freedom (Oxford: 
Clarendon, 1986). 
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least, a right to maintain their comprehensive way of life. 

I do not wish to take issue with the conclusion, or even with the nature of "encom

passing cultures". Indeed, in chapter four I used this conception of encompassing cultures 

to motivate my own account of culture. Where I take issue with this account is in the 

notion of personality identity. It seems doubtful to me that a stable personality identity is 

necessary for fi-eedom and self-identification, or even that personality identity is a very 

coherent notion. As we shall see, we have good reason for dropping the notion of person

ality identity from the theory, but this does not compromise the commitment to a cultural 

component of freedom. 

Unfortunately, Margalit and Halbertal are somewhat vague on personality identity. 

Assuming a liberal conception of the person, a personality identity would likely be under

stood by drawing on coherentist epistemology. On this account, each of us has a number 

of commitments, no one of which is necessary for persistence of our personality, even 

though it is necessary at all times that we have some commitments or other, and we 

cannot drop them all at once.'' In addition, Margalit, Halbertal, and Raz hold that these 

commitments are ordered hierarchically, or in terms of their "centrality". (I assume that 

relative centrality covaries with placement on the hierarchy.) The liberal conception of the 

person is not obviously compatible with the overarching value of personality identity. Thus 

'"LRC 498.1 say "at least" because, according Margalit and Halbertal, the right to culture has difTerent "'levels", the 
lowest of which is "the right to maintain a comprehensive way of life within the larger society without interference, 
and with only the limitation of the hann principle." 

'' On the liberal conception of the person, sec John Rawls, "Social Unity and Primary Goods," in Utilitarianism and 
Beyond, ed. A.K. Sen and B.A.O. Williams (Cambridge: University Press, 1982), 159-85.; also LCC 50-51. Andrew 
Cohen has challenged this second premise, in favor of what he calls "strong voluntarism", the view that we can drop 
all of our commitments at once. Even if this is true, however, it seems to be perfectly compatible with a supreme 
interest in not being coerced to drop any or ail of our commitments. See Andrew Jason Cohen, "A Defense of Strong 
Voluntarism'," American Philosophical Quarterly 35 (1998), 125-39. 
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the task for Margalit and Halbertal is to show that the supreme interest in personality 

identity is compatible with the liberal conception of the person. 

Most people drop many commitments over time, sometimes their most important 

ones. Margalit and Halbertal would explain that what people are "supremely interested in" 

is "their ability to preserve the attributes that are seen as central by them and the members 

of their group" (LRC 504). But this is not convincing. First, it certainly seems plausible 

that people are incapable at any one time of dropping those commitments that they see as 

central to who they are. Let us assume that this is true. It forces a choice; is it possible to 

be wrong about which commitments are central? Suppose it is not possible. But then we 

are forced to protect and promote commitments that may seem harmful even to the person 

who holds them. That 5 centrally identifies herself as the instrument of her husband's will 

seems like a prima facie reason to try to educate her about her own worth as an end in 

herself If T attempts to educate S it does not seem that T is thereby attempting to under

mine S's personality identity; to the contrary, S is trying to enhance ̂ s sense of herself, 

who she is, etc. So the view that it is not possible to be wrong about which commitments 

are central seems unattractive. Perhaps, then, it is possible to be wrong about which of our 

commitments are centrzil. But then a theory that aims to promote the truly central aspects 

of a personality, even over the protestations of the personality in question, comes disturb

ingly close to "forcing people to be free". Suppose 5" believes that characteristics c, d, and 

e are central to her; but in fact, her central characteristics are really /, m, and n. Margalit 

and Halbertal seem to have to promote /, m, and n even if S dislikes those aspects of 

herself, or does not recognize them as aspects of herself So whether or not we can be 
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wrong about which aspects of ourselves are central, this approach seems unacceptable. 

A further problem is that even if we could determine which aspects are central at 

one time, this would not show that we are supremely interested in keeping the same 

aspects central over a lifetime, or that previously central attributes cannot later be 

dropped, if they come to be, or be regarded as, marginal. If anything, we would seem to 

have a strong interest in voluntary or at least gradual variability of our commitments; and 

since this is an interest regarding the character of our commitments, then it is this interest, 

not the interest in the particular commitments we hold at any one time, that is 

"highest-order". 

Margalit and Halbertal also refer to the aspects that other people see as central. 

Other people's perceptions can be powerful sources of self-identification, and whether 

they are positive or negative, others' perceptions are usually also quite coercive. It does 

not follow, however, that people have a supreme interest in being able to maintain their 

social personae. Indeed, precisely the coercive power of others' perceptions can generate 

a strong interest in being able to contradict those. To be sure, if someone spends her 

whole life up to a certain point being identified in one way (as a woman, say), and the next 

day everyone regards her in another way (as a man), her life will be greatly disrupted, to 

say the least.'- But the fact that we have an interest in not having our social identities 

suddenly stripped away by others, does not imply that we have a strong interest in 

'•"This happened to the Spanish Olympic athlete Maria Patino. who to her surprise failed the International Olympic 
Committee's "femininity" test, resulting in the loss of her gold medal, her membership in athletic organizations, her 
scholarship, her boyfriend, and her fame as a gold medal winner. It also made the 12 years she had devoted to sports 
seem meaningless in retrospect See the discussion in Anne Fausto-Sterling, Sexing the Body (New York; Basic, 
2000). 
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ourselves maintaining the attributes that others regard as central. Women are sometimes 

defined as "centrally" housewives and sex objects. People may value these aspects of 

themselves. But if they do, that is what gives them an interest in maintaining these aspects 

~ not others' perceptions of these aspects as central to them. And if they detest their 

identification as housewife or sex object, they have a strong interest in others' coming to 

regard them in other terms. Thus it is hard to see why freedom (or self-identification) 

gives us a supreme interest in maintaining a stable personality identity. Once again, we 

seem to have a strong interest in voluntary variability. 

We caa, I think, draw two conclusions. First, the matrix of commitments is under-

determined by membership in a culture, since members of cultures vary widely in their 

commitments, including their highest-order ones. So the nature of our commitments on its 

own does not show that protecting cultures is necessary or sufficient for maintaining 

personality identity. Second, and relatedly, one's culture seems to be at work, not only in 

defining one's commitments, but in providing a partial account of their value, and consti

tuting their mundane context. For example, Margalit et al. would have little trouble 

showing that being, say, an academic is a culturally or collectively provided option. But 

while I am not pursuing my academic career, I am doing mundane things; I shop with 

money at a supermarket, sleep on a mattress with a pillow, live 1000 miles from my home 

town and immediate family among other people who live hundreds or thousands of miles 

firom where they grew up, wear a wrist watch, speak on the phone, listen to the radio, read 

novels, think of myself as male, etc. I am not committed to any of these things in the same 

'^Raz notes that professions are collective goods. I am not exactly sure whether my point here entails his view, 
ccrtainly the two are fhendly. See The Morality of Freedom, e.g. 206. 
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sense that I am committed to my academic career. For the most part, I do not even decide 

whether to do these things, either because they seem inevitable, or because I don't care 

enough about them to choose one way or another, or because they just represent what is 

"done". But at least in some cases, I would have great difficulty dropping them unless 

many other people also did so at the same time; to lose them on my own and all at once 

would be jarring in the extreme. So while we have "commitments", and indeed higher-

order commitments, that partly constitute our personalities, these commitments make 

sense in the context of a gradually changing array of things we take for granted. Neither 

one is more "culture" than the other. This is the jumping-off point for the argument I offer 

now. 

2. Individual freedom as a collective phenomenon 

Margalit, Raz, and Halbertal ground the importance of culture on freedom. On 

their view, freedom requires the maintenance of certain central elements of one's personal

ity identity. I criticized this view for being in a sense too specific, holding that freedom 

requires stability where, in fact, voluntary variability is one of the key elements of 

freedom. 

The central insight of their argument is into the social bases, or preconditions, of 

fi-eedom. But the argument does not examine the social element, or component, of individ

ual freedom. The argument aims to show that certain social conditions are necessary to 

underwrite freedom, but stops short of giving an analysis of freedom that is itself social. A 

superior argument emerges if we follow up a lead hinted at by Margalit, Raz, and Halber

tal: individual freedom is in part a collaborative and participatory phenomenon. To be free 
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one must be able easily to join with others in the planning and pursuit of collective endeav

ors, and to have the reasons that are forceful to oneself be recognized and respected, even 

if not agreed with, by others. In the following paragraphs I shall develop an argument that 

uses this notion of freedom ~ freedom as entailing easy participation in the choice and 

execution of collective endeavors — to argue that the availability of one's own culture is 

necessary for freedom. 

It does not seem that persons are ontologically derivative on society in any really 

interesting sense. Presumably hermits, if they leave society as adults or young adults, can 

survive as rational, linguistic creatures with projects and interests. At the same time, 

though, we are clearly "social" creatures. For most of us, our highest-order ends ~ and 

many of our lower-order ends ~ are collective. For instance, most people marry and have 

children, work among other people, carry out social leisure activities, discuss politics or 

economics, etc. These activities are densely social, meaning that they are social in at least 

two senses of the term. First, they straightforwardly involve other people (e.g. one's 

spouse or coworkers), and the relations with these people are governed to a large degree, 

if not mostly, by unwritten rules. Even the most contractually bound relationships depend 

very heavily on behavior that follows an unwritten script the lines of which are supposed 

to be more or less known by all parties. (To wit, the "fine print" of contracts is legally 

unenforceable, because most people do not read or understand it, but even though they do 

'^Aristotle, at least in Book [ of the Politics, seems to assert the ontological primacy of the polis. See Aristotle, 
Politics, tr. Ernest Barker & R.F. Stalle>' (Oxford: University Press, 1995), 1253a2-a25. Emile Durkheim defends the 
ontological priority of society to the mind, though not to the body, in The Elementary forms of Religious Life, tr. 
Karen Fields (New York: Free Press, 1995). Strikingly, Durkheim ascribes this view to Kant and Leibniz (at 273), 
lamenting that philosophers discovered it before sociologists. 
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not read it, they know more or less what it says, and comply with it.) Second, these activi

ties are social in that they entail behaviors that make sense only as tokens of behavior-

types that many people instantiate with some frequency, and for similar reasons. Even 

hermits behave in ways that are social in this second sense. So far from being mere severed 

hands (as Aristotle suggested), hermits follow a loose tradition of religious devotees and 

spiritual seekers who go off* on their own. Hermits thus enact behavior that is social in the 

second sense; their hermetic lifestyle is asocial only in the first sense. In order sensibly to 

form and carry out intentions to behave in public, then, we must be able to make sense of 

our own actions within a context of values, interactions, and institutions. 

Another important collective aspect of freedom is the corollary of the point 

supported in the last paragraph. In order to make sense of the world we must be able to 

make sense of the way others behave, both towards us and in other respects. This is why, 

as Margalit and Raz note, the capacity of an encompassing culture to help us identify 

others and make their actions intelligible is so crucial to the characterization of that kind of 

culture. 

The development of this kind of freedom has two centrally important requisites. 

First, one must share enough values, projects, etc., with enough of one's companions, that 

one can easily participate in meaningful, self-initiated collective endeavors, however infor

mal. Second, one must share enough values, conventions, etc. with enough of one's 

companions, that one's input into the shaping of these collective endeavors is easily under

stood and recognized as the input of a rational human being. 

Consider three cases that illustrate this conception of freedom. The first is a 
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standard case of shared intention; organizing a carpool to take neighborhood children to 

school. The parents figure out how many children are involved, whose cars are big 

enough, who can drive, when pickups will be, which parent(s) will drive on which days, 

emergency phone numbers, etc. Each parent either participates in the deliberations or 

excuses herself by registering her preferences or capacities in advance, and explaining her 

absence. If a nonparticipating parent neither registers preferences nor explains her absence 

she is assumed not to be part of the carpool, or is assumed to be indifferent among 

outcomes. 

Now consider a second case, the same except that one of the parents speaks a 

language that no other parent understands. In order for this parent to understand what the 

collective intention is (viz. to organize a carpool), let alone to have input into the carpool 

specifications, each parent must undertake extensive efforts to make him or herself under

stood through charades, pictures, etc. Soon enough, the subset of parents who share a 

language take to deciding things amongst themselves, substituting their judgments for the 

other parent's, checking with him only when, in their estimation, they cannot decide 

amongst themselves what he would want. For his part, the linguistically isolated parent 

takes to claiming he understands perfectly even when he does not, in order not to be a 

nuisance. Thus his input is limited and only partly relevant, and his ability to understand 

the shape that the collective endeavor eventually takes is constricted. 

A third case is the same as the first except that the parents are joined by one neigh

bor whom the others all believe to be "a little bit odd". This neighbor frequently offers 

suggestions, but for whatever reason his suggestions only convince the other parents that 



208 

they are right about him, and he is not worth taking seriously. Without explicit agreement, 

the other parents adopt an array of responses to this neighbor that amount to the neigh

bor's systematic exclusion from deliberations. For example, they stop talking just long 

enough for the "odd" neighbor to finish, then continue what they were talking about £is 

though nothing had been said. Some of the parents roll their eyes when the "odd" neighbor 

speaks. Some laugh quietly or mutter sarcastic comments under their breath. 

The second and third cases represent situations where one person's freedom is 

seriously constricted. This person is not physically restrained in any way, and each has 

"free will" in the same sense as everyone else. But the linguistically and intellectually 

isolated parents are less free than the others to engage in collectively self-determined 

endeavors. The linguistically isolated parent has an excessively difficult time making 

himself understood, or fiilly understanding what the others say. This difficulty cascades 

into exclusion and self-exclusion. In the carpool case these are very mild, to be sure. But 

in more-complex endeavors, such as participating in democratic debate, this parent's 

exclusion is complete and his input is utterly ignored, because very few political ideas can 

be acted out through charades or drawn with any ease. The only way this person can be 

effectively included in political deliberation is if enough fellow citizens are members of the 

same linguistic community, and together they support heritage-language institutions such 

as television stations, newspapers, etc. And as far as the "odd" parent is concerned, he is 

unfree because his statements are not understood or respected as the reasonable opinions 

of a rational human being. Whether or not they are right, the other parents' assessment 

gives them an excuse to preempt or ignore any suggestion the "odd" parent makes. 
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One may doubt that the impediments I have described are accurately characterized 

as unireedom, rather than an incapacity to act on one's freedom. It may be thought unduly 

sloppy to assimilate acting on one's freedom to freedom itself. Perhaps this is right, and 

clear thinking requires a distinction between freedom and capacity. But it is doubtful that 

we can draw a nonarbitrary line between these two. Consider how we characterize a case 

where some ordinary obstacle exists, such as stairs but no elevator to the third floor. This 

obstacle is easily surmounted by most people. If we understand freedom as the lack of 

artificial obstacles to one's pursuit of one's aims, whatever those may be, then those who 

cannot climb stairs are unfi-ee to reach the third floor. They are unfree because they lack a 

capacity that is taken for granted by the architect. If this were a mere lack of capacity, 

disability rights activists would be talking nonsense; they would be seeking a cure for a 

physiological problem through legislated building codes. Clearly, though, they are not 

talking nonsense; assumptions about normal capacities inform judgments about acceptable 

obstacles, and these acceptable obstacles serve to exclude people whose capacities are 

nonnormal. These obstacles are artificial constraints, or in other words, curtailments of 

freedom. 

Similarly, the obstacles I described are nothing if not artificial; impatience with a 

nonnative speaker, leading to exclusion; impatience with someone regarded as odd, 

leading again to exclusion. Both exclusions are the upshot of patterns of human action and 

interactions — paradigmatic forms of unfreedom, albeit with social rather than physical 

restraints. But the mere fact that there are no physical restraints around the excluded 

parents does not make them free. Similarly, the unfreedom of Harijans in India lies partly 
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in the fact that if a Harijan tried to discuss literature with a Brahmiii, that Brahmin would 

probably pretend to hear and see nothing at all, or would believe himself to be polluted by 

the contact. There is no physical constraint here at all, but there is a profound constriction 

of freedom. So it is correct to say that easy participation in the planning and execution of 

collective endeavors is an important component of, not merely an culjunct to, freedom. 

It may be objected instead that the examples of excluded parents do not describe 

permanent problems of culture: the linguistic isolation case is, for almost everybody, 

temporary. And the "odd" parent does not raise a problem about culture but about the 

inclusion in mainstream society of people at different levels of cognitive functioning.'^ 

I have three replies. The first is more empirical, the latter two more theoretic. First, 

the objection is much too sanguine about integration. Many inmiigrants, despite spending 

decades in their adopted country, never become fluent in the language. This occurs 

especially if they immigrate as adults with their children. Their children mediate between 

the parents and the dominant culture. When, eventually, the children leave home, they 

leave parents who are by now elderly and incapable of becoming particularly good in the 

new language. 

The next two replies are more important. It is not clear how political theory should 

address the patterns of exclusion in the carpool cases. They do not go to the functioning 

of any basic institutions or the allotment of the sorts of distributive shares with which 

political philosophers have been centrally concerned. Perhaps this is a problem with 

Allen Buchanan points out that the comple.\ity of a society, and so the level of cognitive functioning required to 
parUcipate in it, is itself an institutional matter and so cannot be antecedently assumed. See "Justice as Reciprocity 
versus Subject-Centered Justice," Philosophy and Public Affairs 19 (1990), 227-252; 236 (citing Daniel Wikler, 
"Paternalism and the Mildly Retarded"). 
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contemporary analytic political philosophy : its tendency to ignore informal patterns of 

domination in favor of formal patterns of distribution.'^ To say this, though, is tantamount 

to saying that political philosophy is flawed because it ignores the way institutions are 

lived by their members. In other words, political institutions must either reform cultures or 

accommodate them (or both); either way, political principles are shaped with one eye to 

the culture to which they are meant to apply. 

The third reply extends this point. There is a gap between the universalistic basis of 

liberalism and the particular achievements it demands of persons if it is to include them. 

Liberalism's great appeal lies partly in what Uday Mehta calls its "minimalist philosophical 

anthropology", meaning that it ascribes full moral status to all persons simply on account 

of birth, irrespective of race, sex, class, education, etc.'^ But this inclusiveness is at the 

same time a threat to the viability of political institutions, since those institutions become 

vulnerable to licentiousness, incompetence, abuse, or hijacking. Hence Locke is concerned 

to rebut Filmer's charge that freedom is "A liberty for every one to do what he lists, to live 

as he pleases, and not to be tied by any laws.'"^ To avoid these charges, liberals exclude 

some people on the basis of a failure to achieve the right sort or degree of functioning. 

Locke emphasizes that liberty is not license, but action within the confines of the law of 

nature, which can be apprehended by the operations of reason. "The natural liberty of man 

""This criticism is raised by Iris Marion Young, Justice and the Politics of Difference (Princeton: University Press, 
1 9 9 2 ) ,  c h . l .  

'^Uday S. Mehta, "Liberal Strategies of Exclusion," in Tensions of Empire, ed. Frederick Cooper and Ann Laura 
Sioler (Berkeley; University of California, 1997), 59-86: 63. My discussion draws on ideas in Mehta's article which 
are also implicit in Charles Taylor, "Atomism," in Philosophy and the Human Sciences (Cambridge: University 
Press, 1986), 187-210. 

'"john Locke, Two Treatises of Civil Government, ed. W.S. Carpenter (New York; Dutton, 1924), book 2, sec. 21. 
Quoting Robert Filmer. 
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is to be free from any superior power on earth, and not to be under the will or legislative 

authority of man, but to have only the law of Nature for his rule" (Ibid.). 

In addition, and crucially, freedom is compatible with more-onerous constraint in 

the form of paternal control of children (Locke, ss. 62-66). Or rather, freedom requires 

paternal constraint and guidance, because the point and justification of such guidance is 

the creation of free adult citizens. Built into the definition of "natural liberty", then, is 

guidance by oneself or others according to the law of nature. Anyone incapable of grasp

ing the law of nature is incapable of freedom. Thus theories of moral education and 

competence are necessary supplements to, and conditions upon, liberal universalism." 

Other liberals respond to analogous concerns in similar ways. Just as Locke offers 

the Thoughts Concerning Education as an essential companion to the Two Treatises, so in 

Rousseau, Entile is a companion volume to the Social Contract. More recently, Rawls 

devotes a chapter of A Theory of Justice to the reproduction of liberal citizens.Rawls 

has also been criticized by other liberals for not paying enough attention to the reproduc

tion of moral agents.*' In each of these works, the education is very much a non-universal, 

highly cultural endeavor. To say this is not to be a moral particularist. It is 

uncontroversial, among proponents of universalism as well as particularism, that cultures 

differ from place to place. From a universalistic standpoint, moral education depends on 

learning how to interpret and promote universal values such as respect or autonomy in a 

"in this way Locke's liberalism, at least, relies on a notion of "pwsitive" liberty. 

- On Locke see Mehta, 79; on Rousseau, see Peter Gay, "Introduction,'" in Jean-Jacques Rousseau, On the Social 
Contract, ed. Donald A. Cress (Indianapolis: Hackett, 1987), 1-11: 3. On Rawls, see John Rawls,.-! Theory of Justice 
(Cambridge, Mass: Harvard University, 1971), ch. Vm. 

Susan Moller Okin, Justice, Gender, and the Family (New York: Basic, 1989), ch. 
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particular context. 

A similar project of "moral education" takes place on a collective level. For 

example, Rawls and his followers attempt to set out the notion of "public reason" or 

"reasonableness", the lack of which suffices to justify the exclusion of persons, groups, 

opinions, or reasons from political deliberation.- Public reason is the willingness to give 

and respect reasons in the political sphere that can be shared by one's fellow citizens, 

provided only that those citizens endorse a conception of the good that is compatible with 

the two principles of Rawlsian liberal justice. 

The point is not that such patterns of justified exclusion or retreats from the initial 

proclamation of universality are bad in themselves. Surely neither the workings nor the 

justification of any political institutions worth having would be perfectly comprehensible 

to young children. The point is rather that the requirements of full inclusion are culturally 

informed, and inevitably so. Acculturation, whether through education into the norms of a 

society (in the case of individuals) or through a shared history of accommodation to the 

fact of pluralism (in the case of members of religious groups), is a necessary condition of 

political inclusion. Thus fiill inclusion, even given the universalistic commitments underly

ing liberal political theory, is possible only through acculturation. 

The objection that the patterns of exclusion to which I have drawn attention are 

not permanent and cultural, is unconvincing. Not only are the patterns of exclusion very 

much the result of failed, incomplete, or otherwise unsuccessful acculturation, but these 

matters have riddled liberal political theory since its inception. They have, that is, forced 

"John Rawls, Political Liberalism (New York: Columbia Universits- Press, 1993). See also Thomas Nagel, "Moral 
Conflict and Political Legitimacy," Philosophy and Public Affairs 16 (1987). 
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liberals to develop extensive theories of moral education and the minimal capacities 

required for iull inclusion in public life. That Locke, Rousseau, and Rawls can shunt much 

of their cultural baggage into the "moral education" part of their theories does not show 

that the cultural baggage is not part of the political theory. 

So far I have claimed that we are able to be free, both in will and in action, only in 

a cultural context. Even if this conclusion is correct, however, it does not do the whole 

job, because it does not ground a right to the particular culture we have. In my view this 

right is derivative on two basic interests in freedom; one which makes it impermissible 

forcibly and suddenly to remove us from the sort of context in which we can be free; and 

the other which gives us a weighty claim to be able to join with others to carry out collec

tive projects that we value. Each of us has a particular culture that constitutes the context 

in which we can be free, and shapes the values, practices and conventions that we embody 

and rely upon when we act together with others. And so it is prima facie impermissible 

forcibly and suddenly to make our culture unavailable to us, or to destroy the material 

bases of the values and conventions that make self-initiated collective behavior possible for 

people. From the standpoint of freedom there is no problem with gradual or uncoerced 

assimilation. 

I have argued that individual freedom is partly composed of easy involvement in 

collective endeavors and the planning of such endeavors, and this requires the sharing of 

many cultural traits, such as language, projects, values, etc. One might worry that my view 

falls to a dilemma that Onora O'Neill raises against communitarian views. Either these 

views are ethnocentric, because they suggest that people cannot communicate with 
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foreigners; or, if they admit that people can do so, these accounts fail to show that culture 

is necessary for freedom.^ 

O'Neill's quarry is the communitarian conception of practical reason, on which 

"there is no going behind" the norms and practices of a community. As a result, according 

to communitarians, these norms themselves constitute justice and other values for the 

community. At no point, however, have I suggested either that the norms of a community 

constitute justice for that community, or that we cannot communicate with foreigners. My 

view has similarities but is crucially different. The shared norms, projects, aims, etc., of the 

members of a community constitute a context in which individual projects, etc., make 

sense to those individuals and others. For instance, going to law school to defend indigent 

suspects in capital cases is a valuable aim that it is not possible to have in some societies, 

because there are no capital cases, no adversarial legal system, no law profession, no law 

schools, etc. But in societies where it is possible to have this aim, the young lawyer 

pursues this aim within the institutions listed, by interpreting the values of justice, equality, 

fairness, etc. in ways that are locally available or at least locally comprehensible. Similar 

interpretations of these same values lead (some) others to recognize and respect the young 

lawyer's goal as worthwhile. It does not follow, though, that the nature of these values is 

itself determined by the beliefs current in a community at a time. 

As for communication, I have at no point claimed that we cannot communicate 

across cultures; rather, I have repeatedly stressed ease. If collaboration with and inclusion 

of some person are difficult, others will (without malice, necessarily) use a repertoire of 
23 Onora O'Neill, "Civic and Cosmopolitan Justice," Lindley Lecture 2000 (Lawrence; University' of Kansas, 2000), 
4-5. 
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strategies to exclude that person from collective endeavors. This was part of the point of 

the carpool examples. Overwhelmingly, the phenomena that make collaboration and inclu

sion easy are cultural. Sharing a culture is analogous to, and partly constituted by, sharing 

a language. Having no language in common does not make communication impossible, 

because languages are not incommensurable. But it does make communication exceed

ingly difficult and expensive of energy, attention, and patience. When people make a 

concerted effort to be inclusive, they can. But one cannot make a concerted effort all the 

time, and sharing a culture makes it possible to interact with people without making a 

concerted effort all the time. Similarly, when values that originate in one culture spread to 

others (such as, in O'Neill's example, the language of rights), it is because people can 

adapt them into their own moral thinking. Neither of these facts, however, shows that 

culture is not really an important locus of the development of our freedom. Thus whether 

or not O'Neill's dilemma is compelling against communitarian views of practical reason 

that deny the possibility of extracultural conceptions of justice or transcultural communi

cation, her objection does not harm my view. 

Alternatively, it may be objected that the features of a culture can just as easily be 

turned against freedom as in its favor. Democratic cultures support freedom, perhaps, but 

some cultures involve caste systems based on clan, race, or gender. For the out-groups in 

these and other cultures, collective endeavors are more likely to involve coercion and 

oppression, not freedom. 

The objection is exactly right; some if not all cultures contain, and mask, forms of 

oppression. But this is no reason to deny that individual freedom can only be fully realized 
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in a cultural context. First, our culture not only makes it possible for us to achieve our 

ends, but makes it possible to have (some of) those ends in the first place. In order to be 

coerced or oppressed, one has to have sensible aims that are fhistrated through the 

oppression. So it is hard to comprehend the idea that a culture could only oppress; at 

worst, it could be the context in which persons develop aims, values, and intentions, and 

then it could systematically fhistrate those. The oppression in racial profiling, for example, 

requires a culture with racial divisions, a conception of equality that is theoretically open 

to all, police who are empowered to stop people, a gray area of legal infi-actions (such as 

traffic violations) that often go ignored but can be dififerentially enforced, etc. Two things 

are notable in this list: first, its contingency, and second, the fact that most of the phenom

ena on the list, despite being background conditions for the possibility of racial profiling, 

are not unmitigated bads — they have enabling aspects, as well. 

This analysis connects to Charles Taylor's criticism of "negative" liberty as a 

political ideal.Taylor notes that there are more traffic lights in London than in Tirana, 

Albania, and so "the number of acts restricted [is] far smaller. After all, only a minority of 

Londoners practise some religion in public places, but all have to negotiate their way 

through traffic" (219). Yet Britons are obviously more fi^ee than Albanians, since the 

impediments not only fail to impede valuable activity, but indeed, make valuable activity 

possible in a context (traffic) where order is necessary for anyone to achieve their aims.^ 

In short, freedom is in part freedom to achieve important things; and in my view, the 

"""Charles Taylor, "What's Wrong with Negative Liberty," in Philosophy and the Human Sciences, 211-29. 

Ronald Dworkin uses a similar example to deny that there is a right to (negative) libertj'. See "We Do Not Have a 
Right to Libertv," in Robert M. Stewart, Readings in Social and Political Philosophy (New York: Oxford Universitv, 
1986), 297-305. 
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reference class of "important" is partly constituted by culturally induced values, aims, and 

projects. The difference between oppressive and nonoppressive aspects of cultures is that 

the constraints involved in oppressive aspects systematically frustrate desires, plans, or 

aims that the culture itself encourages or requires people to form. In American culture 

those include the aims of navigating through traffic in a car to get to some destination, and 

racial profiling frustrates this aim or attacks the dignity of certain people who pursue it. 

Nonoppressive aspects of cultures also involve constraints, but these constraints either 

facilitate, or are irrelevant to, culturally encouraged aims. Traffic lights and crosswalks are 

not normally oppressive, because these constraints facilitate the very aims that they 

constrain ~ crossing town, or crossing the street. 

Thus the possibility that culture will be the source of some people's oppression, or 

will be appealed to by oppressors to justify their tyranny, should not push us to become 

allergic to the very idea of culture, or to deny that culture is also a crucial element of 

freedom. Culture is, to be sure, one value among many. But precisely because we value 

freedom we must value the development of people's capacities, projects, and values, alone 

and collaboratively with others. 

B. Freedom in the Political Realm 

I have argued that individual freedom has an important collective component. In 

order to be able to engage in public and collective behavior we must share assumptions, 

values, aims, and a certain repertoire of actions with many if not most of those around us. 

The opponent of a culture-based political theory could, however, accept this claim, and 

yet doubt whether it had any really interesting application to the political realm. Such a 
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critic could suggest that provided our casual, interpersonal behavior takes place in this 

sort of context, there is no need to design political institutions so as to line up with 

cultures. Indeed, the critic would add, we could drop any set of laws and governmental 

structures — short of totalitarianism ~ onto such a culture, and these interpersonal 

relations would survive. So there is no argument for political self-determination. 

I have several replies to this objection. It is worth beginning by restating some 

points from the previous section, where the discussion did not focus directly on the politi

cal realm. I pointed out earlier that political deliberation is a public activity like planning a 

carpool, only more complex and (probably) more important. Thus the sharing of a culture 

will facilitate political deliberation, and indeed, the lack of a shared culture will tend to 

destroy effective political deliberation between communities. Culturally isolated individu

als will not be capable of engaging in political deliberation at all. Second, we saw that 

liberalism relies on conceptions of reasonableness and moral education in order to deter

mine who is to be fiilly included in, and who partly excluded from, political life. This is not 

merely for purposes of shared activity, but also for political deliberation. 

Another point to emphasize is that the fabric of daily life is the product not only of 

assumptions, values, and aims that are partly constitutive of a culture, but of laws regard

ing zoning, subsidies for various uses, regulations, and other political instruments. For 

example, the decline of main streets and downtowns in the US since World War 11 is in 

large part the product of heavy subsidies on suburban mortgages and home building as 

well as the oil and automobile industries, and a willingness to undertake huge road and 

sewage projects at public expense. Due to fire regulations, separation of uses, and other 
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factors, it became illegal to build the sorts of main streets that had animated prewar urban 

life.'^ An inability to participate in deliberation regarding these issues can be profoundly 

alienating and result in the dissolution of one's built environment before one's eyes. For 

those who share the values in question — such as, in this example, young, white, upwardly 

mobile families of returning soldiers and their children — the reorientation of life to subur

ban single-family houses, shopping malls, and commuting to work was the realization of a 

dream. The real problem was the lack of any collective debate about how to live, with the 

result that those who were unlucky enough not to share the imposed values slowly found 

themselves with less capacity to live as they would like ~ in relative safety in the heart of a 

city, near parks and a viable commercial district, etc. 

In the rest of this section I want to argue that there is an important political aspect 

of this issue. My discussion draws heavily on a conception of interpretation that is avail

able in Ronald Dworkin's theory of jurisprudence; however, I take no position on the 

nature of law or the behavior of judges. The essence of the argument is this. Freedom 

depends on a capacity to interpret rules and regulations as making sense and having a 

point. When we caimot interpret the laws that bind us in this way, it is impossible not to 

feel that we are subject to arbitrary rule. Under arbitrary rule, in addition to actually being 

forbidden to do many things, we also experience a "chill" on a wide range of activities, 

and so our freedom is impeded even if there is no law against doing the things we refrain 

from doing out of uncertainty or fear. Thus the laws' transparency (or at least 

translucency) to interpretation is a necessary condition of "justice as regularity", and this is 

James Howard Kunstler, The Geography of Nowhere (New York; Touchstone, 1994), ch. 8. 
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a necessary condition of individual freedom. 

1. Interpretation and law 

In Law's Empire, Ronald Dworkin offers a conception of interpretation as 

construction.-^ Constructive interpretation involves the analysis of some complex whole ~ 

such as the law — and the attempt to discern a point within it. The interpreter, on 

Dworkin's picture, aims to explain what everyone has been doing when they have been 

making and following law. It is not necessary that anyone have consciously believed 

herself to be doing what the interpreter says she is doing. Rather, what is essential is that 

the interpreter's account describe the collective endeavor in a way that makes of it the best 

such endeavor it can be. This notion is heavily constrained, of course, by history. But a 

good interpretation will mine the history of the endeavor for underlying values and aims 

that provide a unity of purpose, and these vjdues and aims will be more or less consistent 

and more or less attractive. If such values are simply absent, the interpreter may be stuck 

denying altogether that the endeavor is what people believe it to be. 

The point that the interpreter "discerns" need not be a conscious aim of anyone 

who participates in shaping the endeavor. Following Stanley Cavell, Dworkin suggests 

that we can test interpretations ~ of works of art, for example — by imagining a conversa

tion with the artist (LE 56-7). In this conversation, we try out our interpretation. If, we 

think, the artist would agree that the interpretation "captures the feeling he had..., that he 

now accepts it as part of the [work] he made," then the interpretation adequately captures 

the artist's intentions, even though the artist did not think of this interpretation until now 

- Ronald Dworkin, Law's Empire (Cambridge, Mass: Harvard University, 1986), ch. 2. Hereinafter 
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{LE 56). This is how Hamlet can have an Oedipus Complex 300 years before Freud wrote: 

we expect Shakespeare would say, "Yes, that is Hamlet's problem, in part." Shakespeare 

would be responding to the interpretation's success at making sense of a pattern of behav

ior in an insightful way, such that Hamlet is a better play if read that way. And yet the 

interpretation is nonetheless constrained by the text. We could not interpret King Lear as 

having an Oedipus Complex, and to imagine Shakespeare agreeing with such an interpre

tation of Lear is to imagine that Shakespeare is stupid, or drunk, or whatever. 

Dworkin's account of interpretation is part of a theory of judicial behavior that 

informs his metaphysical account of the nature of law. But each of us interprets the law all 

the time; we are all amateur judges, after a fashion. As amateur judges, we attempt to 

discem what the law is even when we have not seen a specific written rule about some 

matter. For instance, suppose Smith sees the curb painted green. She has previously seen 

neither a green curb nor a law requiring them, but even so she infers that she should not 

park there. Smith is attempting to minimize arbitrariness, so she assumes that green curbs 

do not mean nothing at all. Nor do they, she assumes, signal variations in the criminal law. 

She thereby attributes reasonable intentions to the lawmakers, both for the laws they make 

and the ways they publicize them. She does this by applying her conception of the point of 

traffic law to her experience. If she believes that the point of traffic law is to facilitate 

commerce, she may guess that green curbs indicate loading/ unloading zones; if she 

believes the point of traffic law is to oppress a certain class of people of which she is not a 

member, she may infer that green curbs mean that she, but not the oppressed, may park 

there. Either way, her inference is colored by the attribution to the law of one or more 
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points that unite innumerable statutes and regulations into a rational whole. 

Innumerable laws bind us: by-laws regulating the riding of skateboards; tax laws 

that affect our immediate purchasing power and our security in the event of calamity; tort 

laws that tell us which events are our responsibility, and which are someone else's; etc. In 

order to navigate through a society with minimal impediment ~ and without law books 

constantly to hand — we must be able to infer what laws mean and where they apply, very 

easily. We must be able to do this practically without thinking, just as Smith did not have 

to consider very carefully whether the green curbs meant that in this zone murder was 

permissible. 

Consider some ways that societies could fail to maJce interpretation of the law easy 

for their members. First, as we saw, it is possible to publicize the laws in some arbitrary 

way: tax laws gamer different-colored curbs, or zoning codes are recorded in books of 

Constitutional law. Second, it is possible to v/rite laws without any point. For example, 

suppose it is illegal to operate a soda fountain on Monday. We try in vain to figure out 

why this would be. Monday is not the Sabbath of anyone around here; nor do soda 

fountains attract a Monday crowd of "undesirables". Soda fountains do not consume an 

inordinate amount of energy such that they should be unplugged for the Earth's sake. 

There is simply no clear reason for this law. All our suggestions here assumed that the 

point of the law was, more or less, to grease the wheels of public life in a sustainable and 

healthful way, respectful of people's values. Faced with an inability to make any sense of 

the law, though, we challenge this assumption. We may SAvitch to assuming that the law is 

a plaything for powerful people to gain advantages. Did an ice cream company pay off the 
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legislators to undermine business at soda fountains? Do larger soda-fountain companies 

benefit while smaller soda-fountain companies lose? In short, we attempt to make sense of 

an arbitrary law by altering our assumption about the point that this rule might be serving. 

If the new interpretation succeeds, we may infer that the law is illegitimate, or lacks the 

force of law altogether. If the new interpretation still fails, we are simply stumped. There 

is one aspect of our social world that constrains us, and we can make no sense of this 

constraint; it seems arbitrary. 

The apparent arbitrariness of law is tantamount to the arbitrariness of law, full 

stop. If rational people cannot navigate through their daily lives without constantly 

consulting tomes of statute law, the law is arbitrary ~ even if there is, in fact, some under

lying point that is epistemically remote, or is a point that no one would bother pursuing. If 

this is right, then an inability to easily interpret the laws that bind us approaches a failure 

of what Rawls calls "justice as regularity" ~ that is, the essence of the rule of law. And 

justice as regularity is a crucial component of freedom, since if we do not know what the 

law requires or forbids at emy point we cannot make and ceirry out rational plans without 

fearing that we may be violating the law, or the law may change while we are in the middle 

of our plans, or the law may change and apply retroactively, or whatever. In short: 

freedom requires justice as regularity, which in turn requires a capacity to interpret the 

laws that govern us as having a point that is more or less worth pursuing. Each of us is 

continually engaged in this interpretive project; to the extent that we do not realize that we 

do this, the laws achieve one of their principal aims, viz. making possible the coordination 

of behavior in rational and predictable ways. 
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The picture of individual law-abiders as amateur judges is based on Dworkin's 

account of judges' behavior. On his view, judges attempt to discern what the law is, even 

when the law is not written down. Thus the judges in Roe v. Wade did not decide to create 

a right to privacy, but determined that the existence of such a right within the Constitution 

made the most sense of the Constitution, prior judicial decisions, and legislation. Some 

writers disagree with Dworkin, denying either that judges do this, or that in doing so they 

are interpreting law rather than making it. I can remain agnostic on that debate, for my 

point does not appeal to the metaphysical problem of whether "unwritten law" is law, but 

to the epistemic problem of how we discern what some manifestation of law means, or 

what the law must be in some circumstance, given that we have never seen the statute 

where the manifestation is decreed. The green curb was the result not of an unwritten law, 

but of an unreac/law. So any metaphysical baggage borne by Dworkin's theory is not 

borne by my account here. 

Now that we have an account of interpretation, and we have applied this account 

to the law, it may be clear where culture fits. Constructive interpretation is a deeply 

cultured endeavor. If we do not share a culture with the legislators and our fellow citizens, 

the law threatens to become opaque and arbitrary. Painting curbs to signal parking codes 

is an established practice in some societies. Outsiders may simply be stumped by the green 

paint on the curb, or assume that it is part of an urban beautification plan ~ if they notice it 

at all. Of course, traffic laws share a great deal in common across countries; the problem is 

much more serious in other realms. The conduct of business is subject to rather extensive 

regulation. The amount of legislation and regulation covering these matters is typically so 
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great that an inability to infer any point running through the laws would require spending 

immense amounts of time reading and memorizing relevant laws, simply in order to know 

what may or may not be done, when, and under what circumstances. Under these condi

tions one would experience the laws governing business as arbitrary. This sense of 

arbitrariness, combined with an awareness that sometimes infractions result in jail terms or 

stiff fines, would lead to a "chill" effect, where the agent would be afraid to act, and so 

would not. Avoiding this requires not hiowing the law ~ in any complex society there are 

far too many laws to know all of them — but knowing how to infer what the law must be, 

from scant evidence or reason alone. 

There is a further point. It is not just that we must be able to see the point of those 

laws that bind us, but that we must be able to figure out, in nearly every instance, whether 

the law constrains what we are about to do. In order to be able to navigate our way 

through our daily lives we need to be able to determine which activities are likely to be 

illegal, which not, from an infinity of possible rules. The green curb could signify anything 

at all, or nothing. It could signify the power of God, or the value of money, or whatever. 

The manifestation itself, in this sense, is not intrinsically meaningful; it does not even 

narrow down the infinity of possible laws that it could signify. We are, in this respect, 

smarter than we think. We impose meaning on the law, we navigate with near-perfect 

success our way around without breaking laws, most of which are not written or indicated 

on-site. Some of our success, such as success at driving, is inculcated explicitly. But most 

of our success is not due to explicit education, but to years of training in the expectations, 

norms, and regularities of a certain culture, and of the basic point of statutes in that area. 
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Without these crutches our attempts to navigate would come to nothing ~ at best. 

2. An objection: minorities 

It may be objected that the existence of minorities shows that constructive inter

pretation of the law and other aspects of public life is not an important aspect of culture; 

cultures transcend any particular set of laws within which they may operate. If my concep

tion of citizens as amateur judges is correct, it should follow that members of minorities 

are less free, simply by being members of minorities, than the members of majorities. But 

since they are not less free in this way, then citizens' legal interpretation is not a cultural 

matter. Therefore, the objection concludes, the interpretation of law does not support 

cultural self-determination. 

My reply to this objection is to distinguish carefully between those minorities that 

are cultural minorities, and those that are minorities of other sorts, such as religious, 

ethnic, or racial minorities. To be a religious minority is not to have any different capacity 

to interpret the laws, even if it does mean that one will be less able to appreciate their 

value or justification. Ethnic minorities, at least those that are not also cultural minorities, 

similarly do not lack any capacity to interpret laws. But recall the conception of cultures I 

laid out in chapter four. A culture is the sum of strategies used by a population to survive 

and thrive in a particular place. Cultures are distinguished by their lack of everyday instru

mental interactions, their dissimilar ways of surviving in their environments, and the 

dissimilarity of rituals or practices that are partly related to environmental phenomena, 

such as harvest festivals. When a political society contains two or more cultures, it is the 

case that minorities are less able to navigate their way through the laws and practices of 
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the society. In the US today, for instance, the Amish are a cultural minority, but the Jews 

are not. Amish life is separate from mainstream American life, and Amish people in the 

city are not nearly as well-positioned to interpret laws and navigate through public life as 

their mainstream compatriots. The Amish are, then, less free in American public life, and 

this comparative lack of freedom supports the conclusion that the Amish ought to be 

empowered to create environments and institutions that facilitate their daily lives and 

interactions. 

African Americans are a borderline case. Rural Black sharecroppers certainly had a 

distinct culture, and some of the trappings of that culture survive today; some of the 

trappings of that culture have been used by whites to exclude and disempower Blacks, 

impeding Blacks' full and equal participation in public life. As Black life in the US became 

increasingly urban and Northern, instead of rural and Southern, white life also became 

more suburban, and so new differences have emerged regarding patterns of land use, 

relationships to institutions, and instrumental interactions. Nonetheless, these differences 

are not extreme, as both involve sepeu'ation from primary economic activity (mining and 

agriculture), reliance on petroleum, and participation — albeit one group as more often 

subordinate to the other — in the same economic institutions. It is therefore probably not 

true that urban Blacks today have a distinct culture from most whites. The borderline 

character of the case, though, together with the traditional oppression of Afncan Ameri

cans and the epistemic limitations that non-Black Americans face in accurately gauging the 

full extent of continued exclusion, suggests that African Americans should have the final 

say on their cultural status, and hence their primary political orientation. This is all the 
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more important given that oppression of Black Americans has typically involved alienation 

from land ownership, the destruction of Black economies, and the ridicule of "typically 

Black" physiognomies ~ all of which are closely related to geographic and environmental 

phenomena. 

I conclude that in the case of cultural minorities, it is clearly true, contrary to the 

objection, that members of these minorities are less free to navigate their way through 

majority life and institutions. In the case of merely ethnic, religious, or racial minorities, 

though, the objection is correct that these groups are not culturally disadvantaged; but 

then, I did not claim they were. To the contrary, in chapter three I explicitly distinguished 

between territorial and nonterritorial self-determination; only the former is at stake, and 

primary rights to territorial self-determination are the province of cultural groups, not 

etiinic, religious, or racial groups. To be sure, cultural differences may also track these 

other differences, but these other differences are accidental to cultural differences, and it is 

the latter sort of differences that matter for territorial self-determination. 

I offered an account of freedom on which a crucial component of individual 

freedom is the ability easily to join with others in the planning and execution of collective 

projects. I argued that this component of freedom demands (among other things) a large 

number of shared cultural traits. If the arguments of this chapter are successful, they show 

that culture must take a central place in the elaboration and implementation of normative 

political principles. Each of us has a strong interest in our culture and the freedom that is 

partly constituted by shared culture. This interest may be in some tension with other 

principles, such as justice and equality. But this is what we should expect; each value is 
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partly regulative of the others. A viable political theory must give each value its due, 

rather than imagining that one always regulates the others. 

In the rest of the chapter I want to address a particularly difficult problem for 

proponents of cultural self-determination. That is, some cultures include "illiberal" 

practices that seem to justify intervention, or at least attempts to persuade these cultural 

groups not to act as they do. When these illiberal practices exist, and especially when they 

impede the very freedom that is, on my account, the source of the moral importance of 

culture, we may have good reason to disregard culture in the name of freedom, or auton

omy, or whatever. In the next section I aim to argue that this sort of intervention is rarely 

justified, despite its alleged grounding in individual fi-eedom. 

C. The Dilemma of Liberalization 

Many if not all cultures contain or condone practices that oppress some of their 

members. Culture-based political theories therefore run into the following dilemma. On 

the one hand they do not want to condone oppressive practices; on the other hand, they 

support toleration, and oppose the imposition of liberal practices and institutions on 

unwilling people. This leads to the dilemma that the theory must choose between imposi

tions and abuses. Call this the dilemma of liberalization. The dilemma is particularly 

troublesome for me, since I am trying to give both cultural self-determination and an insti

tutional picture of the world system their due. Also, land can be a dangerous weapon in 

some forms of abuse. 

We should disambiguate two senses of the dilemma. It may be taken in either a 

pragmatic sense or a theoretic sense. The pragmatic version would hold that whatever our 
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niles of international justice, violations will occur. When they do, institutions supporting 

substantial self-determination have fewer resources than cosmopolitan institutions with 

which to enforce the rules. The theoretic version would hold that the theory cannot 

want to enforce Jiny rules, because it cannot regard the violations as violations. It must, 

rather, accept them as perfectly legitimate elements of cultures. The quick answer to the 

pragmatic problem is as follows. In the first place, it is a problem for all kinds of institu

tions, not merely culture-based ones, that rules will be broken. Any institutional frame

work must find a middle ground between being too powerfiil, in which case it can get 

misused with disastrous results, and being too powerless, in which case it will be unable to 

stop illegal abuses. It is true that my theory may lean in the latter direction. But I don't see 

why this is a problem, or that it can be fixed by philosophy. If a philosophical theory has to 

lean some way on this issue, there seems to be good reason to prefer leaning to the power

less side. For more than one philosophical theory has been grossly misapplied by ruling 

classes and powerfiil people. Other things equal, it seems better to deny them this oppor

tunity to the extent possible. 

The more serious, theoretic, version of the dilemma fi-equently leads writers to 

take refuge in long-term change. Such writers suggest that leaving cultures alone is the 

best or only chance for liberalization in the long run, or even that cultural self-

determination is permissible only if the culture is demonstrably on the path to 

liberalization. Charles Beitz rejects this "Millian" argument, but it nonetheless finds its way 

into later writings of both Will Kymlicka and John Rawls.-® Unfortunately, even if the 

"^See Charles Beitz, Political Theory and International Relations (Princeton: UniversitN' Press, 1979), 78-83.; 
Kyinlicka, LCC, 171 and 180/i3. Rawls, The Law of Peoples (Cambridge, Mass: Harvard University, 1999). 
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Millian argument succeeds, it is not an adequate reply to the dilemma. The Millian 

argument accepts that the only good culture is a liberal culture, and hence, accepts the 

default preferability of imposition. It differs from the "impositionist" approach only in 

asserting, on empirical grounds, that imposition is less likely in general to succeed at liber

alizing the illiberal than is a practice of biding our time. 

The better strategy, to my mind, is in three parts. First, we must become clear on 

exactly what counts as an imposition. I assume that the definition of imposition is 

regulated in part by the fact that there is a defeasible bias against it, and that the reason for 

this bias has to do with freedom and self-determination. Second, it is remarkably difficult 

to overcome this bias. Several powerful considerations, regarding both the freedom of the 

imposed-upon, the limitations of the would-be imposer, and the nature of the "liberal" 

values that would be imposed, support a provisioned judgment that impositions are very 

rarely justifiable. And third, a theory supporting cultural self-determination need not 

ignore the international institutions that constitute the state system. There are both empiri

cal and philosophical reasons for thinking that a world characterized by institutionalized 

cultural self-determination on a territorial basis would lessen the occurrence of the sort of 

oppression that generates a case for impositions or interventions. 

a) the nature of "imposition "Imposition" is not a binary concept, but a matter 

of degree. It is initially attractive to define "imposition" broadly, to include any act by one 

country that treats some other country differently on the basis of values not shared by that 

country. The problem is, on such a wide definition, a prohibition on "impositions" is likely 

to rule out far too many actions, thereby defeating the very value ~ self-determination ~ 
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that we aim to promote by limiting impositions. On the other hand, a narrow conception 

of "imposition" ~ limited, for example, to military interventions — would ignore a large 

number of cases where one state's action seemed needlessly to interfere with another 

state. Thus there seems to be a range of states of affairs wherein each side of some 

disagreement seems to be imposed upon. For example, it is clearly within the legitimate 

realm of US jurisdiction to heavily restrict trade with Cuba on the grounds that any 

support for the Cuban regime runs counter to Americans' values. On the other hand, Cuba 

has a strong interest in being free to pursue its citizens' values, and being barred from 

economic interaction with such a behemoth as the US heavily impedes Cuba's freedom. 

Denying the US the right to restrict trade denies Americans an element of their sover

eignty; denying Cubans access to the US economy does the same to Cuban sovereignty. 

One solution to this problem may be to point out that in a just world there would 

be no behemoths. In a world of trading partners of roughly equal power, the values of one 

would-be partner could not determine the fate or choices of all others. Unfortunately, this 

solution is less helpful when the injustice is more serious and immediate than any injustice 

in Cuba. For instance, suspending economic and diplomatic relations with a country 

engaged in systematic genocide is hardly an adequate response, even if it is the US that 

ceases economic relations. But any adequate response will be serious enough to count as 

an imposition upon the offending state. 

Relevant cases differ along multiple axes; the severity of the injustice; the immedi

acy of the injustice; whether the "injustice" reflects a genuine difference in values; whether 

the putative sufferers believe themselves to be suffering from an injustice, and on what 
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basis; what, if anything, they are doing about it; and whether their oppressor is their 

government, a domestic interest-group, or a foreign entity. Presumably, if each question is 

decided in the worst way — the injustice is severe and immediate, the oppressed regard it 

as such, but their attempts to voice peaceful opposition have met with slaughter — some 

form of imposition is strongly indicated. Even then, there remain further problems about 

precisely what should be imposed. For instance, foreign intervention in 1980s Honduras 

should have been aimed at helping the Sandinistas take power. But this raises an obvious 

problem; the US might have been willing to help the Hondurefios, but it believed that 

helping Hondurefios install a Sandinista government would not be helpful but harmful. So 

there can be further impositions regarding whose solution is implemented. 

The complexity involved here requires us to set boundaries. As I will use the term, 

an imposition occurs only if it is coercive. I understand coercion as follows: 

P coerces Vnot to do a when P intentionally puts Fin a position where i) Fis now 
incapable of doing a, or ii) V is still capable of doing a, but doing so now would 
require Fto sacrifice one or more significant interests; and iii) P puts Fin this 
position so that F will not do a; for a is some action that F could otherwise 
reasonably expect to be able to carry out without /''s participation.^ 

On this view, if in 1959 Canada had suspended trade relations with Cuba, this would not 

have been an imposition, since Canada was a relative nonentity in the global economy and 

in Cuba's trade relations. In contrast, the US could coerce Cuba by suspending trade 

relations, because doing so forced Cuba to choose between doing what the US wanted 

^On this definition, phenomena that do not think for themselves, such as social roles, cannot coerce anyone to do 
anything. This may be thought either a strength or a weakness of the definition. Constituted entities, however, such as 
states, are capable of coercion, since they have what Peter French calls an "internal decision structure". See Peter 
French, "The Corporation as a Moral Person " American Philosophical Quarterly 16 (1979). At any rate note that my 
definition asserts only a sufficient condition, not a necessary one. 
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and sacrificing much of its economic well-being and/or independence. Since there is a 

prima facie prohibition on coercion, there is a prima facie prohibition on impositions of 

values or institutions on another society. 

Suppose some case of imposition were not coercive. Suppose .,4 imposed 

something on B and did not thereby coerce B\ for instance, suppose A "imposed" upon B a 

long, boring story about v4's quest for a healthful and tasty breakfast cereal. Or suppose 

the Chinese embassy "imposed" upon the people of Washington a banner reading 

"Maoism is the future". Either of these may be annoying, or even impolite. But any harm 

done is not worthy of the attention of political philosophy. Arguably, then, once we see 

that coercion is necessary for an imposition in the proper sense, the importjmt question is 

not defining imposition but determining what it takes to override the prima facie prohibi

tion of coercion. I turn to this problem now. 

b) overcoming the defeasible prohibition. What sorts of conditions could ground a 

strong argument for overriding this prima facie prohibition? I suggest that this is very 

rarely justifiable. In order to override the prohibition one would have to show not only 

that there is some degree and kind of oppression that merits a coercive response, but also 

that there is someone or something capable of responding in a way that does more good 

than harm. Let us deal with these two justificatory obstacles in order. 

To make a strong case for imposition it is not enough that putative oppression 

occurs, but that there is oppression of a particularly immediate and widespread sort, and 

that the injustice is so entrenched that the victims, despite recognizing their oppression, 

are incapable of effectively challenging their oppressors in a reasonable amount of time. 
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These seem to be necessary conditions for justifiably imposing practices or institutions. 

For instance, the serious injustices in South Afiica in the immediate post-Apartheid era do 

not seem to merit any imposition, since these injustices are not deeply entrenched; indeed 

the victims are right now in position to challenge the injustice, or at least, are in a better 

position than they have previously been. So there is some reason to think that these condi

tions are necessary. 

I doubt that the conditions listed would be sufficient to overcome the prima facie 

prohibition on coercive impositions, but let us suppose that the conditions are sufficient. 

(To assume this makes my job harder, not easier.) Even so, in those circumstances where 

intervention is prima facie justifiable, it is doubtful that it could be brought off without 

being either grossly disproportionate or intolerably expensive. In many if not most cases of 

severe, immediate, and intractable injustice, effectively ending the injustice would require a 

degree or form of intervention that was intolerable for other reasons. For in these cases, 

the real trick is not to alter the balance of power alone, but to change the hearts of the 

perpetrators, and this can rarely be done fi^om the outside. Suppose Leon Trotsky led a 

Soviet army invading the US in 1921 in order to liberate Afiican Americans from the caste 

system. There is simply no chsmce that white Americans would have changed their minds 

about the justifiability of Jim Crow. To the contrary, the invasion would have cemented in 

their minds the justifiability of the American system, such that Russian occupation would 

have been required indefinitely, in order to keep the whites from committing genocide as 

soon as the Russians left. To the contrary, the erosion of Jim Crow required domestic 

struggle led by thousands of people raising a moral challenge that was at the same time 
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loyal to American constitutionalism. 

As important as the practical difficulties of choosing one's impositions wisely and 

being able to achieve them without intolerable cost is the problem of knowing what to 

impose. Any intervention in another culture's activities in order to impose liberal values or 

institutions would require a good sense of what those values or institutions require or 

permit. For two reasons, we should be very careful about assuming we know how to 

answer these questions. First, "liberality" of values is an evolving notion, rather than a 

static list. Just as cultures evolve by "liberalizing", so the nature of liberality evolves by 

being adapted into new cultural settings.^ For exsunple, in many respects the Iranian 

reformist president Mohammed Khatami, and more importantly the large population 

whose interests he represents, are "illiberal": they believe in Islamic government. But the 

appropriate response to them is surely not condemnation; it is, instead, to watch and cheer 

them on as they struggle to shape a conception of liberality that has room enough for 

characteristically Iranian and Shi'i ideas and values, whether those seem to us too conser

vative or too progressive to count as "liberal" just yet. When they get done, we can hope, 

Iran will be a "liberal Islamic state" — and we will know one when we see one. By the 

same token, the fact that England has an established Church has not made liberals deny 

that England is liberal, but made them insist that liberalism is compatible with Establish

ment in some forms.^' Any attempt at this time to impose "liberal" values or institutions on 

this claim seems loo constniclivist or skeptical about value, at least we can say that our understanding o/'liberal-
ity changes. This is all the argument requires to have its force. 

In this light, Thomas Pogge's discussion of divided government is instructive. Against Hobbes's logical puzzle 
purporting to show that divided sovereignty is impossible, Pogge replies, "This argument... has been overtaken by 
the historical facts of the last two hundred years or so, which show conclusively that what cannot work in theory 
works quite well in practice." Thomas Pogge, "Cosmopolitanism and Sovereignty," Ethics 103 (1992), 48-75: 59. See 
also Thomas Hobbes, Leviathan, ch. 14, 26, 29. 
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Iran would be like putting wings on a dinosaur — the wings would not speed the 

dinosaur's evolution into a bird, and when the dinosaur does evolve into a bird, its wings 

will not look like the ones we would have put on. 

There is a second epistemic difficulty with the imposition of liberal practices. The 

sorts of institutions that animate "Western liberal" societies are not liberal in any particu

larly robust sense. Western societies are grossly illiberal, by almost any liberal theory of 

justice that has ever been proposed. (Perhaps only Gauthier's theory would permit a 

society that looks anything like the one we know; but his explicit purpose is "to defend 

Western market society by representing its ideal nature in relation to reason."^-) The liber

alism of these societies is an ideal rather than a description. More importantly, wealthy 

societies seem to depend for much of their wealth and power on a world system that keeps 

the poor countries poor and weak. "Liberal" institutions in, for example, the United 

States, are at best analogous to Athenian "democracy" ~ which was dependent on the 

labor of thousands of slaves, and included the systematic oppression of women, and so 

was not democracy at all. If the liberal societies of the West can survive in their current 

form only due to global injustice, then these societies are not liberal at all; and we do not 

know what it would take to implement truly liberal institutions, any more than the ancient 

Athenians knew how to implement true democracy. Thus attempts to "liberalize" foreign 

countries seem to labor under a heavy epistemic burden; beyond very broad brush strokes, 

we have little idea what direction they should move in order to liberalize; and even when 

changes seem unequivocally to be moves in the direction of liberality, we may not know 

^"David Gauthier, Momls by Agreement (Oxford; University Press, 1986), 353. 
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how to prioritize these.^^ 

For all these reasons, empirical as well as moral, it seems dubious that much of a 

case can be made for the imposition of liberal values or institutions. When imposition is 

understood to entail coercion, there is a prima facie bias against it. Justifying coercion 

requires, at a minimum, especially serious and immediate oppression that cannot be 

overcome by the victims in any reasonable period of time. Even if this test is passed, 

however, there remain difficult moral and epistemic problems regarding what to impose 

and who can impose it. Genocide and perhaps even some less-extreme circumstances may 

be so urgent that the presumption against imposition can be overcome. But even under 

these circumstances it is not obvious that violent intervention is the best option. 

I should emphasize what I do and do not claim. I have argued only that cultural 

groups have prima facie rights to territory wherever they have long-standing patterns of 

mutual interaction with the land. Prima facie rights to territory are not sufficient for full 

statehood, much less impunity. One point of divergence between my view and communi

tarian views is that my view embodies a robust awareness of the global institutional frame

work that underlies a state system. The global, institutional character of territorial 

jurisdiction was a key motive of the argument in chapter one. So I do not simply say that 

the internal constitution of a group suffices to justify sovereignty. The group is granted a 

certain status as territorial authority, and in return must participate in a scheme of global 

wit, the US prioritizes the holding of elections and the breakdown of tariff barriers. But it is far from clear that 
these changes ought to be given so high a prioritv-. Recent experience suggests that the best {X)lic>' is to educate 
women and put economic development in their hands. But this approach takes long periods of commitment by people 
w ho are deeply involved in a societ>' at the grassroots level. So it is not a matter of imposition except in the ven' 
limited sense — which seems not to be coercive by my definition — described by Martha Alter Chen in .-1 Quiet 
Revolution: fVomen in Transition in Rural Bangladesh (New York: Schenkman, 1983). 
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justice. This is a further necessary condition of legitimate statehood. 

c) the progressive character of self-determination. In the current debate, the 

proponent of cultural self-determination risks coming across as conservative, or tolerant of 

tyranny. This perception is an artifact of the terms of the debate, as presented by the 

dilemma of liberalization. The picture of nonliberal cultures is a picture of "hierarchical" 

societies ~ a terminology used even by John Rawls in defending the legitimacy of such 

societies in a liberal world order. I want to reverse this perception by arguing that propo

nents of cultural self-determination have at least as much claim to the mantle of democracy 

and freedom as their cosmopolitan interlocutors. The first step in reversing the perception 

is to point out that culture-based theories are naturally fiiendly to democracy. 

Cultural self-determination has a point, namely, to promote the freedom and 

collective self-determination of all persons within a world system that aims to give equal 

weight to the freedom of each. I have so far said little about what global institutions would 

have to look like in order to implement this ideal; I shall postpone this task even further, 

until chapter six. Two points are important here; first, my theory, as laid out thus far, is 

fiiendly to values like democracy; second, cases of extreme oppression are likely to be 

quite rare in a world that embodied my theory. I think it is fair to say that my theory so far 

is not unfriendly to democracy or other key elements of global justice. Indeed, my theory 

as laid out so far suggests an indirect argument for democracy. Territorial jurisdiction 

matters because cultures interact with local environments in ways that ultimately reflect 

the ways of life of the cultures themselves. One way of knowing whether the patterns of 

land use practiced by some group actually do mesh with the culture is to foster democratic 
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control over land-use decisions. One reason to mistrust dictatorial regimes is that they 

frequently expropriate land in order to promote moneymaking ventures or their own self-

aggrandizement. Such actions are not representative of cultures, but of the pathology of 

the dictator or the institutional structures that encourage such behavior. We must bear in 

mind that cultural production is carried out at all levels of society. Culture is not merely 

the dominant ideology of the ruling class, but the sum of strategies for coping and thriving 

in an environment. This avoids the idea that the land-use schemes of dictators represent 

the culture. This said, I cannot develop the democratic character of my theory until 

chapter six. 

Second, a case can be made that the number of cases of immediate and intolerable 

oppression is likely to be very small in the sort of world order I would support, despite the 

heavy burden of proof on interventions. Many if not most of the brutal injustices carried 

out in the name of cultural groups today are in large part reactions to the pressures of 

historical imperialism, the Cold War, and the global economy. We have good reason to 

think that a regime of global justice such as the one I support ~ with stable and effective 

local territorial jurisdiction ~ would take pressure off social "out" groups, and/or 

empower them to win their own rights. 

Consider Iran. In 1953 the CIA and the UK Secret Service forced Mohammed 

Mossadegh, a popularly elected social democrat, from office, and reinstated the brutal and 

tyrannical Shah, who had fled the country. Mossadegh's cardinal sin was to nationalize 

Iranian oil. US and British involvement in the coup were disastrous for the century-old 

Iranian constitutional movement, in whose eyes '"The Mother of Parliaments' and the 
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children of Thomas Jefferson denied an entire nation the remote possibility of 

democracy ."^ The coup destroyed the credibility of secular constitutionalist ideology in 

Iran. After the coup the Shah, with US support, proceeded to abuse human rights, curtail 

personal and social freedoms (including the freedom to wear traditional attire), squander 

national wealth in the face of great poverty, and bully and co-opt religious clerics. The 

people reacted in 1979 with a revolution that allegedly "reasserted" Islamic rule. But it 

was no reassertion at all. Velayat-e faghih — "nile by the Islamic jurist" — was the political 

theory of Ayatollah Khomeini, developed primarily during his years in exile after emerging 

as a leader during the 1963 rebellion (itself due to the Shah's tyranny). While Khomeini's 

theory certainly drew upon the Shi'ite tradition, his interpretation of the doctrine of 

Velayat-e faghih was radical and broke sharply from anything Shi'ism had seen or author

ized previously. Much of Khomeini's work drew equally heavily on an Iranian brand of 

Marxism that offered a vocabulary of opposition to first British and (Tsarist) Russian, then 

American, imperialism. 

Khomeini's popularity also was no mere "traditional" matter; it was due in large 

measure to his role in the rebellion of 1963, and his vehement opposition to the US and 

Israel ~ the Shah's principal allies. The subsequent crackdown on the freedom of women 

and girls must be seen in this context. The main target of this crackdown was the Tehran 

bourgeoisie that had gained status, wealth, and a taste for Western commodities under the 

Shah. None of this goes to show that the brutality or tyranny of the Islamic revolution in 

^Hamid Dabashi, Theology of Discontent (New York: NYU, 1993), 495. On Khomeini, see ch. 8. 

"^Roy Parviz Mottahedeh, "Iran's Foreign Devils," Foreign Policy 38 (1980), 29. 
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Iran is justified. The point is rather that the frequency of such "reassertions" is likely to be 

much less in a world without overreaching imperialist powers and the local client classes 

they create. The epithet "illiberal" applies egregiously to the conduct of western powers, 

and this illiberality explains part of the reaction.^® In this context, the "reassertion" of 

putative traditions ~ especially those that harm women, such as Islamist family law and 

female genital mutilation — is to some degree a reaction to the overbearing economic, 

cultural, and political power of the global North. It may not be true that liberalization 

happens when societies are left alone. But it is clearly true that often, //liberalization is a 

reaction to political and economic oppression. 

Moreover, many distinct cultural traditions have developed the ideas of toleration, 

equality, and individual well-being, more or less indigenously. It is a conceit of Westerners 

that these ideas are somehow endemic to the "western liberal tradition".Indeed, since the 

"Enlightenment", it is the predominantly white. Christian countries — through genocide of 

indigenous peoples, the slave trade, imperialism, Nazism, Stalinism, and current global 

economic imperialism — that have perpetrated nearly all of the most horrifying human 

rights violations. And they have laid groundwork for some of those that they did not 

perpetrate, such as the genocides in Cambodia and Rwanda. In this context it is misleading 

to focus attention exclusively on the much smaller-scale — though to be sure still terribly 

unjust ~ injustices that we tend to ascribe to illiberal cultures. 

Other examples of partial western responsibility in "'reassertions" of illiberal "traditions'" abound. On the sex trade 
in Thailand, see Betty Rogers, "Harvest of Shame." A/s. 9, Oct-Nov. 1999, 44-53. See also Serge Kovaleski, "Child 
sex trade rises in Central America," .Vfancfiester Guardian Weekly (originally in the Washington Post) Jan. 13-19, 
2000, 29. The same story can be told about other practices, such as female genital mutilation. See, e.g., David Gough, 
"Sect promotes village values: Kenyan group sees salvation in witchcraft and female circumcision", Manchester 
Guardian fCeeA'/y November 18-24, 1999, p.3. 

^^See Amartya Sen, Development as Freedom (New York; Knopf, 1999), ch. 11. 
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So a world of effective local territorial jurisdiction, where cultural groups are 

relatively secure and overbearing powers do not engage in imperialist behavior, is likely to 

feature many fewer brutal "reassertions" of illiberal "traditions". For it is the greater, and 

more systematic, brutality and illiberality of imperialist powers that often spur such 

reactions in the first place. The discussion of Khomeini, however, also suggests an impor

tant point that is the basis of another reply to the dilemma. Khomeini's theory of Islamic 

Government was not a straight assertion of any tradition known to Shi'i Muslims. Rather, 

it was the topical (and self-serving) application of certain principles embedded in that 

tradition, combined with a good deal of creative reinterpretation. It is extremely rare that a 

single political or moral theory embodies the traditions of a particular culture. Rather, 

different theories draw on different aspects of the culture in different ways. Every culture 

(except perhaps the smallest nonliterate ones) contains multiple sources of political princi

ples, and multiple interpretations of them. Every culture, that is, contains ample resources 

for lively domestic debate, and hence progress, on moral and political issues. 

As a result of this, ideologies that are dominant in any one culture ~ that is, ideolo

gies which are used to justify the system of government and the policies of the rulers ~ 

typically appeal to moral concepts that are in themselves attractive. That the rulers inter

pret these values spuriously and venally can be seen and challenged from an 

internal perspective by domestic dissidents. In Michael Walzer's terms, this near-universal 

phenomenon implies that the "shared meanings" of a culture tend to be "radical 

principles". In other words, the values to which members of the group appeal in order to 

justify political, economic, religious, familial, and other relationships typically do speak to 
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the well-being of all members of the culture who are generally recognized as full members. 

In "illiberal" societies, the problem is often not that the society has unattractive values, but 

that the elites interpret the society's values in unattractive ways. When members of the 

society carefully examine the principles to which the unjust elite appeals, the members of 

the society tend to discover that those principles do not, in fact, support unjust rule as they 

are claimed to. To the contrary, the principles imply the need for reform. In short, brutal 

rulers tend to betray their own (alleged) ideals, making these ideals radical.^® 

The previous paragraph was besmirched by the phrase "members of the culture 

who are generally recognized as full members." This phrase would rightly raise liberal 

eyebrows. But the qualification points to an important aspect in the history of moral 

progress: in many cases, moral progress is not a matter of discovering new values, but of 

extending principles, which are already abroad in the culture, to people they did not previ

ously cover.^' This has happened in the US, however imperfectly, with Blacks and women. 

Defenders of the rights of out-groups tend to succeed by showing the in-group that its 

own principles cannot justify its behavior. 

It may be objected here that smaller societies, especially those organized around 

shared identity, can get any bizarre or evil idea, and follow through with it. For example, 

Rwandan Hutus carried out a highly organized genocide, killing a million Tutsis in just 

over two months. Without larger-scale institutions governing these areas, societies may go 

mad with some frequency. My reply is that such madness is perfectly possible in larger 

38 Michael Walzer, Spheres of Justice (New York; Basic, 1983), ch. 1. Walzcr connects this idea to the idea of 
boundaries between separate "spheres", but the argument stands independently of clear boundaries between spheres. 

^'Michael Walzer, Interpretation and Social Criticism (Cambridge; University Press, 1987). 
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societies, and precisely the closeness of small societies could be a bulwark against, or put 

a damper on, such fits of madness. Certainly the fact that government institutions in 

smaller societies have less power than their large-society counterparts suggests at least 

that small societies will be less able to carry out the worst excesses of violence and 

tyranny. In contrast, consider Stalinist Russia. Russia is so huge that the ''gulag archipel

ago" covered a large area, but was out of mind for most subjects of the regime. Massacres 

happened, but they were distant enough that people did not know or identify with the 

victims. People were oppressed, but they were too far removed ~ both socially and 

geographically ~ fi-om the seat of power to fight eflfectively. And the institutional appara

tus was of necessity so large and bureaucratic that its pressure points were not obvious, to 

say the least. A smaller society could avoid or mitigate these problems. The seat of power 

would be closer, the prison camps harder to ignore; some victims would be one's neigh

bors, fnends, or acquaintances, and the standing institutions would not be Byzantine 

bureaucracies. There is, then, no reason to think that smaller societies are somehow more 

open to bouts of madness than larger ones. Indeed, the opposite may be the case. But 

more likely, the probability of such outbreaks is not a fijnction of the size and number of 

societies. 

I have responded to the "dilemma of liberalization" by generally opposing the 

imposition of liberal practices and institutions, while suggesting that the institutions I 

propose would prevent or mitigate oppression. Intervention would be justified only if (but 

not if and only if) the cases of injustice were particularly widespread and immediate, and 

indigenous opposition were impossible or nearly so, for the foreseeable future. But the 
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bias against intervention does not imply that oppressive practices will be particularly 

widespread. Probably the opposite is the case, given that I would rein in the overbearing 

power of coercive institutions that have caused enormous misery and spurred "traditional

ist" reactions. But this is not the same as expecting liberalization on the model of the 

Millian argument. For there is no reason that the domestic opposition would be liberal as 

such. It might be communist, religious, traditionalist, or of many competing views. And 

even if it is "liberal", its liberality may be an altogether new and unexpected thing. The 

important thing is the presence or possibility in each society of effective indigenous 

opposition to oppression. 

In this chapter I have argued that participation in a culture is a crucial element of 

individual freedom. Freedom, on this conception, includes easy participation in the 

planning and execution of collective and/or public activities. Political institutions ought to 

promote this aspect of freedom. Of course, this aspect of freedom is partly regulated by 

other values. But then, this aspect of freedom also helps regulate other values. It would be 

surprising if these values were not in some tension. 
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Chapter VI: Territory in the Theory of Global Justice 

Justifying claims to territory is an urgent problem for political philosophy. So far I 

have sketched and defended a geographically sophisticated conception of culture and 

argued that cultural self-determination is an important political value because it under

writes individual freedom. But I also explicitly reject nationalist and communitarian views 

that fail to pay due attention to the institutional character of a state system or any world 

order. So if I hope to implement cultural self-determination I must explain, in outline, how 

prima facie primary rights to territory fit within a conception of global justice. In this final 

chapter I attempt to offer an institutionally sophisticated solution to this problem. I explain 

how to strengthen a prima facie primary right to territory into an all things considered 

right to set up and maintain a territorial state. The main principles regulating the conduct 

of states are tied to the main principles supporting cultural self-determination that I have 

discussed in earlier chapters, such as the freedom of cultural groups to determine their 

land-use patterns and the character of their physical environment, individual fi'eedom, and 

the survival and evolution of cultures through mutual interaction with their environment. 

In other words, there is a harmony between the rights that cultural groups claim for 

themselves and the obligations that other groups ~ and the world system, such as it is ~ 

demand of them. 

I begin by laying out the array of claims that territorial rights comprehend. In 

section B I explain the role of the environment in justifying claims. Apart from any 

environmental considerations within a theory of distributive justice, the environment plays 

an important theoretic role. More than other parts of the theory, the environment 
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generates principles for maintaining claims. As we saw in chapter one, territorial claims 

are not one-time-only assertions. Rather, they constantly shape actions and expectations.' 

Thus what I called in chapter one "maintenance" principles are as important as the princi

ples for establishing claims in the first place. Indeed, in the world as we know it ~ where 

politics is already underway ~ the maintenance principles may be much more important. 

Finally, in section C I show that the theory of justified claims to territory is compatible 

with the most plausible available account of international institutional legitimacy. The 

theory presented here fits within what might be called an internationalist theory of global 

justice. This term captures the dual focus of my theory: universalism about justification 

and in acknowledging the global basic structure; but also institutional localism in the name 

of grassroots democracy and self-determination for cultural groups.-

Cultural groups that interact in mutually formative ways with their environment, 

and thereby underwrite the fi^eedom of their members, have prima facie primary rights to 

territory. Prima facie rights are binding only if undefeated. In a world of distinct cultural 

groups with competing aims and conflicting claims, we need to determine what considera

tions would strengthen a prima facie right into an all things considered right, and how to 

adjudicate among, or balance, competing prima facie rights. The former problem is 

general; what are the rights and obligations of states in a state system? The latter problem 

is specific: what do these rights and obligations mean for cultural groups that assert 

' G.A. Cohen has made this point repeatedly, for example, in "Capitalism, Freedom, and the Proletariat," The Idea of 
Freedom, ed. Alan Ryan (Oxford; University Press, 1979), 9-25: 10-11. See also Jeremy Waldron, "Superseding 
Historic Injustice," £;/i/cs 103 (1992), 4-28; 15-16. 
•> 

" Alan Gilbert calls his theory "democratic internationalism," and 1 find common cause with much of his discussion 
in Must Global Politics Constrain Democracy? (Princeton; University FYess, 1999). 
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territorial rights that are in tension with the analogous rights of one or more other groups? 

The general problem insists that we treat a system of political jurisdiction, recogni

tion, boundaries, and control over land use as a global institutional scheme. Participation 

in this institutional scheme and nonderogation from its morally progressive aspects are 

conditions for the creation and maintenance of rights of self-government in a territory. I 

deal with these problems in parts B and C1. The specific problem raises the possibility that 

competing claimants with similar connections to the environment may assert rights to the 

same spot. While we can make ordinal gradations of the quality or force of the prima facie 

claim based on the strength of a cultural connection or other factors such as those that 

emerged in chapters three and four, we cannot precisely quantify the size or strength of 

the relation between people and land. Thus would-be claimants must accommodate all 

similar claims. I deal with the requirements of this accommodation in parts C2 and C3. 

A. The Territorial Realm of Jurisdiction 

In chapter one I distinguished between the scope and the realm of jurisdiction. 

Whereas the scope is the extent, measured by surface area or some other unit, the realm is 

the subject-matter, that is, the kind of activity over which the authority exercises jurisdic

tion. I have said repeatedly that territorial rights are rights to exercise jurisdiction not over 

everything that occurs within state boundaries, but merely over the territorial realm. ̂ In 

this subsection I delineate the territorial realm by naming and explaining the kinds of 

activities over which a territorial authority has jurisdiction. Ultimately, the justification for 

bundling these forms of activity is that they are individually necessary for, or at least highly 

^ This is not to say that the territorial authority- cannot also exercise another form of authority, but that bundling 
would require a separate argument. 
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conducive to, self-determination of cultures with respect to their physical environment. I 

list three rights that, while intertwined, can be discussed separately. These are rights of 

shaping the physical environment; regulating entry and exit; and securing the miscellane

ous material requirements of the culture. None of these rights is absolute, unlimited, or 

regulative of all others, but each is an element of full territorial rights. 

First, a word about jurisdiction. "Jurisdiction" refers not only to legislative control 

over an area, but to enforcement of the law and the authority to determine when the law 

has been violated. In this respect jurisdiction is similar to sovereignty, except that the latter 

carries more conceptual baggage. For instance, sovereignty is sometimes taken to imply 

that there is no higher authority. On the other hand, jurisdiction and sovereignty pull far 

apart in the world today. "Popular sovereignty" asserts that the people ought to rule, but 

under popular sovereignty no particular jurisdiction need be given to the people. Similarly, 

in the British Commonwealth, the sovereign is the English monarch, but she has no juris

diction over the decisions of any legislature or court, including the English ones. So in a 

sense ascribing sovereignty requires us to decipher rituals and pay homage to the right 

person or entity, while ascribing jurisdiction requires us to understand a division of labor. I 

am interested in the division of labor, not rituals that serve more to express a culture than 

to determine just exercises of authority. 

1. Shaping the physical environment 

Regulating land use is the paradigmatic element of a right to territory. The territo

rial authority allocates land for a variety of uses through, e.g., zoning laws. Each use is 

then regulated in terms of the distribution and redistribution of control and the kinds of 
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use that are permissible. For example, the authority makes contract law or rules about 

staking original claims, and then adds a body of property law determining what sorts of 

things owners may do with their land, and how they may dispose of it. Those who misuse 

land resources are ultimately answerable to the state, whether or not the justice system is 

centrally administered. Land use is especially important because from the land come many 

of the basic requisites for survival: agricultural crops and natural resources, to name two. 

And the shape of the land, as we saw in chapter four, is closely connected to the character 

of the culture that inhabits it; arid mountainous terrain does not affect its inhabitants in the 

same way as temperate plains. 

The right to shape the land is a collective right. Each individual may be granted 

dispensation through property rights to operate within a protected sphere of self-

determination with respect to Ismd. But no political theory could permit absolute individ

ual rights to shape the land. We shape our physical environment ~ countryside, cityscape, 

and wilderness ~ as a community. This is not simply to assert the obvious fact that there 

are macro effects of our micro decisions. This is certainly true. But through collective 

decisions about tax policy, subsidies, food policy, trade relations, property rights, and 

many other matters, we create a community with a certain physical structure. On Pogge's 

useful distinction, we not only establish certain rules about land uses, but we set up 

separate institutions that, through incentive structures, engender collective outcomes. The 

law and other institutions make certain micro decisions rational, and others irrational; the 

culture makes certain micro decisions meaningful, and others meaningless. Together, these 

processes shape the land. Thus shaping our environment is a collective endeavor. The 
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right to do so is a collective right attached to a claim to territory. No individual has the 

right to determine the shape of the physical environment, except within the bounds set by 

the political society. These bounds may be extraordinarily wide, but nonetheless the 

cultural group through its right to territorial jurisdiction is the repository of the right to 

shape the local environment. If it in effect farms this right out to its individual members, 

that is a collective decision just as much as total collectivization would be. 

It is important to flag the issue of global distribution of resources. Because 

resource availability is in many cases straightforwardly bound up with land use, there are 

strong reasons to attach resources to territorial jurisdiction. However, we must be careful 

to distinguish between control of resources, access to them, and benefit from them. 

Claims to territory are important in part because people have an interest in being able to 

control access to local resources. But the appropriate principles for determining rights to 

benefit from the exploitation of resources are not immediately solved by a theory of justi

fied claims to territory. I shall discuss this in more depth in part B. 

2. entry and exit 

A concomitant of jurisdiction is a right to regulate (or to participate in the regula

tion of) entry and exit. This includes goods, which may be kept in or out. But more 

controversially it also includes a right to control the movement of persons. Whether we 

include this right depends on further arguments about the permissibility of a certain kind of 

constraint. Some might argue that any politically decided restriction on the freedom of 

movement of non-felons is always illegitimate. Let us grant this for a moment. Even so, it 

does not follow that societies have no right to hww who has crossed their borders. 
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Societies may have strong interests in knowing whether new immigrants are refugees, or 

the members of the death squads from whom the refugees are fleeing. Societies also have 

strong life-and-death interests in knowing whether new immigrants carry the "Ebola" 

virus, or are bringing rabid animals. Border controls, at least for informational purposes, 

are a necessary element of effective public health and other policy. These strong interests 

ground at least a right to control and monitor the border, even if not ultimately to deny 

entry to anyone. 

The same is clearly the case for goods. Even ardent free traders must accept that 

societies have a right to know what sorts of goods, in what quantities, are crossing their 

borders. To deny this requires not an argument for the free movement of goods — for at 

issue is only a right to track goods. To deny this requires the rejection of strong interests 

that both individuals and societies may have. Societies may have life-and-death interests in 

knov^ng whether a given shipment contains vials of smallpox or HIV. Again, even if we 

ultimately deny any right to intercept these, nonetheless there is a right to know what is 

crossing the border, so as to take adequate precautions. Moreover, even (or especially) 

ardent free traders must admit that there is a right to determine whether shipments contain 

products that one society is "dumping" on the other in an effort to undermine competition. 

This requires the power to intercept shipments of goods. Thus the right to control the 

entry and exit of goods and persons is an important and justifiable element of territorial 

jurisdiction. 

It may be objected that control over borders tends to increase the police power of 
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the state, with a resulting loss in the citizens' political and personal freedom/ It is hard to 

see why this tendency would be necessary or inevitable, though to be sure there are clear 

examples where it has transpired to a disturbing degree. Let us grant that this tendency is 

always a nonnegligible risk. Nonetheless it is a risk that, while worth minimizing, is also 

very often worth taking. From an individualistic standpoint, enforceable borders buttress 

the stability of expectations regarding the provision of public goods, prices and availability 

of consumer goods, the size and character of the labor force, the incidence of toxins in the 

local environment, and other matters. Moreover, if experience is a guide, we have a diffi

cult time distinguishing "economic liberty" from "personal liberty". Freedoms mean differ

ent things in the two contexts, but if they are not easily separated then it may be 

impossible to open borders to promote "personal liberty" without permitting the 

emergence of widespread foreign ownership of natural resources and other important 

goods. The point is not that foreign ownership is bad, but that whether and to what degree 

it ought to be permitted, and under what conditions, is again a matter for local determina

tion. Thus even if the enforcement of borders brings a nonnegligible risk of the escalation 

of police and military power, this risk can be minimized, and may be the necessary cost of 

important goods. 

3. Miscellaneous material bases of cultures 

A cultural right to territory is a right to shape local institutions, and determine 

land-use patterns, in accordance with the values of local cultures. These uses of land and 

institutional forms may look very different from one culture to the next, and hence may 

This claim is due to Max Weber. It was called to my attention by James Bohman, in a personal communication. 
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require different material bases. A cultural group that has rights to territory has a right to 

establish institutions that reflect and embody local culture in their form and substance. If in 

the case of some culture, these institutions require highly specific material goods, then one 

aspect of that group's territorial rights may be a guarantee of access to, or rights of first 

refusal of, some resource. For the most part this right would seem not to be particularly 

demanding, since cultures that have developed in a certain place would not usually come 

to develop a basic need for materials that are unavailable there. But where claims conflict, 

as between the Israelis and Palestinians or Navajo and Hopi, it is very important to adjudi

cate in a way that ensures access to enough of the particular resources that make possible 

continued viability and meaningtulness of the culture. (I shall say more about standards for 

adjudication below.) Moreover, I distinguished above among control over, access to, and 

benefit from natural resources. We saw that control over resources is closely connected to 

the right to shape land use. Now we see that access to resources is closely connected to 

the right to practice a viable culture. In neither case are these rights absolute, but they 

establish special claims the satisfaction of which is an important aim of a theory of primary 

rights to territory. 

A territorial claim paradigmatically includes the right to legislate, adjudicate, and 

enforce laws, and to determine standing before the laws, within a certain scope and realm. 

The scope, or extent, is given by a separate and specific argument about the size of the 

cultural group in question and its relation to the land it claims. The realm, or subject-

matter, is given by the requirements of effective control over land-use in a region. It is the 

realm of territorial jurisdiction that generates the other rights that are bound up with 
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justified claims to territory. These rights include the right to shape the physical environ

ment, the right to regulate and control entry and exit, and a right to have access to the 

material requirements of the culture. 

In the rest of the chapter 1 deal with the obligations attached to primary territorial 

rights. While many of these obligations are at the same time liberating in certain respects, 

they are nonetheless obligations attached to the strengthening of prima facie territorial 

rights into all things considered rights, for example to set up a territorial state. 

B. Obligations in a Global Institutional Scheme 

Earlier I distinguished between obligations that arise because of the general 

problem that the world is an institutional scheme and each society plays a part in the world 

order, and obligations that arise due to conflicts or competing rights between two or 

several cultural groups. The two forms of obligations are closely connected; as we shall 

see later, the shape of the world system as I conceive it is partly a response to the need to 

deter injustice and minimize its occurrence, while retaining the capacity to enforce just 

solutions to conflicts. The capacity to enforce is in tension with the tendency to minimize 

and deter injustice. Nonetheless, I keep the two sources of obligations separate. Some of 

the obligations of states arise because the state is part of a world order the fundamental 

values of which are individual freedom, cultural self-determination, global justice, and 

environmental sustainability. Other obligations arise because one cultural group's exercise 

of self-determination may impinge on another's, or because one state is expansionist. 

Because the first set of obligations is independent of any conflict or even interstate interac

tion, the two sets of obligations should be kept separate. This part of the chapter deals 
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with the general obligations of states in a state system. The obligations are based on 

environmental sustainability, participation in a scheme of global justice, and support for a 

justice-based system of recognitional legitimacy. 

1. Environmental sustainability 

There are many reasons to support sustainability. Some of these reasons are 

ecocentric. Ecocentric reasons rely on the thesis that nonconscious natural objects or 

systems can be inherently morally valuable, that is, valuable irrespective of any human 

interests or plans. Other reasons are anthropocentric, meaning that they are independent 

of the ecocentric thesis, and are compatible with the thesis that only humans are inherently 

morally valuable.^ I am sympathetic to ecocentrism, but in this work I want to avoid 

dependence on this controversial thesis. So I offer only anthropocentric arguments for an 

institutionalized requirement of sustainability as a condition of full territorial rights. 

The definition of "sustainability" is also controversial. As I use the term a practice 

is sustainable if its existence is compatible with its continuation for the foreseeable future 

without imperiling a way of life. A combination of practices is sustainable if the whole set 

of them considered together, not each one considered separately, is sustainable. In other 

words, suppose a country had 100 000 acres of forest, and cut 10 000 acres per year, 

providing jobs for 10 000 people. This practice in itself is unsustainable, since those 10 

000 people will be out of work in ten years. But if at the same time the society replants 11 

^ This tenninology is nearly ubiquitous in the environmental ethics literature. Andrew Vincent discusses moderate 
and hard-line anthropocentrism, as oppo.sed to ecocentrism, and their relations to liberal political theorv'. See Vincent, 
"Liberalism and the Environment," Environmental Values 7 (1998) 443-59. The dichotomy leaves out animal-rights 
or "sentientist'" views, such as Peter Singer's, which both environmentalist camps typically reject. Since I aim to 
provide an anthropocentric defense of sustainability', the precise contours of the debate are not important here. 
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000 acres per year, then the combination of practices is sustainable. A state meets its 

obligation of environmental sustainability, then, if the combination of its practices is 

sustainable. 

It may be objected that there is no such thing as sustainability; in the long run, 

geological changes wipe out everything we do. Thus the concept of sustainability wrongly 

assumes stasis in an inherently dynamic world. It may be that, considered as lasting from 

now until the sun dies, nothing is sustainable. Between future geologic and climate 

changes, no safeguards that humans could develop or even conceive can reasonably be 

expected to avoid overtaxing their resource base. But even small units of geological time 

outlast many human lifetimes. If we set up regimes to avoid depletion or destruction of 

necessities such as soil, oxygen, and fresh water for as long into the future as we can 

expect our geological period to continue, then our regimes are relatively sustainable, that 

is, sustainable relative to specific geological circumstances. In contrast, if we are on a pace 

to destroy environmental necessities sooner than we are likely to stop needing them, then 

our actions are relatively //wsustainable. We can assume geologic stasis (or near-stasis) for 

set periods of time, for the purposes of arriving at sustainable levels of pollution and 

consumption during that time. Moreover, on the reasonable assumption that climatological 

and geological research can be insulated from manipulation by interested parties, there is 

no reason that allocations of environmental degradation must be made once and for all and 

projected into the indeterminate future. Sustainability could be recalculated once each 

decade, for example, at which time allocations of pollution could be revised. 

Sustainability is valuable if the survival of viable ways of life is valuable. For this 
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reason environmental sustainability fits into global institutions in two central ways. First, 

by practicing sustainability a culture that establishes a claim at a time can maintain that 

claim over time. Second, sustainable practices are just practices; environmental sustainabil

ity is partly or wholly constitutive of several elements of global distributive justice. The 

emphasis on land use and long-term relations between peoples and environments illumi

nates many of these distinct issues of environmental justice. In contrast, alternative 

theories tend to say very little if anything, and only in broad brush strokes, about the 

environment. 

a) making and maintaining claims. Like a property right, a territorial right 

requires an ongoing series of actions and omissions by an indeterminate number of people. 

They may not experience this as a burden, but it is there nonetheless. In a global institu

tional scheme the outlay of resources, rights, duties, and powers is an ongoing practice, 

and must be justified at each point. Thus a claim to territory must have a diachronic 

element to it, one or more conditions in virtue of which territorial rights maintain their 

validity and enforceability over time. One such condition is the sustainability of the 

culture's land use practices. 

This requirement has many theoretic virtues. First, it embodies the balance, or 

tension, between local and culture-specific grounds for territorial jurisdiction, on the one 

hand, and the global perspective required by moral universalism, on the other. A connec

tion to the environment justifies a group's territorial claim, but recognition of this claim 

carries opportunity costs for outsiders. Since, for example, pollution knows no borders, 

environmental sustainability in one place is good for every place. Thus the attachment of a 
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sustainability condition decreases the costs that others incur by recognizing a territorial 

claim. 

Because sustainability makes possible the continuation of a way of life into the 

indefinite future, a requirement of sustainability institutionalizes respect for the interests of 

those who caimot represent their own. Any collective right requires, at least in practice, a 

distinction between the bearers of the right and its exercisers. For example, government 

"by the people" in a complex society entails the election of representatives. The represen

tatives qua representatives are only exercisers of the right, while the people together are 

its bearers. This distinction is emphasized in a theory where the bearers of collective rights 

are multigenerational entities such as cultures. The right to territory is exercised partly in 

the name of people who do not yet exist. The asymmetry of power involved in the 

bearer/exerciser distinction is difficult enough to bridge when all the bearers of rights are 

adults. When rights are held in trust for people some of whom will not exist for centuries 

there develops a serious risk that exercisers of the right to territory would abuse that right 

for their short-term benefit. A rule of sustainability can mitigate this concern by limiting 

the amount of damage that abusers can do. Apart from its intrinsic virtues fi^om an 

environmentalist standpoint, then, a rule of sustainability helps ensure that the interests of 

future bearers of the right are being respected by the right's exercisers. 

It may be objected that the concept of sustainability is empty unless we take as an 

input a level of human flourishing that we aim to sustain. In the first place, "nature" will 

always recover fi-om whatever we throw at it. (The same is not true, though, of particular 

species or populations, which may die out. But these are neither more nor less "natural" 
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than their successors.) Nature may become less beautiful to our eyes or filling to our 

stomachs, but that does not bother nature, it bothers us. From our standpoint, anything is 

sustainable if we are willing to live underground to avoid the ultraviolet light, to manufac

ture oxygen, eat synthetic freeze-dried calories, etc. The question is not, then, whether an 

action is environmentally sustainable but whether it is compatible with the continuation of 

a certain minimal level of human well-being. 

My definition of sustainability above did make essential reference to ways of life, 

the assumption being that these support freedom and well-being. I do not regard this as 

inherently problematic. Indeed, this fact about sustainability emphasizes the compatibility 

of sustainability with an anthropocentric theory. The objection says that the concept of 

sustainability is essentially shorthand for the long-term prospects for human well-being 

given current levels of environmental degradation, consumption, and pollution. In a world 

where nature is habitable and hospitable, where we can breathe the air without getting 

cancer, etc., effective freedom and well-being are increased. To say this is to make an 

argument for sustainability by appeal only to the inherent value of human freedom and 

well-being. We can take these values as our ends and ask which policies would make the 

environment such that we can most easily maintain and promote effective freedom into the 

indefinite future. Stated this way, the question is easily answerable; wherever there is a 

choice, choose to make nature more habitable, hospitable, healthful, and beautiful, not less 

so. A policy of sustainability is thus a policy of requiring governments to act within the 

limits set by respect for these values when appropriately weighed against other ways of 

promoting eflfective freedom. 
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b) global Justice. Environmental phenomena are essential to our survival, and so it 

is not surprising that several elements of global justice are intimately tied to the environ

ment. A general rule of sustainability can thus provide a foundation for distributive justice. 

Environments can be made better or worse for human habitation and flourishing. Because 

we are animals, our practices tend to have environmental costs, and so human societies all 

make some sort of "ecological footprint". Global justice requires that we determine the 

size of the maximum sustainable ecological footprint, and distribute it fairly. 

Justice regarding the natural environment requires several separate but related 

things.^ First, we saw above that a requirement of sustainability helps to institutionalize 

defense of the rights of future generations and others who are unable to defend their own 

rights. Second, justice relates in at least three ways to useful natural resources; it requires 

a fair distribution of access to, control of, and benefit from natural resources. These three 

loci of justice in the distribution of natural resources are important for different reasons. 

Lack of access to resources undermines the ability of states to cany out their administra

tive functions; those who lack access may be precariously dependent on imports or on the 

whims of a small number of agents, be they governments, industrialists, or whoever is in a 

position to widen or constrict the flow of needed resources. States in this position, too, 

may have a perverse incentive to try to win access through coercion. In addition to access, 

justice requires a fair distribution of control over resources. Many resources can be 

harnessed only if people undertake a great deal of effort which often involves raising a 

work force and altering a local landscape. Imagine the decision about whether to mine the 

^ Dale Jamieson's discussion has been helpful here. See Jamiesoo, "Global Environmental Justice," in Philosophy 
and the S'atural Environment, ed. Robin Attfield and Andrew Belse>' (Cambridge: University Press, 1994), 199-210. 
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gold under our downtown is controlled by someone other than us. We are ensured, 

suppose, access to a fair percentage of the gold once it is mined; but we have no say over 

whether the gold is mined. Clearly this is a serious limitation on our capacity to run our 

own lives ~ to set up and support our community, to develop habits of everyday instru

mental behavior, etc. On the other hand, suppose we live on a piece of land with few 

valuable resources — poor soil, no fresh water, cold winters, etc. We develop a plan to 

alter our economic fortunes, but it requires the infusion of a certain amount of some 

mineral that we do not have. If we have access to this mineral then we will not go without. 

But we will remain dependent on supply decisions made by others. For reasons I 

canvassed in chapter two, justice carmot require an equal distribution of control over 

resources, but justice does seem to require that no culture be in a position such that its 

very capacity to exercise self-determination is overly precarious. 

Control over and access to resources are closely connected, but the two are 

separate. It would be possible to have a global bank of resources, such that each society 

would deposit some portion of the resources it extracted into this bank, thereby ensuring 

access for all. But a particular society would deposit resources only if it extracted them. 

As a result, any society that had control over a disproportionate share of resources would 

disproportionately determine how much was deposited in the bank. The difference 

between the two notions is especially important with respect to mobile resources, such as 

fresh water. An "upstream" society might use only its fair share, and its downstream 

neighbor might have no problem getting enough. But this happy arrangement on its own is 

inadequate to put the societies on equal terms; the upstream society will be in a position to 
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divert, overuse, or pollute the water, thereby creating a power imbalance with respect to 

the downstream neighbor. Merely having access, then, is insufficient for ensuring a fair 

distribution of control. 

The discussion works with a conception of taxation on resource use that is similar 

to Thomas Pogge's "global resources tax" (GRT), which requires that countries pay tax 

on the total value they remove from the Earth, so to speak, but does not charge them for 

failing to extract resources that they control.^ Like Pogge's GRT, my conception of 

resource-use taxation thus runs afoul of Dworkinian equality of resources. Similarly, Hillel 

Steiner criticizes this approach for allowing people to make resources unavailable to all 

others without compensation.® But surely Pogge is right on this score. Not charging 

people for unused resources encourages sustainability, and also, as we saw in chapter two, 

respects ways of life that are not resource-intensive. It might not be unfair, other things 

equal, to charge a country like the United States for resources owned, since the economic 

engine of the country is oriented toward opulence and the exploitation of resources 

anyway. But not every country is like the United States in this respect; some societies 

value their environment for its cultural resources, not its economic ones. Not only is it 

unfair to charge them for this orientation; it is destructive to do so, since it removes an 

incentive for sustainability and may create economic hardship that did not previously exist. 

To the contrary, countries like the US should be encouraged to conserve resources and 

ways of life. So the way to distribute control fairly is not to tax societies for putting 

^ Thomas Pogge, "'An Egalitarian Law o( Peoples,'" Philosophy and Public Affairs 23 (1994), 195-224. 

^ Ronald Dworkin, "'What is Equality? 2: Equality of Resources,"/'/ii7ojop^awrf/'ii6//c4^'>s 10 (1981), 283-345; 
Hillel Steiner, "'Just Taxation and International Redistribution," NOMOS XU: GlobalJustice, ed. Ian Shapiro and 
Lea Brilmayer (New York: NYU, 1999), 171-191: 185. 
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resources ofF-Iimits to others (control), but for making use of them. Nonetheless, the value 

of self-determination does require us to find principles for fairly distributing control over 

resources. 

A third locus of justice regarding the natural environment is in the just distribution 

of the benefit from natural resources. The mere fact that one society finds a large oil field 

wholly under its territory does not imply that that society should be the only one to benefit 

from the wealth generated by extraction. Rawlsians such as Charles Beitz and Thomas 

Pogge have written perceptively on this element of environmental justice, but since my 

purpose here is not to develop very specific principles for distributing benefits fi"om 

resource extraction, I do not want to go deeply into their views.' I should emphasize, 

though, that both writers support a global difference principle, when as we saw in chapter 

two this is not a viable approach to global distributive justice. 

There remain at least two other elements of global justice as it relates to the 

environment. One is the distribution of pollution. Pollution, of course, does not respect 

boundaries. Air pollution affects areas downwind of its source. Waterbome pollution 

moves downstream with the current, in addition to permeating aquifers. Moreover, differ

ent ecosystems do better or worse jobs of absorbing pollution. Rain forests may act as 

"carbon sinks", as the abundant plant life photosynthesizes carbon dioxide into oxygen. 

Similarly, large bodies of water can absorb and dilute more sewage than small lakes. 

Societies that are downwind or downstream of others must be able to ensure that they will 

not be breathing and drinking (too much of) their neighbors' pollution. So a theory of 

See Beitz, Political Theory and International Relations (Princeton: University F*ress, 1979). Steiner also criticizes 
Beitz. See "Just Taxation," 180-85. 
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global justice must include principles for distributing pollution. 

Finally, global justice must address the distribution of protected habitats, so far as 

these are necessary, and of the costs of protecting them. Assuming that the human 

ecological footprint is anywhere near its maximum sustainable level, societies will have to 

make special efforts to protect areas of uncommon biodiversity, nesting areas for migra

tory birds, spawning grounds for salmon, etc. It may be possible to distribute these around 

the world, but more likely they will have to be poorly distributed, given the uncommon 

abundance of life in areas like rain forests. As with the other cases, the best solution would 

be to systematically shrink the total human ecological footprint, thereby reducing pressure 

on abundant habitats in general. Failing this (or perhaps even if this is possible), a theory 

of global justice must address the economic, cultural, and other costs of protecting these 

habitats, and ensure that protection does not lead to injustice. For example, countries of 

the global North currently free-ride on the global South for absorption of pollution and 

survival of species that have been destroyed in the North. To redress this injustice the 

theory of global justice must require that urbanized societies pay for the ecological conse

quences of their destruction of habitat. '" 

A regime of environmental sustainability is a global priority and must be addressed 

through a fair distribution of environmental control, benefit, opportunities, and burdens. 

Of course environmental justice is only one element of global distributive justice. But that 

is precisely my point , this is one element of global distributive justice. Recognizing 

environmental sustainability as a matter of distributive justice reflects what is right about 

'°See Henn Shue, "Global Environment and International Inequality," International Affairs 75 (1999), 53M5. 
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Locke's spoilage proviso, without building in also what is wrong with it. The spoilage 

proviso does contain the kernel of an ethical intuition, that failure to maintain the environ

ment at a reasonable level of productivity or quality should undermine the claim to that 

territory. But contra Locke, at no point does this overrule basic rights against expulsion of 

individuals. For insustainability is a property of politically organized ways of life, not of 

individual action, and sustainability is a requirement for political rights such as full self-

determination, not individual rights like the right to life. So living unsustainably could 

justify retracting recognition from a government, but could not justify expelling individual 

residents. 

2. Recognitional legitimacy and cultural self-determination 

A political theory must stand the test of institutionalization. It must be compatible 

with the existence of institutions that embody its principles without thereby incurring intol

erable costs. I believe my theory passes this test. Of course I cannot fiiily defend that claim 

here. However, I can and shall draw upon the best worked-out discussion of "recogni

tional legitimacy" available in the literature, Allen Buchanan's "Recognitional Legitimacy 

and the State System"." I shall show that, even as the institutional manifestation of the 

world I imagine would differ fi-om the one Buchanan outlines, and even though I 

foreground the value of self-determination while Buchanan does not, nonetheless my 

theory is compatible with justice-based criteria for the recognition of states and their 

participation in world politics. More precisely, inasmuch as I purport to provide a theory 

'' Allen Buchanan, "Recognitional Legitimacy and the State System," Philosophy and Public Affairs 28 (1999), 
•46-78. My discussion also draws on Buchanan's "Theories of Secession," Philosophy and Public Affairs 26 (1997), 
31-61. 
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of the necessary and sufficient conditions for primary rights to territory, this theory should 

be entailed by any correct justice-based criteria for recognitional legitimacy. 

Buchanan argues that recognition of a would-be state by other states should not be 

subject to merely descriptive criteria, but should be conceived as an institutional reward 

for minimally just conduct and participation in a scheme of moral progress. Both external 

justice ~ refusal to wage aggressive war or economic imperialism, for example ~ and 

internal justice matter. Buchanan conceives the trappings of recognition (such as a seat at 

the United Nations) as rewards, and attaches them to good conduct, thus creating a 

morally progressive incentive structure. If states desire the trappings of recognition, states 

have good reason to uphold justice. Buchanan's approach is also easily indexed to the 

current state of moral progress and cultural evolution. At the time of writing, the notion of 

justice built in would be limited to basic human rights. This is because the current world 

has achieved near-universal agreement on the validity of basic human rights, but still falls 

far short of respect for them. So human rights are a minimally realistic goal for the system. 

Over time, the criteria for minimal justice may change. At some point, when human rights 

are secure, the logical next step for progress might be the implementation of a more-

robust conception of global distributive justice. Similarly, if at some future time cultural 

diversity grows or shrinks, such that the scope of agreement on the nature of justice 

widens or narrows, the conception of justice involved may respond to these changed 

circumstances. 

Let me mention one more aspect of Buchanan's approach. This is his "isolate and 

proliferate" (IP) strategy. Buchanan isolates the issue of unilateral secession. He compares 
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unilateral secession to revolution, suggesting that it should be a last resort and applicable 

only as a remedial right under conditions of persistent injustice. Instead, he would 

proliferate the more-mutual forms of political association (or dissociation) among groups, 

such as consociational democracy, federalism, confederalism, negotiated secession, or 

other mutually agreeable solutions to intercommunal tensions. 

Consider first IP. It is important to be clear on exactly what is unilateral about 

unilateral secession. "Unilateral" is ambiguous between exclusion of all others, and exclu

sion specifically of the rival group or remainder state. As Buchanan emphasizes, secession 

is an international legal concept, and is a success term; to secede is to alter international 

law as it applies to the group in question. One day it is a province, the next day a country; 

or one day there is an army of freedom fighters, the next day there is a government, etc. 

But because secession is a legal notion and a success term, it is impossible to secede 

without gaining the acceptance of international institutions and organizations, and a good 

number of other states. So unilateral secession is unilateral in that the remainder state does 

not accede to the secessionists by choice or negotiation. 

On my view, cultural groups have a prima facie right to political jurisdiction in 

areas with which they have long-standing connections. But this does not make possible 

unilateralism in the sense of thumbing one's nose at the world as a whole. For prima facie 

rights to territory can be strengthened into legitimate statehood only if the would-be state 

accommodates competing claimants, global distributive justice, and environmental sustain-

ability. On the other hand, my theory does permit cultural groups to act unilaterally in the 

sense of changing their political status without consulting the remainder state. But this 
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unilateralism, too, is heavily constrained. For cultural groups do not have the right to 

declare themselves sovereign over territory or constituent natural resources without 

accommodating competing claimants; and unconsenting remainder states are competing 

claimants. Prima facie primary rights to territory entail the right unilaterally to summon 

international mediators, etc., but not to act as though international law had already been 

changed in one's favor, simply because one wished it. 

On my view, any cultural group with a prima facie right to territory has a right to 

call in mediators and announce an intention to attempt to alter its political arrangements. 

In this sense there is a primary right to attempt to change political arrangements. To be 

sure, if a cultural minority group is the victim of repeated injustices and oppression visited 

by the army of the remainder state, we could hardly insist that the members of the minority 

restrict themselves to peaceably calling in mediators. We might recognize unilateral seces

sion. But here we are in the realm of remedial rights to secede, and remedial rights are a 

form of derivative rather than primary rights. So within the realm of primary rights, the 

prima facie right to territorial jurisdiction implies not unilateral secession but rights to seek 

alternative arrangements through available political channels. Thus to some degree my 

theory is compatible with the IP strategy; unilateral secession is permissible only as a 

derivative right. But unlike other sorts of groups (such as ethnic or religious minorities), 

cultural minorities have a right to initiate negotiations and call in international mediators in 

order to change their political status. And once they do this, they have a claim to reasona

bly favorable terms of distribution. Cultural groups therefore have the power unilaterally 

to give themselves standing before international law, but not unilaterally to determine that 
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they will have standing as a state. 

Consider now the justice-based theory of recognitional legitimacy. My theory is 

clearly sympathetic with the idea here; my theory is both more and less restrictive about 

recognition than Buchanan's. Take first the question of standing. Some entities that could 

qualify for statehood in Buchanan's theory could not do so in my theory. For example, in 

Buchanan's theory the question of where a cultural group originated or developed is 

irrelevant. What matters is where it is now, and even that only because Buchanan respects 

the long-term expectations of individual members of the population. Thus my theory of 

justified claims to territory is like an initial qualification that a group must meet (under 

ideal conditions) if its demand for recognition is even to be considered. (Under non-ideal 

conditions, we may move to recognition for derivative reasons.) Buchanan has no similar 

test, so in that respect my theory is more restrictive. 

At the same time, though, this initial test is also a guarantee. By passing this test a 

cultural group guarantees itself a place at any table where the disposition of "its" land and 

resources is being discussed, irrespective of whether this group has qualified for 

statehood, or earned a remedial right to secede. In this respect my theory is less restrictive 

than Buchanan's, since Buchanan is more pragmatic about which groups matter. Groups 

that have been created by shared oppression, for example, and which now want to secede, 

matter for Buchanan, but cultural groups that lack desires for statehood or whose rights 

have not been systematically violated do not have any claim to sit at the table. Thus my 

theory institutes a test that filters out some groups but guarantees the standing of others. 

My theory is also more restrictive in its conditions for "full" recognition. The first 
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such restriction complements the guarantee I mentioned a moment ago. Buchanan adds no 

condition of accommodation of other claimants, beyond refusal to wage aggressive war. 

My theory requires accommodation of all claimants that qualify for a right to sit at the 

table. Another area where my full recognition conditions are more strict is on the environ

ment. Buchanan has no environmental conditions. Of course, as we saw above a full 

theory of justice would say a great deal about the environment, so as cultures and institu

tions evolve Buchanan could add environmental justice considerations. Also, if he added 

intergenerational justice, environmental sustainability could play an important role. 

Nonetheless my theory builds the environment in at the ground level, so there are no 

conditions under which the environment would become irrelevant to recognitional 

legitimacy. 

This completes the discussion of general requirements that a society must meet to 

achieve recognitional legitimacy. It must participate in a scheme of global justice, includ

ing environmental sustainability and the distribution of environmental resources. The justi

fication of these requirements is based on the same values served by primary rights to 

territory in the first place: cultural self-determination, which supports a fair distribution of 

control over and access to resources; the survival of ways of life, which support the 

requirement of sustainability; and the capacity of cultures to survive and thrive in their 

environment, which supports the requirement of a just distribution of the benefits of 

resource exploitation. I have put off the discussion of particular ways that cultural groups 

can be required to accommodate competing claimants. I have also said, up to this point, 

little that was concrete regarding transnational institutions; these are the subject of part C. 



274 

C. Balancing Rights to Territory 

A cultural group has a primary right to territory if it has a long-standing connec

tion of mutual formation with a particular local environment; it accommodates other 

groups with similar connections to the same environment; and it participates in a global 

institutional scheme of justice and environmental sustainability. These are necessary and 

sufficient conditions for primary rights to territorial jurisdiction in a particular place. So 

far we icnow how to unpack most of the conditions in the list, but I have not explained the 

requirements of accommodation. 

1. Accominodation 

Cultural groups with primary rights to territory have the right unilaterally to give 

themselves standing in international law, and to initiate negotiations and call in mediators 

with competing groups. Failure to accommodate competing groups results, or should 

result, in failure to achieve recognition of the claimed political boundaries. Suppose two 

cultural groups with prima facie primary rights to territory enter negotiations regarding the 

disposition of some disputed region. Negotiations must have several aims. First, they must 

have the aim of enabling any society or societies that emerge from the negotiations to 

practice the functions of territorial jurisdiction that I catalogued in A; to control land use 

and the shape of the physical environment, to regulate entry and exit, etc. Second, 

negotiations should aim at the more-substantive goal of preserving self-determination for 

each society, within the constraints of global justice and environmental sustainability. 

Finally, negotiations should aim for a political settlement that promotes individual freedom 

by enabling cultural groups to maintain ways of life that ordinarily permit flourishing in a 
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particular environment, and by ensuring the cultural group's survival so that individual and 

collective behavior will take place in a stable context and have a point. (I discuss an 

example below.) 

The difficulty is increased when we add derivative rights to the mix — whether the 

holders of derivative rights are separate groups entirely, or whether the primary-right 

holders also have derivative rights. It seems likely that the number and permutation of 

derivative-rights claims is far greater than of primary-rights claims, for the catalogue of 

ways to oppress people is extensive. Many forms of oppression have to do specifically 

with land, thus requiring land-based solutions; other forms of oppression involve physical 

insecurity that is best remedied by drawing boundary lines around a community and guard

ing those, rather than trying to guard every house or every person; still other forms of 

oppression involve destruction of social institutions or environmental conditions for liveli

hoods, and there are still other land-based remedies for these. Moreover, inasmuch as 

derivative-rights claims often arise from injustice, it may turn out that the only way to 

accommodate claimants of derivative rights is to undermine or limit some of the values 

that territorial rights serve in the first place. The relative weights of values also change 

depending on the likelihood that they will be more easily secured in the future. For 

example, if the Iraqis generally are much more sympathetic to Kurdish self-determination 

than is Saddam Hussein, then the Kurds need a safe haven only as long as Saddam Hussein 

is in power. Providing this safe haven may then permit temporarily removing some land 

from, say, Syria, and making some Syrians a minority under Kurdish jurisdiction. Moreo

ver, relatively little land will be needed from Syria, since the Kurds are not likely to 
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undertake great development plans or really settle in while in a temporary home. On the 

other hand, if the Kurds have no prospect of ever attaining security in Iraq, then our 

imagined territorial settlement would have to be permanent. In this case it seems more 

important to give the Kurds more room to develop their own society, but at the same time 

it seems less fair to demand that the Syrians alone sacrifice for the Kurds' sake. Because 

of the complexity of these value comparisons I cannot say with any confidence that any 

one value outweighs any other, fiill stop. Avoiding genocide is normally more important 

than cultural self-determination, but this does not mean that those who are denied cultural 

self-determination must simply grin and bear any incursions required by avoiding genocide 

~ for there are others in the world who could bear the burden, too. In short, this is a 

general problem of distributing responsibility under conditions of grave injustice within an 

institutional fi-amework. All I can say is that cultural self-determination through territorial 

jurisdiction is an important value that must not be needlessly sacrificed; this is vague, but 

of course, it is more or less identical to what could be said about most political values, 

such as equality. The vagueness is irremediable. 

Let us return to disputes that are, whatever else is at issue, conflicts of primary 

territorial rights. For all the variety of ways that groups might find themselves with a terri

torial conflict, it is difficuh to imagine that a territorial dispute between two distinct 

cultures would be so deep-seated as to make accommodation of each impossible. This is 

not to say that there is always a single correct solution, but rather that there is at least one 

and usually several ways to solve a crisis in a way that respects cultural self-determination 

and the other values we have discussed. Consider the dispute between Israelis and 
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Palestinians. Of course, this dispute contains a history of injustice and in particular, land-

based injustice. But let us imagine it is the late 1940s -- prior to any large-scale expulsions 

of populations in the Middle East ~ and the United Nations is attempting to satisfy the 

conflicting territorial claims of Jews and Palestinians. 

The East European Jews' way of life was best expressed in, and best-adapted to, 

the city of Tel Aviv and the network of Kibbutzim that dotted the countryside. These 

places expressed a European sensibility combined with the early Zionists' socialism and 

commitment to self-reliance through agriculture, which had been off-limits to Jews in 

Christian Europe. After Tel Aviv and the Kibbutzim, all other settlements of the European 

Jews were afterthoughts. The sedentary Arabs' way of life was best-expressed in, and 

best-adapted to, most of the rest of the territory in a network of towns and villages, 

including much but clearly not all of the walled city of Jerusalem, as well as present-day 

Jordan (which was originally part of the British Mandate in Palestine). The (nomadic) 

Bedouins' way of life was uniquely adapted to and expressed in the southern (Negev) 

desert, which extends from somewhere south of Jerusalem to the Red Sea, and into the 

Sinai and Arabian Peninsulae. And the "Oriental" Jews' lifestyle was most clearly 

expressed in the burgeoning western part of Jerusalem (outside the walls), as well as the 

mixed Jewish/Arab communities of the North. As for the walled city of Jerusalem, this had 

been de facto an international city for centuries, with a multiplicity of religions and ethnic 

groups making their homes there in separate enclaves. 

Any just solution to the territorial dispute would have given the Negev (not to 

mention the Peninsulae) to the Bedouin tribes. Forcing Bedouins to settle in one country 
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or another (Israel or Egypt) was a marked injustice and in many cases seems to have been 

a deliberate attempt to make the Bedouins dependent on the various states of the region. 

The Bedouins as much as anyone in the region have a primary right to territory. As for the 

Jews and sedentary Arabs, there is no uniquely just solution. Clearly there were far more 

Arabs than Jews, and so the Arab community's aggregate need for basic resources such as 

water was greater. Of course, the Jews seem also to have had a derivative right to control 

enough territory that refugees from the Nazis could immigrate;'" but again it is doubtful 

that the Palestinians alone should have been made to bear the weight of this derivative 

right. At any rate, consider two possible solutions to the territorial dispute; either one 

seems legitimate, and respects the core areas of settlement of each community; though I 

must admit that the first seems altogether preferable.'^ 

i) federation. The territory of Mandatory Palestine, minus the Negev desert, is 

made into a federal state. One province is Jewish in character. It stretches from West 

Jerusalem west to the Mediterranean Sea, down to the edge of the Negev desert, up 

halfway to Haifa, and inland to cover part of the interior valley. Its capital is Tel Aviv. 

Another province is Arab in character. Its borders are similar to the borders of the West 

Bank. Its capital could be any of several prominent cities, such as Nablus or Hebron. A 

third province is mixed Arab and Oriental Jewish. It begins just south of Haifa, stretches 

I "The prospect of an inflax of Oriental Jews seems to carr>' less weight, because this inflirc was due to their expul
sion from Arab countries in the 1950s, and this expulsion was itself due to the conflagration when the state of Israel 
was declared; had appropriate attention been paid to evervone's rights, it is less clear that the Oriental Jews would 
have been expelled. 

'^In both descriptions 1 assume that present-day Jordan is not part of the package. Given its culturally Palestinian 
majority, though, this region should probably be included. Also, Jordan is quite arid, and its population would likely 
have benefited economically from being included as part of a federated country that reached to the fertile crescent and 
the Mediterranean Sea. Anyway, I leave these considerations aside. 
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north to cover the Galilee, and east to the Jordan river, covering the fertile interior valleys. 

The walled city of Jerusalem is the capital of the country and is under federal jurisdiction. 

Under this solution, each province is home to a significant minority belonging to one or 

more other groups, but the central home regions of the different groups are clearly 

collected together. The solution also reflects the fact that the Oriental Jews are a link 

between the two groups ~ their customs and dress share more with the Arabs, while in 

their religious affiliation and diet they are more like the European Jews. Thus the Oriental 

Jews have less of a claim to a separate jurisdiction than either of the other two groups; 

they are able to live within jurisdictions whose character leans either way. 

ii) partition. Another solution is simply to separate the groups into separate 

countries. This increases difficulties in the north, but could be solved as follows. Again, 

the Negev is under Bedouin jurisdiction. The sedentary Arabs get a contiguous territory 

(Palestine) covering the main cities and agricultural regions of the contemporary West 

Bank, including the walled city of Jerusalem. The southern part of Palestine extends west 

to the Mediterranean Sea so as to ensure that the Palestinians have access to a seaport 

under their jurisdiction; the northern part extends to the Sea of Galilee. Also, the Jewish 

populations of the cities here, such as Hebron and Jerusalem, would be entitled to a degree 

of autonomy. The rest of the territory is under Jewish control, provided that the Israelis 

institute something like a millet system for Arab self-determination in local affairs in Arab 

towns and villages such as Jaffa and Tiberias. Each group can use its half of Jerusalem as 

its capital; both countries border on the Sea of Galilee, and accommodation with respect 

to water rights is a central part of the arrangement. 
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Each of these solutions to the territorial dispute establishes a clear region of self-

determination for each group, ensures access to water and good agricultural land, and 

seems to respect their ways of life. I do not suggest that only these two solutions could 

possibly be just; however, it is clear that if one or the other group refuses to hammer out 

some agreement along these or similar lines, then that group's state loses its recognitional 

legitimacy. 

Now suppose the Lebanese Muslims tried to assert a right to territory in Palestine. 

They might argue that the newly independent country of Lebanon was too Christian and 

too French. In the first instance it is arguably true that the topography and climate of 

Lebanon is not very different from those of at least the Northern half of Palestine/Israel. 

Nonetheless, there are several reasons to reject this claim. First, Lebanese life has in no 

way been oriented around the specific places of mandatory Palestine, but rather around 

Beirut and specific other cities, the agriculture of the central Lebanese valley, etc. In 

addition, the intense integration of Lebanese life between Christians and Muslims is itself 

an important aspect of Lebanese culture. Separation is in this respect a way of subverting, 

rather than expressing, Lebanese culture. So Lebanese Muslims and Christians are not two 

cultures but one, with two religious groups. It would be better to ensure for each religious 

group some non-territorial form of self-determination, such as consociational democracy, 

and ensure territorial jurisdiction for Lebanon as a whole. 

2. Supranational enforcement 

Suppose one or more of the groups we have been discussing refuses to accommo

date the other groups that also have primary territorial rights in the same area. Clearly we 



281 

cannot permit the strongest to rule at every turn; rather, we need institutions that can 

avoid, deter, or stop territorial conflict. But if these institutions themselves are strong 

enough to deter or stop conflict, then these institutions must be able to marshal great 

power; but if they can do that, then they can impose their own solutions and overwhelm 

cultural self-determination. We have no guarantee that the power of supranational institu

tions will be used well. In other words, these institutions risk undermining the very prima 

facie rights that they are supposed to protect. In what follows I want to lay out a picture 

of supranational institutions that are more regional than global, and more grassroots than 

bureaucratic. 

Consider two types (or flinctions) of institutions that my theory would require; 

"recognizing" institutions and "mediating" institutions. Recognizing institutions would 

determine the validity of prima facie claims; mediating institutions would help resolve 

inter-group conflicts. Recognizing institutions, that is, would determine which groups have 

standing in any particular territorial dispute, wliile mediating institutions would help those 

groups that do have standing come to some accommodation. The problem is that each sort 

of institution would require compulsory jurisdiction. 

As I have suggested, I am suspicious of the sorts of institutions that can compel 

compliance by "rogue" societies. Now, though, I have suggested that there must be some 

supranational institutions with compulsory jurisdiction regarding disputes. The result is a 

dilemma: either these institutions can impose their will, and my arguments for local control 

are ultimately empty; or they cannot impose their will, and our hopes for a regime of peace 

and justice are dashed. 
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I think I can seize both homs of this dilemma. First, jurisdiction can be effectively 

compulsory without military compulsion, provided the body that exercises jurisdiction 

controls sufficient benefits. This condition is met when the institution determines interna

tional recognition, and recognition is attached to goods that societies can be presumed to 

want. Imagine that each of three groups, G, //, and /, claims the right to determine the 

pattern of land use in territory T. Suppose J refuses to cooperate with the supranational 

recognizing institution, but G and H cooperate. By this I mean that G and H offer 

evidence to the effect that they have long-standing connections to F, and that this connec

tion has contributed to the formation of both the group and the landscape. In contrast, J 

refuses to offer any such evidence, claiming that its divine and eternal right to T is self-

evident. By refusing to cooperate, y effectively excludes itself when the dispute is referred 

to the mediating body. The mediating body must help those parties with standing come to 

mutually acceptable terms for the governance of T. These terms may involve spatial or 

temporal partition, consociation, confederation, assimilation, or whatever. If J denies the 

jurisdiction of the recognizing institution, J can be excluded from this mutual accommoda

tion. As a result, J would not have a seat in representative global institutions (such as 

recognizing and mediating institutions), states could put an embargo on trade with J, and 

other states could help G and H rebuff's efforts to assert its control. In short, the inter

national system would have a variety of ways to exclude J from the benefits of the system 

that y shuns.'"* 

'"*It follows that in order to have a prima facie claim at all one must endorse certain canons of reasoning, such as the 
validity of artifactual evidence for the prior existence of human societies of a certain character, etc. The historical 
claims of a group cannot be based on putative evidence that is internal, for this would render mutual arrangements 
imptossible. Margaret Moore raises this objection to a cultiiral strategy of determining territorial rights. I believe the 
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But suppose y refuses to participate because its cause is just; G and H are illegiti

mate encroachers. Assume that there is little objective doubt that G and H are 

encroachers, or thaty has a long history of living sustainably in T. There are two possibili

ties. Either J can be confident that the recognizing and mediating institutions are honest 

and effective, and thus will recognize the superiority of y s claim; or the institutions are 

incompetent or corrupt, and run a nonnegligible risk of supporting the encroachers. If the 

former, then J's refusal to participate is unjustified. The system would avoid rewarding 

frivolous claimants. In these circumstances, participation is a quick way for J to reassert 

the legitimacy of its claim, and so Ss refusal to participate is suspect. 

If, on the other hand, the system is imperfect or corrupt, then^s refusal to partici

pate may be understandable. But now, the ability of our mediating institutions to control 

the trappings of recognition comes back to haunt us. We would want J to retain enough 

power to fight the system. This result is attainable. First, every society's territorial claim 

ultimately rests on the eflfectiveness of the principles that (by hypothesis) favor J. Thus 

many other societies are likely to support J's refusal to participate, since these societies 

might fear being next on G and ATs warpath. They will aim to help J by preferring to 

trade with J rather than G or H. They will agitate for reform of the institutions to defeat 

corruption. And perhaps, in a worst-case scenario, they may be willing to support J with 

armed defense. 

All these efforts may be too weak to achieve anything. This gives us reason to 

objection can, in practice at least, be overcome, since certain basic canons of reasoning are shared or objectively 
nomiative. Nonetheless determining which canons these are is a difficult matter that I cannot deal with adequately 
here. See Margaret Moore, "The Territorial Dimension of Self-detennination," in Moore, ed., S'atiotial Self-
determination and Secession (Oxford; University Press, 1998), 134-57. 
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prefer regional supranational bodies, rather than global ones. The former tend to have 

several attractive features to a greater degree than the latter. Regional bodies have less 

power, and so they offer less incentive to try to corrupt or capture them.'^ Because they 

have less power, their failures are more easily countered by the victims of the failure, 

together with allies. In contrast, even the entire G-77 ~ an organization for economic and 

political cooperation among less-developed countries — has proven incapable of signifi

cantly changing the policies of the International Monetary Fund. Moreover, regional 

bodies would be staffed by citizens of the region in question, avoiding situations where 

decisions are externally imposed. And regional bodies would run relatively less risk of 

relegating the problems of the region to the back burner. An ad hoc West Afncan 

peacekeeping force, for example, restored Constitutional government to Sierra Leone 

when the UN preferred to ignore Africa altogether. 

Serious worries remain, however. For the same reason that a just claimant could 

fight a corrupt regional body, an unjust claimant could fight an honest regional body. 

Suppose G and H are willing to fight for the land, and indeed, initiate an "ethnic 

cleansing". We would want not only a system of exclusion from globally distributed goods 

~ which could take years to have any appreciable effect ~ but a way to defend J from its 

neighbors' depredations. Obviously, the goals of the institutional framework here are 

twofold; to minimize the occasions on which this sort of thing happens; and to maximize 

the ability to address them with minimal loss of life and upheaval, when they do occur. Of 

course these two goals can be mutually reinforcing: a strong punishment may deter such 

'"Thomas W. Pogge makes this point about dispersal of power in "Cosmopolitanism and Sovereignt\'," Ethics 103 
(1992), 48-75. 
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behavior. But the goals are also likely to conflict, the more effective, rapid, and powerful a 

force, the greater is the incentive to corrupt it, and the worse can be the consequences of 

such corruption. 

So suppose G and H intend violently to impose their unjust claims. How should 

the institutional system respond? One option would be a regional defense force subject to 

certain kinds of democratic control. Another option would be a global force. Still a third 

option would be simply to refuse as a matter of principle to engage in violent conflict, and 

prohibit the institutionsd mechanisms that would permit it. None of these is in principle 

incompatible with my theory, though some may be preferable based on institutional 

considerations. Possibly different regions could try different mechanisms, thereby serving 

as "laboratories" for experiments in institutional design. 

The pacifist option is prima facie most attractive, but would likely carry high costs. 

For instance, strictly nonviolent responses to aggression would tend to allow aggressions 

to continue, at least in the short term. It is possible that a pacifist world is the only sort 

that we can rely on to avoid generating the kinds of background circumstances that tend 

to increase the frequency of violent aggression. This empirical claim is very hard to assess, 

given the lack of serious evidence (for empirical claims about the world under conditions 

of justice) one way or the other. Moreover, it is doubtful that even pacifism at the level of 

transnational institutions would completely eliminate violent conflict. For a pacifist world 

could deter aggression only if the benefits of fiill recognition were so great, and the 

members of the system so disciplined, that sanctions and embargoes could be maintained 

effectively for a period of years. Then, G and H may have an all-things-considered very 



286 

strong incentive not to attack. But this degree of solidarity is very hard to imagine, 

especially if G or ^ has abundant and valuable natural resources, or "natural allies" such as 

coreligionists who are likely to break any global solidarity against them. In that case, the 

long-term improvement in the prospects for peace would have to outweigh losses to 

human life on those occasions when "crimes against humanity" do occur. I am not confi

dent in this answer. We should therefore seek some system that maintains, to the extent 

possible, the merits of the pacifist system without losing the ability to enforce international 

law. 

Consider two options: call them "global Switzerland" and "authorized 

enforcement". Take these in order. We could set up a universal training program to train 

people in survival skills and in the defensive use of weapons. Then, we could use public 

funds to supply each community with an armory that could be accessed for purposes of 

civil defense. .\n effective and transparent monitoring system could do spot-checks to 

ensure that the weapons were not being misused. Each community would then be known 

to be armed and capable of self-defense. This would ensure that potential invaders would 

face, and know themselves to face, serious resistance. Combined with any peaceful institu

tional deterrents, plus any institutional mechanisms for the support of those fighting in 

self-defense, these may make violent aggression unattractive in almost every circumstance. 

Yet it would be achieved without the creation of an international standing army, and thus 

with a much lower probability of large-scale violent abuse of power. 

Now consider the "authorized enforcement" model. Global institutions could 

authorize individual member states or groups of member states to enforce international 
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law. Governance institutions could avoid authorizing any one country to enforce the law 

any more than once a decade, thereby preventing the creation of a mercenary or militant 

society in an enforcer country. Authorization to enforce could be attached to institutional 

incentives making enforcement an attractive option for one or more states near the 

location of the violation of international law. Aggressor states would then be put on notice 

that the law would be enforced against them by one or more countries; and this, combined 

with the institutional deterrents they face, would minimize the attraction of invasion. 

Each of these options works without the creation of a global standing army, and 

could be made to work without setting up one society as "globocop". These options are 

therefore not pacifist, but minimize the risk that deterrence and enforcement would be 

purchased at the cost of peace and democracy. My sense is that neither one is preferable a 

priori, and each has its flaws. The authorization method is more dependent on the 

democratic and transparent character of the authorizing institution, while the global 

Switzerland model runs the risk of facilitating more violence by arming each society. The 

global Switzerland model also makes it very likely that the victims will be their own libera

tors. This is a very attractive possibility, but also carries some dangers: cults of personality 

around the victorious generals (as with de Gaulle in France), or the promotion to political 

power of a cadre of lionized war heroes (as with Rabin, Sharon, and others in Israel). 

Thus which if either option is used may depend on the character of a particular region, or 

on other considerations that we cannot settle here. 

We have covered the mechanisms for enforcement of standing within territorial 

disputes. This discussion makes reference to three sorts (or functions) of institutions: a 
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recognizing institution and a mediating institution for determining standing and helping 

claimants reach mutually acceptable solutions; and an authorizing or other sort of enforce

ment institution for responding effectively to crises where one group attempts violently to 

push an unjust claim. Each sort of institution is best if regional, for several reasons. First, 

regionalism increases the likelihood that the institutions can be designed in a way that is 

familiar to the cultures of the region , institutions can use regional "oflficial" languages, 

establish relations to mediators and judges which are understood and endorsed by people 

in the area, etc. Regional bodies will also have to do less work to understand the signifi

cance of disputes. The alienness of a class of concerns, and of a system of property rights, 

has led judges to rule against Indigenous rights claims when, for example, there were no 

individual written property deeds.Regionalism also keeps governance closer to the 

people. This increases accountability and decreases inequality of access to political goods. 

The closer governance is to the people, the smaller the difference in access between those 

with few resources and those with many. 

Nonetheless, at some point there will have to be truly global institutions. Regional 

laws and institutions could do the bulk of the work, but because of the truly global charac

ter of many issues ~ such as the environmental, economic, and distributive justice consid

erations discussed above ~ it will be necessary at least on occasion to set certain kinds of 

guidelines or rules for the operation of the world as a whole. Moreover, freedom of 

movement and communication will be promoted when, for example, telephones operate in 

the same way everywhere, traffic laws are comprehensible from one society to the next, 

"^Leslie Hall Pinder, '"The Carriers of No,'" Index on Censorship 28 #4 (1999), 65-74. 
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etc. There are many reasons to standardize conventions, when possible. 

To the extent that there are arguments for standardization they do not by 

themselves show that coercive authority should be transferred "upwards" to a global 

governance body, but rather that it would be good for global resources to be on hand to 

permit and facilitate bottom-up standardization when this is desirable. It may be that the 

most important function for global institutions would be to serve as a clearinghouse for 

information and to catalyze communications among individuals and regional governments. 

It may be thought, however, that global institutions would have to include some 

highest level of authority and a highest court of appeal. Moreover, it might be thought that 

these institutions must have compulsory jurisdiction if they are to be effective. Thus my 

picture of the world order ends up being either unenforceable (because there are no such 

highest-level institutions), or cosmopolitan (because there are such institutions). 

My reply is that there need not be individual institutions of this sort. Instead, there 

can be multiple and issue-based ones. For example, there could be a universal body repre

senting indigenous peoples, an international federation of labor, a regime designed to 

regulate wetlands, etc.'' These movements would have in common several features that 

would keep them, comparatively, democratic. First, their members would also have secure 

positions in domestic politics. The global body would not be anyone's only source of 

recognition. Thus grassroots organizations could operate at both levels, gaining bargaining 

power in each. An indigenous community could have its own governance, while also 

exerting influence over state or regional bodies by appealing to a global indigenous 

'^Alan Gilbert discusses this idea without developing it in detail. See K-fust Global Politics Constrain Democracy?, 
esp. ch. 5. 
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peoples' movement. But in the event that the indigenous peoples' movement became 

unresponsive or venal, a specific indigenous group could retreat to more-vigorous partici

pation in domestic politics. The two-level approach increases the avenues for political 

expression and effective political action. 

Another democratizing feature of international issue-specific organizations would 

be their specificity. Precisely because they would not be asked to oversee everything, these 

groups would better maintain their focus on their particular areas of competence and juris

diction. Moreover, for this reason the incentives for anyone to corrupt or control these 

institutions would be less than in the case of more-comprehensive global institutions. 

Grabbing control over an international wetlands organization, for example, would be 

convenient for land "developers". But doing so would be a lot less lucrative than control

ling a more-comprehensive land-use body. 

To be sure, the discussion here has been vague and suggestive more than concrete 

and dispositive. For obvious reasons I cannot fiilly detail the kind of institutions I imagine 

as animating a just world of culture-based states with effective territorial jurisdiction. 

Nonetheless, I hope to have offered the beginnings of such a picture. A world that was 

internationalist rather than nationalist or cosmopolitan would promote grassroots efforts 

to find other communities with similar interests around the world; would promote regional 

solutions to regional problems, while helping to orchestrate mediation, enforcement, and 

the dissemination of information when interstate disputes arose; and would help to set 

global policy regarding the environment, distributive justice, and other issues of global 

concern. I hope to have shown that this kind of international regime need not be a global 
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government, and can be responsive to grassroots politics. 

Before concluding I should emphasize the generality of the problems in this 

subsection. These are not specifically problems for my approach. The problem of dealing 

with unjust claims in a way that not only minimizes their occurrence but is able to solve 

them when they arise is an inevitable one for political philosophy, especially at the global 

level. To be sure, the problem poses specific challenges for any view that regards self-

determination as an important value in its own right. But every theory requires a plausible 

description of such institutions. 

D. Conclusion 

This concludes the discussion of the institutionalization of primary rights to terri

tory within a just and sustainable world order. The theory of territorial rights that I have 

developed is compatible with, and indeed requires, a robust justice-based theory of recog-

nitional legitimacy. Nonetheless, the latter theory need not, and I have argued must not, be 

cosmopolitan in character. The theory of primary rights to territory is a central element of 

the theory of justice, both international and domestic. In this sense any theory of justice 

that does not contain a theory of justified claims to territory is at best incomplete. Any. 

theory that cannot be reconciled with some theory of justified claims to territory is 

unworkable as a theory of justice. In a sense this is my most important conclusion. More 

important than whether my particular theory of territorial rights is correct is the thesis that 

justified claims to territory are a central element of any theory of justice. It is remarkable 

that this subject has been so long ignored. 

The less important but more robust conclusion of this work is the particular theory 
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of justified claims to territory that I have defended. Cultural groups have a primary right to 

territorial Jurisdiction if and only if they have a long-standing connection of mutually 

formative interaction with the region they claim; they accommodate competing claimants; 

and they contribute to a global system of distributive justice and environmental 

sustainability. 

Finally, I hope that this chapter has served as a rejoinder to both communitarians 

and cosmopolitans. A system of states is a global institutional firamework, and so the 

claims of particular cultures must be addressed in part to the interests of outsiders. Impos

ing this restriction will actually tend to liberate small cultures, since the greatest encroach

ments of territorial jurisdiction and cultural self-determination are imposed by the "great 

powers" and transnational corporations, both of which have a track record of destroying 

cultures. If communitarians ignore global justice they only undermine the very values that 

they purport to hold. On the other hand, cosmopolitans assume that the global reach of 

some phenomenon, e.g. paradigmatically the environment, means that we need a global 

governance body that can regulate that phenomenon and impose its determinations on 

sub-units. This is at best an invalid inference. 

Against both communitarianism and cosmopolitanism, I have sketched a merely 

suggestive picture of "internationalism". This orientation in global political theory values 

local grassroots control, as well as regional bodies for recognition, mediation, and 

enforcement, and issue-specific grassroots organizations that can gamer international 

support for local causes without controlling such a wide array of goods as to make 

corruption of such organizations disastrous. Internationalism thus keeps our attention 
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focused at the local grassroots level and regards international issue-specific solidarity as a 

way for people to countervail the power of other institutions. There is no guarantee that 

these institutions will not themselves be corrupt or fanatical, but the lack of guarantees is 

the nature of politics. The best we can do is disperse power, promote grassroots organiza

tion, and guarantee cultural groups a say against the grand plans of global governance. 
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