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ABSTRACT 

The main concern of this study is the examination of 

the ethical issues raised by the possibility of using 

therapy on legal offenders. Some of the most significant of 

these issues are presented at the outset, and the subsequent 

study is designed to examine the problems of therapeutic 

rehabilitation in a way which is sensitive to these issues. 

Philosophical theories of the justification of punishment 

are taken as a starting-point. The claims involved in the 

utilitarian and the retributive theories of punishment are 

elaborated, and it is argued that the retributive theory of 

punishment, but not the utilitarian, is of a nature which can 

potentially ground the aforementioned worries about thera

peutic rehabilitation. Specification of such a ground re

quires examination of the ethical foundations of retri-

butivism. 

Two plausible foundations for the retributive theory 

of punishment are discussed: (1) the demands of respect for 

persons, and (2) the demands of justice interpreted by means 

of the "original position" of social contact theory. The 

nature of each of these views is elaborated, and the rela

tion of each to the retributive theory and to the use of 

therapy is determined. It is argued that these viewpoints 

support the use of retributive punishment only for offenders 

vii 
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whose offenses are not attributable to a diseased condition 

of the offender, and that these viewpoints prohibit the 

coercive use of therapy for such non-diseased offenders. 

For offenders whose offenses are attributable to a diseased 

condition, it is argued that the ethical viewpoints in 

question permit the use of therapy provided that either it 

is voluntarily accepted by the offender, or its use can be 

defended on the basis of certain paternalistic considera

tions . 

The second possible ground for the use of therapy on 

the diseased offender is especially controversial, and it is 

given a detailed defense. For this purpose, several 

criteria of justified paternalism are examined and found to 

be inadequate. On the basis of insights drawn from this 

examination, a new criterion of justified paternalism is 

presented and defended. This criterion is then shown to be 

acceptable from the ethical viewpoints of respect for 

persons and justice interpreted through the original posi

tion, and it is applied to the possibility of using therapy 

on offenders. 

The remainder of the study deals with various prob

lems which arise from the use of certain concepts in the 

foregoing discussion. Especially important among these is 

the use of the concept of disease in connection with of

fending behavior. Accordingly, the question of the rela

tionship of offending behavior and disease is considered. 
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Some recent attacks on the classification of mental and 

behavioral phenomena as diseased are explicated and eval

uated. The concept of disease is then examined and the 

possibility of its application to these phenomena is 

defended. 

A second problematic concept in the use of therapy 

is that of consent. It is argued that morally significant 

criteria of consent are properly found through the applica

tion of the paternalistic considerations elaborated above. 

In addition, the problem of the nature and quantity of the 

information necessary for consent is considered, and so is 

the effect of institutionalization on the possibility of 

consent. 

Finally, the use of preventive restraint for persons 

considered dangerous is examined. It is argued that pre

ventive restraint is acceptable to the ethical viewpoints in 

question only under special circumstances even when the 

offender's offenses are disease-related. It is also argued 

that offenders who are diseased in specified ways have a 

right to receive treatment. Finally, problems arising from 

the possible use of unsafe or ineffective therapies are 

examined. 



CHAPTER I 

THERAPEUTIC REHABILITATION AND THE 
PRINCIPLES OF PUNISHMENT 

Institutions of punishment have undergone severe 

criticism in recent years, criticism which comes from a wide 

range of different quarters. These institutions have been 

criticized for punishing offenders too harshly, for pun

ishing them not harshly enough, and for punishing them at 

all. Among the opponents of punishment are those who ad

vocate the use of therapeutic techniques designed not to 

punish, but to rehabilitate the offender. Proposals of this 

type have been grounded on various theories as to the 

reasons for the occurrences of offending behavior and have 

involved the advocacy of a variety of differing therapeutic 

approaches."'" In general, it is claimed that the use of 

these approaches instead of punishment would be more 

1. See, e.g., Benjamin Karpman, "Criminal Psycho-
dynamics: A Platform," Journal of Criminal Law, Criminology, 
and Police Science 47 (1956); Karl Menninger, The Crime of 
Punishment (New York: Viking, 1968); Barbara Wootton, Crime 
and the Criminal Law (London: Stevens and Sons, 1963); 
Barton L. Ingraham and Gerald W. Smith, "The Use of Elec
tronics in the Observation and Control of Human Behavior and 
Its Possible Use in Rehabilitation and Parole," Issues in 
Criminology 7 (Fall 1972); Vernon H. Mark and Frank R. 
Ervin, Violence and the Brain (New York: Harper and Row, 
1970); Michael H. Shapiro, "The Uses of Behavior Control 
Technologies," Issues in Criminology 7 (Fall 1972); David 
B. Wexler, "Token and Taboo: Behavior Modification, Token 
Economies, and the Law," California Law Review 61, No. 1 
(January 1973). 

1 
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efficient or more humane, and thus would be more desirable. 

In the eyes of some, then, the use of therapy designed to 

rehabilitate offenders would be a major advance over 

existing practices and would be beneficial for all concerned. 

Proposals of this type have not been met with en

thusiasm on the part of everyone, however. Serious ques

tions have been raised about the desirability and accept

ability of this type of response to offenses, and it is 

these questions which generate the problems to be examined 

in the present study. Accordingly, let us first consider 

some of the doubts which have arisen concerning the use of 

therapy on offenders. 

Problems in the Justification of 
Therapeutic Rehabilitation 

Problems about the use of therapy on offenders have 

been raised from a variety of different perspectives and on 

several different grounds. There is, however, some overlap 

between the different critical viewpoints, and this permits 

a fairly concise summary of the doubts which have been 

harbored concerning this possible approach to offending 

behavior.^ 

2. The problems raised here are derived primarily 
from discussions in the following works: Francis A. Allen, 
"Criminal Justice, Legal Values, and the Rehabilitative 
Ideal," Journal of Criminal Law, Criminology, and Police 
Science 50 (1959); Jeffrie G. Murphy, "Criminal Punishment 
and Psychiatric Fallacies," Law and Society Review 4, No. 1 
(August 1969); Jeffrie G. Murphy, "Preventive Detention and 
Psychiatry," Dissent, September-October 1970; David B. 
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First, compare the procedures which surround the use 

of therapy with those surrounding institutions of punish

ment. Institutions of punishment are limited by a variety 

of legal restrictions designed to protect the rights of 

offenders while no such restrictions presently exist for 

therapeutic institutions. Institutions of punishment and 

thus the procedures which surround them permit those sub

jected to them to make certain appeals which may serve to 

correct or prevent errors or abuses; legal rules require 

that supposed offenders be accorded such rights. Restric

tions of this sort do not fit naturally into the therapeutic 

approach; the very term "therapy" suggests that those who 

receive it are to be benefitted by it, and so the need for 

safeguards is not so apparent. This sort of response also 

suggests that offenders be in the charge of professionals 

expert in the diagnosis of the difficulties afflicting 

offenders and in the use of the therapies involved. We are 

not accustomed to thinking it desirable or necessary that 

professionals be subjected to formal limitations in those 

areas in which they are expert. Further, it is perhaps 

natural to suppose that therapy should be continued until it 

has achieved its purpose, i.e., cure. As applied to 

Wexler, "Therapeutic Justice," Minnesota Law Review 57, No. 
2 (December 1972); Herbert Morris, "Persons and Punishment," 
The Monist 52, No. 4 (October 1968); Thomas S. Szasz, The 
Myth of Mental Illness (New York: Harper and Row, 1961). 



offenders, however, this supposition could have the con

sequence that offenders would be subjected to involuntary 

therapy for an indefinite period of time; at least punish

ments have a fixed maximum. The use of therapy on offenders 

thus would involve a variety of dangers for the interests 

and rights of offenders and supposed offenders. 

A second difficulty with the therapeutic approach 

has to do with the sometimes indeterminate nature of the 

concepts it involves. For example, it is natural to suppose 

that an offender whose offenses occur because of an illness 

which afflicts him should be given therapy; however, when 

the "illnesses" which may be attributed to an offender are 

loosely defined, it becomes a matter of the personal prefer

ences of those making diagnostic judgments whether or not a 

particular person exhibits an illness or disease. When 

coupled with the fact that vastly different treatment may 

follow upon different categorizations, this vagueness is 

quite problematic. The term "therapy" also presents prob

lems, since virtually anything may be done to a person for 

supposedly therapeutic purposes. "Therapy" may involve 

deprivation of liberty or the use of painful procedures, 

and thus may be far from the unobjectionable procedures 

which the term "therapy" calls to mind. 

Third, the use of therapy, especially when it is 

imposed voluntarily, may involve treating human beings in 

ways that are morally objectionable. Therapy could involve 
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changing or altering the offender in whatever way is 

necessary to prevent the commission of further offenses; 

but if it involves this, it may constitute a violation of 

the rights of the person. It may be held that a person is 

a source of moral claims which may be violated by this kind 

of treatment. It may be argued that a person has a right to 

be tolerated as he is even when he could be therapeutically 

altered so as to eliminate the traits in him others find 

objectionable. The use of therapy may also involve taking 

an unacceptable view of a person; the therapeutic approach 

tends to view human beings as merely the products of various 

influences over which they have no control. If a person is 

not so influenced, or if he has a right not to be regarded 

as though he were so influenced, the use of therapy could be 

objectionable on this basis as well. Thus, the use of 

therapy may involve violations of moral demands concerning 

how human beings should be treated and how they should be 

viewed. 

Finally, consider an objection to the use of therapy 

which is not so much one which has been raised as it is one 

which is a logical consequence of a certain viewpoint con

cerning offenses, and thus one which would be raised by 

those who hold this viewpoint. Those who take the retribu

tivist view of punishment hold that justice requires that 

the offender be punished because the offender deserves 

punishment, and this view provides the basis for an 
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objection to the use of therapy on offenders. Giving an 

offender therapy instead of punishment would be, on this 

view, a violation of justice because it would not be giving 

the offender what he deserves. Even if the retributivist 

allows that in some cases punishment may be waived, he 

cannot accept the wholesale replacement of punishment with 

therapy without abandoning the retributivist position. 

Thus, the possibility of replacing the practice of 

punishment with the use of therapy on offenders is not an 

uncontroversial one; serious doubts can be raised about the 

therapeutic response. The present study is, in part, an 

attempt to examine the therapeutic response to determine 

whether it can be acceptable even in light of these ob

jections . 

Terminology 

The problem we are considering has involved us in 

the use of such terms as "punishment," "therapy," and 

"offense." Inasmuch as these terms are central to the topic 

of the present study and occur throughout it, some precision 

with respect to their meaning is essential. 

In the present study, the term "punishment" is used 

to refer to the intentional imposition by persons in 

authority of some deprivation or suffering on a supposed 
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3 offender because he has committed an offense. Thus, depri

vation or suffering imposed by the wrong persons, on the 

wrong person, or for the wrong reasons does not constitute 

punishment. This means that the question of whether a given 

act is an act of punishment depends in part on the inten

tions and beliefs of those involved. 

By contrast, the term "therapy" is used to refer to 

anything done to or for a person which is intended to 

eliminate or alleviate a condition of that person which is 

believed to be undesirable but which is not merely a matter 

of lack of information or training. Therapy thus does not 

include everything which is used for rehabilitation purposes; 

education or job training are not therapies when they are 

used to make up for previous deficiencies in those areas. 

So techniques such as psychotherapy, surgery, behavior 

modification associated with behavioral psychology, and drug 

treatment constitute therapies when they are used to elimi

nate conditions of the specified sort. Therapy, like 

punishment, therefore involves a conceptual link with the 

intentions and beliefs of those who use it. 

It follows from these definitions that therapy and 

punishment are not mutually exclusive. A therapy could be 

3. Cf. the definitions of "punishment" in S. I. 
Benn, "Punishment," in The Encyclopedia of Philosophy, vol. 
7, edited by Paul Edwardi (New York: Collier-Macmillan, 
1967), and H. L. A. Hart, "Prolegomenon to the Principles 
of Punishment," in Punishment and Responsibility (New York 
and Oxford: Oxford University Press, 1968). 
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imposed as a form of punishment. If the therapy is imposed 

against the will of the recipient, this could be the depri

vation which would allow the therapy to constitute punish

ment as well; painful therapy (e.g., electroshock therapy) 

could also be used as a form of punishment. However, the 

mere fact that a therapy involves imposing some deprivation 

or suffering on its recipient is not sufficient to make it 

a form of punishment in the relevant sense, for punishment 

involves the imposition of a deprivation or suffering be

cause of an offense committed by the person punished. Thus, 

if the deprivation or suffering associated with a thera

peutic technique is not imposed as a response to an offense, 

no punishment is imposed. 

Another term central to the present study is the 

term "offense." It is those who commit offenses ("of

fenders") who are the main concern of this study. I shall 

use the term "offense" to refer to any act or omission 

which, if performed knowingly and intentionally, is legally 

prohibited. The concept of an offense thus includes not 

only actions which are performed knowingly and intentionally, 

but also those not performed knowingly and intentionally, 

but which would be illegal if they were so performed. 

Violations of the criminal law would thus be offenses, but 

so too would be, e.g., behavior which is the basis for in

voluntary confinement in a mental institution. This perhaps 

peculiar use of the term "offense" is necessary to allow us 
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to discuss possible responses to behavior which may be 

performed without the mental state necessary to constitute a 

criminal violation, but which is nevertheless dangerous in 

some way. 

Given these definitions, the problems to be con

sidered in the present study have to do with the justifica

tion of various responses to behavior which constitutes an 

offense ("offending behavior"). Most philosophical thinking 

about what should be done with offenders has been done in 

connection with the problems associated with the justifica

tion of punishment; philosophers have seldom given more than 

secondary attention to the possibility of using therapy 

rather than punishment on offenders, and so no comprehensive 

study of the unique problems that arise from such possi

bilities is available. Nevertheless, the philosophical 

discussion of the justification of punishment does provide 

certain principles which are relevant to any discussion of 

what should be done with offenders, whether or not the 

action taken is that of punishment. I shall therefore take 

these principles as a starting point for the discussion of 

the ethical issues of therapeutic rehabilitation. 

Traditionally, of course, there have been two 

dominant approaches to the justification of punishment, the 

utilitarian and the retributive. On the utilitarian view, 

punishment is justified because of the benefits it sup

posedly brings to the welfare of society as a whole, while 
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on the retributive view punishment is required because con

siderations of justice (e.g., desert) demand it. Both 

approaches, as should be expected, require much elaboration, 

not only in connection with the traditional discussion of 

punishment but also in order to be applicable to the ques

tion of the use of therapy on offenders. In this chapter I 

shall attempt to provide a preliminary account of the rele

vance of the traditional views as to the justification of 

punishment for the question of the justifiability of thera

peutic alternatives to punishment. 

Utilitarianism 

The utilitarian justification of punishment depends 

upon the beneficial consequences that supposedly result from 

the existence of a practice of punishment; primary among 

these benefits is the way in which punishment prevents 

4 offenses. This prevention is alleged to be brought about 
< 

in three ways. First, punishments sometimes serve to in

capacitate offenders by making it impossible for them to 

commit certain sorts of offenses, e.g., those which cannot 

be committed while the offender is imprisoned. Second, 

4. Classical utilitarian discussions of punishment 
include Cesare B. Beccaria, On Crimes and Punishments (1764), 
trans, by H. Paolucci (Indianapolis: Bobbs-Merrill, 1963); 
Jeremy Bentham, An Introduction to the Principles of Morals 
and Legislation (1789 & 1823), especially Chapters III, 
XIII-XV; Jeremy Bentham, "Principles of Penal Law," in The 
Works of Jeremy Bentham, Vol. 1, edited by John Bowring 
(New York: Russell and Russell, 1962), especially Part II. 



punishments, or more properly, threats of punishment serve 

to deter both offenders and the general population from 

committing offenses. The threat of punishment is seen as a 

factor which will cause people to refrain from doing things 

which they would otherwise do, and the infliction of punish

ment itself is seen as necessary for the maintenance of this 

deterrent effect of the threat. Third, it may be claimed 

that punishment sometimes serves to reform the offender, 

causing a change in him such that he no longer chooses to 

commit offenses. On this view, it is not that the offender 

is deterred by the threat of more punishment, but that he is 

changed so that he no longer sees committing offenses as 

desirable, even apart from the possibility of being punished. 

In these ways, the use of punishment is seen as having the 

desirable consequence of reducing the number of offenses 

committed. 

In order for punishment to be justified from a 

utilitarian perspective, however, it is necessary that the 

beneficial consequences of its use outweigh the undesirable 

aspects it necessarily includes. Punishment, that is, 

necessarily involves subjecting those punished to certain 

undesirable circumstances, and so, if it is to have bene

ficial consequences on the whole, the undesirable conse

quences it has for some must be outweighed by the benefits 

it brings to people in general. Furthermore, a utilitarian 

justification of punishment would require not only that the 
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evils of punishment be outweighed by its benefits, but that 

punishment be better at securing those benefits than any 

available alternative. Even if the benefits of punishment 

outweigh its evils, the utilitarian would reject its use if 

the benefits could be obtained at less cost. In other words, 

in order for punishment to meet utilitarian demands, it must 

be the best way to secure benefits which are of sufficient 

importance to outweigh the disadvantages it involves. 

In accordance with these considerations, the utili

tarian approach to the justification of punishment might be 

summarized in terms of the questions it would ask about the 

use of punishment. The essential points can, I think, be 

captured in three questions. First, does punishment 

actually prevent offenses in the ways it is believed to do 

so? Second, is the prevention of offenses, with all it 

involves, of greater utilitarian value than the absence of 

any procedures for the prevention of offenses? Third, is 

punishment the best (most utilitarian) way to prevent 

offenses? For the use of punishment to be considered justi

fied on utilitarian ground without qualification, it is 

necessary that each of these questions be answered in the 

affirmative. 

It will be apparent that each of these questions is 

an empirical question. To answer them we must know what 

things i_n fact prevent offenses, and what things in fact do 

most to promote the general welfare. This is, of course, 
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not surprising, since once the Principle of Utility is 

accepted, all moral questions become questions of what 

things do, in fact, promote utility. So a complete eval

uation of punishment from a utilitarian perspective requires 

some fairly extensive empirical investigation. 

It is here that the possibility of using therapeutic 

alternatives to punishment fits into the utilitarian per

spective. For the answers to some of the utilitarian's 

questions about punishment may be negative. In particular, 

it may be that subjecting offenders to therapy rather than 

punishment would more effectively advance utility, either by 

more effectively preventing offenses or by preventing 

offenses at a smaller cost in terms of the disutility in

volved. If this were the case, the utilitarian would be 

committed to supporting a therapeutic response to offenders 

rather than a response of punishment. In connection with 

this possibility, many of the questions the utilitarian 

raises about punishment may also be raised about therapeutic 

rehabilitation. 

Clearly, the use of therapy on offenders could have 

the effect of preventing offenses. The prospect of being 

subjected to therapy could deter offenders and potential 

offenders from the commission of offenses just as could the 

threat of punishment. Again, it is an empirical question as 

to which of these would provide a more effective deterrent, 

but it is surely possible that the use of therapy could have 
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such a result. Similarly, the use of therapy on offenders 

could serve to incapacitate them, serving to prevent 

offenses in that way as well. Incapacitation would not, of 

course, be part of the therapy itself under normal circum

stances (although it could be), but the circumstances sur

rounding the administration of therapy could include incapa

citation. Indeed, although it is not an unqualified virtue 

of the therapeutic response, and perhaps not a virtue at 

all, this approach might even be more effective than punish

ment at incapacitating offenders since the offender might 

not be released until he had been "cured," i.e., changed in 

such a way that he would no longer commit offenses. While 

the use of punishment could return offenders to society 

without reducing their inclination to commit offenses, the 

therapeutic response could be arranged so as to prohibit the 

release of an offender before he has been made unlikely to 

commit further offenses. Thus, the use of therapy on 

offenders could serve the aims of both deterrence and in

capacitation. 

The main virtue of the therapeutic response to 

offenders, viewed as a way of preventing offenses, lies not 

in its ability to deter or incapacitate, but in its ability 

to reform offenders. The reformed offender is one who is 

changed in such a way that he is no longer in a previously 

existing undesirable state, one in which he is given to the 

commission of offenses. Therapy is one way of bringing 
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about such a change. It is this aim which therapy serves 

most directly and this aim which therapy is most likely to 

serve effectively. Deterrence and incapacitation may be 

consequences of the circumstances surrounding the adminis

tration of therapy, but reform is in some sense a direct aim 

of the application of therapy, since the very term "therapy" 

carries with it connotations of a method to improve or 

eliminate an undesirable state, connotations shared by the 

term "reform." Further, to the extent that effective 

therapeutic methods are available, the use of therapy on 

offenders would effectively reform them. So a therapeutic 

response to offenders could serve the aim of reform as well 

as those of deterrence and incapacitation. 

Given that the use of therapeutic rehabilitation can 

serve the aim of the prevention of offenses, the utilitarian 

must then consider whether therapy or punishment is better 

at achieving this aim. It must be asked wether one of these 

has greater preventive power than the other, and whether one 

can achieve the same preventive effect at less cost than the 

other. With respect to the first of these questions, a 

variety of considerations is relevant. In comparing the 

deterrence value of therapy and punishment, it will be seen 

that no conclusions can be reached without specification of 

the precise nature of the therapies and punishments involved. 

While at first glance it might seem that punishment should 

be more frightening and thus have greater deterrence value, 



this may be true only if one has in mind painless therapies 

which are voluntarily undertaken, or the more severe punish

ments such as lengthy imprisonment or the death penalty. 

Some punishments, such as small fines, probably have little 

deterrence value, while therapy which is painful and is 

forced upon its recipient might have considerable deterrence 

value. In short, the deterrence value of both punishment 

and therapy seems likely to depend in part on the nature of 

the specific punishments and therapies involved. 

In addition to these contingencies, the deterrence 

value of a specific course of action will also depend, pre

sumably, upon the individual characteristics of those to be 

deterred. This is simply the recognition of the apparent 

fact that what deters one person will not necessarily deter 

another. Some will be better deterred by the threat of 

imprisonment, others by the threat of being therapeutically 

altered against their will. If this is true, the general 

deterrence value of the threat of a specific response will 

also be a function of the number of persons in a population 

with the particular characteristics which determine their 

susceptibility to deterrence. That is, if a majority of a 

given population is such that it is deterred by a specific 

punishment, then that punishment would be an effective 

deterrent. But for a population which contained few who 

were intimidated by the threat of that punishment, the 

punishment would not be an effective deterrent. The 
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deterrent value of a given practice is in part a function of 

the nature of the persons to whom it is to be applied. 

Finally, the deterrence value of a specific response 

to offenses would also depend upon the nature of the 

offenses which would be met with that response. This is so 

because a particular response might effectively deter per

sons from the commission of some offenses but not of others. 

A ten dollar fine would presumably not be an effective de

terrent for the offense of stealing a thousand dollars, but 

might be for the offense of parking too near a fire hydrant. 

The therapeutic response differs from the response of 

punishment in this connection, however, for particular 

therapeutic methods would presumably not be assigned to 

offenses as such but to particular pathological conditions. 

Under such a system the offender might not be able to pre

dict with any certainty just what response his offense would 

receive, and so the deterrence value of the use of therapy 

might well depend on the general image of the therapeutic 

institutions involved. In any case, the relationship 

between particular responses and particular offenses would 

be an additional factor in determining the deterrence value 

of the responses. 

From these considerations it should be apparent that 

no general answer to the question of whether therapy or 

punishment has greater deterrence value is likely to be 

forthcoming. Instead we may expect that the deterrence 
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value of either depends upon exactly what form it will take, 

to whom it will be applied, and under what circumstances it 

will be applied. And given all the variables involved it 

seems likely that the answer will be that in some circum

stances certain punishments would be best, and in others, 

certain therapies. A better answer would require investiga

tion of specific alternatives. 

The incapacitation effect of punishment and of 

therapy will also depend on just what therapies and punish

ments are involved. Fines and some therapies would have no 

incapacitation value, while imprisonment, therapies which 

involve confining those treated to institutions, and 

therapies which would reduce the recipient's capacities 

would have incapacitation value. Thus, an evaluation of the 

incapacitation effect of punishment and of therapy would 

require a specification of the exact programs involved. No 

general answer as to which has greater value appears to be 

possible. 

This same conclusion also applies to the question of 

the reformative effect of therapy and of punishment. Al

though there is little reason to suppose that punishment 

reforms offenders in significant numbers, therapy could be 

just as ineffective. The reformative value of therapy will 

depend on the effectiveness and nature of the therapy in

volved, and this is not a fixed value. As knowledge of the 

various pathologies that might afflict offenders increases, 
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the effectiveness of a therapeutic response is likely to 

increase, and so the reformative value of the therapeutic 

response will vary as the development of the relevant fields 

of knowledge varies. Thus the relative merits of therapy 

and punishment with respect to this aim of punishment also 

cannot be determined in a general way. 

In addition to these considerations, the utilitarian 

must also consider whether, given that both punishment and 

therapy have preventive value, one of these approaches can 

achieve its result at less cost in terms of utility than 

the other. The utilitarian disadvantages of punishment are 

obvious. The offender will be displeased with whatever 

punishment is imposed on him; he would normally prefer that 

no punishment be imposed. The utilitarian expects that 

these disadvantages of punishment will be outweighed by its 

advantages, but will admit that the disadvantages do exist. 

At first glance, it might appear that the use of therapy 

would involve much less utilitarian cost, since therapy is 

often conceived as not being unpleasant. However, this 

cannot be assumed to be the case. There is no reason to 

suppose that painful therapies would not be used on 

offenders, nor is there any reason to suppose that therapies 

would not be imposed against the will of the offender. In 

the latter sort of case, the use of therapy would involve 

the unpleasantness of being forced to do something against 

one's will, and further, since the use of therapy could 
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involve the involuntary confinement of the offender for its 

administration, the unpleasantness of incarceration could 

also be a part of that response. In addition, therapy could 

also be seen as undesirable by the offender because of the 

effects it would have on him; he might object to the sort 

of changes in him that it would bring about. Or the 

offender might feel shame at being thought in need of 

therapy. For these reasons, the use of therapy on offenders 

would not necessarily be a practice which would involve no 

cost to utility. Again it appears that a utilitarian eval

uation of the relative merits of punishment and of therapy 

would require knowledge of the specific punishments and 

therapies involved and of the nature of those to whom they 

would be applied. Again there is no reason to suppose that 

in every possible circumstance either punishment or therapy 

would always have greater utilitarian value. 

As has been noted, definitive answers to these 

questions about the utilitarian virtues of therapy and 

punishment would require extensive empirical investigation 

of a sort which appears not to be presently possible. In 

the absence of such investigations, the utilitarian can only 

speculate as to the merits of these approaches. And if the 

present considerations are correct, such speculation is 

likely to yield the conclusion that in some cases and under 

some circumstances, punishment is likely to have greater 

utilitarian value, and in others, therapy is. We have no 



reason, then, to suppose that a utilitarian approach to 

dealing with offenders will support the exclusive use of 

either therapy or punishment. Clearly, then, there is no 

21 

opposition i n principle between the utilitarian approach to 

puni shment and the possibility of using therapy instead of 

punishment on offenders. The utilitarian can wholeheartedly 

support the therapeutic response to offenders, provided only 

that such a response turns out to be the most effective way 

to adv a nce utility. For the utilitarian, the therapeutic 

response is justified if it is a better way to advance 

uti lity, and that is the end of the matter. 

It i s just because the utilitarian would conclude 

t he discus sion of the ethics of dealing with offenders at 

this point that the limitations of his position become 

a pparent. For there are moral objections to the programs 

de manded by util i tarianism which cannot be accounted for 

within the utilitarian perspective, and so the discussion 

of the eth i cs of punishment and of possible alternatives to 

it c annot be limited to the utilitarian framework. Instead, 

ce rtain non-utilitari an considerations must be brought into 

the discus sion. This is necessary even to make sense of 

ce rtain sorts o f worries about the ethics of dealing with 

of fen ders. In order to show why this is so, we may consider 

f irst the classical objection to the utilitarian view of 

punishment. 
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Utilitarianism, it is charged, cannot be completely 

adequate as a view of punishment or as an ethical theory 

because it would permit and even demand unjust punishment. 

In its classical form, this objection is used as a basis for 

an unqualified rejection of utilitarianism; it is urged that 

because it could require unjust punishments, utilitarianism 

is thereby shown to be an incorrect normative ethical theory. 

On this view, it is taken as a kind of moral datum that un

just punishments are never to be permitted; it is then 

claimed that any correct normative principle must entail the 

judgment that unjust punishments are never to be permitted. 

Utilitarianism can then be rejected because it has the con

sequence that unjust punishments are at least sometimes 

permiss ible. 

The fact that utilitarianism permits unjust punish

ments can be relevant to the evaluation of utilitarianism in 

at least two other ways, however. The use of that fact in 

the way just mentioned depends on the somewhat controversial 

assumption that unjust punishments are never morally per

missible; this controversial assumption can be avoided if 

that fact is used on a metaethical rather than a normative 

level. One way in which this move can be made is by taking 

the relevant claim to be not that unjust punishments are 

never to be permitted but that many people believe that 

unjust punishments are never to be permitted. This belief 

can be taken as relevant to understanding the meaning of the 



concept of morality; that is, considerations of justice can 

be taken as necessarily relevant to moral evaluation. Then 

the fact that utilitarianism permits unjust punishments is 

claimed to show that the utilitarian view does not exhaust 

the content of morality because this example shows that 

utilitarianism does not give proper weight to considerations 

of justice. That is, the concept of morality gives greater 

weight to considerations of justice than is allowed for by 

the principle of utility. Thus, common beliefs about the 

morality of unjust punishments are taken as providing in

formation about the meaning of the concept of morality, 

information which shows that utilitarian considerations do 

not exhaust the content of morality. 

A second way of making use of the utilitarian prob

lem about unjust punishments on the metaethical level can 

be seen if we consider the position which denies the view 

about the concept of morality just discussed. The claim 

that non-utilitarian considerations are necessarily rele

vant to moral evaluation is a view which attributes a 

content to morality; on this view any position which fails 

to include considerations of justice does not correctly 

understand the concept of morality. But even if this view 

is denied, utilitarianism can be found to be less than a 

complete picture of moral evaluation. When morality is 

taken as lacking a given content, a person's morality can 

be said to be, for example, whatever viewpoint he or she 



takes as most important in deciding what ought to be done. 

Thus if a person takes considerations of justice as over

riding, the viewpoint of justice is that person's morality. 

This is to take the concept of morality as defined by 

characteristics such as overridingness and as lacking in any 

specific content. The fact that some take considerations 

other than utilitarian ones as overriding is shown by the 

fact that some believe the utilitarian to be wrong about 

unjust punishments. But if•non-utilitarian considerations 

can be taken as overriding and thus as a person's morality, 

utilitarianism is again shown not to capture all that is 

involved in morality. 

For purposes of the present study, it is unnecesary 

to be detained with the problem of determining which of 

these three ways of viewing the utilitarian's problems with 

justice is correct. The relevance of non-utilitarian con

siderations can be shown merely by establishing that the 

discussion of the ethics of therapeutic rehabilitation would 

be incomplete without bringing in these other factors. I 

shall argue that, just as utilitarianism cannot account for 

all morally relevant considerations with respect to punish

ment it also cannot account for all such considerations when 

the issue is that of the possibilities presented by thera

peutic alternatives to punishment. If this is correct, 

utilitarianism at least fails to allow for a position which 

may be adopted by some; at most, these considerations 
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provide additional reasons for regarding utilitarianism as 

incorrect. 

Recall the problems in the justification of thera

peutic rehabilitation discussed above. We saw that doubts 

about the therapeutic response to offenders can be raised in 

connection with possible violations of the rights of the 

offender, both with respect to procedural safeguards and 

limitations on the therapeutic response and with respect to 

the way in which the person is viewed. We also saw problems 

with respect to the vagueness of the concepts crucial to the 

therapeutic response and with respect to the justice of a 

failure to impose punishment. These are doubts which some

one may raise against the therapeutic response without 

basing them on utilitarian principles. The utilitarian will 

be concerned about these matters only insofar as they affect 

the utility of a possible course of action; but therein lies 

the utilitarian's limitation. For justice and rights and 

the way in which concepts can affect matters of justice and 

rights can be viewed as having an importance not derivative 

from their utility. 

The utilitarian position permits ignoring problems 

about justice and rights which arise in connection with 

therapeutic rehabilitation whenever doing so best promotes 

utility; however, concern for these matters can be of a 

more fundamental sort. This concern would be of a more 

fundamental sort if the viewpoint of any of the three ways 
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of viewing the utilitarian's problems with justice is 

adopted. Concern for justice and rights as they are 

affected by therapeutic rehabilitation can be taken as 

something demanded by the "moral facts" of the case; if this 

viewpoint is taken, utilitarianism is inadequate because it 

has implications inconsistent with the alleged facts. Con

cern for justice and rights can be taken as something which 

is necessarily morally relevant; if this viewpoint is taken, 

utilitarianism is inadequate because it regards the rele

vance of those matters as contingent on their utility. 

Finally, concern for justice and rights can be taken as 

merely a possible moral outlook which individuals are free 

to adopt; if this viewpoint is taken, utilitarianism is in

adequate because it fails to allow for the possibility of an 

outlook which views those matters as of an importance not 

derivative from their utility. In short, if concern for the 

problems about therapeutic rehabilitation is to be given 

serious consideration, those problems must be viewed from a 

perspective other than the utilitarian one; failure to view 

these matters from another perspective would be a failure to 

take these problems as seriously as they are taken by those 

who have raised them. 

Before moving on to consider non-utilitarian 

approaches to punishment, one further utilitarian attempt to 

account for the concerns here labeled non-utilitarian must 

be given its due. This is the version of utilitarianism 
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often called "rule-utilitarianism." Explicitly formulated 

as an attempt to meet objections to utilitarianism of just 

the sort here advanced, rule-utilitarianism has received 

5 considerable attention in recent years. However, despite 

the claims sometimes made for it, I shall argue that rule-

utilitarianism fails to improve significantly, if at all, on 

the version of utilitarianism previously under consideration. 

Rule-utilitarianism is supposed to be able to avoid 

the difficulties with which utilitarianism is charged be

cause it restricts the application of the principle of 

utility to rules or practices. Only rules or practices are 

to be judged by reference to their consequences for 

utility; individual actions are to be evaluated by refer

ence to the acceptability of the rule or rules under which 

they fall. Thus, since objections to utilitarianism are 

usually constructed in such a way that the principle of 

utility is applied directly to individual actions, these 

objections may not work against rule-utilitarianism. To 

show that they would not, the rule-utilitarian argues that 

although it may appear that, in the individual case, an 

action which is, say, unjust would have the most beneficial 

consequences, it is not the case that a practice which in

cluded, or a rule which permitted, such actions could have 

5. Rule-utilitarianism is formulated by John Rawls 
in "Two Concepts of Rules," Philosophical Review 64, No. 1 
(January 1955), and by Richard Brandt in Ethical Theory 
(Englewood Cliffs, N.J.: Prentice-Hall, 1959). 
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the most beneficial consequences. The effect of such 

practices or rules would never be beneficial. Further, the 

rule-utilitarian may argue that his approach can account for 

the view that, say, an unjust punishment should not be 

imposed despite the beneficial consequences of doing so. 

Such a position could be based on the recognition that the 

rule or practice which would permit such things would not 

best promote utility. Similar replies could be made to the 

charges made above that utilitarianism cannot account for 

worries about therapeutic alternatives to punishment based 

on injustices, violations of rights, and violations of 

respect for persons which may be seen in such possibilities. 

The rule-utilitarian may interpret these worries as based on 

the likelihood that practices permitting the ignoring of 

justice and rights would be disutilitarian. 

This attempt to account for these concerns is not, 

in my judgment, satisfactory. First of all, there is some 

question as to whether rule-utilitarianism really differs 

from the unrestricted utilitarianism which permits the 

application of the principle of utility directly to indi

vidual actions.^ It has been charged that these two 

6. Against the distinction between rule-
utilitarianism and unrestricted utilitarianism, see R. M. 
Hare, Freedom and Reason (New York: Oxford University Press, 
1965), Chapter Seven; G. J. Warnock, The Object of Morality 
(London: Methuen, 1971), Chapter Five; and especially David 
Lyons, Forms and Limits of Utilitarianism (Oxford: 
Clarendon Press, 1965). 
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versions of utilitarianism are extensionally equivalent, 

that the application of these two approaches to specific 

cases will always yield the same results. Then anything 

which is permitted by an unrestricted utilitarianism will 

also be permitted by rule-utilitarianism, and so rule-

utilitarianism may also permit violations of rights and of 

considerations of justice. Thus, if this charge is correct, 

rule-utilitarianism also fails to attribute to justice and 

rights a role which is sufficiently fundamental to account 

for the way in which these concerns have arisen in connec

tion with therapeutic rehabilitation. 

In addition to this problem about the uniqueness of 

rule-utilitarianism, that view fails to save utilitarianism 

for other, independent reasons. For example, consider the 

criterion the rule-utilitarian uses to evaluate rules and 

practices: he evaluates them solely by reference to their 

utility. But might there not be rules and practices which 

are unjust or violate rights? We need only to consider the 

history of minorities in America to see that this is 

possible. But the rule-utilitarian is committed to sup

porting such practices provided only that they are the most 

beneficial. However, it can intelligibly be maintained that 

even beneficial practices should not be adopted if they are, 

for example, unjust. The rule-utilitarian cannot account 

for the independent weight which may be given to moral 

claims such as those of justice. His problem is that he 
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attempts to account for everything in morality in terms of 

this single criterion, when, in fact, other moral concerns 

may be given a status which is not derivative from that of 

utility.7 

The final and perhaps most decisive reason why it is 

necessary to go beyond even the rule-utilitarian perspective 

to properly evaluate therapeutic rehabilitation in light of 

the aforementioned problems concerning it can be seen if 

the foregoing objections to rule-utilitarianism are waived 

and it is granted that rule-utilitarianism can ground a 

concern for justice and rights. For even on that assumption 

it is not clear exactly what implications a concern for 

rights and justice will have for the use of the therapeutic 

response to offenders; intuitions as to whether considera

tions of justice and rights permit or prohibit therapeutic 

rehabilitation conflict. Determination of the implications 

of these considerations requires study of them for their own 

sake. Thus, even if a concern for justice and rights could 

be grounded in rule-utilitarianism, it would be necessary to 

go beyond the utilitarian perspective to properly reach 

conclusions about therapeutic rehabilitation. 

7. For similar objections to rule-utilitarianism as 
such, see John Rawls, "Justice as Fairness," philosophical 
Review 67 (1958); W. K. Frankena, Ethics (Englewood Cliffs, 
N.J.: Prentice-Hall, 1963); Alan Donagan, "Is There a 
Credible Form of Utilitarianism?", in M. D. Bayles, ed., 
Contemporary Utilitarianism (Garden City, N.Y.: Doubleday, 
1968). 
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It seem It seems, then, that rule-utilitarianism fails to 

alter our earlier conclusion that we must look beyond the 

utilitarian perspective if we are to have a study of thera

peutic rehabilitation which is sufficiently sensitive to 

the aforementioned problems about that response. In light 

of this result, let us now consider the relevance to thera

peutic rehabilitation of the approach to punishment known 

as "retributivism." 

Retributivism 

The retributive theory of punishment lacks the 

clarity and simplicity of the utilitarian view. Advocates 

of retributivism differ among themselves on the correct 

interpretation of their view to an extent greater than do 

utilitarians, and the various interpretations offered are 

frequently complex. In this section, I shall attempt to 

outline the most significant forms taken by the retributive 

theory and to assess their significance for the evaluation 

of therapeutic alternatives to punishment. 

The single claim which seems to have a place in any 

version of the retributive theory of punishment is the claim 

that the justification of punishment is essentially related 

to the desert of those punished. That is, some persons 

deserve punishment and the justification of the practice of 

punishment is dependent on this characteristic of some 

individuals. When we move beyond this claim about the 
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connection between desert and justified punishment, however, 

there is considerable disagreement among the theorists of 

retributivism. The disagreements can be categorized by 

reference to two different sorts of questions which must be 

answered in order to determine the connection between desert 

and the justification of punishment. First, there is the 

question of the analysis of the concept of desert: Under 

what conditions does a person deserve to be punished? What 

does it mean to say that a person deserves punishment? 

Second, given an understanding of the concept of desert, is 

desert merely a necessary condition of justified punishment, 

providing only part of the case for punishment, or does it 

in itself provide the whole of the case for punishment, and 

if so, is it a case which outweighs other considerations 

which may be applicable? Obviously, an answer to this 

question is essential if it is to be known under what con

ditions punishment may be justified. Let us deal with this 

second question first. 

There are really three positions to be considered 

with respect to this second question. The first position, 

which may be called "weak retributivism," holds that desert 

is a necessary but not sufficient condition for justified 

punishment. This position, in one form or another and with 

some qualifications, has been advocated by several recent 

theorists of punishment as part of an approach which avoids 

the weaknesses of the traditional versions of both 
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utilitarianism and retributivism by combining the strengths 

8 
of each. Thus, a theory of punishment which incorporates 

this requirement of justified punishment may avoid charges 

that it permits the punishment of the innocent; the innocent 

do not deserve punishment, and so punishment of the innocent 

is not judged acceptable. Further, such a position is seen 

as having the virtue of not claiming that punishment is 

justified solely for retributive reasons; other considera

tions, even utilitarian ones, may be incorporated and re

quired in a complete justification of punishment of this 

sort. 

It is not weak retributivism which concerns us here. 

Since weak retributivism does not provide a complete justi

fication of punishment, it will be, at most, part of a 

theory of punishment. To get a complete theory of punish

ment, the claim of the weak retributivist must be conjoined 

with other claims to provide a positive case for punishment; 

often the claim that desert is a necessary condition of 

justified punishment is conjoined with a utilitarian case 

for having a system of punishment. But recall that we are 

concerned to discover a viewpoint which provides a basis for 

the concern with rights and justice which underlies the 

problems raised with respect to therapeutic rehabilitation. 

8. See, e.g., Hart, "Prolegomenon," in Punishment 
and Responsibility; Benn, "Punishment"; and Ted Honderich, 
Punishment: The Supposed Justifications (New York: Harcourt, 
Brace, and World, 1969). 
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We have seen already that utilitarianism does not provide 

such a basis; if weak retributivism conjoined with utili

tarianism provides such a basis, it can only be through the 

concern with desert which is thus conjoined with utili

tarianism. But then it is the concern with desert to which 

we should look to find the basis we seek; in this respect, 

weak retributivism is identical with other forms of retri

butivism. Thus, since weak retributivism is here relevant 

only insofar as it is like other forms of retributivism, and 

since weak retributivism involves the unnecessary complica

tion of being conjoined with non-retributive principles, I 

shall not concern myself further with weak retributivism as 

such. However, the viewpoint of the weak retributivist may 

generally be inferred by conjoining subsequent conclusions 

about the retributivist viewpoint with previous ones about 

the utilitarian. 

Two further retributivist alternatives remain to be 

considered. They are alike in that both hold that desert 

is the proper basis of the positive case for punishment, 

that this case should not be built on grounds not making a 

direct appeal to desert, e.g., on utilitarian grounds. The 

difference between them lies in their differences over the 

possible relevance of other considerations. On the one 

hand, it may be held that desert is a good reason for 

punishment, but not necessarily a conclusive reason. This 

is to hold that while desert is a good reason for punishment 
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and a conclusive reason when it is the only relevant con

sideration, it is not always the only relevant consideration 

In some circumstances, other considerations may apply to a 

possible case of justified punishment, and sometimas these 

considerations may be more important. This view therefore 

would not require punishment for every case in which it is 

deserved; other considerations may override those in favor 

of punishment. There is, however, a presumption in favor 

of punishing those who deserve it; they should be punished 

unless there are more weighty considerations to the contrary 

This view may be called "moderate retributivism." 

The alternative to this view, which may be called 

"strong retributivism," is the view which holds that desert 

is necessarily a conclusive reason for punishment. The 

advocate of this view holds that when someone deserves 

punishment, this is all that needs to be considered; other 

concerns can never outweigh the fact that punishment is 

deserved. It is this view which is suggested when, for 

example, Kant claims that 

. . . if a civil society were to dissolve itself 
by common agreement of all its members . . . the 
last murderer remaining in prison must first be 
executed, so that everyone will duly receive what 
his actions are worth.9 

9. Immanuel Kant, The Metaphysical Elements of Justice, 
trans, by John Ladd (Indianapolis: Bobbs-Merrill, 1965), 
p. 102. 



Everyone must receive what is deserved no matter what the 

circumstances are. Punishment, therefore, is required 

whenever it is deserved. 

Which of these views is the correct one? This ques

tion is not easily resolved, although it is difficult to 

find much to recommend the stronger position, despite the 

authority of Kant. Still, a clear-cut disproof of that 

position does not seem to be readily available either. 

Fortunately, however, an answer to this question is not 

really necessary for the purposes at hand. What is in 

question is the significance of the retributive position for 

therapeutic alternatives to punishment; an answer to this 

question does not require a resolution of this problem since 

the issues involved have to do with the implications of the 

retributive principles rather than with their weight rela

tive to other considerations. The significance of the 

retributivist's concern with desert will be the same whether 

we are dealing with moderate or strong retributivism; these 

views differ with respect to the importance granted to con

siderations other than desert, not with respect to the im

mediate implications of a person's desert in an abstract 

situation. Thus, either form of retributivism may provide a 

basis for the concern for rights and justice in the thera

peutic response to offenders. The task at hand, then, is 

not that of defending one form of retributivism against 

another, but that of determining significance for 
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therapeutic rehabilitation of the concern for desert which 

characterizes any form of retributivism. 

To complete the discussion of desert as a necessary 

condition of or positive reason for punishment, it is 

necessary to mention one further consideration. The view 

that desert is a merely necessary condition of justified 

punishment has been considered and so has the view that 

desert is a good reason or a conclusive reason for punish

ment, but it has not been considered whether desert might 

be both a necessary condition and positive reason for 

punishment. On this view, there is good reason to punish 

when and only when punishment is deserved by the person 

punished. Strictly speaking, this is the position of both 

moderate and strong retributivism, provided that the appro

priate distinctions are made concerning the relevance of 

considerations other than desert. Of course, it would be 

possible to hold that desert is a good or conclusive reason 

for punishment while also holding that other considerations 

(e.g., utilitarian ones) provide good or conclusive reasons 

for punishment. This view would not be inconsistent if it 

is not held that desert is a necessary condition of justi

fied punishment. However, this view does not represent a 

position which need concern us here. Only a view which 

holds desert to be a necessary condition of justified 

punishment imposes limitations on punishment through its 

concern with desert, and only a view which imposes 
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limitations in some way can provide a basis for our problems 

about therapeutic rehabilitation since those problems 

express a concern for the lack of limitations. Thus, if a 

view which emphasizes desert is to provide the desired 

basis, it must hold that desert is a necessary condition of 

justified punishment. 

We are now in the following position. The view to 

be examined is that which holds that desert is a necessary 

condition of justified punishment and a good or conclusive 

reason for punishment. The aim of this examination is the 

determination of the relevance of this view for the possible 

use of therapy on offenders and especially the determination 

of whether this view can provide a basis for the special 

problems about therapeutic rehabilitation with which we 

have been concerned. 

Further distinctions between various forms of 

retributivism may be made by reference to their differing 

analyses of the concept of desert. I shall first consider 

the view according to which the relevant sense of "desert" 

is a kind of moral desert. That is, the punishment of a 

particular person is justified because that person has 

committed a moral offense; the person who has committed a 

moral wrong deserves punishment. In particular cases, then, 

this justification of punishment is dependent on some 

specification of what is to count as a moral offense or 

moral wrong. Given such a specification, it will then be 
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possible to determine when punishment would be justified. 

Let us consider the implications of this analysis of desert. 

It may be noted, first, that this approach would 

provide a justification of the punishment of violations of 

the law if and only if such violations constitute moral 

offenses. This would mean that legal punishment would be 

justified only if either there is a moral obligation to obey 

the law a!3 such, or it is the case that the law calls for 

punishment only for violations which constitute moral 

offenses in their own right, i.e., independently of their 

being against the law. Since it is unlikely that the latter 

would be the case, and since a general theory of punishment 

is unlikely to be satisfactory if it is dependent on such 

contingent considerations, an account of a moral obligation 

to obey the law is likely to play a significant role in a 

retributive theory of this sort.^ It must play such a role 

unless the theorist is willing to accept the consequence 

that the punishment of actions which are illegal but not 

immoral in their own right is not justified. Coupled with 

such an account, however, this view would account for the 

justification of legal punishment in general. 

10. This is contrary to the view expressed by C. H. 
Whiteley in "On Retribution," Philosophy 31, No. 117 (April 
1956), where he suggests that a retributivism which under
stands "guilt" in terms of moral wrongdoing can provide a 
complete justification of punishment without an account of 
the justification of the demands for legal institutions. 
This is correct only for the punishment of legal violations 
which are also moral violations in their own right. 
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Difficulties with this view begin to emerge when its 

further consequences are considered. The essential element 

in a justified punishment, on this view, is the commission 

of a moral offense; the scope of this justification is not 

restricted to offenses which are also legal offenses. It 

follows that the punishment of actions which are immoral but 

not illegal is also justified. Thus, it would appear that 

the state would be justified in punishing the commission of 

actions not prohibited by law. But surely this is an un

acceptable consequence, for it runs counter to the view that 

punishment by the state cannot be justified unless, among 

other things, the law violated is a law which was passed 

prior to the time of the "violation," and unless the law has 

been promulgated. Unless these conditions were met, the 

person could not know in advance that his action would be 

met with punishment by the state, and thus punishment in 

such instances could plausibly be said to be unfair or un

just. The injustice of such punishments can be seen both in 

the fact that such a person would not have been given a fair 

opportunity to avoid punishment by the state since he would 

not know that the state would respond in that way, and in 

the fact that this is a case in which the person punished is 

admittedly legally innocent. Although these two aspects of 

the situation are perhaps intimately related, the latter 

description has the virtue of emphasizing the nearness of 

this situation to that so often urged by retributivists 
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against utilitarianism, viz., the punishment of the inno

cent. That retributivism could also require the punishment 

of the innocent should be a matter of no small concern to 

the advocates of that position. 

What is the problem here? If we are to avoid the 

consequence that the state is permitted to punish persons 

who have not violated the law, some further restrictions 

must be instituted. I shall suggest that the problem is due 

to the failure to take proper account of the source of 

punishment: by whose hand is the offender to be punished? 

When the question is one of the justification of legal 

punishment, a theory of punishment must answer not the 

question "How is punishment to be justified?" but instead 

the question "How is punishment by the state to be justi

fied?" To establish this, let us consider further the 

difficulties of this version of retributivism. 

A retributivism which holds that punishment is 

justified simply as the punishment of moral wrongdoing is a 

view, I shall argue, which cannot be acceptable. Its lack 

of acceptability can be seen by considering some of its 

consequences. Consider the following sort of case. Suppose 

someone, Jones, commits a moral offense which is also il

legal. Then, according to the retributive theory presently 

under consideration, it would be justifiable to punish Jones 

and it would be justifiable simply because he has committed 

a moral offense. The fact that his action is also illegal 



42 

is not given any relevance by this sort of retributivism, 

and the theory does not include any specification of what 

source justified punishment must have. Thus, since Jones 

has committed a moral wrong and this is all that matters for 

the question of the justifiability of his punishment, this 

sort of theory has no ground from which it can support ob

jections to punishing Jones for that offense, regardless of 

who punishes him. So if John Smith, who happens to be 

driving through town, decides to take it upon himself to 

punish Jones, this retributive theory provides no basis for 

objections to Smith's action. Of course, it also follows 

that the state would be justified in punishing Jones. How

ever, this is a case in which Jones' action is not only 

immoral but illegal as well. Because of this, I think most 

of us would share the considered opinion that the state has 

a superior claim to the right to punish Jones. Further, 

that this claim is not merely legally superior, but morally 

superior. And further still, that Smith may have no legiti

mate moral claim to a right to punish Jones. But we need 

not rely on mere intuitions here. For the retributivist 

perspective itself provides a basis for objections to 

punishments like that by Smith of Jones, and for this reason 

the present interpretation of retributivism is inadequate. 

Consider the example of Smith's punishment of Jones. 

We may suppose that it occurs in a context which is roughly 

similar to that which exists (at least in theory) in most 
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modern states. That is, we may assume that it is the 

established practice that the state and only the state will 

attempt to inflict punishment on those who commit illegal 

actions. It is not an established practice that private 

individuals such as Smith attempt to punish violations of 

the law; such attempts are unusual, atypical. Furth2r, we 

may assume that the state is fairly efficient at punishing 

violations of its laws. The attempt is made to apprehend 

and punish all violators and such attempts are usually 

successful. In this context, I shall argue, retributivism 

itself provides a basis for objections to Smith's punishment 

of Jones but not to the state's punishment of Jones. 

The difference that retributivism would find between 

Smith's punishment of Jones and the state's punishment of 

him lies in the difference in his expectation that he will 

be punished by the state and his expectation that he will be 

punished by some private individual like Smith. In the 

context described, Jones has every reason to believe that he 

will not be punished by any private individual such as 

Smith. Such punishments are not typical, but on the con-

trary, very uncommon. Further, we may suppose that they are 

discouraged by the state and even by the pressure of social 

disapproval. Punishment by Smith is not something that 

Jones can reasonably be expected to have foreseen. By con

trast, Jones has very good reason to expect that the state 

will attempt to punish him for his action. The state has 



punished similar actions in the past and gives every indi

cation that it intends to continue in that policy. Jones 

can reasonably be expected to have foreseen that the state 

would attempt to punish him. The significance of this dif

ference in what Jones can reasonably be expected to have 

foreseen lies in its relationship to what it is that Jones 

deserves. 

If Jones cannot reasonably be expected to have fore

seen that he might be punished by Smith, then he cannot be 

said to have had a fair opportunity to avoid that punish

ment. And if Jones did not have a fair opportunity to avoid 

punishment by Smith, then Jones did not deserve that punish

ment. One has a fair opportunity to avoid some consequence 

only if one knows that the consequence is the possible 

result of a course of action which one may choose either to 

do or not to do. If one has every reason to believe that a 

particular consequence will not be the result of a particu

lar course of action, then one cannot be said to know that 

the consequence is a possible result of that course of 

action. Given this understanding of the concepts involved, 

Jones would not have had a fair opportunity to avoid punish

ment by Smith. Jones' lack of opportunity can be seen in 

the sort of claim he might make upon being punished by 

Smith. He could quite understandably claim that had he 

known that persons such as Smith would attempt to punish him 

for his action, he would have acted differently. He might 
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have taken steps to avoid the detection of his offense that 

he did not take in the absence of this knowledge or he might 

even have refrained from committing the offense entirely. 

The point is that because Jones had no knowledge of the 

threat from Smith, he had no chance to act on that knowledge, 

and thus no opportunity to avoid that consequence. 

By contrast, it can readily be seen that Jones may 

have had a fair opportunity to avoid punishment by the state. 

Jones is certainly aware that punishment by the state is 

among the possible consequences of a course of action which 

includes violation of the law, and so he can avoid that con

sequence by choosing not to undertake that course of action, 

or if he decides to perform the action anyway, his awareness 

of the threat allows him to take steps to try to avoid it. 

The problem we have seen in the case of punishment by Smith 

is not present in this case because Jones can reasonably be 

expected to have foreseen that the state would attempt to 

punish him for a violation of the law. So in the case of 

punishment by Smith, but not in the case of punishment by 

the state, Jones does not have a fair opportunity to avoid 

it. 

Now if Jones did not have a fair opportunity to 

avoid punishment by Smith, he cannot be said to have de

served that punishment. Jones may well deserve to be 

punished; he may deserve punishment by the state, for 

example. But he does not deserve punishment by Smith. To 
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deny this is to assert that Jones could deserve punishment 

by Smith even while not having had a fair opportunity to 

avoid Smith's punishment. It is to assert that the punish

ment could be deserved even if Jones did not know that it 

was a possible result of his actions. But this sort of 

understanding of desert is contrary to the spirit of the 

retributivist perspective. Surely if anything is attractive 

about retributivism, it is its emphasis on respect for the 

rights and the choices of persons, and it is just this which 

would be abandoned if the connection between a fair oppor

tunity to avoid a punishment and deserving that punishment 

is not maintained. It is this sort of respect to which Kant 

appeals in his rejection of the utilitarian justification of 

punishment: 

Judicial punishment can never be used merely as a 
means to promote some other good for the criminal 
himself or for civil society, but instead it must in 
all cases be imposed on him only on the ground that 
he has committed a crime; for a human being can 
never be manipulated merely as a means to the 
purposes of someone else. . . .H 

Similarly, Hegel claims that 

. . . punishment is regarded as containing the 
criminal's right and hence by being punished he is 
honoured as a rational being. He does not receive 
this due of honour unless the concept and measure 
of his punishment are derived from his own act. 
Still less does he receive it if he is treated 

11. Kant, Justice, p. 100. 
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either as a harmful animal who has to be made harm
less, or with a view to deterring and reforming 
him. -*-2 

Both Kant and Hegel emphasize the demand for respecting the 

status of human beings and both suggest that only punishment 

with a retributive justification can do this. 

The connection between this demand for respect for 

persons and the need that persons have for a fair oppor

tunity to avoid situations bringing on ill desert such as 

punishment is suggested by Herbert Morris: 

[Tjhere is some plausibility in the exaggerated 
claim that in choosing to do an act violative of the 
rules an individual has chosen to be punished. This 
way of putting matters brings to our attention the 
extent to which, when the system is as I have de
scribed it, the criminal "has brought the punishment 
upon himself" in contrast to those cases where it 
would be misleading to say "he has brought it upon 
himself," cases, for example, where one does not 
know the rules or is punished in the absence of 
fault.13 

Morris here points out how it is that a system of punishment 

which respects the choices of persons must allow persons an 

opportunity to avoid punishment by allowing them the knowl

edge that rules exist which call for the infliction of 

punishment on those who pursue certain courses of action. 

This requirement is not satisfied when punishment has its 

source in persons who normally do not attempt to impose 

punishment. For the very fact that such persons do not 

12. G. W. F. Hegel, The Philosophy of Right (1821), 
trans, by T. M. Knox (London: Oxford University Press, 
1969), sec. 100. 

13. Morris, "Persons and Punishment," sec. 1, par. 9. 
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normally attempt to impose punishment shows that punishment 

from that source is not in accordance with the "rules" that 

the person potentially subject to punishment can be expected 

to know. Quite the contrary, for the "rule" that both this 

person and others in the same context do know is incon

sistent with any rule which would permit punishment by 

private individuals, for the rules they know allow only the 

state to attempt to inflict punishment for violations of 

the law. 

What is meant by the term "rule" in this context? 

This is a term which is both crucial and ambiguous, and so 

some consideration of what it means here may be in order. 

The present usage of this term is intended to include in its 

scope the sorts of rules which have been called "regulative" 

14 and those which have been called "constitutive." Regula

tive rules are those which regulate activities that exist 

prior to and independently of these rules while constitutive 

rules are those which define or constitute an activity whose 

existence is dependent on those rules. The rules of 

etiquette which regulate the way in which we eat are 

examples of regulative rules while the rules of chess are 

examples of constitutive rules; the practice of eating 

14. The terminology is from J. R. Searle, Speech 
Acts (Cambridge: Cambridge University Press, 1969), pp. 
33-42. See also Rawls, "Two Concepts of Rules," and 
Warnock, The Object of Morality, pp. 37-38. 
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exists independently of any rules while the game of chess 

does not. However, constitutive rules also regulate. They, 

like "regulative" rules, provide guidance for behavior; one 

may follow them, one may violate them, or one may act as 

they require or contrary to what they require without 

knowing of their existence. Since it is this regulative 

feature of rules which I wish to emphasize, I shall use the 

term "rule" to refer to any convention which serves to 

regulate activities, whether or not these activities exist 

independently of rules. 

Rules, in this sense, can come into existence either 

by being intentionally enacted by some authoritative body, 

group, or individual, or by becoming the established 

practice through custom or tradition and not through any 

intentional act. Rules of law which set speed limits are 

examples of the first category; rules of etiquette are 

examples of the second. Apart from how it is that it came 

into existence, a rule may be said to exist in a particular 

group when either there is some degree of observance of the 

rule by members of that group and the members of the group 

generally take a critical attitude toward behavior which is 

not in accord with the rule, or the rule is a member of a 

system of rules which is generally regarded as authoritative 

15 by the members of the group. 

15. See A. D. Woozley, "The Existence of Rules," 
Nous 1 (March 1967). 
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Now in the example we have been considering, the 

society of which Jones and Smith are members does not have a 

rule which permits private individuals to punish violations 

of the law. Instead, there exists in that society a rule 

according to which only the state in permitted to punish 

such violations. This rule may have come into existence 

through intentional enactment or through custom; let us 

suppose that it is a customary rule. Since there is such a 

rule in this society, Smith's punishment of Jones is con

trary to the established rules. Thus, when Jones acts with 

knowledge of the established rules and in the belief that 

these are the rules according to which he must "play the 

game," Jones acts without knowledge of any rule which 

permits Smith to attempt to punish him. Jones, so to speak, 

does not know the rules of the game which Smith is imposing 

on him. Because of his ignorance of Smith's "rules," Jones 

has not had a fair opportunity to avoid punishment by Smith, 

his choices have not "brought upon himself" this attempt by 

Smith to punish him, and therefore Jones does not deserve 

to be subjected to punishment by Smith. 

An analogy may be of some help here. Jones' position is 

like that of a poker player whose bluff is called. In 

bluffing, the poker player takes the risk that his bluff 

will be called by one of his opponents, just as, in vio

lating the law, Jones takes the risk that he will be 

punished by the state. But suppose that someone watching 



our poker game sees the cards of the bluffing poker player 

and secretly signals the opponent that it is a bluff. The 

opponent may then call the bluff, just as he could without 

this knowledge, but of course this is cheating, it is un

fair. And more to the point, there is an important sense in 

which the poker player does not, in bluffing, take the risk 

that his bluff will be called in this manner. He does not 

know that he must watch for this sort of threat, and thus he 

does not bring this sort of loss on himself. In the same 

way, Jones did not take the risk that he will be punished by 

Smith; he does not bring that on himself. 

This means that there is a relevant difference be

tween the punishment of Jones inflicted by the state and 

that inflicted by some private individual such as Smith. 

According to the principles of retributivism, Jones deserves 

the former sort of punishment while he does not deserve the 

latter sort. Punishment of the former sort may respect 

Jones as a person while the latter sort does not. Punish

ment of the former sort may have a retributive justification; 

punishment of the latter sort does not. In this way, then, 

Smith's punishment of Jones is a violation of an essential 

part of the retributivist theory, since it lacks a crucial 

feature demanded by that theory of a justified punishment. 

This point may also be seen in another type of 

example. As previously noted, the view according to which 

all that is relevant to establishing desert is the commission 
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of a moral offense has as a consequence the view that the 

state would be justified in punishing actions which are 

immoral but not illegal. Now in a context in which it is 

the rule that the state punishes only violations of the law, 

the retributivist perspective again provides a basis for 

objections to the sort of thing permitted by the analysis of 

desert presently under consideration. Suppose this time 

that Jones is doing something which is immoral but not 

illegal. Suppose, for example, that Jones is pointlessly 

torturing animals and that this is immoral but not illegal. 

In such a case it might well be justifiable to try to stop 

Jones from performing the torture, to blame Jones for doing 

it, to suspect that he may try to do it again. But retri-

butivism does not provide a justification for an attempt by 

the state to punish Jones. For this is another case in 

which punishment from that source is not included in the 

rules known to him; in performing this immoral action, Jones 

does not knowingly risk being punished by the state and so 

there is no basis for a retributive justification of the 

state's attempt to punish him. 

The foregoing difficulties in the view according to 

which retributivism requires for justified punishment only 

that the person punished have committed a moral offense may 

now be summarized. The problems begin with what I take to 

be a feature which is noncontroversially a part of retri

butivism, namely, the view according to which a justified 
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punishment is one which respects the choices of persons 

punished by imposing punishment only in cases in which those 

persons have been given a fair opportunity to avoid the 

punishment and thus not in cases in which the person cannot 

be expected to know he is taking a risk of punishment. In 

short, retributivism is a view according to which punishment 

can be justified only when it is deserved and according to 

which it is not deserved if its potential recipient cannot 

reasonably be expected to have known that it would be im

posed. The consequences of this view include the denial 

that the state is justified in punishing immoral but legal 

actions when the established practice is for the state not 

to do so,^ and the denial that private individuals are 

justified in punishing immoral and illegal actions when the 

established practice is for only the state to do so. How

ever, the interpretation of desert being considered re

quires, for justified punishment, only that the person 

punished have committed a moral offense, and thus has among 

its consequences the view that the state could be justified 

in punishing immoral but legal actions and the view that 

private individuals may be justified in punishing immoral 

and illegal actions, even when these types of punishment are 

contrary to the established practice. Thus, this view is 

not an acceptable interpretation of retributivism, for it 

16. The possibility that the state might establish 
such a practice is considered shortly. 
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has consequences which are incompatible with those of 

retributivism. The retributivist perspective requires more 

than the commission of a moral offense for justified 

punishment. 

If, then, retributivism requires more than the com

mission of a moral offense for justified punishment, what 

are these additional requirements? This question may be 

approached by considering what is lacking in the view we 

have been examining. As suggested above, my view is that 

there is an element neglected in the very statement of the 

problem of justifying punishment, and that this element is 

the source of punishment. One piece of evidence for this is 

the fact that the objections to the view of desert examined 

above have been dependent upon cases in which punishment 

from certain sources created problems for the view. It 

found punishment from certain sources acceptable when retri

butivism found it unacceptable. Independent evidence for 

this claim can be found in the nature of punishment itself. 

Punishment is not merely something which happens to someone; 

it is, in addition, something which is inflicted by someone. 

In other words, punishment always involves a relationship 

between the person punished and the person (or whatever) who 

imposes the punishment. A justification of punishment, 

then, is a justification of punishment both of someone and 

by someone. The interpretation of desert we have been con

sidering, and others like it, focus only on what must be 



true of the person punished. But it is also essential to 

consider what must be true of the source of punishment in 

order for punishment to be justified. This means that the 

correct statement of the problem of the justification of 

punishment must take not the form "When and why is punish

ment justified?" but instead the form "When and why is 

punishment from a specific source justified?" 

One consequence of this is that punishments from 

different sources require independent examination for pur

poses of determining their justifiability. So punishment 

imposed by teachers requires examination independent of the 

examination of punishment imposed by parents, and punishment 

by the state requires consideration apart from that given to 

either of these first two types of punishment. Thus, it is 

also essential to specify the sort of punishment to be con

sidered in the present work. Since our concern is with the 

possibility of the replacement, in whole or in part, of 

punishment by the state with therapy administered by the 

state, and with the implications of traditional theories of 

punishment for this possibility, we shall be especially 

concerned with the justification of punishment imposed by 

the state. So in our further consideration of the retribu

tive theory, it is punishment by the state that we shall 

be considering. 

What, then, does retributivism have to say speci

fically about punishment imposed by the state? There is, I 
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think, one element of the interpretation of retributivism 

we have been considering which does have application to the 

state's use of punishment. While the commission of a moral 

offense is not sufficient to justify the state's infliction 

of punishment on such an offender, it may well be necessary. 

That is, it may be that in order for a person to deserve 

punishment by the state, it is necessary that he have com

mitted a moral offense. Whatever else must be true of some

one who deserves punishment by the state, it may be that he 

must have done some moral wrong; this seems to be the bit of 

truth contained in the view which holds that being deserving 

of punishment means having committed a moral offense. 

The plausibility of this claim can be seen by con

sidering the implications of its denial. To allow that 

someone could be morally deserving of punishment from the 

state or any other source without having committed a moral 

offense is to allow that one can morally deserve to be put 

in an undesirable position without having committed a moral 

offense. But surely this leaves the concept of moral with

out meaning. For what else could it mean to be morally 

deserving of an evil.but that one at least has done some

thing morally unacceptable? The fact that the sort of 

desert in question is moral desert shows that there is some 

connection with morality involved here, and surely when the 

issue is one of moral ill desert, the connection must be 

with moral ill, moral wrong. To talk of moral desert as 
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possible apart from the commission of deeds of moral sig

nificance is surely to talk nonsense. To be morally de

serving of an evil such as punishment, then, it is necessary, 

but not always sufficient, that one have committed a moral 

offense. 

It follows from this that to be morally deserving of 

punishment by the state it is necessary, but, as we have 

seen, not sufficient, that a person have committed a moral 

offense. The remaining task in interpreting retributivism, 

then, is the specification of what is^ sufficient for such 

desert. Before considering this question, however, I should 

like to make as clear as possible what I have not said in 

the foregoing. For one thing, nothing that has been said 

here denies the possibility of other justifications of the 

state's infliction of punishment. That is, I have not 

claimed that it is, under all possible circumstances, neces

sary that a person be morally deserving of punishment by the 

state before the state can be justified in punishing him. 

I have not, in other words, denied the possibility that the 

state might sometimes be justified in punishing the innocent. 

This is not, of course, to advocate such punishment, but 

merely to allow the possibility that it might be justified. 

Also allowed here is the possibility that the state, while 

not justified in punishing someone, might be excused for 

doing so in some circumstances. The claims I have made are 

claims about the interpretation of moral desert in the 
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context of the retributive theory of punishment and are not 

claims which attempt to say that this is the only acceptable 

way of viewing punishment. 

In addition to this, I have also not denied that 

everyone who commits a moral offense deserves to be punished. 

What I have denied is that the commission of a moral offense 

is sufficient for deserving punishment which is imposed by a 

source which could not, in advance, reasonably be expected 

to attempt to punish. For this reason, I have also denied 

that the commission of a moral offense is sufficient for 

deserving punishment by the state when the established 

practice is for the state not to punish mere moral offenses. 

This, however, is not to deny that there might be some 

potential source of punishment which might be justified in 

punishing moral offenses as such. The obvious candidate for 

such a position would be a god, but since it seems very 

doubtful that any god has given fair warning of its intent 

to impose punishment for all moral offenses, the position of 

j ustified-source-of-punishment-for-moral-offenses-as-such 

appears to be unoccupied. While I thus doubt that there is 

any such source, this denial is not essential to the posi

tion I have been advocating. 

Now then, let us consider what is sufficient for 

deserving punishment as imposed by the state. What was 

lacking in the view that the commission of a moral offense 

is sufficient was the specification of the source of 
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punishment, and this is the key to the question of what 

further restrictions must be met for punishment to be de

served. The reason for this is that the problems with that 

view can be overcome by giving further attention to the 

source of punishment with which we are concerned- For 

present purposes, of course, this is the state. As we have 

seen, there are contexts in which the retributive view would 

not allow that punishment by the state is deserved; one of 

these would be a context in which the established practice 

is for the state to punish only illegal actions. In this 

sort of context, the retributive theory would deny that 

someone who performs an immoral but legal act deserves 

punishment by the state, and would do so because, in such a 

context, the person would have received no fair warning of 

the state's intention to punish actions of that sort. If 

this is the problem, there is a fairly obvious solution, to 

which I now turn. 

If the state is not justified in punishing moral but 

legal actions because it gives no fair warning of its intent 

to inflict such punishments, what about cases in which fair 

warning of intent to punish ij3 given? If there is fair 

warning of its intent to punish actions of a certain sort 

given by the state, then, for one thing, this objection to 

the state's punishment does not apply. And a case in which 

this objection does not apply may be one in which punishment 

would be justified on retributive grounds. The fact that 
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the objection does not apply in this sort of case suggests 

a condition which may stand as an additional necessary con

dition of justified punishment from a specific source. The 

condition is this: In order for a person, P, to deserve 

punishment from a specific source, S, it is necessary that 

P have received from S fair warning of its intent to punish 

deeds of the sort for which it would be punishing P. This 

condition is necessary because in cases in which it is not 

met, for reasons discussed above, the person punished would 

not have chosen to risk punishment, and thus punishment 

would not respect him as a person, as required by the retri

butive perspective. When this condition is met, and when 

the additional necessary condition of the commission of a 

moral wrong is also met, there appears to be no basis for a 

retributivist objection to punishment. Nothing in the 

retributive perspective suggests any further necessary con

ditions of deserved punishment, at least on this level. The 

retributive perspective thus requires, for deserved punish

ment as imposed by the state, first, that the person 

punished have committed a moral offense, and, second, that 

the state have given fair warning of its intent to punish 

offenses of the sort committed by that person. 

Now the standard way in which the state serves 

notice of its intent to punish is through the law. In 

making actions of a certain sort illegal, the state 

effectively provides a warning that actions of that sort 
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will be met with the attempt by the state to impose punish

ment on the doer of the action. When the law serves this 

function, it is through making actions illegal that the 

state meets the requirement that it give warning of its 

intent to punish. This is why it is, in most actual states, 

important that the state punish only illegal actions; for no 

notice of intent to punish is provided for actions which are 

not illegal. This is not, however, the only way in which 

such notice might be provided. In relatively simple 

societies, for example, this warning might be given through 

something such as a custom or tradition which is openly 

supported and followed by whatever authorities might exist 

in such a society. While it is thus not necessary that 

warning be given through a mechanism as formal as the law, 

the law does seem to be the instrument which fulfills this 

purpose in most modern states, and so we shall be concerned 

primarily with the case in which the state gives its warning 

through the law. Therefore, in the context of the modern 

state, the performance of an illegal action is a necessary 

condition of deserving punishment as imposed by the state. 

Punishment by the state can thus meet the second 

necessary condition of deserved punishment when the action 

to be punished is an illegal one. The first necessary 

condition, requiring that the action for which the person is 

punishable be an immoral one, presents separate problems, 

however. There are no problems about punishing some 
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actions; any action which is both immoral and illegal can be 

one for which punishment is deserved. Thus, if, for 

example, killing for selfish reasons is immoral, as it pre

sumably is, and if such killing is also illegal, then a 

person who performs such an action deserves punishment by 

the state. It appears that punishment by the state can 

sometimes be deserved. However, the state typically 

punishes, or attempts to punish, all illegal actions. This 

is a problem because we have no guarantee that only immoral 

actions will be made illegal, and if there is an illegal 

action which is not immoral, there can be no retributive 

justification for the state's punishment of those who per

form actions of that sort. Thus the state's attempt to 

punish all illegal actions may lack a retributive justifica

tion. 

The way in which this problem may be resolved is 

through a theory of political obligation. If there is a 

moral obligation to obey the law as such, then any illegal 

action, in virtue of the fact that it is a failure to obey 

the law and thus the violation of a moral obligation, is an 

immoral action. If this were the case, there could be a 

retributive justification of the state's attempt to punish 

any and all violations of the law, since violations of the 

law would always be immoral. Such a theory i_s needed, since 

there are illegal actions which do not appear to be immoral 

and yet are punished by the state. Consider, for example, 
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a law which requires that car owners have yearly safety 

inspections by state-authorized inspectors and imposes a 

fine for failure to comply. Suppose that John Doe fails to 

comply with this law, but that he is an expert auto mechanic 

who keeps his car in perfect condition at all times. Now, 

apart from the fact that Doe's failure to comply is illegal, 

it is hard to see any case for the claim that he has done 

anything morally objectionable, and yet the state may impose 

the fine. If such punishments are not to lack a retributive 

justification, a theory of political obligation must be 

brought into the picture. Let us now consider what such a 

theory might look like. 

An approach to the problems of political obligation 

which will serve us here is that formulated by John Rawls. 

His approach fits well into the present context both because 

of its Kantian character and because of its applicability to 

17 .the problem of punishment. Rawls claims that the moral 

requirement to obey the law can be grounded on what he calls 

the "principle of fair play" and on "principles of natural 

duty." According to the principle of fair play, moral 

17. See John Rawls, "Legal Obligation and the Duty 
of Fair Play," in Law and Philosophy, ed. Sidney Hook (New 
York: New York University Press, 1964); and John Rawls, A 
Theory of Justice (Cambridge, Mass.: Belknap Press of 
Harvard University Press, 1971), Chapter VI. On this rela
tionship between this position and the retributive theory 
of punishment, see Jeffrie G. Murphy, "Marxism and Retri
bution," Philosophy and Public Affairs 2, No. 3 (Spring 
1973). 
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obligations arise through voluntary participation in a 

certain sort of system. The sort of system involved is one 

which has three essential characteristics. First, the 

system must be just; participation in an unjust system does 

not give rise to obligations in this way. Second, the 

system must be beneficial to the participants; it must in 

some way work to their advantage. Third, the benefits 

derived from the system must be made possible through a 

mutual cooperative sacrifice. That is, the benefits are the 

result of general cooperation by the participants, who must 

make some sort of sacrifice, something which, apart from the 

system, would not be to their advantage. Then, when dealing 

with a system of this sort, anyone who voluntarily accepts 

the benefits of the system thereby acquires an obligation, 

based on fairness, to cooperate by making a sacrifice 

similar to that made by others who accept the benefits. To 

fail to make such a sacrifice would be to take unfair ad

vantage of the sacrifices of others. Thus, voluntary 

participation in a system of this sort gives rise to an 

obligation to cooperate. 

This principle of fair play provides the basis for a 

theory of political obligation when legal systems are re

garded as systems of the sort described in the explanation 

of the principle of fair play. That is, general cooperation 

within a legal system in the form of obedience to the law 

would yield the result that people's behavior would in 
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general be in accordance with the law; people in general 

would thus be protected from certain threats that might 

otherwise be present, and would thus receive benefits from 

the system. Then, provided that the legal system is just, 

anyone who voluntarily accepts its benefits would have an 

obligation, based on the principle of fair play, to co

operate by making the sacrifice which, when combined with 

similar sacrifices by others, yields the benefits. In the 

case of a legal system, this sacrifice is that of obedience 

to law. In this way, a moral obligation to obey the law 

can be derived from the principle of fair play. 

In addition to providing a basis for the claim that 

it is at least prima facie immoral to violate the law, this 

theory of political obligation also can explain the appro

priateness of punishment for those who commit illegal and 

18 immoral actions. For those who are guilty in the sense of 

having committed an illegal and immoral act, punishment is 

deserved, and is thus the appropriate response to such 

guilt, because punishment reestablishes the balance between 

benefits and sacrifices. The law-violator has received 

benefits without making the requisite sacrifice of obedience, 

and punishment restores the balance by imposing an appro

priate sacrifice, making up for the failure of the person 

punished to make the sacrifice voluntarily. In other words, 

18. See Murphy, "Marxism and Retribution," 
especially pp. 228-229. 
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in being punished the offender pays his debt to those whose 

sacrifices have made the benefits he has received possible. 

This provides a derivation from more basic principles of the 

view that punishment is justified simply because it is de

served; the basic claim of retributivism can thus be a part 

of a more comprehensive moral perspective. 

A moral requirement of obedience to law can also be 

grounded in principles of natural duty, according to Rawls. 

He claims that his theory can justify a natural duty to 

support just institutions, a duty which involves compliance 

with just institutions. If one has such a duty, then one 

may be under a moral requirement to obey the law. Provided 

that the legal system to which one is subject is a just one, 

that system is a just institution with which individuals 

must comply. Thus, the view that legal violations consti

tute moral violations can be given another basis. 

The understanding of retributivism which has been 

attained thus far may now be summarized. Retributivism, of 

course, holds that punishment is justified because it is 

deserved. One necessary condition of deserved punishment is 

the commission of a morally objectionable deed. A second 

necessary condition of deserved punishment from a specific 

source is the giving of fair warning of intent to punish. 

Thus, legal punishment, punishment as imposed by the state, 

is, in the context of the modern state, deserved only if the 

person to be punished has performed an action which is both 
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immoral and illegal. If the situation is such that the 

person punished is under a moral requirement to obey the law 

(such as could be based on the principle of fair play or the 

natural duty to support just institutions), the commission of 

an illegal act is sufficient for the satisfaction of these 

conditions. Finally, punishment, rather than something else, 

is deserved for the commission of immoral and illegal 

actions because punishment serves to restore a fair distri

bution of the benefits and burdens which are part of living 

under a legal system. 

On a deeper level, retributivism also involves some 

further presuppositions. We saw that the ground of the 

moral requirement of obedience to law assumes that the legal 

system in question is a reasonably just one; if the legal 

system is unjust, there is no obligation of obedience to it 

nor is there a natural duty to support it. The retributive 

theory of punishment involves a similar presupposition. 

Punishment has the characteristics attributed to it by 

philosophers such as Kant, Hegel, and Morris (as we saw 

above) when the person to be punished knowingly chooses to 

risk being punished; however, a person "bring punishment on 

himself" only if he is being treated justly in being given 

the choice "Do A or risk punishment." That is, if the 

choice between obedience to law and risk of punishment is 

an unfair choice to impose on someone, it is not fair or 

just to impose punishment because a person chooses to risk 
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its imposition. The gunman who offers his victim a "choice" 

between handing over his money or being "punished" by being 

shot is not justified in shooting his victim because the 

victim refuses to hand over the money; only if the initial 

choice is fair or just is it fair or just to impose other

wise objectionable consequences on someone because of the 

choice he makes. Thus, only if the state is just in im

posing on its citizens the choice between obedience and 

19 punishment is it just m imposing punishment. 

Having thus attained at least some understanding of 

what is involved in the retributive theory of punishment, 

let us now consider the implications of this position for 

therapeutic alternatives to punishment. 

It may be thought that the retributivist perspective 

on punishment would categorically oppose therapeutic alter

natives to punishment. After all, the retributivist holds 

that guilt is a sufficient condition for justified punish

ment, and that justice requires punishment. How could some

one who shares such a view have any sympathy for the use of 

therapy on offenders? How could support of therapeutic 

rehabilitation be consistent with retributivism? This sort 

of question about retributivism is, in a way, a natural one. 

19. In "Persons and Punishment," Morris offers some 
contrasts between a state's system of punishment and a 
coercion situation. See section 2, paragraphs 3-8 
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However, as I shall now argue, the retributivist perspective 

is not incompatible with some uses of therapy on offenders. 

There is a certain sort of case in which retri-

butivism would prohibit the use of therapy on offenders. 

One way of viewing therapeutic rehabilitation is to see it 

as an alternative to, or substitute for, the whole practice 

of punishment as imposed by the state. That is, it could be 

suggested that the practice of legal punishment be abandoned 

entirely and replaced with institutions for the administra-

20 tion of therapy on offenders of all types. Here it is 

proposed that therapy be used on offenders instead of 

punishment. Now this sort of proposal would be opposed by 

the retributivist. For the retributivist holds that those 

who are guilty in the appropriate sense deserve punishment 

and not something else. To fail to impose punishment on 

such offenders by giving them therapy instead would simply 

be inconsistent with the treatment of these offenders which 

is demanded by retributivism. Thus, there is at least this 

one respect in which retributivism is incompatible with pro

posals to use therapy on offenders. The offender who de

serves punishment must be given punishment, and, viewed as 

an alternative to punishment, the use of therapy would not 

meet this demand. 

20. Something like this is proposed in Menninger's 
The Crime of Punishment. 
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Considerations of this sort lead, I believe, to the 

view that the retributivist must be categorically opposed to 

therapeutic alternatives to punishment. The defect in this 

view is that it fails to take into consideration the many 

other ways in which therapy could be used, even as an 

alternative to punishment. One general sort of way in which 

therapy could be used that is not obviously ruled out by the 

retributivist point of view is its use as an addition to 

punishment. Retributivism requires that the guilty offender 

be punished, and thus obviously prohibits the use of therapy 

instead of punishment, but it does not so obviously prohibit 

the use of therapy iri addition to punishment. For example, 

therapy could be made available within the same institutions, 

such as prisons, which serve to impose punishment. A prison 

could make those therapies available without making them 

either part of the punishment or a substitute for it. If 

this were the case, there would be nothing about this use of 

therapy which would conflict with the retributivist's demand 

that the guilty be punished. If retributivism is in

compatible with the view that this use of therapy is 

acceptable, it must be in some more subtle way. 

This possibility requires for its examination that 

two ways in which therapy might be used as an addition to 

punishment be distinguished. On the one hand, various 

therapies could be made available to, say, prison inmates on 

a voluntary basis. Prisoners could have the option of going 



to therapists in much the same way that non-institutionalized 

private individuals have that option. The possibility of 

undergoing therapy could exist as something the prisoner 

could take advantage of because he himself decides that he 

might benefit from it and despite the fact that he is also 

being punished. On the other hand, therapeutic methods 

could be imposed on offenders involuntarily. This alterna

tive includes the possibility that offenders could be sub

jected to therapeutic techniques designed to "cure" them of 

whatever causes them to commit offenses. Here again, it is 

not necessary that this use of therapy be regarded as either 

a part of the punishment or a substitute for it. The in

voluntary imposition of therapy could be something done to 

offenders over and above their punishment. Let us consider 

the retributivist position on each of these alternatives. 

With respect to the possibility of making therapy 

available to persons being punished on a voluntary basis, 

there seems to be no reason why the retributivist would 

oppose this. This sort of possibility would seem to be in

compatible with the retributivist viewpoint only if the 

punishment being imposed ruled out the possibility of 

receiving therapy. Conceivably, one punishment which could 

be imposed would be the refusal to allow a person to receive 

therapy. Then the use of therapy would conflict with the 

demand that the offender receive what he deserves. However, 

even apart from the monstrous potential of this suggestion, 



there is no reason to suppose that this is the punishment 

which would in general be required by retributivist prin

ciples. Even if there were some offenses for which depri

vation of therapy would be the appropriate punishment (and 

even this seems unlikely), this surely would not be a 

punishment appropriate for very many offenses, and so the 

use of therapy in this way is not necessarily incompatible 

with retributivism. This conclusion is dependent to some 

extent on a specification of just what punishment is 

appropriate for what offense, a problem which I shall con

sider shortly, but in the absence of any requirement that 

punishment exclude the availability of therapy to offenders, 

there is no problem about the compatibility of retributivism 

and this use of therapy. 

The problem which the retributivist would raise 

about this use of therapy is the problem of determining when 

an offender in fact voluntarily submits to therapy. When 

can an offender truly be said to have consented, in the 

relevant sense, to be treated therapeutically? This is a 

problem because there exist circumstances in which an 

apparent case of voluntary consent may not truly be so. 

Suppose, for example, that a prisoner is offered an early 

release if he agrees to submit to a dangerous form of 

therapy. Tempted by this chance to get out of prison, the 

prisoner agrees to take a risk which he would not otherwise 

take. Has the prisoner given truly voluntary consent, or 
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has unfair advantage been taken of his position? That this 

is a worry that will be important to the retributivist can 

be seen in his emphasis on respect for the choices of the 

offender. Punishment, or more properly, the risk of punish

ment is chosen by the offender, but the risk of being sub

jected to dangerous therapies is not. If the offender's 

consent to such therapies is not truly voluntary, the 

offender who is subjected to them is being treated in ways 

not justified by the fact that he has committed an offense. 

We have here, then, the suggestion of a problem—that of 

determining what constitutes the necessary consent—which, 

as we shall see, is of special importance for the ethical 

21 evaluation of therapeutic alternatives to punishment. 

With respect to the involuntary imposition of 

therapy on offenders, the retributivist position is likely 

to come into conflict with this possibility. One reason for 

this is grounded in the retributivist's insistence that 

punishment respects the choices of the offender. When 

therapy is viewed as something which is not part of the 

punishment, the retributivist justification for its imposi

tion is absent. The offender chooses to risk punishment, 

and, when guilty, deserves punishment, but this does not 

mean that the authorities are retributively justified in 

doing just anything they happen to feel like doing to the 

21. See below, Chapter V. 
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offender. The offender risks only punishment, and so only 

punishment has a retributivist justification. Lacking such 

a justification, the use of therapy without the voluntary 

cooperation of the offender is objectionable as an unjusti

fied violation of the offender's freedom. Unless there are 

further special circumstances, forcing therapy on an 

offender would be no more justifiable than forcing it on 

some private individual who has committed no offense. Thus, 

a viewpoint which calls for respect for the choices of 

persons, as does retributivism, would find the involuntary 

imposition of therapy on offenders objectionable. 

A second way in which the retributivist may consider 

this use of therapy is by reference to the amount of punish

ment appropriately imposed on an offender. Examination of 

this aspect of punishment could either support or deny the 

acceptability of the use of therapy in addition to punish

ment. It would prohibit the use of therapy if this were 

inconsistent with the amount of punishment called for by 

retributivist principles. If permitting the voluntary 

availability of therapy were inconsistent with the required 

degree of punishment, or if allowing the involuntary im

position of therapy were inconsistent with this considera

tion, then the retributivist should oppose the use of 

therapy on offenders. However, determination of the retri

butivist's actual position on this question clearly requires 

some specification of the degree and kind of punishment 
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required by the retributive point of view. But this is a 

problem for which retributivism does not have a clear solu

tion . 

In general, the way in which the retributivist 

attempts to deal with the problem of the degree of punish

ment is through what may be called a principle of propor

tion . According to the principle of proportion, the degree 

of punishment to which an offender should be subjected 

should be proportionate, as one writer puts it, to the 

22 "moral gravity" of his offense. The greater the moral 

seriousness of the offense, the more severe should be the 

punishment. The way in which this proportionality should be 

determined may take various forms. The most extreme is 

23 Kant's "retributive principle of returning like for like." 

This principle leads Kant to the view that, for example, 

murderers must be put to death. Now it is difficult to see 

much of merit in a view like this, but even apart from 

worries about why it should be accepted in the first place, 

this view can be seen to be inadequate because of the 

limited scope of its applicability. This problem can be 

seen when the broad range of types of offenses for which 

punishment might be inflicted is considered. Even if the 

death penalty is appropriate for murder, as Kant claims (and 

22. C. W. K. Mundle, "Punishment and Desert," 
Philosophical Quarterly, July 1954. 

23. Kant, Justice, p. 101. 
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this may certainly be doubted), what would be the appro

priate equivalent for such offenses as embezzlement, rape, 

unlawful pollution of the environment, income tax evasion, 

or slander? Equivalents for such offenses seem not to be 

available. If the killer should be killed, should the 

rapist be—raped? Even if this strange suggestion were 

followed, it seems doubtful that the rapist would have 

received what he deserved. The official rape of a rapist 

would not necessarily equal the fear and hiomiliation the 

rapist imposed on his victim. The sort of equivalence 

suggested in the proposal that the killer be killed is not 

generally available, and so Kant's principle is surely 

inadequate.^ ̂ 

Is there any other way to ensure that punishments 

are proportionate to the moral gravity of offenses? It 

seems very unlikely that any satisfactory principle is 

possible. What would such a method be like? Can years of 

imprisonment or fines really be equated with the moral 

seriousness of offenses? Are all offenses of the same 

apparent type of equal moral seriousness? Compare stealing 

one hundred dollars from a millionaire with stealing a like 

amount from someone who has only one hundred dollars. Any 

method of equating specific types of offenses with specific 

24. This sort of problem with retributivism has 
been noted by others, e.g., Benn, "Punishment," and Jeffrie 
G. Murphy, Kant: The Philosophy of Right (London: 
Macmillan, 1970), p. 173. 



punishments would seem to be somewhat arbitrary. There is 

simply no guarantee that any specific punishment is equiva

lent to the moral gravity of a given instance of some 

particular type offense. The best that the retributivist 

can offer in this regard seems to be the requirement that 

offenses of greater moral gravity by punished more severely 

than those of less moral gravity. In this way, a relative 

scale of equivalents can be set up, but this is still not 

to solve the problem of determining just what point on the 

one scale is equivalent to what point on the other. Without 

an answer to this problem, retributivism is not a complete 

theory of punishment because if fails to answer all the 

essential questions about punishment. We are left with 

simply the demand that punishments be proportionate with the 

seriousness of offenses, and without any specification of 

how it is to be determined when and whether this demand is 

4. 25 met. 

This means that retributivism also does not answer 

the question of whether it is acceptable to subject 

offenders to therapy in addition to punishment. We saw that 

an answer to this question required some specification of 

the degree of punishment appropriate on retributivist 

grounds, but since no such specification is available the 

25. For a start at a retributivist answer to this 
type of thing, see Robert S. Gerstein, "Capital Punishment— 
'Cruel and Unusual'?: A Retributivist Response," Ethics 85 
(October 1974). See also Chapter II below. 



question remains unanswered. What we do have is simply the 

retributivist's appeal to the view that punishment is 

justified because it respects the choices of the offender. 

At first glance, it appears that this consideration would 

permit the use of therapy when it is voluntarily accepted by 

the offender, and would prohibit it otherwise. This, how

ever, is a matter to be considered in more detail later on. 

To this point in the present discussion, only cases 

in which the use of therapy would be a substitute for, or an 

addition to, retributively justified punishment have been 

considered. In other words, it has been assumed that the 

cases in question would be seen by the retributivist as 

cases in which punishment is justified, that is, cases in 

which the offender deserves punishment. It is, however, 

extremely important that it be recognized that this assump

tion may not always be fulfilled. The claim that an 

offender deserves punishment presupposes that certain con

ditions are met, but this says nothing about what should 

happen in cases in which these conditions are not met. Let 

us consider the implications of this point. 

First, what are the conditions which must be ful

filled before the retributivist will allow that punishment 

is deserved? As we have seen, for legal punishment this 

requires the commission of an immoral and illegal action. 

Even stated in this very general way, it is apparent that 

these requirements leave open several ways in which they 



might fail to be satisfied. If either nothing immoral or 

nothing illegal is done, the conditions are not satisfied, 

and there are any number of ways in which either of these 

possibilities might occur. Consider what was necessary to 

generate the conclusion that the state might be justified in 

punishing all violations of the law. This required a theory 

of political obligation, since without such a theory there 

is no reason to suppose that all violations of the law 

constitute moral offenses. However, the theory of political 

obligations suggested requires, for the existence of a moral 

obligation to obey the law, that (1) the legal system be 

just, that (2) the legal system be such as to provide bene

fits to all who are to be obligated to obey it, and that 

(3) these benefits be voluntarily accepted by those who 

acquire the obligation of obedience. If any of these con

ditions is not fulfilled, no moral obligation to obey the 

law exists. 

It is clear that this theory of political obligation 

leaves open several ways in which some persons could be free 

of any moral obligation to obey the law. First, since the 

legal system must be reasonably just, this theory will not 

generate a moral obligation to obey the law when the legal 

system in question in not reasonably just. This means that 

only some legal systems can avail themselves of this sort of 

moral justification for requiring obedience to their laws, 

and thus it leaves those persons who live under such legal 
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systems free of any moral obligation to obey the law, pro

vided they have not acquired such an obligation in some 

other way. Second, it is also possible that some members of 

a society with a reasonably just legal system might never

theless fail to derive any benefits from the operation of 

the system. The system could benefit only certain groups 

within the society, and in such cases the groups which re

ceived no benefits would not acquire an obligation of 

obedience in this way. Finally, the voluntariness require

ment might also fail to be met. If some group within a 

society is given no genuine alternative but to live under 

the existing system, then this requirement would not be met. 

And these are not merely logical possibilities. It has been 

persuasively argued that these conditions of receipt of 

benefits and voluntary acceptance of them may not have been 

met for some segments of society in the modern state, such 

2 6 as the more disadvantaged economic classes. If this is 

true, the state may lack a retributivist justification of 

its infliction of punishment on some members of society, 

despite the theory of political obligation. In the exist

ence of persons who have no moral obligation to obey the 

law, then, we have a group which may not deserve punishment 

even if they commit violations of the law. 

26. See Murphy, "Marxism and Retribution." 
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In addition to this, there is another way in which 

the presuppositions of the retributivist theory of punish

ment might fail to be met. A person might fail to commit a 

moral or legal offense through failure to act with the state 

of mind necessary for the commission of one or both of these 

types of offenses. In the law, the requirement that a 

certain state of mind be present before a person can 

correctly be said to have committed some offenses is known 

as the doctrine of mens rea. According to this doctrine, a 

certain mental element, sometimes characterized as a "guilty 

27 mind," is required for legal responsibility. Some 

offenses are defined so that mens rea is a necessary con

dition of their commission. Thus, if a person acts without 

the requisite mens rea, he may fail to commit any illegal 

action, and thus fail to deserve punishment because one of 

the necessary conditions of such desert would be lacking. 

The commission of moral offenses may have an analo

gous requirement. It is widely accepted that a person is 

not to be held morally responsible for actions, or "doings," 

over which he has no control. This condition of responsi

bility is often brought up in connection with the problem of 

the compatibility of moral responsibility and determinism. 

By this conception of responsibility, if a person does some

thing which he did not intend and which he had no way to 

2 7. See, e.g., Hart, "Intention and Punishment," 
in Punishment and Responsibility, p. 114. 



prevent, he is not morally responsible for it. Besides 

being held by most as an essential part of responsibility, 

this conception also has a definite place in the retributive 

theory of punishment. The retributivist's emphasis on 

respect for the choices of persons suggests exactly this 

criterion of responsibility. The offender deserves his 

punishment because he has chosen to risk being subjected to 

it; but he can only be said to have risked what he had a 

fair opportunity to avoid. Since a person does not have a 

fair opportunity to avoid what he cannot control, he is not 

morally responsible for it and does not deserve punishment 

for it. 

Now if all this is the case, a person could do some

thing for which he could not be held morally responsible, 

which is not the result of his own choices, for which he 

does not deserve punishment. When this element is absent, 

the person involved has not done something morally ob

jectionable in the requisite sense. The requirement that an 

immoral action be performed has not then been met, and 

punishment is not deserved. There are, therefore, two 

further ways in which the presuppositions of the retributive 

theory of punishment might not be met. Due to the absence 

of the necessary mental state, what a person does might 

fail, on the one hand, to be immoral, or on the other, to be 

illegal. In such cases the retributivist would deny the 

presence of desert. 
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The possibility of cases of this sort is relevant 

here because cases like these could be cases in which some 

would hold that state intervention would be appropriate and 

justified, regardless of the fact that no immoral or illegal 

act is involved. The basic reason for this lies in the fact 

that what a person does can cause others harm, can violate 

others' rights, even if the mental element which may be re

quired to call this immoral or illegal is lacking. The 

person who kills someone with a bread knife while thinking 

he is slicing a loaf of bread may do just as much harm to 

others as the person who kills intentionally, and it seems 

obvious that intervention in this sort of case could be both 

justifiable and desirable. Moreover, this is just the sort 

of case in which the possibility of using therapy instead of 

punishment seems most clearly appropriate. The killer who 

kills thinking he is slicing bread needs therapy, not 

punishment, we think, and since people like this cannot be 

allowed to go around killing, it is acceptable to force this 

therapy on the killer. Yet state intervention in a case 

like this clearly lacks what is normally thought of as a 

retributive justification. The bread-slicing killer does 

not deserve punishment, he has not chosen to risk being 

punished, he is not morally responsible for what he has 

done. The retributivist must deny that it would be justi

fiable to punish this person, and beyond that, his position 

is silent. Retributivism, the view according to which 
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punishment is justified because it is deserved, says nothing 

about the justifiability of state intervention in cases in 

which desert is lacking. 

Since cases in which desert is lacking but the 

possibility of harm to persons is not are cases in which the 

use of therapy instead of punishment is a likely option, the 

fact that retributivism fails to offer any guidance in such 

cases is surely a significant limitation on that view. The 

utilitarian view of punishment is not subject to this 

limitation, since it would deal with a case like this in the 

same way as it would deal with cases of punishment. The 

utilitarian would treat cases like this in whatever way 

would best promote utility, and of course this could mean 

that it would call for the use of therapy. The retributi

vist, with nothing to say about this sort of case, is left 

in a difficult spot. To deal with this sort of case at all, 

he must either adopt the utilitarian viewpoint or appeal 

beyond the retributivist perspective in some other direction. 

Sine to move to the utilitarian view would be to abandon the 

concern with justice, rights, and respect for persons 

characteristic of retributivism, this alternative does not 

seem likely to be viewed favorably by the retributivist. 

Fortunately, however, some features of retributivism do 

suggest an alternative. The fact that the retributivist 

bases his views on punishment on appeals to justice and 

respect for the choices of persons shows that there is 



85 

really more to this viewpoint than the claim that guilt 

merits punishment. What is required, then, to fill out the 

"retributivist" perspective so that it is sufficiently 

general to provide a basis for the evaluation of therapeutic 

alternatives to punishment is some specification of this 

more general perspective of which retributivism is only a 

part. 

The nature of this more general moral perspective is 

suggested in the retributivist's appeal to the claim that 

punishment respects the choices of persons. Clearly there 

is a demand here--the demand that the choices of persons be 

respected—which has implications for a much broader range 

of activities and situations than merely what to do with 

offenders. An examination of this perspective, therefore, 

may provide a view of the use of therapy on offenders which 

is different from the view utilitarnianism offers of this 

possibility and which also imposes requirements and limita

tions on such use in situations about which retributivism 

in the strictest sense has nothing to say. 

The conclusions reached about the implications of 

retributivism for the use of therapy on offenders may now 

be summarized. First, it is essential to realize that the 

retributivist view of punishment is not incompatible with 

the possibility of using therapy on offenders. In fact, 

the retributivist viewpoint is silent about this possibility 

except in one sort of case. If a person has committed an 



immoral or illegal action, then the retributivist would 

insist that there is a good case for punishing him. The 

retributivist would therefore oppose any view which held 

that no good reason for punishment of such a person existed 

because therapy should be used instead of punishment. But 

there are several other possibilities. Therapy might be 

used as an addition to punishment rather than as a substi

tute for it. Here a preliminary examination suggests that 

the retributivist would allow this possibility if therapy is 

made available on a voluntary basis, and would oppose it if 

therapy is to be imposed without the voluntary consent of 

the offender. The case for this is not conclusive, however, 

partly because retributivism does not provide a satisfactory 

way to determine just what official response is required for 

particular offenses, and partly because further examination 

of the notion of respecting the choices of persons would be 

desirable. In addition to this, there is another entire 

class of possible offenders about whom retributivism has 

nothing to say because they have not committed immoral or 

illegal actions despite the apparent appropriateness of 

intervention. Retributivism does not require punishment for 

such persons because they do not deserve it, but it says 

nothing about what would be appropriate for them. Retri

butivism, therefore, tells us very little about some of the 

cases in which the possibility of using therapy on offenders 

has the most appeal. 



If, then, there is to be an alternative to the 

utilitarian view on the use of therapy on offenders, some 

appeal must be made beyond retributivism. The appeal which 

suggests itself is an appeal to the ethical foundations of 

retributivism. The perspective found there should provide 

criteria for the evaluation of therapeutic alternatives to 

punishment where these are lacking in retributivism itself. 



CHAPTER II 

THERAPY AND THE ETHICS OF RETRIBUTIVISM 

Thus far we have seen that although the utilitarian 

perspective fails to provide an account of the basis of some 

important worries about therapeutic rehabilitation, the main 

alternative to the utilitarian view of punishment, 

retributivism, simply fails to say anything at all about 

the use of therapy on offenders in some of the circumstances 

in which that possibility has the greatest appeal. 

Retributivism, taken as the view according to which punish

ment is justified simply because it is deserved, fails to 

provide any guidance in cases in which punishment is not 

deserved but intervention appears desirable, and also in 

cases in which the use of therapy might be conjoined with 

the infliction of punishment. However, the silence of 

retributivism does not have as a consequence that only 

utilitarianism can provide a basis for moral judgment in 

these areas. For the view that punishment is justified 

because it is deserved need not be taken as fundamental, 

but is plausibly interpreted as being based on a compre

hensive normative ethical theory. That this is the case is 

suggested by the way in which the retributivist is concerned 

to relate the justification of punishment to justice and to 
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the demand that the choices of persons be respected. 

Punishment, says the retributivist, is demanded by justice, 

and is also a practice which does respect the choices of 

persons. Moreover, there is the fact that Kant, the 

classical retributivist, was not merely a retributivist but 

was also the most influential theorist in ethics outside 

the utilitarian point of view. Looking, then, beyond 

retributivism to its ethical foundations may provide a 

perspective which can account for some of the worries 

about the use of therapy on offenders which cannot be 

accounted for on utilitarian grounds and may also provide 

guidance for dealing with the problems which give rise to 

these worries. 

First, let us consider how a point of view other 

than utilitarianism might account for both the retributivist 

perspective on punishment and for the above-mentioned 

worries about therapeutic rehabilitation. Justice was one 

of the things considered in this regard. Considerations of 

justice may, on the one hand, provide a basis for the demand 

that punishment be inflicted on the offender; this is a 

claim typically made by the retributivist. On the other 

hand, these same considerations may provide a way of under

standing some of the worries about the use of therapy on 

offenders, for such use of therapy may be inconsistent with 

the demands of justice since justice may require punishment 

rather than therapy. Of course, making a good case for this 
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would require further specification of the requirements of 

justice. Some points in this connection were made in 

Chapter I and I shall have more to say on this below, but 

for the present the point is merely that there is some 

plausibility to the claim that justice may provide a basis 

for both the retributive theory and for objections to the 

use of therapy. 

In addition to this worry, a related concern about 

the protection of the rights of offenders was considered. 

Institutions surrounding the administration of punishment 

are limited by formal requirements designed to ensure that 

the rights of persons involved with them are not abused; 

therapeutic institutions have no such safeguards. Therefore, 

the use of such institutions may be regarded as dangerous to 

the rights of persons involved with them. This is a worry 

which can be understood in terms of the retributivist 

concern for respect for persons. This demand of respect 

for persons attributes to persons a certain status which 

must not be violated. The attribution to persons of a 

status of this sort can provide a basis for the demand that 

safeguards of the sort described be instituted, for these 

safeguards are designed to limit what can be done to persons 

and this is just what is called for by the demand that 

persons be respected. Even if efficiency is reduced by the 

presence of these safeguards, the demand that persons be 
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respected in this way would require that the safeguards 

remain. 

That the demands of respect for persons can be 

claimed to ground the retributivist theory of punishment is 

evident in the claims of retributivists that only punishment 

with a retributivist justification treats human beings with 

the respect of which they are worthy. This view was evident 

in Kant and Hegel; some of its plausibility lies in the fact 

that offender does choose to pursue a course of action which 

involves the risk of punishment. Again, of course, more 

should be said to make a case for this claim. 

These same remarks also apply to the worry about 

therapy based directly on the demands of respect for 

persons. The worry is that although punishment may respect 

persons in the requisite manner, the use of therapy instead 

of punishment simply would not do so. The suggestion that 

offenders be subjected to therapy may be said to inyolve 

an attitude toward the offenders and their offending 

behavior which fails to accord with the attitude required 

by respect for persons. This is again to ground a worry 

about the use of therapy on offenders on a viewpoint which 

has broad implications for ethics in general and which also 

can be said to lie behind retributivism. 

These remarks may, then, be sufficient to open the 

possibility that a moral perspective which could lie at the 

foundation of retributivism could also have greater 
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implications than retributivism itself for the possibility 

of using therapy on offenders. As suggested, a stronger 

case for this requires more extensive examination of the 

ethical perspective, or perspectives, involved. To that 

task I now turn. 

Respect for Persons 

One of the general demands which has been found to 

lie behind some of the claims made by retributivists is the 

demand that human beings be respected as persons. This 

claim, or some variation on it, is used by retributivists 

to argue for the superiority of the retributivist justifica<-

tion of punishment, and it is also a claim which could have 

implications beyond simply the problem of punishment. If it 

is demanded that human beings be treated as persons, then 

any action, whether or not it has to do with punishment, 

which fails to treat humans as persons would be prohibited. 

This normative claim obviously has implications for an 

extensive variety of situations. The problem, of course, 

is that it is not at all clear just what is demanded in 

order for human beings to be treated as persons. The notion 

has something to do with respecting the moral status of 

human beings, with respecting their choices, but its exact 

meaning and its connection with punishment and alternatives 

to punishment is not yet clear. 
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The classical statement of this view, of course, was 

Kant's. Human beings are to be treated as ends in them

selves, on his formulation, and never as mere means. But 

this still does not tell us much more than we already knew, 

and, indeed, introduces new difficulties with its use of 

terms such as "end in itself." However, Kant does make 

some remarks which may lead to an understanding of this 

notion that provides some practical guidance. In discussing 

the second example of the application of this principle, 

Kant says that the person who violates this rule 

intends to use another man merely as a means, 
without the latter containing the end in himself 
at the same time. For he whom I want to use for 
my own purposes . . . cannot contain the end of 
this action in himself. . . . Instead, persons 
. . . must always be esteemed . . . only as beings 
who must be able to contain in themselves the end 
of the very same action.1 

These remarks suggest that the crucial factor in determining 

whether or not a person is being treated as an end is 

whether that person could himself share the end or the goal 

involved. A person would not share the goal of being 

cheated, so someone who cheats another uses him merely as a 

means. Kant thus suggests something which may be useful in 

2 the interpretation of the idea of respect for persons. 

1. Immanuel Kant, Foundations of the Metaphysics of 
Morals, trans. L. W. Beck (Indianapolis: Bobbs-Merrill, 1959), 
p. 4b. 

2. Lest there be misunderstanding, let me make it 
explicit that I am not here offering an interpretation of 
Kant, but instead I am attempting to interpret an idea with 
Kant's help. 
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But now it may be asked how we know whether another 

person could share the end of a particular action. It may 

appear that Kant's principle could be applied simply by 

considering whether a particular course of action has as its 

end a goal which could be shared by others affected by the 

action. While this is surely what is implied by Kant in 

the above quotation, there is a complication here. The 

complication lies in the fact that in order to actually use 

this principle in the way suggested it would be necessary to 

have knowledge of the ends or goals of others affected by 

one's actions. Such knowledge is necessary because it must 

be compared with the goals in the action being contemplated 

to judge whether the action is consistent with it. In 

Kant's example of the false promise used to obtain a loan, 

the borrower's goal of obtaining money at the expense of the 

lender must be compared with the goals of the lender. The 

lender, of course, wishes not to be cheated, and so the 

action is not acceptable by the principle in question. But 

how do we know that the lender wishes not to be cheated? 

One possible answer to this could be that we simply 

assume that the lender has goals similar to ours. We do 

not wish to be cheated, and so we assume that the same is 

true of the lender. But this is surely not satisfactory. 

For this interpretation would permit someone who did not 

mind being cheated himself to cheat others. The person 

who would not mind being the victim of a similar deception 
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need not attribute anything different to his own victim. 

Moreover, it is clear that Kant had more than this in mind 

with this principle. He says of the potential victim that 

he "cannot contain the end of this action in himself." 

Kant thus seems to be suggesting a different 

criterion for the determination of the goals of the poten*-

tial victim. A criterion which would be in line with 

Kant's general perspective would be one based on rationality. 

That is, we are to attribute to our potential victims 

goals which it would be rational for them to have. The 

argument against the false promise to the lender would then 

depend on the claim that it is rational to wish not to be 

cheated. While most of us would probably agree with this 

claim, a rigorous defense of it would require a theory of 

what goals are rational goals, and beinging a theory of that 

sort into the picture would, on the one hand, complicate the 

application of the principle considerably, and, on the 

other, possibly render the principle entirely superfluous 

since it might be possible to make the necessary determina

tions of what ought to be done by direct appeal to the 

theory of rationality. Fortunately, however, it is not 

really necessary to have knowledge of the goals of potential 

victims in order to derive further implications from the 

Kantian principle. 

Knowledge of the goals of others, while perhaps 

essential for some applications of the principle, is not 
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necessary for the derivation of some significant demands 

from it. Without something like a theory of rationality, 

there is no way to determine what goals should be attributed 

to others, but the lack of such a theory does not prevent 

us from knowing that others do have goals, whatever they may 

be, and this, I shall argue, is sufficient for the deriva

tion of some important demands from the principle that 

persons should be treated as ends. Persons are purposive 

beings, beings with ends or goals. Recognition of the 

demand that beings of this description should be respected 

yields some important further demands relating to what it 

is that respecting beings of this sort consists in. Let us 

consider this further. 

To treat someone as a person is to treat that person 

in a way which takes into account the fact that the person 

is a purposive being, a being with goals of its own. But 

what is it to treat someone in a way which recognizes his 

or her status as a being with purposes? One aspect of 

treating persons in this way is allowing them to determine 

for themselves what they will do. Someone is treated as a 

person when he is permitted to decide for himself what 

actions he will perform with his body and, more generally, 

in what activities he will engage. That this is part of 

treating someone as a person can be seen by considering the 

supposition that it is not so. If someone could be treated 

as a person but not allowed to make his own decisions about 
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what he will do, then it would be permissible for another to 

impose decisions on a person concerning what that person 

will do. Suppose, for example, that Brown is trying to 

decide whether or not to pursue some course of action. 

On the supposition we are considering, it would be per

missible for someone else, say White, to make the decision 

about what Brown will do and to impose that decision on him. 

But if this is all that is involved in treating someone in 

a way that recognizes his status as a purposive being, it is 

an empty restriction. For White could do virtually anything 

to Brown while being aware that Brown is a being with goals 

of his own. To impose limitations with respect to others' 

treatment of Brown, the principle must be interpreted as 

imposing restrictions concerning what others do to Brown. A 

quite minimal restriction of this sort is the requirement 

that Brown be allowed to decide for himself what he will do. 

Further, this restriction also bears a relationship to the 

purposive nature of persons. If the fact that persons have 

purposes is to impose any limitation on how others behave 

with respect to persons, this surely must include allowing 

persons to act to fulfill their purposes. This is a 

minimal restriction because it requires only allowing the 

person to attempt to attain his goals; it does not require 

that he be simply granted what it is that he desires to 

attain. It merely requires that others not interfere with 

his decisions, not that they take any positive steps. The 
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requirement that persons be allowed to make their own 

decisions about their own activities is, then, one feature 

of the demand that persons be treated as persons. 

It is, however, important that it be realized that 

the requirement of treating persons as persons is not merely 

a prohibition of interference with persons, for it is more 

than this. This first feature of treating persons as 

persons is essentially a negative one: it prohibits others 

from imposing their decisions on a person but does not 

make any positive demands on others; one need only avoid 

imposing one's will on others in certain ways and this 

first demand will be satisfied. However, if mere non

interference were the whole story of respecting persons as 

persons, this requirement would be satisfied in the way we 

behave toward virtually everything, including things that 

we surely do not treat as persons. 

Consider the case of someone who allows his pet 

complete freedom of movement; such a person satisfies the 

non-interference requirement in the way he or she treats 

this pet, for there is no imposition of the pet-owner's 

decisions on the pet. And the same could be said for any 

other animal with which the person in question does not 

interfere. Indeed, it would be true to assert of virtually 

any given person that he or she does not interfere with most 

things in the world. Thus, we may satisfy this non

interference aspect of treating persons as persons in the 
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way we behave toward most things, including things such as 

animals. 

But surely when we treat animals in a way which 

satisfies the non-interference requirement, we are not 

treating them as persons. It would be an absurd extension 

of the notion of personhood to suppose that something could 

be treated as a person simply by being free of interference 

by other beings. On this account we could treat something 

as a person by simply ignoring it. Moreover, personhood is 

typically regarded as a status uniquely available to human 

beings, or, at least, rational beings. Thus, since the 

non-interference requirement could be satisfied in the way 

we treat animals when this treatment may clearly fail to 

constitute treating them as persons, and since such treat

ment is not dependent on the rational nature of the being 

so treated, there must be more to the notion of treating 

persons as persons than is captured in this non-interference 

requirement. 

What else should be added? Once again, an appeal to 

the view of human beings as purposive beings is useful. For 

what is lacking when we merely avoid interfering in others' 

determination of their own activities is a positive recog

nition of their status as purposive beings. We can avoid 

interference with both human beings and animals, but we 

treat either as a person only if we also regard them as 

purposive beings, as beings whose choices deserve our 
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respect. But what is it to respect choices? In this 

context, to respect someone's choices is to view them as 

decisions for which the person is morally responsible, not 

only with respect to blame, but praise as well. This, in 

turn, means viewing a person as taking as active role in 

determining what he does, and not as a mere passive victim 

of forces beyond his control. We normally think of trees, 

for example, as not taking any active role in determining 

their fate, but as nothing more than products of the laws 

of their development. Human beings, on the other hand, 

can be viewed as beings who take a conscious part in 

determining what happens to them; their intentional choices 

play an important part in bringing about the events which 

make up their lives. This is what we think makes human 

beings unique among the creatures of the world we have 

experienced. 

The demand that the choices of persons be respected 

can also be explicated in terms of what it prohibits. Noted 

above was the requirement that persons not be viewed as 

helpless victims. Beyond this, respecting the choices of 

persons means not viewing their decisions as mere irrita

tions which may be altered without any justification beyond 

the desire to do so on the part of another. In some sense, 

decisions of persons, even if others find them inconvenient 

or worse, have a claim to toleration. The tree stump in the 

way of a building project may be removed completely and 
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normally no justification is thought to be required, but the 

choices of persons and their action on those choices cannot 

be viewed as subject to such easy elimination. Whatever 

changes in such choices as may be attempted without special 

justification must be gained through the decisions of the 

choosing being himself and not imposed on him without his 

awareness or consent. Such are the implications of the 

demand that the choices of persons be respected, One reason 

why implications of this sort must be attributed to the 

demand that persons be treated as persons is that, without 

their inclusion, anything which is not subjected to the 

decisions of others would for that reason be the recipient 

of treatment as a person, and this is obviously an inadequate 

analysis of that demand. 

Progress may now be summarized. It has been found 

that the demand that persons be treated as persons can be 

satisfied only if (1) persons are allowed to make and act on 

their own decisions determining what they will do, and (2) 

their decisions are respected, in the sense of being viewed 

as something for which they are morally responsible. This 

is not to suggest that the principle calling for the treat

ment of persons as persons involves no more than this; on 

the contrary, it seems to have a richness only partially 
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3 
suggested by existing discussions of it. However, these 

two conditions will serve well enough for the purposes at 

hand. Let us now consider the implications of this principle 

for the problems of punishment and therapeutic rehabilita

tion. 

It was noted in the discussion of the implications 

of retributivism for the use of therapy that the 

retributivist theory applies only to certain sorts of 

offenders, viz., those who have committed immoral and 

illegal actions. Yet there may be cases in which some 

sort of state intervention would appear to be desirable 

despite the absence of immorality or illegality on the part 

of the offender; when, for example, someone does violence 

to another without really understanding that he is doing so, 

intervention would appear to be reasonable even though the 

lack of any ill intention might mean that no moral wrong 

had been committed. Now the existence of this sort of 

possibility suggests that it is, from the point of view of 

the retributive theory, a matter of considerable importance 

3. See, e.g., W. G. Maclagan, "Respect for Persons 
as a Moral Principle," Philosophy 35, Nos. 134 and 135 
(July and October, 1960); Newton Garver, "What Violence 
Is," The Nation, June 24, 1968; R. S. Downie and Elizabeth 
Telfer, Respect for Persons (New York: Schocken Books, 
1970); Harry S. Silverstein, "Universality and Treating 
Persons as Persons," Journal of Philosophy 71, No, 3 
(February 14, 1974); and especially Morris, "Persons and 
Punishment." My analysis of the demands of respect for 
persons is expanded somewhat in the section of Chapter VI 
entitled "The Right to Treatment." 
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just what characteristics are possessed by the offender in 

question. We have already seen that the very possibility 

of applying the retributive theory to specific cases depends 

on the characteristics of the specific offender; the theory 

can be applied to some offenders, but not to others. This 

point must be examined further. 

Consider the sort of case to which the retributive 

theory does not apply but in which intervention appears 

desirable. The offender causes harm to others, but without 

doing anything immoral, and perhaps without doing anything 

illegal, possibly due to the lack of intention on the part 

of the offender. Now cases of this sort, more than others, 

lend themselves to the possibility of the use of therapy, 

for the fact that someone does harmful things without 

intending to do so suggests that there may be some problem 

involved which may be alleviated through the use of therapy. 

The offender may have some disease which accounts for his 

harmful behavior and therapeutic methods may be capable of 

eliminating the disease. Indeed, the very use of the term 

"therapy" suggests that there is probably some pathological 

condition involved. When, therefore, the question involves 

the use of therapy on offenders, one possibility which must 

be considered is that of the diseased offender. The 

implications of the demands of respect for persons must be 

considered as they apply to the diseased offender as well 

as to the non^diseased offender. 
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First, the general characteristics of the two sorts 

of cases to be considered must be outlined. We have, on the 

one hand, the non-diseased offender. The non-diseased 

offender is the offender who has no pathological condition 

which is in any way relevant to his offending behavior. The 

offenses he commits cannot correctly be attributed to any 

disease he might have so as to make the disease responsible 

for the offending behavior. On the other hand, we have the 

diseased offender. The diseased offender is the offender 

who is diseased in such a way that, for a given offense and 

a given set of circumstances, the offender would not have 

committed the offense had he not been diseased. The 

presence of the disease accounts for or explains the fact 

that the offender committed this particular offense in this 

particular set of circumstances. In other words, given the 

exact context in which the offense occurred, the presence of 

the disease is both necessary and sufficient for its 

occurrence. The exact mechanisms through which the disease 

brings about the offense are left unspecified; the crucial 

factor is that the disease bears the significant relation

ship described to the commission of the offense. 

Focusing now on offenders of these two types, let 

us consider the responses to offending behavior deemed 

appropriate by the demands of respect for persons. In this 

regard, we shall be concerned primarily with the following 

two demands: (1) that persons be allowed to make their own 
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decisions concerning what they will do, and (2) that the 

decisions and choices of persons be respected in the sense 

of being viewed as things for which the person is morally 

responsible. For the purposes of this discussion, it is 

assumed that the offenders in question have committed 

offenses for which state intervention would be deemed 

justifiable by the point of view of respect for persons. 

For example, the offender may have done something which 

involves treating other persons in a way prohibited by the 

demands of respect for persons; in such cases it is plausible 

to suppose that respect for persons would permit or require 

intervention. What must be considered, then, is what sort 

of response would be appropriate in the light of the demands 

of respect for persons. 

Looking first at the non-diseased offender, two 

possible responses must be considered; this offender could 

be met with punishment or he could be met with therapy. 

Consider first the possibility of using punishment. 

Justifying punishment from the respect-for-persons perspec

tive means justifying the imposition of deprivation or 

suffering on an offender against his or her will. Because 

of this imposition, punishment appears to violate the 

demands of respect for persons by failing to allow the 

offender to determine for himself whether or not he will be 

subjected to this kind of thing. So the question to be 
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considered is that of how punishment can be rendered 

consistent with the demands of respect for persons. 

The aspect of punishment which makes retributivists 

hold that it is unobjectionable on the basis of the demands 

of respect for persons is the way in which it may be said 

that the offender chooses to be punished. Roughly speaking, 

since the offender has chosen to be punished, there is no 

problem about punishment being inconsistent with the 

requirements of a viewpoint which demands that persons be 

respected as persons. Or so it may be argued. The claim 

that the offender chooses to be punished is, of course, an 

exaggeration. On any ordinary, empirically significant 

conception of choice, it is absurd to assert that offenders 

choose to be punished. The great majority of them would 

4 choose exactly the opposite. However, there is at least 

one way in which some sense can be made of the claim that 

the offender chooses his own punishment, even when this claim 

is made with reference to an empirical conception of choice. 

The offender does choose his own punishment in the sense 

that he chooses a course of action which includes punishment 

as among its likely consequences. In committing an offense, 

the offender may and perhaps usually does know that the 

state will attempt to impose punishment on him because of 

4. For an interpretation of choice according to 
which it is not obviously absurd but quite plausible to 
argue that the offender chooses his own punishment, see 
Murphy, "Marxism and Retribution," especially pp. 228-231. 
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his offense. In this sense he chooses punishment: he 

chooses to risk being punished. This sense in which the 

offender may choose punishment, limited though it may be, 

is sufficient for the present discussion, and so it will be 

the crucial factor in the consideration of punishment and 

the ethics of respect for persons. 

We must consider the punishment of the non-diseased 

offender in the light of the two aspects of respect for 

persons previously distinguished. Does punishment allow the 

offender to determine his fate for himself through his own 

choices and decisions? At first glance, it appears obvious 

that punishment violates this demand, for whatever the 

punishment imposed, the offender is subjected to some 

suffering or deprivation without regard for whether or not 

he wishes to be subjected to it. The punishment imposed is 

surely something which happens to the offender, part of his 

"fate," but not something determined by his own choices. 

After all, he would choose to have something else happen to 

him. But this objection fails to take into account the way 

in which the offender may be said to have chosen his own 

punishment: the offender may have chosen to risk being 

punished. If this is the case, the punishment the offender 

receives is a part of the consequences of his past choices 

despite the fact that he would prefer that it not be 

imposed. What has happened to him is partially determined 

by his own choices; that he has chosen to risk being in a 
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position in which his choices are limited and that he finds 

himself in that position does not change this. It remains 

true that his position as one on whom punishment is to be 

5 imposed is the result of his own choices. 

It might be objected here that although the 

offender's position as the object of punishment may be 

partially a result of his own choices, these choices have 

not played a sufficiently large role in the determination of 

his position to justify the claim that punishment does not 

violate the demand that he be treated as a person. This 

objection might be backed up by pointing out that the 

choices of persons other than the offender are essential if 

the offender is to become the object of punishment. The 

appropriate authorities must choose to attempt to apprehend 

the offender, they must choose to prosecute, they must 

choose to carry out the court's sentence, and so on. Beyond 

this, the offender's position is also in part the result of 

the choices of legislators who were responsible for the 

legislation which made the offender's action an offense. 

Further, his position is in part the result of the choices 

of those persons who made the commission of the offense 

possible by, for example, being at a particular place at a 

particular time, or perhaps by having purchased what was 

5. It is assumed here that the system of laws 
under which the person is punished is one which does not 
violate the demands of respect for persons. 
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stolen by the offender (if it is a case of theft). Looking 

even deeper, the offender's position is also in part a 

result of the choices, if such there be, of the members of 

the offender's community to obey the authorities in 

question; had they made a different choice, the offender's 

position might be altered. In short, the offender's 

position as the object of punishment is only in a small way 

the result of his own choices. 

The response to this objection is this. If this 

were taken as a good reason to suppose that the demand that 

persons be allowed to determine for themselves what will 

happen to them is not satisfied, then virtually nothing that 

human beings do would satisfy this demand. For virtually 

everything that happens to human beings is determined in 

large part by the choices of others. And this includes 

things that surely do not involve the failure to treat the 

person involved as a person. Consider the case of someone 

who has some honor bestowed on him; let us suppose that he 

is granted a Nobel prize. Now this person's position as 

the recipient of the Nobel prize is at best only in a small 

way the result of his own choices. He has presumably 

chosen to do the things which resulted in his being chosen 

for the prize, but he did not necessarily do these things 

with the intention or even the hope of obtaining the prize. 

In fact, the prize was conferred on him by the choices of 

others, and so his position as a person chosen to receive the 
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Nobel prize is largely determined by the choices of others. 

Yet no one would suggest that the Nobel committee fails to 

treat the chosen recipient as a person in conferring the 

prize in this way. The extent of others' influence on the 

determination of one's fate is not in this way the crucial 

factor for the question of whether someone is being treated 

as a person. 

It seems, then, that there is no objection to 

retributive punishment based on the demand that persons be 

allowed to determine their own fate. This requirement means 

that a person's decisions should not be made for him by 

others, and this need not be violated by punishment. 

Punishment need not involve the attempt to make the 

offender's decisions for him; apart from the punishment 

itself, there need be no such imposition,6 Punishing a 

person, therefore, need not involve a violation of the 

demand that persons be allowed to determine for themselves 

what happens to them. 

What of the demand th^t the choices of persons be 

respected? This demand may also be satisfied when a person 

is punished. The imposition of punishment need not involve 

any judgment that the person punished is not responsible for 

any of his actions. Quite the contrary, the very act of 

punishing indicates that those who impose the punishment 

6. I am not saying that this is always, or even 
often, the case in actual instances of punishment. 
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view the person punished as responsible for his choices and 

actions. The choice may be viewed as an evil choice or an. 

immoral choice, but is still viewed as the choice of a 

genuine person and as a choice which a healthy human being 

could make. Punishment may be seen as the price the 

offender must pay for the course of action he has chosen, 

and allows the person punished to be seen as an equal 

(although perhaps one to be feared and against whom defenses 

should be erected) rather than as an inferior. Since, 

therefore, the use of punishment need involve no failure to 

respect the choices of persons, and since, as we have seen, 

the other aspect of the ethics of respect for persons may 

also be satisfied, the use of punishment in appropriate 

cases is not objectionable on grounds drawn from respect 

for persons. 

Consider now the possibility of using therapy on the 

non-diseased offender. There is an immediately apparent 

incongruity about this possibility: by hypothesis, our 

offender is free 'of any disease which is relevant to his 

offending behavior, and yet it is suggested that he be 

subjected to therapy. But what is to be the point of the 

application of therapy? If the offender were diseased, the 

aim of the use of therapy would, of course, be the elimina

tion of the disease, but since the offender in question is 

not diseased, this possibility is not open. However, since 

it is because the offender has committed an offense that 
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he is subject to state intervention, the use of therapy 

could only be appropriate if it bore some relationship to 

the offending behavior. Now therapy would be relevant to 

the offending behavior of the non-diseased if it were 

designed to prevent further offending behavior. It would 

at least be understandable why therapy designed to prevent 

further offending behavior might be imposed even on the 

non-diseased offender, for this would serve a goal of 

concern to many in connection with the question of the 

proper response to offending behavior. 

How might therapy imposed on the non-diseased 

offender prevent further offenses? In general terms, this 

result would be accomplished by therapeutic methods designed 

to change the offender in such a way that he either will not 

or cannot commit further offenses. Some change is required 

in order to bring about the desired result of eliminating 

offenses, and since therapeutic methods are here to be 

applied to the individual offender, the necessary change 

would be a change in the offender himself. The required 

change in the offender would be a change which would make 

him less likely to commit further offenses. This result 

could be accomplished in two general sorts of ways. They 

may be distinguished by reference to their influence on the 

beliefs and values of the offender. The change in the 

offender could be one which would affect his beliefs and 

values in some way or it might be one which would leave 
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these beliefs and values intact. Either of these approaches 

might be used to prevent the offender from committing 

further offenses. 

Consider first the sort of approach which involves 

changing the offender in such a way that he will be less 

likely to commit further offenses, but which leaves the 

offender's beliefs and values unaffected. Such an approach 

would involve changing the offender's capacities so that he 

would not commit further offenses. I will suggest a couple 

of examples, one quite extreme and not likely to be used in 

the present-day world, the other at least more likely to be 

adopted and more subtle, if not less extreme. Suppose 

someone guilty of murder were forced to submit to the 

7 surgical removal of his arms and legs. Under some circum

stances, such as in the case of a person with cancer in his 

legs which would spread to the rest of his body, amputation 

could have therapeutic value. Here it would reduce the 

likelihood that this offender would commit further offenses 

because it would make it much more difficult for him to 

perform the necessary actions. It would not, however, have 
g 

any direct effect on the offender's beliefs and values; he 

7. A more realistic example would be the possibility 
of castrating sex offenders. Here a surgical technique 
which presumably could have therapeutic value in some cases 
would be used for preventive purposes. 

8. Of course, the offender's beliefs would be 
changed in that he would presumably come to believe that he 
no longer had arms and legs, but I do not call this a direct 
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could remain the sort of person who would kill another. He 

would be changed only in that it would be much more diffi

cult for him to do so. Here a technique which may be used 

for purposes which are clearly therapeutic is used to change 

the offender so that he will be less likely to commit 

offenses. We therefore have an example in which thera

peutic methods are used to alter an offender so that he 

will not commit further offenses, but in which the 

offender's beliefs and values are left unaltered. 

A second example of this sort of case can be found 

in more recently developed methods. The conditioning 

techniques which have come to be called "behavior modifica

tion" will serve us here since these could also be used to 

reduce the likelihood that a person will commit offenses 

without altering his beliefs and values. Here the character 

c 9 Alex irr Anthony Burgess' novel A Clockwork Orange provides 

the example, Alex is subjected to conditioning techniques 

which result in his being overcome with sickness whenever he 

begins to engage in violence; the effect of this sickness is 

strong enough to prevent him from carrying out his decision 

to engage in violent actions. The techniques used change 

Alex so that he becomes ill whenever he attempts to do 

change. I am concerned with the use of therapeutic methods 
to change beliefs directly, that is, without the mediation 
of a perception of changed states of affairs, 

9. Anthony Burgess, A Clockwork Orange (New York: 
Ballantine Books, 1963). 
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violence, but his beliefs and values are not altered: he 

still wants to engage in violence, he is still the sort of 

person who values the enjoyment he derives from violence 

above anything to be found in adherence to the requirements 

of morality or the demands of a more conventional conception 

of self-interest. Again it is possible to see how a 

therapeutic technique could be used to change an offender so 

that he will be less likely to commit offenses without 

changing his beliefs and values. 

Next consider the sort of approach which involves 

attempts to reduce the likelihood that an offender will 

commit further offenses by changing the offender's beliefs 

and values. If, for example, an offender could be changed 

so that he no longer valued the pleasures of violence above 

all else, but instead began to care more about doing what is 

moral, he would be changed so that he would be less likely 

to commit offenses. Here the point of the use of therapy 

would be to bring about this sort of change in the wants, 

beliefs, and values of the offender; the aim of therapy 

would be to create a different sort of person, one who does 

not choose to commit offenses. A wide variety of therapies 

could conceivably be used in this regard. More sophisticated 

versions of the conditioning techniques discussed above 

could be used here. Or, with sufficient increases in our 

knowledge of the neurophysiology of the brain, it is con

ceivable that changes in beliefs and values could be 
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affected through alterations in, say, the electro-chemical 

structure or processes of the offender's brain. However, 

we need not think only of possibilities which require 

advances in scientific knowledge, intriguing and somewhat 

frightening though they may be. For even the relatively 

familiar psychiatrist's couch could be used in this way. 

If sessions which involved no more than dialogue between a 

psychiatrist and an offender were designed to change the 

offender so that he would not choose to commit offenses, 

this sort of psychotherapy would also be an example of the 

approach in question. The crucial factor which distin

guishes this sort of approach is the use of therapeutic 

techniques to change the offender's beliefs and values so 

that he is less likely to commit offenses. This change 

could be affected either through rational appeals to the 

offender to decide to change or through techniques which 

change the offender without any decision on his part. 

Having thus distinguished the various ways in which 

therapeutic techniques might be used on the non-diseased 

offender, let us now consider how this use of such methods 

should be viewed in light of the demands of respect for 

persons. It must be noted first that there is no reason 

to suppose that therapy which is performed with the full 

consent of its recipient is objectionable; there would be 

no obvious violation of the demands of respect for persons 
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in that case.1" What must be considered, however, is the 

use of therapy against the will of its recipient; the 

coercive use of therapy has obvious possibilities in 

connection with offenders and it is these possibilities 

which demand evaluation from the respect-for-persons view

point. Thus, our consideration of the use of therapy on 

the non-diseased offender must be assumed to include the 

possibility that the therapy might be used against the 

wishes of its recipient. 

The fact that therapy may be used coerciyely means 

that there is a prima facie case against its use; the 

imposition of anything, including therapy, on someone 

against his or her will is clearly an apparent violation of 

the respect-for-persons demand that persons be allowed to 

determine for themselves what happens to them. So if the 

coercive use of therapy can be acceptable from this view

point, there must be a case for therapy which can overcome 

this presumption against its coercive use. I shall con

sider two grounds on which the coercive use of therapy on 

the non-diseased offender might be justified. First, this 

use of therapy might be justified as a form of punishment; 

that is, involuntary subjection to therapy might be the 

punishment imposed as retribution for an offense. Second, 

therapy might be regarded as justified as treatment for a 

10. But see Chapter V below. 
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condition which afflicts the offender. Let us look first 

at the possibility of using therapy as punishment. 

The possibility of using therapy as punishment is 

relevant here because, as we have seen, the imposition of 

deprivation or suffering as punishment is not always subject 

to the objection that it fails to respect its recipient as 

a person? the possibility therefore exists that the depriva

tion imposed might be the deprivation of the right to decide 

whether to undergo therapy. Therapy would then be justified 

as a form of punishment. Of course, a number of conditions 

must be fulfilled before this justification could be used 

in connection with therapy. All the conditions of justified 

punishment in general would have to be satisfied and, in 

addition, it would be necessary that therapy be legally 

specified as the response to the offenses for which it would 

be used; otherwise, the requirement that fair warning be 

given would not be satisfied. The question that must be 

considered, then, is that of whether the use of therapy as 

punishment violates the demands of respect for persons in 

any way. 

I shall argue that therapy which aims at changing 

the offender does violate the demands of respect for persons 

even when it is imposed as a form of punishment. To see 

this, consider first the sort of therapy which attempts to 

reduce the likelihood that further offenses will be committed 

by changing the offender's capacities but not his beliefs 
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and values. This use of therapy involves doing something 

to the offender which makes it more difficult or impossible 

for him to act on certain choices, and it is therefore an 

approach which reduces the offender's ability to determine 

for himself what he will do. Since there is no restriction 

which requires that the offender agree to the alterations in 

him, this use of therapy can amount to the imposition on the 

offender of the decision of another that the offender will 

no longer engage in the offending behavior. This would be 

the situation since the change therapeutically induced in 

the offender would reduce or eliminate his ability to per

form behavior affected by the change. In other words, the 

offender is not given the opportunity to decide for himself 

whether or not he will engage in offending behavior, but 

instead the decision that he will not do so is imposed on 

him by others. This use of therapy on the non-diseased 

offender is therefore in violation of that aspect of 

respect for persons according to which persons must be 

allowed to determine for themselves what they will do. 

This same requirement also provides a basis for 

objections to uses of therapy which attempt to reduce the 

likelihood of offenses by changing the offender's beliefs 

and values without any appeal to his decision to change. 

In these cases it is decided for the offender by those in 

authority that his system of beliefs and values must be 

changed and the change is imposed on him without 
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consideration for his own views regarding the beliefs and 

values in question. This approach fails, therefore, to 

allow the offender to decide for himself what he will do; 

the change in the beliefs and values which are surely a 

significant part of what constitutes his personality is 

imposed without limitation by his own choices. And since 

we are here dealing with something which is so close to 

what seems to define what a person is, the demands of 

respect for persons would surely require caution, at least. 

This notion requires some further attention. 

The way in which we often speak of what makes a 

person what he is involves a definite reference to the 

beliefs and values a person holds. Especially important 

among the beliefs and values which constitute a person are 

the value orderings or preferences which a person holds. 

The fact that someone considers, say, honesty as more 

important than small degrees of self-interest is normally 

taken as an important part of what makes that person the 

person he is. Further, changes in one's value preferences 

may be sufficiently significant to amount to changes in the 

person one is. If the man or woman who valued honesty 

above self-interest were to change that value preference by 

reversing it, this would be a significant change in the 

person he or she is. It is changes of just this sort which 

often give rise to comments about people such as "He's just 

not the same person he used to be." Thus, value preferences 
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of this sort are surely a significant part of what consti

tutes a person and are also clearly an important determinant 

of a person's decisions about what he or she will do. 

It is just because a person's value preferences do 

have an important influence on what he or she does that the 

therapeutic alteration of these preferences could be an 

effective way of preventing offending behavior. The 

offender's value preferences could be changed so that he 

values things associated with obedience above those 

associated with the commission of offenses. However, when 

this program is undertaken in such a way that the changes in 

value preferences are brought about without the knowledge 

or consent of the offender, the program is objectionable on 

the basis of respect for persons. A person who is altered 

in this way is not even allowed to determine for himself 

what sort of person he will be; his very nature is imposed 

on him by others. Moreover, he is not allowed to determine 

for himself what he will do, for new preferences are 

imposed on him which make choices which would have appeared 

desirable given the original value preferences appear un

desirable. There is an influence on the person's decisions 

which is directed by the will of another and which is not 

brought about with the knowledge or consent of the person. 

This way of preventing offenses is therefore objectionable 

because it fails to allow persons to make their own deci

sions about what they will do. 
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There is also another, and perhaps more direct, 

sense in which this sort of approach fails to treat the 

offender as a person. If a person is at least partly 

defined or constituted by the value preferences he or she 

has, the attempt to alter these preferences by means which 

do not require the knowledge or consent of the person is a 

direct assault on the status of that person as a source of 

claims which impose limitations on others. For this 

approach would effectively end the existence of the person 

constituted by the original set of value preferences, 

substituting instead a different set of value preferences 

which better suits the needs and wants of those who impose 

the change. This means that the original person is not 

viewed as someone who has a status which is at all in

violate; instead the person is viewed as an entity which 

may be altered as necessary to suit purposes not those of 

the person himself. If alterations in the person as bgsic 

as these were permitted, the requirement that persons be 

treated as persons would be empty. This use of therapy 

cannot be acceptable from the viewpoint of respect for 

persons. 

At this point it might be objected that, on the 

interpretation presently being advanced, the respect-for-

persons viewpoint makes demands which are unreasonably high. 

In stating the difficulties with the use of therapy on the 

non-diseased offender, it has been charged that someone who 
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is altered therapeutically "is not even allowed to determine 

for himself what sort of person he will be; his very nature 

is imposed on him by others." Further, it has been charged 

that the attempt to alter a person's value preferences by 

means which do not require the person's knowledge or 

consent ends the existence of the persons constituted by 

the original value preferences and is thus objectionable. 

Now to this it might be suggested that many clearly un

objectionable treatments of others also involve these 

features. Consider education, for example. It is 

plausible to suppose that a person's beliefs and values 

are largely determined by the education, both formal and 

informal, that he or she receives as a child; but no one is 

in a position to choose the nature of his or her own educa--

tion at this level. Thus, the education of children fails 

to allow them to determine for themselves what sort of 

persons they will be and involves the attempt to change them 

without their knowledge or consent. But surely (the objec

tion goes) education is unobjectionable and therefore the 

interpretation of respect for persons incorrect, 

The reply to this objection is important because 

it will reveal some further implications of the respect-for-

persons viewpoint, implications which, in turn, help to 

reveal the objectionable nature of the coercive use of 

therapy on the non-diseased offender. The objection fails 

because it does not distinguish between the way in which 
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education may do so; that is, coercive therapy used on the 

non-diseased offender affects a person's beliefs and values 

in a way in which education need not and should not. The 

uses of therapy we have been considering involve the attempt 

to change a person without regard for whether or not the 

change is acceptable to the person with his or her existing 

beliefs and values. Education need not do this; on the 

contrary, it may involve an appeal to the person's existing 

beliefs and values, and may change the person by means of 

them. 

But what is the significance of this difference? I 

think we can answer this question by considering a refine-"-

ment of the first aspect of the respect-for-persons view

point. This aspect requires that persons be allowed to 

determine for themselves what happens to them and what they 

will do, but obviously this is not a complete character!za*-

tion of the requirement. Persons have only a limited 

ability to determine for themselves what happens to them, 

and it seems undesirable that persons should be allowed to 

do everything they might choose to do, for some things might 

be harmful to others, for instance. In view of problems of 

this sort, I submit the following as a plausible refinement. 

The ethics of respect for persons requires that persons be 

allowed to determine what happens to them and what they will 

do to the maximum extent that is possible consistent with 

that same right as it exists in others. Thus, the fact that 
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persons do not determine for themselves everything that 

happens to them is unobjectionable because no one has the 

ability to make such determinations to that extent; and 

actions harmful to others are generally objectionable 

because they do not respect others1 rights to determine 

for themselves what happens to them. 

In light of this refinement of the demand that 

persons determine matters affecting them for themselves, 

let us reconsider the difference between education and 

coercive therapy. Coercive therapy violates this demand 

because it does not make a possible appeal to the choices 

of the person who receives it; instead, it imposes the 

change in question without regard for the desirability of 

the change in the eyes of the person changed. By contrast, 

education may appeal to the existing beliefs and values of 

a person for a decision to change, and thus may allow the 

person to determine the change for himself. Of course, some 

forms of education may not make this appeal to the existing 

person, but to the extent that they do not, they violate 

the demands of respect for persons. As for the objection 

that the education of children determines the sort of 

person they will be, this too can be acceptable to the 

respect-for^persons viewpoint because it requires only that 

the maximum appeal be made to existing beliefs and values; 

to the extent that young children do not have systems of 

beliefs and values, there is nothing to which to make an 
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appeal for a decision to change, and so there is no viola

tion of the demand. However, when a person does have 

systems of beliefs and values, the appeal must be made to 

them or else the demand is violated. 

It must be noted that not all forms of therapy are 

objectionable on this basis. The requirement that persons 

are allowed to decide for themselves what they will do is 

satisfied when attempts to change the person's beliefs and 

values are accomplished by means which require for change 

the knowledge and consent of the person affected. Some 

therapeutic approaches may sometimes do this. The psychia

trist who deals with his patient only by means of discus

sion does not necessarily impose any changes on his patient, 

although he might do so. But to the extent that the changes 

occur with the knowledge of the patient and are the result 

of his own decisions (possibly in light of new insights 

gained through the therapeutic sessions), there is no 

problem about not allowing the offender to make his own 

decisions. Thus, the forms of therapy which are un

acceptable as punishments are only those which attempt to 

change the offender by means other than appeals for a 

decision to change. 

But why is it objectionable to use therapy as 

punishment? Coercive therapy may involve objectionable 

aspects, but punishment always involves these, and so the 

mere fact that coercive therapy involves some objectionable 
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aspects does not show that it cannot be used as a form of 

punishment. To see why coercive therapy which attempts to 

change the offender without his knowledge and consent is 

objectionable even as a form of punishment, we must compare 

this type of punishment with other possible types, 

evaluating the two in light of the demands of respect for 

persons. 

We have seen that the use of therapy on the non-

diseased offender may involve a reduction of his ability to 

do certain things and may involve a change in his beliefs 

and values which is imposed without his knowledge and 

consent. Therapy of this nature is objectionable as a form 

of punishment. Therapy which reduces a person's ability to 

do certain things or makes certain choices impossible by 

altering the person's beliefs and values is therapy which 

reduces the person's personal capacities; certain choices 

or actions are made impossible for the person regardless of 

the setting (e.g., prison or unguarded liberty) in which he 

finds himself. Punishments, therapeutic or otherwise, 

which reduce a person's personal capacities are unacceptable 

because they introduce an unnecessary restriction on the 

person's ability to determine his fate for himself. This 

point requires some explanation. 

First, it must be noticed that punishment which 

reduces a person's personal capacities is qualitatively 

different from punishment which imposes a penalty which does 
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not reduce personal capacities. Punishment which does not 

reduce personal capacities imposes a penalty but allows the 

person punished to retain whatever personal capacities he or 

she had prior to the punishment. By contrast, punishments 

which do reduce personal capacities fail to allow the 

person punished to remain the same person; the person him

self is directly altered. In short, therapeutic punishment 

attempts to alter the person so that he will not pursue 

certain courses of action, while punishment which does not 

reduce personal capacities attempts to alter the conse

quences of certain courses of action so that they will not 

be pursued. Thus, therapeutic punishment, as punishment 

which reduces a person's personal capacities, involves a 

qualitatively different interference with the ability of the 

person punished to determine for himself what he will do; 

it is not merely forcing something on a person, it is 

forcing something on a person which alters the person. This 

is a form of interference which goes beyond merely forcing 

an unaltered person to pay a penalty. 

Now, notice that a system of punishment is possible 

without punishments which reduce personal capacities. A 

system of punishment need not involve punishments which 

require more than that an unaltered person pay some penalty. 

Varying severity of punishment is also possible without 

imposing punishments which reduce personal capacities; for 

example, periods of incarceration can be varied so as to 
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make punishments proportional to crimes, at least in some 

respects. Thus, punishments which reduce personal 

capacities are unnecessary for the existence of systems of 

punishment. 

If punishments which reduce personal capacities are 

unnecessary for having systems of punishment, then they are 

in violation of the demands of respect for persons. For, 

as we have seen, the respect-for-persons viewpoint requires 

that persons be allowed the maximum amount of freedom to 

decide things for themselves that is compatible with this 

same freedom in others. Since systems of punishment are 

possible without punishments which reduce personal 

capacities, the use of this latter type of punishment would 

allow to persons less freedom to determine things for them

selves than could be allowed them; such punishments are 

therefore unacceptable. From this it follows that thera

peutic punishments which reduce personal capacities are also 

unacceptable. 

If the foregoing considerations are correct, the 

ethics of respect for persons does permit punishments in 

response to offending behavior, but imposes limits on the 

nature of the punishment. Punishments which reduce the 

offender's personal capacities are unacceptable, and for 

that reason most forms of therapeutic punishment are also 

unacceptable. So if the use of therapy on the non-diseased 

offender is to be permissible, it must be for reasons other 
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than that it may be a form of punishment. Any such 

justification must overcome the objections to the use of 

therapy based on the fact that it involves forcing the 

recipient to submit to treatment which will reduce personal 

capacities; mere protection of persons who might be the 

victims of offenses thus cannot provide the justification, 

for we have no argument based on that goal which can render 

such action consistent with the demands of respect for 

persons. Paternalistic considerations might also be used 

here. It could be argued that the therapeutic response to 

the non-diseased offender is justifiable because it benefits 

the offender himself. Thorough evaluation of this argument 

is not possible without appeal to the respect-for-persons 

view of paternalism (see Chapter III); suffice it to say 

that the respect-for-persons view of paternalism would not 

allow the use of therapy merely because it is believed that 

it would benefit the recipient. It thus appears that the 

use of therapy on the non-diseased offender is not acceptable 

to the ethical viewpoint of respect for persons. 

Let us now turn to the case of the diseased offender. 

When punishment is used in response to the diseased offender, 

it may be that no attempt is made to change the offender; 

punishment, as such, does not involve the attempt to change 

the offender. Punishment, therefore, allows the offender to 

remain as he is. In the case of the diseased offender, this 

means that punishment allows the offender to remain 
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diseased. This is the essential problem with the use of 

punishment on the diseased offender. For the diseased 

offender is, by definition, an offender because of his 

disease; he would not have committed his offense had it not 

been for his disease. The fact that punishment would allow 

a disease of this sort to continue to afflict the offender 

has, I think, an intuitive lack of appeal; there is some

thing undesirable about inflicting punishment while allowing 

the offender to remain diseased. What must be considered 

here, however, is what would be required for the diseased 

offender by the ethics of respect for persons. 

First, does the use of punishment on the diseased 

offender accord with the requirement that persons be allowed 

to determine for themselves what they will do? To answer 

this question it is necessary to consider the way in which 

disease may influence behavior. Since the requirement in 

question deals in part with the way in which a person 

determines his own behavior, an aspect of the way in which 

disease might affect behavior which is of importance for the 

present purposes is the influence of disease on a person's 

choices. If the disease in question affects the person's 

choices, this may be important because of the central role 

which choices play in the ethics of respect for persons. 

With respect to the question of whether the disease affects 

the person's choices, there are two alternatives to be 

considered. The two alternatives are the two logical 
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possibilities: either the disease affects the person's 

choices or it does not do so. I shall argue that whichever 

of these two alternatives holds in a given case, the result 

is the same in that the person's offending behavior is not 

something which he himself has determined, not something 

which is an instance of deciding for himself what will 

happen to him. 

Consider first the case in which the disease does 

not affect the person's choices in any way which is 

relevant to the offending behavior but brings about the 

offending behavior by some process which does not involve 

the person's choices. In this sort of case the offending 

behavior is not the result of the person's choices in any 

sense. The disease exerts its influence on the person's 

behavior without the mediation of the person's choices, 

and so there is no question of the offending behavior having 

been determined by the person's own decisions. Thus, the 

11 sort of self-determination which must, according to the 

ethics of respect for persons, be allowed persons is not 

present in offending behavior which is caused by disease 

in this way. This self-determination included the require

ment that persons be allowed to make their own decisions 

concerning what they will do, but behavior which is caused 

11, I shall use the expression "self-determination" 
as shorthand for the deciding for oneself what one does and 
what happens to one which must be allowed persons according 
to the ethics of respect for persons. 
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by disease without the mediation of choice is not behavior 

which is self-determined in this sense. Thus, the diseased 

offender whose offending behavior is influenced by disease 

in this way is not someone who has achieved this sort of 

self-determination in the performance of the offending 

behavior. 

Consider next the case in which the disease does 

affect the person's choices and does so in such a way as to 

bring about the offending behavior. Although this sort of 

case is complicated by the fact that the disease exerts its 

influence through the mediation of the offender's choices, 

this is also a kind of case in which the person has not 

achieved the sort of self-determination called for by the 

demands of respect for persons. The basic reason for this 

is that the offender's disease-influenced choice is not a 

product of the person he is, for reference to the person 

does not explain the choice. The diseased offender, by 

definition, is one whose offending behavior requires 

reference to disease for its explanation, and so when the 

disease exerts its influence through the offender's choices 

this means that reference to the person's beliefs and value 

preferences is not sufficient to explain his choice and 

corresponding behavior. But reference to these preferences 

would be sufficient if the offender were really determining 

his choices and behavior for himself. Thus, the diseased 

offender is not self-determining even when the disease 
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exerts its influence through his choices. Allow me to 

elaborate on this point. 

Consider more closely the alternatives before us. 

The case in which a person may be said to be self-

determining in the way required by the ethics of respect 

for persons is explicable in the following way. This sort 

of case is one in which what a person chooses to do can be 

correctly explained by reference to his beliefs and value 

preferences. If, for example, John Doe has an opportunity 

to take some money not his own without getting caught but 

chooses not to do so, this may be explicable in terms of 

Doe's value preferences. If Doe is the sort of person who 

values honesty above the small financial gain involved, this 

fact may be cited as the explanation of his behavior. Or, 

if Doe values the security of not taking the money above the 

gain involved, this could be the explanation of his behavior. 

Had Doe taken the money, this could be explained by reference 

to the low yalue he might place on honesty, or, perhaps, by 

reference to the high value he might attach to risk-taking. 

In any given case, the correct explanation of a piece of 

behavior will depend on the actual value preferences of the 

agent and on what is the agent's reason, if any, for doing 

what he does. That is, the explanation which cites Doe's 

preference for honesty will be a correct explanation only 

if Doe does value honesty above the financial gain involved 

and this preference was his reason for doing what he did. 
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A person will therefore be self-determining in the requisite 

sense when what he does is in accordance with his beliefs 

and value preferences and his reason for doing what he does 

is his preference for what he believes is involved in that 

above what is involved in any alternative. 

In the case of the diseased offender, the necessary 

self-determination is lacking. This can be seen in the fact 

that reference to the agent's beliefs and value preferences 

would not constitute a correct explanation of his behavior. 

The clearest case would be one in which the agent's beliefs 

and value preferences would suggest a course of action 

incompatible with his actual behavior, for in this case the 

beliefs and value preferences could not explain the behavior 

even apart from consideration of the agent's reasons for 

doing what he has done. So if John Doe steals money, this 

cannot be correctly explained by claiming that he values 

honesty above money. However, even in a case in which Doe's 

beliefs and value preferences are compatible with his 

behavior, Me will not be self-determining unless he does 

what he does because of these beliefs and values. If it is 

not the case that Doe's reason for stealing the money is 

his preference for some aspect of that course of action, 

then Doe is not self-determining in his performance of the 

action. In cases in which Doe is a diseased offender and 

his choice to perform the offense is explained by reference 

to the disease, it is not the case that Doe does what he 
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does for the necessary reasons. Therefore, even in cases 

in which the offender's disease operates through the media

tion of his choices, the diseased offender is not self-

determining in the way required by the ethics of respect for 

12 persons. 

The fact that the diseased offender is not self*-

determining means that he has not, in the performance of his 

offense (s), been behaving in the way which respect for 

persons demands that persons must be allowed to behave. 

Because of this, the use of punishment in response to the 

diseased offender involves a failure to allow the person 

to determine his own fate. The reason for this involves 

two factors. First, there is the fact that the diseased 

offender is not self-determining in the performance of his 

offenses. Second, there is the fact that punishment 

involves the refusal to allow the offender to determine for 

13 himself what he will do. We saw in the discussion of the 

use of punishment on the non-diseased offender that the 

reason why such punishment is not objectionable on this 

basis is the fact that the non-diseased offender has chosen 

12. I am here suggesting only that explanation of a 
person's action in terms of his beliefs and values is 
necessary for action as a person in the sense required by 
respect for persons. As we shall see in Chapter III, this 
is not always sufficient. 

13. That is, the person punished is not allowed to 
decide for himself whether he will be subjected to punish
ment and all that it entails. 
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to risk punishment. This way of saving punishment from the 

objection that it fails to allow self-determination is not 

available in the case of the diseased offender, for because 

the diseased offender was not self-determining in the 

performance of his offense, he has not chosen to risk 

punishment in that performance. Even if the disease 

operates through his choices, it is the disease, and not 

the person who has certain beliefs and values, which 

determines the choice. Therefore, the punishing response 

to the diseased offender is objectionable because it fails 

in the act of punishment itself, to allow for the self-

determination required by the ethics of respect for persons. 

Next, the question of whether the punishment of the 

diseased offender accords with the requirement that the 

choices of persons be respected must be considered. We 

have seen that the demand that the choices of persons be 

respected includes the requirement that the choices of 

persons be viewed not as things which happen to them but 

3s decisions for which they are responsible. Because of 

this, it will be apparent that the punishment of the 

diseased offender is not incompatible with this requirement, 

since it does not involve the failure to view the choices 

of persons in this way. However, while this is correct, 

the use of punishment on the diseased offender does involve 

viewing the offender as responsible for something which 

really does just happen to him, and thus consideration of 
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this requirement reveals another way in which the punishment 

of the diseased offender involves a violation of the 

requirement that persons be allowed self-determination. 

This claim may be explicated by considering again the 

situation of the diseased offender. 

The diseased offender's offending behavior is 

brought on by the disease in the ways we have considered, 

and is not something which is a manifestation of the 

offender as a person. The behavior is not the result of a 

choice which should be viewed as something for which the 

offender is responsible, for the choice (if there is one 

involved) is determined by the disease and not by the 

offender. Thus, the use of punishment on the diseased 

offender amounts to viewing choices which are not those of 

the offender as though they were his choices. This is an 

extension of the class of things for which persons would be 

held responsible which is not desirable from the point of 

view of respect for persons. For viewing persons as 

responsible for things not self-determined involves the 

failure to allow them self-determination; it violates the 

requirement that persons be allowed to determine their own 

fate. It does so because it does not allow persons the 

opportunity to decide for themselves whether they will do 

things for which others will hold them responsible. 

Instead, this decision is taken out of their hands and made 

the result of the unconscious forces of the disease. This 
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is to fail to allow an aspect of self-determination, for 

if the person were not held responsible for these things not 

self-determined, he could better predict what will befall 

him, and thus better determine his own future. In being 

held responsible for things not self-determined, an addi

tional factor not determined by the person is involved, 

thus increasing the possible unpredictable consequences of 

factors not controlled by the offender. In this additional 

way, the punishment of the diseased offender is objec

tionable from the viewpoint of respect for persons. 

If the punishment of the diseased offender is 

objectionable on the basis of the ethics of respect for 

persons, what about the use of therapy on such offenders? 

When considering the use of therapy on the non-diseased 

offender, we saw that this was objectionable because such 

use of therapy involves an unjustifiable reduction of the 

offender's ability to be self-determining. When therapy is 

used on the diseased offender, however, this objection 

cannot correctly be made. The offender's self-determination 

is not reduced in the case of the diseased offender because 

of the difference between the object of the use of therapy 

in this case and the object of its use in the case of the 

non-diseased offender. For the non-diseased offender, the 

use of therapy meant some change in the offender's 

capacities or beliefs and values, but in the case of the 

diseased offender therapy would have as its object the 
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elimination of the disease. Consider the situation, 

supposing that we have a diseased offender and a thera

peutic technique which will successfully eliminate the 

disease and have no other effects. The use of such therapy 

would not reduce the offender's capacity to do anything or 

to choose anything but would merely eliminate a condition 

which is, by definition, undesirable. This case is not one 

in which the offender's ability to commit offenses is 

eliminated and so the objection that his capacities are 

reduced does not apply. In fact, the use of therapy could 

even have the consequence of increasing the offender's 

capacity for self-determination. It would have this 

consequence in cases in which the existence of the 

offender's disease reduced the offender's capacity for self-

14 determination. Now this would be the case for any 

diseased offender since, as we have seen, the diseased 

offender is not self-determining in the performance of his 

offenses. Thus, the diseased offender's behavior includes 

items not self-determined. The elimination of these items 

through the elimination of the disease which accounts for 

them would therefore constitute an increase in the 

offender's capacity for self-determination in that he would 

now be able to determine for himself his behavior even in 

those instances in which he would otherwise have engaged in 

14. For some further thoughts along these lines, 
see the section of Chapter VI entitled "The Right to Treat
ment . " 
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diseased offending behavior. The use of therapy on the 

diseased offender does not, therefore, reduce the offender's 

capacity for self-determination. 

As for the requirement that persons' choices be 

viewed with respect, the use of therapy on the diseased 

offender does not violate this requirement. In this 

connection there are two cases to be considered. First, 

the disease may exert its influence on the offender's 

behavior directly, that is, without the mediation of the 

offender's choices and in the way discussed earlier. In 

this sort of case there is no problem about failing to grant 

the proper respect to the choices of the offender for the 

behavior which is viewed as the product of disease is not 

behavior chosen by the offender. There is no choice 

included in that which is regarded as pathological. 

Second, the disease may affect the offender's behavior 

through the mediation of the offender's choices. In this 

sort of case a choice is regarded as pathological and thus 

not respected in the way required by the ethics of respect 

for persons. However, such a choice need not be viewed in 

that way, for it is not the sort of choice which must be 

so viewed. Respect for persons does not require that 

persons be held responsible for every choice they actually 

make, for such a requirement would eliminate the possibility 

of excusing conditions. If persons were held responsible 

for every choice they actually made, there would be no room 
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for the traditional excuses, such as, for example, ignorance 

of important facts about the situation. But there is no 

reason to suppose that the respect-for-persons viewpoint 

would depart from this tradition. Quite the contrary, for 

as H. L. A. Hart has argued (in a slightly different con

text) , the recognition of excuses increases the individual's 

ability to predict his own future and to influence it with 

15 his own choices. Because respect for persons is concerned 

with the individual's ability to be self-determining, that 

viewpoint would support the recognition of excuses. Thus, 

persons need not be held responsible for all choices they 

may make. Now one sort of choice for which it would be 

undesirable that persons be held responsible is the diseased 

offender's choice to engage in offending behavior when this 

choice is part of the way in which the offender's disease 

exerts its influence on his behavior. As choices not those 

of the person as defined by his beliefs and values and which 

may be in conflict with them, these choices of the diseased 

offender are not choices for which the ethics of respect for 

persons would require that the person be held responsible. 

Thus, the use of therapy on the diseased offender does not 

necessarily violate the requirement that the choices of 

persons be respected. 

15. See especially Hart, "Legal Responsibility and 
Excuses," in Punishment and Responsibility. 



Although the use of therapy on the diseased offender 

does not conflict with the demands of respect for persons in 

the way that its use on the non-diseased offender does, 

there remains another aspect of its use on the diseased 

offender which must be considered. The possibility exists 

that this use of therapy would be adopted and imposed with

out regard for whether or not the offender himself chooses 

to submit to it. Indeed, if the therapeutic approach were 

adopted as an alternative to punishment, it is highly 

probable that this would be the case. But such use of 

therapy would be problematic because of the fact that the 

therapy would be forced on the offender. Forcing someone 

to undergo therapy would appear to be a violation of the 

ethics of respect for persons because it would be to fail 

to allow the person to make his own decision with regard 

to that therapy; it would therefore constitute a failure to 

allow for the necessary self-determination. What must next 

be considered is whether this can be justified. 

To justify this coercive use of therapy from the 

viewpoint of respect for persons it would be essential that 

there be something about such use of therapy which is 

sufficiently advantageous from that viewpoint to outweigh 

the fact that the program in question does involve a limita

tion on the self-determination of a person in its failure 

to abide by the person's choice not to submit to therapy. 

One factor which warrants consideration here is the fact 
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that although the diseased offender is not self-determining 

in the performance of his offenses, these offenses may 

nevertheless involve some harmful consequences for other 

persons. These offenses could even involve the failure to 

allow others to function as persons in the way demanded by 

the ethics of respect for persons, and this suggests a 

possible approach to justification. For if the offender's 

right to self-determination is respected, this would allow 

him to continue to impose on this same right as held by 

others. Thus, someone's right to self-determination will 

not be respected, and so it may seem reasonable that it be 

the offender's, for he has violated that right as held by 

others. It might therefore be thought that the problem of 

the coercive nature of the use of therapy could be overcome 

in this way. 

This argument, however, fails to accomplish the 

intended result because it includes no reason why the use 

of therapy should be preferred over other ways in which the 

offender might be handled. Usually, an offender could be 

prevented from interfering with others' self-determination 

simply by being locked up, and so this aspect of the situa

tion fails to show why therapy, and not something else, 

should be used on the offender. Before one approach to 

offending behavior can be preferred to another, further 

details must be considered. This, in effect, was what was 

done when we saw that for the non^-diseased offender 
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punishment may be acceptable but therapy is not. Punishment 

can be acceptable because of the way in which it can respect 

the offender as a person. But when it does not, as in the 

case of the diseased offender, it is not acceptable. 

Similarly, if therapy is to be acceptable for the diseased 

offender, its use must be justified before the demands of 

respect for persons in a way which distinguishes it from 

alternative approaches which are not acceptable to that 

• 4. 16 viewpoint. 

We have already seen that the possibility of using 

therapy on the non-diseased offender must be rejected, but 

the possibility of its use on the diseased offender remains 

open. But if this possibility is to be justified, it must 

be for reasons other than the fact that this use of therapy 

may serve to protect others by preventing offenses. But in 

what other way might this use of therapy be evaluated from 

the respect-for-persons perspective? In considering the way 

in which the use of therapy on diseased offenders may 

protect others from violations of their rights as persons, 

we have considered the significance of this possibility in 

terms of the ethics of respect for persons for everyone 

except the offender himself. If the use of therapy can be 

justified in the way being considered, it must be in terms 

of the significance of therapy for the offender himself, 

16, On this point, see also the section of Chapter 
VI entitled "Preventive Detention and the Diseased Offender." 
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since its significance for others is indistinguishable from 

that of other possible approaches. Consider, then, the 

significance of therapy for the diseased offender himself. 

The coercive use of therapy on the diseased offender 

would be justified in terms of respect for persons if such 

use of therapy would be desirable for the offender himself 

when all aspects of the situation which are significant from 

the viewpoint of respect for persons are considered. If 

therapy were found to be desirable in this way, it would be 

distinguishable from other possible approaches to the 

diseased offender and would be acceptable from the viewpoint 

in question. Justification thus requires examination of the 

benefits of therapy for the offender himself. If the 

benefits to the offender himself are of greater importance 

than the fact that he is not allowed complete self-

determination because he is not allowed to act on his choice 

not to submit to therapy, the coercive use of therapy could 

be justified. But this is just the problem of paternalism. 

When, if ever, may a person be coerced for his own good? 

If there are circumstances in which paternalistic coercion 

is justified and if these circumstances include those of the 

diseased offender, then the coercive use of therapy on such 

offenders could be justified. The study of the justifica

tion of the use of therapy on offenders thus requires some 

consideration of the problem of paternalism. 
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Our consideration of the implications of the ethics 

of respect for persons for dealing with offenders may now 

be summarized. With respect to the non-diseased offender, 

we have seen that punishment may be justified, but that the 

use of therapy involves violations of the demands of respect 

for persons. For the diseased offender, the use of punish

ment involves violations of these demands and thus cannot be 

justified. The use of therapy on the diseased offender 

involves several complexities. If such an offender chooses 

to submit to therapy, there is no basis for a respect-for-

persons objection to its use. However, it is possible and 

even likely that therapy would be imposed on the diseased 

offender without regard for whether he chooses to submit to 

it. A justification of this practice would require a 

justification of the use of therapy in cases in which the 

offender objects to its use. Since methods other than 

therapy may be available for the protection of other persons 

from the behavior of the diseased offender, the use of 

therapy for this purpose is dependent on there being some 

advantage to coercive therapy, calculated from the point of 

view of respect for persons, for the offender himself. 

Thus the evaluation of the coercive use of therapy requires 

an examination of the problem of paternalism. 
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Justice and the Original Position 

The moral perspective of respect for persons does 

seem to provide a viewpoint which can ground moral judgments 

concerning more than merely punishment, and therefore there 

is a "retributivist" perspective which can provide a 

possible basis for the use of therapy on offenders. How

ever, respect for persons is not the only general moral 

viewpoint associated with retributivism,, It is at least as 

common, if not more so, to associate retributivism with the 

demands of justice. As we have seen, one way of charac

terizing the retributivist position is to describe it as the 

viewpoint according to which punishment is justified 

because it is required by justice. Accordingly, if a general 

moral perspective which could be regarded as that of justice 

could be formulated, this would again show, in a slightly 

different way, that there is a moral viewpoint behind 

retributivism which can ground moral claims about a wide 

variety of problems, including the problem of the use of 

therapy on offenders. Let us consider this point further. 

To show that the claims of the retributivist can be 

grounded in a moral perspective which takes justice as 

basic, it would be necessary to formulate such a perspective 

and to derive the retributivist view from it. But what is 

the perspective of justice? How is it to be determined what 

is demanded by justice? The problem of justice is, of 

course, a problem which has exercised philosophers since at 
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least the time of Plato and it would be absurd to suppose 

that anything more than a superficial treatment of the topic 

could be accomplished within the context of a work not 

devoted primarily to it. However, it may be possible to 

develop a perspective in sufficient detail to determine its 

implications for the problems at hand, while also showing 

that it is both a plausible interpretation of the demands 

of justice and a plausible basis for the claims of the 

retributivist. In this section, I shall attempt to outline 

the essentials of such a perspective. 

The approach I shall adopt for this purpose is to 

follow the lead of the most influential contemporary 

17 philosopher of justice, John Rawls. I shall appropriate 

the method Rawls uses for determining just principles for 

the governance of a society. Rawls' claim is that the 

principles which would be chosen in a situation he calls 

the "original position" are principles which are just. 

The method for determining what is required by justice, 

then, is the method which consists of deriving particular 

principles from the original position, or, in other words, 

which consists of showing that certain principles would be 

chosen in the original position. To justify this use of 

Rawls' approach, it is necessary to consider the 

17, See Rawls, A Theory of Justice. 
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relationship of his method to justice on the one hand, and 

to the retributivist tradition on the other. 

The relationship between the Rawlsian original 

position and the claims of justice is a relationship 

between a method for determining what is required by a moral 

point of view and the claims which make up that point of 

view. Arguments to establish that certain principles would 

be chosen by parties in the original position constitute a 

method for determining what justice requires; the point of 

view of justice, then, includes claims which can be derived 

through the use of this method. The method generates claims 

which are just because of the nature of the original posi

tion, which is to be a situation so constructed that unfair 

principles cannot be derived from it. For Rawls, the 

original position is one which parties are conceived as 

gathered for the purpose of choosing the principles and 

institutions under which they would live, given that they 

would live under conditions of moderate scarcity. These 

parties are conceived as rational persons concerned to 

advance their own interests and disinterested in the advance

ment of the interests of others. However, the circumstances 

of this hypothetical situation are such that none of the 

parties knows his own place in society, his own natural 

characteristics, his own conception of the good, or his own 

psychological characteristics. Instead,, the parties are 

aware only of general considerations so that their choices 
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cannot be influenced by the desire to secure unfair 

advantage to persons with their own characteristics. The 

principles and practices which would be chosen under these 

circumstances are viewed as the principles and practices 

X 8 demanded by justice. 

Now what reason have we for supposing that Rawls' 

theory provides an explication of either justice or the 

moral perspective behind retributivism? Evidence for this 

can be found, I think, in the relationship between Rawls® 

view and that of Kant. Kant's theory is clearly both that 

of a retributivist and that of someone concerned to grant 

justice a fundamental position in morality. If, then, 

Rawls' theory can be regarded as essentially Kantian, it 

is plausible to take Rawls® view as an explication of 

justice as conceived by Kant, and as a view which provides 

a basis for a retributivist theory of punishment. 

It is impossible to here undertake a thorough 

examination of the relationship between Rawls' theory and 

thgt of Kant; such a study surely would demand greater 

depth than can be allowed as part of a work primarily 

devoted to other matters, I shall simply rely on what 

Rawls himself has to say on this question, although I do 

not necessarily wish to endorse everything he says about it. 

It is Rawls' position that the "original position may be 

18. For Rawls' own explication of the original 
position, see Chapter III of A Theory of Justice. 
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viewed ... as a procedural interpretation of Kant's 

19 conception of autonomy and the categorical imperative." 

Rawls holds that Kant's view of autonomy is captured 

because he attributes to Kant the view that "a person is 

acting autonomously when the principles of his action are 

chosen by him as the most adequate possible expression of 

20 
his nature as a free and equal rational being," The 

original position captures this notion because "the veil 

of ignorance deprives the persons in the original position 

of the knowledge that would enable them to choose 

21 heteronomous principles." Rawls also holds that principles 

chosen in the original position are "categorical imperatives 

in Kant's sense. For by a categorical imperative Kant 

understands a principle of conduct that applies to a person 

in virtue of his nature as a free and equal rational being. 

The validity of the principle does not presuppose that one 

22 
has a particular desire or aim." Since arguments for 

principles in the original position do not assume that any

one has any particular ends, Rawls claims that principles 

so chosen are Kantian categorical imperatives. Thus, there 

is some plausibility in the claim that the Rawlsian position 

19, Rawls, A Theory of Justice, p. 256. 

20. Ibid,, p. 252. 

21. Ibid. 

22, Ibid., p, 2 53. 
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captures Kantian concerns. Accordingly, I shall adopt the 

Rawlsian approach as an explication of a Kantian sort of 

justice and I shall now consider the implications of this 

viewpoint for the problems of therapeutic rehabilitation. 

Since the basic approach to this question has been laid out 

in the discussion of the implications of the ethics of 

respect for persons, the analogous discussion for the 

original position can be accomplished with greater brevity. 

Since the parties in the original position are con

cerned with protecting their own interests, they would want 

to adopt a method for dealing with offenders which would 

protect those interests in all circumstances in which they 

might be affected by offending behavior. The parties might 

be affected by offending behavior in two major ways. First, 

the parties would consider the possibility that they might 

themselves be the victims of offenses. Accordingly, they 

would evaluate possible ways of dealing with offenders from 

the viewpoint of potential victims of offenses. Second, the 

parties would also need to consider the possibility that 

they might themselves commit offenses, that the offending 

behavior might be their own. Because of this possibility, 

proposed methods for dealing with offenders would also be 

evaluated from the viewpoint of the potential offender who 

might be subjected to the methods. Thus, to evaluate the 

possible approaches to offenders from the perspective of the 
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original position, these two main aspects of the approaches 

must be examined. 

Considering first the possibility that parties in 

the original position might at some time find themselves the 

victims of offenses, it is apparent that the parties would 

be primarily interested in deterrence, both special and 

general. That is, they would be interested in minimizing 

the number of offenses committed, and this could be 

accomplished by discouraging both those who have and those 

who have not committed offenses in the past from committing 

them in the future. Thus, they would be interested in 

whatever methods would effectively provide such deterrence. 

In general, a system of punishment would initially appear to 

be an effective way to provide this deterrence. This would 

be the case if the system of punishment were to make it in 

the interest of everyone subject to it to obey the rules 

rather than violate them. This could be brought about by 

making the cost of violation of a particular rule greater 

than the gains that might accrue through its violation, so 

that the person's interests would not be served by violation. 

If this were the case, any person capable of correctly 

calculating his own interests and acting upon such calcula

tions would not commit the violation if he were acting to 

promote his own interests. Thus, penalties could be 

attached to offending behavior which would be seen by the 
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rationally self-interested person as making the price of 

23 
violation too great. 

A system of punishment with the above characteris

tics would satisfy the parties' needs as far as their being 

potential victims of offenses is concerned, but they would 

also consider this system as potential offenders. On the 

basis of this examination the parties would, I think, insist 

that the penalty attached to the violation of the rules be 

no more severe than would be necessary to make violation 

more disadvantageous than obedience. To agree to make the 

penalty any greater than this would be to take a risk of 

being punished to a degree greater than would be necessary 

to gain the advantage of a system which deters potential 

offenders, and thus would not be in the interest of the 

parties. Therefore, a system of punishment which imposes 

penalties for offenses making the commission of the offenses 

disadvantageous, but no more disadvantageous than necessary, 

would suit the needs of parties in the original position 

insofar as they would be dealing with offenders acting to 

24 effectively promote their own interests. 

23. This view of punishment as a kind of price 
system is suggested in Rawls, "Two Concepts of Rules." It 
is noteworthy that the view of punishment which Rawls 
suggested in defending utilitarianism seems also to have a 
place in his later, expressly anti-utilitarian theory of 
justice. 

24. The parties would also evaluate possible 
punishments in terms of their effects on primary goods, 
e.g., liberty, power, wealth, self-respect, health, 
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The problem with this approach to offending behavior 

is its failure to take into account the fact that not all 

offenders will be of the sort for which the system in 

question is designed. The system makes sense for offenders 

or potential offenders who are able to accurately calculate 

their own interests and act accordingly. But there are many 

possible sorts of potential offenders who do not fit this 

description. For instance, persons not primarily concerned 

with the advancement of their own interests would not be 

effectively deterred by this system. More important for 

present purposes, however, is the case of the diseased 

offender. As someone whose offending behavior is the result 

of the influence of disease, the diseased offender's behavior 

is not necessarily, or even probably, designed to advance 

his interests, and thus the fact that a penalty designed to 

make the behavior disadvantageous might be imposed would not 

be so likely to have the desired effect of preventing the 

behavior. Indeed, the only way in which a system of this 

sort could be expected to be reliable in preventing the 

offenses of the diseased offender is through the way in 

intelligence. However, since any punishment will presumably 
involve some cost in terms of primary goods, this is no 
simple matter. In general, it seems safe to conclude that 
they would oppose any irreversible or permanent loss of any 
primary good. Further, if Rawls is correct in taking 
self-respect as the most important primary good (section 67, 
A Theory of Justice), they might oppose any punishment that 
reduces self-respect. But the argument to come does not 
require further sophistication on this point. 
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which it might keep such offenders out of circulation, that 

is, the offender might be incarcerated. This, of course, 

would provide only special deterrence and not general. Thus, 

a system of punishment would not be particularly useful for 

preventing the offenses of the diseased offender. 

Suppose, however, that there existed an effective 

treatment for the diseased offender's disease. When such a 

treatment is available, it would surely be in the interests 

of the parties in the original position to choose to have it 

applied to the offender, for, as potential victims of 

offenses, this would serve their interests by eliminating 

pathological offenses, and would do so at least as effec

tively as would incarceration. The offender genuinely freed 

of his offense-related disease would no longer commit those 

offenses, and thus the threat from him would be removed as 

it would if he were incarcerated. So from the point of 

view of the potential victim, a system of punishment would 

be advantageous only for some of the potential offenders. 

We have before us, then, two possible approaches to 

offending behavior, We have seen that for the non-diseased 

offender a system of punishment can be expected to be 

reasonably effective at preventing offenses. However, we 

must also consider the possibility of using therapy on the 

non^-diseased offender as well as on the diseased offender. 

From the point of view of the potential victim of offenses, 

this would appear to be perfectly acceptable provided only 
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that an effective "therapy" existed. In this context, an 

effective therapy would be one which eliminated the offend

ing behavior, and if this could be accomplished with 

"therapeutic" methods rather than punishment, there is no 

reason why parties in the original position, viewing the 

situation as potential victims, should oppose it. But the 

parties must also consider this possibility from the view

point of the potential offender. 

As potential offenders, the parties in the original 

position would reject the possibility of imposing thera

peutic methods on the non-diseased offender. The basic 

reason for this is the way in which such use of therapeutic 

methods would limit the capabilities of the offenders sub

jected to them. As we have seen, the use of therapeutic 

methods on the non-diseased offender would be designed to 

change the offender so that he would not commit offenses, 

and that this could be accomplished either by methods which 

did not alter the offender's beliefs and values or by 

methods which did alter those beliefs and values. In the 

former sort of case, this means changing the offender so 

that he cannot carry out his choices to engage in offending 

behavior. But such a program would not be acceptable to 

the parties in the original position for they would not 

allow their capabilities to be reduced in this way. 

Realizing that the lost capability might be one which would 

be useful for advancing their interests, they would not 
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allow this because of the potential harm to their interests. 

Although punishment such as imprisonment would also at least 

temporarily reduce their capacities, this reduction would 

not be so basic as would be the reduction involved in this 

use of therapy. The reduction of capacity through thera

peutic methods would involve a limitation on what the 

person'can do with his body in any setting while the limita

tion imposed through imprisonment would be a limitation 

imposed by the person's surroundings. The more basic 

limitation involved in the use of therapy would be more 

objectionable. 

Therapeutic methods which did affect the offender's 

beliefs and values would also be rejected. In cases in 

which the necessary change is brought about through methods 

which do not involve the offender's decision to change, the 

problem with this approach is, again, the way in which this 

might be contrary to the offender's interests. To agree to 

this use of therapy would be tantamount to agreeing to allow 

oneself to be a,ltered so a,s to suit others' conception of 

what one should be like, and in the case the alteration 

would be quite fundamental. The offender's beliefs and 

values would be changed so that he might not even be capable 

of determining for himself what is in his interest. When 

compared to the possibility of imprisonment, the parties 

would prefer Imprisonment. At least the imprisoned offender 

can attempt to do what he finds in his interest; the 
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offender whose beliefs and values had been altered might 

not even know what to attempt to do in order to advance his 

interests. Again the use of therapy would be rejected. 

As for the possibility of using therapeutic methods 

which involve attempts to convince the offender to decide to 

change, this cannot be taken as a serious alternative in 

this context. The reason for this is that the potential 

victims of offenses would not be sufficiently protected for 

the parties to find this alternative acceptable. Those 

offenders who failed to decide to make the change in them

selves would continue to constitute a threat. Only if this 

method were conjoined with incarceration would it be found 

even plausible. But then its justification would be 

dependent on the previously considered justification of 

punishment. 

It seems, then, that the parties in the original 

position would find the use of non-therapeutic punishment 

preferable to the use of therapeutic methods, at least when 

the non-diseased offender is involved. On the other hand, 

when the diseased offender is in question, there is little 

to recommend the use of punishment. From the point of view 

of the potential victim of offenses, therapy would be 

likely to be more desirable, as we have seen. It remains 

to consider the use of therapy on the diseased offender 

from the viewpoint of the potential offender. 
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Viewed from the perspective of the potential 

offender, the possibility of using therapy on diseased 

offenders could occur in two important ways, depending on 

whether or not the offender agreed to its use. That is, 

the use of the therapy could be accepted voluntarily or 

imposed coercively. Consider first the possibility that it 

might be accepted voluntarily- In such a case there is no 

reason why the parties should oppose the use of therapy. 

Since in this case the offender agrees to the use of therapy, 

there is every reason to believe that the offender would 

find this preferable to the imposition of punishment. 

Moreover, there is no question here of something being 

imposed on the offender when he thinks it is contrary to 

his interests. Thus, when the use of therapy is voluntarily 

accepted by the diseased offender, the therapeutic approach 

would be the one preferable from the point of view of 

parties in the original position. 

The remaining possibility is that in which the 

offender does not agree to the use of therapy so that it 

would be imposed without his consent. Here it could be 

argued that the use of therapy would be agreeable to the 

parties since we are, by hypothesis, dealing with a diseased 

offender. The offender will, after all, benefit from the 

use of therapy since its use will eliminate a disease with 

which he is afflicted. However, as was the case when this 

possibility was considered from the viewpoint of respect for 
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persons, we are here dealing with an attitude which smacks 

of paternalism. The offender is to be forced to submit to 

therapy because it will benefit him. But it is not clear 

that this would be acceptable to the parties in the original 

position, for they would surely be quite hesitant to allow 

the decision of others to determine their fate when such a 

decision is contrary to their own. The questions raised 

here are, I think, of sufficient complexity to warrant 

separate and extended consideration. This topic will be 

taken up in the succeeding chapter. 

Our consideration of the implications of justice on 

its Rawlsian interpretation has yielded the following 

results. The adoption of a system of punishment has been 

found acceptable, and thus this approach can support a 

retributive view of punishment. However, the use of 

punishment appears to be desirable only for the non-

diseased offender. For the diseased offender, punishment 

has little to recommend itself; especially in cases in which 

the offender himself agrees to submit to it, an effective 

therapy would be clearly desirable. In cases in which the 

offender's agreement to the use of therapy is not obtained, 

the case is more complicated. Here the justification of the 

therapeutic approach requires a justification of coercion 

at least partly motivated by the desire to benefit the 

person coerced. This problem will be explored further in 

connection with the problem of paternalism. 



CHAPTER III 

PATERNALISM 

In this chapter I shall examine the problem of 

paternalism and its relation to the use of therapeutic 

rehabilitation on offenders. We have been led to this 

consideration of paternalism through our discussion of the 

implications for therapeutic approaches to offending behavior 

of the ethics of the sort which grounds retributivism. We 

have found that in the case of the diseased offender both 

the ethics of respect for persons and the ethics of justice 

as interpreted by means of the original position yield the 

conclusion that if therapy may justifiably be imposed on 

such offenders, the justification is at least partly in 

terms of the desirability of therapy for the offender him-r-

self. The rights and interests of persons other than the 

offender himself could be protected by means not involving 

the use of therapy, for example, through the incarceration 

of the offender. But since the aim of the use of therapy 

on the diseased offender would be the elimination of his 

disease, the use of therapy appears, prima facie, to be 

preferable from the point of view of the offender since 

the alternative leaves him afflicted with disease. However, 

the coercive use of therapy in this context depends, for 

163 
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its justification, on the assumption that coercion is 

acceptable when it benefits the person coerced; benefit to 

the person coerced is the primary difference between the 

use of therapy and other approaches which might be used. 

But coercion for the benefit of the person coerced is 

paternalistic coercion, and paternalistic coercion is far 

from noncontroversial. Thus it is necessary to examine 

paternalism more carefully to determine whether its prima 

facie desirability can be considered conclusive. 

In addition to the question which has led us to the 

consideration of the problem of paternalism, there are other 

ways in which this problem' is relevant to our discussion, 

and at this point it may be appropriate to bring them into 

consideration. First, paternalistic grounds could also be 

used in an attempt to justify the coercive use of therapy in 

cases in which the offending behavior involved constitutes 

no threat to the rights or interests of persons other than 

the offender. Since what constitutes an offense is 

determined by the decisions of those who hold political 

power in a society, there is no guarantee that the class of 

offenses will be restricted to those things which involve 

danger of some sort to persons other than the offender. In 

such cases, the protection of others could not provide 

justification for intervention. However, the possibility 

remains that intervention might be justifiable on 

paternalistic grounds. 
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Second, there is the possibility that therapy might 

be imposed on persons afflicted with offense-causing 

disease prior to their having committed any offenses. That 

is, the mere fact that a person has a disease likely to 

cause him to engage in offending behavior could be taken as 

the grounds for the coercive use of therapy. This is essen

tially the therapeutic analogue of preventive detention. 

Here, in addition to appeals to the alleged protection of 

others, the benefit to the offender himself in the form of 

the elimination of disease could be cited as grounds for 

the justification of the coercion. Thus, paternalism is 

relevant to the evaluation of this possibility. 

Third, there is the possibility that therapy could 

be used as a supplement to punishment. Here, therapy could 

be offered to those being punished on either a voluntary or 

involuntary basis. Especially in the case of the coercive 

imposition of therapy, attempts at justification could 

involve not only appeals to the benefits of the program for 

persons other than the offender, but also appeals to 

supposed benefits for the offender himself, Consequently, 

the question of whether and when paternalistic interventions 

are justified is again relevant to a possible use of therapy 

on offenders. 

There are, therefore, at least three ways in addi

tion to that which led us to the problem of paternalism in 

which that problem is relevant to the use of therapy in 
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response to offending behavior. Accordingly, the present 

chapter is devoted to some of the problems of paternalism 

and their implications for the use of therapeutic 

rehabilitation, with special emphasis on the view of 

paternalism found in the ethical perspectives of respect 

for persons and of justice arid the original position. Let 

us now turn to a consideration of that problem. 

The Principle of Paternalism 

The classical treatment of the problem of 

paternalism was, of course, that presented by John Stuart 

Mill in On Liberty. While both the details of Mill's 

position and the merits of his arguments are matters of 

some debate, there seems to be no question that Mill's 

position includes (1) the claim that there is a class of 

persons or actions with respect to which paternalistic 

interventions can never be justified, and (2) the claim that 

there is a class of persons, e.g., children, with respect to 

which paternalistic interventions can be justified. Mill 

seemed to be primarily interested in explaining and 

justifying the first of these claims, and so devoted little 

attention to the problem of distinguishing cases which fall 

under the first claim from cases which fall under the 

second. While Mill was no doubt justified in focusing his 

1. See, e.g., C. J. Friedrich, ed., Liberty (New 
Yorkt Atherton Press, 1962), and P. Radcliff, ed., Limits of 
Liberty (Belmont, Calif.: Wadsworth, 1966). 
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attention where he did, this leaves some of the most diffi

cult problems concerning paternalism unanswered. 

Recent writers on paternalism seem to display a 

consensus of opinion on the question of the correctness of 

Mill's major claims: in general, paternalism is to be 

forbidden, but in certain kinds of cases it may be 

2 acceptable. There is, however, no consensus on the ques

tion of just how the line between cases in which paternalism 

is acceptable and those in which it is not acceptable is to 

be drawn. Accordingly, the problem to be considered in this 

section is that of establishing criteria for identifying 

cases in which paternalism may be justified. In the next 

section, I shall consider the way in which such criteria 

would be viewed by the ethical perspectives we have been 

concerned with. The justification of the first task lies in 

the second; for I shall argue that something approximating 

the position of Mill would be required by the viewpoints of 

respect for persons and justice interpreted through the 

original position. 

2. Recent discussions include Gerald Dworkin, 
"Paternalism," in Morality and the Law, ed, by Richard 
Wasserstrom (Belmont, Calif.: Wadsworth, 1971); Joel 
Feinberg, "Legal Paternalism," Canadian Journal of 
Philosophy 1, No. 1 (September 1971); C. L. Ten, 
"Paternalism and Morality," Ratio 13 (June 1971); Wexler, 
"Therapeutic Justice"; and Jeffrie G. Murphy, "Incompetence 
and Paternalism," Archiv fur Rechts*- und Sozialphilosophie 
60 (1974). 
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It will be useful to begin our consideration of 

paternalism by specifying some of the cases about which 

there seems to be agreement that paternalistic interventions 

can be justified. Perhaps the most obvious case in which it 

seems intuitively clear that paternalism may be justified is 

that which gives paternalism its name: the case of children. 

When children get themselves in situations which are likely 

to be harmful to them, the use of force to prevent them from 

being harmed seems quite reasonable; in some cases, the 

failure to protect them from themselves may be quite 

monstrous (e.g., the child is about to touch a wire whiph 

carries a potentially fatal current). More problematic are 

cases in which children are coerced in order to obtain for 

them some benefit rather than to protect them from some 

harm. But even here, some paternalism (e.g., compulsory 

education) is widely accepted. And presumably the justifica

tion for the paternalistic coercion of children lies in the 

apparent fact that children do not always understand the 

harms to which they may be subject and the potential bene

fits which they may miss. 

A second sort of case which seems to be fairly non-

controversial is that in which someone acts in ignorance of 

some fact or facts which would be very likely to be con

sidered by him to be highly relevant to what he is doing. 

For example, consider John Doe, standing on a hill in the 

path of a runaway automobile. Surely a passerby could be 
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justified in pushing him out of danger, for he would surely 

move himself if only he were aware of the threat. Or if 

Doe is about to light a match, unaware that it will cause 

an explosion, few would deny that someone could be justified 

in preventing his action, even if Doe alone would be 

injured by it. Again, an important aspect of the situation 

is the fact that Doe is ignorant of some relevant fact 

which is known to the person who would perform the 

paternalistic coercion. 

Another sort of case would be that in which someone 

makes a decision or undertakes an action while under great 

emotional stress. John Doe tries to slash his wrists after 

a week in which his son dies of a heroin overdose, his wife 

leaves him, his house burns down, and he is fired from his 

job. An extreme example perhaps, but of course the point is 

that Doe is doing something under stressful conditions 

which may cause him to make decisions he would not otherwise 

make. If the consequences of his action are serious enough, 

paternalistic interventions could possibly be justified. 

Cases in which a person's choice is compelled pro

vide other examples. If, for some reason, John Doe is 

compelled to do something which is harmful to himself, then 

someone else might be justified in intervening to prevent 

Doe from doing it. The compulsion could be of various 

sorts, ranging, perhaps, from brain malfunction through 
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3 neurotic compulsion to strong temptation. But whatever its 

source or nature, it may be that Doe would decide differ

ently were it not for the compulsion, and, perhaps for that 

reason, it may be justifiable to intervene. 

A type of case which is closely related to compulsion 

cases is that in which a person does something possibly 

harmful to himself because he has been subjected to undue 

4 influence. C. L. Ten cites the quaint example of a South 

Rhodesian air-hostess who consented to being caned by her 

employer rather than lose her job or her flight pay for 

violation of company regulations. The woman would presumably 

not have consented to such a thing had she not been sub

jected to the threat of loss of pay. According to Ten, the 

employer was convicted of assault. At least part of the 

motivation for intervention in such cases could be 

paternalistic. 

Yet another category is that of the mentally ill, 

insane, or irrational. Persons who are categorized as 

mentally ill may behave in ways which are self'-destructive; 

suppose, for example, that someone tries to chop up his own 

arm with a butcher knife while believing that he is cutting 

up a piece of meat. Here the fact that the person believes 

something which is so obviously false provides some reason 

3. Murphy, "Incompetence and Paternalism." 

4. Ten, "Paternalism and Morality," p. 62. 
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5 for regarding him as irrational or mentally ill. As an 

irrational or mentally ill person, he may not understand 

what he is doing to himself, and someone who finds him about 

to engage in self-destructive behavior would seem to be 

justified in intervening. 

Also relevant here are cases in which a person who 

is not known to fall into one of the above categories is 

about to do something which will cause him severe and 

irreversible harm. For example, the person is about to do 

something which will cause his death or serious bodily 

injury. Here the mere fact that the person is about to 

cause himself severe and irreversible harm may be taken as 

sufficient to justify intervention. At least, someone might 

be justified in preventing the infliction of the harm long 

enough to determine whether the person inflicting the harm 

on himself falls into any of the other categories. 

Finally, there is the sort of case which may be 

described as that of the nonrational person.^ This is the 

sort of person who is not able to make decisions or choices 

at all and who therefore is unable to act on any decision. 

For example, suppose that John Doe has been knocked uncon

scious in an accident. He is therefore unable to make a 

5. This is not to suggest that mental illness and 
irrationality are identical. While it seems very likely 
that there is overlap between these categories, it also seems 
likely that mental illness may include states not involving 
false beliefs. 

6. Cf. Murphy, "Incompetence and Paternalism." 



decision about whether or not to allow himself to be taken 

to a hospital, but it seems plausible to suppose that some

one would be justified in taking him there although the 

reason for doing so would be largely or entirely paternalis 

tic. This case, of course, is one in which the person is 

protected not so much from what he does to himself, but 

from what he cannot do for himself. 

With these examples in mind, let us next consider 

some of the characteristics they have in common. Several 

of the categories distinguished involve situations in which 

the person to be paternalistically coerced may be acting 

with a less than complete understanding of what he is 

doing. The child may not realize that he will be shocked 

if he puts his finger in the light socket, the man in the 

path of the runaway automobile does not realize his posi'-

tion, the mentally ill person may not understand that it is 

his arm that he is about to chop up and not a piece of meat 

Lack of understanding of the situation in which one is 

inyolved is clearly one element which is related to cases 

in which paternalism appears to be justified. 

This aspect of lack of understanding does not 

capture the essentials of all of the above categories, 

however. Consider the cases described above as cases 

involving compulsion or undue influence. In these cases, 

there is not necessarily any lack of understanding on the 

part of persons to be paternalistically coerced, for that 
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person may perfectly well understand his situation as one 

involving coercion or undue influence. Instead, the 

problem in these cases is one which might be described as a 

lack of self-determination. That is, in these cases there 

is a significant sense in which the action in question is 

not that of the person involved. The action is rather the 

result of either the will of another person or of uncon

scious forces not controlled by anyone. Cases in which 

this lack of self-determination exists appear to be separate 

kinds of cases in which paternalism may be justified. 

Not all of the categories considered above can be 

understood as falling into these two groupings, however, 

for neither of these accounts for cases involving emotional 

stress. The person who makes a decision while subject to 

emotional stress may understand what he is doing and there 

may be no reason to suppose that the decision or action is 

not properly regarded as being fully that of the person 

involved. Instead, this situation seems to be simply one in 

which the person makes a decision different from the one 

which most persons would make in similar situations and 

different from the one he would himself make in circum

stances not involving the emotional stress. Cases involving 

emotional stress do not appear to be reducible to any of 

the common factors isolated thus far. 

Another factor present in some cases of apparently 

justified paternalism is the threat of severe and 
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irreversible harm to the person to be paternalistically 

coerced. In some cases, such as that of the man in the path 

of the runaway automobile, intervention seems justified even 

if it is not known that the case falls into one of the above 

categories, and so the threat of serious harm seems to be a 

factor not reducible to the others. However, it should be 

noticed that the threat of serious harm also appears in many 

examples of cases in which ojie of the above categories of 

lack of understanding, compulsion, or emotional stress 

applies as well; the child in the example does not under-

stand that he is threatened with serious harm; the man 

acting under emotional stress threatens to do serious harm 

to himself. This overlap of cases involving the threat of 

serious harm and the presence of one of the other categories 

suggests that the threat of serious harm may function dif

ferently in the justification of paternalism. 

Cases in which paternalism is apparently justified 

thus have something to do with the understanding, self-

determination, and emotional stress of the person to be 

coerced, and also with the seriousness of the harm likely to 

befall him. Part of the problem of paternalism is to 

organize these elements in such a way as to provide some 

way of distinguishing cases in which paternalism is 

justified from cases in which it is not. This would involve 

showing when, why and how these elements are relevant to 

paternalistic justification. Philosophers who have studied 
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paternalism have proposed various principles designed to 

do this. There is fairly close agreement between the 

various proposed principles, and while it seems that each 

of them does approximate the sort of principle which 

captures common intuitions on this matter, I shall argue 

that each of them does have certain counterintuitive 

consequences. 

Consider first the approaches suggested by Gerald 

Dworkin. He initially suggests as a general principle the 

following limitation on paternalistic interventions: 

"Paternalism is justified only to preserve a wider range 

7 
of freedom for the individual in question," This 

principle certainly has a certain attractiveness, at least 

at first glance. However, it cannot be taken as an adequate 

principle of paternalism. For one thing, if it is taken 

literally, it states only a necessary condition of 

justified paternalistic intervention; an adequate principle 

of paternalism would state both necessary and sufficient 

conditions. But even the necessary condition it does 

suggest is questionable, for there are intuitively acceptable 

cases of paternalism which would be ruled out by this 

principle. Suppose a child is about to touch an object 

which is hot enough to burn his hand, but that the child 

does not realize this, physically restraining the child 

7, Dworkin, "Paternalism," p. 118. 
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from touching the object hardly seems objectionable, but it 

appears to be ruled out by the principle, for having a 

burned hand is surely not a limitation on the child's 

freedom in any plausible sense. The protection of freedom 

is only one thing for which paternalistic interventions may 

be acceptable. 

Another problem with Dworkin's principle can be seen 

if we take it as giving a sufficient condition of justified 

paternalism. Taking it in this way is not altogether un

fair to Dworkin despite his wording of the principle, for 

his use of it in connection with the problem of contracts 

selling oneself into slavery suggests that he may have 

intended it as giving a sufficient condition. In this 

regard, he claims that "the main consideration for not 

allowing such a contract is the need to preserve the 

g 
liberty of the person to make future choices." Since no 

harm other than loss of liberty need come from contracting 

oneself into slavery, the loss of liberty must count as a 

sufficient condition if all slavery contracts are to be 

ruled out. But Dworkin's principle is not acceptable when 

interpreted in this way either. 

If the preservation of a wider range of freedom were 

a sufficient condition of justified intervention, not only 

would slavery contracts be ruled out, but so too would 

8. Ibid. 
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virtually any contract in which a person agreed to a 

commitment of his future services. As Joel Feinberg has 

pointed out, employment contracts often involve limitations 

on the liberty of both employer and employee. Moreover, he 

cites cases such as contracts "in restraint of trade" in 

which courts generally support the possibility of contract-

9 ing away extensive liberties in exchange for some benefit. 

Thus, the simple preservation of a wider range of freedom 

cannot be the crucial question in paternalism. 

Dworkin also suggests another criterion for 

justified paternalism which he calls "future'-oriented 

consent."10 The primary example of this is the case of 

parental paternalism which, Dworkin suggests, "may be 

thought of as a wager by the parent on the child's subse-

11 quent recognition of the wisdom of the restrictions." 

12 However, as Jeffrie G. Murphy has argued, there are at 

least two problems with this model. First, there is the 

danger that the consent to paternalism may be artificially 

manufactured; the paternalistic intervention could include 

the attempt to condition the person to accept the inter

vention. Second, there is the question of what should count 

9. Feinberg, "Legal Paternalism," pp. 121-122. 

10. Dworkin, "Paternalism," p. 119. 

11. Ibid. 

12. Murphy, "Incompetence and Paternalism," 
p. 482n. 
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as future consent. The danger here is that the failure to 

agree to the paternalistic intervention would never be 

accepted as the decision to be taken seriously. Beyond 

this, there is a question about the range of application of 

this model. If the justifiability of paternalistic inter

ventions is really to depend on future consent, then there 

is no way of knowing at the time of the intervention 

whether it is justified. And if the person involved never 

comes to a state in which he can give consent, e.g., suppose 

he dies, then one never knows whether the intervention was 

justified. This is not to say that this model is not 

suggestive; indeed, the paternalistic principle I will 

suggest shortly is closely related to this one. However, 

for the reasons given, it cannot be accepted as it stands. 

Another approach suggested by Dworkin involves an 

appeal to what would be chosen by fully rational indi

viduals. He claims that we "may argue for and against 

proposed paternalistic measures in terms of what fully 

13 rational individuals would accept as forms of protection." 

According to this, the way to justify a paternalistic 

intervention is to show that interventions of that type 

would be seen as acceptable by fully rational persons. So 

interpreted, this approach is quite similar to the Rawlsian 

method of argumentation in terms of what would be chosen by 

13. Dworkin, "Paternalism," p. 120. 
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14 
parties in the original position. The main difficulty 

with this approach, however, is that it involves a serious 

departure from the position of Mill and those who agree 

with his main claims. For Dworkin's position essentially 

involves the substitution of an abstract "rational will" 

for the will of an individual; such substitutions, as is 

argued below, result in a paternalism which is too strong 

to capture the intuitions with which we are here concerned 

and too strong to be acceptable to the ethical viewpoints 

with which we are concerned. Thus, Dworkin's use of this 

approach does not provide the criteria being sought. 

Consider next C. L. Ten's discussion of paternalism. 

He suggests the "limitation of paternalism to cases where 

either one of the following two features are present: (a) 

the agent's decision is clearly and seriously impaired . , 

and (b) the harm inflicted on the agent is of a severe and 

15 
permanent type," As stated by Ten, this principle appears 

to give merely a necessary condition of justified 

paternalism; if this is what is intended, the principle is 

inadequate because it fails to indicate what is sufficient 

for intervention. However, Ten's discussion suggests that 

he intends the principle to provide both necessary and 

14. This approach is adopted and developed in 
Murphy, "Incompetence and Paternalism." 

15. Ten, "Paternalism and Morality," p, 65, 
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sufficient conditions. But on this interpretation the 

principle still involves serious problems. 

One problem is that it allows paternalism when the 

agent's decision is impaired without imposing any further 

restrictions? for example, it would allow paternalism when 

the agent's decision is seriously impaired through lack of 

knowledge. However, this is surely not enough. It seems 

that paternalism should be allowed only when the impairment 

of decision is likely to have undesirable consequences for 

the agent. If nothing undesirable will result, or perhaps 

if the agent will learn through his mistake, it seems 

doubtful that intervention should be allowed. Perhaps Ten 

meant these considerations to have been accounted for in the 

qualification that the decision be clearly and seriously 

impaired; but if so this should be further explicated. 

A second problem with Ten's principle is the fact 

that it allows intervention when there is severe and 

permanent harm, and without further qualification. This 

sounds as though it would prohibit anyone from taking his 

own life, for example. Death is surely a severe and 

permanent harm. But to accept this is to seriously depart 

from the position of Mill on paternalism, for Mill was 

concerned to argue that persons should be allowed full 

control over actions which do not seriously affect others. 

Since we are interested in a principle which approximates 

the position of Mill, it cannot be this one. 
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It may appear that Ten1s problems could be avoided 

if, instead of requiring for justified paternalism that only 

one of his two conditions be fulfilled, he were to require 

that they both be fulfilled. This would be to require both 

impairment of decision and serious harm, thus ruling out 

paternalism in cases like those used against the principle 

as originally stated. But even with this modification, the 

principle is not acceptable, for paternalistic interventions 

may be acceptable even when there is not a threat of 

severe and permanent harm. A child about to burn his finger 

is not in danger of such harm, and yet intervention seems 

unobjectionable. Or consider an adult who is about to drink 

what he believes to be a glass of wine, when in fact the 

glass contains a harmless but bad^tasting liquid which only 

looks like wine. Surely someone who knew what the glass 

contained and also knew that the person thought that it 

contained wine would be justified in staying the hand of the 

wine-drinker; but the latter is in no danger of severe and 

permanent harm. Again we have an example of a principle 

which surely is close to what we want, but which fails to 

accurately capture common intuitions as to when paternalism 

is justified. 

Let us next consider the paternalistic principle 

proposed by Joel Feinberg. Feinberg suggests what he calls 

"the standard of voluntariness": "the state has the right to 

prevent self-regarding harmful conduct only when it is 
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substantially nonvoluntary or when temporary intervention is 

16 necessary to establish whether it is voluntary or not." 

Feinberg, as indicated by the principle, is primarily con

cerned with legal paternalism, but it does not seem 

implausible to assume that the standard of voluntariness 

might apply to paternalistic interventions undertaken by 

private individuals as well. In any case, this principle, 

like the others, has certain problems. One of them is the 

fact that it states only a necessary condition of justified 

intervention. Feinberg states the condition as a necessary 

condition, and, as we have noted, unless something un

desirable for the person subjected to paternalism is likely 

to result in the absence of intervention, there is no 

reason to suppose that intervention is justified. Thus, one 

would like to know what else is necessary, what is suffi

cient, for justified paternalism; Feinberg's principle is 

of no help here. 

A second difficulty with the standard of voluntari

ness is its dependence on the concept of voluntary action. 

One reason why this is a problem is the fact that Feinberg 

nowhere provides a general account of what is to count as 

a voluntary action; he merely provides some examples of 

involuntary actions without considering what makes them so. 

The application of the standard surely requires some further 

16. Feinberg, "Legal Paternalism," p. 113. 



183 

understanding of this concept. A second reason why 

Feinberg's use of the concept of voluntary action is a 

problem is the fact that it may rule out cases which seem 

to be instances of justified paternalism. One situation 

in which paternalistic intervention appears justified is 

that in which a person attempts to inflict serious harm on 

himself while under severe emotional stress. To restrain 

someone attempting to commit suicide, for example, sometimes 

seems acceptable. But it does not seem plausible to suppose 

that a person is not acting voluntarily because he is acting 

under emotional stress; the standard of voluntariness would 

therefore rule out such interventions. Hence, either the 

standard of voluntariness must be given up or the concept of 

voluntariness must be extended to cover cases of emotional 

stress. In either case, further work is required, and so 

the standard of voluntariness is not the whole story. 

The most recent discussion of paternalism to be 

17 considered here is that of Jeffrie G. Murphy. Murphy 

suggests the following principle of paternalism; "When a 

person is incompetent in any of the ways specified above, 

and if his incompetence is likely to result in major and not 

easily reversible harm to him, then paternalistic interven

tion is justified provided that it is carefully specified, 

limited, controlled, and explicitly tailored to the kind 

17, Murphy, "Incompetence and Paternalism." 
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18 of incompetence manifested." The forms of incompetence 

Murphy specifies include cases in which a person is 

19 "ignorant, compulsive, or devoid of reason" with respect 

to the area involved. Murphy is primarily concerned with 

legal paternalism, and in that area his principle appears 

quite useful. However, it does not provide a general 

criterion for the justification of paternalism, for, I shall 

argue, there are clear cases of acceptable paternalistic 

intervention not allowed on this principle. 

There is a difficulty in assessing Murphy's 

principle due to the fact that the role of the major-and-

not-easily-reversible-harm requirement is unclear. In the 

quotation above this requirement appears to be one element 

in what will count as a sufficient condition of justified 

paternalism, but it is not claimed to be a necessary condi

tion, for the principle does not rule out the possibility 

that there might be other sufficient conditions not includ

ing the harm requirement. However, in his discussion of 

the principle, Murphy makes it sound as though this 

requirement is intended as a necessary condition: "Liberty 

is too important a value, too primary a good, to be 

interfered with except in the clearest cases of major 

18. Ibid., p. 47 9, 

19. Ibid., p. 468. 
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20 harm . . . ." However, since I shall argue that there are 

acceptable cases of paternalism where there is no threat of 

major harm, the principle can be criticized whichever way it 

is interpreted. For if there can be justified paternalism 

withoug the threat of serious harm, then the harm require

ment is not a necessary condition of such intervention nor 

is it part of the only sufficient condition. So either 

the principle incorrectly excludes such cases or it fails 

to capture some conditions under which paternalism is 

justified. But what are these examples? 

As indicated, the sort of case I have in mind here 

is the sort which involves no threat of major and not easily 

reversible harm. I will offer three examples, each of which 

is intended to be a case in which paternalistic interven

tion seems clearly justified and yet there is no such threat. 

First, consider the case of John Doe who is about to take a 

drink of what he believes to be a glass of wine. Mary Doe, 

however, knows that the glass does not contain wine at all, 

but instead contains a, harmless but foul^-tasting liquid 

which merely looks like wine. It seems quite clear that 

Mary, knowing that John is acting on a false belief, would 

be quite justified in staying John's hand although he is in 

20. Ibid., p. 483. 
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danger of no more than experiencing an unpleasant taste in 

21 his mouth. 

Second, consider the case of a child about to pick 

up, say, a hot iron. The iron is still hot enough to burn 

the child's hand, but not hot enough to cause a serious 

burn. Would not a parent be justified in forcibly pre-

venting the child from picking up the iron? It seems that 

this is so, and yet the child is not in danger of major and 

not easily reversible harm. 

Third, suppose an adult lies unconscious in a 

hospital bed which is situated next to a hot radiator. 

Still unconscious, the bedridden person rolls over, leaving 

his hand almost touching the radiator. There seems to be 

no reason why someone should not prevent this person from 

burning himself by taking his arm and placing it out of 

danger. But again there is no threat of serious harm. 

If these examples are acceptable, it seems that the 

principle suggested by Murphy does not provide a general way 

of distinguishing cases of justified paternalism from un

justified cases. Thus, I conclude that no such principle 

has yet been elaborated. However, it might be that with 

certain possibly minor alterations one or more of the 

paternalistic principles wp have been discussing could be 

modified or elaborated to meet the objections made to them. 

21. Cf, Murphy's example of the man unknowingly 
choosing poisoned items from a buffet table, ibid., p. 469. 
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But I shall not explore that possibility. My aim in 

discussing these proposals has been to show that no 

principle of paternalism has been proposed which provides 

necessary and sufficient conditions of justified paternalism 

in such a way as to capture fairly clear intuitions about 

when such action is justified. Instead of attempting to 

modify these principles, I shall propose one of my own. By 

way of intuitive justification, I shall argue that the 

principle of paternalism I shall propose not only correctly 

distinguishes cases in which paternalism seems clearly 

justified from cases in which it does not, but also that the 

principle provides a highly plausible way of systematizing 

the various factors which are relevant to the determination 

of whether paternalism is justified in a given case, 

I propose the following principle, which I shall 

refer to as "the Principle of Paternalism," as a principle 

for the determination of whether paternalism in a given case 

is justified: Paternalistic interventions are justified if 

and only if (1) there is good evidence that the decisions 

with respect to which the person is to be coerced are 

encumbered, and (2) there is good evidence that this 

person's decisions would be supportive of the paternalistic 

intervention if they were not encumbered. Let us consider 

some of the important concepts included in this principle. 
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Good Evidence 

The Principle of Paternalism relies on the same 

concept of good evidence as that used in any other area in 

which rational support for assertions is required. In 

general, evidence for a claim may be considered good 

evidence when it is factually correct and it serves as the 

premise or premises of a nonfallacious inductive or deduc

tive argument in which the claim serves as the conclusion. 

Thus, if the argument is deductive, good evidence is pro

vided only if the argument is valid and the premises are 

true. If the argument is inductive and its premises are 

true, the evidence provided is only as good as the strength 

of the inductive argument. Since the strength of inductive 

arguments varies in degree, the strength of the evidence for 

an inductively supported conclusion can also vary in degree. 

Also relevant to the value of an inductive argument is the 

question of whether there is also evidence which supports 

claims incompatible with the conclusion of the argument. 

Evidence would not count as good evidence for a claim if an 

incompatible claim is supported by a stronger argument. 

These features of inductive argument are especially 

important for the problem of paternalism, for much of the 

crucial evidence in the justification of paternalism is 

empirical and thus depends ultimately on inductive 

reasoning. 
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Encumbered Decisions 

The Principle of Paternalism allows paternalistic 

interventions only when there is good evidence that a 

person's decisions are encumbered. But what is it to say 

that someone's decision is encumbered? I shall say that a 

person's decisions are encumbered whenever it is the case 

that those decisions are made in circumstances which are 

known to affect decision-making in such a way that the 

person making the decisions sometimes comes to believe that 

the decisions were mistaken or unfortunate. Thus, if a 

certain state, e.g., ignorance, is known to cause people to 

make decisions they later come to regret, that state 

constitutes an encumbrance of decisions. This means that 

the question of whether a given condition constitutes an 

encumbrance depends on empirical evidence. Ignorance, for 

example, counts as an encumbrance because it is known that 

people who make decisions while lacking relevant information 

often come to regret their decisions. Emotional stress 

counts as an encumbrance for the same reason; people often 

come to regret decisions they have made and actions they 

have taken while under such stress. The set of circum

stances which count as encumbrances of decision, then, is 

an open set which will accommodate any condition shown to 

have the indicated effect on decision-making. 
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Decisions Supportive of Intervention 

The Principle of Paternalism allows intervention 

only when the hypothetical unencumbered decisions of the 

person to be coerced are supportive of the intervention. 

This means that if the person were not in the encumbered 

circumstance, he would expressly consent to the interven--

tion. Thus, if there is good evidence that the person, when 

in an unencumbered state, would agree that if he were in 

circumstances of the sort in question, he should be, and 

would want to be, subjected to paternalistic coercion, then 

that person's decisions may be said to be supportive of 

intervention. 

Hypothetical Unencumbered Decisions 

The most difficult concept in the Principle of 

Paternalism is that of hypothetical unencumbered decisions. 

The justification of intervention requires that the inter

vening party have some information as to what the person*s 

decisions or choices would be if they were not encumbered. 

Sometimes this information is not difficult to obtain. 

Suppose White is about to take a drink of poisoned wine not 

knowing that it is poisoned. White's good friend Black, who 

knows that the wine is poisoned and that White does not know 

it, must consider whether to intervene. Suppose that Black 

has every reason to believe that White has no intention of 

doing away with himself? White, le't us suppose, has 
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expressed no such intention; on the contrary, he has 

expressed the intention of carrying out a wide variety of 

plans in the future. Under such circumstances, Black surely 

has good evidence that White would choose not to drink the 

wine if he knew it was poisoned, and that White would 

support intervention to prevent him from doing so in the 

encumbered circumstance. Thus, according to the Principle 

of Paternalism intervention would be justified. 

The unique feature of the case of Black and White 

is the fact that the prediction about White's hypothetical 

unencumbered decisions can easily be verified. Black 

intervenes, tells White that the drink is poisoned, and then 

if White expresses no further desire to drink the wine, 

Black's prediction is verified. The reason why verification 

is not difficult in this case is the fact that the en

cumbrance of White's decision^—ignorance of the fact that 

the wine is poisoned—is fairly easily removed. 

Other cases are more problematic. Sometimes an 

intervening party, unlike Black in the above example, 

will have no personal information about the person to be 

coerced. In such cases, prediction of the hypothetical 

unencumbered will is more difficult. In general, the 

smaller the quantity of information about the person to be 

coerced that is available to the intervening party, the 

more difficult it will be to make accurate predictions 

about the former's decisions in the absence of the 
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encumbrance. Another factor which serves to make accurate 

predictions difficult is the nature of the encumbrance 

involved. When a person is ignorant of one relevant fact 

about what he is doing, as in the case of the poisoned wine, 

it is relatively easy to predict what effect the elimination 

of the ignorance will have on the person's decisions. 

However, when the encumbrance is something like emotional 

stress or possibly mental illness, it is much more diffi

cult to predict the effect of the removal of the encumbrance. 

If, for instance, the case involves someone who has been 

mentally retarded all of his life, it would be impossible 

to make detailed predictions as to what his views would be 

with any great accuracy. Thus, both the lack of personal 

information about the party to be coerced and the lack of 

clear-cut information about the effect of removal of the 

encumbrance are factors contributing to inaccuracy in the 

making of predictions as to the nature of a person's 

hypothetical unencumbered decisions. 

The determination of a person's hypothetical un

encumbered decisions requires, however, that all information 

which may have a bearing on these decisions be taken into 

account. This includes information about the person's 

goals, beliefs, and values, and also information about the 

probable effects of various forms of encumbrance on a 

person's decisions. Much of the information required, 

therefore, is of an empirical nature and is thus subject to 
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difficulties of making accurate predictions on the basis of 

empirical evidence. The question of whether a given act of 

paternalism is justified may thus often be in doubt due to 

the uncertainty of the prediction about the person's 

hypothetical unencumbered decisions. 

At this point it will be instructive to consider 

the relationship between this use of hypothetical unencum

bered decision and what may be called the concept of 

rational will. Paternalism usually involves overriding the 

22 will of the person paternalistically coerced. More 

specifically, it involves overriding the choice which the 

person actually expresses at the time of the intervention. 

This choice is not regarded as the person's "real" choice, 

and paternalism may be held to be justified because it would 

be in accordance with the person's "real" choice. This 

"real" choice may be held to be that expressed by the 

rational will. This, however, is not the position expressed 

by the Principle of Paternalism. 

The explanation of this point requires some addi

tional terminology. The choice, decision, or will that a 

person actually expresses at any given time I shall call his 

empirical choice, decision, or will. Paternalism thus 

normally involves overriding or ignoring a person's empirical 

22. This is not always the case. For example, if 
the person coerced is unconscious, there is no question of 
overriding or ignoring his opposition to the coercion. 
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will. But in favor of what? One possibility here is the 

appeal to the rational will. By "the rational will" is 

meant the will which would be expressed by any fully 

rational being as determined in abstraction from the 

individual characteristics of any such being. In general, 

the rational will is identical with whatever choice is 

required by reason as such, and the determination of the 

rational will requires consideration of the concept of 

rationality. However, as indicated above, this is not the 

23 appeal made by the Principle of Paternalism. 

Rather than appealing to the notion of the rational 

will, the Principle of Paternalism appeals to what the 

individual's empirical will would be if it were unencumbered. 

The individual's empirical will is overridden, but in favor 

of that same individual's empirical will as it would be in 

more favorable circumstances. In other words, the Principle 

of Paternalism requires that it be determined what the 

individual's actually expressed, empirically observable will 

23, it must be noted that the use of the concept of 
the rational will discussed here is distinct from its use as 
a method for the justification of moral principles. As 
used to override the empirical choice of some individual, 
the rational will is used as the "real" will of that indi
vidual. Used as a method for the justification of moral 
principles, as in Rawls, there is no substitution of the 
rational will for the empirical will of any individual. 
Thus, while the same conclusions about the nature of the 
rational will could be used in either of these two ways, it 
must be noted that they are distinct uses and that only the 
substitution of the rational will for the empirical will of 
an individual is being questioned at this point and in this 
way. 
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aspect of this is the fact that any specific claim about the 

nature of a person's hypothetical unencumbered will is 

always empirically verifiable in principle. To verify such 

a claim, all that is required is the determination of the 

person's empirical choice at a time when his will is un

encumbered. In some circumstances, there will be no 

problem about this. To verify a claim about the unencum

bered will of a person whose will is encumbered by ignorance 

of the fact that his glass of wine is poisoned, one need 

only inform that person about the poison and observe the 

decisions he expresses in light of that knowledge. In some 

cases, however, it is not possible to remove an encumbrance 

at will. For example, we lack the ability to eliminate 

mental illness at will, and so if mental illness is the 

encumbrance in question, it may not be possible to actually 

verify a claim about a person's hypothetical unencumbered 

will. But such verification remains possible in principle. 

In this way the concept of the hypothetical un

encumbered will differs from that of the rational will. The 

rational will is not something which can be determined 

empirically. Empirical facts play a role in the determina

tion of the rational will only as premises, if at all. 

That is, the determination of the rational will may require 

knowledge of general facts about human beings, as in the 

Rawlsian original position, but empirical facts cannot be 
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used to check whether the correct conclusions have been 

drawn. Moreover, the determination of the rational will is 

done in abstraction from the individual characteristics of 

any person, while the determination of a person's hypo

thetical unencumbered will could not be correctly made 

without considering such characteristics. 

But why should a Principle of Paternalism rely on 

the hypothetical unencumbered will rather than on the 

rational will? The answer to this question is that this 

use of the rational will would constitute a departure from 

the "weak" paternalism of Mill in favor of a "strong" sort 

of paternalism which Mill would have rejected. Since the 

present concern is the elaboration of a criterion of 

justified paternalism which approximates the position of 

Mill, the use of the rational will is unacceptable. Let 

us consider why the rational will would lead to strong 

paternalism. 

Suppose we were to use the rational will rather than 

the hypothetical unencumbered will as the determinate of a 

person's "real" will, i.e., the will which is of greatest 

moral significance. Since a correctly determined hypo

thetical unencumbered will is an unencumbered empirical 

will, this would be to give greater weight to the rational 

will than to a person's unencumbered empirical will. But 

if the rational will can outweigh a person's unencumbered 

empirical will, there is no restriction of intervention to 
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cases in which the will of the person coerced is encumbered, 

for the greater weight of the rational will means it should 

be followed. Thus, if the rational will were used, even 

someone whose decisions were not encumbered in any way 

could be coerced, so long as the coercion were in the 

direction indicated by the rational will. There would 

therefore be no restriction of paternalism to cases in 

which a person's ability to make decisions is hindered in 

some way, and therefore no approximation of Mill's position. 

Despite the fact that the Principle of Paternalism 

requires giving preference to the unencumbered empirical 

will over the rational will, there is a role for the 

rational will in the application of the Principle of 

Paternalism, even if only a secondary one. The hypothetical 

unencumbered will rather than the rational will is to be 

favored in the application of the principle of Paternalism, 

but in some circumstances it will be impossible to determine 

the former with any high degree of certainty. In such cases 

the rational will can be taken as evidence in the determina

tion of the direction of the hypothetical unencumbered will. 

Suppose, for example, that a potential intervening party is 

dealing with someone who has been in an accident, was 

knocked unconscious, and is in need of surgery to avoid 

loss of life. Suppose further that no personal information 

about the victim can be obtained. Then, assuming that the 

rational will would favor actions necessary to avoid certain 
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death, an appeal to the rational will could be made to 

support the claim that the surgery would be allowed by the 

person's hypothetical unencumbered will. When no evidence 

but that provided by the rational will is available, the 

rational will would be decisive; when other evidence is 

available, the rational will would be only one factor and 

would not necessarily be decisive. Thus, the rational will 

does potentially have a secondary role in the application of 

the Principle of Paternalism. 

I should like now to consider how the Principle of 

Paternalism would deal with some of the examples and 

considerations discussed above. As we have seen, many 

cases in which paternalism appears to be justified involve 

the failure of the person to be coerced to understand what 

he is doing or is about to do. Cases involving children, 

ignorance of important facts, mental illness, irrationality, 

and nonrationality may often fit this description. The lack 

of understanding may thus be considered the operative factor 

in these cases, and, in terms of the Principle of 

Paternalism, the lack of understanding of what one is doing 

may be considered an encumbrance. Thus, when someone fails 

to understand what he is doing, one of the conditions for 

justified paternalism is met. The other condition is met 

only if there is good evidence that the person would support 

intervention if he did not lack this understanding. Since 

it seems reasonable to suppose that the child would not put 



199 

his finger in the light socket if he knew this would cause 

pain and if he knows what pain is, both conditions appear 

to be fulfilled in this case. Similarly, since it seems 

likely that the man in the path of the runaway automobile 

would not be there if he knew of the danger, paternalism in 

this case could be justified. 

Consider next cases involving emotional stress. 

Emotional stress counts as an encumbrance, and so when " 

evidence exists that the person would support intervention 

if he were not subject to the stress, paternalism would be 

justified. Measuring the effect of the removal of emotional 

stress, of course, is not an easy matter. Recognizing 

this, some have suggested the use of a compulsory waiting 

24 period to handle situations of this sort. Under this 

plan, a person could be restrained only for some limited 

period of time; if the person has not changed his mind after 

the waiting period and no other encumbrances are present, 

further restraint would be unjustified. This proposal fits 

quite well with the Principle of Paternalism; the use of 

such a waiting period could be the only way to determine the 

nature of the person's unencumbered will. 

Cases of compulsion and undue influence can also be 

handled by the Principle of Paternalism. It seems un

deniable that compulsion and undue influence constitute 

24. E.g., Feinberg, "Legal Paternalism," p. 113f 
Dworkin, "Paternalism," p. 123. 
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encumbrances (perhaps this is analytically true), and so 

the only question here is the determination of the person's 

unencumbered will. In addition to the sort of evidence 

which can be used in other sorts of cases, this question 

might be answerable through a direct appeal to the claims 

expressed by the person involved. We could, for example, 

simply ask the South Rhodesian air-hostess whether she 

would have consented to being beaten with a cane had she 

not been threatened with the loss of pay. 

The Principle of Paternalism also provides a way of 

accounting for the importance of considerations about the 

harm a person is likely to cause himself. Most discussions 

of paternalism, as we have seen, attribute great importance 

to the threat of severe and permanent harm, and the 

Principle of Paternalism is no different. However, under 

the Principle of Paternalism, the role played by the 

threat of serious harm is not that of a necessary or 

sufficient condition of justified intervention, but of 

evidence of the satisfaction of such conditions. That is, 

when a person's actions threaten to bring serious harm to 

him, this constitutes evidence both that an encumbrance is 

present and that the person's unencumbered decision would 

be different. 

When a person does something likely to cause himself 

serious harm, this constitutes some evidence that the 

person's decisions ax-e encumbered because the presence of an 
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encumbrance is one possible explanation of the fact that a 

person is about to harm himself. He may be harming him

self, for example, because he does not realize what he is 

doing. However, because of the possibility that a person 

could make an unencumbered choice to harm himself, this is 

not conclusive evidence that an encumbrance exists. In 

fact, the threat of serious harm is likely to constitute 

sufficient evidence of an encumbrance only in situations in 

which practical considerations prohibit the consideration 

of further evidence. The mere fact that the man is standing 

in the path of the runaway car, for example, is likely to be 

sufficient (sufficient, that is, to satisfy the requirements 

of the Principle of Paternalism) evidence to justify the 

conclusion that the person is unaware of his situation and 

thus that his choice is encumbered, but only because the 

immediacy of the threatened harm prohibits further investi

gation. 

The threat of serious harm constitutes evidence that 

| a, person's hypothetical unencumbered decisions would be 

supportive of paternalistic intervention because of the fact 

that virtually everyone wishes to avoid serious harm 

virtually all of the time. Consequently, it is highly 

probable that anyone whose decision is encumbered and who 

is threatened with self-inflicted serious harm would support 

actions taken to prevent such harm. However, this evidence 

is again not conclusive. Personal information about the 
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person to be coerced could indicate that he does wish to 

inflict serious harm on himself, and when such information 

exists, the evidence provided by the threat of serious harm 

is weakened. Nevertheless, it is clear that the existence 

of a threat of serious harm plays an important evidential 

role in the application of the Principle of Paternalism. 

The threatened harm need not, however, be serious 

in order to provide evidence which may serve to justify 

paternalistic intervention. Consider again the case of the 

person about to drink the harmless, foul-tasting liquid 

which looks like wine. When a potential intervening party 

has every reason to believe that the person does not know 

that the liquid is not wine, intervention can be justified 

because of the high probability that the person involved is 

like most other persons in that he does not desire to drink 

foul-tasting liquids. Here the unpleasantness to be avoided 

is slight, but paternalism can be justified because of the 

strong evidence as to the nature of the person's hypothetical 

unencumbered choice. Minor inconveniences can thus 

constitute grounds for paternalistic intervention in some 

circumstances, 

It seems, then, that the Principle of Paternalism 

can account for the relevance of the various considerations 

widely thought to be relevant to the justification of 

paternalism and can do so in a way which is quite plausible. 

Moreover, the Principle of Paternalism yields conclusions 
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which are in agreement with common intuitions as to what 

sorts of circumstances permit justified paternalism. Let 

us now turn to the question of how the Principle of 

Paternalism would be viewed by the ethics of respect for 

persons and by the ethics of justice as interpreted through 

the original position. 

Derivation of the Principle 

The problem of the derivation of the Principle of 

Paternalism is essentially the problem of showing that the 

principle is acceptable from the standpoint of the ethical 

views we have been concerned with, and of showing that the 

principle is preferable from that standpoint to its 

alternatives. There are two alternatives to the Principle 

of Paternalism which must be considered. On the one hand, 

the Principle of Paternalism, which allows a kind of weak 

paternalism, could be rejected in favor of a stronger 

paternalism, a paternalism which allows intervention even 

when there is no encumbrance of the will. The use of the 

rational will as the guide to the justification of interven

tion is an instance of strong paternalism. On the other 

hand, the Principle of Paternalism could be rejected in 

favor of a position which prohibits all paternalistic 

interventions. On this view, even those acting with an 

encumbered will should always be free of paternalistic 

coercion. The task of this section, then, is to demonstrate 
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the preferability from the point of view of respect for 

persons and of justice as interpreted through the original 

position of the Principle of Paternalism to these alterna

tives . 

Let us first consider the ethics of respect for 

persons. We have seen that this viewpoint includes the 

demands that persons be allowed to make their own decisions 

concerning what they will do and that the choices of persons 

be respected. The problem facing us in connection with the 

derivation of the Principle of Paternalism is thus the 

problem of determining which sort of choice it is which, 

according to the ethics of respect for persons, must be 

respected. For, as shown in the foregoing discussion of the 

Principle of Paternalism, there are at least three sorts of 

choices which may be attributed to persons. There is (1) 

the choice which a person expresses at any particular time, 

his empirical choice, (2) the person's hypothetical unen^ 

cumbered empirical choice, and (3) the rational choice. Any 

of these sorts of choice may be attributed to persons, and 

so a question arises as to which of these sorts of choice 

should be taken most seriously, which should be given the 

greatest weight when they are in conflict. 

The determination of the answer to this question 

from the point of view of the ethics of respect for persons 

will provide the answer to the question of what position on 

paternalism is favored from that point of view. For if the 
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ethics of respect for persons requires that rational 

choices should be favored over the other types, then strong 

paternalism would be favored, for in that case an un

encumbered empirical choice could be ignored if it differed 

from rational choice. Similarly, if respect for persons 

requires granting the greatest weight to empirical choice 

as such, no paternalism would be permitted (except perhaps 

cases of unconsciousness), for in that case allowing the 

person to act on whatever choice he actually expressed at 

any given time would be required. However, if respect for 

persons requires respecting unencumbered empirical choice 

above the others, the Principle of Paternalism would be 

supported. For in that case an encumbered empirical choice 

could be ignored in favor of an unencumbered choice, as 

permitted by the Principle of Paternalism. Therefore, if 

it can be shown that the ethics of respect for persons 

requires respecting unencumbered empirical choice over the 

other sorts of choice, the Principle of Paternalism will 

have been derived from that ethical perspective. 

The reason why it is not plausible to take the 

ethics of respect for persons as concerned primarily with 

rational choice can be seen by examining the implications 

of that alternative. Since rational choice is determined 

in abstraction from the individual characteristics of any 

person, an ethics of respect for persons based on this sort 

of choice would be largely empty. The empirical choices of 
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persons, and thus empirical persons as such, would drop out 

of consideration as a source of limitations on what others 

may legitimately do. On this model there would be no reason 

to give consideration to the expressed empirical objections 

of anyone provided that a course of action sanctioned by 

rational choice is followed. But surely the failure to give 

consideration to the views of empirical persons is one of 

the things which an ethics of respect for persons would deem 

most objectionable. 

Another reason why respect for persons is best 

interpreted as requiring respect for empirical choice over 

rational choice lies in the nature of the demands of respect 

for persons. The respect for persons standpoint requires 

allowing persons to make their own decisions and requires 

viewing those decisions as the responsibility of the person 

who makes them. Rational choice, however, is not plausibly 

regarded as a sort of choice which belongs to anyone. 

Determined in abstraction from anyone's individual charac

teristics, rational choice can hardly be regarded as properly 

Attributed to one person rather than another. By contrast, 

the demands of respect for persons make sense only if they 

are taken as demands concerning choices which can be said to 

belong to someone. Otherwise, Black's decisions would be 

indistinguishable from White's decisions and from Green's 

decisions; only empirical decisions can properly be said to 

belong to individual persons. Therefore, the ethics of 
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respect for persons is primarily concerned with empirical 

decisions rather than rational decisions. 

The next question is that of whether respect for 

persons is concerned with empirical choice as such or with 

unencumbered empirical choice. I shall argue that the 

primary concern is with unencumbered empirical choice. One 

reason for this is the fact that to give preference to 

empirical choice as such would be to require that no one 

prevent a person from acting so as to bring about conse

quences which are contrary with the person's known goals. 

Suppose, for example, that a person's empirical choice is 

made in ignorance of some important relevant facts and is 

thus encumbered. The preference for empirical choice as 

such would require that this choice not be interfered with 

even if this meant that the person would take action which 

would hinder the attainment of his goals. But in a situa

tion like this there is every reason to believe that the 

person does not want to do what he is actually doing. Thus, 

we are faced with giving greater weight either to the person 

as a collection of distinct decisions or to the person as a 

continuous being. Intuitively, the latter is a more 

plausible conception of a person; persons have a continuity 

over time. Thus, to respect a person is to respect a being 

continuous over time, and long-range goals seem a better 

guide to that sort of being than do individual decisions. 
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Another way of looking at this situation provides a 

second argument in favor of unencumbered empirical choice. 

Our problem is that of determining which choice to follow 

when an empirical choice conflicts with unencumbered 

empirical choice. Now by definition, an unencumbered 

empirical choice is one which the person makes when free of 

hindrances to decision making, while an encumbered choice, 

again by definition, is one which is made in situations 

which make decision-making difficult. Moreover, the un

encumbered choice is the one which the person himself would 

favor if given an informed choice between them. Thus, to 

fail to give greater weight to the unencumbered choice is 

to fail to give preference to a person's own best judgment. 

There seems to be no reason to favor the encumbered choice, 

while the fact that the person himself favors the unen

cumbered choice counts in favor of the greater weight of 

that choice when respecting that person. 

If the foregoing considerations are correct, the 

ethics of respect for persons requires that persons' un

encumbered empirical choices be regarded as the choices to 

be granted greatest weight. This conclusion, as we have 

seen, means that the Principle of Paternalism is an implicit 

part of that perspective and may be regarded as having been 

derived from it. 

Let us next consider the Principle of Paternalism 

from the viewpoint of justice as interpreted through the 
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original position. From this perspective, the problem is 

one of determining which of the alternative positions on 

paternalism would be chosen by parties in the original 

position, Again, I shall argue that the Principle of 

Paternalism would be chosen. To establish this, it must 

be shown that parties in the original position would adopt 

the Principle of Paternalism as their viewpoint on 

paternalism rather than either a view allowing paternalism 

whenever a person deviates from the course required by 

rational choice or a view allowing paternalism under no 

circumstances at all. To this problem I now turn. 

Let us examine first the choice of parties in the 

original position between the Principle of Paternalism and 

a view prohibiting paternalism under all circumstances. 

From the parties' general knowledge of human affairs it 

would be possible for them to know that they might some

times find themselves in circumstances in which they would 

make decisions and undertake actions with certain handicaps 

such as some of the conditions we have found to constitute 

encumbrances of the will, e.g., ignorance or emotional 

stress. They would also be aware that conditions of this 

sort are not always removable by the effort of the party 

afflicted with them, and are sometimes not even recognizable 

as limitations by that party. Finally, they would also be 

aware that these conditions might under some circumstances 

cause them to do something or fail to do something so as to 
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harm their interests. Thus, the parties' choice between 

these two alternatives would be influenced by knowledge of 

this sort. 

Given this sort of knowledge, parties in the original 

position would wish to adopt a policy which would serve to 

reduce as much as possible the threat to their interests 

from this source. The Principle of Paternalism provides 

protection of this sort. By allowing intervention only 

when a person's will is encumbered, the Principle of 

Paternalism on the one hand rules out intervention where 

there is no recognized hindrance to the will, and on the 

other opens the door to possible needed help when a hindrance 

is present. By then allowing intervention only when there 

is good evidence that the person coerced would support the 

intervention were his will not encumbered, the Principle of 

Paternalism is designed to limit intervention to cases in 

which the person coerced would himself favor the interven

tion. Viewed from the perspective of the original position, 

this has the effect of allowing paternalistic coercion only 

when the person coerced favors the coercion. Thus, the 

adoption of the Principle of Paternalism allows the parties 

in the original position the possibility of obtaining aid 

from others in just those circumstances in which they would 

want such aid. The prohibition of all paternalism would 

leave them without the possibility of obtaining aid even 

when such aid would be the only way to protect their 
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interests. Since their interests would therefore be better 

served by the adoption of the Principle of Paternalism, I 

conclude that the parties in the original position would 

adopt that principle over the universal prohibition of 

paternalism. 

Next let us examine the choice between the Principle 

of Paternalism and a policy permitting paternalism whenever 

such intervention is supported by a person's rational will. 

Again, the parties would favor the Principle of Paternalism. 

For one thing, parties in the original position would always 

be suspicious of any policy which would permit something 

other than their own choices to determine what they will do 

since they would have no reason to believe that anything 

could be better than their own choices at the determination 

of their own best interests. Adopting a paternalistic 

policy based on the rational will would be favored only if 

it were believed by the parties that the rational will is a 

better guide to their interests than their own will. But 

the parties are not likely to believe such a thing, 

especially when the nature of the rational will is con

sidered . 

Parties in the original position would not view the 

rational will as a reliable guide to their interests, 

especially in comparison with their own unencumbered 

empirical will. The reason for this is that the rational 

will takes no account of the particular situation and 
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characteristics of the individual, while the unencumbered 

empirical will does. Since what sorts of things and courses 

of action will be in a person's interest will often be a 

function of the nature of his particular situation and 

characteristics, the parties would prefer that the calcula

tion of their interests be made with consideration of these 

factors included. Thus, since the Principle of Paternalism 

allows for consideration of these factors while paternalism 

based on the rational will does not, the parties in the 

original position would favor the Principle of Paternalism. 

Other possible views on paternalism would also be 

rejected by the parties in favor of the Principle of 

Paternalism. Again, the reason why they would be rejected 

lies in the fact that the parties would find no better 

guide to their own interests than their own unencumbered 

empirical will. The judgment of any person other than the 

person to be coerced as to the latter's best interests would 

not be trusted by the parties, since they must consider the 

likelihood that such determinations would be made without 

taking proper account of the particular characteristics and 

situation of the person to be coerced. From every perspec

tive, the best bet as to the accurate determination of a 

person's interests lies on the person's own unencumbered 

empirical will. Thus, the parties would favor it, and with 

it the Principle of Paternalism. 
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Further support for the claim that the Principle of 

Paternalism would be adopted by parties in the original 

position can be found in the consideration of the way in 

which that principle would deal with some of the worries 

about paternalism which would be in the minds of those 

parties. For instance, it might seem that the parties would 

prohibit all paternalism because of the possibility that 

some potential intervening party might make mistakes or 

intentional errors in the determination of the hypothetical 

unencumbered will. But the possibility of preventing severe 

and irreversible harm seems an overriding consideration 

favoring the possibility of paternalism. The Principle of 

Paternalism has the virtue of tying the justification of 

paternalism to the choices of the person coerced to the 

greatest possible extent without ruling out paternalism 

entirely. The intervening party is required to make a 

determination of the person's own hypothetical preferences 

and not to view the situation solely from his own perspec^-

tive. While mistakes could, of course, still occur, the 

method for determining when intervention is justified tends 

to minimize this possibility. 

Another worry which might concern the parties in the 

original position when considering the problem of paternalism 

is that of the methods which might be adopted in some 

paternalistic interventions. Actions can be taken with 

paternalistic motives which nevertheless involve imposing 



214 

25 on the person coerced great risks or limitations. The 

nature of the intervention might be such as to impose, for 

example, excessively long hospitalization, very risky or 

very unpleasant treatments, or control by repressive 

institutions. Parties in the original position would wish 

to avoid a view on paternalism which would permit such 

interventions. But the Principle of Paternalism meets this 

requirement quite well. 

To see why this is so, consider what would be 

required by the Principle of Paternalism in one of these 

cases. Suppose that the only way in which a person could be 

prevented from harming himself by drinking a liquid which 

causes vomiting were through institutionalization in a 

hospital for an indefinite period. Let us suppose that the 

person is ignorant of the fact that the liquid he is about 

to drink has the unpleasant characteristics so that the 

first condition of justified paternalism in the Principle 

of Paternalism is met. Thus, only the second condition can 

rule out the paternalistic intervention. But it appears 

that the person might support the intervention but for his 

ignorance, since, let us suppose, he is known not to wish to 

be overcome with vomiting. However, the nature of the 

paternalistic intervention must also be considered. Since 

our case is one in which the only possible method of 

25, See Murphy, "Incompetence and Paternalism," 
especially pp. 483-485, 
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intervention is indeterminant hospitalization, the question 

of the nature of the person's hypothetical unencumbered will 

is a question of whether the person would prefer being over

come with vomiting to being hospitalized for an indefinite 

period of time. In the absence of additional information 

about the person involved, it seems safe to assume that the 

person would prefer the briefer unpleasantness. Thus, his 

hypothetical unencumbered will is not supportive of the 

intervention and so it would not be allowed by the Principle 

of Paternalism. 

This example suggests a general rule which is useful 

in dealing with these cases. In general, it may be assumed 

that the hypothetical unencumbered will of the person to be 

coerced would be supportive of the alternative which would 

involve the least sacrifice on his part. If the harm to 

result from a lack of paternalistic intervention is greater 

than the harm of that intervention itself, this is supportive 

of paternalism; but if the cost of intervention is greater 

than the harm to be prevented, this counts against the 

justifiability of paternalistic intervention. Thus, 

interventions involving great risk or sacrifice would not 

be supported unless that harm to be prevented was very 

great. While this rule provides only a guide to the nature 

of the hypothetical will and could in principle be over

ruled by personal information about the person involved, 
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it does show how the Principle of Paternalism would, in 

general, prohibit such methods of intervention. 

It is evident, then, that the Principle of 

Paternalism is the view of paternalism which would be 

favored by parties in the original position, and it may 

therefore be regarded as having been derived from that 

ethical perspective. When this fact is coupled with the 

previous derivation of the Principle of Paternalism from 

the ethics of respect for persons, it is clear that the 

Principle is a part of the ethical point of view which lies 

at the foundation of retributivism. 

Paternalism and Therapy 

Let us now return to the problem which led to the 

present discussion of paternalism. It was found that the 

position of the ethical perspectives we have been concerned 

with on the use of therapy on offenders was partly dependent 

on the position of those ethical views on the problem of 

paternalism. Accordingly, the problem of paternalism has 

been examined from the ethical viewpoints in question and 

it has been determined that the Principle of Paternalism 

expresses the position of those viewpoints on paternalism. 

Thus, the possibility of using therapy on offenders must be 

examined in the light of the Principle of Paternalism. 

The type of case in question is that of the diseased 

offender. It has already been found that the use of therapy 
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on the non-diseased offender would be rejected by the ethics 

of respect for persons and by parties in the original posi

tion. But the possibility remains open that therapy could 

be imposed on the diseased offender without violating the 

demands of these viewpoints. The question immediately 

before us, then, is that of determining the implications of 

the Principle of Paternalism for the use of therapy on the 

diseased offender. 

As we have seen, the Principle of Paternalism 

permits intervention just when the relevant decisions of the 

person to be coerced have been encumbered and the unen

cumbered decisions of that person would be supportive of 

the intervention. We must consider, then, the extent to 

which the circumstances of the diseased offender provide 

evidence that these conditions would be satisfied. In the 

examination of this problem it is necessary to consider 

characteristics which are generally present in the circum

stances of diseased offenders, for the main policy in 

question is one which would permit the paternalistic use 

of therapy on diseased offenders simply because they are 

diseased offenders. Characteristics only sometimes found 

in diseased offenders would thus not provide justification 

for this policy. 

What relevant characteristics are present in the 

situation of the diseased offender? Both aspects of this 

situation are suggestive of possibly relevant features; that 
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is, the diseased offender is diseased and an offender. 

Consider first the fact that he is diseased. Diseases are 

generally considered to be undesirable things; most people 

prefer not to have any diseases. This apparent fact about 

human psychology provides a bit of evidence relevant to the 

determination of a person's hypothetical unencumbered will: 

when there is no evidence to the contrary, it may be 

assumed that anyone would prefer being free of disease to 

being afflicted with disease and would choose to act 

accordingly. Thus, when this is the only available 

evidence, it may be assumed that a person's hypothetical 

unencumbered will would be supportive of action taken to 

rid him of disease. Thus, the mere fact that an offender 

is diseased does provide some evidence supportive of the 

paternalistic use of therapy. 

However, this kind of evidence as to a person's 

hypothetical unencumbered will is only generally, and not 

universally, applicable. That is, even if almost everyone 

prefers to be free of disease it may still be true that some 

persons do not, or, more likely, that special circumstances 

may cause some persons to choose to tolerate being diseased 

for some purpose considered more important. Consider, for 

example, the scientist who intentionally contracts a 

disease so that he can test a dangerous but potentially very 

promising cure on himself. If the test must be performed 

while the disease is in its advanced stages, the scientist 
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would not favor his being cured at an earlier stage by 

another technique. So it is not inconceivable that persons 

could choose not to be free of disease, and the Principle 

of Paternalism requires that any evidence showing that an 

individual is one of these persons be considered. Thus, 

the strongest position which can be supported by the 

Principle of Paternalism is one which holds that a person's 

hypothetical unencumbered will can be considered supportive 

of paternalistic therapy designed to eliminate disease 

unless there is evidence that he would prefer to remain 

afflicted. The general human aversion to disease allows 

the general position supportive of paternalism, but the 

possibility of exceptions requires the qualifying clause. 

The fact that a diseased offender is an offender 

appears not to be supportive of the paternalistic use of 

therapy. For there seems to be nothing about the fact that 

a person is an offender which suggests that he would support 

the elimination of the disease which causes him to be an 

offender. That is, it does not seem to be the case that 

most offenders would prefer not to be offenders; the fact 

that a diseased offender is diseased seems to provide the 

only basis for inference to the nature of the hypothetical 

unencumbered will of such persons. While this conclusion 

is of course subject to change in the light of empirical 

evidence to the contrary, it appears that the only feature 
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of the situation of the diseased offender which provides the 

needed evidence is the fact that he is diseased. 

If the general human aversion to disease provides 

evidence in support of the paternalistic use of therapy, it 

is only because it is supportive of the claim that the 

person to be coerced has the required hypothetical unen

cumbered will. Whether the requirement that the will of the 

person coerced be encumbered is satisfied is another question. 

Is there anything about the situation of the diseased 

offender which suggests that this requirement is always, 

or even generally, satisfied? It seems to me that there is 

not. The fact that the diseased offender is diseased does 

not satisfy this condition because there is no reason to 

believe that, in general, the disease which afflicts a 

diseased offender encumbers his decision to reject therapy. 

The disease accounts for the offending behavior, but does 

not necessarily account for opposition to therapy. Since 

there is no reason to believe that diseases necessarily 

affect decisions concerning matters other than offending 

behavior, the presence of disease does not, in itself, 

constitute an encumbrance of decisions. Certain diseases 

might in fact do so, but this would have to be shown in each 

case. 

The fact that the diseased offender is an offender 

also does nothing to show that opposition to therapy is an 

encumbered choice. There is no reason to believe that being 
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an offender constitutes an encumbrance of the will. That a 

person is an offender is a fact about what a person has 

done in the past, and not a fact which has been shown to 

cause decisions which one later regrets. Thus, the fact 

that a person is a diseased offender is not sufficient to 

establish that his will is encumbered and is therefore not 

sufficient to justify the imposition of therapy on 

paternalistic grounds. 

The Principle of Paternalism thus has the following 

implications for the use of therapy on diseased offenders: 

The paternalistic imposition of therapy on the diseased 

offender is justified just when there is evidence that the 

person's disease or some other factor encumbers his 

decision to reject therapy and there is no evidence that 

the person would prefer not to be free of disease. Thus, 

the coercive use of therapy on the diseased offender can, 

in principle, be justified, but cannot be assumed to be 

justified merely because the offender is a diseased 

offender. 

This, in turn, has the consequence that the 

coercive use of therapy on the diseased offender can be 

justified from the point of view of the ethics of respect 

for persons and from the point of view of justice as 

interpreted through the original position. Such use of 

therapy would be justified when used on the diseased 

offender whose decisions concerning therapy are encumbered 
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and whose hypothetical unencumbered will is supportive of 

the use of therapy. The use of therapy on the diseased 

offender would also be justified, as shown in the preceding 

chapter, in cases in which the offender voluntarily submits 

to it. The ethical perspective behind retributivism, 

therefore, can support the use of therapy as an alternative 

to punishment. Let us next turn to some of the diffi

culties and complications that can arise in the application 

of these findings. 



CHAPTER IV 

DISEASE 

We have seen that the most likely circumstance 

in which the ethics of respect for persons and of justice 

interpreted through the original position would permit the 

coercive use of therapy is that in which the offender who 

is to receive therapy is diseased in a way which is 

relevant to his or her offending behavior. Even for this 

group of offenders, the ethical viewpoints in question will 

permit the coercive use of therapy only for offenders whose 

opposition to therapy is due to disease or some other 

encumbrance. The concept of disease, therefore, is clearly 

central to the question of the justification of the 

coercive use of therapeutic rehabilitation. Further 

questions then arise. Who are the diseased offenders? 

How is it to be determined whether a particular offender is 

diseased? What criteria are to be used in answering these 

questions? It is questions such as these which are 

addressed in the present chapter. 

It may appear that the question of determining 

which offenders are diseased should be left in the hands of 

experts trained in empirical science, specifically, medical 

experts. After all, many diseases are such that their 
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presence can be determined only through sophisticated tests 

the interpretation of which requires advanced medical 

training. Further, the question of whether some individual 

actually has a diseased condition is obviously an 

empirical question, and so the relevance of philosophical 

considerations in this regard may seem questionable. How

ever, while there are certainly aspects of the question of 

who are the diseased offenders which are primarily empirical, 

there are significant conceptual questions to be raised 

about the concept of disease and the criteria used in 

determining when disease is present. 

The relevance and importance of conceptual questions 

for the discussion of the diseased offender can be seen most 

clearly in relation to the notion of mental disease. This 

is partly because mental disease seems more likely than 

physical disease to bring about offending behavior. The 

activities of the mentally diseased person seem more likely 

to involve possible harm to others, for example, than the 

activities of a person afflicted with some physical 

disease. Mental disease could be one of the most important 

types of disease which may cause offending behavior. The 

relevance of questions about mental disease to the discus

sion of the diseased offender thus seems clear. 
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Further, the idea of mental disease or mental 

illness"'" has come under strong attack in recent years. For 

example, the psychiatrist Thomas Szasz has charged that 

mental illness is a "myth" which functions in contemporary 

society in much the same way as the notion of witchcraft 

2 functioned in earlier times. If charges such as these are 

correct, it becomes questionable whether so-called mental 

illnesses should be accepted as grounds for regarding an 

offender as diseased in a way which is relevant to the 

justification of the coercive use of therapy. Understanding 

the concept of mental disease is thus clearly relevant to 

understanding the notion of the diseased offender. And, 

although it is perhaps less obvious, understanding the 

concept of disease itself is also relevant to understanding 

this notion of the diseased offender. 

Thus, to understand the notion of the diseased 

offender, some consideration should be given to the question 

of what criteria should be used in determining whether an 

offender is diseased in a relevant way. While it remains an 

empirical question whether actual offenders are relevantly 

diseased, conceptual considerations are clearly relevant to 

the determination of what criteria should be used as 

1. I shall use the terms "disease" and "illness" 
interchangeably. 

2. Szasz, The Myth of Mental Illness. 
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evidence of the presence of disease. The present chapter is 

devoted to these considerations. 

The Attack on the Concept of Mental Illness 

As has been noted, the greatest difficulties con

cerning the possibility of diseased offenders arise in 

connection with offenders whose diseases are said to be 

mental. In this section I want to consider two attacks on 

the notion of mental illness and the uses which have been 

made of this notion. This examination will provide criteria 

for the evaluation of subsequent conclusions about the basis 

of judgments that an offender is relevantly diseased. 

The Attack of Thomas Szasz 

Perhaps the most well-known and influential attack 

on the notion of mental illness or disease has been that of 

3 Thomas Szasz, Szasz has been concerned to emphasize the 

extent to which judgments that a person is mentally ill are 

functions of the moral, political, and ideological outlook 

of the person making the judgment. In this respect, Szasz 

claims, the notion of mental illness differs significantly 

from the notion of physical illness: 

3. Of the works of Szasz, see especially, in 
addition to The Myth of Mental Illness, Law, Liberty, and 
Psychiatry (New York: Macmillan, 1963), Ideology and In
sanity; Essays on the Psychiatric Dehumanizatlon of Man 
("Garden City, ftL Y. ; Doubleday Anchor, 197 0) , and The 
Manufacture of Madness (New York: Harper and Row, 1970). 
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The concept of illness, whether bodily or 
mental, implies deviation from a clearly defined 
norm. In the case of physical illness, the norm 
is the structural and functional integrity of the 
human body. Although the desirability of physical 
health, as such, is an ethical value, what health 
is can be stated in anatomical and physiological 
terms. What is the norm deviation from which is 
regarded as mental illness? This question cannot 
be easily answered. But whatever this norm may 
be, we can be certain of only one thing: namely, 
that it must be stated in terms of psychosocial, 
ethical, and legal concepts. 

Further, not only is mental illness something which must be 

stated in terms which are moral and social, but the very 

judgment that that mental illness is present involves a 

judgment of deviation from norms which are not necessarily 

those of the person judged. Szasz claims, 

The psychiatrist is committed to some picture of 
what he considers reality, and to what he thinks 
society considers reality, and he observes and 
judges the patient's behavior in the light of 
these beliefs. The very notion of "mental 
symptom" or "mental illness" thus implies a 
covert comparison, and often conflict, between 
observer and observed, psychiatrist and patient. 

Szasz' claim that mental illness is a myth is not, 

of course, a denial of the existence of the phenomena which 

are labeled mental illnesses. In his assertion that mental 

illness is a myth, Szasz is "not saying that personal un-

happiness and socially deviant behavior do not exist; but 

[he is] saying that we categorize them as diseases at our 

4. Szasz, Law, Liberty, and Psychiatry, p. 14. 

5. Szasz, Ideology and Insanity, p. 19. 
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£ own peril." As an alternative to this labeling, Szasz 

suggests that "the phenomena now called mental illnesses be 

looked at afresh and more simply, that they be removed from 

the category of illnesses, and that they be regarded as the 

expressions of man's struggle with the problem of how he 

7 should live." The perils of the failure to follow this 

advice are due to the fact that in the case of mental ill

ness the supposedly scientific judgment that a person is 

mentally ill serves as the basis for social action. Being 

labeled mentally ill often results in serious reductions in 
g 

the rights allowed to the person so labeled. The question 

of the "mythical" nature of mental illness is therefore more 

than an academic one. 

I shall not undertake an evaluation of Szasz' 

position at this time. In what follows I shall consider the 

applicability of the concept of disease or illness to 

phenomena labeled "mental illnesses," At this point, how

ever, I wish merely to note the nature of the attack Szasz 

makes on the concept of mental illness. There are two 

aspects of his attack which I wish to emphasize. First, 

Szasz is especially concerned to reject any judgment that a 

6. Szasz, Law, Liberty, and Psychiatry, p. 17. 

7. Szasz, Ideology and Insanity, p. 21. Emphasis 
original« 

8. See especially Szasz, Law, Liberty, and 
Psychiatry, and Thomas S. Szasz, Psychiatric Justice (New 
York: Macmillan, 1965). 
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person is diseased which is based on no more than the fact 

that that person's beliefs or behavior deviate from the 

norms accepted by the person making the judgment. Second, 

Szasz is concerned about the social consequences of being 

labeled mentally ill; he regards limitations on the rights 

of mental patients as morally and legally objectionable. In 

discussing the possibility of offending behavior which is 

related to disease, I propose to take these concerns 

seriously. The importance of doing so hardly seems to be 

something which requires much argument? the potential for 

abuse of the concept of disease or illness where the charges 

Szasz makes apply seems obvious. If someone can be con

sidered diseased and therefore subject to social coercion 

merely because his beliefs or behavior deviate from norms 

accepted by others, there is little or nothing to prevent 

the powerful from imposing their demands on the powerless. 

The worries presented by Szasz, therefore, will be taken as 

suggesting criteria for the evaluation of subsequent con

clusions about the existence of diseased offenders and the 

way in which they should be treated. That is, a judgment 

that an offender is diseased which is based on no more than 

deviation from moral and political norms should be regarded 

as suspect, as should any automatic limitation of the rights 

of a person judged to be a diseased offender. 
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The Attack of Barbara Wootton 

An additional attack on some aspects of the use of 

the notion of mental illness in relation to explaining 

9 offending behavior is offered by Barbara Wootton. 

Wootton's position, although similar to that of Szasz in 

some respects, has the advantage (for our purposes) of 

making explicit certain problems which may be present in 

attempts to explain offending behavior by reference to 

disease, especially mental disease. Thus, consideration of 

the problems Wootton finds in such explanations will provide 

an additional factor in the evaluation of subsequent con

clusions in this area. 

Woottonrs position can best be presented by first 

considering the view which she attacks. According to 

Wootton, the following is the essential nature of the views 

of many who would explain much anti-social behavior in terms 

of mental disorder: 

The intellectual structure underlying the 
prevailing contemporary views of the role of 
mental disorder in anti-social behaviour seems to 
rest upon a series of closely related proposi
tions. First, it is postulated that mental health 
and its correlative, mental illness, are objective 
in the sense that they are more than an expression 
either of the tastes and value-judgments of 
psychiatrists, or of the cultural norms of a 
particular society: mental health is to be regarded 
as closely analogous to, and no less "real," than 
its physical counterpart. Second, it is presumed 

9. Barbara Wootton, Social Science and Social 
Pathology (London: Allen and Unwin, 1959), especially 
Chapters VII and VIII. 
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to be possible both in theory, and also (even if 
not always very precisely) in practice, to diagnose 
these objective conditions of mental illness or 
defectiveness by criteria which are independent of 
any anti-social behaviour on the part of those who 
suffer from them .... Third, the presence of 
mental disorder, when established, is held to 
"explain" certain socially unacceptable aberra
tions in the sense that these are deemed to be 
attributable to that disorder; while, fourthly, 
the peculiar behaviour of the mentally sick is 
not only explained, but also in some degree 
excused, by their sickness. Mental illness is 
thus held, at least in some circumstances, to 
diminish, if not wholly to abrogate, moral 
responsibility; and it is widely argued also that 
it ought to carry with it a corresponding freedom 
from legal responsibility. At the same time, 
since mental illness is not coterminous with, nor 
to be defined in terms of, manifestations of 
socially unacceptable behaviour, it follows that 
it is only the behaviour of some, not that of all, 
deviants that is explicable or excusable in this 

in way. -LU 

Wootton claims that the last three of these propositions are 

contingent on the first, that if the first is false, the 

others are false as well. Thus, she attacks the set of 

propositions by attacking the first. This is done through 

3n examination of a large number of proposed definitions of 

mental health and mental illness, Wootton concludes that 

these proposed definitions are all unsatisfactory because 

they all, in their own way, involve subjective moral 

11 judgments. Hence the prevailing position is refuted. 

However, Wootton is also concerned to point out that 

many do not recognize that objective definitions of mental 

10, Ibid., p. 207, 

11, Ibid., Chapter VII. 
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illness are unavailable, and that these persons often 

continue to make judgments which presuppose the objectivity 

of mental illness. The sort of judgment of this nature in 

which Wootton is most interested is the judgment in which a 

person is said to not be responsible for anti-social 

behavior because of the person's mental illness. Many 

definitions of mental illness, Wootton charges, involve a 

"circular argument which explains anti-social behavior by 

ill-health, while inferring the ill-health from the 

12 behavior." When this is the case, Wootton claims, it is 

absurd to regard the presence of ill-health as a factor 

which eliminates the responsibility of the agent, for the 

"ill-health" is indistinguishable from the behavior which 

it is supposed to excuse. 

Wootton admits that it may be possible to find a 

definition or criterion of mental illness which avoids these 

difficulties, but she claims that there is at least one sort 

of deviant behavior-—that of the psychopath—-which will 

13 
continue to be subject to these criticisms. Indeed, for 

Wootton the psychopath "is, in fact, par excellence, and 

without shame or qualification, the model of the circular 

process by which mental abnormality is inferred from anti

social behaviour while anti-social behaviour is explained 

12. Ibid., p. 238, 

13, Ibid. 
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14 by mental abnormality." This is because the psychopath 

is called a psychopath simply because of his behavior; he 

falls into that category because he fails to exhibit any 

psychiatric syndrome or symptoms of mental illness other 

15 than his behavior. Wootton uses this argument as part of 

her attack on the concept of legal responsibility; for our 

purposes, however, it is her attack on this approach to 

explaining anti-social behavior which is of interest. 

What I want to say is that Wootton1s point about the 

"circularity" of some explanations of behavior provides an 

additional criterion for the evaluation of subsequent con

clusions about the nature of the diseased offender with whom 

we have been concerned. That is, if the offender's "disease" 

is nothing more than his behavior, we may have a case which 

is susceptible to Wootton's criticism. This criticism is 

in a way similar to that of Szasz, but also adds something 

to it. Both Wootton a,nd Szasz are concerned ^bout the case 

in which a person is judged to be diseased simply because 

he displays undesired behavior, but Wootton makes explicit 

this problem about the use of diseases based on such 

judgments as explanations of behavior. Since the diseased 

offender is an offender whose behavior is explainable in 

14. Ibid., p. 250. 

15. This view of psychopathy is not shared by all. 
The view of some clinicians to the contrary is summarized 
by Jeffrie G, Murphy in "Moral Death: A Kantian Essay on 
Psycopathy," Ethics 8 2 (July 1972), 
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terms of disease, this problem is one which is clearly 

relevant to the present concerns. 

There is, however, a difficulty with Wootton's 

position here. The difficulty is that her position on the 

"circularity" of the views she attacks has itself been 

attacked. Vinit Haksar has argued that "Lady Wootton is not 

right on this point about circular reasoning,""^ If Haksar 

is right in this claim, then it would be ill-advised to take 

Wootton's point as a criterion to be taken seriously. 

Therefore, let us consider Haksar's criticisms of Wootton. 

Specifically, Haksar attacks Wootton's claim that 

there is circularity involved in explanations of behavior 

which are based on studies of behavior. According to 

Haksar, "from the fact that we come to know B through our 

study of A, it does not follow that B cannot be a candidate 

17 for explaining A." To support this assertion, Haksar 

cla,ims that while it would be circular to explain B by A 

while explaining A by B, and to infer A from B while 

inferring B from A, it is not circular to infer B from A 

and to explain A by B. Therefore, he continues, 

We can infer that a man has a mental abnor*-
mality from his antir-social behaviour, though 
of course we do not try to explain his mental 
abnormality by his anti*-social behaviour. We 

16. Vinit Haksar, "The Responsibility of Psycho--
paths," Philosophical Quarterly 15, No. 59 (April 1965), 
p. 135. 

17. Ibid., p, 136. Emphasis original. 
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can, then, without circularity, try and explain 
his anti-social behaviour by his mental abnor
mality. Of course it would be circular if we 
also tried to infer that he commits anti-social 
actions from the fact that he has a mental 
abnormality; but we do not make this inference; 
we know that he has committed anti-social actions 
in another way—e.g., because there are witnesses 
who saw him commit these anti-social actions.-^ 

Haksar thus recognizes one way in which Wootton's charges 

could be correct: it would be circular to infer mental 

abnormality from anti-social behavior while also inferring 

from the presence of mental abnormality that anti-social 

behaviour has been committed. 

Haksar also recognizes a second way in which 

Wootton's criticism could apply to an explanation of anti

social behavior. He allows that "if A and B are identical 

19 then it is absurd to explain A by B, or to excuse A by B." 

Applied to the case of mental illness and antisocial 

behavior, this, means that "if mental illness and anti--

social behaviour were identical, then it would be absurd 

to use the illness to explain or excuse the antisocial 

behaviour. But then it is simply wrong to say that mental 

20 
illness and anti-social behaviour mean the same." Haksar 

thus recognizes two ways in which explanations of behavior 

could be subject to Wootton's criticisms, but he denies that 

18. 

19, 

20, 

Ibid.f 

Ibid. 

Ibid., 

p. 139, Emphasis original, 

p. 140, 
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the explanation of anti-social behavior in terms of mental 

illness is guilty of these failings. I shall argue that 

there is another way, at least suggested by Wootton's dis

cussion but not recognized by Haksar, in which explanations 

of behavior can be logically inadequate. 

Haksar is correct in thinking that there is nothing 

logically wrong in explaining A by B when B is inferred from 

A, that is, that there is nothing necessarily wrong in such 

claims. If, for example, we knew that a certain sort of 

behavior, B, was caused by a certain sort of mental illness, 

MI, then we could infer the presence of MI from a given 

instance of B and at the same time claim that MI causes, 

and therefore counts as an explanation of, B. Since we know 

that MI causes B, we are entitled to infer the presence of 

the cause from our observation of the effect when we are 

confronted with an instance of the effect of B. We are also 

entitled to explain the occurrence of B in terms of MI, If 

these claims are controversial it is only because the nature 

of causality, explanation, and the relationship between them 

are controversial, and not because of the nature of the 

specific causes involved. Thus, if we know that B is caused 

by MI, we are entitled to infer the occurrence of MI from 

the occurrence of B while also explaining the occurrence of 

B by reference to MI, 

What must be noticed about this conclusion is that 

it is in a conditional form: "if we know that B is caused 
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by MI, we are entitled . . . This points up the fact 

that in the example in question more is involved than simply 

an inference from B to MI; in the example, this inference 

occurs in a context in which we know that MI causes B. 

This, of course, will not be the case in every instance 

in which it may be tempting to infer one occurrence from 

another while explaining the latter in terms of the former. 

So even if it is now known that MI causes B, this was not 

always the case? the logical correctness of an inference 

from B to MI conjoined with an explanation of B by MI when 

this causal claim is not known remains an open question. 

Consideration of this question will reveal the possibility 

of additional shortcomings in the logic of explaining 

behavior in terms of mental illness. 

Let us consider the case in which the sole evidence 

for MI is derived from the occurrence of B„ That is, let 

us consider the case in which we ^re lacking ^ny such 

evidence as the knowledge that MI causes B; everything that 

is known about MI is known through the study of B, Then 

the inference from B to MI is made without the aid of 

supporting premises; from the occurrence of B alone, the 

presence of MI is inferred. Can such an inference be 

logically correct? One circumstance in which such an 

inference could be logically correct would be the case in 

which there is a conceptual connection between B and MI. 

If MI were defined in terms of B, there could be a valid 
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inference from B to MI such as the sort made, for example, 

when someone's being unmarried is inferred from the fact 

that he is a bachelor. In our case, this would be a valid 

inference only if MI were defined as the occurrence of B. 

If MI included any element beyond B, the inference from B 

alone to MI would not be valid. 

This case is essentially the sort of case in which 

Haksar admits that explaining B by MI would be "absurd." 

Such an explanation would be absurd on Haksar's view because 

B and MI are identical, they have the same meaning. But 

what is the source of the "absurdity" of explaining B by MI 

when B and MI are identical? I submit that the problem with 

such an explanation is that it would be empirically empty 

and thus would not constitute the sort of explanation being 

21 sought, or would not constitute an explanation at all. 

If B and MI have the same meaning, then explaining B by MI 

would be like explaining the fact that someone is un^-

married by pointing out that he is a bachelor. When someone 

inquires as to why a person is unmarried, he normally seeks 

explanations of an empirical sort. John Doe, for instance, 

is unmarried because he is a misogynist, or because he has 

not found the "right" woman, or because he is so repulsive 

that no woman will have him; determination of the correct 

21. Since nothing presently at issue turns on the 
question of whether empirically empty "explanations" should 
be called by that term, I shall not address that question. 
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explanation is an empirical matter. Similarly, when one 

seeks an explanation of a piece of behavior, one normally 

seeks an empirical explanation. Since an explanation is 

empirically empty when the explanans and explanandum have 

the same meaning, an explanation of behavior by something 

which has the same meaning would be unsatisfactory because 

empirically empty. Thus, I should prefer to say of 

explanations of this sort that they are empirically empty, 

rather than that they are absurd. 

Although Haksar thinks that these empirically empty 

explanations are unsatisfactory when they occur, he denies 

that explanations of anti-social behavior by mental illness 

are guilty of this fault. As quoted above, this is because 

"it is simply wrong to say that mental illness and anti

social behaviour mean the same." But Haksar overlooks some 

possibilities here. For even if mental illness itself is 

not defined as anti-social behaviorf it remains possible 

that specific mental illnesses offered as explanations of 

anti-social behavior may be so defined. If specific mental 

illnesses are so defined, they can provide only empirically 

empty explanations of anti-social behavior. Further, Haksar 

also overlooks the possibility that mental illnesses may be 

defined as behaviors of various types other than anti-social 

behavior but which may overlap the category of anti-social 

behavior. Suppose, for example, that MI is defined as the 

occurrence of behaviors A, B, or C. Then if we observe B 
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we may infer the presence of MI with deductive validity. 

But an explanation of B by MI is tantamount to the claim 

that B has occurred because A, B, or C has occurred, and 

this is also empirically empty. Thus, Haksar has not shown 

that explanations of behavior by mental illness are not 

empirically empty, and so this possibility must be con--

sidered in any proposed analysis of what criteria should be 

used in the determination of the answer to the problem of 

whether an offender is a diseased offender. 

Let us next consider the other circumstance in which 

the sole evidence for MI is derived from the occurrence of 

B. This is the case in which there is no conceptual connec

tion between MI and B rendering the explanation of B by MI 

empirically empty; instead, MI involves something beyond B 

which makes an empirically significant explanation of B by 

MI possible. As we have seen, this was the case when the 

inference from B to MI was made with the background 

knowledge that B is caused by MI. The difference between 

that case and the one presently in question is the lack of 

such background knowledge in the present case; by hypothesis, 

the present case is one in which the only information about 

MI is acquired through B in some way. What must be con

sidered is the possibility of explaining B by MI in such a 

case. 

I shall argue that when the sole evidence for MI is 

the occurrence of B and MI is not defined simply as the 
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occurrence of B, the explanation of B by MI should not be 

accepted because there would then be no evidence at all for 

the correctness of the explanation. The reason for this is 

that under these circumstances the postulation of the 

existence of MI would be nothing more than a hypothesis 

offered to account for B and would be no more plausible than 

any other hypothesis which might account for B, Since the 

sole evidence for MI is to be gained through B, this rules 

out the possibility that MI could be supported as a likely 

consequence of other considerations such as confirmed 

hypotheses or scientific laws. Also ruled out is the 

possibility that the explanation of B by MI has been con

firmed through prior experimentation. All that is known is 

that B has occurred; the existence of MI is a hypothesis 

offered to explain B, but without the support of any addi

tional evidence, that hypothesis is no more plausible than 

any other. Therefore, it should not be accepted as the 

correct explanation of B. 

In consequence of these considerations, when the 

sole evidence for MI is the occurrence of Bp the explanation 

of B by MI is either empirically empty or unsupported by any 

evidence. It is empirically empty when MI and B have the 

same meaning or when their meanings are so related that B is 

a part of MI and is sufficient for a deductively correct 

inference to MI, It is unsupported by any evidence when MI 

includes elements beyond B, elements which are necessary to 
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MI in such a way that MI cannot be inferred from B with 

deductive validity. In either case, MI cannot be accepted 

as the explanation of B. 

The import of this is that an examination of a 

particular piece of behavior and of that piece of behavior 

alone can never be sufficient evidence to support a proposed 

explanation of the behavior. At the very least, some 

evidence beyond the behavior itself must be brought in 

before an explanation of behavior should be accepted as 

having any support at all. This means that a definition of 

"disease," where disease is to be considered a possible 

explanation of behavior, must include elements beyond the 

behavior it is to explain and permit the possibility of 

evidence for its existence which is derived from sources 

other than the particular piece of behavior itself. 

Criteria Derived from Szasz and Wootton 

In accordance with the above considerations, certain 

criteria for an adequate conception of disease may be 

derived from the work of Szasz and that of Wootton. Since 

we are concerned with the grounds on which an offender 

might be judged to be a diseased offender, and since a 

diseased offender is one whose offending behavior is 

explained by his having a disease, an adequate and relevant 

conception of disease must be one which could plausibly 

count as a potential explanation of behavior. Accordingly, 
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any conception of disease should be considered inadequate 

if it has any of the following features. First, it should 

be considered inadequate if it allows a person to be 

considered diseased solely because of his deviation from 

moral, political, or ideological norms. Second, it should 

be considered inadequate if it defines disease solely in 

terms of the behavior to be explained. Third, it should be 

considered inadequate if it allows a person to be con

sidered diseased solely on the basis of an examination of 

the particular piece of behavior to be explained, A concep

tion of disease which has none of these features may be, but 

is not necessarily, acceptable. 

The Concept of Disease 

Although we have been discussing mental illness in 

particular, it is the concept of disease which is basic to 

the present concerns. This is so for at least two reasons, 

first, we are interested in the basis for judgments that a 

person is a diseased offender since offenders who fall into 

this category may be treated differently than those who do 

not, at least in some circumstances„ There is nothing about 

this concept of a diseased offender which limits the disease 

involved to those phenomena called mental illnesses; if a 

disease which is clearly physical explains an offender's 

offending behavior, this is a basis for considering the 

offender a diseased offender. Thus, examination of the 
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concept of disease is essential to understanding the basis 

of judging an offender to be a diseased offender. Second, 

it is preferable to understand the problem of the possibil

ity of mental disease as a problem about the applicability 

of the concept of disease to mental phenomena. If mental 

disease were understood as a concept independent of the 

concept of disease, criticisms of the sort Szasz makes of 

the former concept would be irrelevant, for his criticisms 

are directed against the application of terms such as 

"disease" and "illness" to mental and behavioral phenomena. 

But if the problem of mental disease is a problem about the 

applicability of the concept of disease to such phenomena, 

the study of the concept of disease, and not of mental 

disease, is logically prior. Thus, I shall first direct my 

attention to the concept of disease. 

In examining the concept of disease, I shall attempt 

to isolate certain common and significant characteristics of 

conditions which fall within the scope of the concept. I 

shall not, however, attempt to provide necessary and 

sufficient conditions of disease; there is no need to 

undertake such a difficult task for the purposes at hand. 

I shall suggest some conditions which appear to be necessary 

conditions of disease, but the list shall not be so complete 

as to provide sufficient conditions. Further, the thesis I 

shall advance is such that it is not even essential that the 

conditions identified be necessary for all actual uses of 
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the concept of disease. Instead, I hope to identify condi

tions which are essential to a central use of the concept of 

disease, a use which is of importance for the purposes of 

the present study. Thus, the description of the concept of 

disease which I shall advance may be somewhat more precise 

than the ordinary use of the concept; the justification of 

this lies in the theoretically significant role that the 

concept may play when it is defined with this precision. 

Turning now to an examination of the concept of 

disease, we may note that pain and death are typically 

associated with disease; that is, diseases often include 

pain or death among their effects. Clearly, however, not 

everything which may cause pain or death is a disease. Pain 

or death may be the result of being shot with a bullet or an 

arrow, for instance, but in that case the pain or death would 

not be associated with disease. Thus, we may begin to 

specify the nature of the concept of disease by examining 

the basis of the distinction between cases of this sort and 

cases which do involve disease, A possible distinguishing 

feature which may serve us here is the following. The pain 

or death associated with being wounded, as opposed to that 

associated with disease, seems to have a more clearly 

external source. The wound is the result of being struck 

by an object external to the body of the wounded person; in 

contrast to this, a disease, e.g., cancer, not only causes 

pain to the person afflicted with it, but is also something 
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which exists within the person's body. This suggests that 

disease is something which is in some sense internal to the 

person afflicted with it, while injury is not. But in what 

sense is this the case? The distinction between things 

internal to a person and things external is not altogether 

clear. 

It might be suggested that this distinction should 

be drawn in terms of the location of the cause of the 

affliction involved. That is, wounds are the result of 

external causes while diseases are not. But this alone is 

not sufficient, for diseases may have external causes; 

cancer, for instance, may eventually be traced to a cause 

which is not internal to any person. Recognizing this, the 

following adjustment might be made. The immediate cause of 

a wound is external while the immediate cause of suffering 

associated with disease is not. ("Immediate cause" may be 

defined as follows: Suppose that there is a causal chain in 

which A causes B and B causes C. The immediate cause of C is 

B gnd the immediate cause of B is A; A is the "mediate 

cause" of C0 Generally, then, an immediate cause is the 

element in a causal chain which precedes its effect without 

the intervening occurrence of any other element in the 

causal chain. Any cause which is not immediate is mediate.) 

Suffering which may be associated with disease may be the 

result of a mediate cause which is external, but if so, 

this effect is mediated by an immediate cause which is 
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internal. Thus, while cancer may have an external cause, 

the pain or death which may result from it is caused by 

something internal and so has an internal immediate cause. 

However, these considerations do not justify the 

conclusion that the distinction between disease and such 

things as wounds can be made by reference to whether or not 

the immediate cause is internal or external. For it is not 

the case that the immediate cause of a disease must not be 

external; on the contrary, it has already been allowed that 

something like cancer may be the result of an external 

cause. But what may not be the result of an immediate 

cause which is external is the suffering which may be 

associated with disease. Suffering which is the immediate 

result of an external cause would not be the suffering of a 

diseased person. Looking again at the case of cancer, we 

see that the suffering which may be caused by cancer is the 

result of something which exists within the person's body 

and is not the immediate result of an external cause. A 

focus on this provides a basis for the distinction needed. 

Since it seems that suffering which may properly 

be said to be associated with or symptomatic of disease must 

be the result of an immediate cause which is internal, the 

following may be an appropriate basis for the distinction 

presently being sought: Diseases are internal to the person 

afflicted with them. Suffering which is the immediate 

result of an external cause is not symptomatic of or 
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associated with disease; suffering which is the immediate 

result of an internal cause may be regarded as symptomatic 

of disease provided that other requirements of the concept 

are met. Disease, therefore, is something which is internal 

to the person. 

If disease is something which is internal to a 

person, understanding the concept of disease still requires 

some further understanding of what it is for something to be 

internal to a person. One way in which something can be 

internal to a person is by being within his or her body. The 

presence of something within the body therefore constitutes 

one fairly clear way in which something can be internal to a 

person. But such physical presence is not the only way in 

which this can be so, for nonphysical phenomena may also 

sometimes be regarded as being internal to a person. A 

person's thoughts, for instance, may be said to be internal 

to him, as may such things as his personality or character. 

Allowance for things such as these must therefore be made in 

3ny analysis of what it is for something to be internal to a 

person. 

I propose to rely on the following admittedly 

imprecise and intuitive way of understanding the notion of 

what it is for something to be internal to a person: I shall 

say that something is internal to a person when it is within 

or part of that person's physical or mental makeup. Put in 

another way, something is internal when it is part of a 
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person's body or psyche. It seems justifiable to use this 

way of understanding something's being internal to a person 

because there do seem to be intuitively clear cases of 

things which, according to this conception, count as being 

internal and as being external. The causes of the suffering 

associated with disease and of injury provide examples of 

things which are clearly internal and external, respectively, 

according to this conception. If there are problems with 

this conception, they seem likely to be related to the fact 

that there will be cases which cannot be easily classified 

as being either external or internal by reference to it. 

That is, there are likely to be borderline cases which cannot 

be decided on the conception of things internal as things 

which are part of one's body or psyche. However, this 

problem is not serious because it is possible to add certain 

qualifications which should eliminate this difficulty, at 

least as far as is necessary for an understanding of the 

concept of disease. 

Consider a situation in which certain physical 

effects which are sometimes symptomatic of disease are 

brought on not by disease but by some external cause which 

exerts its influence through the mediation of internal 

processes„ Here there is no disease because of the external 

nature of the cause, and so our conception of disease should 

yield the judgment that this phenomenon is not sufficiently 

internal to constitute disease. Let me clarify this with a 
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concrete example. Suppose there is a gas, G, which, when 

inhaled by a person, causes a chemical change, C in that 

person's stomach, and C, in turn, causes that person to 

experience pain in his stomach. Here the pain is a condition 

which could in some circumstances be the symptom of a 

disease, and C is a condition which sometimes would be a 

candidate for the diseased cause of that symptom. However, 

if C is a condition which does not persist unless the person 

is in the presence of G, then we have a clear case in which 

the person does not have a disease. If the cause of John 

Doe's pain is his exposure to G and if this symptom dis

appears when he is no longer in the presence of G, then 

Doe's pain is not symptomatic of disease and Doe does not 

have a disease related to any of these conditions. This is 

true even if G causes the pain only through the mediation 

of C. 

In contrast to the case just described is the case 

in which the gas G causes chemical change C which causes 

something like pain, but in which C persists even when the 

person's exposure to G has ceased. Here the causal connec

tions involved provide no basis for the denial that the 

person in whom C occurs has a disease which consists of at 

22 least C and the pain C causes. This is true even though 

22. It might be argued that this is a case of 
poisoning which should not be considered a disease. But 
poisoning shares with disease the characteristic of being 
internal, and thus this example works for purposes of 
explication of the internal/external distinction. 
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this case is like the first in that C is caused by G- which 

is originally external to the person, I want to say that in 

the first case what is happening to the person involved is 

not internal while in the second case it is internal. What 

happens in the first case is not internal despite the fact 

that part of what happens jls internal. The crucial differ

ence between the two cases lies in the fact that in the 

first, but not in the second, the continued operation of 

the process which results in the person's pain is dependent 

on the continued presence of the external cause G. In the 

second case, C and its resulting pain continue affecting the 

person involved even when that person is no longer exposed 

to G; there is here no dependence on an external cause for 

the continued operation of the internal process which 

includes C and its resulting pain. 

In accordance with these observations, I shall 

regard a causal chain as external (not internal) to a person 

whenever the continuing operation of that chain is dependent 

on the continuing presence and influence of a cause which is 

external to that person, I shall regard a causal chain as 

internal to a person whenever the continuing operation of 

that chain is not dependent on the continuing presence and 

influence of a cause which is external. In other words, a 

causal chain is internal only if it is the result of a 

cause which is internal and is not merely the effect of a 

continuing external cause. Thus, the first case described 
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above is one in which the process which affects the person 

involved is external to that person, while the second case 

is one in which the process in question is internal to the 

person. 

Another problem with the characterization of disease 

as internal to the afflicted person can be seen if it is 

noticed that sometimes an essential part of a diseased 

condition is the absence of something which might be present. 

A deficiency of something (e.g., vitamin C in the case of 

scurvy) may produce such effects that the condition is 

regarded as a disease, but there seems to be something odd 

in describing the absence of something as internal, for this 

seems to imply that something nonexistent is spatially 

located. Despite the oddity, I think we can make sense of 

this way of speaking if we regard the absence of something 

3S internal to a person when introducing it (internally) 

into the person would eliminate the effects which result 

when it is absent, other things being equal. Thus, in the 

case of scurvy, for example,, the absence of vitamin C is 

internal because its internal presence would have avoided 

the disease, while its external presence would not. 

One further addition to the description of an 

internal process or causal chain is necessary. What has 

been concluded so far could be described as the claim that 

an internal causal chain has an internal cause and internal 

effects. To avoid certain counterexamples, however, it is 
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necessary to add the condition that the means through which 

the internal cause has its internal effects must also be 

internal. Otherwise, odd things become internal. For 

example, consider someone who is extremely ugly. Ugly 

persons are sometimes also extremely unhappy because of their 

ugliness; such an appearance can have social consequences 

which prevent the person from attaining desired goals. 

This, however, is not an internal process; it is through 

the social, and thus external, consequences of ugliness that 

it causes unhappiness. But on the present account, this 

causal chain could be considered internal because an internal 

cause, ugliness, results in internal effects, unhappiness. 

Because of cases such as this, the requirement must be 

added that the entire causal chain-—cause, means, and 

effect--must be internal in order for a causal chain to be 

internal. 

These considerations .make possible the formulation 

of a requirement which indicates a characteristic of disease. 

I shall refer to this requirement as the "endogeny require

ment," According to the endogeny requirement, any condition 

which constitutes a disease must be internal to the person 

who h^s it; a condition is internal to a person when it, 

including every part of it, is within or part of that 

person's body or psyche and is not dependent on an external 

cause for its continued presence in that person, or, in the 

case of the absence of something, such absence may be 
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considered internal when it is the cause of an internal 

effect which would not result from the internal presence 

of that thing. Therefore, a disease is a condition all of 

which is internal to the person who has it, 

A second requirement indicative of a characteristic 

of disease may also be derived from considerations such as 

those we have been examining. We saw that the suffering 

which may be associated with disease is not the immediate 

result of an external cause but of an internal one. Now in 

a case like this the disease involves at least two things: 

the internal cause and the suffering which may be caused by 

it. I want to suggest on this basis another characteristic 

of disease in general: a disease is a complex entity in that 

it includes at least an internal cause and an internal 

effect; a simple internal entity does not in itself consti*-

tute a disease, although it may be a part of a disease. 

One type of evidence for the complexity of anything 

which constitutes a disease is the way in which we speak of 

the relationship between disease and signs and symptoms of 

disease. Signs and symptoms of disease are sometimes used 

to describe diseases in a way which indicates that they are 

part of the disease. For example, Webster's New World 

Dictionary, College Edition defines "leprosy" as "a chronic 

infectious disease . . . characterized by nodules, ulcers, 

white scaly scabs, deformities, and wasting of body 
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23 parts." Analogous descriptions of the relationship 

between the signs and symptoms of disease and disease itself 

are made by the same dictionary in its definitions of "gout," 

"acne," "inflammation," "multiple sclerosis," "paresis," and 

"leukemia," to name only a few examples. Signs and symptoms, 

and more generally, the internal effects of disease, thus 

seem to be a part of what constitutes disease. 

But internal effects do not exhaust the makeup of 

what constitutes a disease. This may be seen if we consider 

the possibility of a disease which has rather common symptoms 

as its only symptoms. Suppose, for instance, that disease D 

has as its only symptoms headache and fever. Since headache 

and fever are symptoms of several distinguishable possible 

conditions, these will not serve to distinguish D from other 

possible diseases which may have the same symptoms; never

theless, D may be a disease distinct from these other 

possible diseases. But what is the basis of the distinction? 

I submit that the distinction is made in terms of the 

differing internal causes which ma,y result in the same 

symptoms. D is a disease distinct from, say, D', despite 

the fact that they have the same symptoms, because the 

causes of these symptoms are different in each case. If C 

is the cause of D and C' is the cause of D', then D and D' 

may be individuated by reference to the differences between 

23. Webster's New World Dictionary, College 
Edition (Cleveland and New York: World Publishing Co., 
1966), p. 839. 
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C and C' and C and C' are part of what constitutes D and D' 

respectively. 

If these arguments are correct, disease is consti

tuted by at least two aspects, (1) internal effects such as 

signs and symptoms and (2) the internal cause of those 

effects, and is therefore a complex sort of thing. But more 

than this, a disease is constituted by the entire complex of 

cause and effect which links the ultimate internal cause of 

a disease with its various internal effects. This would 

include the immediate effects of the ultimate internal 

cause, but also anything in the causal chain linking that 

cause with things properly considered effects of the disease 

in question, even if these latter are not immediate effects 

of that cause. These conclusions may be summarized in the 

form of another requirement indicative of a characteristic 

of disease, I shall refer to this requirement as the 

''totality requirement," According to the totality require

ment, a disease is a total complex of cause and effect which 

includes a cause and effects such as signs and symptoms 

which result from this cause. 

Another characteristic of disease may be introduced 

by distinguishing disease from what may be called the 

counterfeit of disease, malingering. The malingerer pretends 

to have a disease or illness which in fact he does not have; 

thus, his condition must be distinguished from that of the 

genuinely diseased person. The characteristic which seems 



257 

to be the basis of this distinction is that of the extent 

of the influence of the will on a person's condition. A 

person may simply decide to pretend to have a disease; he 

may complain of symptoms such as pain and may do so simply 

at will. By contrast, disease is not something which may 

be brought on solely by the will. True, one may choose to 

become diseased; a person might intentionally obtain an 

injection which will give him some disease. But this is not 

something which may be done solely through the exercise of 

the will; the decision to become afflicted with disease is 

not sufficient to actually become so afflicted. In addition 

to the decision, a person must rely on forces which are not 

completely subject to the will, e.g., the natural processes 

which bring about a diseased condition. Thus, disease, 

unlike the pretense of disease, is not something which can 

be brought on solely through the exercise of the will. 

A second aspect of the counterfeit of disease is 

that it sometimes can be eliminated solely through the 

exercise of the will. When the advantage a malingerer finds 

in being thought diseased ceases to be an advantage, such a 

person may cease to exhibit the symptoms of disease simply 

by deciding to do so. Again, this is not true of genuine 

disease. While the decision to seek treatment for disease 

is, of course, often essential to the possibility of its 

cure, disease is not something which can be eliminated 

merely by deciding to be rid of it. If a person's condition 
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is such that it may be eliminated at will and the person is 

capable of exercising such a will, the person's condition 

does not constitute a disease. Thus, disease, unlike the 

pretense of disease, is not something which may be 

eliminated solely through the exercise of the will. 

One possible objectipn to this account must be 

considered. The present account of disease is designed to 

allow for a distinction between disease and malingering; but 

malingering has been regarded by some as itself constituting 

24 
a disease. If malingering is a disease, it may be 

argued, the distinction between malingering and disease is 

incorrect; thus, the characteristics of disease brought out 

to allow for this distinction should be rejected. The 

problem with this objection is not so much the questionable 

nature of the judgment that malingering is a disease, but 

the failure to recognize the fact that even if the malingerer 

is diseased, he does not have the disease which he pretends 

to have. If I pretend to have a headache I may be a 

malingerer, but I still do not have a headache, regardless 

of the implications of my being a malingerer. The possiT-

bility that malingering may be a disease does not undermine 

the claim that diseases are not capable of being brought on 

or eliminated solely through the exercise of the will. 

24, See Szasz, The Myth of Mental Illness, 
especially Chapter 2, 



259 

One characteristic of disease, therefore, is that 

it is not capable of being brought on or eliminated merely 

through the exercise of the will. This, however, is only 

part of what may be said about the influence of the will on 

disease. Notice that these remarks apply primarily to the 

I question of the presence or absence of the disease entity 

in the person involved; that is, what has been claimed is 

that one cannot willfully control whether or not he has a 

disease. But this is not the only thing about disease that 

cannot be willfully controlled by the afflicted person; a 

person with a disease not only cannot control at will 

I whether or not he has the disease, but also what effects 

the disease has on him. A person afflicted with disease 

cannot control at will the behavior of the disease; its 

effects on him, whether or not it causes him suffering and 

even death, whether or not it manifests itself in signs and 

i symptoms, are all things which occur independently of the 
I 
! will of the afflicted person. Indeed, if the influence of 

a, condition within a, person were dependent on the will of 

that person,, we would not regard the condition to be a 

disease; something which affected a person only if he chose 

to allow it to do so would hardly warrant description as 

something which happens to a person, a description which is 

typically made of disease. Thus, it seems that disease 

operates independently of the will of the diseased person 
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not only with respect to its presence or absence, but also 

with respect to its influence and effects on the person. 

This feature of the concept of disease allows for a 

distinction between disease and some other influences on 

persons which share the characteristic of being present 

independently of the will of the person involved. Such 

things as desires, drives, and motives appear to be present 

in a person independently of the will of that person and 

thus share some of the nonvoluntary nature of diseases. 

However, the effects of the presence of desire on the choice 

and action of the person involved is something which is 

typically within the control of the will. Although a person 

cannot choose which desires he has, he can typically choose 

on which desires he will act. Thus, the sort of desire 

which is typically present in persons is capable of being 

controlled at will when the question is that of the effects 

of the desire on the person. This type of control is not 

present when the influence which exists independently of the 

will is a disease. Diseases manifest their effects without 

being subject to willful control. Indeed, if a desire is^ 

such that it cannot be controlled at will, its presence is 

regarded as evidence of or part of a condition which is a 

prime candidate for a diseased condition. If other require-^ 

ments of the concept of disease were met, I submit that such 

a desire would properly be regarded as pathological. 
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In view of these considerations, a third requirement 

of the concept of disease may be formulated. I shall refer 

to this requirement as the "nonvoluntariness requirement." 

According to the nonvoluntariness requirement, both the 

presence and the manifestation of the effects of disease 

occur independently of the will of the afflicted person. 

The considerations examined thus far yield the claim 

that a disease is a nonvoluntary endogenous totality. 

However, it will be evident that these elements do not 

exhaust the essentials of the concept of disease; for many 

processes of the human body fit this description and yet do 

not constitute diseases. For instance, consider the 

process of maturation, say, with respect to the presence 

of hair on the body. As a child matures, certain changes 

occur within his or her body, and these changes result in 

the appearance of new body hair. This process is one which 

is internal and complex, and it is also one which does not 

occur voluntarily; but it is not a disease. The concept of 

disease, therefore, must involve some further elements. 

Two characteristics seem readily available to pro

vide a basis for distinguishing between diseases and non-

diseased conditions which satisfy the requirements elaborated 

thus far. Diseases are abnormal and are also undesirable. 

If this is so, processes such as the development of body 

hair do not constitute diseases. Unfortunately, neither of 

these two characteristics is particularly clear, for both 
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admit of a variety of interpretations. However, as I shall 

argue, both are essential to the concept of disease, and so 

both must be examined. Let us take abnormality first. 

The problem in the claim that a diseased condition 

is an abnormal condition lies in the determination of the 

norm from which deviation is to be measured. Abnormality, 

that is, is a kind of deviation from a norm, but in order 

to determine whether something is abnormal, it is necessary 

to identify the norm which is the reference point for 

measuring deviation. Abnormality is therefore relative to 

a given norm, and since there seems to be no reason to 

suppose that there is not some norm by reference to which 

every possible condition should be judged to be normal, it 

is necessary to identify the relevant norms if sense is to 

be made of the claim that any condition is abnormal. The 

problem presently at hand is that of determining what norm 

or norms are relevant to the determination of whether 

something constitutes a disease; if a diseased condition is 

an abnormal condition, from what norm or norms does the 

diseased condition deviate? 

There are two obvious candidates for the role of 

norm from which diseased deviations are measured. 

Regrettably, the obviousness of their candidacy is matched 

by the obviousness of their inadequacy. One possibility is 

that of measuring normality and abnormality by reference to 

statistical frequencies. By this criterion, the normal is 
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that which occurs most frequently, and the abnormal is that 

which occurs with least frequency; the normal is essentially 

equated with the usual and the abnormal with the unusual. 

However, this cannot be the norm from which diseased devia

tions are measured. The reason for this is that statistic 

norms can change in ways in which diseases do not. That is, 

statistical norms change as the characteristics of those by 

reference to whom the norms are established change. For 

instance, in 1965 persons in the United States who opposed 

the Vietnam war were statistically abnormal, while in 1972 

such persons were statistically normal. The statistical 

normality of diseases can change in the same way. If 

everyone contracted disease D, then D would become statis

tically normal, even if it had been statistically abnormal 

in the past. Even if the group measured includes human 

beings throughout their entire history, any condition, if 

giyen enough time, could become statistically normal. But 

diseases do not function in this way; a diseased condition 

would remain a diseased condition even if enough persons 

contracted it to make having it statistically normal. 

Statistical norms are therefore not the norms from which 

diseased deviations are measured, 

A second candidate for the norm being sought is the 

possibility of measuring normality and abnormality by 

reference to deviations from an ideal norm. On such an 

account, normality would consist in measuring up to this 
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ideal norm and abnormality would consist in falling short of 

this ideal. But this account is also inadequate for our 

purposes. The basic reason for this is that ideals repre

sent standards which are too high to be used as the basis 

for measuring diseased deviations. For consider the nature 

of an ideal. An ideal instance of something is that thing 

in its best, most excellent, or perfect state; an ideal is 

that than which no better is desired. Thus, if ideal norms 

were the basis for measurement of diseased deviations, only-

persons who were perfect with respect to the area in question 

would be free of disease. If, for example, the ideal state 

for an adult male is to have a full head of hair, the man 

who loses even a little of his hair would fall short of the 

ideal, and thus, on the account being considered, would be 

other than normal. Further, ideals are not necessarily 

restricted even to what is known to be possible for human 

beings; the ideal person might be one whose body contains 

processes which prevent his ever being overcome with un*-

pleasant states, and if this were the case all existing 

human beings would be abnormal. Ideal norms, therefore, 

cannot be the norms from which diseased deviations are 

measured, for such norms would lead to viewing persons as 

diseased when they are not. 

We are thus left without an obvious candidate for 

the role of norm from which diseased deviations are 

measured. It is possible at this point to leave the 
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question of the nature of the norms involved in diseased 

deviancy aside by claiming simply that these are socially 

established norms and that disease consists in falling below 

25 some socially established minimum. While there is no 

doubt more than an element of truth in these claims, it 

seems to me to be possible to say more about the nature of 

these norms, and so I shall hazard some further remarks on 

this issue. 

It seems to me to be possible to characterize the 

sort of norm from which diseased deviations are measured 

without allowing that just any socially established norm 

can play that role. I shall attempt to do this by pro

posing a norm which is essentially a synthesis of the notion 

of a statistical norm with the notion of an ideal norm. I 

shall call the resulting norm by the name "ideal-statistical 

norm," or, where abbreviation is appropriate, "I>S norm." 

It is my thesis that it is an I-S norm which figures into 

the concept of disease in an essential way; diseased 

deviations are deviations from an I-S norm. Since the 

explication of this claim requires the prior explication of 

Ir-S norms, let us now consider this sort of norm. 

25. Cf., e.g., Peter Sedgwick, "Illness: Mental and 
Otherwise," Hastings Center Studies, 1, No. 3 (1973) and 
Robert M. Veatch, "The Medical Models Its Nature and 
Problems," Hastings Center Studies 1, No. 3 (1973). See 
also Ruth Macklin, "Mental Health and Mental Illness: Some 
Problems of Definition and Concept Formation," Philosophy of 
Science 39 (1972). 



266 

What I have in mind with the notion of an ideal-

statistical norm can be introduced in the following way, 

although certain qualifications are immediately necessary. 

Suppose a certain group is studied over a period of time 

and it is possible to determine what is statistically normal 

for them at a number of different points in time; in such a 

case it is possible that what is statistically normal for 

them at one point is different from what is statistically 

normal for them at some other point in time. For instance, 

suppose that at t^^ the average height of a given group of 

people is five feet, and that later in their history at t 

the average height of people in the group is six feet. What 

is normal or average for the group has changed over time, 

but at each time it was possible to determine what was 

statistically normal at that time. Now if greater height 

is viewed by the group as desirable, the state of the group 

at t will be viewed as better than at t^. Moreover, if 

greater height is desirable and if the average height at t 

is greater than that at any other time in the group's 

history, then the state of the group at t is the best 

attained by that group. In these circumstances, a height 

of six feet is the best average attained by the group in 

question, and thus is the best, or ideal, statistical norm 

for that group; at any rate, this is true in one sense of 

the term "norm." 
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The limitations of this example are due primarily 

to the fact that it involves taking an arithmetic mean as 

the statistical norm. This is problematic because what is 

"normal" is not necessarily equivalent to what lies on the 

arithmetic mean. If the mean height of the members of a 

group is six feet, this does not mean that someone who is 

five feet ten inches is not of "normal" height. Even more 

significantly, it is possible that someone who fits the 

arithmetic mean with respect to some trait could be quite 

abnormal with respect to that trait. Suppose that half the 

members of some group are five feet tall and that the other 

half are seven feet tall; then the arithmetic mean height 

for that group is six feet; but in such a group a six-footer 

would be decidedly abnormal. The term "abnormal" thus has 

more to do with the frequency with which a thing occurs than 

with an arithmetic mean. If this is true for the term 

"abnormal," it is also true for the term "normal," at least 

in the sense of the latter in which it is the opposite of 

the former. Since the present concern is the elaboration of 

a conception of normality and abnormality which accords with 

the usage of those concepts in relation to disease, the use 

of something other than an arithmetic mean is necessary. 

There are perhaps many possible ways of describing 

conceptions which could be called by the terms "normal" and 

"abnormal" without doing serious violence to those terms; 

what I shall propose is a way of conceiving those terms 
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which is intended to accord with the way in which they are 

used in connection with the concept of disease. The fact 

that they are created with that design does not mean, how

ever, that their use must be restricted to this connection. 

On the contrary, what is proposed is a way of establishing 

a certain kind of norm which could be used as a standard in 

many areas; my claim is that it is^ used as a standard for 

the measurement of diseased deviations. The test of this 

claim is the way in which the proposed norm, the ideal-

statistical norm, captures the use of these terms as they 

are used in the discussion of disease. 

The notion of an ideal-statistical, or I-S, norm 

can be given a relatively formal characterization in the 

following way: For any generic characteristic C, and for 

any group G, the state or condition which is I-S normal for 

G with respect to C is the best I-S state or condition 

achieved by G with respect to C, where the I-S state or 

condition of G with respect to C at any given time is the 

best state with respect to C which has been attained at some 

time by virtually all members of G, and where the virtually 

complete attainment of this state is not the result of 

effort directed toward some specific goal. The basic idea 

behind the notion of an ideal-statistical norm is the idea 

that diseased deviations are measured by reference to what 

is the best or ideal state or condition which is known to be 

attainable on a widespread scale. An I-S norm is thus not 
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ideals which are unattainable by actual persons or which are 

attainable only by superior actual persons; an I-S norm is 

unlike a statistical norm in that the former does not 

necessarily vary as what is common, typical, or usual 

varies. An I-S norm can thus serve as the basis of measure

ment of diseased deviations without being subject to the 

difficulties involved in the use of these other types of 

norms for that purpose. But let us examine more closely the 

elements in the determination of what is normal in the 

ideal-statistical sense. 

The basic factor in the determination of what is 

I--S normal is the state of the group with respect to the 

characteristic in question at a specific time. Supposing 

for the moment that we are dealing with some specific time, 

the determination of the I-S norm requires that each member 

of the group at that time be studied to determine what is 

the best state each has attained with respect to the 

characteristic in question. The I-S state of the group at 

that time, then, is the best state with respect to the 

characteristic in question which has been attained by 

virtually all members of the group. There may be a better 

state than the I-S state, but it will not have been attained 

by virtually all, for in that case it would be the I-S 

state. This measurement also requires the use of the best 

state that each individual has attained, even if that 
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individual has subsequently fallen below it; thus, not 

everyone is necessarily in the I-S state at the time in 

question. But to determine the I-S state, the frequency 

with which each level is attained is established. In this 

computation, each individual is counted only for the best 

state he or she has attained and not for inferior states 

surpassed at other times. The best state which has been 

obtained by virtually everyone is the I-S state for that 

group at that time. 

After a determination has been made of the I-S 

state of the group in question at various periods of time, 

the results of these determinations are compared. The I*-S 

norm for the group is the best I-S state which has been 

attained by the group. This allows for consideration of 

variations in the group's I-S state which may occur through-^ 

out its history. The failure to allow for historical change 

in this area would result in the possibility of I--S norms 

being distorted by, for example, epidemics which happen to 

have occurred at the time in question. Also, the direct 

determination of the I-S norm through the single comparison 

of present and past members of the group would also allow 

possible distortions due to, for example, epidemics which 

are of extended duration. Thus, I-S states at various 

periods of time are compared and the best of these is the 

I-S norm for the group. 
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A qualification on the determination of the I-S 

state of the group at a given time is necessary to avoid 

certain other problems. The fact that virtually everyone 

at a given time has attained a certain state with respect 

to the characteristic in question must not be the result of 

a unified effort directed toward some specific goal. That 

is, it must not be the result of effort directed toward 

group improvement with respect to the characteristic in 

question, and it must not be a by-product of effort directed 

toward group improvement with respect to some characteristic 

other than the one in question. This requirement is neces

sary to prevent the I-S norm from being affected by inten

tional self-improvement programs which might be undertaken; 

the norms of disease would not be altered by such programs, 

and so the I-S norm must not be so altered. 

The goal of a self-improvement program can be 

understood as being one higher than the attainment of the 

norms from which diseased deviations are measured. The 

latter sort of norm is a minimum standard and it is possible 

to attempt to exceed it. Such effort may e directed toward 

what I shall call an "empirical ideal." An empirical ideal 

is the best state with respect to a given characteristic 

which has been observed to have been attained by any actual 

person. Thus, while an empirical ideal may be inferior to 

an ideal not restricted to the empirical, an empirical ideal 

may also be quite superior to the l»-S norm with respect to a 
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given characteristic. Self-improvement programs, therefore, 

may be directed toward the attainment of an empirical ideal, 

and the result of the effort may be superior to the I-S norm. 

Let us now consider how certain characteristics would 

be judged by reference to ideal-statistical norms. Suppose 

we examine what is I-S normal with respect to, say, the 

condition of a person's liver. To determine what condition 

of a person's liver is normal in this sense, various 

possible characteristics should be identified and ranked in 

order of desirability. For simplicity, let us consider only 

two possible liver conditions, (1) a condition of cirrhosis 

of the liver, and (2) a condition of freedom from cirrhosis 

of the liver or any other undesirable presence in that 

organ. Now, presumably everyone, or virtually everyone, 

has been free of cirrhosis of the liver at some time. If 

this is so, and if we make the seemingly safe assumption 

that freedom from cirrhosis of the liver is preferable to 

having it, then freedom from cirrhosis is the I--S normal 

condition of the liver. 

Freedom from cirrhosis is judged to be the I-S 

normal condition of the liver because it is the best condi

tion which has been attained on a nearly universal scale. 

Since freedom from cirrhosis is the best possible state with 

respect to the two being compared, it is unnecessary to 

consider all time periods in this case, because the I-S norm 

could be altered only by a possible better state. If the 
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best possible state is not attained in the time period 

examined, it is necessary to consider whether that state 

or any better state has been attained during any other 

time period. 

Since freedom from cirrhosis of the liver is I-S 

normal, it follows that the presence of cirrhosis is 

abnormal in the ideal-statistical sense. In general, any 

condition which falls below the minimum condition which is 

I-S normal is abnormal. In the example we have been con" 

sidering, there are only two possibilities, and since 

freedom from cirrhosis is 1-S normal, the presence of 

cirrhosis is I-S abnormal. In some other possible cases, 

the line between the I-S normal and the I-S abnormal will be 

vague, but the same relationship holds between them. This 

may be illustrated in another example. 

Suppose we wish to determine what is I^S normal with 

respect to IQ, Empirical study of the members of the group 

in question at a specific time yields, let us imagine, the 

following statistics. Using the best IQ scores each indir-

vidual has attained, the group contains 4% with IQs of 130 

or above, 26% with IQs of 110 to 129, 47% with IQs of 90 to 

109, 20% with 70 to 89, and 3% with IQs of 69 or below. 

Assuming, then, that having a higher IQ is more desirable, 

the possible characteristics with respect to IQ may be 

ranked in numerical order, the higher ones being the more 

desirable. In this case, none of the categories involved 
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contains a large enough share of the group to be considered 

the I-S state of the group. In such a case, the I-S norm 

may be determined by combining groupings and taking the best 

grouping which contains virtually everyone as the I-S norm. 

Given our statistics, the I-S norm with respect to IQ is 

7 0 and up, because this is the best grouping which contains 

virtually everyone in the population. The next better 

grouping-—that of 90 and above--contains only 77% of the 

population, not enough to be "virtually all," Of course, 

it is not actually possible to draw the line precisely at 

IQ of 70, for the statistics given involve somewhat 

arbitrarily chosen groupings. It may be, for example, that 

although 97% of the group has attained an IQ of 7 0 or above, 

it is also true that 96% have attained an IQ of 72 or above. 

The difference in the percentages is not sufficient to say 

that one, but not the other, counts as "virtually all." 

But, nevertheless, provided that no better results are 

obtained at any other time period, the I<-S norm with respect 

to IQ for the group is 70 and above. Accordingly, IQs 

clearly below 7 0 are I-S abnormal for this group. 

To complete this interpretation of the sense in 

which diseases are abnormal, it is necessary to specify the 

group by reference to which the ideal-statistical norms of 

disease are determined. It is my thesis that this norm is 

determined by reference to the group which consists of all 

human beings. When the question is that of the reference 
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class for diseases of human beings, the class of human 

beings constitutes the reference class. Similar claims 

could be made about diseases of other groups, e.g., animals 

or plants. Evidence for the claim that it is the group of 

all human beings which constitutes the reference class for 

diseases of human beings can be found in examples. For 

instance, suppose that a certain condition C afflicts most 

members of a group consisting of the inhabitants of a small, 

remote island. If this condition afflicts most of this 

group all of their lives and has similarly afflicted this 

group throughout their history, then the condition is I-S 

normal for that group. Yet I think that we would regard 

the condition as a disease, provided that the other require

ments of the concept are met and that virtually everyone in 

the rest of the world is not similarly afflicted. But if 

the reference class for disease is all human beings, then 

condition C is I-S abnormal, since virtually all human beings 

are sometimes free of it. Thus, determining I-S abnormality 

by reference to the class of all human beings yields the 

correct conclusion that the islanders in question do have a 

disease in condition C. On the other hand, suppose that a 

condition is I-S normal for the group of all human beings, 

but I-S abnormal for a small group of islanders. In such a 

case I think that we would not regard an islander who 

contracted the condition as diseased, even if the condition 

met all other requirements for the concept; instead, it 
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seems to be that we would regard the group of which this 

individual was a part as a superior group, one which dis

played an empirical ideal. Since this conclusion would 

result if the reference class for diseases of humans is all 

human beings, I conclude that that specification of the 

reference class is correct. 

Ideal-statistical norms, then, serve as the 

reference point for diseased deviations. Typically, the 

I-S norms which have to do with disease will be relatively 

clear-cut. This is because for any disease, the state of 

being free of that disease will be likely to be a state 

attained by virtually everyone, and so freedom from the 

disease will be I-S normal and having the disease will be 

I-S abnormal. This permits the addition of another require

ment, which I shall call the "abnormality requirement." 

According to the abnormality requirement, a disease is a 

condition which is abnormal in the ideal-statistical sense. 

There is an element in the notion of ideal-

statistical norms which reqijires further consideration. 

Part of what is involved in the determination of I-S norms 

is wholly a matter of empirical investigation: it must be 

determined how many persons in a group have attained a 

certain state. However, there is also an evaluative 

question in the determination of I-S norms: the I-S normal 

state with respect to a given characteristic is the best 

state with respect to that characteristic which has been 
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attained by the requisite proportion of the group in 

question. Ideal-statistical norms, therefore, involve 

evaluations of the desirability of various conditions, and 

since evaluative questions are often highly controversial, 

the significance of the evaluative nature of these norms 

must be considered. Accordingly, let us now consider the 

evaluative element in ideal-statistical norms and in the 

concept of disease. 

A diseased condition is an undesirable condition; 

this much follows from what has been said thus far. But 

what criteria are to be used in judging the undesirability 

of a condition? The religious man's judgment here may differ 

from that of the atheist, the artist's from that of the 

businessman, the communist's from that of the capitalist, the 

epicurean's from that of the ascetic: one man's evil is 

another man's good. Does this mean that the undesirability 

of disease is wholly a matter of the taste of the indi

viduals who judge it to be disease? The response to this 

problem requires some untangling of the question. 

It has been suggested by some writers that the 

concept of illness or disease involves the notion of a 

condition's being bad, harmful, or undesirable for the 

2 6 person who has it. This suggestion seems to me to be 

correct. If a given condition were not characteristically 

26. Jonathan Glover, Responsibility (New York: 
Humanities Press, 1970), p. 119; Antony Flew, Crime or 
Disease? (London: Macmillan, 1973), Chapter I, Section 9. 
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harmful or undesirable for the person who has it, and were 

harmful only to others, it would not be considered to be a 

disease. Thus, if the undesirability of disease is an 

undesirability for the person who has it, the criteria by 

which judgments of undesirability related to disease may be 

made can be restricted in that way. However, this does not 

eliminate the difficulties mentioned in the preceding 

paragraph, for judgments as to what is undesirable for any 

person are also highly subject to the influence of the 

tastes and peculiarities of those who make them. The 

problem is not resolved by this point. 

One possible response to the problem of lack of 

consensus as to what things are desirable is to simply 

accept it, allowing that undesirability is simply a matter 

of taste. On this view, the reference point for judgments 

of undesirability would be each individual's own preferences. 

A diseased condition would then be whatever conditions were 

undesirable for a person (provided other requirements are 

fulfilled) in light of the views of the person making the 

judgment. Then the same condition could be a disease for 

Jones but not for Smith, This view is incorrect, however, 

since the concept of disease simply does not function in 

this way. When we call a condition diseased, we do not 

mean that it is bad for the person who has it in light of 

the values of any particular individual. If cancer, for 

example, is a disease, it is a disease for anyone who has 
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it; the pecularities of some individual's views do not 

exempt him from this conclusion. The concept of disease 

is not relative to the judgments of individuals. 

An alternative to the view which makes the concept 

of disease individual-relative is a view which makes the 

concept relative to some group, e.g., the culture. On this 

view, to call some condition a disease is to say that it is 

bad for the person who has it, given the values of a 

particular culture. Then a condition considered a disease 

in one culture might not be so considered in another, and 

this would be consistent with the use of the concept of 

disease and with the facts, if such there be, of cultural 

relativity. But this approach fails for the same reason as 

does the individual-relative view: the concept of disease 

simply does not function in the way suggested by this view. 

When we say that a condition is diseased, we do not 

mean that it is bad or undesirable for him merely because 

it is so deemed by the values of his culture. On the 

contrary, we mean that it is a condition which is^ bad or 

undesirable for him. Qualifications about whose views are 

used in making this judgment are unnecessary. Such con

siderations may play a role in coming to the judgment that 

a condition is undesirable, but not as the final basis of 

the judgment. That is, the judgment would be something like 

"that is in fact bad for someone in this culture," and not 

something like "that is viewed by this culture as being bad 
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for some." Thus, when we describe a given condition as a 

disease when this view is not shared by every individual or 

every culture, we are saying that the dissident individuals 

or cultures are wrong. If these considerations are correct, 

a disease is a condition which is undesirable in some way 

for the person who has it. 

In practice, however, the distinction between what 

is undesirable and what is viewed as undesirable blurs, A 

diseased condition may be a condition which is undesirable 

for the person who has it, but when it comes to actually 

making judgments as to what is undesirable, the influence of 

the preferences of individuals and of cultures clearly 

seems to be present. Even if there is a correct answer to 

the question of whether or not a given condition is unr 

desirable, it may not be known to everyone, or anyone, who 

must make judgments involving that concept. The views of 

the individual making the judgment, however he obtained them 

and whatever their nature, are likely to influence and even 

determine his judgment. Thus, while the meaning of the term 

"disease" does not involve reference to the views of an 

individual or group, what actually comes to be called by 

that term is likely to be largely determined by what the 

persons in question believe, rather than by what is 

actually the case. 

Having thus recognized this possibility, I shall 

temporarily leave it aside. I should like next to consider 
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the question of mental disease. If disease as such has the 

characteristics here attributed to it, what implications 

does this have for that possible species of disease, mental 

disease? Upon consideration of this question, I shall 

return to the problem posed by the apparent relativity of 

judgments to the effect that a condition is undesirable and 

the consequent relativity of judgments that a condition is 

a diseased one. 

The Possibility of Mental Disease 

The concept of disease has been found to be 

characterized by the elements present in the nonyoluntari-

ness, endogeny, totality,, and abnormality requirements. Now 

there is nothing about any of these requirements which would 

prevent a mental condition from being categorized as a 

diseased condition. There is no reason why a mental condi

tion could not be one which the person who has it cannot 

control, which is internal, which is a totality, and which 

is abnormal in the ideal-statistical sense. Thus, if there 

is any reason why the concept of disease should not be 

applied to mental phenomena, it must be due to some aspect 

of the concept of disease which has not been distinguished 

in the foregoing. 

The only possible requirement that might rule out 

the possibility of mental disease which presents itself is 

the possibility that disease must be physical; nothing else 
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would seem to guarantee the elimination of the mental 

without the elimination of the physical. Something similar 

to this possibility has been suggested by at least one 

writer in a somewhat different, but closely related, 

2 7 context. And certainly it is true that some of the 

clearest cases of diseases are physical phenomena, Never-

theless, it seems to me that it is not plausible to take 

the meaning of "disease" to include a requirement that the 

condition in question by physical. 

Suppose we take an example of a disease which 

appears to be wholly physical, say, measles. Suppose 

that it is discovered that existing theories about the 

causes of measles are completely wrong and that in fact 

measles is caused by a certain mental condition. That is, 

suppose that it is discovered that the skin eruptions, 

fever, etc., which characterize measles are caused not by 

some virus or anything physical, but by a mental condition. 

In this situation it seems to me that we would not cease to 

regard measles as a disease; yet it is caused by a non-

physical phenomenon. Thus, it is not necessary that the 

causal aspect of a condition be physical for the condition 

to constitute a disease. 

Consider next another example of a disease which is 

largely physicals paresis. Suppose that, contrary to fact, 

27. Veatch, "The Medical Model," pp. 67-72. 
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paresis had only mental and behavioral symptoms and no 

physical ones. Suppose also that the causal aspects remain 

unchanged; that is, the symptoms are caused by syphilis of 

the central nervous system. Thus, we have a case in which 

nonphysical symptoms are caused by a physical condition. I 

submit that we would continue to regard paresis as a disease 

even if it had no physical symptoms. Thus, it is not 

necessary that the symptomatic aspects of a condition be 

physical for the condition to constitute a disease. 

These examples, of course, have been cases in which 

at least one element of the totality which constitutes a 

disease has been physical; either the causal aspect or the 

symptomatic aspect of each condition was physical. The 

remaining question is whether a condition can constitute a 

disease if it contains no physical aspects, if cause, signs 

and symptoms are all nonphysical. Suppose that we take 

the mental condition which causes measles in the above 

example and make it the cause of the mental and behavioral 

symptoms of paresis in the second example. We would then 

have a mental condition which causes nonphysical symptoms. 

I see no reason why such a condition should not be regarded 

as a disease, provided that the other requirements of the 

concept of disease are met. Reluctance to regard such a 

condition as a disease is due, I think, to doubt that mental 

phenomena can be identified and individuated sufficiently to 

justify claims that one mental condition causes another, or 
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to doubt that causality applies in the mental realm. But 

that is another matter; there seems to be nothing about the 

concept of disease which prevents its application to the 

nonphysical. 

If these considerations are correct, the possibility 

of mental disease does exist. Whether such diseases 

actually exist is of course an empirical question; I have 

argued merely that the concept of disease does not preclude 

such a possibility. Of course, this also is not to claim 

that everything which has been called "mental illness" or 

"mental disease" is properly so called; a condition is 

properly so called only if it satisfies the various require

ments of the concept discussed above. 

The Problem of Bias 

Let us now return to the problem briefly mentioned 

above: the problem resulting from the likelihood that 

judgments as to what things are undesirable will be unduely 

influenced by merely personal preferences. Although, as we 

have seen, the concept of disease does not involve dependence 

on the judgment of any group or individual but instead 

depends on what is actually the case, this is not true for 

judgments to the effect that a condition is a diseased 

condition, A person's judgments are dependent on what he 

believes to be the case, and what someone believes is not 

necessarily identical with what is actually the case. This 
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of course is true with respect to any area about which 

judgments may be made. In some areas (e.g., direct observa

tion of what is before us), however, there is so little 

disagreement in judgment that we have no positive reason to 

suppose that what we believe to be the case is not in fact 

the case, and we have no reason to regard this possible 

"gap" between belief and reality as a practical problem. 

On the other hand, in areas about which there is con

siderable disagreement in judgment, this "gap" can be a 

problem. For action seldom can await certitude and when 

affected parties disagree, action taken on the basis of 

disputed considerations will be unsatisfactory to more than 

a few. So if a potential patient thinks that he is un-

diseased while his examiner thinks that he is diseased, 

neither a program of treatment nor the lack of such a 

program will be acceptable to both. Further, since 

judgments concerning disease are dependent on judgments 

about what is desirable, judgments of the former sort are 

also subject to the controversies surrounding evaluative 

judgments, 

It would be an overstatement, however, to cl^im that 

all judgments about what constitutes disease are contro

versial, Of course they are not. But the noncontroversial 

judgments about disease are in areas in which the related 

judgments about what is desirable are also noncontroversial. 

The undesirable aspect.of many diseases is the fact that 
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they cause pain and, sometimes, eventual death. There is 

very little disagreement that pain and death are undesirable. 

True, some people sometimes choose to undergo pain and even 

death, but these are almost always cases in which pain and 

death are viewed as necessary means to a more important 

end; disagreement as to the intrinsic undesirability of 

pain and death are rare, and the fact that these are some

times considered to be instrumentally useful does not alter 

this claim about their intrinsic worth. Thus, because 

judgments about what is desirable and undesirable can be 

noncontroversial, so too can be judgments about what 

constitutes disease. 

The area in which evaluative judgments related to 

disease are most likely to be controversial is in the sphere 

of mental and behavioral phenomena. For this is the sphere 

which includes the moral, political, and ideological 

realms and thus the sometimes violent disagreements which 

characterize them; this is the sphere which prompted much 

of the aforementioned concern of Thomas Szasz about the 

concept of mental illness. The danger is that one man will 

regard another as diseased because of the differences 

between their moral, political, ideological, or religious 

outlooks. It is the danger that lurks behind judgments 

like "Anyone who thinks that must be crazy." This is a 

serious danger because of the possible consequences of being 

labeled diseased. If, as has been argued in the present 
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study, those who are diseased can sometimes be subjected to 

coercion not permitted on the nondiseased, being labeled 

as diseased can result in the loss of certain grounds on 

which to base objections to coercion. Further, the works 

of Szasz well illustrate the way in which our view of a 

person can change upon his being labeled diseased in a 

certain way. Thus, in these areas in which there is 

controversy as to what is desirable and what undesirable, 

the practical consequences can be important. 

It would be a mistake, however, to suppose that the 

problem here is entirely a matter of the lack of certain 

knowledge with respect to evaluative questions. For the 

problem could still exist even if such knowledge were avail

able. Suppose that John Doe holds the view that killing for 

his own interest is morally acceptable, and suppose that it 

is known that this view is incorrect. Even under these 

circumstances, it is still an open question whether Doe's 

holding of this view is due to disease or to something else. 

Doe might hold this view because of some mistake in reason

ing, because this is what he has been taught since he was a 

child, or because of some other reason which has nothing 

to do with disease. Thus, even if this possible "gap" 

between belief and reality did not exist, this would not 

necessarily eliminate the problem with which we are now 

concerned. 
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The essential problem here is the temptation of 

someone who is examining another to assume that views or 

behavior which are disapproved by the examiner are due to 

disease. This temptation exists in contexts in which an 

examiner disapproves of the views or behavior of the person 

being examined because the claim that a person's views or 

behavior are due to disease serves the dual purpose of con

demning the views or behavior as undesirable while also 

undermining their status as claims to be taken seriously. 

Since the views or behavior are brought on by disease, it 

may seem that they need not be viewed with the respect due 

to the views chosen by a fully healthy and competent 

rational person; and since disease is an undesirable condi

tion, it must be that views or behavior brought on by 

disease are also undesirable. Thus, for someone who dis

approves of another's views or behavior, there is a motive 

for claiming that those views or behavior are due to disease, 

since this provides a basis for their dismissal. The 

problem of this temptation to regard a person's views or 

behavior as signs or symptoms of disease merely because the 

views or behavior are disapproved I shall call "the problem 

of bias." 

The problem of bias is a significant one for the 

purposes of the present study because it introduces a new 

way in which the ethical requirements with which we have 

been concerned may be violated. We have found that these 
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ethical perspectives do, in some circumstances, permit 

taking coercive action with respect to a person who is 

diseased in certain ways. This permission is granted 

because the circumstances in which it is given are such that 

the demands of these ethical perspectives are not violated. 

However, since the circumstance in which special forms of 

coercion are permitted is a circumstance in which the 

offender is a diseased offender, the problem of bias intro

duces the possibility that the distinction between the 

diseased offender and the nondiseased offender is illusory. 

For if an offender may be judged a diseased offender merely 

because his offense is disapproved by his examiner (as is 

suggested by the problem of bias), the way he is categorized 

will be merely a function of the personal preference of the 

examiner, and thus will not be a distinction with moral 

significance. But if the distinction between the diseased 

and nondiseased offender cannot be maintained, the the 

differences in the way they may be treated cannot be de

fended on the basis of the supposed moral difference between 

these two sorts of offender. 

The problem of bias therefore demands that the 

judgment that an offender is a diseased offender be made 

for reasons which will be significant from the viewpoints 

of respect for persons and justice. Otherwise, the dif

ferent response to offending behavior which is based on that 

judgment will not be justifiable to the viewpoints in 
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question. The problem before us, then, is that of deter

mining the grounds on which the judgment that an offender is 

a diseased offender must be made if the significance of the 

distinction between the diseased and nondiseased offender is 

to be maintained. Let us now turn to that question. 

The concept of disease has a dual nature which 

allows the problem of bias to manifest itself in two ways. 

The conclusion that a person is diseased depends on two 

main types of judgments. The claim that the nonvoluntari

ness, endogeny, and totality requirements are satisfied 

depends on factual claims about causal connections and about 

the nature of the entities involved. An offender is a 

diseased offender only if his offense occurred because of 

some nonvoluntary internal condition, and it is a matter of 

empirical fact as to whether or not this is the case. How

ever, the claim that the abnormality requirement is satis

fied depends on an evaluative judgment to the effect that 

the condition in question is undesirable for the offender, 

as well as on factual claims about the occurrence of the 

condition. This evaluative sort of judgment does not seem 

to be a matter of empirical fact, and so constitutes a 

distinct element in reaching the conclusion that an offender 

is diseased. The problem of bias affects each type of claim 

in a different way, and so each demands independent con

sideration. 



291 

Consider the following sort of case. Suppose we 

have an offender, John Doe, who has committed an offense, 0. 

The authorities, of course, disapprove of Doe's having 

committed 0, and they may well regard 0 as undesirable not 

only for others but for Doe himself. One manifestation of 

the problem of bias is in the likelihood that the authorities 

will regard the offense as a condition satisfying the ab

normality requirement. Since behavior other than offending 

behavior will be something done by virtually everyone at 

some time, the only questionable step in regarding 0 as 
j 

| satisfying the abnormality requirement will be the claim 
| 
| that 0 is undesirable for Doe; but the authorities are 

j 

likely to claim that 0 _is undesirable because of the problem 

of bias. But this is not sufficient to come to the con

clusion that Doe is a diseased offender because of the other 

requirements. Let us consider what effect the problem of 

: bias has on these. 
1 
! If Doe is to be regarded as diseased, the non-

voluntariness, endogeny, and totality requirements must be 

satisfied. These requirements would be satisfied if Doe's 

offense were caused by some nonvoluntary internal condition 

which affects Doe. Ideally, of course, the question of 

whether or not Doe's offense has such an origin would be 

settled through empirical examination. Unfortunately, how

ever, such sophisticated knowledge of the causes of behavior 

is not often readily available, and it is in cases in which 
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no such knowledge is available that the problem of bias is 

most clearly evident. When there is no empirical informa

tion to settle the question of whether the offender's 

offense is due to a nonvoluntary internal condition, the 

problem of bias invites giving in to the temptation to 

assume that an offense is due to such a condition. And the 

less sympathy and understanding the examining authorities 

have for the sort of offense in question, the more likely 

the consequence that they will make this assumption. 

The problem of bias thus affects the factual claims 

on which the conclusion that an offender is a diseased 

offender rests in the following way. When the offense is 

viewed by the examiners in question as one which could only 

be committed by someone who has "something wrong" with him, 

the examiners may simply assume that the offense is due to a 

nonvoluntary internal condition and is thus the product of 

disease. But if an offender can be judged to be a diseased 

offender for this reason, the distinction between the 

diseased and nondiseased offender will lack the requisite 

moral significance because the categorization of offenders 

will be largely a function of the personal preferences of 

those in authority. The question before us, then, is that 

of whether there is a basis for this distinction which 

avoids this problem. 

The easiest way to avoid the problem of bias would 

be to require that no one be judged merely on the basis of 
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the occurrence of supposed signs or symptoms. That is, it 

could be required that no one be judged diseased merely 

because of the occurrence of something which may be thought 

to be caused by a disease. This would be to require that 

the causal aspect of the disease be identified and that the 

connection between it and the supposed signs and symptoms be 

established in a rigorous way. In the case of the diseased 

offender, it would have to be shown on the basis of 

empirical evidence that the offense is due to a nonvoluntary 

internal condition. Then the conclusion that an offender is 

diseased would have to be supported by evidence other than 

the disapproval of the offense which may be displayed by an 

examiner. The problem of bias would then be largely avoided 

because it would not be permissible to simply assume that an 

offense which is disapproved is due to a diseased condition. 

This way of avoiding the problem of bias, however, 

is unsatisfactory because it makes the requirements for 

concluding that someone is diseased too strong. To require 

that it actually be established that all of the requirements 

of the concept of disease are satisfied and that the causal 

connections be demonstrated showing how the requirements are 

satisfied is to require too much. This is so because some

times it is reasonable and ethically acceptable to conclude 

that someone is diseased when these requirements are not 

satisfied. This is so in cases in which the postulation of 
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the presence of disease is the only plausible explanation of 

the occurrence of certain conditions. 

Consider a case in which someone dies of unknown 

causes. In the death we have a possible effect of disease 

which requires explanation. Suppose that the circumstances 

surrounding this death provide evidence that it was not 

caused by the intentional act of any person or by any 

accident, nor was it a self-inflicted death. When other 

possible causes of the death are thus ruled out, the 

postulation of the presence of disease as the cause of death 

becomes increasingly plausible. The supposition that the 

person is diseased becomes even more plausible when there 

are also other possible signs and symptoms of disease which 

also seem to have no plausible explanation other than that 

of being caused by disease. If, for instance, the person's 

death was preceded by a period in which he suffered pain 

and inability to function in the way he had previously, and 

if these effects were not the result of any external cause 

nor of the person's mere decision, then the supposition that 

disease is the cause of these effects is quite plausible 

even if nothing is known about the nature of the cause and 

its connection with these effects. But if these facts are 

not known, then it is not known that the condition in 

question satisfies the requirements of the concept of 

disease and it is not known that the supposed causal 
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connections actually exist; yet it seems reasonable to 

assume that disease is present. 

If we may justifiably assume the presence of disease 

in a case such as that just described, this means that we 

need not know that the requirements of the concept of 

disease are satisfied in order to justifiably apply that 

concept to an actual case. All that seems to be necessary 

is that the postulation of the existence of disease be the 

only plausible explanation of the observed effects. At 

least, this is all that seems to be necessary to make 

reasonable, as opposed to morally justifiable, the viewing 

of someone as diseased. 

The moral acceptability of the supposition that 

disease is present in such cases is also defensible, how

ever. For if it is plausible to assume that disease is 

present, it is also plausible to assume that the require

ments of respect for persons and of justice interpreted 

through the original position are satisfied. We have seen 

that there is a moral difference between cases in which 

disease is present and those in which it is not. The prob

lem of bias, however, introduced the possibility that the 

difference between these categories is illusory because a 

person might be judged diseased merely because his examiner 

disapproves of his views or behavior. But when the con

clusion that someone is diseased must in addition be based 

on the plausibility of the claim that disease is the cause 
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and is justified only when there is no other plausible 

explanation, then the difference between the diseased and 

nondiseased categories is maintained because the conclusion 

that someone is diseased is not then based merely on dis

approval of views or behavior. One may be considered 

diseased only when disease is the only plausible explanation 

of the effects in question. 

In some cases, then, it is possible to justify the 

conclusion that a person is diseased on the basis of no more 

than the occurrence of certain effects and the consideration 

of plausible explanations of these effects. We have seen 

how this may be so when the effects in question involve a 

person who undergoes pain, incapacity, and eventual death, 

but what about the sort of case in which the only potential 

symptoms are certain views or behavior of the possibly 

diseased person? Since offenses will normally fall within 

the category of a person's views or behavior, this is the 

sort of case which is most important for the present 

concerns. 

Let us return to the case of John Doe, who commits 

0, which is disapproved by the authorities. The authorities 

believe that the fact that Doe committed 0 is undesirable 

for him, and are thus considering the possibility that Doe 

is diseased. To show that Doe is diseased in a way which 

would satisfy the requirements of respect for persons and of 

justice, however, the authorities must establish that the 



297 

offense 0 is not the result of a voluntary choice, but is 

caused by some nonvoluntary internal condition, or they 

must establish that such a condition is the only plausible 

explanation of 0. Thus, justifying the claim that Doe is 

diseased would require examination of the particular 

circumstances surrounding the case: the nature of his 

offense and of the possible explanations of his commission 

of it. The authorities would be justified in regarding Doe 

as diseased only if they can establish that his offense is 

due to a nonvoluntary internal condition or they can 

establish that in Doe's case the only plausible explanation 

of his offense is the presence of some nonvoluntary internal 

cause. Thus, where offenses serve as the supposed signs or 

symptoms, the same criteria apply and also serve to 

eliminate the problem of bias. 

It will be apparent that when an offense or, more 

generally, a person's views or behavior, form the basis of 

the judgment that someone is diseased, it will be difficult 

to satisfy the requirements of justifiably making such a 

judgment. The present state of psychological knowledge 

suggests that it will be very rare that the actual causes of 

a person's behavior or views can be identified, so judgments 

based on views or behavior are most likely to be justifiable 

only through the claim that disease is the only plausible 

explanation of them. But even this claim will be difficult 

to support. For it will be difficult to rule out the 
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possibility that the views or behavior might be voluntarily 

undertaken; establishing the plausibility of attributing 

such things to disease would require ruling out such other 

possible explanations as error, the influence of others, 

esoteric information, and so on. Hence, it is likely to be 

rare that attributions of disease will be established when a 

person's views or behavior serve as the only potential signs 

or symptoms of the disease. 

At this point a question might be raised as to why a 

person should be considered diseased only when the supposi

tion that he is diseased is the only plausible explanation 

of the effects in question. If the disease hypothesis is as 

plausible as some others and none can be established, why 

should not the disease hypothesis be considered as reason

able as the others? If there is this clear possibility that 

the person is diseased, it might seem that the present 

course would be to assume that the person is diseased. Then 

treatment could be instituted, guarding against possible 

harmful effects of the disease. 

The answer to this objection requires further 

reference to the problem of bias. If the supposition that 

the person is diseased is not the only plausible explanation 

of the effects in question, then the influence of the prob

lem of bias is not avoided. For if the examiner has a 

choice among two or more hypotheses, one of which is that 

the person is diseased, the problem of bias means that an 
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examiner may choose to regard someone as diseased for merely 

personal reasons, thus eliminating the distinction between 

the diseased and nondiseased offender. The only way in 

which the moral significance of this distinction can be 

maintained is for the disease hypothesis to be the only 

plausible one in the case in question. Otherwise, there is 

no guarantee that the judgment that someone is diseased will 

not be made for the wrong reasons, reasons which undermine 

the significance of the distinction. 

The distinction between the diseased and nondiseased 

offender is thus maintained through the requirement that the 

judgment that the factual claims necessary to the conclusion 

that the offender is diseased are satisfied be based on more 

than mere disapproval of the offense. If anything, in

cluding an offense, is to be regarded as a sign or symptom 

of disease and as a product of disease, the causal connec

tions must be the only plausible explanation of the effect 

in question. This conclusion has implications for the 

treatment of offenders at two main points. 

First, we have the question of the determination of 

whether an offender is diseased or nondiseased. A diseased 

offender is, in effect, one whose offense is considered to 

be a sign or symptom of disease. Because this offense will 

normally be disapproved by the authorities, the problem of 

bias means that they may simply assume that a particularly 

distasteful offense must be due to disease. But according 
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to the foregoing considerations, the claim that an offender 

is a diseased offender must be based not only on the 

occurrence of the offense, but also upon consideration of 

the possible explanations of that occurrence; an offender 

may be considered a diseased offender only when either his 

offense is known to be caused by a nonvoluntary internal 

condition or the supposition that it is so caused is the 

only plausible explanation of it. 

A second point at which the problem of bias mani

fests itself comes after it has been determined that the 

offender is a diseased offender. It is the problem of 

determining whether the diseased offender may be forced to 

submit to therapy for his disease. As we have seen, one way 

in which such coercion may be justified is through the 

Principle of Paternalism. That Principle would permit 

coercive therapy on the diseased offender when the offender's 

will is encumbered by the disease or some other factor and 

there is good evidence that the offender's unencumbered will 

would support coercive therapy. But there is another kind 

of case in which coercive therapy would be permissible. 

If the offender's refusal of therapy is the result 

of his disease, then it is not a decision which requires 

respect under the demands of respect for persons and of 

justice interpreted through the original position. In such 

a case, other considerations, such as the protection of 

others and perhaps even the cost of maintaining the diseased 
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offender in his diseased state, may be used to determine 

what should be done, provided that the ethical demands are 

not violated in some other way. But this is another 

situation in which the problem of bias arises. 

The problem of bias arises here because of the 

possibility that it may simply be assumed that the diseased 

offender's refusal of treatment is due to his disease. 

Avoidance of the problem of bias here requires that the 

possibility be allowed that some of the diseased offender's 

views and behavior are voluntarily chosen; restraint must be 

imposed on the grounds for viewing refusal of treatment as a 

product of disease. The refusal could be regarded as a 

product of disease if the connection between it and the 

disease were established, but again, this is an unlikely 

ideal. When the connections are not actually established, 

it is necessary that the only plausible explanation of the 

refusal be the influence of the disease. If the conclusion 

that the refusal is due to the disease is based on any 

weaker evidence, the problem of bias would not be avoided. 

Let us now turn to the question of the influence of 

the problem of bias on the evaluative claim which enters 

into the claim that someone is diseased. If someone is 

diseased, then his diseased condition is undesirable for 

2 8 him, at least intrinsically. Obviously a judgment that 

28. It is possible, of course, that an intrinsic
ally undesirable condition might have instrumental value. 
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something is undesirable for a person might be influenced by 

the merely personal preferences of the person making the 

judgment. Since to call a condition diseased is to say that 

it is undesirable for the person who has it, the judgment 

that someone is diseased may also be subject to the problem 

of bias in this way. This problem may arise even if all the 

other requirements of the concept of disease are satisfied; 

a nonvoluntary endogenous totality is not a disease unless 

it is also abnormal in the ideal-statistical sense, and it 

is not abnormal in that sense unless it is undesirable. So 

even if the influence of the problem of bias on the neces

sary factual claims can be avoided, it remains necessary to 

consider the influence of that problem on the evaluative 

claims. 

Since the problem of bias in this context is largely 

a problem of the tendency for a person simply to assume that 

he is right in his judgments of desirability, the problem 

could be avoided if there were some criteria for the deter

mination of what is desirable and what undesirable which are 

objective enough to avoid merely personal preferences on the 

part of the examiner of the possibly diseased offender. 

This, of course, takes us to the borders of pure ethical 

theory and leaves the impression that the solution to this 

aspect of the problem of bias is dependent on a solution to 

some of the notoriously insoluble problems of that branch of 

philosophy. This impression may be unfounded; it may be 
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that a solution to this problem could be worked out in terms 

of the ethical viewpoints with which we have been concerned, 

and that this is all that would be required. However, even 

this is unnecessary. 

The effect of the problem of bias on the evaluative 

aspect of judgments that someone is diseased is not crucial 

to the present study. It is not crucial to the present 

study because it is not part of what makes the distinction 

between the diseased and the nondiseased offender morally 

significant. What makes the nondiseased offender morally 

liable to punishment is the fact that he chooses to risk 

punishment by knowingly undertaking a course of action for 

which the state will attempt to punish him; the punishment 

of an offender who does not choose to take a risk is not 

justified in terms of the ethical perspectives in question. 

But then what makes the diseased offender different from the 

nondiseased is the fact that his offense is not voluntarily 

undertaken; it is due to a nonvoluntary internal condition 

and not to choices with their origin in the offender's 

essential character. Thus, the diseased offender is morally 

distinct from the nondiseased offender whenever the factual 

claims involved in the judgment that the offender is 

diseased are established; the evaluative claim involved in 

that judgment is irrelevant to the morally significant 

distinction. So only the influence of the problem of bias 

on the factual claims need concern us. This problem has 
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already been examined, and so the problem of bias may now be 

left behind. 

This way of avoiding the effect of the problem of 

bias on the evaluative aspect of disease judgments may raise 

some other questions, however. If what makes the diseased 

offender different from the nondiseased offender is the 

former's failure to knowingly undertake a risk of punishment, 

then why have we been concerned with the diseased offender 

rather than with what might be called the nonvoluntary 

offender? For surely there are persons other than the 

diseased who may engage in offending behavior without 

knowingly risking punishment. Should not we be concerned 

with this broader group rather than with a mere subset of it? 

It is true that some of what has been said here 

about the diseased offender would be true of a broader group 

of persons as well; it is even true that some of what may be 

said of the diseased offender applies to him only because he 

falls within such a broader group. Nevertheless, there is a 

reason for the focus on the diseased offender. We have been 

concerned with the use of therapeutic rehabilitation, and 

surely a core case in which the use of therapy would seem to 

be appropriate would be the case of an offender who is 

diseased. Disease, that is, calls for therapy, but this is 

not true of every case which may fall into the nonvoluntary 

category. If Doe commits an offense without knowing that 

it is an offense, and if he does not know this because the 
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authorities have not promulgated the law, then what is 

needed is not therapy on Doe but the promulgation of the 

law; this, however, involves no special focus on Doe above 

others who may not have committed this offense. The case of 

the diseased offender is important, then, because it is a 

clear case in which the use of therapy would be a plausible 

response to offending behavior. 

It is important that it be recognized, however, that 

therapy might be appropriate in some cases which would not 

ordinarily be called cases of disease. If, for example, 

Doe's brain is altered by a mad scientist so that Doe is 

caused to commit offenses, a therapeutic response might be 

appropriate although we would not normally call Doe's 

affliction a disease. Because of cases like this one it has 

not been necessary to provide sufficient conditions of the 

concept of disease. Such sufficient conditions would only 

serve to exclude from consideration cases which need not and 

should not be excluded. 

The necessary conditions of disease which have been 

discussed serve to identify cases in which therapy would be 

appropriate. The nonvoluntariness requirement eliminates 

cases in which punishment would be an acceptable response. 

The totality requirement serves to emphasize the need to 

show that there is a causal, or at least explanatory, 

connection between an offender's offense and some condition 

which affects him. The endogeny requirement serves to 
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eliminate cases for which therapy would not be appropriate 

because the offense is due to something other than an 

affliction of the offender. That is, if the offense occurs 

because of something which is not endogenous, then any 

response should be directed to the external origin and not 

to the offender. The abnormality requirement serves to 

eliminate cases in which the potentially treatable condition 

is not undesirable. Thus, when an offense occurs for 

reasons which satisfy these requirements, the therapeutic 

response is most clearly appropriate. 

Our conclusions concerning the foundation of 

judgments that an offender is diseased may now be summarized. 

An offense may be considered to be caused by disease, and 

thus the offender may be considered a diseased offender, 

only when one of the following two conditions is satisfied: 

(1) the offense is demonstrated to be the result of some 

nonvoluntary endogenous condition which afflicts the 

offender, or (2) the only plausible explanation of the 

occurrence of the offense is the supposition that it is the 

result of a nonvoluntary endogenous condition affecting the 

offender. Any case which fails to satisfy one of these two 

conditions either fails to fulfill one of the requirements 

of the concept of disease or it fails to meet the demands of 

respect for persons and justice interpreted through the 

original position. Only an offender who is judged to be 

diseased for reasons which satisfy these requirements can 
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be considered a diseased offender for purposes of the 

present study. 

Some Confirming Considerations 

I should like to conclude the present chapter on 

disease by briefly examining some considerations which serve 

the dual purpose of, on the one hand, allowing further 

explication of the conclusions presented above and, on the 

other, providing further evidence of the correctness of 

these conclusions through the display of the plausibility of 

their implications. I shall approach this through an exam

ination of some points raised by others concerning disease 

and," especially, mental disease. 

Joel Feinberg and the Special 
Nature of Mental Illness 

Joel Feinberg has argued that despite the plausi

bility of the view that mental illness has no independent 

significance for questions of responsibility, there remain 

important reasons for supposing that mental illness does 

provide a kind of excuse not reducible to compulsion or 

29 ignorance. He defends this view through a consideration 

of some cases in which the responsibility of persons of 

questionable mental health seems to be lacking, but in which 

it is not plausible to regard them as under compulsion or in 

29. Joel Feinberg, "What is So Special About Mental 
Illness?", in Doing and Deserving (Princeton: Princeton 
University Press, 1970). 
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ignorance. While I agree with Feinberg's main thesis that 

mental illness can provide a third kind of excuse, it seems 

to me that his discussion misrepresents the nature of mental 

illness and the reason why it constitutes a distinct kind of 

excuse. 

In order to show how the mentally ill offender 

differs from the "normal" offender, Feinberg describes a 

variety of differences which he finds between these two 

classes. These differences are necessary to vindicate the 

assumption that there is a moral difference between the 

normal and the mentally ill offender. Feinberg cites as the 

most important of such differences the way in which the 

mentally ill offender's actions appear, even to him, to 

fail to be for the interests of anyone including the 

offender himself, the way in which these actions are in

coherent in the sense of not "fitting in" with the 

offender's other actions and desires, and the way in which 

this sort of offender will lack insight into his own 

30 motives. I should like to suggest that while it may be 

that some mentally ill offenders fit this description, these 

characteristics do not uniquely identify the mentally ill 

offender. 

Feinberg imagines himself confronted with mentally 

ill offenders who are altogether too cooperative. His 

30. Ibid., Section II. 



309 

examples each involve persons who do not fully embrace the 

actions for which they are judged mentally ill. His child 

molester "has no understanding of his own motivation and 

31 often regrets that his tastes are so odd." His exhibi

tionist also does not understand himself, and the implica-

32 tions of his behavior "trouble him much." His klepto-

33 maniac pays a "great price in anxiety," and his brassiere 

fetishist "will confess himself as puzzled" by his be

havior. But what if such persons were not troubled or 

puzzled by their behavior? What if the kleptomaniac finds 

his collection of "worthless junk" quite satisfying and 

reacts to others' bewilderment with the indignation of one 

who feels he is being unjustly criticized? He might well 

defend his pursuit as being as interested and sensible as 

that of anyone who seeks something he finds intrinsically 

satisfying. He might argue that his activity is thus on a 

par with that of someone who likes, say, classical music or 

ballet. There is no a priori reason to suppose that the 

"mentally ill" will be as cooperative as Feinberg imagines 

them. 

31. Ibid., p. 280. 

32. Ibid., p. 281. 

33. Ibid. 

34. Ibid. 
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If the mentally ill offender is not necessarily co

operative in this way, Feinberg has not identified the 

morally significant characteristics of that group. For if 

the puzzled kleptomaniac should be excused, should not also 

the self-satisfied one? To put the point loosely but I 

think clearly: The puzzled kleptomaniac is at least sane 

enough to realize that his behavior is crazy; the self-

satisfied kleptomaniac is so crazy that he does not even 

recognize his own craziness. Surely, if anything, the 

former has a better chance than the latter to stop himself 

from committing offenses. But then if mental illness 

constitutes an excuse, it is not because the mentally ill 

actions are not interested in any sense, for the actions of 

the self-satisfied mentally ill person appear to him to be 

interested. 

The offender's alleged lack of insight into his own 

motives also does not seem to be a characteristic uniquely 

present in the mentally ill. Feinberg suggests that the 

mentally ill person "will be radically and fundamentally 

benighted about the source of the appeal in his immediate 

objectives, and the truth will be hid from his view by an 

35 internal iron curtain." But what Feinberg says in this 

connection about his mentally ill offenders could equally 

well be true of, say, the mountain climber, whose "true" 

35. Ibid., p. 289. 
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motivation could surely also be the desire to affirm his 

masculinity. Lack of insight into oneself is surely not a 

fault of which the normal person is necessarily free. 

Feinberg comes closest to identifying what seems to 

be the correct basis of the distinction between the mentally 

ill offender and the normal offender in his discussion of 

the incoherence of former's behavior. This is when he says 

that the desires on which the mentally ill person acts are 

"not fully expressive of their owner's essential charac-

3 6 
ter." But Feinberg develops the point in an unacceptable 

way. His claim is that the motives of the mentally ill "do 

not fit together and make a coherent whole because one kind 

of desire, conspicuous as a sore thumb, keeps getting in the 

37 way." Again Feinberg mentions a characteristic which may 

be true of many mentally ill persons, but which surely is 

not necessarily true of such persons. For might not the 

motives which generate the questionable behavior completely 

dominate the mentally ill person? For instance, our 

kleptomaniac's entire life might be devoted to the collection 

of assorted odds and ends; if he is a iself-satisfied 

kleptomaniac, rather than the puzzled one to whom Feinberg 

confines his attention, no incoherence of motives will 

manifest itself because any contrary motives will not 

36. Ibid., p. 288. 

37, Ibid., p. 287, 
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receive expression. But surely even Feinberg himself would 

not wish to deny either that the self-satisfied klepto

maniac is mentally ill or that he should not be held 

responsible, 

I submit that Feinberg*s difficulties are due to his 

confusing of factors which are properly regarded as 

evidence of the presence of mental illness with factors 

which constitute essentials of mental illness„ The con

siderations presented in the present study would suggest 

that the distinction between the mentally ill offender and 

the normal offender is properly drawn by reference to 

whether the offense occurs because of some nonvoluntary 

internal condition or is a voluntary product of the 

3 8 offender's essential character. If the correct explana

tion of the occurrence of the offense requires reference to 

a nonvoluntary internal condition and the other requirements 

of the concept of disease are satisfied, the offender may be 

regarded as a diseased offender; if, however, the correct 

explanation of the offense can be made simple in terms of 

the beliefs and value preferences of the offender, he may be 

regarded as a nondiseased offender. The considerations 

Feinberg discusses, then, would constitute evidence of the 

nonvoluntary nature of the offense. If the offender himself 

sees his offense as not interested at all, if the motive is 

38. In addition to earlier sections of the present 
chapter, see above pages 131-^136. 
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not compatible with the offender's other motives, if the 

offender does not understand his own offense, this would 

constitute evidence that the offense is the product of a 

nonvoluntary internal condition, since in such cases the 

offender himself seems to regard his offense as non

voluntary. But we have seen that these considerations 

are not essential to the notion of mental illness. 

If, as I have suggested, what is essential to the 

notion of a diseased offender is that the offense be the 

nonvoluntary product of an internal condition which affects 

the offender, does it remain the case that mental illness 

is, in Feinberg's sense, special? It does seem that 

compulsion and ignorance still fail to capture the essen

tials of the matter. The diseased offender need not be 

ignorant, and his offense need not be compelled by his 

disease, but merely caused by it. Thus, if the diseased 

offender is to be excused, it must be for some other reason 

than these. We have seen above how the ethical perspectives 

of the present study would view the diseased offender; 

intuitivelyf he should be excused because his case falls 

under the truism that one is not responsible for actions 

other than his own actions? the offenses of the diseased 

offender are not his in an important sense, and so he should 

be excused. Thus, disease can constitute a third sort of 

excuse. 
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I should like to close my consideration of Feinberg 

with two further points. First, it will be noticed that 

there is an inconsistency between my use of the term 

"voluntary" and Feinberg's use of that term. He regards 

his problematic cases as ones in which the criminal conduct 

is both voluntary and sick, while I have described these as 

cases in which the conduct is nonvoluntary. This, however, 

is simply a difference in the use of the terms, Feinberg 

uses the term in the "Aristotelian" sense, according to 

which an action fails to be voluntary if it is "the result 

3 9 of compulsion, or . . . done in ignorance." It is only in 

this sense that Feinberg claims the cases in question to be 

voluntary, and since 1 am using the term in a narrower 

sense, there is no genuine conflict between us on this point. 

Second, it will be noticed that in order to answer 

Feinberg's question about what distinguishes the normal 

offender from the mentally ill offender I have referred to 

the category of the diseased offender, as that concept has 

been used throughout the present study. But this category 

is not restricted to the mentally ill. In consequence, any 

disease-caused offense, whether or not the disease is 

"mental," would be grounds for excuse. Unless mental ill^ 

ness is defined as any illness which has behavioral conser 

quences, it is disease as such and not specifically mental 

39. Feinberg, "Mental Illness," in Doing and 
Deserving, p. 274. 
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disease which is significant for questions of responsi

bility. 

Durham-related Objections and Replies 

Of the traditional tests for criminal insanity, the 

view I have taken here bears the closest relationship to 

the Durham test, according to which "an accused is not 

criminally responsible if his unlawful act was the product 

40 
of mental disease or mental defect." There are certain 

differences, to be sure. For one thing, I have not been 

primarily concerned with criminal responsibility; more 

importantly, the view I have been advocating relies on the 

notion of disease rather than mental disease: one is not 

responsible on my view if the act is due to any sort of 

disease, mental or otherwise. Nevertheless, the fact that 

my view is like the Durham test in its concern with which 

explanation of the behavior in question in terms of a certain 

kind of origin means that my view may be subject to some of 

the same criticisms as have been made against the Durham 

ruling. 

One ground on which the Durham test has been 

criticized is that of its failure to provide ^n adequate 

definition of the term "mental illness" which plays so 

crucial a role in the application of the test; because of 

40. Durham v. US, 214 F2d 862, 45 ALR2d 1430 
(Annotated), 1954. 
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41 this failure, the rule has been considered too vague. The 

view here advocated, however, does not rely on the notion of 

mental disease, but instead on the notion of disease. 

Further, the term "disease" has not been left undefined; 

criteria for the determination of whether that concept 

applies in a given case have been provided, 

Durham has also been criticized because of its 

reliance on the claim that the act is a product of mental 

disease. Herbert Fingarette complains that "the Durham 

42 term 'product' seems a bit too insistently causal." The 

view here advocated, however, does not insist that the 

question be asked in strictly causal terms. The basic 

question, on my view, is that of what is the correct 

explanation of the occurrence of the offense? this is 

compatible with explanations made not merely in terms of 

causes, but also in terms of reasons. I can see no reason 

to restrict the sort of explanation involved to one sort or 

the other, even if they are fundamentally distinct sorts. 

Another sort of objection is voiced by Jonathan 

Glover, In discussing the Durham rule, he claims that it 

is open to obvious objections. How great a causal 
role must mental disease play for an unlawful act 
to be its "product"? Why should all acts caused 

41. See, e.g., Herbert Fingarette, The Meaning of 
Criminal Insanity (Berkeley: University of California Press, 
1972), pp. 128, 173-174. 

42. Ibid., p. 248. 
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by mental illness go unpunished? Normally we think 
mental illness relevant to responsibility because 
it involves impaired capacities, but the Durham 
Rule by^-passes all questions of capacity. In doing 
so, it omits a crucial stage of the argument needed 
to justify waiving punishment that would normally 
be administered. ^ 

Glover thus thinks that incapacity is the crucial question 

for responsibility. If he is right about this, the view 

here advanced is incorrect because it, like Durham, by--

passes questions of capacity. 

But I think it is doubtful that incapacity is the 

crucial question that Glover thinks it is. Consider another 

sort of case. Suppose that White walks up to Black and, 

without warning, takes Black's arm and slaps Green in the 

face with Black's hand. Black is surely not responsible 

for having slapped Green because the slapping occurred 

because of what White did. Here is a case, then, in which 

we could say that the objectionable act is a product of 

White's decisions. But is it necessary to consider Black's 

capacity to resist White in order to conclude that Black 

is not responsible? Surely not. For Black may well have 

had the capacity to resist White; Black may be twice as 

strong as White and quite capable of preventing him from 

exercising such control. But surely in the circumstances 

described White retains full responsibility for the 

43, Glover, Responsibility, p. 127. 
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slapping. The correct explanation of the act's occurrence 

involves no reference to Black's choices or decisions. 

In the case of mental illness, the mentally ill 

person is not responsible because the offense does not occur 

because of his choices or decisions, but because of the 

disease. This can be true even if the mentally ill person 

has the capacity to resist the effects of the disease; the 

position of the mentally ill person is analogous to that of 

Black. Without the opportunity to resist the disease 

(White), the mentally ill person (Black) is not responsible 

for the consequences, even if each had the capacity to 

resist. Thus, while incapacity may be sufficient for non-

responsibility, it is not necessary for it. Glover's 

objection, therefore, does not show that the present view 

is incorrect. 

The Criteria of Szasz and Wootton 

Our concern over the concept of disease was 

generated in large part by worries about that and related 

concepts which have been presented by Thomas Szasz and 

Barbara Wootton. It is now possible to return to those 

worries to determine whether the view of the diseased 

offender presented in the present chapter is also subject 

to them. Three criteria were derived from their work, and 

they may now be applied to the present study. 
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According to the first requirement so derived, any 

conception of disease should be considered inadequate if it 

allows a person to be judged diseased solely because of his 

deviation from moral, political, or ideological norms. The 

view of disease I have advanced does not violate this 

requirement because it allows someone to be considered 

diseased only if his views are known to be products of a 

nonvoluntary internal condition or the only plausible 

explanation of his views is that they are products of such 

a condition. Thus, at a minimum, a person could be judged 

diseased only because there is no other plausible explana

tion of his views or behavior, not merely because his views 

or behavior are deviant. 

According to the second requirement, any conception 

of disease should be considered inadequate if it defines 

disease solely in terms of the behavior to be explained. 

This requirement is obviously not violated since disease 

has been characterized in terms of requirements which do not 

refer to behavior. In cases in which behavior is supposed 

to be a symptom of disease, the disease must also involve 

a nonvoluntary internal condition and so is not defined 

solely in terms of behavior. 

According to the third requirement, any conception 

of disease should be considered inadequate if it allows a 

person to be considered diseased solely on the basis of an 

examination of the behavior to be explained. This 
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requirement is not violated because of the fact that the 

present view requires that, in addition to an examination 

of the behavior, the plausibility of all possible explana

tions of the behavior must also be examined. A person 

cannot be judged diseased without such an examination, and 

so this requirement is satisfied. 



CHAPTER V 

CONSENT 

In the foregoing chapters it has been determined 

that the only circumstances under which therapy may be 

coercively imposed on the offender are those in which the 

offender's refusal to submit to therapy is due to a choice 

which is encumbered by some factor such as a disease. If 

this were the only circumstance in which therapy could be 

used on the offender, the therapeutic response to offending 

behavior would clearly be quite limited in its potential: 

only a fraction of even the class of diseased offenders 

could be handled therapeutically. However, the possibility 

remains open that offenders may voluntarily submit to 

therapy. An offender whose offending behavior was caused by 

some disease well might wish to be cured of the disease. 

The mere fact that one has a disease creates a presumption 

in favor of the use of therapy since a diseased condition 

is, by definition, intrinsically undesirable. Except under 

the circumstances mentioned above, this presumption is out

weighed by an offender's refusal to undergo therapy. But 

when the offender agrees to therapy, there is no basis for 

prohibiting its use. Thus, therapeutic procedures performed 

321 
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with the consent of the offender allow for a wider potential 

use of the therapeutic response. 

The apparent simplicity of this sort of case, is 

unfortunately, illusory. For what is to constitute consent? 

Normally we think of consenting as an empirically observable 

linguistic act. For instance, Jones asks Smith "May I 

borrow your car?" and Smith replies "Yes, you may." Smith 

has consented to allowing Jones to use his (Smith's) car, 

and in this example Smith's consent could have been observed 

by anyone present during the above exchange. We have in 

this case a kind of consent which is the expression of 

Smith's empirical will.1 Consent which is the expression of 

a person's empirical will I shall call empirical consent. 

So what is observable in our example is Smith's empirical 

consent to Jones's borrowing of his (Smith's) car, and this 

empirical consent seems to be precisely what Jones needs to 

justify his use of Smith's car. But it is not difficult to 

find cases in which empirical consent is not so obviously 

adequate. 

Consider the following case. John Doe is in

carcerated in a prison which is controlled by authorities 

who wish to have their prisoners submit to participation in 

a dangerous experiment which must be performed on human 

subjects. The authorities approach Doe with the request 

1. See above, pp. 193-194. 
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that he consent to being a participant in the experiment, 

but Doe refuses. The authorities then have Doe beaten by 

the guards. It is then suggested to Doe that unless he 

consents to the experiment he may expect similar beatings 

daily. Doe still refuses. But after a week of such treat

ment, Doe's will is broken; he consents to the treatment, 

signing whatever forms the authorities put before him. 

In this example, Doe has given his empirical consent; 

yet it is clear that the actions of the authorities with 

respect to Doe are at least as morally objectionable as they 

would have been if the authorities had simply forced Doe to 

submit to the experimentation without bothering to obtain 

his consent. In the case of Jones and Smith above, empiri

cal consent seems to make for an important moral difference, 

but in Doe's case it does not. The obvious difference 

between the two cases lies in the fact that Doe was forced 

to consent while Smith was not; the fact that this dif

ference exists casts serious doubt on the assumption that 

empirical consent is what is important in cases in which 

consent is relevant to the moral justification of some 

course of action. 

If empirical consent is not always sufficient to 

constitute a moral difference between cases in which it is 

given and cases in which it is not, then the class of 

offenders who may be handled therapeutically is not one 

which is identifiable in any obvious way; whether a person 
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gives his empirical consent is easily determined; it is not 

even clear what other sorts of consent there might be, let 

along how they might be identified as such. Thus, since 

the class of consenting offenders is an important one for 

the purposes of the approach to therapeutic rehabilitation 

presented in the present study, the basis for regarding a 

person as having consented in a morally relevant sense must 

be determined. 

The Moral Significance of Consent 

It may be possible to determine the correct basis 

of the morally relevant sort of consent by first considering 

the moral function of consent. Consent, that is, seems to 

serve a certain moral purpose, and so the morally relevant 

sort of consent should be that which serves the moral 

purpose in question. We therefore need to know why consent 

is morally important. 

Consider a case in which a person performs some 

action without obtaining the consent of anyone. John Doe 

performs action A without concerning himself with what any

one else might have to say about it. Is Doe's action 

morally objectionable? Surely not necessarily. For many 

possible instantiations of this situation involve nothing 

which any reasonable person would regard as morally ob

jectionable. If A is something like drinking a cup of 
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coffee, riding a bicycle, or writing a letter, the question 

of whether anyone consents to A seems quite unimportant. 

Compare the situation if A is modified in certain 

ways. Suppose that A is the drinking of Smith's coffee, the 

riding of Smith's bicycle, or the writing of a letter to 

Smith's employer saying that Smith is quitting his job. In 

these cases it does seem important for Doe to obtain Smith's 

consent before doing A, and this seems to be because without 

the consent Doe's action is morally objectionable. It 

seems, then, that consent can make the difference between a 

morally acceptable and a morally objectionable action, and 

that it makes this difference in circumstances in which the 

action would be morally objectionable without the consent. 

If consent thus can serve to render an otherwise 

morally objectionable action unobjectionable, it remains to 

consider how and why it serves this purpose. If this prob

lem can be solved, it should be possible to determine what 

sort of consent serves this purpose. For our purposes, this 

is a problem which must be approached from the perspectives 

of the moral viewpoints with which we have been concerned. 

Consider first the viewpoint of respect for persons. 

Suppose that Doe wants to perform some medical tests on 

Smith. If Doe performs these tests without obtaining prior 

permission from Smith, Doe's action is objectionable as a 

violation of the demands of respect for persons because Doe 

fails to allow Smith to determine for himself whether he 
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will undergo the tests and thus his action would be an 

instance of failing to allow a person to determine for 

himself what happens to him. On the other hand, if Doe .does 

obtain Smith's permission to perform the tests, it is not 

possible to make this objection to Doe's action. Thus, 

sometimes obtaining a person's consent is necessary to avoid 

not treating that person as a person. 

Consider the same situation from the viewpoint of 

the original position. Parties in the original position 

would not choose to allow someone like Doe to perform 

actions which affect others without obtaining the permission 

of those affected because this would be to allow themselves 

to be used in ways which could adversely affect their 

interests; it would be like giving a signed blank check to 

someone who might wish to take unfair advantage of the 

privilege. Maximum protection of the interests of the 

parties in the original position could be obtained through 

a rule which allowed behavior like that of Doe only if the 

consent of the affected parties is obtained. Such a rule 

would allow the affected party the right to decide in each 

case whether the proposed action would be to his advantage. 

To prohibit actions affecting others even when their consent 

is obtained would be to disallow a possible way of pro

moting one's interests, viz., through another person acting 

as one's agent. Thus, consent is also necessary to avoid 
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the violation of the demands of justice interpreted through 

the original position. 

Now we must consider what sort of consent is in

volved in these demands for consent prior to certain kinds 

of actions. It will be helpful here to recall that the 

problem of paternalism discussed in an earlier chapter bears 

a close relationship to this problem. In discussing pater

nalism, it was found that our ethical perspectives require 

reliance on a person's unencumbered empirical will rather 

than on his or her empirical will as it happens to be at 

2 any given time. Since empirical consent is the expression 

of one's empirical will, empirical consent is not neces

sarily decisive; instead, the consistent application of 

our previous conclusions suggests that unencumbered 

empirical consent should be taken as decisive since this 

sort of consent is the expression of a person's unencumbered 

empirical will. 

Our earlier discussion of the problems of pater

nalism thus provides some guidance relevant to the problem 

of consent. Indeed, the standard sort of case in which 

paternalism would be permitted an be regarded as a case in 

which a person paternalistically coerced gives his unen

cumbered consent to being coerced. The paternalistic 

coercion of Jones, for instance, is justified only if 

2. Above, pp. 203-216. 
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Jones's hypothetical unencumbered will is supportive of the 

intervention, but if his hypothetical unencumbered will is 

supportive of the intervention, then one may say that he 

gives his hypothetical unencumbered consent to it. Thus 

cases in which paternalism is justified may be viewed as 

cases in which the morally relevant sort of consent would be 

given. 

Our earlier concern, however, has been with the sort 

of case in which no empirical consent to a given procedure 

has been given. We found that the Principle of Paternalism 

permits the imposition of therapy, for example, in some 

cases, despite the lack of empirical consent. By contrast, 

we are presently concerned with cases in which empirical 

consent is given, but in which it seems inappropriate to 

accept it. We are now concerned with cases like that 

mentioned above in which an incarcerated John Doe is forced 

to give his empirical consent to being subjected to experi

mental tests, cases in which empirical consent seems clearly 

irrelevant. How does the Principle of Paternalism apply to 

cases like this one? 

Answering this question requires further examination 

of the circumstances with which we are now concerned. That 

is, it requires examination of the sort of case in which an 

offender gives empirical consent to being subjected to 

therapy, but in which the fact that consent has been given 

seems not to have made the use of therapy morally acceptable. 
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The Refusal to Accept Consent 

Let us examine the nature of the case in which 

consent is given to some course of action, but in which the 

course of action is nonetheless prohibited. Suppose that 

Doctor Jones wishes to perform some therapy on John Doe who 

is the doctor's patient, and suppose that Doe gives his 

empirical consent to the procedure, signing legal documents 

to that effect and verbally expressing his desire to undergo 

the therapy- If under these circumstances some third party 

intervenes by attempting to prevent Dr. Jones from per

forming the therapy on Doe, the third party would be re

quired to justify this intervention because it would appear 

to be objectionable in terms of both the demands of respect 

for persons and those of justice interpreted through the 

original position. The intervention would be a failure to 

allow Doe and the doctor to determine for themselves what 

they will do or what will happen to them and it would be 

contrary to the desire of the parties in the original 

position to be allowed to do what they conceive to be for 

their own best interests. Because such interventions are 

thus normally objectionable to these viewpoints, they would 

require justification if they are ever to be permitted. 

The sort of case which causes one to be reluctant to 

accept empirical consent as the morally decisive sort of 

consent is a case which is like that of Doe and Dr. Jones. 

That is, if Doe's empirical consent were not accepted 
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because Dr. Jones had threatened Doe with beatings in order 

to obtain his empirical consent, this would be a case in 

which an intervening third party would be failing to allow 

Doe and Dr. Jones to act in accord with their own empirical 

choices. The same is true generally of cases which cause 

one to be reluctant to rely on empirical consent; if the 

empirical consent is obtained through deception, by keeping 

the affected person ignorant of important relevant facts, or 

by forcing the person to make his decision while under great 

stress, it seems doubtful that the empirical consent should 

be accepted. But if this intuition is to play a role in the 

view of therapeutic rehabilitation taken by the present 

study, it must be justified in terms of the ethical per

spectives with which we have been concerned. This involves 

justifying the refusal to accept the empirical consent of 

parties in the position of Doe in our example. 

It is my thesis that the refusal to accept empirical 

consent in cases such as those in which doing so seems 

objectionable can be justified in terms of the Principle of 

Paternalism and thus can be justified in terms of the 

ethical perspectives with which we have been concerned. 

This may seem a questionable thesis because it may seem that 

the Principle of Paternalism does not apply to the kind of 

case in question; paternalism, after all, seems normally to 

involve forcing persons to do things they say they do not 

want to do, and not to involve refusing to accept the 
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permissions they grant. Nevertheless, the Principle of 

Paternalism does apply. 

There seem to be two main reasons why the refusal to 

accept empirical consent may appear not to involve paternal

istic considerations. First, if we interfere with, say, Dr. 

Jones's use of therapy on John Doe, it seems that the person 

coerced, the person prevented from doing what he wants to 

do, is Jones, not Doe. The interference would be directed 

at preventing the actions of Jones. But there is no 

question here of interfering to benefit Jones; the benefit, 

if any, belongs to Doe who is, for example, undergoing the 

therapy only because he has been forced to give his 

empirical consent. But this view fails to allow for the 

fact that in giving his empirical consent to Jones's 

actions, Doe in some sense makes Jones his agent; Doe will 

obtain the object of his empirical choice through the 

actions of Jones. Thus, the interference with Jones is also 

an interference with the empirical choices of Doe; it is a 

failure to allow Doe's empirical choices to determine what 

happens to him. The interference with Jones prevents Doe 

from obtaining what he empirically wants, and so Doe is 

coerced, even if only indirectly. 

Second, the kind of case in which the refusal to 

accept empirical consent seems most clearly justified may 

appear not to be paternalistic because in such cases the 

direction of the person's unencumbered consent is so obvious. 
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If, for instance, we are dealing with a case in which some

one like Doe gives his empirical consent only because of 

beatings and the threat of more beatings, it may be quite 

clear that Doe's unencumbered will would not result in the 

expression of consent and that it would be supportive of 

action taken to prevent the occurrence of that to which Doe 

has given his empirical consent. In a case like this it 

does seem somewhat odd to think of Doe as being subjected to 

coercion; nevertheless, since Doe is not allowed to deter

mine what happens to him through his empirical will, the 

ir ;erference does require justification and the Principle 

of Paternalism can provide the basis for it. 

There is another possible approach to the justifica

tion of the refusal to accept empirical consent, but it does 

not provide results as appealing as does the paternalistic 

approach. This alternative is based on considerations of 

the following sort. In cases like that in which Doe's 

empirical consent is beaten out of him, it seems reasonable 

to regard the party who obtains consent in this way as 

acting immorally. If this is so, interference with that 

party's action may be justifiable because it is interference 

with an immoral action. Then the justification for the 

interference with the action to which Doe has consented will 

lie not primarily in paternalistic considerations, but in 

the prevention of an immoral action. 
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The difficulty with this approach is that it would 

fail to provide justification for the refusal to accept 

consent in a sufficiently broad range of cases. Only cases 

in which the party who has someone like Doe's consent to act 

is acting immorally are capable of being handled in this 

way. But there are conceivable cases in which no involved 

party is acting immorally and yet consent should not be 

accepted. Suppose we are again dealing with a doctor-

patient relationship and the doctor wishes to try a new 

therapy on the patient. Suppose, however, that, unknown to 

the doctor and to the patient, the patient will react to 

the treatment by experiencing violent convulsions and then 

death. Now if the doctor's ignorance of this outcome is in 

no way due to any negligence on his part, there is no reason 

to regard his action as immoral. But then interference 

cannot be justified as the prevention of an immoral action. 

The prevention-of-immoral-action approach cannot handle this 

case, but a paternalistic approach can. A party who knows 

of the potential outcome would be justified in intervening 

to prevent the harm to the patient. 

The paternalistic approach to consent thus is 

preferable to any other on at least two grounds. First, it 

is capable of handling the kinds of cases in which the 

refusal to accept empirical consent seems intuitively 

correct. Second, a paternalistic approach based on the 

Principle of Paternalism is preferable from the viewpoint of 
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the ethical perspectives with which we have been concerned 

because these viewpoints require granting the greatest moral 

weight to the unencumbered will, and this is the approach 

taken by the Principle of Paternalism. Thus, let us next 

consider the implications of the Principle of Paternalism 

for the refusal to accept empirical consent. 

Paternalism and Criteria of Consent 

Applied specifically to the problem of the refusal 

to accept consent, the Principle of Paternalism yields the 

following formula: The refusal to accept empirical consent 

is justified if there is good evidence that the empirical 

consent is the expression of an encumbered will and there 

is good evidence that the unencumbered will would be sup-

3 portxve of this refusal. In general, then, empirical 

consent should be accepted; that is, there is a presumption 

in favor of the acceptance of empirical consent. However, 

when the indicated conditions are satisfied, this presump

tion is overturned. 

Accordingly, in a case in which a person's empirical 

consent is obtained only through threats, the consent would 

not be accepted if this principle were followed. Consent 

3. I do not say that this is a necessary condition 
of such refusal because there may be cases in which inter
ference is justified as interference with an immoral action 
but in which there is no paternalistic case for intervention. 
Such cases are not considered here because they are only 
accidentally related to consent. 



335 

obtained under such conditions would be the expression of an 

encumbered will, and in a case like this one direction of 

the person's unencumbered will is quite clearly supportive 

of the refusal to accept empirical consent. Such a case 

would be problematic only when it is suspected that the 

person's earlier refusal to give empirical consent was also 

encumbered; in such cases determination of the direction of 

the unencumbered will would be more difficult and the 

question of whether consent should be accepted would depend 

on this determination. 

Similarly, in cases in which a person's empirical 

consent is obtained only by keeping the person ignorant of 

relevant facts about that to which he is consenting, the 

consent also would not be accepted. Consent given in 

ignorance of relevant information is encumbered, and when 

the consent is obtained only through the failure to release 

information the hypothetical unencumbered will may be 

regarded as supportive of intervention. Here, as in other 

cases, there might be exceptions in individual cases, but 

standardly it may be assumed that the hypothetical unen

cumbered will would be supportive of intervention if the 

empirical will is not informed of certain facts. 

Further conclusions may also be drawn from the 

application of the Principle of Paternalism to the problems 

of consent. When a problem of the justification of some 

procedure depends upon the consent of the person to whom the 
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procedure is to be applied and that person gives his 

empirical consent, what must then be considered is whether 

the empirical consent is unencumbered, that is, whether it 

is the expression of an encumbered will. When the empirical 

consent is unencumbered and justification depends on 

consent, the procedure to which the consent has been given 

is justified. Thus, when unencumbered empirical consent is 

given, no further problems about consent arise. 

If, on the other hand, empirical consent is given 

but is the expression of an encumbered will, the hypothetical 

unencumbered will of the person must be brought into con

sideration and is decisive with respect to the question of 

whether the morally relevant sort of consent has been given 

and thus with respect to the question of whether a procedure 

whose justification depends on consent is justified. Deter

mination of the nature of the person's hypothetical unen

cumbered will requires examination of all available evidence 

as to what view the person would take if his will were un

encumbered. When possible, this means attempting to remove 

the encumbrance to allow the empirical will to become unen

cumbered and thus decisive. When this is impossible, 

reliance on the best prediction of what the person would 

prefer if his will were made free of encumbrance is neces

sary. 

Let us next consider the implications of these 

conclusions for certain specific aspects of the problem of 
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consent and for the use of therapeutic rehabilitation as a 

response to offending behavior. 

Information and Consent 

One aspect of the way in which the problem of 

consent has arisen in the context of the law has been in 

connection with the nature and amount of information a 

person must have about a possible therapeutic procedure 

before the person may give consent to such a procedure which 

4 is truly informed. An analogous problem arises in the 

context of the approach presently being developed because 

consent which is given in ignorance of relevant information 

about the procedure in question would encumbered consent and 

thus would not be morally adequate. Consequently, it must 

be considered what sort of information should be made known 

to a potential patient before his consent is informed. 

For present purposes, the solution to this problem 

must be determined in terms of the Principle of Paternalism. 

In those terms, the problem is one of establishing how much 

information is necessary to preclude the possibility that 

an instance of empirical consent is encumbered; this, in 

turn, is a problem about how much information is necessary 

to avoid a situation in which decision-making is affected 

4. See, e.g., Jon R. Waltz and Thomas W. 
Scheuneman, "Informed Consent to Therapy," Northwestern Law 
Review 64 (1970); David S. Rubsamen, "Changes in Informed 
Consent," Medical World News, February 9, 1973. 
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in ways which lead to decisions later regretted or thought 

mistaken. Put in these terms, the problem is relatively 

easy to resolve, at least on this general level. To avoid a 

situation which may affect decision-making in an undesirable 

way, the decision-maker should be made aware of all informa

tion which he would regard as important to the decision 

being made. If the decision-maker is unaware of any such 

information, his decision would be encumbered because 

ignorance of information considered important by a person 

would clearly introduce the possibility that that person 

might make a decision he would later regret. On the other 

hand, more information than this would be unnecessary since 

it is considered unimportant and thus would not influence 

the resulting decision. 

The practical consequences of this conclusion would 

seem to be as follows. When seeking to obtain the consent 

of a patient to therapy, a doctor or other appropriate 

authority should inform the patient of any information about 

the proposed therapy which there is reason to believe would 

affect the patient's decisions about it. This decision 

should be based on both any personal information available 

about the particular patient in question and on knowledge of 

what the average patient would want to know about the pro

cedure in question before consenting to it, since either of 

these would provide some evidence that the information could 

affect the decision. Information of this sort should be 
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provided whether or not it is requested by the patient 

because if it is not provided the decision is encumbered. 

In addition, the patient should be provided with the oppor

tunity to examine any other available information about the 

therapy in question. Such information need not be provided 

unless it is requested, but the patient must be informed as 

to the existence of this opportunity. Otherwise, the 

patient would not have had complete access to information 

believed by him to be important, and only if he has such 

information can his consent be unencumbered. 

This result would be sufficient for present purposes 

if it were not for the fact that some have challenged the 

desirability of providing complete information to patients 

about possible therapies on the grounds that such informa

tion may so frighten them that they will withhold consent to 

5 needed and normally unproblematic therapies. It is not 
g 

clear that this problem would be particularly widespread, 

but even if it is, the present approach is equipped to 

handle such eventualities. Normally, the refusal to consent 

based on examination of complete information about the 

5. E.g., Lester L. Coleman, "Terrified Consent," 
Physician's World, May 19 74. See also Waltz and Scheuneman, 
"Informed Consent to Therapy." 

6. One empirical study (of limited scope) found 
that only 2% of the patients studied refused consent after 
having detailed information provided about the procedure in 
question. See Ralph J. Alfidi, "Informed Consent: A Study 
of Patient Reaction," Journal of the American Medical 
Association 216 (May 24, 1971). 
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proposed therapy must be respected; that is, it must be 

respected unless it is the expression of an encumbered will. 

If it is the expression of an encumbered will, the question 

becomes one of the nature of the hypothetical unencumbered 

will. Thus, if there are genuine cases in which knowledge 

of possible consequences of therapy creates an irrational 

fear in the patient, the patient's refusal to consent is the 

expression of an encumbered decision? since being subject to 

7 irrational fears would constitute an encumbrance. So if a 

patient's refusal to consent is due only to irrational fears 

created by full information, the refusal to consent would 

not be morally decisive and the case would fall under the 

Principle of Paternalism as it applies to the question of 

whether therapy may be imposed without the consent of its 

recipient. Hence, this possible consequence of full infor

mation presents no problem for the present approach con

sidered as a whole . 

Consent in Total Institutions 

There is also a second way in which problems 

relating to consent arise both in connection with the law 

and in connection with the present approach to therapeutic 

rehabilitation. In the law, the question has arisen whether 

7. This would constitute an encumbrance because a 
person subject to irrational fears could, in much the same 
way as a person operating with false beliefs, make decisions 
on matters of this sort which might later be regretted. 
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persons incarcerated in institutions such as prisons or 

mental hospitals are capable of giving legally adequate 

consent to at least some kinds of procedures which might be 

performed on them. But if it is questionable whether 

legally adequate consent can be obtained from the inmates of 

such institutions, it is also questionable whether morally 

adequate consent can be obtained from such persons, since 

the criteria for legally adequate consent overlap those for 

morally adequate consent. Hence, it must be considered 

whether consent can be obtained under these special circum

stances . 

The opinion in Kaimowitz v. Department of Mental 

8 9 Health argues that inmates of total institutions are in

capable of giving legally adequate consent to having psycho

surgery performed on them. This is to say that inmates of 

such institutions are incapable of giving competent, knowing, 

and voluntary consent to psychosurgery. In support of this 

conclusion, a variety of claims about the nature of total 

institutions and the effect they have on their inmates are 

made by the court. In brief, these claims are threefold: 

First, it is claimed that knowledgeable consent to 

8. Kaimowitz v. Department of Mental Health, Civ. 
No. 73-19434-AW, Cir. Ct. of Wayne County, Mich., 7710/73, 
abstracted in 13 CRIM. L. REP. 2452 and in 42 U.S.L.W. 2063. 

9. "Total institutions" are institutions which 
exercise extensive or complete control over the lives of 
their inmates. See Erving Goffman, Asylums (New York: 
Doubleday, 1961) . 
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psychosurgery is impossible because sufficient information 

about the effects of the procedure is not available. 

Second, it is argued that the "inherently coercive" nature 

of total institutions precludes the possibility of truly 

voluntary consent on the part of the inmate. The inmate's 

temptation to consent as a means to and in the hope of being 

released is cited in this connection, as is the possibility 

that an institution's authorities might use this temptation 

to manipulate inmates. Third, it is charged that competent 

consent cannot be obtained from these inmates because the 

very fact of their institutionalization renders them some

thing less than competent, autonomous beings. It is claimed 

that life in total institutions involves such a lack of 

responsibility even for one's own welfare and activities 

that it results in a serious lack of a sense of self-worth 

and of confidence in one's own physical and mental abilities. 

On this basis, it is concluded that adequate consent to 

psychosurgery cannot be obtained in total institutions. 

The court's argument from these premises to the 

indicated conclusion has been examined by Jeffrie G. Murphy, 

who has shown that it is inadequate. With respect to the 

impossibility of knowledgeable consent to psychosurgery, 

Murphy points out that the fact cited by the court—that too 

little is known about psychosurgery for anyone to be 

10. Jeffrie G. Murphy, "Total Institutions and the 
Possibility of Consent to Organic Therapies," Human Rights, 
forthcoming. 
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knowledgeable about it--is, first, irrelevant to the fact 

that the consent is that of an inmate of a total institu

tion, and, second, irrelevant to the question of whether the 

consent is informed. Informed consent, he argues, is 

consent made in awareness of all available relevant informa

tion, and does not require knowledge of all possible infor

mation or even of all desirable information about the pro

cedure in question. With respect to the other aspects of 

consent, Murphy points out that there is no reason to 

suppose that consent in total institutions will necessarily 

be rendered incompetent or nonvoluntary. The authorities 

of the institution need not, though they might, use the lure 

of release to manipulate the inmate; also, institutionaliza

tion has not been shown to affect each and every inmate in 

such a way as to render them less than competent, autonomous 

beings. Thus, the conclusion that inmates of total insti

tutions are, as such, incapable of giving knowing, compe

tent, and voluntary consent to psychosurgery lacks any solid 

foundation. 

The arguments in this case are relevant here because 

if consent in total institutions cannot be knowing, compe

tent, and voluntary, then it cannot be unencumbered, and it 

is unencumbered consent which is the critical form of 

consent for present purposes. Murphy has shown that consent 

in total institutions is not necessarily lacking in these 

features, and thus that these important forms of encumbrance 
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of the will are not necessarily present in decisions made by 

inmates of total institutions. However, knowledgeability, 

competence, and voluntariness do not necessarily make for an 

unencumbered decision; other forms of encumbrance do exist. 

Thus, we must consider whether there is anything about total 

institutions and incarceration in them which would result in 

an encumbered decision or an encumbered consent. 

Insofar as the consent of an inmate of a total 

institution is^ lacking in knowledgeability, competence, and 

voluntariness, of course, that consent is encumbered. How

ever, since these features are not necessarily present in 

the consent of those in total institutions, they do not 

necessarily provide for encumbered consent. But there is a 

feature of the consent of those in this type of situation 

which does present a serious problem for empirical consent. 

Anyone who is in a position in which he or she must decide 

whether to submit to a therapeutic procedure which may 

affect his or her freedom is in a position which would 

normally be one of strong temptation. The refusal to 

consent would mean almost certain restriction of one's 

freedom, which granting consent would present at least the 

possibility of being free from such restriction. Any deci

sion about whether to submit to therapy which might affect 

one's being released would be subject to this temptation. 

This need not mean that the decision is subject to coercion, 

but it may mean that it is encumbered. 
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Let us examine the situation of the inmate of a 

total institution who is deciding whether to give his 

consent to a procedure which may affect his or her release. 

Since the consent to the procedure opens a possible avenue 

to release, the typical offender will be tempted to grant 

consent solely for the purpose of increasing his chances for 

release and not because he hopes the therapy will accomplish 

the immediate goals sought by the therapist (e.g., the 

therapist may seek to cure what he believes to be a disease 

in the inmate). But there are at least two ways in which 

consent to such a procedure might influence an inmate's 

chances for release. One way would be through the change 

of attitude on the part of the authorities which might 

result from the inmate's acquiescence in the plan favored 

by the authorities. That is, the authorities may regard the 

inmate more favorably because of his willingness to co

operate with them. In this case, the authorities in effect 

make the following offer to the inmate: "If you agree to 

submit to this procedure, we shall let you out because of 

your agreement.Now an inmate's consent in this sort of 

situation would clearly be an encumbered consent. It would 

be encumbered because it would be the result of a decision 

made in circumstances of great temptation and circumstances 

of serious risk: the desire to secure release could cause 

11. Cf. ibid. 
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the inmate to make unwise decisions to acquiesce in the 

wishes of the authorities, and when the procedure in 

question involves risk, the result could clearly be a deci

sion which would later be regretted. Consent obtained in 

such circumstances would thus be encumbered. 

Now it may be possible that mechanisms could be 

constructed which would avoid the temptation to consent to 

a procedure merely to exhibit to the authorities one's co-

operativeness. Murphy suggests that parole boards might be 

denied knowledge of whether an inmate has agreed to and 

12 undergone procedures which might be suggested to him. If 

the inmate were aware of these limitations, then the 

temptation to consent merely to exhibit cooperativeness or 

merely to please the authorities would be removed. Thus, 

the first way in which consent to therapeutic procedures 

might influence an inmate's chances for release can, in 

principle, be prevented from becoming a factor encumbering 

decisions. 

But there is a second way in which an inmate's 

consent to procedures which may affect his release can en

cumber his decision to consent. Suppose that the offer of 

therapy is made to the inmate in something like the fol

lowing way: "You can be released only if you become less 

dangerous. We have a procedure which, although somewhat 

12. Ibid. 
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risky, may render you less dangerous. Thus, if you consent 

to this procedure, we may be able to release you." Now this 

type of proposal certainly seems less morally objectionable 

than the one previously considered; indeed, one can imagine 

circumstances in which such a proposal could hardly be 

considered objectionable at all. However, even if the offer 

made by the authorities to the inmate is perfectly accept

able, consent given in the circumstances described would be 

encumbered. It would be encumbered for precisely the same 

reason as in the previous case: the strong desire to secure 

release could cause the inmate to make an unwise decision to 

consent to a risky procedure; thus, the circumstances are 

such that the consent would be the result of a decision 

which might be later thought mistaken. So we have an en

cumbrance. The fact that the offer made to the inmate is a 

reasonable one does not eliminate the temptation to take a 

possibly unreasonable risk in order to secure release; an 

ill-considered decision is surely a possibility under 

circumstances of strong temptation. 

Thus, it seems that the circumstances in which an 

inmate of a total institution must make a decision whether 

to consent to risky procedures are circumstances which can 

cause a person to make decisions later though to be mis

taken. Since decisions to consent to therapeutic procedures 

which may affect release are thus encumbered, the determina

tion of what course of action is correct depends on the 
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hypothetical unencumbered will of the inmate in question; 

the inmate's empirical will cannot be regarded as decisive. 

This means that there is a sense in which the opinion of the 

court in Kaimowitz—that incarceration in total institutions 

renders an inmate's consent less than wholly adequate—is 

correct. For the empirical consent of such persons is less 

than adequate because it is encumbered by the lure of re

lease. Total institutions do affect the consent of inmates, 

but in a way which is not easily expressed in the legal 

terminology to which the court was restricted. Because of 

this affect, the empirical consent of inmates of total 

institutions to risky procedures which may affect their 

release cannot be regarded as decisive. 

When a person's empirical consent is encumbered, the 

Principle of Paternalism calls for the determination of the 

person's hypothetical unencumbered will and requires that 

this be regarded as morally decisive. Since the empirical 

consent of the inmate of a total institution is encumbered 

by the lure of release in the circumstances in question, the 

issue of whether he should be regarded as having given his 

consent depends on the hypothetical unencumbered will. We 

must therefore turn to an examination of the nature of the 

hypothetical unencumbered will of the inmate of a total 

institution. 

The determination of a person's hypothetical un

encumbered will is something which must be done in light of 
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the best evidence available in the context in which it is 

done, and thus is something about which it is impossible to 

make universal generalizations; such generalizations as can 

be made admit of exceptions in particular cases. Neverthe

less, generalizations about the hypothetical unencumbered 

will are important because they do apply in all but excep

tional cases. Thus, examining the nature of the hypothetical 

unencumbered will of the inmate of a total institution is a 

matter of specifying the generalizations which would apply 

in the context of the granting of consent by inmates of 

total institutions. Three sorts of possible encumbrance in 

this context seem to demand consideration; these are (1) 

consent encumbered by ignorance, (2) consent encumbered by 

threat, and (3) consent encumbered by the lure of release. 

Consider first the case of an inmate who gives his 

empirical consent to therapy which may affect his release, 

but who gives this consent while ignorant of relevant in

formation about the therapy. His empirical consent is thus 

encumbered, and the direction of his hypothetical unen

cumbered consent must be considered. On this general level, 

it is impossible to say much about what inmates of total 

institutions would agree to if they were not ignorant of 

relevant facts, but it is possible to say something about 

what methods should be used in determining the answer to 

this question in particular cases. The best way to deter

mine what a person who is uninformed would say if he were 
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not uninformed is to inform him. Without informing the 

person, it is possible only to make predictions about what 

the person would say or do if informed, and such predictions 

are necessarily less reliable than actual observation of 

what the person does or says when informed. Thus, when 

possible, a person whose empirical consent is encumbered by 

ignorance of relevant facts should be informed of those 

facts and his decisions in light of that information should 

be taken as decisive. To fail to do this would be to base 

the decision about whether the person has given adequate 

consent on less than the best available evidence. In 

general, then, consent encumbered by ignorance of relevant 

facts should be handled by removing the encumbrance. 

Definite generalizations are possible when the 

question is one of consent encumbered by threats. An inmate 

of a total institution might be threatened with such things 

as beatings, loss of privileges, or longer detention, and 

when the inmate's consent to therapy is obtained only 

through such threats, that consent is encumbered and there 

is good evidence that his unencumbered will would be sup

portive of intervention. The fact that the inmate's consent 

is obtained only through threats clearly indicates that he 

would prefer not to give it and thus provides some evidence 

that he would support third-party intervention to prevent 

the imposition of the therapy to which he has given his 

empirical consent. This evidence is not conclusive, 
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however, since the inmate might not support intervention if 

it would leave him in a position in which the threats used 

to obtain his consent could be carried out. If the carrying 

out of the threats can be prevented, there is very good 

evidence that the person's hypothetical unencumbered will 

would support intervention. Thus, the correct generaliza

tion about consent encumbered by threats is that it is 

normally not to be accepted; the person whose consent has 

been obtained through threats has not consented in the 

morally relevant sense. 

Consent encumbered by the lure of release is the 

most crucial concern here because this seems to be the one 

sort of encumbrance which is always present when the 

question is one of an inmate's consent to some therapeutic 

procedure which may affect his release. But it seems 

doubtful that the presence of the lure of release will 

support any definite generalizations about the nature of the 

unencumbered will of an inmate subject to this encumbrance. 

Someone tempted by the lure of release to consent to a pro

cedure to which he would not otherwise consent might agree 

to intervention if he were viewing the situation from an 

unencumbered position, but there is nothing about this en

cumbrance which suggests that this would necessarily, or 

even probably, be so. Indeed, the unencumbered will of an 

inmate in this position might not be supportive of interven

tion because even in the unencumbered position it may seem 
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that the value of release is worth whatever risk or sacri

fice is involved in giving consent; the granting of consent 

to secure release may be judged to be the best thing to do 

even by someone who is not subject to the lure of release. 

There is therefore no reason to suppose that the hypothetical 

unencumbered will of someone whose empirical will is en

cumbered by the lure of release would be supportive of 

intervention in a standard case. 

Since no generalization is possible about the 

hypothetical unencumbered will of someone subject to the 

lure of release, paternalistic intervention would be 

acceptable only when there is good evidence in the individ

ual case that the hypothetical unencumbered will of the 

person involved would be supportive of the intervention. 

This means that the burden of proof in these cases is on 

those who would refuse to accept the empirical consent of 

the inmate. Unless good evidence is provided that the 

person in question would support intervention if he were not 

in the encumbered position, the empirical consent must be 

accepted even though it is subject to the lure of release. 

In general, then, determination of the answer to 

the question of whether a person has given morally adequate 

consent must begin with•empirical consent. If empirical 

consent is given and there is no encumbrance present, then 

the empirical consent is decisive. If the empirical consent 

is encumbered, however, the nature of the person's 
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hypothetical unencumbered will must be considered. But even 

in this case, empirical consent is to be regarded as de

cisive unless there is good evidence that the hypothetical 

will would be supportive of intervention. The hypothetical 

will can be regarded as generally supportive of intervention 

only when the encumbrance is that of threats; otherwise, the 

burden of proof is on those who would claim that the 

hypothetical will would support intervention. Consent given 

in the context of total institutions is a significant con

cern because in this context consent to procedures which may 

affect release or which an inmate believes may affect 

release is always encumbered. Nevertheless, even in this 

context empirical consent is decisive unless there is good 

evidence that the hypothetical will would support interven

tion. The total institution context is important because 

it means that the empirical will must never be the only 

thing considered; in this context the hypothetical unen

cumbered will must also be considered in every case. 



CHAPTER VI 

CONCLUDING ISSUES 

In this final chapter, I shall briefly consider some 

problems which remain unresolved by the foregoing discussion 

but which have an important bearing on the approach to 

punishment and therapeutic rehabilitation there presented. 

In this regard I shall discuss the relationship of the 

coercion of the diseased offender to the practice of 

preventive detention, the notion of a right to treatment, 

and the problem of unsafe or ineffective therapies. I 

conclude with a summary of the main implications of the 

present study. 

Preventive Detention and the Diseased Offender 

In the foregoing discussion of the possibility of 

using therapy on the diseased offender, it has been assumed 

that incarceration is an alternative to the use of therapy 

in at least some cases. That is, the diseased offender who 

refuses treatment will sometimes be incarcerated. But this 

assumption presents difficulties. We have seen that the 

use of therapy on the diseased offender can be justified 

when either the offender consents to its use or its use can 

be justified through the Principle of Paternalism, but we 

have not seen a justification for the incarceration of the 

354 
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diseased offender. Incarceration, of course, might be 

justifiable in some cases because an offender might consent 

to it or because the Principle of Paternalism might support 

it, but such a basis for incarceration would not be broad 

enough to justify its use in the range of cases in which it 

may normally be thought to be justifiable. Many would 

advocate the incarceration of dangerous diseased offenders 

without their consent and even if this would not be for 

their benefit. Thus the problem of the justification of 

incarcerating diseased offenders must be considered. 

The obvious basis for the incarceration of diseased 

offenders who are dangerous to others is the protection of 

others. We lock up the dangerous person to protect those 

who might be harmed by him or her. If this argument were 

sufficient, there would be no problem about incarcerating 

diseased offenders in most cases in which this would be 

widely advocated. However, this argument is not adequate 

when viewed from the perspective of respect for persons and 

of justice interpreted through the original position, and 

so another argument, or at least a refined version of this 

argument, would be necessary to justify the incarceration 

of diseased offenders in terms of these viewpoints. But 

first let us consider why this argument is not adequate. 

If the diseased offender may be incarcerated merely 

because he is dangerous to others, then there is no reason 

to restrict such incarceration to diseased offenders only. 
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If dangerousness to others can be the basis for incarcera

tion, then persons who have not committed offenses but who 

are likely to do so could be incarcerated along with 

diseased offenders, for both sets of individuals meet the 

condition for incarceration: dangerousness. Thus, if the 

protection of others is sufficient to justify the incarcera

tion of the diseased offender, it is also sufficient to 

justify the incarceration of dangerous non-offenders, 

diseased or otherwise, But this is essentially preventive 

detention, and preventive detention is repugnant to the 

moral principles with which we have been concerned, 

Incarceration is objectionable from these perspectives 

because it does not allow a person to control what ~ppens 

to him and because it is a restriction on the liberty which 

parties in the original position would choose to allow 

themselves. Since preventive detention involves the use 

of incarceration on those who have not committed offenses, 

the incarceration cannot be justified as a consequence of 

a person's decision to undertake a course of action which 

involves the risk of incarceration. Preventive detention 

is simply the imposition of restraint for the supposed 

good of others, and as such is a violation of the demands 

of respect for persons and of justice interpreted through 

the original position. Since the assumption that the 

protection of others justifies the restra~nt of diseased 

offenders entails that the restraint of other dangerous 
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persons is also justified, and since the restraint of 

persons merely because they are dangerous is in violation 

of the moral principles with which we are concerned, the 

restraint of the diseased offender merely because he is 

dangerous is objectionable as well. 

It is also important to notice that the diseased 

offender cannot be restrained because of his past offense 

or offenses. The nondiseased offender can be restrained on 

the basis of past offenses because he has chosen to risk 

such treatment, but this is not true of the diseased 

offender. By definition, the offenses of the diseased 

offender occur because of his disease, and so his restraint 

cannot be justified because of a responsible choice to risk 

restraint by committing an offense: he makes no such choice. 

Regardless of the nature of his disease-caused offenses, 

the diseased offender cannot be incarcerated or restrained 

in other ways simply because of these past offenses. There 

is no retributive justification for responding to the 

diseased offender as though he were nondiseased. This me^ns 

that the restraint of the diseased offender cannot be 

justified either as a response to his past behavior ox 

merely as protection against future behavior on his part. 

If this sort of restraint is to be justified at all, some 

further considerations must be brought into the picture. 

At this point it will be helpful to distinguish 

between two sorts of cases in which it may seem desirable 
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to impose restraint on a diseased offender. Let us suppose 

that we are dealing with a diseased offender who is known 

to be dangerous to others; that is, we are dealing with a 

diseased offender who is known to have a disease which 

could at any time cause him to do things which may harm 

others. Because of his dangerousness, it will seem 

desirable to others that this diseased offender be 

restrained, but if the offender objects to the restraint, 

justification for its imposition is needed. Two types of 

cases are relevant here. First, the offender's refusal to 

submit to restraint may, like the prior offense, be the 

product of his disease. In this sort of case, the 

offender's disease so affects him that he refuses to be 

restrained. Second, the offender's refusal to submit to 

restraint may be based on a reasoned decision by the 

offender for which he is responsible. In this sort of case, 

the offender's disease does not totally dominate him, 

allowing at least the decision to refuse restraint to be 

free of the influence of disease. The problem of justifying 

the restraint of the diseased offender presents distinct 

difficulties in these two types of cases. 

The case of the offender whose refusal to submit to 

restraint is due to disease is more easily resolved. This 

is so because decisions which are products of disease do not 

require the respect that must be given to the choices of 

persons. As a product of disease, a decision is not 
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something which cannot be ignored or overridden without 

violating the demands of respect for persons and justice 

interpreted through the original position. Thus, 

justifying the restraint of this sort of offender does not 

require a justification for interference with autonomous 

choices of persons for no such choice is involved. 

Restraint of this sort of offender appears to be justifiable 

as the protection of persons against harm which may be 

imposed from a source other than a fully autonomous person. 

Restraint of the diseased offender whose refusal to suhmit 

to restraint is due to disease is not interference with a 

choice which requires respect. It is therefore distinct 

from the restraint of a non-diseased person for the purpose 

of protecting others; restraint of the latter would involve 

an unjustified interference with a choice which does 

require respect. Thus, this sort of diseased offender may 

be restrained consistently with the denial that dangerous 

non-diseased persons may be restrained prior to the commis

sion of an offense. 

The more difficult case is that of the dangerous 

diseased offender whose refusal to accept restraint is not 

due to his disease. This case is more difficult because the 

imposition of restraint would be interference with a choice 

which requires respect under the demands of the ethical 

perspectives with which we have been concerned. As we have 

seen, interference in a case like this cannot be justified 
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merely as the protection of others because this would permit 

preventive detention in general. If restraint in this sort 

of case is to be allowed, it must be for reasons which have 

not yet been determined. 

This case is essentially one of justifying inter*-

ference with a choice which does require respect, and is 

thus similar to the problem of justifying punishment, since 

punishment is imposed in response to a choice which does 

require respect. In the case of punishment, interference 

with this sort of choice can be justified as interference 

with a choice to do something for which it is known by the 

choosing agent that punishment will be attempted and which 

is justifiably prohibited by the authority who will attempt 

to impose punishment. It is possible that this model will 

provide some guidance in the case presently at hand. If 

this is so, restraint would be imposed on this sort of 

diseased offender as a form of punishment. Let us examine 

the basis for this possibility. 

Given our assumption that we are dealing with an 

offender who has a disease which does make him dangerous, 

it follows that if this offender chooses to refuse restraint, 

he chooses to allow others to be subject to a potential 

harm to which they would not be subject if the offender were 

to accept restraint. The offender thus voluntarily imposes 

a danger on others. However, this in itself is not suffi

cient to justify restraint because the same could be said 



361 

of the non-diseased but dangerous person; his presence also 

imposes a danger on others which he could remove by removing 

himself. But we have seen that the preventive restraint of 

this sort of person is not justifiable in terms of respect 

for persons or justice interpreted through the original 

position, and so if restraint of the diseased and dangerous 

offender is to be justified, there must be some distinction 

between that sort of person and the non-diseased but 

dangerous person. 

A relevant distinction between these two sorts of 

persons can be found, I think, in the nature of the danger 

they impose on others. The non-diseased but dangerous 

person is dangerous because he is likely to decide to do 

something which may harm others; whether or not he does do 

such a thing is in the control of his will; he controls the 

threat which he imposes on others, The diseased and 

dangerous person, however, poses a threat to others which 

he does not control. Because of the nature of disease as a 

nonvoluntary entity, offenses caused by disease are not in 

the control of the person who performs them; instead, such 

offenses are better described as occurrences which happen to 

the offender. The diseased and dangerous person thus poses 

an uncontrollable threat to others, and in this way he 

differs from the non-diseased person. 

This difference is important because it allows the 

possibility that restraint may justifiably be imposed to 
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prevent the uncontrollable threat even though it may not be 

imposed against the threat posed by the non-diseased but 

dangerous person- There are a number of instances of 

actual practice which suggest that we actually do make a 

distinction of the sort here mentioned. Perhaps the closest 

analogy would be the practice which has existed of imposing 

quarantines on those who have dangerous contagious diseases'. 

This case is like that of the diseased offender in that the 

diseased person in each case poses a threat to others 

which he cannot control at will; the person with the 

contagious disease cannot control the spread of his disease, 

while the diseased offender cannot control his offending 

behavior. Another case in which we make this distinction 

is in the different privileges allowed to persons who are 

expert with respect to some dangerous thing as against the 

privileges allowed to those who are not expert. For 

instance, we allow expert scientists to experiment with 

dangerous materials, but we do not allow this privilege to 

a child with his first chemistry set. At least part of the 

reason for this distinction lies in the presumably greater 

ability of the expert to control the threat which his 

actions pose for others. We allow a threat to be posed by 

those who can control it, but not those who cannot. 

The fact that this distinction is made does not, 

of course, show that it is a justifiable one. Demonstration 

of that point requires consideration of the moral 
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significance of the difference in question. This can be 

seen in the way in which moral objections can be raised 

against the person who presents an uncontrollable threat to 

others. If Jones presents a threat to others which he 

cannot control, his actions can be morally blamed in a way 

which would not apply if the threat were one which he could 

control at will. In terms of respect for persons, in 

presenting an uncontrollable threat to others Jones fails 

to allow others maximum ability to determine for themselves 

what happens to them; when subjected to an uncontrolled 

threat, persons are unable to determine whether the 

threatened harm in question will actually befall them. As 

an uncontrolled threat, the potential harm occurs or fails 

to occur depending not on the decisions of those threatened 

but on causal forces not involving the choices of persons. 

Thus, the person who poses an uncontrollable threat to 

others fails to allow them a form of self T-determination of 

which they would otherwise be capable. 

This circumstance differs from that of the 

dangerous person who controls the threat he presents for 

others in an important way. This person can avoid harming 

others by deciding to refrain from doing so while the 

person who presents an uncontrollable threat can avoid 

harming others only by not exposing them to this threat. 

Further, if the person who controls his threat were not 

allowed to be free from restraint, this would be to 
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interfere with his self-determination in an unnecessary way; 

that is, it is interference with the responsible actions of 

a person who has done no wrong which is unnecessary to bring 

the actions under someone's control. This person can decide 

for himself whether or not to act in ways harmful to others, 

and so to not allow him this freedom would be to interfere 

with his self'-determination. By contrast, the dangerous 

person who cannot control the threat he presents cannot make 

this sort of decision, and so restraint directed specifically 

against the potential threat is not interference in an area 

in which the person was capable of action as a person, 

Put in another way, the distinction is a matter of 

two different ways in which dangerous persons can do morally 

objectionable things. The person who controls his threat 

acts immorally only when he decides to harm others without 

moral justification for doing so; the person who cannot 

control his threat acts immorally in exposing others to the 

uncontrollable threat which he presents. Thus, the former 

is justifiably restrained only when he attempts to do such 

harm, while the latter is justifiably restrained when he 

allows others to be exposed to the uncontrollable threat. 

Since the dangerous diseased offender presents an uncon^ 

trollable threat to others, he may be restrained in 

response to the threat which he presents to others. 

Viewed from the perspective of justice interpreted 

through the original position, the distinction between 
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controlled and uncontrolled threats also seems significant. 

Parties in the original position would not, of course, 

permit themselves to be restrained for controlled threats 

which they might present since this would be to allow others 

to restrain them whenever it was in the interests of the 

others and without regard for the interests of the person 

restrained; it would be to relinquish the liberty which 

these parties value so highly. It is not clear, however, 

that they would feel the same about the possibility of 

permitting restraint of the person who presents an uncon--

trollable threat to others. Allowing the dangerous person 

who controls his threat to go unrestrained is necessary if 

the parties are to have freedom from restraint themselves, 

but this may not be so for the person who poses an uncon

trolled threat. 

Parties in the original position would realize that 

they would not need to be allowed to pose an uncontrolled 

threat to others in order to advance their interests; 

actions not in their control would only accidentally advance 

their interests, if at all. Further, if restraint were not 

imposed on those who present an uncontrollable threat to 

others, there would be an additional potential threat to 

the interests of the parties. The parties thus have some 

reason for favoring restraint for those who pose an uncont

rolled threat since this would protect their interests 

against such persons. However, the parties would also 
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consider the possibility that they might themselves be in 

the position of the person who poses an uncontrolled threat 

to his fellows. Since restraint directed against the 

uncontrolled threat might also prevent other actions, this 

restraint may be harmful to the interests of the person 

restrained. The crucial question, then, is whether the 

parties would be willing to risk this sort of restraint in 

order to secure the benefits of having others who pose an 

uncontrolled threat restrained. 

This question may be answered by comparing the risks 

involved in each of the alternatives. If restraint is not 

imposed on those who pose an uncontrolled threat, then each 

party is subject to the possibility of natural misfortune 

in two ways. Each party is then potentially harmed not only 

through becoming afflicted with this condition which would 

make him dangerous, but also through becoming the victim 

when others become afflicted with this sort of condition. 

Thus, if no restraint is imposed, the existence of condi

tions which render persons dangerous in uncontrolled ways 

threatens everyone both as a condition with which one may 

become afflicted and as a condition which may harm one when 

others become afflicted with it. On the other hand, if 

restraint is imposed on persons in this position, the 

existence of this type of condition is less threatening 

because the possibility is reduced that one will be affected 
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by such conditions through becoming the victim of others' 

actions which are due to the condition. 

In addition, the parties would realize that allowing 

the possibility of restraint under these conditions would 

not involve a great risk to their interests. For one thing, 

the parties would know from their awareness of general facts 

of human psychology that the chance of their becoming 

afflicted with this sort of condition would be relatively 

small. Secondly, if the restraint involved were directed 

specifically to preventing harm to others it would not 

necessarily be a form of restraint which would be harmful to 

the general interests of the person restrained. That is, 

restraint such as incarceration need not mean that the 

restrained person should be prevented from freely conducting 

those of his affairs which can be conducted while under this 

type of restraint. Parties would insist on this qualificat

ion since the failure to do so would allow a potential harm 

to their interests which would have no potential benefit. 

Third, and perhaps most importantly, the parties would see 

that not being restrained while afflicted with an unconr 

trollable dangerous condition would be harmful to one's 

interests. This is so for at least two reasons. For one, 

the afflicted person's interests might be harmed through 

the defenses that others might use against his dangerous 

actions. That is, he might be harmed in others' attempts 

to prevent him from harming them. Second, the afflicted 
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person's interests might be harmed by the reactions of 

others to the mere fact that he presents this uncontrolled 

threat to their interests. Through fear and resentment of 

this threat, others might act in ways which would be 

generally harmful to the interests of the afflicted person. 

Thus, given that a person is afflicted with a dangerous 

uncontrolled condition, both the presence and the absence 

of restraint present disadvantages to the interests of the 

person, and, in general, neither is clearly worse than the 

other. Thus, since parties in the original position would 

see a clear advantage to the imposition of restraint in the 

protection it would afford them, and since the failure to 

impose restraint would not clearly be more advantageous than 

its imposition for the person restrained, the parties would 

accept restraint imposed on persons who present an uncon

trolled danger to others. 

From these considerations, it follows th^t when the 

diseased offender is dangerous to others, he may be 

restrained in a way directed toward prevention of harm to 

others. If he refuses to be restrained and this refusal 

is due to his disease, he may be restrained because 

"choices" due to disease do not require the respect due to 

the choices of persons. When his refusal is not due to 

disease but is a choice for which he is responsible, 

restraint may then be imposed because his refusal is morally 

objectionable in terms of the ethical perspectives with 
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which we have been concerned. Thus, restraint can justi

fiably be imposed on the diseased offender, but this does 

not entail the justifiability of preventive detention or 

preventive restraint generally. 

The Right to Treatment 

Most of the foregoing discussion of the possibility 

of using therapy on offenders has focused on what is necesr 

sary to overcome real or supposed moral objections to its 

use; we have seen how it is that the moral viewpoints of 

respect for persons and justice interpreted through the 

original position would permit the use of therapy on 

offenders in some circumstances. However, it is possible 

to make a stronger claim than merely that these viewpoints 

would permit the use of therapy; it can also be claimed 

that under some circumstances an offender has a right to 

receive therapy and thus, that the state has an obligation 

to provide it. Let us now examine the basis for this sort 

of claim. 

When someone is diseased in such a, wa,y that his 

mental ability or his behavior is affected, his ability to 

act as a person is also affected. A person is someone who 

determines for himself what he does and what happens to 

him, and insofar as a pathological condition affects a 

person's mental ability or behavior, it affects his ability 

to be self'-determining in this way. Behavior which is 
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caused by disease is an occurrence which happens to the 

person whose behavior it is, but which is not determined by 

that person; thus, this sort of behavior is not action as a 

person in the morally significant sense. Similarly, if a 

disease adversely affects a person's mental ability, it 

may also prevent action as a person in that it may hinder 

the person's ability to determine for himself what he does 

and what happens to him. Thus, the presence of a disease 

can be something which prevents someone from acting as a 

person in the moral sense. 

Therapy or treatment which can eliminate a 

pathological condition which hinders one's ability to be 

self-determining would increase one's capacity to function 

as a person; moreover, the failure to provide a therapy or 

treatment which would cure a disease hindering action as a 

person is a failure to make it possible for the diseased 

person to act as a person to the fullest extent possible. 

Just as if a man is in chains and I have a key but fail to 

release him, I fail to treat him as a person even if it was 

not I who put him there, I fail to treat the diseased 

person as a person if I fail to release him from his 

disease when this is in my power. This is an extension of 

the demands of respect for persons over those which were 

specified in Chapter II, for to fail to release someone 

from a condition which interferes with his self-determination 

is not quite to interfere with it, and thus is not a 



371 

violation of the first demand specified in that earlier 

chapter, nor is it a violation of the second. But the 

basis for the demand that self-determination not be 

interfered with lies in the value of self-determination; 

thus it seems plausible to suppose that action which makes 

self-determination possible where it was not might also be 

required. If this is accepted, then the failure to make 

self-determination possible (when it can be made possible) 

is a violation of respect for persons. This means that a 

diseased person has a right to receive treatment at least 

for those diseases which inhibit his capacity to function 

as a person. 

The existence of this right to treatment is con'-

firmed when the question is viewed from the perspective of 

justice interpreted through the original position. Parties 

in the original position would agree that treatment should 

be made available to those suffering from pathological 

conditions inhibiting their ability to determine for them

selves what they will do and what happens to them. They 

would make this agreement because being subject to such a 

condition would hinder the parties' ability to successfully 

act to achieve their goals; elimination of the condition 

would therefore be the preferred course. Further, each 

individual in the original position would see this agreement 

as being to his advantage not only because it could help to 

free him from a debilitating disease but also because it 



372 

requires no sacrifice on his part; the agreement would 

affect him only if he were to become diseased in this way. 

This, however, brings us to an important and 

difficult question about the right to treatment. A right 

to receive treatment carries with it a corresponding 

obligation that treatment be provided; to receive treatment 

is to receive it from someone, for treatment is normally 

applied through conscious human agency. So a right to 

treatment implies that someone has an obligation to provide 

it; the question is: Who? Upon whom does the obligation to 

provide treatment fall? This case is not like that in 

which some identifiable individual violates a right; it is 

not as though Jones imprisons Smith for no good reason and 

thus violates his right to liberty. If Smith is diseased 

and no one provides treatment, there is no specific person 

who violates his right to receive treatment. Providing 

treatment would require the action of perhaps only one other 

person, but no one person is necessarily in a position which 

demands that he provide the treatment. Singling out any 

one person or group as the one which ought to provide 

treatment will often be to place a burden on that person or 

group which they no more deserve than others who do not 

feel the burden. The problem, then, is that of determining 

who should provide the treatment made necessary by the 

pathological condition of someone with a right to treatment. 
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This problem is no small one, and it could poten

tially carry us quite far afield. However, our present 

concern is specifically with the right to treatment as it is 

held by a diseased offender, and a limitation of the 

question to its significance in this regard may render it 

manageable. The diseased offender with whom we are con

cerned is one who is in the "clutches" of the law because 

of an offense which his disease has caused him to commit; 

in these circumstances, it is the state which stands in a 

special relationship to the offender, for it is the state 

which has control of the offender. Further, no one else 

need be involved, since a particular offender might have no 

one (such as relatives or friends) owing him any special 

concern. Then the state, and only the state, would be in a 

position to fulfill the obligation to provide treatment. 

Any other person or body would be interfering with the 

state's control of the offender, and also would have no 

more obligation to provide treatment than anyone else. 

Since the state does stand in a special relationship to the 

diseased offender, the obligation to provide treatment 

falls on the state when there is no other person or agency 

which has any special obligations to the offender. 

If these considerations are correct, the state has 

an obligation to make treatment available to the diseased 

offender, and if it fails to do so, it violates the 

offender's right to be treated as a person and it violates 
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the demands of justice interpreted through the original 

position. It does this because it allows the offender to 

remain in a position in which his capacity to act as a 

person and his capacity to act to promote his interests are 

hindered in a way which could be eliminated. 

The Problem of Unsafe or Ineffective Therapies 

Throughout the present study, the possibility of 

using therapy on offenders has been discussed on the 

assumption that the therapies in question are reasonably 

safe and effective, that they usually are successful and 

seldom have undesirable side effects. But this assumption, 

of course, is not satisfied in the case of every therapy 

which might be considered for use in dealing with offenders; 

some therapies are unsafe in that they may have undesirable 

side effects, and some are ineffective in that they may not 

eliminate or alleviate the conditions they are intended to 

eliminate or alleviate. Since the foregoing discussion 

assumes that the therapies in question are safe and effec*-

tive, the conclusions concerning those therapies may not 

apply to unsafe or ineffective ones. In the present 

section, I shall consider the extent to which the earlier 

conclusions apply to unsafe or ineffective therapies. 

The safety or effectiveness of a given therapy will 

be relevant to its evaluation in the context of the present 

study in two main ways. First, this will be relevant to 
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answering the question of whether there is an obligation to 

provide some therapy to offenders. We have seen that the 

offender has a right to treatment and that this imposes an 

obligation on the state to provide that treatment; it 

remains to be determined whether this is true of an unsafe 

or ineffective therapy. Second, the safety and effective*-

ness of a given therapy is also relevant to a potential 

patient's decision as to whether or not he or she will 

choose to submit to the therapy and to the determination of 

a potential patient's hypothetical unencumbered choice 

about submission to therapy. 

The effectiveness of a therapy is the primary 

consideration relevant to determining whether the state has 

an obligation to provide it to offenders. This is because 

effectiveness is the primary consideration determining 

whether the failure to provide a given therapy is in violar-

tion of the right to treatment. This c^n be seen roost 

clearly in the case of a therapy which is known to be 

ineffective. Although an offender has a right to treatment, 

this does not mean that he has a right to ineffective treat

ment. The right to treatment creates an obligation to 

provide treatment only when the failure to provide it is a 

failure to allow a person self-determination which would be 

possible with treatment. Since ineffective treatment would 

not increase its recipients ability to be self-determining, 

the failure to provide it would not be a violation of the 
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right to treatment. Therefore, there is no obligation to 

provide an ineffective therapy. 

More difficult is the question of whether the state 

has an obligation to make available to offenders therapies 

which fall in the middle range of the continuum between 

clearly effective therapies and clearly ineffective ones. 

Therapies could fall into this range either because prior 

experience shows the therapy to be effective in only a 

fraction of the cases in which it is used or, where there 

is no prior experience with a given therapy, because 

background information about its nature indicates that it 

may have some effectiveness. These therapies, then, are 

therapies which, judging from experience with them or from 

evaluation of their theoretical foundation, have some chance 

of being effective in a given case, but not a high proba

bility of being so. Has the state an obligation to provide 

these? 

An answer to this question requires some further 

examination of the right to treatment. This right is based 

on the claim that the failure to provide treatment can be 

a failure made possible for a person the self-determination 

to which he is entitled as a person in the mor^l sense and 

which he would be granted by parties in the original posi>~ 

tion. Accordingly, the question of whether these therapies 

should be provided is a question of whether the failure to 

provide them (that is, possibly effective, as opposed to 
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definitely effective, therapies) is a failure to make 

possible the necessary self-determination. If the state 

refuses to provide offenders with a therapy which has a 

chance of success, does the state fail to make self-

determination possible for these offenders? 

I shall argue that this question should be answered 

in the affirmative. If the failure to provide effective 

therapies is a failure to make possible self r-determination, 

then so too is a failure to provide possibly effective 

therapies. The failure to provide an effective therapy is 

a failure to make possible self-determination because it 

blocks the path, so to speak, to an elimination of a condi

tion which hinders self-determination, Wh_en no more 

effective therapies are available, the failure to provide 

a possibly effective therapy also blocks this path. The 

difference between this case and the former lies in the 

fact that in this case there are additional barriers—in 

the form of a reduced likelihood that the therapy will be 

successful--to successfully following the path to recovery; 

this difference, however, does not change the fact that the 

refusal to provide therapy is a barrier. Therefore, when no 

more effective therapies are available, the failure to 

provide a possibly effective therapy is a violation of the 

right to treatment. 

There is, however, an exception to this conclusion 

in that the lack of safety of a therapy may undermine any 
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obligation to provide it. Since the basis of the obligation 

to provide therapy is the therapy's potential for improving 

its recipient's ability to function as a person, this 

obligation would not exist for a therapy the overall effect 

of which was not to improve this ability. Thus, even if a 

given therapy successfully removes an existing hindrance 

to a person's ability to function as a person, it does not 

increase that ability if it also has side effects which 

create an equal or greater hindrance to it. A therapy 

which has such effects would not increase its recipient's 

ability to function as a person, and so there would be no 

obligation to provide a therapy of this description. Lack 

of safety, therefore, is also relevant to the question of 

whether there is an obligation to provide a given therapy. 

Both the safety and effectiveness of a therapy will 

be relevant to the question of whether an offender should 

consent to undergoing the therapy. This is true both with 

respect to an offender's deliberation concerning whether he 

should give his empirical consent to a therapy and with 

respect to the deliberations of others concerning the direc<-

tion of an offender's hypothetical unencumbered will. 

Generally, it may be assumed that an offender would have 

no reason to agree to an ineffective therapy, and that he 

would have some reason, although not necessarily conclusive 

reason, to agree to an effective therapy. The reason for 

agreeing to an effective therapy could be outweighed either 
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by considerations of the safety of the therapy or by con

siderations not related to the nature of the therapy itself. 

In the former case, the offender, or those trying to deter

mine his unencumbered will, must weigh the value gained by 

the therapy against the risk involved, with weights deter

mined by the value attached to each possibility by the 

offender himself. In the latter case, a similar weighing is 

involved, bringing in the value of the other considerations 

(i.e., whatever reasons the offender may have for wishing 

not to be cured of his disease) to be weighed against that 

which would be gained through the use of the therapy. 

When the therapy in question is only sometimes 

effective, or when the effects of a potentially effective 

therapy have not been adequately tested, the question of 

whether the offender should agree to its use must be 

weighed by taking into account the chances of success or 

failure. If the therapy is unsafe as well, this factor 

must also be considered. The question of whether the 

offender agrees to therapy again may generally be decided 

by weighing the chances of success, failure, or harmful 

results by reference to the values the offender would attach 

to each in unencumbered circumstances. The offender should 

be regarded as having agreed to a therapy only if he would 

regard the potential benefits of the therapy 3S being worth 

the potential cost. 
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A question naturally arises here concerning both the 

safety and effectiveness of therapies. We have seen that 

the characteristics of a therapy with respect to safety and 

effectiveness are important both for the question of 

whether there is an obligation to provide it and for the 

question of whether an offender should agree to its use; 

there is, for example, an obligation to provide an effective 

therapy but not an ineffective one. But how is it to be 

determined whether a therapy is effective, ineffective, or 

partially effective? This question is crucial for the 

determination of whether a specific therapy should be pro'-

vided. 

The question is answered easily enough in the case 

of therapies with which there is sufficient experience to 

determine probabilities of success with reasonable accuracy. 

Categorizing a tested therapy is simply a matter of 

summarizing past experience with the therapy in terms of 

its safety and effectiveness. Therapies which have in the 

past been usually successful may be regarded as effective, 

therapies which have not brought about their intended 

results may be regarded as ineffective, and so on, This 

approach is impossible, however, when the therapy in 

question is one which is experimental and with which there 

is not enough experience to justify conclusions about its 

safety and effectiveness. 
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Experimental therapies must be categorized on the 

basis of predictions of their likelihood of safety and 

effectiveness as determined by all available background 

information about them. This would include an examination 

of the theoretical foundations of the therapy, past experi

ence with similar therapies, and any other information on 

the basis of which predictions as to the probable safety and 

effectiveness of the therapy can reasonably be made. In 

short, this is a matter of making the best possible predic

tion as to probable success with the therapy. 

By way of summary, we have reached the following 

conclusions about the problem of unsafe or ineffective 

therapies. With respect to the question of the obligation 

to provide therapy, there is no obligation to provide an 

ineffective therapy, but there is an obligation to provide 

a therapy which past experience or background information 

shows to have a chance of success. This obligation holds 

except when the therapy is known to have such undesirable 

side effects that the overall effect of its use would not 

amount to an increase in the recipient's ability to function 

as a person. With respect to the question of whether an 

offender should agree to the use of a given therapy, the 

benefits and costs of the therapy and its alternatives must 

be weighed in accordance with the values the offender 

himself would attach to them and the question of consent 

settled on this basis. 
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The Justification of Therapeutic 
Rehabilitation: Conclusions 

Allow me to summarize the conclusions of the present 

study by examining the view taken of each type of offender 

in relation to the circumstances under which each would be 

subjected to therapy. 

Beginning with the non-diseased offender, who is any 

offender whose offenses are not attributable to a non

voluntary internal totality which is abnormal in the ideals 

statistical sense, it was determined that coercive therapy 

applied to such offenders is normally unacceptable. This is 

because the primary use of therapy which would be relevant 

to the fact that its recipient is an offender would be 

therapy designed to reduce or eliminate the offender's 

ability to engage in offending behavior. But this use of 

therapy is unacceptable because it involves reduction of 

the offender's capacities. Reduction of a person's personal 

capacities is unacceptable from the moral perspectives with 

which we have been concerned because it fails to allow the 

person to determine for himself what he will do in that it 

fails to allow him to determine whether or not he will 

engage in the offending behavior eliminated by means of the 

therapy, and because it involves an interference of others 

in one's attempts to advance one's goals, an interference 

which would be rejected by parties in the original position. 

Thus, coercive therapy designed to eliminate or reduce 
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offending behavior by means other than appeals to the 

offender's decision to change is found to be unacceptable. 

This rejection of coercive therapy for the non-

diseased offender is the primary conclusion concerning the 

non-diseased offender which has been reached in an explicit 

way in the present study. However, some uses of therapy on 

the non-diseased offender can be made consistently with the 

principles of the ethical perspectives with which we have 

been concerned. Ultimately, this is because these perspec

tives allow a person to submit himself to anything provided 

that his or her decision to do so is not made in encumbered 

circumstances, and also because these perspectives permit 

paternalism in some circumstances. But these considerations 

are also relevant to the case of the diseased offender, and 

so it seems desirable to bring that case into the picture at 

this time. 

Given our earlier conclusions about the concept of 

disease, the diseased offender may now be characterized as 

one whose offending behavior is part of a nonvoluntary 

internal totality which is abnormal in the ideal-statistical 

sense. The diseased offender is the offender with respect 

to whom the case for the rehabilitative use of therapy is 

the strongest. There are t;wo main categories under which 

the use of therapy on the diseased offender may be justified, 

the voluntary and the paternalistic. Let us consider each 

in turn. 
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Voluntary submission to therapy by a diseased 

offender is one relatively obvious case in which the use of 

therapy would be acceptable from the viewpoint defined by 

the ethical principles with which we have been concerned. 

If such an offender chooses to submit to a procedure 

designed to eliminate or alleviate an undesirable condition 

which afflicts him, then there is no basis for opposition 

to the therapy, provided that the decision was made in 

unencumbered circumstances. The basic reason why this use 

of therapy is acceptable is that both of our ethical view*-

points require that a person be allowed to act on his or 

her own choices whatever they may be, provided only that 

such action does not violate the similar right of others 

and that the choice is made in unencumbered circumstances„ 

From the viewpoint of respect for persons, this is the 

consequence of the fact that the viewpoint requires that 

persons be allowed to determine for themselves what they do 

and what happens to them to the maximum extent possible 

compatible with a similar right in others plus the fact 

that this viewpoint gives greater moral weight to the 

unencumbered will than to the encumbered will. From the 

viewpoint of justice interpreted through the original 

position, this is the consequence of the fact that parties 

in the original position would choose to be allowed to act 

on their own choices as the best way to promote their 

interests; they would agree to the qualifications of 
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sions because this would allow them to be protected from 

others t interference with their own activities . and from 

self-harming activities due to choices made under un

favorable circumstances. 
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A perhaps less obvious consequence of this view of 

voluntariness is that the use of therapy o~ -a non~diseased 

offender could also be justifiable in this way. If a non

diseased offender chooses to submit to therapy and that 

choice is unencumbered, then the relevant ethical view

points provide no reason for opposition to such therapy. 

However, this result provides no reason for the non

diseased offender as such to submit to therapy; indeed, the 

non-diseased offender would normally have reason to not 

consent to therapy either because it would be pointless or 

because it would interfere with his or her personal 

capacities. By contrast, there is prima facie reason for 

any diseased offender to submit to therapy when such sub

mission would be intended to eliminate or alleviate the 

undesirable condition which renders the offender diseased. 

Thus, despite the fact that . the use of therapy on the non,.. 

diseased offender can be justi fiable in this way, there is 

an important contrast between the non-diseased and the 

diseased offender in that the former normally would ~ave 

reason not to agree to therapy while the latter always 
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non-violation of others' rights and of unencumbered deci

sions because this would allow them to be protected from 

others' interference with their own activities.and from 

self-harming activities due to choices made under un

favorable circumstances. 

A perhaps less obvious consequence of this view of 
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offender could also be justifiable in this way. If a non-

diseased offender chooses to submit to therapy and that 

choice is unencumbered, then the relevant ethical view

points provide no reason for opposition to such therapy. 

However, this result provides no reason for the non-

diseased offender as such to submit to therapy; indeed, the 

non-diseased offender would normally have reason to not 

consent to therapy either because it would be pointless or 

because it would interfere with his or her personal 

capacities. By contrast, there is prima facie reason for 

any diseased offender to submit to therapy when such sub

mission would be intended to eliminate or alleviate the 

undesirable condition which renders the offender diseased. 

Thus, despite the fact that the use of therapy on the non<-

diseased offender can be justifiable in this way^ there is 

an important contrast between the non-diseased and the 

diseased offender in that the former normally would have 

reason not to agree to therapy while the latter always 
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would have some (but not conclusive) reason to agree to 

therapy designed to treat his or her diseased condition. 

Coercive therapy on the diseased offender can be 

justified on paternalistic grounds. We have found that the 

relevant ethical perspectives permit paternalism when it is 

applied under conditions specified in the Principle of 

paternalism and, again, in the case of the diseased offender 

there is a prima facie case for submission to therapy 

deriving from the fact that the diseased offender is 

diseased. In terms of the principle of paternalism, the 

fact that the therapy is intended to treat a diseased con

dition of the offender constitutes some evidence that the 

offender's unencumbered decisions would be supportive of the 

use of therapy. However, the Principle of Paternalism does 

not permit the coercive use of therapy merely because the 

offender is diseased. The prima facie case for submission 

to therapy becomes a conclusive case only when the 

offender's refusal to submit to therapy is made in en

cumbered circumstances and there is evidence that the 

offender's unencumbered choices would be supportive of the 

use of therapy which is better evidence than the evidence 

that such choices would be opposed to therapy. But when 

these conditions are met, the coercive use of therapy on the 

diseased offender is justifiable. 

A further consequence of these considerations on 

paternalism is that coercive therapy can in principle be 
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acceptable for the non-diseased offender as well as for the 

diseased offender. This is possible because of the possi

bility of cases in which there is good evidence that an 

offender's refusal to submit to therapy is encumbered and 

that this offender's unencumbered choices would be 

supportive of the use of therapy. However, the case of 

the non-diseased offender differs significantly from that 

of the diseased offender because in the case of the former 

there is a presumption against the claim that the offender's 

unencumbered choices would support therapy, while in the 

latter there is presumption in favor of the claim that the 

offender's unencumbered choices would support therapy. The 

presumption against therapy in the case of the non-diseased 

offender is due partly to the fact that most possible uses 

of therapy on such offenders would be pointless, and partly 

to the fact that therapy which has as its point the reduc

tion of the offender's capacity to engage in offending 

behavior is, as such, objectionable. But just as such 

therapy can be rendered unobjectionable if the offender 

voluntarily agrees to submit to it, so too it can be 

rendered unobjectionable if the Principle of Paternalism 

supports it. This is because the ethical perspectives in 

question give greatest weight to the unencumbered will and 

because action in accord with the Principle of Paternalism 

is action which gives greatest weight to the unencumbered 

will. Thus, although without appeal to the voluntary choice 
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of the offender or to the Principle of Paternalism the 

coercive use of therapy on the non-diseased offender is 

unacceptable, and although there is a presumption against 

the claim that the non-diseased offender's unencumbered 

choices would support therapy, there remains the possibility 

that coercive therapy on the non-diseased offender could be 

justifiable in special cases. However, for the non-diseased 

offender as such the coercive use of therapy remains un

acceptable. 

The foregoing considerations are primarily concerned 

with establishing the permissibility of therapy; that is, 

under the conditions outlined the use of therapy on offenders 

is not objectionable from the moral viewpoints in question. 

However, we have also seen that these viewpoints require 

that such therapies as exist be made available to an 

offender, at least when the offender is afflicted with a 

condition which interferes with his ability to function as 

a person. In this type of case therapy is justified and 

required as an essential means to enabling the offender to 

function as a person and to act to achieve his various goals 

and purposes. This is to say that the state has an obligar-

tion to make available to offenders therapies designed to 

treat at least capacity-reducing illnesses. Of course, this 

obligation does not extend to ineffective therapies, since 

such "therapies" would not increase the capacities in 

question; it does, however, extend to at least the most 
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effective and least risky of the therapies which are 

available for a given condition, provided that there are 

therapies which have at least a minimal effectiveness. 

That the state has an obligation to make therapy 

available to offenders does not mean that the state has 

the obligation or the right to force such therapy on 

offenders. The offender's right to treatment imposes on 

the state the obligation to make therapy available and that 

is all; the question of whether the therapies which are 

available are actually used is the question we have been 

considering above. The actual use of therapy on an offender 

must be determined by reference to whether the offender 

voluntarily agrees to its use and by reference to whether 

paternalistic considerations as determined by the Principle 

of Paternalism support its use. These two kinds of con

siderations provide the immediate basis for the justifica

tion of therapeutic rehabilitation. 
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