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PREFACE 

This study began as a term paper in an interest 

groups seminar. The subject was suggested by the instructor 

because in his own research he had peripherally dealt with 

the area of regulation of lobbying groups and found the 

literature on the subject far from satisfactory. 

My experience was similar. In the initial phases 

of research, I found political science literature to be of 

little help due greatly to a neglect of tax code regulations 

dealing with deductions for lobbying expenditure. But the 

neglect of the general study of lobbying regulation was 

widespread. As a consequence, X turned to legal periodicals 

for background and discovered a wealth of information cover

ing both regulatory statutes and tax law. I also discovered, 

hidden among the legal scholars, a political scientist, John 

W. Smith. Writing in a law journal, Smith lamented the lack 

of mutual assistance between political scientists and legal 

scholars on the subject of lobbying. My own research con

firmed this problem. 

In that spirit, I offer this dissertation as a 

marriage between political science and legal studies. It 

is hoped the union is of mutual benefit to both partners. 
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ABSTRACT 

A persistent problem that confronts both scholars 

and government authorities concerns the definition of lobby

ing, There is still no common agreement as to what consti

tutes lobbying or a lobbyist. The problem becomes acute 

for those who desire to restrain the activities of the 

"lobbyists," 

The purpose of this dissertation is to explore the 

problem of definition as it relates to regulation of lobby

ing from the viewpoint of Congress, the Supreme Court, and 

the Internal Revenue Service (IRS). Related to definition 

is the problem of attitude, the assumption being that an 

individual's feelings toward lobbying bear on his conception 

of the practice. 

Although there is no one acceptable definition of 

lobbying, there are three commonly used definitions. The 

"narrow" conception of lobbying restricts the practice to 

attempts to influence legislators through direct contact. 

The "broad" conception extends application to attempts to 

influence any government institution or official. Finally, 

the "grassroots" conception emphasizes attempts to agitate 

public opinion which, in turn, will attempt to influence 

viii 



government decisions. Proposals to regulate this indirect 

method have been very controversial due to the prescriptions 

of the first amendment. 

The importance of distinguishing between these 

definitions relates to their respective application by Con

gress, the Supreme Court, and the IRS. The Supreme Court 

has accepted the narrow conception of lobbying as the only 

legitimate one. Congress, however, has been concerned with 

all three definitions at one time or other, but has been 

frustrated in its efforts to adopt one. Finally, the IRS 

has been particularly associated with grassroots lobbying 

as affected by the administration of tax laws. The result 

has been a continuing debate as to what lobbying is, and a 

series of regulations by each that are different and in some 

ways opposing, leading to unclear, misunderstood, and mis

applied regulation. 

Congressional attempts to define lobbying through 

legislation foundered until 1946 due to persistent disagree

ments over what constituted lobbying and whether it was 

practiced by "citizens" or "lobbyists." This latter desig

nation was reserved for a class of people felt to be 

unworthy of the protection of the first amendment. 

In 1946, Congress passed the Federal Regulation of 

Lobbying Act which was strongly related to previous unsuc

cessful lobbying legislation. As such, it inherited all 
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the weaknesses of its predecessors. In 1954r the Supreme 

Court upheld the law, but construed it so narrowly as to 

deny it effectiveness. In the past sixteen years, Congress 

has tried unsuccessfully on numerous occasions to amend the 

law. 

The Supreme Court, has had an impact, on lobbying 

regulation in three areas. One, through its rulings that 

lobbying contingent fee contracts are invalid. Two, by 

ruling that Congress had violated the first amendment in 

its attempt to regulate indirect lobbying. Three, by ruling 

on IRS regulations with regard to tax deductions for lobby

ing activity. 

The IRS is responsible for administering tax 

regulations for two areas of lobbying expense: those 

pertaining to business deductions as "ordinary and neces

sary" expenses; and those for tax-exempt groups. In each 

area, the IRS has been relatively free to determine for 

itself what lobbying is, especially with regard to lobbying 

by tax-exempt organizations. But it has never explicitly 

defined the term thereby leaving such groups with no guide

lines to follow. 

The absence of a clear definition of lobbying has 

led each of these institutions to different conceptions and, 

consequently, different policies. It is suggested that a 

definition be adopted which each can accept, that is 



enforceable, and that provides a standard for both 

statutory and tax laws. There should be one definition of 

lobbying which would produce one regulative policy. 



CHAPTER 1 

INTRODUCTION 

The Problem 

On May 27, 1913, Senator Albert B. Cummins (R-Iowa) 
* 

rose on the floor of the Senate to introduce a resolution 

calling for the investigation of the "charge that a lobby is 

being maintained at Washington." In his introductory remarks 

he stated: "I will not attempt to define the word "lobby

ist. ' If he is what I believe him to be and what I have 

always supposed him to be, I abhor him quite as much as any 

Senator can. ...11 At the same time, however, the Senator 

also indicated that he did "not know there [were] any lobby

ists here; none have approached me. . . . 

Senator Cummins was probably not aware at the time 

that he had expressed a persistent problem for both scholars 

and government authorities who deal with the subject of 

lobbying. His "abhorrent," elusive lobbyists, are perhaps 

less distasteful today but no less elusive. There is still 

no common agreement as to what constitutes lobbying or a 

lobbyist. The problem becomes acute for those who desire to 

• Congressional Record, Vol. 50, 63rd Cong., 1st 
Sess., p. 1758. 

1 
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restrain the activities of "lobbyists." Who or what are to 

be regulated? 

The purpose of this dissertation will be to explore 

answers to that question as it has been dealt with by Con

gress, the Supreme Court, and the Internal Revenue Service 

(IRS). In the case of each institution, certain preliminary 

assumptions can be made about their regulatory activities. 

Primarily, it is assumed that each has more than a passing 

2 ' 
interest in the effective regulation of lobbying. The 

basis for such a statement will be clearly indicated in the 

following pages. It seems equally apparent that in order to 

effectively regulate, a clear definition of lobbying is 

essential in order to know what is to be regulated. Related 

to definition is attitude in that the feeling of the observer 

3 
toward lobbying indicates how he would want to regulate. 

There is a vast difference between a desire to suppress or 

2. There are grounds for challenging this assumption 
as far as Congress is concerned. Lester Milbraith found in 
his study that congressional respondents "show almost no ser
ious dissatisfaction with lobbying and no disposition to do 
something further about legal regulation. . . . One cannot 
escape concluding that many investigations and bills recom
mending changes are instigated by public distress with the 
highly publicized malfeasance of occasional lobbyists." Yet 
a new lobbying bill passed the Senate in 1967 and awaits 
action in the House. Thus, the "disposition" to amend 
existing law is still there, Lester Milbraith, The Washing
ton Lobbyists (Chicago: Rand McNally & Co., 1963), p. 317. 

3. For emphasis on this point, see John W. Smith, 
"Regulation of National and State Legislative Lobbying," 
University of Detroit Lav; Journal, XLII (June 1966), 672 and 
passim. 
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prohibit lobbying and one to restrain or control it. In the 

cited example of Senator Cummins, his negative attitude 

toward lobbyists would be reflected in any - definition with 

which he might agree. 

Political Science and Lobbying Regulation 

Political scientists have generally been concerned 

with the need for lobbying regulation, but their research on 

the subject has not led them to a full disclosure of what it 

means to regulate. Most literature about lobbying long ago 

dismissed legal regulation as unimportant. This dismissal 

was usually based on the common notions that the Federal 

Regulation of Lobbying Act of 1946 had been shown, by experi

ence, to be inadequate, that Congress had not seen fit to 

deal effectively with its inadequacies, and thus it was not 

an important check on the activities of lobbyists. Accepting 

these notions as facts, nevertheless the solution is not to 

dismiss regulatory efforts as meaningless. Few political 

scientists have acknowledged that institutions other than 

Congress are interested in lobbying regulation. The Internal 

Revenue Service issued its first ruling on lobbying and tax 

deductions in 1915, but scholarly literature has not made it 

4 . common knowledge. A similar circumstance exists with regard 

4. There have been three political scientists who 
have mentioned, with varying degrees of emphasis, the regula
tions of the IRS: Donald R. Hall, Cooperative Lobbying—The 
Power of Pressure (Tucson: The University of Arizona Press, 
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to the United States Supreme Court and its effect on lobbying 

regulation, illustrating an additional gap in political sci

ence literature. A brief survey of the literature confirms 

this lack of regard for non-legislative regulation. 

James K. Pollock, Jr. was the first known political 

scientist (other than President Woodrow Wilson) to express 

the need for a regulatory statute. Writing in The American 

Political Science Review, Pollock called upon Congress to 

enact legislation with the insistence that a "good statute" 

must contain an "adequate" definition of lobbying. His 

suggestion (without elaboration) was the definition supplied 

5 
by Indiana statutes. 

Edward B. Logan, in reviewing the attempts of Con

gress to regulate lobbying, lamented: "None of the laws yet 

presented would begin to control the most important methods 

of influencing legislation." These methods were "propaganda" 

and "moulding [sic] opinion." More importantly: 

Even with the lobbyists who do their work with 
individual legislators, committees, or government 
departments, registration would not diminish their 
activities. A great many of the lobbyists are now 
as well known to legislators as if they were 
registered.6 

1969), pp. 92-103; John W. Smith, op. cit., p. 663 and passim; 
V. 0. Key, Politics, Parties, and Pressure Groups, 5th ed. 
(New York: Thomas Y. Crowell Co., 1964), pp. 153-54, esp. 
note 47. 

5. "The Regulation of Lobbying," XXI (May 1927), 
340-41. 

6- Lobbying, supp. to vol. XLIV (Philadelphia: The 
Annals of the American Academy, July 1929), p. 73. 
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Having said this, Logan proceeded to prescribe the necessary 

ingredients of a regulative statute: clear definition of 

lobbying, prohibition of "contingent compensation," and 

7 "registration and the filing of expense accounts." In 

light of his above statement, these were neither very imag

inative nor specifically appropriate to deal with "propagan

da" or "opinion molding." 

Also among the first scholars to question the 

particular effectiveness of a registration and disclosure 

statute was Pendleton Herring. 

Whether the periodical publication of . . . 
information in the Congressional Record would have 
the effect of driving many of these organizations 
out of existence, is highly problematical. It would 
not affect the bona fide organizations, and in the 
case of the fake associations, if their members are 
so stupid as to support them in the first place, it 
is difficult to understand how the publication of a 
collection of confused figures in the voluminous 
Congressional Record would prove very damning evidence. 

However, since no law of that sort had been passed yet, he 

was willing to be fair since it was "hardly judicious to 

8 
indulge in hypothetical prognostications." 

But scholars continued to be "hardly judicious" in 

their assessments of the need for regulation. The most 

interested student of lobbying regulation, Belle Zeller, 

commented seven years before Congress passed the 194 6 

7. Ibid., p. 74. 

8* Group Representation Before Congress (New York: 
Russell & Russell, 1967 [Re-issue, 1929 ed.]), p. 260. 
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Lobbying Act; "Regulatory legislation alone will not check 

bad lobbying practices" but "the necessary first step [is] 

providing for . . . registration by professional lobbyists." 

Zeller's real faith, however, was in the people. 

The force of public opinion, operating through 
channels that fairly and adequately publicize the 
activities of pressure groups, will serve as the 
best check in keeping* predatory and anti-social g 
interests from prostituting the democratic system. 

Very soon after the Congress passed the 1946 dis

closure and registration law, it came under heavy criticism 

from many quarters including political scientists and legal 

scholars. The analysis of this criticism will be undertaken 

at the appropriate time, but it should be noted here that 

Congress has not seen fit to enact this critical advice into 

law. As a result, further advice has no+- ome forth as 

j. •. 10 
readily. 

9. "Modern Pressure Groups," American Labor Legisla
tive Review, XXIX (December 1939), 156. 

10. Among the works critical of the law are: Belle 
Zeller, ''The Regulation of Pressure Groups and Lobbyists," 
in Unofficial Government: Pressure Groups and Lobbies, 
Donald C. Blaisde'll, ecT. (Philadelphia: The Annals of the 
American Academy, 1958), pp. 94-103; John F. Kennedy, "Con
gressional Lobbies: A Chronic Problem Re-examined," The 
Georgetown Law Journal, XLV (Summer 1957), 535-67; Donald C. 
Blaisdell, American Democracy Under Pressure (New York: The 
Ronald Press Co., 1957), esp. Chapter 6, "The Dilemma of 
Lobby Regulation"; George B. Galloway, The Legislative Pro
cess in Congress (New York: Thomas Y. Crowell Co., 1953), 
502-03 .aricT"passim; Belle Zeller, "The Federal Regulation of 
Lobbying Act," The American Political Science Review, XLII 
(April 1948), 239-71; "Improving the Legislative Process: 
Federal Regulation of Lobbying," The Yale Law Journal, LVI 
(January 1947), 304-32. 
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Various conclusions can be drawn from this summary 

of the literature. Obviously, most scholars have assumed 

Congress to be the logical institution to provide regulation 

of lobbying since it was that arena where lobbying was 

thought to be most prevalent. Curiously, however, although 

all desired similar legislation, involving registration and 

disclosure, few had faith in the effectiveness of this type 

of regulation. Equally curious, few if any would have 

admitted that all lobbying took place in legislative bodies; 

still fewer would have looked beyond congressional attempts 

to regulate lobbying in the other governmental arenas. This 

is all the more strange when the definitions of lobbying 

that have been offered by scholars are examined. 

The Definition Problem 

As stated earlier, there is no one definition 

acceptable to either lawmakers or scholars. It is common, 

however, to characterize lobbying in either "narrow" or 

"broad" terms. Thus, the narrow conception of lobbying 

usually refers to direct contact between representatives of 

groups and legislators. One narrow definition, supplied by 

a legal scholar, distinguishes between lobbying and lobbyists 

•.[Lobbying is] the processes used by organizations 
to stimulate such activity by their members (and by 
the general public as well) as will impress legisla
tors with their serious interest in the sponsored 
legislation [while] lobbyists . . . may be defined as 
being those organizations and their employees (who 
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may be individuals, firms, or corporations) who 
utilize . . . lobbying processes.il 

On the other hand, Pendleton Herring ignores this 

distinction in his definition of lobbying as "the attempt to 

influence the course of legislation in an unofficial and non

governmental capacity." David Truman indicates that "the 

established importance of group activities in legislatures 

is reflected in a popular synonym for the political interest 

group, the word 'lobby.'" A law journal note on lobbying 

provides a distinctive definition: "it seems reasonable to 

define a 'lobbyist' as anyone, besides a lawyer, who tries 

to influence the vote of a member of a legislature either 

12 
for or against a particular picce of legislation." The 

commonality that pervades these definitions is the restric

tion of the term "lobbying" or "lobbyist" to contact with a 

legislature or legislator. 

The "broad" conception of lobbying is usually 

associated with the attempt of a group or individual to 

11. James II. Tilberry, "Lobbying-—A Definition and 
Recapitulation of Its Practice," Ohio State Law Journal, XI 
(Autumn 1950), 559. Italics in original. 

12. Herring, op. cit., p. xvii; David Truman, The 
Governmental Process (New York: Alfred A. Knopf, 1953.), p. 
321; Richard M. Roberts, "Federal Regulation of Lobbyists," 
The George Washington Law Review, XV (June 1947), 460. 
Emphasis supplied*. It is interesting to note that, with 
regard to the law journal definition, the courts have ruled 
that attorneys are not lobbying when involved in legislative 
appearances. See Lucas v. Hofford, 49 F.2d 1027 (1931) and 
Galveston County v. Gresham, Texas, 220 S.W. 560 (1920. 



9 

influence the decisions of any government institution or 

official. An example of this conception was provided by 

Donald Blaisdell: "By lobbying is meant all substantial 

attempts to influence governmental decisions for pay or for 

any consideration." Lester W. Milbraith defined lobbying as 

"the stimulation and transmission of a communication, by 

someone other than a citizen acting in his own behalf, 

directed to a governmental decision-maker with the hope of 

influencing his decision." Abraham Holtzman also extended 

the term lobbying to include not only "intervention" in the 

legislature, but also to that of the executive and judiciary, 

although he used the term primarily for "direct legislative 

action" by interest groups. V. 0. Key admitted that lobbying 

was "most conspicuous" at the legislative level, but it was 

"equally important" at the administrative level, and not 

unimportant before the judiciary. Finally, by far the 

broadest definition in this category was supplied by Edward 

Logan: 

. . . [L]obbying includes activities of a person 
or body of persons who attempt to influence legisla
tion in any way whatsoever . . . whether for pay or 
not. It need not be in connection with legislation 
which affects the pecuniary interests of persons or 
organizations. . . . All activity is included 
regardless of where it takes place so long as its 
purposes, either immediately or ultimately, is to 
influence legislative or administrative action. It 
includes activities of all nature whether- they be 
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above board or concealed, legal or illegal, proper 
or improper. 

Aside from the obvious commonality displayed in these 

broader definitions, there is a further aspect pf lobbying 

(also raised in the Tilberry definition page 7) that is of 

important note: must one receive financial compensation for 

attempting to influence government decisions to be considered 

engaged in lobbying? This question, to be examined in this 

study, has plagued scholars and lawmakers in trying to deter

mine whom to regulate. 

There is a further conception of lobbying, best 

exemplified by the following definitions, which has special 

significance with regard to the IRS. Lobbying includes a 

"campaign addressed to the public through newspapers, maga

zines , television, and radio containing explicit or implicit 

appeals to the public to contact Congress to influence legis

lation," and the "preparation and distribution of books, 

pamphlets, or data by research groups, which might influence 

legislation, but without any intent to produce legislative 

action."^ In both instances, these definitions refer to 

13. Blaisdell, American Democracy Under Pressure, 
op. cit., p. 67; Milbraith, op. cit., p. 9; Abraham Iloltzman, 
Interest Groups and Lobbying (New York: The Macmillan Co., 
1966), Chapters 4, 5, 6, "and passim; Key, op. cit., pp. 132ff 
Logan, op. cit., p. 3. 

14. U.S. Senate, Special Committee to Investigate 
Political Activities, Lobbying, and Campaign Contributions, 
Final Report, 85th Cong., 1st Sess. (May 31, 1957), Senate 
Report 395, p. 8. 



11 

"grassroots" or indirect lobbying, a highly controversial 

facet of lobbying and its definition. 

As stated earlier, a major question about many 

definitions involves the feeling toward lobbying of the 

person supplying the definition. This has pertinence with 

regard to legal definitions which have been especially hos

tile. For example: 

Lobbying, which has a well-defined meaning, and 
signifies to address or solicit members of a legis
lative body for the purpose of influencing their 
votes, is contrary to public policy, whether or not 
it is carried on in such manner as to constitute a 
crime under the statute,15 

This negative attitude has also been displayed by 

•J £ -1 
congressional lawmakers and "expose" authors and there

fore will be of concern at the appropriate time. 

LB Tourneux v. Gilliss, 82 P. 627 (1905). 

16. The examples of this attitude are legion. 
Among the best: "If a man comes here legitimately to repre
sent an interest which is to be affected by legislation, he 
is not engaged in an improper business and is not subject to 
criticism, while ... a man who makes that his profession 
and who is ready to endeavor by any means ... to influence 
legislation by frequenting the halls ... is a lobbyist." 
Sen. Augustus O. Bacon (D-Georgis), Congressional Record, 
Vol. 50, 63rd Cong., 1st Sess., May 29, 1913, p. 1804. 

17. One of the best examples is the following: 
". . . lobbies are made up of individuals called lobbyists, 
who may be peddlers of personal influence, paid propagan-r 
dists or amateurs promoting causes in which they sincerely 
believe. These are the pressure boys." Kenneth G. Crawford, 
The Pressure Boys; The Inside Story of Lobbying in America 
"(New York: Julian Messner, Inc., 1939), p. ix. See also 
Karl Schriftgeisser, The Lobbyists: The Art and Business of 
Influencing Lawmakers (Boston: Little, Brown & Co., 1951), 
p. 5 and passim. 
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The importance in distinguishing among these 

definitions relates to their distinctive application by the 

Congress, Supreme Court, and IRS. Thus, the narrow concep

tion of lobbying {direct contact with legislators) has been 

interpreted by the Supreme Court as the only recognized form 

of lobbying that Congress can regulate. The IRS, however, 

continues to be concerned with grassroots lobbying as 

affected by the administration of tax laws. Congress has 

seemingly been concerned about the entire spectrum of lobby

ing at one time or another, but has been frustrated in its 

own efforts (and by those of the Supreme Court) to arrive at 

a satisfactory definition of lobbying. The result has been 

a continuing debate as to what lobbying is and what regula

tions should be formulated to control it. 

It seems obvious from the foregoing that as lobbying 

activities go beyond the halls of Congress so do attempts to 

regulate it. But since more than one institution is engaged 

in making policy in this area of lobbying regulation, it can 

be postulated that differences in interpretation of what 

constitutes lobbying may occur. The central theme of this 

dissertation is to demonstrate that such is the case? i.e., 

the Congress, Supreme Court, and IRS are all engaged in regu

lating what each perceives to be "lobbying," but those per

ceptions are different and in some ways opposing, leading to 

unclear, misunderstood, and misapplied regulation. 
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Outline of the Study 

In order to illustrate this contention, the following 

major questions will be answered. What is {and has been) the 

intent of Congress to regulate lobbying activities? What is 

the present status of statutory law on lobbying? What is the 

status of IRS rulings on lobbying? How have these rulings 

compared with congressional intent? How have IRS rulings 

been applied to business and non-business lobbying? Finally, 

what has been the Supreme Court's conception of lobbying, and 

how has this conception influenced the others? 

Answers to these questions should support or refute 

the following premises. First, congressional intent and IRS 

intent to regulate lobbying are both different and opposed. 

Second, the Supreme Court's conception of lobbying 

has been inconsistent with regard to Congress and the IRS. 

Finally, Congress has become secondary while the IRS 

has become of primary importance in actually regulating 

lobbying. 

The analysis will attempt to work within these 

premises, stressing the aforementioned definition and atti

tude relationship. Chapter 2 is an in depth analysis of the 

early (1907-45) congressional attempts to regulate lobbying. 

There are two reasons for devoting an entire chapter to 

"ancient history." One, the debates over investigations and 

proposed legislation of this period were far richer than 
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those in the post-1946 era due to greater concern and 

uncertainty about lobbying. Two, and more important, it is 

conceded by most scholars that the existing law is a compila

tion of earlier efforts, and therefore reflects the problems 

18 
of draftsmanship and interpretation from the early era. 

Chapter 3 covers the successful passage of the 

Regulation of Lobbying Act in 1946 (as Title III of the 

Reorganization Act) and subsequent attempts to amend the law, 

most especially as Title V of the Reorganization Act now 

before Congress. 

Chapter 4 is a survey and analysis of relevant 

Supreme Court decisions affecting both congressional and IRS 

attempts to regulate lobbying. This chapter thus becomes 

the bridge between the Congress and IRS analysis. 

Chapter 5 is an investigation of IRS rulings with 

regard to business and non-business association, and illu

strates how extensively the IRS is engaged in regulation. 

The Congress is also involved because of its authorship of 

the Internal Revenue Codes, and its specific contribution 

will be considered at this stage of the analysis rather than 

in Chapters 2 or 3. 

Chapter 6 presents an illustration of the regulation 

of lobbying, the case of the Sierra Club of California. In 

18. On this point, see: "Improving the Legislative 
Process . . op. cit. , p. 317; Zeller., "The Federal Regu
lation of Lobbying Act," op. cit., p. 250; Zeller, "The 
Regulation of Pressure Groups and Lobbyists," op. cit., pp. 
97-98. 
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1966 the Club lost its tax-exempt status for alleged 

lobbying. The case demonstrates the problem of the defini

tion of lobbying and certain administrative problems of 

regulation. 

The final chapter concludes and summarizes the 

findings, and makes certain judgments as to regulatory 

activity. Any governmental policy toward lobbying is of 

obvious and major political, social, and economic importance. 

Such a position needs to be established with clarity by 

government and communicated, tested, and proclaimed as offi

cial policy. Until this occurs, government and the public 

(and the interests of each) will be without policy in this 

vital area. 



CHAPTER 2 

CONGRESS: YEARS OF FRUSTRATION, 
1907-^1945 

The legislative history of l6bbying regulation is 

uneven and sporadic. There are high points of indignation 

with wholesale bill introduction, and low points of apparent 

unconcern and inactivity. The history of the bills intro

duced"'' demonstrates this unevenness. The high point of the 

early years occurred in 1913 when investigations of lobbying 

topk place in both chambers of Congress. Interest in the 

subject rapidly declined, and during the war years (1917-19) 

no lobbying legislation was introduced. There was a modicum 

of concern in the 1920's. Late in the decade the tariff 

lobby investigation, 1928-29, revived legislative interest. 

In the early 1930's there was little or no legislation intro

duced. However, beginning with the public utility lobby 

investigation in 19 35 a renewed flow of legislation was pro

posed. Once again, the-preoccupation with war (1940-44) 

halted lobbying legislation. 

The period after 1945 (the subject of the next 

chapter) involves a different emphasis. A general lobbying 

1. See Appendix A. 

16 
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act was passed in 1946. Little new legislation was 

submitted during the next four years. But after the lobby

ing investigation of 1950, the purpose of which was to 

examine the effectiveness of the 1946 Act, new legislation, 

aimed at amending the existing law, was introduced in most 

subsequent Congresses, culminating with the passage, by the 

Senate in 1967, of an amended lobbying law. 

This brief sketch of the legislative history of 

lobbying regulation serves as a guide for the analysis, con

centrating on the identifiable high points where congres

sional concern was greatest and the issues clearest. This 

present chapter deals with various unsuccessful attempts at 

passing lobbying restrictions while the next chapter begins 

with the enactment of a law and proceeds with subsequent 

attempts to amend it. Thus, one logical question to be con

sidered in this chapter is why Congress did not enact legis

lation until 1946. 

Edward Logan suggested three reasons for legislative 

inaction. The "chief reason," he thought, was that Congress 

had "little faith" in legislation being able to regulate 

effectively lobbying activities. Further, he noted little 

"lobbying" for lobbying regulation, and some opposition. 

Finally, there "must be some feeling among Congressmen that 

if they help to put through a lobby law it might affect 
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them at some future time when they have ceased to be in 

2 
Congress.11 

Pendleton Herring noted that the "inherent difficul

ty" of providing adequate legislation was to find a way to 

curb "the corrupt, the deceptive, and the predatory" while 

allowing the "legitimate spokesman" the opportunity to 

3 
"represent . . . unhampered by red tape." In other words, 

how to catch the thief, but leave the honest man alone. 

These difficulties cited by Logan and Herring relate 

to problems of discerning definition and attitude. Who 

should be regulated on what-terms and to what end has plagued 

Congress from the start. In order to answer these questions 

it is convenient to begin with the 1913 investigation. 

The Investigation of 1913 

The first bills concerning lobbying were introduced 

in 1907, but none were reported from committee until Congress 

was prodded to action in May of 1913. The immediate impetus 

came from newly-inaugurated President Woodrow Wilson who, 

angered by opposition to the proposed tariff revision, 

charged, on May 26, 1913, that seldom had been seen a lobby 

2. Edward B. Logan, Lobbying, supp. to vol. XLIV 
(Philadelphia: The Annals of the American Academy, July . 
1929 (, p. 69. 

3. Pendleton Herring, Group Representation Before 
Congress {New York: Russell & Russell, 1967 [Re-issue, 
1929 ed.]), p. 258. 
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"so numerous, so industrious, or so insidious." He went on: 

"There is every evidence that money without limit is being 

spent to sustain this lobby and to create an appearance of a 

pressure of public opinion antagonistic to some of the chief 

items of the tariff bill." -He then called upon Congress to 

relieve all branches of the government "from this intoler-

4 
able burden [and] this unbearable situation." 

With that kind of challenge Congress seemed compelled 

to respond, although to say it was of one'mind is certainly 

incorrect. The ensuing debate in both chambers over resolu

tions for investigating the charges (as well as a subsequent 

affair concerning the National Association of Manufacturers) 

amply demonstrated the problems of definition of and attitude 

toward lobbying encountered by Congress. 

The Senate was the first to respond when, on May 27, 

Senator Albert B. Cummins (H-Xowa) introduced S. Res. 92 to 

establish a committee to "investigate the charge that a lobby 

is being maintained at Washington." In part, the committee 

was to take "statements, under oath, of all Senators as to 

the names of all persons who have made any representation to 

them during the present session concerning pending legisla-

5 
tion, and especially concerning the tariff bill. ..." 

4. The full text of the President's statement was 
reprinted in the Congressional Record, Vol. 50, 63rd Cong,, 
1st Sess., May 29, 1913, p. 1804. 

5. Ibid., p. 1758. In order to simplify notation, 
unless otherwise cited, the Senate debate took place on May 
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0v" 

An immediate challenge came from.Senator Jacob H, Gallinger 

(R-New Hampshire) who felt that an investigation of this 

type was "absurd." 

Men are here who have a right to be here, men 
who represent great interests in this country which, 
in their judgment, are imperiled. To call them 
"lobbyists" is, to my mind, utterly absurd; to say 
that they should not be here is equally so. . . . 

This prompted Senator Cummins to make his previously 

noted statement about lobbyists,** and express his feeling 

that the "country" had a right to know if "Senators [were] 

being influenced by improper representation, or, rather, 

whether it is being attempted to influence them by improper 

representation." 

The exchange between Senators Cummins and Gallinger 

provided the framework for the extended debate on the resolu

tion May 29: were there lobbyists operating and, if so, who 

were they? Or more precisely, what were they? In defense 

of his resolution, Senator Cummins admitted the existence of 

"hundreds of people" who had come to Washington concerned 

about tariff legislation. But-were they engaged in lobbying? 

For his own part, Cummins argued, he represented a state 

that stood to gain very little from the proposed tariff, but 

scarcely had the bill been introduced when a committee of 

27 and -29, 1913, and can be found in the above volume, pp. 
1758-59 and 1802-17. 

6. Chapter 1, p. 1, supra. 
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three "of the best known and the most estimable men in my 

State" had come to his office. His description of their 

mission is extraordinary. 

They constituted a committee raised by what is 
known as the Corn Belt Meat Producers' Association, 
an association made up of the farmers of my State, 
who would be horrified if from any source they were 
characterized as lobbyists attempting to improperly 
influence legislation. They came here to protest 
against admitting meat free and at the same time 
putting a duty on cattle. I acted simply as their 
guide to the subcommittee . . ., and they stated 
their case to the members of the subcommittee, 
. . . They did not confine the submission of their 
case to the subcommittee in formal session. They 
laid the facts, as they understood them, before 
every Senator with whom they could secure an audi
ence; and having done so, like the good people they 
are, they went home.' 

This remarkable statement would be comical if it 

were not so indicative of expressed congressional attitudes 

on lobbying during this period. By almost any modern, 

normally accepted definition, these activities would consti

tute attempts to influence legislation. This was certainly 

on the mind of Senator John W. Kern (D-Indiana) who rose to 

inquire whether the term "lobbyist" referred to "men of the 

character indicated by the Senator. ..." Cummins again 

refused to define the word, because he wanted the proposed 

committee to supply a definition "so that those people who 

have a right to come here and have a right to be heard may 

7. Emphasis supplied. The Senator also mentioned 
another group of "good people," a committee of pearl button 
manufacturers who received the same treatment. Pp. 1802-03. 
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not be reproached with this term. ..." Unfortunately, he 

went on, 

whatever that word means, it does not sound good in 
the American ear. Whatever may be its technical 
definition, no man cares to be called a "lobbyist." 
Somehow or other we have gradually formed the conclu
sion that a lobbyist is doing something selfish, 
corrupt, or personal, as distinguished from promoting 
a cause upon its merits. 

Although Cummins was unwilling to define the term, 

he did provide a dictionary definition (which he found too 

q 
vague). At this point, Senator Gallinger interceded with 

his dictionary definition (which was similar to that sup

plied by Senator Cummins), and then stated that the defini

tion was not "satisfactory" because it did not say "corruptly 

influencing." After Senator Cummins conceded the correctness 

of this interpretation, Gallinger pressed home his view. 

. . . I cannot believe, as the broad definition 
in the . . . Dictionary would seem to imply, that 
any man who frequents the precincts of a legislative 
body with a view of influencing the votes of Members 
can properly be termed a "lobbyist" unless he under
takes to act corruptly or by illegitimate means. 
lEmphasis supplied.J 

9 
No Senator rose to take issue with this point, and 

the debate moved to the issue of how best to disclose 

8. "Lobby: The persons collectively, who frequent 
the lobbies of a legislative house to transact business with 
the legislators. Persons, collectively, not members of a 
legislative body, who strive to influence its proceedings by 
personal agency, whether in a lobby or elsewhere." 

9. In fact, Senator Augustus 0, Bacon CD^Georgia) 
rose in support of it with a clarification of his own that 
made a similar distinction, P. 1804. 
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"improper" influence. Senator Augustus Bacon suggested that 

Senators simply state that they had or had not been 

approached by a "professional lobbyist," which elicited this 

response from Senator Joseph L. Bristow (R-Kansas): "How 

are we to know who a lobbyist is, or how do you determine 

who is a lobbyist?" Senator Bacon's answer was predictable: 

. . .  I  c a n  s a y  t h a t  I  h a v e  n o t  b e e n  a p p r o a c h e d  
by anyone, except by persons who have been in the 
representation of a legitimate interest in which 
they were personally concerned, and I do not consider 
such persons to be lobbyists. 

Senator James A. Reed (D-Missouri) found "no diffi

culty with the meaning of the word 'lobbyist.' I do not 

care in what sense the word is used" since, for him, the 

difference "between the old days and the present time" was 

simply a matter of who controlled Congress. When the Repub

licans were in power, the "great combinations" came to Wash

ington and wrote "their own bills." With the Democrats in 

control, such interests still came, but they confronted 

committees "charged by the people of the United States with 

the pleasant duty of annihilating legalized loot." This is 

rhetoric worthy of the political stump, but of no help in 

the chore of defining lobbying. 

10. This statement was too much for Senator Boies 
Penrose '{R-Pennsylvania) . His description of a lobbyist for 
the benefit of his "unsophisticated" brethren brought laugh
ter. "These gentlemen are generally well dressed, of 
attractive demeanor, of cordial manners, and of a hospitable 
turn of mind, and are not the persons to impress an unsophis
ticated Senator with the sinister character of the design 
which lurks beneath their pleasing exterior." P. 1809. 
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During the debate, Senator Kern introduced an 

amendment which eventually became the accepted version of 

the resolution. It was substantially similar to the Cummins 

proposal. But it is noteworthy that the roll call vote on 

the Kern amendment ended in a straight party vote: 38 Demo

crats in favor, 28 Republicans opposed with 30 not voting 

(13 Democrats, 16 Republicans and 1 "other"). Also, 

although the Senate passed the resolution, the Judiciary 

Committee held hearings, no formal report was issued or 

legislation sponsored as a result of the investigation."^ 

In the House of Representatives, support for a 

parallel investigation did not materialize as readily. 

Representative Clyde H. Tavenner (D-Illinois) introduced a 

resolution along the same lines as that of Senator Cummins, 

but as late as June 27, he was still urging, fruitlessly, 

12 
its adoption. What moved the House to action was the 

appearance of a series of newspaper articles, beginning June 

11. For reasons why the investigation faltered, see 
Edgar Lane, "Some Lessons From Past Congressional Investiga
tions of Lobbying," Public Opinion Quarterly, XIV (Spring 
1950), 17-18. 

12. Congressional Record, Vol. 50, 63rd Cong,, 1st 
Sess., p. 2247. On June 10, Representative William H. 
Murray (D-Oklahoma) introduced a resolution, to amend House 
rules pl-acing limits on lobbying. In part, the proposed 
rule would restrict attempts to influence legislation to 
appearance "before the regular committee thereof when in 
session or by newspaper publication or by public addresses 
or by written or printed statement, argument, or brief 
delivered to each Member of the House." P. 1957. 
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29, quoting one Martin Mulhall (a former "representative" of 

the National Association of Manufacturers) to the effect 

that "a number of past and present members of both houses of 

Congress [had] entered into various improper dealings with 

13 
the [NAM]." These articles prompted a series of resolu

tions to be introduced in the House, each calling for an 

investigation of the charges, All were subsequently com

bined into one resolution (H. Res. 198) by the Rules Commit

tee, and reported out by the Chairman, Robert L. Henry (D-

Texas). Indignation over the articles was so great that 

debate on the resolution began on Saturday, July 5, an 

extraordinary day for any House session, now or since. 

Further, the new charges were only remotely related to the 

President's earlier charge; thus, the investigations in the 

two houses were not completely parallel although the Senate 

did delve into the Mulhall affair peripherally."^ 

As in the Senate debate, the House had difficulty 

with the substantive problems of definition of and attitudes 

15 
toward lobbying. A difference between Senate and House 

investigations should be noted at the outset. Unlike the 

13. Lane, op. cit., p. 17. 

14. Ibid. 

15. Again, in order to simplify notation, references 
to House debates will be aggregated. The debate on the 
resolution took place July 5 and 9, .1913, and can be found in 
the above volume, pp. 2315-34 and 2343-53. 
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Senate, the House was dealing with a specific charge 

involving an assumed "lobbyist" who had named congressmen 

allegedly susceptible to influence. Thus,- it would appear 

harder for the House to dodge the existence of lobbyists in 

this instance unless the existence of Mulhall were disre

garded. This assumption of Mulhall1s role also resulted in 

less substantive debate in the House than in the Senate. 

As would be expected, various members of the House 

rose in righteous indignation against the "grafters," 

16 
"vermin," "secret conspiracy," etc. But beyond the rhe

toric was the more serious question of what was the investi

gation to entail. Since the purpose of the resolution was 

to investigate not only the NAM, but also "any other associa

tion, corporation, or person" who might be engaged in such 

activities, the question of definition (and existence) arose 

again. Martin Dies (D-Texas) maintained that in his years of 

service he had "not formed the acquaintance of any lobbyists, 

and I do not know of my personal knowledge about any lobby." 

However, he would concede that he had heard, "though not 

directly," of certain associations, like "an anti-saloon 

league and a saloon league, of a farmers' organization and of 

an antifarmers' organization'1' keeping "so-called lobbyists at 

the Capitol." 

16. For the best in political rhetoric, the comments 
of the following are especially noteworthy: Melville C. 
Kelly (R-Pennsylvania), p. 2318; and Hiram R. Fowler (D-
Illinois), p. 2319. 
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A similar position was voiced by James R. Mann (R-

Illinois). 

I do not see any more objection to the National 
Manufacturer's Association Isic], or the labor 
organizations, or the antisaloon leagues, or the 
liquor interests, or the Christian Scientists, or 
the American Medical Association, or the American 
Association for Medical Freedom, or any other 
association endeavoring to influence votes for or 
against a Member of Congress in his district, and 
perhaps spending money for that purpose, than I do 
to any other political campaign. . . . 

Mann then maintained that in his sixteen years in the House, 

"I never have met with this "insidious* lobby." He did, 

however, admit to one lobby, on the oleomargarine bill, but 

"that lobby was not here. That lobby was at home, and it 

was not an unlawful lobby and probably or possibly not an 

improper lobby and not an improper influence." 

Neither of these men seemed concerned about defining 

their terms other than to disavow knowledge of the existence, 

on a personal basis, of lobbyists. But other members of the 

House expressed concern about the charges. Curiously, how

ever, during the Saturday session, no member ventured the 

question as to the meaning of the term. It was most likely 

that they assumed a meaning in the face of Mulhall's charges. 

17. The following exchange between Congressmen Alben 
Barkley (D-Kentucky) and Mann demonstrates how much they 
assumed. 

Mr. BARKLEY. The object [of his proposed amendment 
to the resolution] was not to include all men who may be 
interested in legislation, but only those who may be 
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There was some concern expressed.about "improper" methods of 

lobbyists. Representative Victor Murdock (R-Kansas) indi

cated his conception of the difference between "proper11 and 

"improper" methods: 

. . . [W]hen organizations come here and seek 
to influence a Member of Congress by persuasion, no 
one can have objection; but when a man representing 
a powerful organization comes to this door and seeks 
to control a Member either by the threat to use 
money against him in his district or by offering to 
contribute money to aid his campaign, it is beyond 
the bounds of decency. . .. 

But most of the debate on the resolution, both on 

Saturday, July 5, and Wednesday, July 9, centered on pro

cedural questions, primarily the question of hiring counsel 

to cross-examine witnesses. Very little in the way of sub-

18 
stance was discussed, and the resolution was passed. 

situated here in the Capital of the Nation who are 
ordinarily known as lobbyists. 

Mr. MANN. I do not understand this resolution 
refers to maintaining a lobby in the Capital at Washing
ton. That is not what it says. The lobby may be main
tained at Baltimore or in New York or anywhere else 
throughout the country. 

Mr. BARKLEY. Of course, that is in broad general 
terms; but the object of this amendment is to report the 
names of persons composing the lobby who are stationed 
here for the purpose of influencing legislation. P. 
2330. 

18. At the Wednesday session, the only new speaker 
to substantively discuss the issue was Perl D. Decker (D-
Missouri). He, too, raised the question of propriety of 
method. "We find no fault with associations of men and 
women who strive to place their honest theories of govern
ment upon the statute books. . . . But it has been charged 
that there are organizations that exist for the purpose of 
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After a five month investigation, the committee 

19 
issued its report on December 9, 1913. The report was the 

first extensive attempt by Congress to explore the activities 

of major organizations who were identified during the hearings. 

Two aspects of this report are of special concern. The reso

lution authorizing the investigation had not defined the term 

"lobbying." As a consequence, the committee took it upon 

itself to provide a definition, one that is of importance. 

The report admitted that there were.wide differences 

of opinion as to the "correct" definition. It also admitted 

that the "word at one period carried with it a certain idea 

of acts, sinister and corrupt . . . [but] it was not so 

intended to be [thus] understood in this resolution. . .." 

The evidence for such a position, said the report, was found 

in the wording of the resolution which used the word "impro

perly" explicitly. Thus, if the word were to have an evil 

connotation, "there would have been no necessity or occasion 

for the insertion of the word 'improperly' in the subsequent 

clause. 

controlling legislation, not in a way which they consider for 
the good of all, but in a way that will best subserve their 
selfish interests. Nor do they scruple much as to the methods 
used." P. 2348. 

19. U.S. House, Select Committee on Lobby Investiga
tion, Final Report, 63rd Cong., 2nd Sess. (December 19, 1913), 
House Report 113, reprinted in the Congressional Record, Vol. 
51, pp. 565-84. 

20. " Ibid., p. 569. Emphasis supplied. 
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This is not a convincing .argument if the report was 

trying to maintain that attitudes had changed since an 

earlier period about "sinister and corrupt"- lobbying. The 

fact that the investigation was called in the first place 

suggests concern for just that type of activity. 

However that may be, the definition supplied by the 

committee is indeed devoid of evil connotation, and basically 

broad in application: "a person or body of persons seeking 

to influence legislation by Congress in any manner whatso-

21 
ever. . .." By this definition they found the NAM and 

other organizations were indeed lobbying. 

The other aspect of importance involved in the 

discovery of the "new" methods of influence practiced by the 

NAM and others. This was why the latter part of the defini

tion ("in any manner whatsoever") took on special signifi

cance. The committee found that the NAM had tried to induce 

congressmen to stay away from the House floor on crucial 

votes, that it had tried {with questionable success) to 

influence committee assignments, that X. H. McMichael, Chief 

Page of the House, had been in the employ of the NAM, and, 

finally, that at least one Congressman, James McDermott of 

Illinois, was found to be "guilty of acts of grave impropri

ety," although no serious action was taken in his case. 

21. Ibid. Emphasis supplied. 
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But these activities were, deemed trivial compared to 

others the NAM had used. It was found that the association 

was financially involved in elections, that it had directed 

organization members to telegraph members of Congress to vote 

in a certain way, and that it had carried on a "disguised 

propaganda campaign" through the mass media for dissemination 

in schools, colleges, and civic organizations throughout the 

country. The question remained whether these "indirect" 

methods were improper or not. 

The report dealt explicitly with the problem of 

standards of propriety. Ultimately, it was decided, "the 

whole matter must depend . . . upon the judgment, the intelli 

gence, the honor, and above all, perhaps, the courage of the 

individual Congressman." But, the report went on, it was 

still possible to "lay down a general rule" on the matter: 

. . . [A]ny individual or any association of 
individuals interested in legislation pending in Con
gress has the unquestionable right to appear in person 
or through agents or attorneys before committees and 
present his or its views upon and arguments in behalf 
of or against such legislation; that it is the right 
of the individual and the mass to appeal to the legis
lator personally, verbally, or in writing, if he sees 
proper to read it, and by education and argument seek 
to convince his judgment and his conscience. . . . 
But . . . whenever any person or association attempts 
by secret or insidious means or methods, by either 
giving or encouraging the hope of other reward than 
that mental and spiritual exaltation which springs 
from the consciousness of having walked in the light 
of -honest judgment and followed it to its logical end, 
or by threats of punishment to be vindictively in
flicted, then such methods become a menace to the free 
exercise of the legislator's judgment and the true 
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performance of his solemn obligation and duty, are 
improper. . . .22 

One hesitates to comment on the standards of propriety 

expounded here, but it seems clear that "rewards" of direct 

lobbying were likely to be more material than "mental and 

spiritual exaltation." It seems equally apparent that the 

indirect methods were not necessarily to be condemned but to 

23 
be identified and noted. 

The report made no recommendations to the House as to 

the action to be taken, an oversight that prompted one member 

of the committee, William J. MacDonald, a Progressive from 

Michigan, to write a minority report. For the most part, 

MacDonald took issue with the majority on their interpretation 

of the evidence to the effect that Mulhall and others did make 

use "of any method of corruption found to be effectual." 

Among his recommendations was one for a "system of registra

tion of lobbyists and legislative agents, so that no person 

may engage, as a business, in such work here without there 

being a public record of his connection and the source of his 

employment." There should also be "adequate penalties for the 

punishment of those who engage or conspire to improperly 

22. Ibid., p. 571. 

23. Edgar Lane makes the same point, and quotes 
Senator Overman, Chairman of the Senate investigation, who 
recognized lobbying as less personal appeal to Congressmen 
than "the newer form of organized activity to mold public 
sentiment and to influence Senators by means of public pres
sure from various sources." Op. cit., p. 20. 
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24 • influence Members of Congress." Neither his recommendations 

nor the report itself were given consideration by the House 

25 
after referral to the Judiciary Committee. 

Although no legislation resulted in.either chamber 

from the investigations, certain important conclusions can be 

drawn. In the first place, Congress was made aware that a 

"new" approach to lobbying existed, one that stressed propa

ganda and indirect techniques of -molding public opinion rather 

than direct buttonholing of congressmen. Further, the ques

tion of what constituted lobbying was left unresolved, but a 

broader definition was provided which was to become the basis 

for later definition attempts. Finally, expressed attitudes 

about lobbying methods also remained ambivalent. Vague refer

ences to "insidious," "sinister," "invisible government," etc. 

are difficult if not impossible to translate into effective 

policy. The same can be said of the House report's descrip

tion of what constitutes proper method (that which results in 

'•'•mental and spiritual exaltation"). Clearly, however, there 

was a distinction in the minds of congressmen between "lobby

ing which was somehow evilr and "legitimate" influence which 

24. House Report 113, op. cit., p. 584. The chairman 
of the investigating committee, Finis J. Garret (D-Tennessee), 
explained that the reason the report made no recommendations 
was due to. a lack of authorization to do so. P. 585. 

25. Lane attributes this to the absence of strong 
sponsorship of^legislation by the respective investigating 
committees. LOG;-cit. 
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was protected by the first amendment. But with these 

important distinctions left officially unresolved, Congress 

gave little consideration to lobbying until 1927 when it was 

again aroused by apparent irregularities. 

The Tariff Lobby, 1927-30 

The years between 1913 and 1927 were not completely 

devoid of attempts at regulation, although none excited Con

gress as much as the above two investigations. One example 

of the interim period deserves some mention because it demon

strates one of the frustrating aspects of dealing with 

congressional attempts at lobbying regulation. 

Senator William S. Kenyon (R~Iowa) introduced legis

lation "to define and punish lobbying" in 1913, 1916, 1920, 

and 1921. Yet he seemed to be at odds with himself as to the 

gravity (or existence) of that which he desired to punish. 

During a debate on an agriculture proposal on January 11, 

1921, Senator Kenyon acknowledged that Washington seemed to 

be "swarming with lobbies of every kind and description. 

. . . You cannot go to your office, you cannot get through 

the corridors anywhere, without having some of these lobbyists 

talking to you about bills in Congress." Therefore, it was 

time to have "some kind of a law with relation to lobbying 

. . . something that will let us know who the people are that 
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are doing the lobbying, whom they represent, and what they 

26 
are receiving in the way of fees." 

Six months later the Senator seemed unsure of the 

existence of this "swarming" horde. During a debate on 

companion coal bills in which Senator Joseph S. Frelinghuysen 

(R-New Jersey) had accused two associations of improperly 

opposing the legislation, Senator Kenyon offered this 

appraisal of the situation. 

He [Frelinghuysen] speaks of lobbyists fighting 
to displace the bill. I think he hardly means that 
or means the inference that could be drawn from it. 
No lobbyist has ever talked to me about a motion to 
displace the bill or about anything else in connec
tion with the bill. X am not on intimate terms at 
all with lobbyists for the coal people or the lumber 
people or the packers or any other lobbyists that I 
know of.2*7 

Another incident that occurred during this latter 

debate is noteworthy because it represents one of the most 

ferocious attacks on lobbying by any member of Congress. It 

was probably motivated more out of fear than reason. Senator 

Kenneth McKellar (D-Tennessee) stated on the floor of the 

Senate that he had received a letter from one of the coal 

organizations, the American Wholesale Coal Association, ask

ing that he honor a petition sent to him in the name of his 

constituents. In a written reply, McKellar's answer was that 

26. Congressional Record, Vol. 60, 66th Cong., 3rd 
Sess., pp. 1243-4~4. 

27. Congressional Record, Vol. 61, 67th Cong., 1st 
Sess., June 2*9, 1*T21, p. 3197". 
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the petition "no doubt" represented "the propaganda of 

professional lobbyists," and, therefore, "no possible right 

of petition was involved." In part, his letter responded: 

I do believe that it is a very great mistake 
upon the part of the American Wholesale Coal Associ
ation to employ representatives here to lobby, 
either by mail or personally, with Senators and 
Representatives. It is wholly contrary to democrat
ic institutions and cannot be too severely condemned. 

McKeller then made the common distinction between 

the individual who legitimately comes to Congress on his own 

behalf and the "paid organization" that offers "advice un

sought," and activity "wholly repugnant to democratic 

9 ft 
institutions." 

In the legislative debates of 1928-30 this distinc

tion was maintained. In 1928, Senator Thaddeus H. Caraway 

(D-Arkansas) introduced legislation to require registration 

of lobbyists. S. 1095 was reported from the Judiciary Com

mittee, with amendments, and considered in the Committee of 

the Whole on March 2, 1928. That Senator Caraway desired a 

broad meaning of lobbyists is clear from a committee amend

ment. The original bill defined a lobbyist as one "who shall 

engage, for pay, or otherwise to attempt to influence legisla 

tion," etc. The Judiciary Committee deleted the emphasized 

phrase, thereby restricting the provision to paid individuals 

Yet lobbying itself was defined broadly. 

2 8- Ibid., pp. 3199-3200. 
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Lobbying . ... shall consist of any effort to 
influence the action of Congress upon any matter 
coming before it, whether it be by distributing 
literature, appearing before committees of Congress, 
or interviewing or seeking to interview individual 
Members of either the House of Representatives of 
the Senate.29 

Much of the debate on the bill centered on this definition 

and the seeming contradiction contained in the characteriza

tion of a lobbyist. 

Senator William' Bruce (D-Maryland) questioned 

whether the bill drew a distinction between "legitimate 

forms of persuasion" and "influence tthat] might very well 

be carefully watched." Caraway's reply was that it applied 

"only where lobbying is [the] sole occupation. That is what 

they are doing it for, not because they have an interest as 

citizens but because they are paid to do it. . .. If he is 

not hired for that purpose, then he does not fall within the 

provisions of the bill." This answer raised another inquiry 

from Senator Bruce: 

, , , [Bjut suppose the person who comes here 
is acting as secretary of an association and as a 
part return for his salary as such secretary . , , 
Ihe] is charged with the duty of promoting some 
measure pending in Congress by the distribution of 
literature. 

In reply, Senator Caraway's colleague from Arkansas, Democrat 

Joseph T^ Robinson, stated that to make such a distinction 

would limit the provisions to persons "directly employed" to 

29. Congressional Record, Vol. 69, 70th Cong., 1st 
Sess., p. 3931. Emphasis supplied. 
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influence legislation. This would allow the "hundreds of 

men . . . not specifically employed for the purpose of 

lobbying fbut] in the employ of the corporation or individ

ual interested ... to come to Washington to oppose or to 

favor legislation" and escape detection. 

Senator Walter George (D-Georgia) then asked if the 

bill defined as a lobbyist "one who appears for himself 

because of his interest in legislation?" Senator Caraway 

replied, "Wo sir; it would not abridge the right of peti

tion." Senator George also asked if "representatives" of 

newspapers were covered, to which Caraway replied that they 

were not since it was not "their purpose and business" to 

lobby. 

Senator Reed Smoot (R-Utah) wondered if the defini

tion applied to a person appointed by a chamber of commerce 

who came to Washington in regard to a "certain piece of 

legislation" and received only transportation as compensa-

tion. Caraway's answer is noteworthy: "The bill would not 

do that. Citizens could get together and pay the expenses 

of a thousand people if they so desired to come here and 

make representations as to their rights or interests, and 

30 
they would not fall within the provisions of the bill." 

This response underlines the apparent feeling, 

again, that somehow "lobbyists" were not entitled to the 

30. Ibid., p. 3933. Emphasis supplied. 
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rights of citizenship, especially that of freedom of 

petition. Both Senators McKellar and Caraway {as well as 

others) felt compelled to emphasize this distinction without 

any apparent concern that the first amendment might not 

allow for such a difference. 

Senator William H. King (D-Utah) raised the question 

of jurisdiction of the bill's provisions with regard to 

those who do not come to Washington, but nevertheless sought 

to influence legislation either by letter writing campaigns 

or by seeking out legislators when at home. Would the act 

apply to them? Senator Caraway's response was ambivalent. 

After stating that he was not sure, Caraway proceeded to say 

the act had "in contemplation only those who come to Wash

ington to undertake to influence legislation." Finally, he 

said-: 

I have not the remotest idea that any court 
would say that it would curtain the right of peti
tion, representation, and direct appeal to Members 
of Congress. It only applies to that class of 
people who make a profession of influencing or who 
have for the time being the occupation for hire of 
influencing legislation. 

This explanation did not meet with the approval of 

either Senator King or Senator Bruce. Both were still con

cerned that the lav; was not sufficiently clear as to the 

31 
difference between "legitimate influence" and "lobbying." 

31* Ibid., p. 3934, To emphasize his point, 
Senator Bruce recounted the experience of a representative 
of the electric power companies who, in appearing before the 
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Nonetheless, the bill passed on a voice vote, and sent to the 

House where it was pigeonholed in the Judiciary Committee. 

Senator Caraway was also responsible for a resolution 

to investigate lobbying activities. Originally introduced in 

1927 and reintroduced cn April 22, 1929, the proposal lan

guished throughout the summer. But in the latter part of 

September, revelations came to light about certain activities 

32 
surrounding the Smoot-Hawley Tariff bill. These activities 

prompted some Senators to call for an investigation, among 

them Senator Hugo L. Black (D-Alabama). 

The people of this Nation have suffered enough 
already from secret propaganda and fraudulent lobbies. 
Men and groups who work behind a mask deserve no sym
pathy and no quarter. They are enemies of true gov
ernment or they would not fear public knowledge. If 
they did not seek that which justice would deny them, 
their shrewd hands would not be hidden from the public 
gaze.33 

Interstate Commerce Committee, were "stigmatized" as lobby
ists. "They were American citizens, corporate officers, 
owners of property, charged with responsibilities only less 
great than the public responsibilities with which we are 
charged." So why call them lobbyists? It is also interest
ing to note that Pendleton Herring expressed the same con
cern about the Caraway bill with regard to its ability to 
distinguish between the "lobbyist" and the "interested citi
zen." Op. cit., pp. 258-59. 

32. For a complete analysis of the pressures 
involved, see E. E. Schattschneider, Politics, Pressures, and 
the Tariff (New York: Prentice-Hall, Inc., 1935). 

33. Congressional Record, Vol. 71, 71st Cong., 1st 
Sess., September 25, 1929, p. 3948. This is the same Hugo 
Black who, 25 years later as a justice of the Supreme Court, 
was to dissent from the majority opinion upholding the 
Regulation of Lobbying Act. 
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The Senator, of course, was also quick to distinguish 

between the "right of citizens" to approach their represent

atives with "pertinent information," and the "secretly 

employed" lobbyists who were to be prevented from dissemi

nating "false and misleading propaganda to deceive the 

people and-defraud public sentiment." 

Into this atmosphere, Senator Caraway reintroduced 

his Resolution 20 on September 30. The introductory language 

of the proposal was interesting with respect to the attitude 

taken toward lobbyists. It went out of its way to paint 

lobbyists as evil money-changers, using such phrases as 

"filch from the American people," "false claim," "unclean 

dollar," and "greedy pockets." Caraway's reasoning was 

based on the notion that publicity would "control" (a more 

appropriate term would be "destroy") lobbying. 

In the first place, no one would want to admit 
that he was hiring a lobbyist, and no lobbyist would 
be willing to disclose the source from which he 
received his money, because then it would advise the 
public of the fact and advise the employer just how 
much he was being buncoed out of what little he was 
contributing or however much he was contributing. 

The resolution was agreed to on October 1, 192 9 with 

35 . . 
little amendment or debate. What resulted was a Judiciary 

•34. Ibid. , p. 4047. 

35. The only question raised, in fact, concerned 
whether it was broad enough to cover the "social lobby" to 
which the Senator replied, "It is broad enough to investigate 
anything in which one might feel interested." Ibid., p. 4115. 
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Subcommittee headed by Senator Caraway that heard over 90 

witnesses whose testimony filled over 5,000 pages and con

sumed nearly two year's time, October 15, 1929 to November 

24, 1931. Many reports and impressions came from the inves-
4 

36 
tigations, but one seems to be of particular note. 

Mention has already been made of the derogatory language of 

the resolution which established the investigation. As 

this resolution was written by Senator Caraway (and not 

amended), it is surprising that the tenor of the investiga

tion would be set by him in that direction. Caraway's 

attitude toward lobbying, according to Edgar Lane, was dis

played openly in the hearings through "incessant badgering 

37 
of witnesses." In general, he believed that lobbyists 

were dishonest, avaricious parasites and 90 percent of them 

represented "fake organizations," a figure ridiculously 
o q 

high. His attitude was also displayed on the floor of the 

Senate when he issued interim reports on the investigation. 

During one such presentation, he equated "lobbying" with 

"graft" because "if they shall, make the American people 

believe that these associations are effective, people must 

36. For a summary of the strengths and weaknesses 
of the effort, see Lane, op.^cit., pp. 22-25. 

• 37. Ibid., p. 25. 

38. Herring, op. cit., p. 259. 
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believe that legislative and executive action are bought and 

39 
sold as any other commodity." 

Senator Caraway's feelings on the subject were 

shared by other Senators, notably Senator Norris of Nebraska 

who found the payment for influence "not very commendable" 

and lacking a "high degree of patriotic spirit and fervor. 

40 
. . . "  B u t  t h e  i n v e s t i g a t i o n  p r o d u c e d  n o  e n a c t e d  l e g i s l a 

tion. What it did produce was confirmation of the 1913 con

clusions, namely, that indirect pressures were more prevalent 

than direct. It also demonstrated that Congress was more 

concerned than it had been in 1913 \</ith making fine distinc^ 

tions between "paid" lobbying and "citizens' rights," yet it 

could not resolve the issue. Finally, the attitude persisted 

that "lobbying" was distinctly distasteful (if not illegal, 

in some cases) and should be regulated, but how? 

The Public Utility Lobby, 1935-36 

After the Caraway Committee issued the last of its 

reports in 1931, congressional enthusiasm lagged with regard 

to lobbying proposals until 1935 when, again, attention was 

focused on activities surrounding the Wheeler-Rayburn bill 

to regulate public utility holding companies. There were 

two related reactions to these events. One was the 

39. Congressional Record, Vol. 72, 71st Cong., 2nd 
Sess., January 14, 1930, p. 1570. 

40. Ibid. 
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introduction of a lobbyist registration bill by Senator 

Black which began a new congressional debate over lobbying 

regulation. The other was the authorization of investiga

tions in both houses of Congress to determine the pressures 

exerted concerning the public utility bill. The concern 

here is only with the former.1^ 

Senator Black introduced S. 2512 early in the first 

session of the 74th Congress. It was reported out by the 

Judiciary Committee, with amendments, in May of 1935. Black 

explained the effect of the amendments on the floor of the 

Senate. In the first place, the original title, "A bill to 

define lobbyists, to require registration of lobbyists, and 

to provide regulation thereof," was stricken so as not to 

mention the word "lobbyist." The amended title read, "A 

bill to require registration of persons engaged in influ

encing legislation or Government contracts and activities." 

In fact, the word did not appear in the bill at all. The 

reason, according to Senator Carl A. Hatch (D-New Mexico), a 

member of the committee, was that "there were Senators . . . 

who felt that the term 'lobbyist' might attach some odium to 

those who were legitimately and lawfully presenting their 

42 
petitions to Congress." 

41. For a summary of the accomplishments of the 
investigation, see Lane, op. cit., PP. 26-29. 

42. Congressional Record, Vol. 79, 74th Cong., 1st 
Sess., May 20, 1935, p. ~7lTll. Emphasis supplied. 
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This was also why, explained Black, that there was 

no definition in the amended bill. There were objections 

because a definition might preclude or deter legitimate 

petitions to Congress if the label "lobbyist" was attached 

"to all those who sought to influence legislation or con

tracts. ..." Thus, the bill was limited to those persons 

"who did such things for pay or consideration," only, which 

was consistent with earlier attempts to regulate. 

But the Black bill was unique in one respect. It 

was the first legislation given serious consideration by 

Congress to include a provision for registration of persons 

43 
appearing before executive agencies. Specifically, it 

required registration with the Federal Trade Commission if 

attempts were made to influence "Federal bureaus, agencies, 

governmental officials, or employees," This added a new 

dimension to lobbying regulation, one which brought about 

disagreement between the two chambers. 

Full debate on S. 2512 occurred May 28, 1935. The 

first point raised concerned the question of applicability. 

Senator Joseph C. O'Mahoney (D-VJyoming) was concerned about 

the effect on the "ordinary practice of lav;" before 

43. There were earlier attempts that never got 
beyond committee consideration, notably H.R. 15820 intro
duced in the 66th Congress to "provide for the registration 
of persons employed to appear before departments and bureaus 
of the Government to advocate or oppose legislative measures 
in Congress." See Appendix A for the year 1920. 
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government departments. When Senator Black assured him 

there would be none, O'Mahoney qualified "ordinary" to 

include those lawyers who file claims in the Interior Depart

ment from "the public-land States" with regard to "home

steads, . . . oil and gas . . , permits, with leases, and 

the like" in the name of residents of these areas. In these 

instances, Senator Black felt the bill would apply. 

Since part of the purpose of the bill was to register 

persons interested in Government contracts, Senators King and 

William E. Borah (R-Idaho) wanted to know if certain individ

uals interested in particular appropriations would be required 

to register. King was concerned about the city, state, and 

private representatives interested in applying for portions 

of the four billion dollar public works appropriation. Borah 

had in mind individuals who had appeared before congressional 

committees to seek extension of the National Recovery Admini-^ 

stration. In each case, Senator Black reiterated that if an 

individual were "employed for such a purpose," he would be 

required to register unless he were a public official. At 

the same time, however, Black seemed a bit unsure of the 

breadth of the bill. After Borah had demonstrated his con^-

cern that the legislation should definitely.cover cases such 

as the NRA, the Senator from Alabama pointed out that he 

would have favored "a far broader bill," but the Judiciary 
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44 Committee had to meet "the objections of various Senators." 

The bill was then passed, as amended, on a voice vote, and 

sent to the House of Representatives. 

The House was not so quick to act as the Senate. In 

the first place, the former gave little consideration to S. 

2512, and instead considered a different bill introduced by 

Representative Howard W. Smith (D-Virginia). Further, the 

House did not act on the Smith bill until March of 1936, 

nearly ten months after the Senate had passed the Black bill, 

and seven months.after the House Rules Committee had con-

45 
ducted its investigation of the utility lobby. The bill 

itself, according to Jerome B, Clark (D^North Carolina), a 

ranking member of the Rules Committee, was "in a way a part 

of the report of the Committee on Rules" with regard to the 

investigation. Finally, the debate on the Smith proposal was 

much more vigorous than that of the Senate debate on the 

Black bill, and showed some of the unresolved problems pre

viously encountered as well as some to be encountered by a 

later Congress that successfully enacted a lobbying regula

tion statute.^ ̂ 

44. Congressional Record, Vol. 79, op. cit., p. 8306. 
Given Black's apparent attitud~e toward lobbying (see p." 40, 
supra), one could surmise that the breadth of his bill would 
have been greater. 

45. On the House investigation, see Lane, op. cit., 
pp. 26-28. 

46. The debate on the Smith bill (H.R. 11663) took 
place on March 27, 1936, Congressional Record, Vol. 80, 74th 
Cong., 2nd Sess., pp. 4514-41. 
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Representative Clark pointed out that the bill in no 

way "questions the right of any citizen or any interest that 

may be affected by proposed legislation to appear and be 

heard." But people interested in legislation who come to 

Washington "make . . , contacts . . . around the Capitol 

here; and then proceed to make an appeal to the country 

through propaganda" to create the impression that "the vocal 

minority is really the silent majority." It was the dual 

purpose of the bill to register "lobbyists" who came to 

Washington, and to have organizations that collect money 

"for the principal purpose" of influencing legislation or 

elections to file financial reports. 

The major argument raised about the bill concerned, 

again, to whom it applied. Congressman Frederick R. Lehl-

bach (R-New Jersey) questioned whether the registration pro

visions were broad enough to apply to "all important 

lobbyists." Specifically, he was concerned that those most 

involved in lobbying were not employed for that purpose. 

"No general counsel of a big corporation is employed for 

such a purpose. It may be incident to his employment." 

When asked how this serious omission could be corrected, 

Lehlbach responded that he did not know how an amendment 

could be formulated "without infringing upon perfectly 

legitimate rights." 

Representative Earl C. Michener (R-^Michigan) then 

raised a question about certain organizations' activities 
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and whether they were covered by the bill, specifically 

those indirectly trying to influence legislation by encour

aging letter-writing campaigns. Lehlbach's response 

punctuates a problem to be encountered again later. The 

test, he replied, depended on the section of the bill which 

contained the "principal purpose" clause. 

An organization that is permanent in character 
and looks out, generally, for the welfare of those 
in a particular line of business, just because it 
advocates or proposes to try to influence specific 
Members of Congress to advocate or oppose a partic
ular legislation, does not come within the provi
sions of the bill. The major purpose of such an 
organization is not to defeat or further specific 
legislation. But an organization like the Townsend 
organization, which is organized for the purpose of 
passing specific legislation, would clearly come 
under it.47 

Although Congressman Lehlbach could be suspected of 

ulterior political motives for his views, it is nonetheless 

certain that he was correct in his assessment of the impact 

of the "principal purpose" clause. When this term appeared 

in the 1946 lobbying lav/, it became the famous loophole to 

allow large organizations to remain unregistered. 

There is little question that Lehlbach's interpreta

tion roused his colleagues. William P. McParlane (D~Texas) 

admitted that some of the provisions were "rather vague, 

indefinite, uncertain," and he was doubtful as to the bill's 

ability to compel "superlobbyists" to register. But it was 

47. Ibid., p. 4516. Emphasis supplied. 
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a "step in the right direction," and amendments could make 

it "airtight." Arthur P. Lamneck {D-^Ohio) was specifically 

concerned about the effect of the bill on organizations such 

as the National Association of the Brotherhood of Locomotive 

Engineers, or the United Mine Workers. John E. Miller (D-

Arkansas), Chairman of the Judiciary Committee which had 

also considered the bill, replied that if those organiza

tions attempted to influence legislation, they would come 

within the provisions of the bill. Lamneck then reminded 

him that those organizations had "legislative agents" in 

Washington, and "as a lawyer, does the gentleman say that it 

would apply to those groups or that it would not?" Miller: 

48 
"I say it would apply to those groups." 

Mrs. Florence P. Kahn (R-California) asked Miller if 

the League of Women Voters would come under the provisions 

of the bill. Miller replied it would depend on whether or 

not the organization was "principally organized" to influ

ence legislation. "Of course they are principally organized 

to consider the principles of good government," responded 

Mrs. Kahn. In that case, Miller stated, "they would 

probably have to file a statement of their receipts and 

expenditures." 

48, Ibid., p. 4521. Earlier Miller had admitted 
the difficulty m drafting an "antilobby bill," calling it 
"practically impossible to agree upon the terms . . . that 
will satisfy the various groups and interests of this 
Nation." P. 4520. 
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There were other parts of the bill that came into 

question. Representative Martin Dies (D^Texas) wanted to 

know why reference to lobbyists who appeared before bureaus 

and agencies of the executive were omitted. (The Black bill 

had provided for their coverage.) Miller replied that he 

"did not omit anything," that the bill "came from the Rules 

Committee" originally, and its membership was responsible 

for the substance of the bill. August H. Andresen (R~ 

Minnesota) also was concerned about executive lobbyists 

except he was referring to the executive official "who comes 

up here and tries to bring pressure upon Members to legis

late in a certain way." When reminded that Sec. 7 of the 

bill specifically excludes "any public official acting in 

his official capacity," Andresen replied that the bill 

should be amended in order to determine whether those "clog

ging up these halls" were from the executive branch or "the 

49 
other iniquitous class of lobbyists." 

There was, of course, outright opposition to the 

bill. Congressman Charles L. Gifford (R-Massachusetts) 

called it a bill to "terrorize people," for the term "lobby

ist" was "a terrorizing word, really." But the most inter

esting (and metaphorical) opposition came from Claude A. 

49* Ibid., p. 4523. It is interesting to note that 
Andresen is a forerunner of present day Republican congress
men who also show a good deal of concern about executive 
lobbying. See Chapter 3, infra. 
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Fuller (D~Arkansas). He found the purposes of the bill 

"commendable" but it was' "like fishing for a minnow and 

getting hold of an alligator." If the purpose of the bill 

was to "catch a crook," it was not possible because "crooks" 

would not register. What would be caught were the "legiti

mate people," labor unions, farm organizations, veterans 

groups. 

The whole purpose of this bill is to protect 
Congress from sinister influences. To me it is a 
demagogue bill which seeks to appease the public, 
but it is a bill that has no teeth in it, goes 
nowhere, does nothing except to humiliate the good 
citizens of our States who come here on legitimate 
business, 

In fact, he said, the whole bill "is a demonstration that 

the mountains have been in labor and brought forth a mouse." 

Once again the entire debate up to that point 

represented the distinction applied between "lobbying" and 

"legitimate" influence. The reluctance of congressmen to 

allow that term to be applied to a law to any but "profes

sionals," "crooks," etc., was obvious. What Congressman 

Fuller, among others, wanted was the "brand" of lobbyists to 

apply only to that class in order that constituents would 

not get the impression their representatives were under "evil" 

50 
influence. That Fuller was not far from the purpose of the 

50. Fuller explicitly had repudiated his colleagues 
for claiming this bill should be passed because they owed it 
to their constituents. "We do not owe them any right to 
acknowledge that there is a lobby here that is influencing 
Members of Congress, because it is not a fact." P. 4524. 
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bill demonstrated in the remarks of its author, Congressman 

Smith of Virginia. 

Smith had made no statements to this point in the 

debate. He had heard the various interpretations of the 

purposes of his bill, and he disagreed that the idea was to 

terrorize or brand anyone. But when he identified the three 

classes of people the bill was to affect, the "branding iron" 

was much in evidence. . 

One class will be those people who sit at home 
and raise great funds to flood Congress with false 
propaganda. . . . That is perhaps the most harmful 
class, in my estimation, because they seek to make 
us believe that the sentiment at home for or against 
legislation is not what it really is. . . . 

There is another class of lobbyists, and he 
[sic] is the man who gets employed under the false 
pretence that he has a great influence with Members 
of Congress. . . . That class of people will object 
to registering. 

The third class of people are those who come 
. here regularly employed, honestly employed by honest 
organizations, honest trade and other associations. 
. . . These people will be required to register 
[but they] will be placed on a higher plane and will 
not be placed in the class with those folks who come 
here under false pretenses.51 

Two of the three classes Smith purported to apply his 

bill to were clearly distinguished as harmful to someone or 

something, and the third was to be segregated as "good 

fold," .Seemingly, those in the latter category were not 

really part of the "lobbying" forces, but unfortunately 

51. Ibid., p. 4525. Emphasis supplied. 
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would have to comply (willinglyof course) with the law, a 

compliance that bothered Congressman Fuller. 

Representative George A. Dondero (R-^Michigan) 

inquired of Smith whether two corporation board members who 

"conferred" with him about a proposed tax bill would be 

required to register as lobbyists since they came "as repre

sentatives of their own property." Smith replied in the 

negative, thus again clearly establishing that the "profes

sional" is the "lobbyist," not the citizen who represents 

himself. 

Not surprisingly, Smith's presentation of his three 

classes of lobbyists touched off another round of accusations 

and questions. Little in the way of new ground was covered, 

however, until Representative Vito Marcantonio (a New York 

Republican who ran under the American Labor Party label in 

the 1936 election) raised the issue of financial reports. 

Under Section 2 of the bill, funds collected "of any amount 

or any value" for the purposes of influencing legislation 

were to be listed by names and. addresses of contributors. 

Marcantonio noted that many mass organizations, interested in 

legislation, were supported by the unemployed with contribu

tions of as little as 25 cents a month. Did this constitute 

"any value whatsoever"? Would they have to list every dime 

and quarter? Smith replied that they would if the money was 

used to influence legislation. The absurdity of such a 
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situation seemed lost on Smith, but Gerald J. Boileau (R-

Wisconsin) proposed an amendment to keep a list of those who 

52 
contribute $5 or more. The amendment was rejected. 

A more important issue (at least for future legisla

tion) was raised by Congressman Smith himself who offered an 

amendment to change part of the intent of Section 6. This 

section, in part, provided for the application of the bill 

to "persons [who] in any manner whatsoever, directly or 

indirectly, solicit, collect or receive money or other thing 

of value to be used in whole or in part to aid, or the 

principal purpose of which person is to aid," etc, Smith 

proposed to strike "in whole or in part" and insert the word 

"principally." The reason, according to Smith, was the 

existence of large organizations that were not principally 

organized for the purpose of influencing legislation, but 

that "from time to time" became interested in legislation. 

It was not thought necessary or proper that that 
class of organization, because a minor part of its 
funds were devoted to purposed of influencing legis
lation, should be required to report all of the dues 
of their hundreds of thousands of members. . . .53 

52. This prompted Edward W. Creal (D-Kentucky) to 
observe that perhaps "the gentleman is a little high in his 
figure. Let us make it $4.98." P. 4533. 

5 3 .  Ibid., p. 4 5 3 5 .  Emphasis supplied. Belle 
Zeller also refers to this statement, but unfortunately 
makes no comment about it or the response it prompted which 
was even more important. "The Federal Regulation of Lobby
ing Act," The American Political Science Review, XLII (April 
1 9 4 8 ) ,  note 2 T ,  2 4 7 . '  
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Representative Gifford asked Smith if the word "principally" 

would not "provide a loophole to let out" some organizations 

like the Townsend movement. Smith thought not. Congressman 

McFarlane wanted to know "if we are to have the word 'princi

pally' in there should we not define it by saying at least 

one-half or three-quarters of their efforts, and so forth." 

And, finally, Charles D. Millard (R*^New York) asked Smith 

who was "going to determine this 'principally' that is refers 

red to?" Smith: "Ultimately it will be determined by a 

court if someone is haled into court for violations of the 

terms of the act." 

This brief exchange on this small amendment provided 

the clear evidence that some Congressmen were aware then 

that the word "principally" was of questionable utility if 

undefined and unspecified. To leave the situation in the 

hands of the judiciary at some later date seemed to indicate 

that Smith was unsure of the application of the word himself. 

It would also appear that since the same terms had been 

54 
questioned earlier it had no intrinsic meaning for Con

gress. Ultimately, of course, the term was "determined" by 

the courts although not to the satisfaction of Congress. In 

the case of the Smith bill, the House agreed to the amendment. 

While the House had been giving its attention to the 

Smith bill, Senator Black's proposal was before the House 

54. See Representative Lehlbach's comments on p. 49, 
supra. 
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Judiciary Committee. Representative Maury Maverick (D-Texas) 

stated that he understood the two bills were extensively dif

ferent. Smith replied that Section 7 of his bill contained 

the provisions of the Black bill "so far as the House commit™ 

tee concurred in the Senate bill." The provision pertains to 

registration of lobbyists before the executive departments 

had been deleted. It was mainly on this point that the 

5 5 
Senate rejected H.R. 11-663 and asked for a conference. 

The conference reported primarily the House version 

56 
of the bill. The Senate acted on the report without 

debate, but the House again engaged in vigorous debate 

before finally rejecting the report on a roll call vote, 

77-265. Most of the points raised about the report had been 

thoroughly aired in the previous discussion on the Smith 

bill. But several points are important because they empha

size certain problems raised earlier. In the first place, 

Celler explicitly stated that the word "principally" was 

added "so as to exempt organizations like the American 

Legion, Veterans of Foreign Wars, the American Federation of 

55* Congressional Record, Vol. 80, 74th Cong., 2nd 
Sess., April 4, f936, p. 4970. 

56. The major compromise, as reported by Congress
man Emanuel Celler {D-New York), involved the aforementioned 
executive lobbying. The House conferees felt the Senate 
"had gone too far on this matter," but they were willing to 
allow registration of such individuals in compliance with 
rules and regulations of the individual departments. Ibid., 
June 15, 1936, p. 9432. 
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Labor, and so forth." This was because these organizations 

had "not been principally devised and organized to elect 

Federal officials or to influence legislation. Those are 

only incidental functions." Clearly the conference commit

tee had discussed this problem; otherwise Mr. Celler would 

not have been in a position to state it as he had. 

Further, this "meaning" did not mollify those like 

Congressman Marcantonio who were still concerned that such 

an application would not compel public utilities companies 

to register, but mass organizations like the Townsend move

ment would have to do so. ' Celler1s response was that the 

bill was not perfect, but "to do a great good it may do some 

little injustice." 

A similar question arose with regard to the American 

Federation of Labor. Representative John McCormack (D^-

Massachusetts) asked Celler why the bill would not apply to 

that organization but would apply to public utilities com

panies since neither was principally organized to influence 

legislation. Celler replied that a utilities corporation 

"usually hires a lawyer or some sort of agent to come here 

for compensation" and the AFL "usually sends its own employ

ees down here." The former is "lobbying," the latter is not. 

This confused interpretation was la:ter compounded by the 

following exchange. 
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Mr. MARCANTONIO. It is well known that the 
American Federation of Labor has a legislative bur
eau whose sole purpose is to influence legislation. 
. . .In this respect the American Federation of 
Labor comes within the purview of this bill. 

Mr. CLARK of North Carolina. I doubt it. . . . 

Mr. MICHENER. I think I speak for the Judiciary 
Committee when I say that no one doubted but that 
these various organizations would be included. 

Mr. CLARK. ... I have great respect for the 
Committee on the Judiciary, but I am not bound by 
them in my own views. I think that an individual 
coming here in his own right would not be affected 
by this bill. If the American Federation of Labor 
is affected by legislation, it has a right to come 
here and exercise its influence for or against it. 
This would not be any more lobbying than it would be 
for the farmer to come here on legislation which 
directly affected him. . . . 

Mr. WOOD [Missouri Democrat], Does the gentleman 
mean to tell this House that this bill does not 
affect the legislative committee of the American 
Federation of Labor and also the legislative repre
sentatives of the American Legion, and the Disabled 
American Veterans, the Veterans of Foreign Wars? 
These organizations have paid representatives here 
not only during the session of Congress but have a 
national legislative bureau here all the time. 

Mr. CLARK. ... I think that if they have a 
paid representative here seeking to influence the 
passage of legislation one way or the other they 
would come under the bill in this way, that the rep
resentative would have to register. . . .57 

Unfortunately, Congressman Smith shed little clarify

ing light on the subject. In his summation of the bill, he 

stated that the "American Federation of Labor is not 

57. Ibid., June 17, 1936, p. 9749. Emphasis 
supplied. Of course, according to Celler, they did not pay 
their employees to try to influence legislation. 
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affected." "[The bill] does not apply in any manner to 

persons who appear voluntarily without compensation. It 

does not apply to organizations formed for other purposes 

whose efforts to influence legislation are merely incidental 

to the purposes for which formed." So far this was consist

ent with both his own statements and those of Celler. But 

then he said that the bill "was framed principally to curb 

the growing evil of organized attempts to influence legisla

tion by the stimulation of false propaganda designed through 

58 
avalanches of inspired letters and telegrams. . . ." If 

this were the case (and since Smith was the author of the 

bill, we have no reason to doubt him), the AFL, VFW, etc., 

were as qualified as any organization to engage in such a 

campaign whether their "representatives" were paid or not, 

or whether they even had them. The direct contact with 

legislators would not even apply. Therefore, the foregoing 

arguments over registration were clearly of secondary sig

nificance if the primary goal of the bill was to control 

grassroots lobbying. As a result, a new set of criteria 

were necessary to establish what "principally" and "directly 

or indirectly" meant with regard to influencing legislation. 

Since the House rejected the report, this determination 

would have to be postponed to a later date. But given the 

58. Ibid., p. 9751. Emphasis supplied. 
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confusion of the issue prior to the vote, it was little 

wonder the bill failed of passage. 

Conclusions 

It seems necessary at this point to pull together 

the major threads of the foregoing, for sown in these vari

ous congressional failures to regulate lobbying activities 

were the seeds of the regulatory statute enacted in 1946, 

and its ultimate failure. The ambiguities, the vagueness, 

all the questioned words and phrases became the weaknesses 

of the Federal Regulation of Lobbying Act. Before turning 

to that law, we should review the major points of its 

heritage. 

Primarily, the theme that persists throughout these 

prior attempts is the sense of frustration at what is to be 

regulated. The derogatory references to "lobbying," and the 

opposing (but not equal) regard for the legitimate right of 

petition made it virtually impossible to find common ground 

to define adequately lobbying for legal regulation. Little 

progress was made in the twenty-odd years between the pro

posed legislation of 1913 and 1936. The ultimate futility 

of the situation was manifested when neither a definition of 

the word, nor the word itself appeared in the 1946 law. 

Related again to the problem of definition is that 

of attitude. If "lobbying" is bad and "legitimate influence" 

good, then the first amendment becomes an obvious obstacle to 
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regulation. The veiled {and sometimes not so veiled) 

attempts to exempt "lobbyists" from the protection of the 

right of petition is difficult to defend under any circum-r 

stances, but in formulating law it seems impossible. 

Left for consideration, then, by later Congresses 

were the following important problems: who was to be con-? 

sidered as a lobbyist, only a paid representative whose 

primary business was influencing legislation, or anyone 

attempting to influence legislation; whether attempts to 

influence executive decisions were to be included in regula

tory legislation; whether to include indirect attempts to 

influence legislation as part of the regulation; and, 

whether the first amendment would be violated with any 

attempt to regulate. 

This was the background to the one congressional 

statute which purports to regulate the activities of those 

who attempt to influence legislation. We now turn to the 

"success that was failure." 



CHAPTER 3 

CONGRESS: SUCCESS THAT WAS FAILURE, 
1945 AND BEYOND 

The title of this chapter reflects the situation 

that resulted when, after almost 40 years, Congress passed a 

general lobbying law. Although successfully enacted, it 

proved to be almost completely inadequate in operation. As 

a result, there have been many attempts to amend it. The 

most successful of recent attempts passed the Senate in 

1967, although the House has yet to act. This particular 

attempt will be given special consideration because it 

reflects certain procedural changes on the part of Congress 

toward lobbying regulations. 

There are certain differences that should be pointed 

out at this' juncture between the emphasis of the previous 

chapter and this one. Unlike the record of the pre-1945 

Congresses, the 79th Congress did enact legislation. There^ 

fore the focus will be on the law and subsequent amendment 

attempts. Further, whereas the earlier attempts to pass 

legislation were individual bills, the 1946 law was passed 

as a title of an omnibus bill. This could well produce a 

different intent from a single issue bill. It could also 

63 
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dilute the effectiveness of its provisions considered as a 

part of a long, complex piece of legislation. 

Finally, because of the nature of the statute, it 

was inevitable that it would be challenged in the courts. 

Although the major aspects of judicial action will be 

reserved for the following chapter, it will be necessary to 

mention the impact of the Supreme Court's decision on con

gressional action. . • 

The Federal Regulation 
"" of Lobbying Act 

The only general lobbying law ever enacted was passed 

as Title III of the Legislative Reorganization Act of 1946 

(P.L. 79-601). Generally, the regulations are based on the 

principle of exposure as a means to determine honest and dis

honest pressures, a principle that was the heart of the 

previous legislation. In fact, there is little doubt that 

the language of the law is practically identical with that 

1 
of the Smith and Black bills. 

But is the intent the same as the earlier bills? 

One explanation is that the language is the same due largely 

"to the speed which marked the drafting of the Reorganiza

tion Act, the indifference with which legislators regarded 

the lobbying provisions, and the political expediency of 

1. See Appendix B for a comparison of the confers 
ence report on the Smith-Black legislation and the 1946 law. 
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2 
avoiding too sharp a break from past attempts." This 

rather cynical (but basically correct) assessment does not, 

however, account for the intent of the legislation. In 

order to determine the intent, it is necessary to look at 

the hearings concerning the need for a reorganization bill 

and the congressional debate during passage of the bill. 

The hearings were before a joint committee. No 

separate hearings were •taken on a lobbying provision, but 

there was testimony pertaining to a need for a lobbying 

title. George II. E. Smith, Research Assistant,to the Minor

ity Leader of the Senate, testified that there should be 

registration of "lobbies and pressure groups," and that they 

should also be compelled to prove that the views expressed 

by them reflect the "majority or two^thirds vote" of their 

3 
membership. Donald Blaisdell, m lieu of requested per

sonal testimony, sent a letter to the committee in which he 

endorsed the registration of "pressure groups and . . . the 

4 
publicizing of their activities," 

There were also oblique references to the need for 

control of "special interests" to prevent the blockage of 

2. "Improving the Legislative Process: Federal 
Regulation of Lobbying," The Yale Law Journal, LVI (January 
1947), 3-17-18. 

3. U.S. Congress, Joint Committee on the Organiza
tion of the Congress, Hearings: Part II, 79th Cong., 1st 
Sess (April 30, 1945), p. 4T1. 

4. Ibid., Part IV, p. 1084. 
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5 
the "national interest/' "the lofty function" of Congress. 

However, no specific recommendations were made as to the 

form of this control. 

The hearings, then, are not very helpful in estab

lishing legislative intent. They do demonstrate that 

various people made statements endorsing such legislation, 

and no one apparently testified in opposition. But there is 

no specific reference to what was needed (or wanted) in the 

legislation, 

A similar circumstance occurred with regard to the 

bill after it reached the House and Senate for consideration 

One of the initial comments on the intent of the bill came 

from Senator John McClellan (D-Arkansas), whose name was to 

be linked with a subsequent investigation into the effective 

ness of the law. McClellan stated that he "had in mind to 

ask the author of the bill some questions about this title 

[although he apparently did not]." But he understood "it 

might apply to an organization such as . . . the economic 

council, which is devoting its. whole purpose to seeking the 

enactment of legislation to bring about reforms in govern

ment. ..." If such was the case, "the secretary of that 

organization could not write me a letter with respect to any 

pending legislation until and unless he had registered 

5, See the" statements of Walter Hamilton, Yale Law 
School, Part III, May 29, 1945, p. 715; and Dr. Benjamin B. 
Wallace. Committee on Congress of the American Political 
Science Association, Part' TV, June 22, 1945, p, 917, 
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h e r e ,  . . .  in  o t h e r  w o r d s ,  b e  p l a c e d  i n  t h e  p o s i t i o n  o f  a  

lobbyist." McClellan made clear that he had no objection to 

requiring the registration of "professional lobbyists who 

s t a y  i n  W a s h i n g t o n ,  w h o  a r e  p a i d  f o r  t h a t  p u r p o s e .  . . . "  

But at the same time: 

I do not wish to see enacted any so-called anti-
lobbying legislation which would preclude any citizen 
of my State from getting in touch with me about any 
legislation, so long as he is confining his efforts 
to his own representatives in Congress and conferring 
with them about legislation in which he or the organ
ization which he represents may be interested.® 

Here again we find the familiar distinction between 

the "professional lobbyist" and "citizen" acting under his 

constitutional right of petition. McClellan's concern that 

the bill might be broadly interpreted to cover anyone 

attempting to influence legislation reflects the persistence 

of that unanswered question. During the actual debate on 

the bill, the question arose in both chambers with somewhat 

confusing results. 

In the House, Representative Everett Dirksen (R-

Illinois), a member of the joint committee, indicated that 

the intent was to reach "those whose principal purpose, not 

incidental purpose, but whose principal purpose is to come 

here and endeavor to influence the passage of legislation 

either by bringing about its defeat or its enactment." Carl 

Curtis (R~Nebraska) asked whether the provisions applied to 

6. Congressional^Record, Vol. 92, 79th Cong., 2nd 
Sess., June 10, 1946", pp. 6551-53. 
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the representatives of a chamber of commerce, farm bureau, 

or labor union. Dirksen replied (somewhat indirectly); 

I raised the question whether or not if the 
representative of an industry in my area came down 
here and appeared before a committee and then went 
back home and struck off some mimeographed data or 
appeared on the radio in support of or opposition 
to legislation, it could be inferred that he was a 
lobbyist within the meaning of this title. 

Curtis then wondered about the effect of the bill on 

grassroots lobbying. Dirksen replied that if "it is any

where in the country and the principal purpose is to bring 

about the influencing of legislation then the person would 

come within the purview of this legislation." 

Clearly Dirksen1s emphasis was on the "principal 

purpose" clause, which he unfortunately did not define or 

clarify. In the Senate, however, Senator Robert LaFollette, 

Jr. (It-Wisconsin), cochairman of the joint committee, implied 

a wider purpose of the bill by refusing, under repeated ques

tioning, to deny completely that chambers of commerce or 

labor unions were covered by the bill. "It will all depend 
.1 

on the type of activity that is carried on. I cannot give 

the Senator [Albert Hawkes of New Jersey] a blanket interpre-

g 
tation." LaFollette seemed concerned that the "principal 

.7. Ibid. , July 25, 1946, p. 10088. 

8. ibid., July 26, 1946, p. 10152. Senator Hawkes 
went on to state that he thought he understood "definitely 
what the provision means," that it "does not inhibit in any 
way, or restrict, a person coming to see his Senator or 
Representative on a matter incident to his business." He 
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purpose" clause might be too narrowly defined and was thus 

unwilling to provide a general definition. 

A final piece of evidence regarding the intent of 

the legislation came from the report of the committee when 

it listed three distinct classes to which the lobbying title 

applied: 

First: Those who do not visit the Capitol but 
initiate propaganda from all over the country in the 
form of letters and telegrams, many of which have 
been based entirely upon misinformation as to facts. 

Second: .The second class of lobbyists are those 
who are employed to come to the Capitol under the 
false impression that they exert some powerful 
influence over members of Congress. . . . 

Third: There is a third class of entirely 
honest and respectable representatives of business, 
professional, and philanthropic organizations who 
come to Washington openly and frankly to express 
their views for or against legislation, many of whom 
serve a useful and perfectly legitimate purpose in 
expressing the views and interpretation of their 
employers with respect to legislation which concerns 
them. . .9 

There are two aspects of this report that are 

important. It tends to substantiate the broad-purpose 

thesis of the law that Senator LaFollette had implied. But 

it also underlines both the bill's heritage and attitude 

also felt that LaFollette would agree with that interpreta
tion, but there is no record of whether he did or not. 

9. Senate Report 14 00, quoted in Belle Zeller, ''The 
Federal Regulation of Lobbying Act," The American Political 
Science Review, XLII (April 1948), 248, Zeller also cites 
the Dirksen and LaFollette interpretations, but not as 
fully. Pp. 246-47. 
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toward lobbying. The three classes identified in the report 

are parallel to Representative Smith's three classes of 

lobbyists of ten years earlier. In fact, the language used 

in both instances is nearly identical, too identical for 

mere coincidence.1^ Thus, it would appear that the intent 

of the legislation was, in both language and tone, essen

tially the same as proceeding legislation, especially the 

Smith bill, and therefore substantiates our earlier content 

tion of the heritage of the law.11 

One of the problems in determining the intent of the 

law is the absence of a definition of lobbying. The two 

applicability sections provide the closest thing to defini

tion in the act. Section 307 is the heart of the regulation 

The provisions of this title shall apply to any 
person (except a political committee as defined in 
the Federal Corrupt Practices Act, and duly organ
ized State or local committees of a political party), 
w^° by himself, or through any agent or employee or 
other persons in any manner whatsoever, directly or 
indirectly, solicits, collects, or receives money or 
any other thing of value to be used principally to 
aidf in the accomplishment of any of the following 
purposes: 

10. See Chapter 2, pp. 53-54, supra. 

11. There is also the evidence provided by a non-
Congressional source. When George Galloway made his recom
mendations on what a lobbying law should contain, in each 
instance it was akin to the Smith bill provisions. As 
important was the instruction to "carefully" draft the sec
tion pertaining to the identification of contributors "so as 
not to strike at 'mass' groups. ..." It will be recalled 
that the Smith bill made no distinction between large and 
small contributors. George B. Galloway, Congress at the 
Crossroads (New York: Thomas Y. Crowell Co., 1946), p. 305. 
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(a) The passage or defeat of any legislation by 
the Congress of the United States. 

(b) To influence, directly or indirectly, the 
passage or defeat of any legislation by the Congress 
of the United States.12 

Sec. 308 requires "any person who shall engage him

self for pay or for any consideration for the purpose of 

attempting to influence the passage or defeat of any legis

lation by the Congress of the United States" to register 

with the Clerk of the House and Secretary of the Senate. 

However, there were limitations on applicability. The pro-? 

vision does not apply to any person who "merely appears" 

before a congressional committee;, "nor to any public official 

13 
acting in his official capacity"; nor to any newspaper or 

radio editor or owner. 

12. Emphasis added. This section is taken directly 
from the Smith bill with the exception that the latter also 
contained a provision for the regulation of influencing the 
"election or defeat" of members of Congress. 

13. As we have seen, this same provision had drawn 
comment when it was a part of the Smith bill, especially 
from Republicans. A similar circumstance occurred with the 
1946 law. Witness these remarks by Congressman Chester Gross 
(R-Pennsylvania): "The worst and most persistent lobbying 
comes from the various bureaus v/ithin the Government in their 
effort to perpetuate themselves. . . . Their one objective 
is not only to perpetuate themselves but generally to 
expand. . . ." 

'One of the more entertaining observations along this 
line is supplied by Congressman Clare Hoffman (R-Michigan): 
"X do hope when they do get to investigating these lobbyists, 
none of whom I have ever seen in my 12 years' experience 
here, that they will go along and investigate this man Arun
del, I think that is his name, who gives these parties down 
here on Jefferson Island at a considerable cost to the 
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Obviously the intent is to require the "professional" 

lobbyist, the person engaged for pay, to register. The 

phrase "or for any consideration" has never been interpreted 

although it could be broadly construed as "personal gain" of 

any sort, including money, but not excluding other aspects. 

The remuneration requirement is consistent with legislative 

concern as to the distinction between "lobbyists" and 

citizens. 

The crucial word is "principal." Not only must the 

person be paid, but this must be his principal activity. We 

noted earlier Dirksen's comment that the bill was to reach 

those with "principal purpose, not incidental purpose." The 

implication is that which is not principal is incidental and 

vice-versa. One could not ask for a more vague interpreta

tion, especially involving a key word. For example, Web

ster's Unabridged Dictionary defines "principal" as "most 

important, consequential, or influential,11 while the defini

tion of "incidental" is "occurring as a minor concomitant; 

occurring merely by chance," The semantic gap between.these 

two definitions is broad indeed, resulting in considerable 

leeway for interpretation. A very astute analysis of the 

chosen of the Democratic Party. . . . When they get through 
with him they should investigate Mr. Bowles1 activities and 
find out how much tax money he has spent to induce the 
school children to write in requesting that we continue 
OPA. ..." Congressional Record, Vol. 92, 79th Cong., 2nd 
Sess., March 13, 1946, p. A1322; p. 2200. 
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act, contemporary with its passage, speculated that a test 

case before the courts could result in three possible inter

pretations of "principal": one, as "primary," "chief," or 

"most important," in other words, the dictionary definition; 

two, as "substantial" which had statutory basis in tax law; 

14 
and, three, a term too vague to sustain constitutionally. 

As will be shown, when the test cases occurred, the inter

pretations applied by the various courts included all three 

of the above, until the Supreme Court ultimately resolved 

the issue by applying the "substantial" meaning. However, 

the impression remained that the Court meant "primary" none^ 

theless; thus, the question persists as to its meaning. 

To anticipate a later chapter, it should be noted 

that the same analysis had this to say about the word "sub

stantial" with regard to the interpretation of the Internal 

Revenue Code's provisions of legislative activities by tax 

exempt organizations. 

The test imposed by the courts has been whether 
or not the political activity is incidental to the 
main purposes of the organization. . . . Under 
these rules gifts to trade associations, labor 
unions, professional groups, and social reform 
organizations have been deemed taxable. Although 
the analogy of the instant problem to taxation' is 
far from perfect, neither the classification of 
groups norTEe criteria^imposed seem entirely 
inapposite"! 33" .. 

14. "Improving the Legislative Process . . 
op. cit., p. 324. 

15. Ibid. Emphasis supplied. 
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Twenty years later, the Senate of the United States was to 

agree with the analogy. 

Recommendations made to strengthen the law by other 

than legislative investigation or committee proposals are, 

in most instances, the same: to change the word "princi

pally" to some other more precise term, or make it applicable 

to those who expend a specific amount for legislative activi

ties; require evidence of bona fide membership of an organi

zation; outlaw contingent fees; provide that the Attorney 

General, Comptroller General, or some other agency be 

responsible for enforcement rather than officials of the 

Congress. In some instances, congressional reports have 

incorporated some of these suggestions, and, in such cases, 

they will be further analyzed. 

The Buchanan Committee 

As early as 1948, the Senate Committee on Expendi

tures in the Executive Departments had held hearings on the 

operation of the Reorganization Act of 1946, Part of the 

testimony involved Title III. Recommendations to change the 

law were made primarily by Belle Zeller. Specifically, 

Zeller proposed that the title be completely redrafted with 

special reference to deleting "principally" and "principal," 

and making the law applicable to those who expend at least 

16. A list of those who have made such recommenda
tions can be found in Chapter 1, note 10, p. 6, supra. 
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$1,000 to influence directly or indirectly legislation? 
* 

requiring reports of all contributions to organizations like 

the National Association of Manufacturers, Chamber of Com^ 

merce, etc., of $500 per guarter "whether used for lobbying 

or not"; prohibit contingent fees; require the registration 

of persons lobbying the executive branch; and have the 

Attorney General "evaluate" the Act in his annual report to 

1 7  . . .  
Congress. None of these proposals resulted m legislation 

The first major investigation of the lobbying law 

came during the 81st Congress. The House of Representatives 

authorized the creation of a Select Committee on Lobbying 

Activities chaired by Congressman Frank Buchanan (D-* 

18 
Pennsylvania). Of primary interest in the probe was the 

effectiveness of the 1946 Lobbying Act, but since there was 

no investigation underway of specific lobbying activities at 

the time, the committee was free to consider a wide range of 

activities. During the course of the investigationf however 

publicity centered on various organizations, especially the 

Committee for Constitutional Government and their effort to 

17. Referred to in Robert L. Tienken, The Federal 
Lobbying Act (Washington, D.C. : Legislative Reference Ser
vice," 1966) , pp. 59-60. This publication provides and 
excellent summary of most facets of lobbying law from 1947-
1966 . 

18. The original intention was to have a joint 
committee to investigate lobbying activities, but the Senate 
did not agree to the House-sponsored concurrent resolution. 
Ibid., p. 12. 
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dispense "right-wing" literature to influence the public. 

The confrontation between the spokesman for the organization, 

Edward A. Rumely, and the investigating committee highlighted 

the problem of "indirect" lobbying emphasized differences 

between the Democratic and Republican members of the commit

tee with regard to the definition of lobbying, and ultimately 

provided one of the judicial tests for defining lobbying. 

The Buchanan Committee held hearings throughout the 

year of 1950, published in ten parts, and issued nine interim 

reports and a final report. The vast amount of information 

collected represented the best data on lobbying techniques 

of that or any time, and served to reinforce some earlier 

notions about the "new" lobbying. Our attention will be 

directed toward the problem of definition that caused the 

partisan dispute among the committee members, and to the 

final report with its recommendations for changing the 1946 

19 
regulations. 

At the outset of the hearings, Chairman Buchanan 

stated his definition of lobbying as "any attempt by individ™ 

20 
uals or groups to influence governmental decisions." His 

19. For a more complete analysis of the Buchanan 
Committee investigation, see Donald C. Blaisdell, American 
Democracy Under Pressure (New York: The Ronald Press, Co., 
1957) , Chapter Six. 

20. Buchanan acknowledged that he took this defini
tion directly from a legal journal, specifically "Improving 
the Legislative Process . . .," op. cit., p. 306. 
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reason for accepting this particular definition was that "it 

21 
is as broad in scope as our own investigation." He went 

on to say that: 

In my opinion, in the light of my experience in 
Congress, the most successful lobbying I believe is 
that designed to identify a course of action with 
the public interest; and, if the public generally 
can be sold on that line of reasoning, the lobby
ist's efforts are most effective.22 

21. U.S. House, Select Committee on Lobbying 
Activities, Hearings; Part I, 81st Cong., 2nd Sess. (March 
27, 1950), p. 7. Sometime later, a debate over the question 
of definition occurred on the floor of the House which can 
only be classified under the category of ridiculous logic. 
The exchange was between Representatives Buchanan and Clare 
Hoffman: 

Mr. HOFFMAN. It would seem to me that the first 
thing the committee [investigating lobbying] should 
do . . . would be to get a definition of "lobbying." 
Can the gentleman tell me what he considers lobbying 
to be? Can he give me some definition? 

• Mr. BUCHANAN. X would remind the gentleman from 
Michigan that ours is an investigating committee, not 
a legislative committee: that the definition of the 
word "lobbying" comes within the realm of the proper 
legislative committee of the House; it is up to them 
to define the term and make their recommendations. 

Mr. HOFFMAN. With all due respect, if the chair
man of the committee investigating lobbying cannot 
give me a definition of lobbying, I cannot see how he 
is going to get very far. How can a committee invest
igate lobbying if it does not know what it is looking 
f o r ?  . . . .  

Mr. BUCHANAN. I might say that in the present 
Lobbying Act there is no definition, and X do not 
feel that it is within the realm of the investigating 
committee to state at this stage of the game and set 
up any definition of the term "lobbying." 

Congressional Record, Vol. 96, 81st Cong., 2nd Sess., June 
15, 1*950, pp. 8691, 8693. 

22. Hearings . . ., loc. cit. 
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Thus, Buchanan set the tone of the investigation 

with a clear endorsement of the definition of lobbying as an 

indirect as well as direct means to influence public offi

cials. There was also the implication that attempts to 
i 

influence the executive branch were as important as those to 

influence the legislative, branch, and were worthy of the 

attention of the committee. However, other members of the 

committee apparently did not appreciate the breadth of mean

ing that Buchanan sought to establish. The following are 

statements of members who expressed their feelings when asked 

to do so by the chairman prior to the testimony. 

Charles Halleck (R^-Indiana) : I am happy to hear 
the words of your [Buchanan's] opening statement, 
particularly at the conclusion where you refer to 
that definition of "lobbying" which certainly does 
not give it the sinister, vicious, selfish aspect 
that sometimes I think people are inclined to attri
bute to it. 

Henderson Lanham (D-Georgia): . . . [L]obbying 
in and of itself is not an evil. It is only when it 
is perverted and takes on the sinister nature of un-
warrented pressure that it becomes dangerous. . . . 

I am sure that a lobbyist can be of great help 
to the busy Congressman because he has the facts at 
his fingertips and can really be of great help to a 
Congressman as he tries to find out what the facts 
are on the many problems that face him. . . . 

Joseph O'Hara (R-Minnesota): ... I think 
that it is perfectly proper that we have lobbying 
and that it is one of the constitutional guarantees 23 
under the first amendment of the Constitution. . . . 

23. Ibid., p. 11. 
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None of these statements is addressed to Buchanan's 

definition directly, but the impression is there that the 

narrow concept of direct lobbying was more-in the minds of 

these members than the broader concept. 
« 

Whatever the committee members felt, the chairman 

persisted in his view. For example, while the investigation 

was still in its initial stages, Buchanan revealed in a 

radio interview with Frank Burgholtzer that investigation, 

to that point, had found many organizations not registered 

or not giving the complete information the lobbying act 

called for. Also, he indicated that a "new" approach to 

lobbying had been detected—the indirect technique. "This 

indirect approach or technique gets into the very controver

sial question as to whether or not you are 'influencing 

public opinion1 or actually influencing legislative action 

24 
and national policy," 

The extent of this activity came to light with the 

questioning of Edward Rumely, Executive Secretary of the 

24. Transcription reprinted in the Congressional 
Record, Vol. 96, 81st Cong., 2nd Sess., June 28, 1950, pp. 
A4767-6 8. Of course, the idea that the "indirect" approach 
was somehow "new" was for popular consumption. Buchanan had 
already acknowledged the technique in his definition. 
Besides, almost 40 years before, the 1913 investigation had 
documented the existence of "indirect pressures." For a 
further reference on Buchanan's conception of lobbying, see 
"Lobbying: Its Nature, History, and Causes," in the Decem
ber 1950 issue of Rural Electrification, reprinted in the 
Congressional Record, Vol. 97. 82nd Cong., 1st Sess., 
January 8, 1951, pp. A53-54. 



80 

Committee for Constitutional Government. Rumely acknowledged 

that the CCG distributed various publications which had a 

decided political viewpoint, but he refused to supply the 

investigators with a list of buyers. Subsequently, he was 

found guilty of contempt of Congress, but the Supreme Court 

25 
overturned his conviction. Rumely"s refusal to supply the 

requested information polarized the Democratic majority and 

Republican minority with regard to the definition of lobby

ing. The majority accepted Buchanan's contention that 

lobbying was indirect as well as direct and defined it "as 

substantial attempts to influence legislation for pay or any 

2 6 
consideration." The minority, on the other hand, object

ing to the implications of this definition, argued that: 

it would apply to any activity by anyone designed to 
influence another or designed to inform another on 
any question which might be submitted to any Con
gress at any indefinite time in the future; that all 
sums spent on institutional advertising or in the 
form of' contributions of any sort to business organ
izations would be legislative expenditures. 

In the case of the Committee for Constitutional 

Government, the majority viev; held that widespread distribu

tion of its publications constituted indirect lobbying, 

"since the purpose of these activities ... is to influence 

25. United States v. Rumely, 345 U.S. 41 (1953). 

26. Quoted in Blaisdell, op. cit., p. 86. All 
references to the committee hearings or reports, unless 
otherwise noted, come from Chapter Six of this book. 
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readers to accept the point of view contained in them [and], 

in turn, ... be influenced by the ideas in the books in 

their own political activities. ..." On the other hand, 

the opposite viewpoint maintained that this was not lobbying 
» 

but merely the activities of a publisher protected by the 

first amendment guarantee, of freedom of the press. It was 

this view the Supreme Court sustained in reversing Rumely's 

conviction. 

At bottom, of course, this was the same argument 

that had plagued every debate on the application of lobbying 

regulations. Because of the first amendment, the burden of 

proof lay with the regulator. Was it constitutional to com

pel a group or individual to report expenditures for attempt 

ing to influence public opinion which in turn might attempt 

to influence government decisions? In its Report and Recom

mendations , the majority of the committee dealt specifically 

with this and other problems. 

The initial part of the report summarized the major 

findings of the investigation.. First, the existing safe

guards on lobbying by government agencies were found to be 

27 
adequate. Second, the passage of the Lobbying Act of 1946 

was an important step toward the preservation of our system 

• 27. The minority expressly dissented from this view 
maintaining, in the words of one member, "whether bureau^ 
cracy should rule through pressure." This again is an 
example of Republican concern for controlling "requests" by 
officials of the executive agencies. Ibid., p. 88. 
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of representative government, since it provided for the 

identification of pressure groups which seek to influence 

Congress. Third, the reporting by pressure groups had sup

plied a wealth of information about them. Fourth, even 

though a great deal of information had been collected, more 

was needed. Fifth, there^ should not be regulation of 

attempts to influence, but only identification of pressure 

groups and the sources of their support. Sixth, most of the 

money spent to influence legislation was spent in advertis

ing and pamphleteering—attempting to influence legislation 

by use of the printed word to arouse public opinion, and 

thus influence legislation by indirect means. Seventh, the 

lobbying act did apply to direct and to indirect lobbying. 

It covered advertising campaigns which sought to influence 

legislation, and it covered mass pamphleteering campaigns 

where thousands of leaflets or booklets were distributed to 

the public or Congress to affect legislation. Finally, the 

lobbying act applied to all attempts to influence legislation 

which involved "substantial" amounts of money. "We have con

cluded that the principal-purpose section does not limit the 

2 8 
coverage of the Lobbying Act." 

The committee then made two sets of recommendations, 

one legislative, the other administrative. The legislative 

28. From House Report 3239, the summary of which was 
reprinted in the Congressional Record, Vol. 96, 81st Cong., 
2nd Sess., January 1, 1951, pp. 17074--75. 
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recommendations were as follows: (a) exempt radio and 

television broadcasting from the act; (b) delete the word 

"lobbying" from the title of the act because the word has an 

evil connotation to many people; (c) repeal the section in 

the act which prohibits convicted lobbyists from attempting 

to influence legislation for a three year period after con

viction; (d) simplify reporting requirements to require less 

detailed reports of expenditures; (e) exempt from the pro

visions of the act all persons spending or receiving less 

than $1,000 a year to influence legislation; and (f) prohibit 

contingent fee lobbying agreements. 

The administrative recommendations were, first, 

designate subcommittees within existing committees to main

tain constant surveillance over lobbying act compliance; 

second, the Legislative Reference Service should be utilized 

to provide Congress with information on lobbyists; third, 

the Justice Department should enforce the act as a source of 

information, not criminal sanction; fourth, Congress should 

conduct an investigation of lobbying intended to influence 

action by agencies in the executive branch; finally, Con

gress should give consideration to a Joint Committee on the 

Legislative Process to administer both the Lobbying Act and 

29 
the Corrupt Practices Act. 

29. Ibid. 
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Even though Congress never considered any of these 

recommendations, they require emphasis here. In the first 

place, the committee clearly believed that-the lobbying act 

30 
covered indirect lobbying techniques, although the Supreme 

Court was to disagree a few years later. Second, clearly 

the object of the recommendations was not to provide more 

stringent regulations but to publicize lobbying. This was 

not only reflected in summary point five, but also in a 

further proposal to change the title of the law to "Legis

lative Interests Reports Act," thereby eliminating what the 

31 
committee felt was a pejorative, word, lobbying. 

30. They were supported in this belief by legal 
scholars. "During the course of House Committee Hearings 
concerning lobbying activities, it was indicated that the 
Lobbying Act1s meaning is unclear even to some members of 
Congress. However, Congress seemingly intended that the 
long-term general purpose of the donee organization—rather 
than the specific activity engaged in at the time the dona
tion is made—should be the prime determinant. For example, 
if a group's activities are not solely directed toward sup
port of political candidates and it accepts contributions 
for its entire program it would be governed by the Lobbying 
Act. Thus, the Lobbying Act covers organizations which indi
rectly affect legislation by all methods, i-ne4uding the 
influencing of elections." "The Lobbying Act: An Effective 
Guardian of the Representative System?" Indiana Law Journal, 
XXVIII {Fall 1952), 92-93. Italics in original. Also see 
Tienken, op. cit., pp. 37-46 for a summary of the Committee's 
evidence that the law was broadly based. Finally, see Senate 
Report 14 00, referred to on p. 69, for further evidence of 
broad intent. 

31. Tienken, op. cit., p. 6 0. The report also 
listed proposals specifically rejected by the committee, one 
of which (that organizations filing reports also indicate 
their membership) had been repeatedly urged by Belle Zeller 
in previous testimony. Two others rejected were to exempt 
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Thus, the recommendation that the law merely provide 

information was in keeping with the idea of public disclo

sure as the best remedy for dishonest lobbying practices, 

and thereby not violating the first amendment. As before, 

no legislation resulted from the investigation or recommenda-

32 
tions, and interest in changing the law lagged. 

The Supreme Court Changes the Rules 

In 1954, all previous congressional notions of 

amending the 1946 law were redirected by an action that took 

place outside the halls of Congress. In that year the Court 

ruled on the validity of the lobbying act. While it upheld 

the statute as constitutional, the Court construed the 

applicability of the law very narrowly. Because the follow

ing chapter deals with the role of the Supreme Court, only 

33 
brief mention should be made here of the decision. 

private bill lobbying from the provisions of the act, and to 
exempt all organizations from the reporting requirements. 
Ibid., p. 61. 

32. It did not cease altogether, however. In June 
1951, the Senate Committee on Expenditures in the Executive 
Departments held a second round of hearings on the operation 
of the Reorganization Act. Again, Belle Zeller, among 
others, proposed basically the same changes as she had in 
the first hearings. (See pp. 74-75, supra.) Also, a sub
committee of the Senate Committee on Labor and Public Wel
fare proposed in 1951 that anyone spending more than $10,00 0 
in any one year in hiring representatives before administra
tive agencies for lobbying purposes to report those expendi
tures. Ibid., pp. 62-63. Finally, see Appendix A for the 
years 1951-54. 

33. Harriss v. United States, 347 U.S. 612 (1954). 
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The ruling was clear that the only lobbying the law 

could disclose was direct lobbying of the legislative branch. 

The result, of course, was to settle judicially the persist

ent problem of what constituted "indirect" lobbying, unless 

Congress were willing to redraft and specifically define the 

provision pertaining to that type of lobbying. In most 

cases, however, congressional attempts to amend the act 

after 1954 clearly were done with the intent to conform to 

the decision. In July of 1954, Senator John F. Kennedy (D-

Massachusetts) introduced S. 3775 with the expressed purpose 

of meeting "the objectives raised by the opinion of the 

Supreme Court." In explaining his bill, the Senator pointed 

out four proposed major changes: make the Attorney General 

responsible for enforcement of the law; remove provisions of 

"dubious constitutionality," especially "indirect" lobbying 

coverage; prohibit contingent fees; and remove "regulation" 

from the title, "to reemphasize the point that no stigma 

•34 
should be attached to those registering under the act." 

34. Congressional Record, Vol. 100, 83rd Cong., 2nd 
Sess., July 19, 19TT4, p. 10882. One of those who supported 
the bill at the time, Senator Mike Monroney (D-Oklahoma), 
cochairman of the joint committee that had sponsored the 
Reorganization Act, indicated his conception of Title III: 
"One of the defects of the Lobby Act was due to the fact 
that it was made a part of the Reorganization Act, which 
embodied approximately 34 reforms Gf somewhat major nature, 
and to have complete and exhaustive testimony on that one 
phase was not possible within the limited time which was 
available, and therefore Congress passed it largely in the 
hope that it would be refined [1]" P. 10883. Ironically, 
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There was no action on the bill in the Senate. 

The next round of congressional interest occurred in 

1956 when Senator Francis Case (R^South Dakota) reported on 

the Senate floor that he had been offered a $2,500 "campaign 

contribution" in exchange for his affirmative vote on the 

natural gas bill. As a result, a Senate special committee 

to investigate lobbying activities was instituted under the 

chairmanship of John McClellan (D-Arkansas). The report 

issued by the committee in May of 1957 ranks with the 

Buchanan Committee report as a source of congressional 

thinking on lobbying. Eut the McClellan Committee report is 

more important here because it, unlike the earlier report, 

had to be mindful of the Karriss decision. The analysis 

will center on the report's recommendations as the first 

major post-Harriss congressional attempt to amend the lobby

ing law. 

35 
The initial recommendation of the report was to 

change the title of the lobbying law to the "Political 

Activities Disclosure Act," both in order to include campaign 

contributions as well as lobbying activities, and to elimi^-

nate the term "lobbying" from the title. Also, the Comptroller 

some 10 years later, Senator Monroney would again be a co-
chairman of a joint committee sponsoring a lobbying title of 
a major reorganization bill and defending it as such. 

35. U.S. Senate, Special Committee to Investigate 
Political Activities, Lobbying, and Campaign Contributions, 
Final Report, 85th Cong., 1st Sess. (May 31, 1957), Report 
395. 
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General was to be designated as administrator of the act. 

But the bulk of the recommendations involved the amendment 

of Sections 307 and 308, and were drafted into a bill, S. 

2191. As per the Harriss decision, the emphasis was on the 

direct communication with Congress with implicit requests 

for such communication (e.g., public relations campaigns) 

also covered. The test was one of an organization or indi

vidual attempt to influence pending legislation before 

Congress when a substantial effort was expended. "Substan

tial" was to be applied as the Internal Revenue Service 

employed the term to tax-exempt organizations under Section 

501 of the Internal Revenue Code (i.e., loss of tax exemp

tion in a substantial portion of said organization activity 

consists of attempting to influence legislation or 

elections).^ 

Specifically, the bill would have required the 

following to register and/or file reports. "Legislative 

agents,K who were retained to make direct contacts with Con-^ 

gress, or employees of trade associations, labor unions, or 

corporations who devoted a substantial portion of their time 

to influencing legislation, would have to register* Also, 

persons who receive $300 or more in a calendar quarter, 

regardless of the amount of time expended on legislative 

36. As will be demonstrated in Chapter 5, this 
would involve a difficult administrative chore since the IRS 
has never defined "substantial." 
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matters, would be required to make a financial report, but 

not to register. 

Further, any group promoting campaigns addressed to 

the public through the mass media containing "explicit 

appeals" to contact Congress to influence legislation would 

have to report if the activities involved expenditures ex

ceeding $50,000 in a calendar year. The same would be true 

of groups making an "implicit appeal" costing more than 

$50,000 in a year if a substantial portion of the appeal was 

to influence legislation. 

Finally, the bill extended coverage of the act to 

attempts to influence "an agency or department of the Federal 

37 
government" through "direct communication." 

Clearly, the intent of S. 2191 was to remove the 

vagueness of "principally" and "principal purpose" and 

replace them with financial limits which would be deemed 

"substantial efforts." Thus, "lobbying" would be associated 

with substantial financial efforts to influence decision

making. But even if "substantial" could be made to be quan

titatively different from "principal," it was no less vague, 

as those who had already dealt with IRS regulations at first 

hand knew all too well. Yet "substantial" became the favor

ite to replace "principal" in all subsequent amendment 

attempts. 

37. This summary of the important provisions of S. 
2191 is taken from Tienken, op. cit., pp. 67-72. 
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Further, the influence of the' Harriss decision on 

the bill was clear. The committee was very careful to tie 

indirect appeals to influence legislation either to explicit 

pronouncements of such intent or to substantial implicit 
« 

appeals. Certainly $50,000 campaigns would seem to be sub

stantial enough under most conditions. Besides, regardless 

of what the Supreme Court felt, every investigation since 

1913 had found "indirect" lobbying to be more important than 

"direct communication"; therefore, the bill was merely 

reflecting that finding.^® 

Finally, the committee was clearly aware that the 

first amendment would have to be considered. This was evi

dent from Senator McClellan's statement to the Senate when 

he presented the committee report. In part, he said that: 

throughout its considerations of the subject, the 
committee has been mindful of the right of each 
citizen to petition the Congress under the first 
amendment to the Constitution. Apart from the tra
ditional right of petition, the actual exercise of 
such right by our citizens is recommended by Mem
bers of Congress for the reason, among others, that 
the presentation of the views of the citizens 
either in support of or in.opposition to, proposed 
legislation is helpful in producing constructive 

38. Precedent did not seem to bother some critics 
of the legislation: "The major weakness of the proposed 
bill is that it is too broad in its coverage. It includes 
indirect activities which pose no measurable threat to the 
integrity of the legislative process. . . . Its application 
to indirect activities involves serious questions of consti
tutionality. " Carl V. Lyon and William H. Stanhagen, "Lob
bying, Liberty, and.the Legislative Process: An Appraisal 
of the Proposed Legislative Activities Disclosure Act," The 
George Washington Lav; Review, XXVI (March 1958), 416. 
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legislation. The exercise of the right of petition 
has proven to be a valuable aid to Members of Con** 
gress in their quest for legislation that will prove 
beneficial to the Nation.39 

McClellan1s statement demonstrated a distinct depar

ture from earlier statements concerning right of petition. 

There was no attempt to distinguish "lobbyist" from "citizen" 

as earlier congressmen were seemingly compelled to do. Cer

tainly Senator McClellan did not wish to exclude lobbyists 

from the protection of the first amendment. 

The Legislative Reorganization 
Bill of f967 

The McClellan proposals were not enacted by the 

Senate, and, again, a lull in proposed legislation occurred 

which lasted nearly ten years.^ On January 6, 1965, 

however, Senator Mike Monroney (D<-Oklahoma) introduced 

Senate Concurrent Resolution 2 to establish a Joint Commit

tee on the Organization of Congress, and set in motion 

39. Congressional Record, Vol. 103, 85th Cong,, 1st 
Sess., May 31, 1957, p. 8138. 

40. Actually, "lull" may be a misleading term for 
there were events, related to lobbying regulation, in this 
period that were of concern to Congress. Between 1960 and 
1962, there were various attempts, one of which was ultimate
ly successful, to amend the Internal Revenue Code with regard 
to lobbying expense deductions. See Chapter 5 and Appendix A 
for the years 1960-62. Further, the case of Robert G. "Bobby" 
Baker, the former Senate Majority Secretary, resulted in the 
Senate Committee on Rules and Administration recommending 
that the Lobbying Act be amended to place its administration 
under the Comptroller General who would be authorized to 
report violators to the Justice Department. Tienken, op. 
cit,, pp. 14-15. 
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events which ultimately led to the first enactment by either 

chamber of Congress of an amendment to the Lobbying Act. 

Ironically, the amendment is a title in another reorganiza

tion bill, and, therefore, invites instant comparison with 

its 1946 predecessor. What is more, it will be recalled 

that Senator (then Representative) Monroney was cochairman 

of the 1945 joint committee with the late Senator LaPollette. 

Thus, there was cause to claim that history seemed indeed to 

be repeating itself. 

The resolution was debated in the Senate on March 8 

and 9, 1965, and passed on the latter date unanimously. The 

only reference to lobbying lav/ reform came toward the end of 

the debate when Senator Clifford Case (R-New Jersey), soon 

to be appointed to the joint committee, asked Senator Mon-r 

roney what the committee proposed to do with Title III of 

the 1946 Reorganization Act. Monroney's reply was non-r 

specific, pointing out that "the passage of time and court 

decisions [had] eroded" the effectiveness of the law. His 

"hope" was that a new law could be written that "would divulge 

the necessary information on commercial and other paid activi-

41 
ties that affect the passage of legislation." 

In the House, Representative Ray Madden (D-Indiana) 

introduced a parallel resolution, House Concurrent Resolution 

41. Congressional Record, Vol. Ill, 89th Cong., 1st 
Sess., p. 4534. 
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4, on March 11, 1965. During the debate, 32 congressmen 

rose to speak in favor or in opposition to the resolution. 

Only one, Representative (now Senator) Richard Schweiker (R-

Pennsylvania) expressed any overt concern for lobbying law 

reform. Obviously, amending the lobbying act was not of the 

highest priority. 

The Monroney^Madden Committee held hearings from May 

10 to September 23, 1965. The testimony on lobby law revi*-

sion came from three sources. Professor James K. Pollock, 

who, in 1927, had called for lobbying regulations, stated 

that "no one seems too satisfied with the present legal pro~ 

visions.... Much can be done in this field to ease the 

pressure on Congressmen, at the same time retaining proper 

42 
access and contribution by lobbyists, themselves." He did 

not elaborate. 

Also, Dr. Herbert Alexander, Director of the 

Citizenls Research Foundation, and one of the leading author

ities on campaign finance, made reference to the lobbying law. 

However, his concern was to have a law of "registration for 

political committees which would be similar to the registra

tion of lobbyists [since] there are very close relationships 

between the regulation of lobbying and regulation of politi

cal finance." Senator Monroney was openly skeptical, 

42. U.S. Congress, Joint Committee on the Organiza
tion of the Congress, Hearings: Part V, 89th Cong., 1st 
Sess. (June 7, 1965), pp. 703-<-0<n 
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maintaining that "I hope we can do better than that," He 

then illustrated his point by referring to a "youth organiza

tion of commerce" that would file its entire expenses rather 

than itemize lobbying costs. The result was "an excuse for 

complying with the laws [while] making it [sic] completely 

unintelligible. . . . 

Finally, the principal testimony came from Neal 

Pierce, representing the Congressional Quarterly Service 

twhich, outside of the Congressional Record, supplies the 

only "public" exposure of lobbying reports as required by 

the 1946 act). Mr. Pierce indicated that their research on 

lobby spending reports demonstrated how easy "lobbies and 

political organizations evade the spirit if not the letter 

of the laws." Then, he proceeded to divulge a rather unex

pected finding. It seemed that those officials charged with 

maintaining lobbying reports were reluctant to allow "news

men and other individuals" access to the information. Pierce 

related that "many long battles [were waged] in the late 

1940's and early 1950's even to keep the file clerk's office 

in the House open all the time and not have a moratorium for 

two or three months at a time when no examination whatever 

could be made of records." Moreover, the impression was 

given of "imposing on the offices in question" by asking to 

examine the reports. Finally, according to Pierce, 

43. Ibid., June 9, 1965, pp. 837-38. 
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"hindrances" had been placed in the way of those desiring 

the information. For example, the 1946 law provided that 

lobbying reports would constitute part of the public records, 

and "shall be preserved by the Clerk of the House for a 

period of 2 years from the date of filing." Stated Pierce: 

"On the basis of this clause, House Clerk Ralph Roberts had 

made the unilateral decision to bar the press or public from 

examining records more than two years after their filing, 

even when he retains them in his office." When Pierce sought 

redress, he was told by one "prominent" committee chairman: 

"You must understand that the House Clerk is more powerful 

here than many Members of the House." Pierce did say, how

ever, that the Secretary of the Senate was more "cooperative, 

but "only individuals are required to report to the Senate 

[while] organizations, which are the important ones, as a 

4 A 
rule, report only to the Clerk of the House." 

If this was the case, and one need not doubt the 

source, the one "method" of enforcement provided by the act-^-

publicity-r-had been thwarted, both practically and officially 

Thus, besides the compliance problem of those the act pur

ports to cover, the evidence seemed clear that those charged 

with enforcement were likewise guilty of noncompliance. 

On the question of how to redraft the act so that 

information could be obtained from individuals and groups 

44. Ibid., Part VI, June 23, 1965, pp. 1018-21. 
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without interfering with the right of petition, Pierce 

replied that he thought it required "careful committee staff 

study as to where you draw the line" since there "are terri

fically gray areas here. ..." Senator Monroney laid the 

blame with the Supreme Court which "ruled out any compulsion 

that Congress might have to make anyone file these claims as 

being a violation of the constitutional rights to petition 

the Congress." 

Finally, on the subject of extending the provisions 

of the act to officials of the executive branch, brought up 

by Congressman Thomas Curtis (R-^Missouri), Pierce agreed 

that "the more we could get reports on just how the executive 

branch is lobbying, the more we would report." He admitted 

his organization had "run fact sheets ... on the Congres

sional liaison offices . . ., but this was only scratching 

the surface." Pierce had nothing to say about extending the 

provisions of the act to those who lobby the executive 

45 
branch. 

46 
The final report of the committee was issued July 

28, 1966, and its recommendations for amending Title III of 

the 1946 act reflected both earlier attempts (notably the 

McClellan bill) and the hearings. There were five major 

45. Ibid., pp. 1029-31. 

46. U.S. Congress, Joint Committee on the Organiza
tion of the Congress, Final Report, 89th Cong., 2nd Sess. 
(July 28, 1966), Senate Report 1414 [House Report 1781]. 
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recommendations. The first was to change "principal purpose" 

to "substantial" purpose. Although the report admitted that 

"substantial" would "also be subject to judicial interpreta

tion, the courts have often interpreted 'substantial1 in 

internal revenue and other measures." Unfortunately, the 

courts have never "interpreted" the word; they have only 

ruled on the application of it, the result of which was to 

47 
rule on what was not substantial. 

Second, organizations which met the "substantial" 

purpose test, would be required to file a report of expendi

tures. But a registrant would have the "option of listing 

its specific lobbying expenditures or taking the position 

that it is unable to do so. In this latter event, it should 

make a good faith estimate of the percentage of total 

receipts and expenditures which are allocable to lobbying 

activities." This, of course, was to eliminate the practice 

of filing entire organization budgets which had been alluded 

to in the hearings. 

Third, required that lobby registration be filed with 

the General Accounting Office, rather than officials of Con

gress . The reports would be maintained for a five year 

period rather than the existing two years. Further, the GAO 

was to refer violations to the Department of Justice for 

prosecution. 

47. See Seasongood v. Commissioner, 227 P.2d 907 
(1955), where five percent was ruled as not substantial. 
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Fourth, individuals who registered, and were under a 

contingent fee arrangement, would be required to submit 

detailed accounts of the fee arrangement. This was the 

strangest of the recommendations in that prior proposals had 

explicitly forbidden contingent fee contracts. In addition, 

the courts have been consistently hostile to such contracts, 

refusing to enforce any agreement in which the individual 

was clearly receiving remuneration based solely on his 

48 
success. 

Finally, the report proposed to include television 

and radio media under the exemption applicable to newspapers 

and periodicals, although it was admitted that "no effort 

49 
Ihad] been made to apply the act to such media. ..." 

The committee was unanimous in its support of the 

recommendations, but some Republican members filed supple

mental views on various subjects not covered in the main 

report. Among these were views given by House committee 

members Thomas Curtis, Durwood Hall, and James Cleveland on 

"lobbying by the executive branch." Specifically, they 

supported the report's views on amending the lobby law, but 

felt a "complete job calls for enforcement of [Title 18, 

1913, "Lobbying with Appropriated Moneys"] with respect to 

48. See Chapter 4 for an analysis of this judicial 
attitude. 

49. Final Report . . ., op. cit. , pp. 52<-55. 
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seems to be 

lobbying 

Legislation embodying the committee recommendations 

was introduced in the House and Senate on August 18 and 

September 21, 1966, respectively. However, debate did not 

occur until the beginning of the 90th Congress in the 

Senate, and has yet to occur in the House. Obviously, our 

attention will be on the Senate bill (S. 355), and specie 

fically Title V wherein the amendments to Title XIX of the 

1946 Reorganization Act are found. 

S, 355 {.The Reorganization Bill of 1967) is, like 

its predecessor, an omnibus reform bill designed to amend 

the earlier law. Title V is the "new" lobbying provision. 

When debate on the bill began in January, 1967, Senator 

Monroney had this to say about Title V: "Since one of the 

50. Ibid., pp. 87-88. Further evidence of this is 
the publication of a book, We Propose: A Modern Congress, 
Selected Proposals by the House Republican Task Force on • 
Congressional Reform and Minority Staffing, James C. Cleve
land, Chairman, Mary Mclnnis, ed. (New York: McGraw-Hill 
Book Co., 1966). Two selections are on lobbying, one by 
Congressman Ancher Nelson of Minnesota entitled, "Lobbying 
by the Administration." Finally, after legislation was 
introduced containing the committee's recommendations, on 
two occasions, Republican House members expressed their con
cern that the bill "failed to address itself to the problem 
of Executive Branch lobbying." See the remarks of John 
Rhodes of Arizona on October 11, 1966 [Congressional Record, 
Vol. 112, 89th Cong., 2nd Sess., p. 26146], and Durward Hall 
of Missouri on January 17, 1967 [Congressional Record, Vol. 
113, 90th Cong., 1st Sess., p. 683TI 

lobbying by the executive branch.11 Again this 

the Republicans' major concern in amending the 

, 50 
law, 
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stated objectives of our joint conunittee was the considera

tion of modifications to the 1946 act, we felt a special 

obligation to make a careful study of the lobbying laws with 

51 
a view toward their improvement." The critics of the bill 

were quick to impugn the statement that a "careful study" 

had been made. The evidence we have presented would agree. 

52 
Actual debate on Title V began in March. The form 

of the debate involved consideration of an amendment, spon

sored by Senator Roman Hruska (R-Nebraska), to delete the 

title. He had stated on January 24 that action on Title V 

should "be deferred to await the transmittal to Congress of 

a message by the President and his recommendations on the 

53 
subject." When it became apparent that the title would 

indeed be considered, he moved to amend the bill by deleting 

it. 

Hruskals major objection to the title was that it 

would "not achieve the desirable and declared goal of making 

51. Congressional Record, Vol. 113, 90th Cong., 1st 
Sess., January 25, 1967, p. 1572. Emphasis supplied. 

52. There was an earlier, related attempt to amend 
the bill with regard to lobbying through the device of 
changing the standing rules of the Senate. Senator Joseph 
Clark (D-Pennsylvania) introduced a series of floor amend
ments, one of which sought to prohibit any member of the 
Senate or its employees to "engage or participate in any 
business or financial venture . . ., with any person, firm, 
or corporation which is (a) engaged in any lobbying activ
ity." It was defeated. Ibid., February 8, 1967, pp. 3209-12 

53. Ibid., p. 1318, As it turned out, President 
Johnson fully endorsed S. 355 on May 25, 1967. P. 13990. 
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54 
the law workable, effective, and enforceable." More 

specifically, this was due to the absence of testimony on 

the provision, lack of prior consultation with either the 

Department of Justice or the Comptroller General, and no 

5 5 
consultation with the bar association. Further, the 

Senator found that the major proposal to change "principal" 

to "substantial" "simply compounds vagueness. The new word 

is one of the most meaningless words which can be used in 

legislation. In a recent consideration, the Attorney 

General testified that 'substantial* meant anything more 

than minimal.11 

Senator Monroney's response indicated how much of an 

impact the Harriss decision had on the bill. 

We accept the fact that in [the] Harris I sic] 
decision the Supreme Court ruled that direct lobby-
ing was covered under the act. We are not trying to 
overturn that decision. There is no question that 
some acts or circumstances of indirect lobbying by 
certain persons or groups . . . [are] not included 
in this act. That is crystal clear. But there are 
other problems. We proceeded on the idea of "prin
cipal," . . . Now, under the Supreme Court decision, 
"principal" would require that 50 percent or more of 
the activities of a man or organization be concerned 
with lobbying. . . . For that reason we have . . . 
modified the language to read "substantial." . . . 
This is the concept utilized with relation to tax 
cases and as applied to tax-exempt foundations. 

•54. The debate on Hruska's amendment can be found in 
ibid., March 7, 1967, pp. 5643-60. 

55. The Senator was quick to point out that the Bar 
Association of the District of Columbia had passed a resolu^-
tion on February 3 against Title V. Ibid., p. 5644. 
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With regard to "indirect" lobbyingf "pamphleteering and 

other propagandizing by interest groups to gain greater 

public response for a particular economic or political 

philosophy are clearly beyond the purview of the act," 

Moreover, the bill "does not require registration of expen

ditures for national advertising which may result in sub-

5 6 
stantial pressures on Members." 

Just exactly what he meant by this became clear in 

an exchange with Senator Robert Byrd (D-^West Virginia) who 

asked how Title V would define the "area of communication," 

There is a very hazy and very tenuous area—we 
call it grassroots lobbying—where a man might be 
paid a certain fee for making a speech to a club, 
or to advocate the passage of legislation before a 
Farm Bureau meeting, or something of that nature. 
That is secondary lobbying, and the Court held 
that that was not properly covered by the act. 
. That means, then, that we will not be enga
ging in trying to regulate a vast area of Chamber 
of Commerce Activity. . . . 

Mr. BYRD. . . . What, if anything, does S. 
355 say in further clarification of this point? 

Mr. MONRONEY. Because we do not elaborate 
further on it, the Supreme Court decision in the 

56. Ibid., p. 5650. Emphasis added. This is a 
considerably more narrow application than either the Buchanan 
or McClellan proposals, a fact Senator Monroney admitted. 
"The 1957 McClellan bill would have gone substantially beyond 
the scope of the 1946 act through required registration by 
those engaged in general grassroots lobbying. . . . The 
Buchanan committee—which predated the Harriss decision—had 
assumed grassroots lobbying was and should be covered by the 
act. Since S. 355 does not expand the definition of lobby
ing "to this-extent, it" can hardly be regarded as rash or 
intemperate in this area." Emphasis supplied. P. 5651. 
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Harriss case stands as the law; and it is limited, 
of course, to direct lobbying,57 

As for the question of the meaning of "substantial," 

Monroney asked, "Does it mean so many dollars or a specified 

percentage of the individual or organization's total 

activity?" 

A $1,000 expenditure might be substantial for an 
individual with a $10,000 annual salary and quite 
[in]substantial to an organization with a million-
dollar annual Washington office budget. For the 
same reasons, a.rigid percentage test is impractical. 

Noting that both the Buchanan and McClellan Committees pro

posed financial tests, Monroney stated that his committee 

"concluded that the descriptive 'substantial' test was more 

in keeping with congressional intent than a rigid require-

58 
ment on a dollar or percentage basis." 

• But Senator Hruska, joined by the Senate Minority 

Leader, Everett Dirksen, was unconvinced. Hruska agreed 

that because the Supreme Court had eliminated indirect 

57. Ibid., p. 5655. 

58. Ibid., pp. 5650-51, One non-congressional 
critic was concerned about the "descriptive" nature of the 
term. "In view of the "descriptive" nature of the term. 
"In view of the fact that neither the Internal Revenue Ser
vice nor any Court has ever clearly defined the term . . ., 
many people question whether a criminal law should be writ
ten which is admittedly so vague that until interpreted . . . 
by the Supreme Court, the rights and obligations of both the 
law's administrators and enforcers and of affected citizens 
are left in a twilight zone." Milton A. Smith, "Special 
Report: Federal Regulation of Lobbyists," Public Relations 
Journal, XXIII (August 1967), 24. It should be noted that 
Mr. Smith was General Counsel of the United States Chamber 
of Commerce when he wrote this article. 
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influences from the provisions of the act, it no longer 

mattered "whether it was 'principally' or 'substantially,' 

or anything else." Senator Dirksen was not so sure that 

either "substantial" or "principal" would "satisfy the 

courts in achieving proper enforcement of this act." 

For most purposes the debate ended at that point, 

with neither side convincing the other. Hruska's amendment 

was defeated and later in the day S. 355, with Title V 

intact, passed the Senate, thus becoming the first set of 

amendments to the Reorganization Act of 1946 to be passed by 

either house of Congress. However, as noted previously, the 

House of Representatives has failed to act on S. 355 or on 

a series of bills sponsored by House members, and no action 

59 
is immediately foreseen. 

Title V is interesting for various reasons. 

Primarily, it demonstrates that although the problem of the 

definition of lobbying has not been resolved through legis

lation, the impact of the Supreme Court's ruling has 

59. The Congressional Quarterly Service reported in 
the fall of 1968 that S. 355 had come closer "to its antici
pated death" when the House Rules Committee officially 
deferred action on it after having had the bill 16 months. 
In late 1969, a House Rules Special Subcommittee on Legisla
tive Reorganization deleted Title V from a House version of 
S. 355 because "it did not necessarily fall within what you 
might call legislative reorganization itself. . . ." Repre
sentative B. F. Sisk (D-California), Chairman, Special Sub
committee on Legislative Reorganization, Hearing, 91st Cong., 
1st Sess. (December 4, 1969), p. 299. See Fall 1968 Guide to 
Current American Government (Washington, D.C.: Congressional. 
Quarterly, Inc., 1968), pp. 77-78. 
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simplified the task,' Clearly, the Senate opted in favor of 

the Court's designation of "direct" lobbying as the only 

legitimate one to regulate. This raises the question of 

whether Congress is interested in regulating lobbying or 

pleasing the Court. But either way it is not a very realis

tic position in the face of the evidence accumulated from 

various sources over many years of the extent of "indirect" 

lobbying. 

Further, the concern with changing "principal" to 

"substantial" purpose would appear to be overdone. Congress, 

trying to escape from enforcing either a financial or per

centage standard of activity (which it is apparently not 

equipped to do), has sought a familiar, more flexible word. 

In "substantial" they have a word that the courts have seen, 

but, unfortunately, said little about. Thus, under present 

circumstances, "substantial" is as vague as "principal." 

Finally, history has certainly repeated itself.. The 

parallels between the 1946 Act and the 1967 proposals are 

starkly evident: a title of a major reorganization act; no 

direct testimony or hearings; and no clear definition of 

lobbying. This would not appear to be much progress after 

two decades. But, in the words of Senator Dirksen; 

". . .do not be dismayed that we will be without a lobby 

title, because the one that we tinkered up 21 years ago is 

still going to be the law of the land." 
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Conclusions 

The preceding chapter indicated that early congres

sional attempts to regulate lobbying foundered primarily on 

the problem of the definition of lobbying and its relation

ship to the first amendment. This chapter has tried to show 

how the 1946 Lobbying Act inherited those problems while 

creating a few of its own. Clearly, Congress is struggling 

with a seemingly unsolvable problem: how to disclose lobby

ing activity without really "regulating" it. But Congress 

will never do this if it cannot come to grips with the 

problem of definition. To confine disclosure to only 

"direct" attempts at influencing legislation is a senseless 

waste of time and effort. One need only look at the reported 

spending to see how unrealistically it reflects the money 

spent on influencing government decisions. 

It would be simple to say that Congress does not 

care to pass further legislation respecting lobbying activity 

if Congress were the only institution concerned with lobby

ing, or if the only concern of Congress were registering 

lobbyists. Howeverthis is not the case. Both the judici

ary and the executive have vested interests in lobbying 

activity, the former with regard to constitutional guarantees, 

60. Figures indicate, for example, that in 1949, 256 
groups reported spending $7,969,710, while in 1966, 291 
groups reported $4,656,869. Ibid., p. 121. Could anyone 
believe that more groups are spending less money after 20 
years? 
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the latter with regard to the reporting of taxable income. 

Thus it now becomes necessary to analyze the respective 

positions of the judiciary (primarily the Supreme Court) and 

the executive {Internal Revenue Service) with regard to 

lobbying to determine both the similarities and differences 

among the three institutions. We turn first to the Supreme 

Court primarily because it has interpreted the decisions of 

both Congress and the Internal Revenue Service as well as 

supplied its own interpretations of lobbying. 



CHAPTER 4 

THE SUPREME COURT: LOBBYING 
NARROWLY CONSTRUED 

The preceding two chapters on the legislative record 

of attempts to regulate lobbying demonstrated the problems 

Congress had had in agreeing to the correct formula for 

dealing with lobbying. Clearly, the "solution" to date has 

been the equation of "disclosure" with "regulation," which 

is to say that Congress does not "regulate" lobbying as much 

as it desires to publicize the existence of lobbying. One 

of the reasons for the dilemma, as indicated, is the deci*^-

sion of the Supreme Court that narrowly construed the provi-^ 

sions of the Lobbying Act. In that regard the Court has had 

an important impact on lobbying regulation 

But the Supreme Court has also had impact on lobbying 

regulation in two other aspects. Through a series of rulings 

involving "lobbying contracts" (i.e., payment contingent on 

the success of the endeavor to.influence a decision) the 

Court has demonstrated a consistently negative attitude 

toward this particular phase of lobbying that has had an 

influence on the overall judicial view of lobbying activity. 

Further, the Court has ruled on Internal Revenue Service 

regulations with regard to tax deductible activitiesf thus 

108 
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providing another set of authoritative interpretations of 

what constitutes lobbying activity. 

The Supreme Court has been important in its own 

right as well as being interpreter of the right of Congress 

or the IRS to regulate lobbying. In this latter sense, it 

has had an effect on those institutions with regard to their 

particular views on lobbying. We have seen this effect on 

Congress in the preceding chapter; in the next chapter, 

reference will be made to its impact on the IRS. But the 

Court also deserves separate treatment because of its singu

lar contributions to the definition of and attitude toward 

lobbying. 

It should be noted that although this chapter deals 

almost exclusively with the Supreme Court, references will 

be made to lower court decisions where such decisions have 

had an impact on the Supreme Court, or where they showed 

particular judicial idiosyncracies with regard to lobbying 

activity. 

Legal Definitions of Lobbying 

Before analyzing the three aspects of the Supreme 

Court's role with regard to lobbying regulations, it would 

be useful to look at the definition of lobbying as used by 

the judiciary. Unlike the Congress, the courts have been 

little troubled by the definition of. lobbying. They have 

shown a remarkable definitional consistency through a long 
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history of cases. A survey, of these cases clearly 
4 . 

demonstrates this. 

Early decisions on lobbying were related to lobbying 

contracts, and, therefore, were strongly influenced by the 

personal contact between a paid lobbyist and the individual 

contacted. Thus, we find definitions like "lobbying serr 

vices are personal solicitations by persons supposed to have 

personal influence witl\ members of Congress to procure the 

passage of a bill";1 "to address or solicit members of a 

legislative body, in the lobby or elsewhere, with the pur-

2 
pose of influencing their votes"; "the use of personal 

solicitation, the exercise of personal influence, and impro

per or corrupt methods, whereby legislative or official 

3 
action is to be the product." 

The commonality displayed by these early definitions 

is clear. All of them involved personal contacts, usually 

with legislators, to influence directly decisions. Such 

definitions were clearly associated with the concept of the 

"old" lobby, the bringing to bear of direct pressure, often 

crude and blatant, to "purchase" influence. But the era of 

the "old" lobby had clearly begun to wane by the turn of the 

century, and certainly by the time of the 1913 congressional 

Trist v. Child, 88 U.S. 441 (1874), 

2* Colusa County v. Welch, 55 P. 244 (1898). 

3. Dunham v, Hastings Pavement Co., 67 N.Y.S, 632 
(1900). 
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investigations, it was apparent that a "new," more indirect 

4 
approach was being utilized. Yet, the courts continued to 

rely on this narrow definition. 

This continued narrow interpretation became most 

apparent in the cases involving the Lobbying Act, Thus, in 

5 
Rumely v. United States, a circuit court of appeals stated 

that "1 lobbying' depicts no more than representation made 

directly to the Congress, its members, or its committees, 

and does not purport to include attempts to influence public 

opinion by publication and distribution of books, pamphlets 

and other writings." The Supreme Court concurred in that 

6 
definition, and later wholeheartedly adopted the same defi-

7 
nition when it upheld the lobbying act. 

Obviously, at this point, the courts had shown no 

inclination to include "indirect" or grassroots attempts to 

influence decisions in the category of lobbying. 

This brief survey of the legal definitions of lobby

ing provides the background for looking more closely at the 

three aspects of judicial contribution to lobbying regulation. 

4. See Chapter 2, supra. Also, see Pendleton 
Herring, Group Representation Before Congress (New York: 
Russell & Russell, 1967 [Reissue of the 1929 edition]), pp. 
40-43, for the causes of the "new" lobby. 

5. 197 F.2d 166, at 167 (1952). 

6. United States v. Rumely, 345 U.S. 41 (1953). 
/ 

7. Harriss v. United States, 347 U.S. 612 (1954). 
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It is important.to note the relationship between these 

definitions and judicial attitudes toward lobbying, and how 

they compare to congressional attempts to regulate lobbying. 

i 

Contingent Fee Contracts 

The earliest manifestation of judicial concern with 

lobbying involved disputes over contracts for payment of 

services to influence some public official. The fee arrange

ment usually stipulated that the "representative" presenting 

the claim would be paid a percentage (sometimes as high as 

50 percent) of the award if successfully obtained, or nothing 

(nominally one dollar to produce a binding contract) if 

unsuccessful. Most of these contracts were for the purpose 

of processing private appropriations bills through Congress# 

but occasionally the terms provided for the presentation of 

claims to the executive. Whichever the case, the courts 

were openly.and consistently hostile to the enforcement of 

such contracts. 

The earliest case to come before the Supreme Court' 

O 
occurred in 1853. An individual was hired by a railroad 

under a contingent fee contract to influence the Virginia 

legislature to grant the railroad a right-of-way through 

Virginia to the Ohio River. If successful, the terms of the 

contract allowed a pay-off of $50,000 to the individual. 
N N * 

8, Marshall v. B. & 0. R.R. Co., 57 U.S. 314 (1853). 
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The Virginia legislature did pass such a law, but the 

railroad reneged on the contract. 

The Courtls opinion demonstrated clearly its atti

tude toward this sort of arrangement. Initially, the opinion 

pointed out "an undoubted principle" of common law was that 

no court would enforce a contract involving an illegal act, 

or which was "inconsistent with sound morals or public 

policy," or which tended "to corrupt or contaminate, by 

improper influence, the integrity of our social or political 

institutions. . ..." Since legislators were to act "from 

high consideration of public duty," it v/as imperative that 

the courts, based on a consideration of "public policy and 

sound morality," "pronounce void every contract the ultimate 

or probable tendency of which would be to sully the purity 

or mislead the judgements of those to whom the high trust of 

legislation is confided." 

The Court was careful, however, to pay proper homage 

to the first amendment. It admitted that any person who was 

"in any way affected" by legislative action, had an "un

doubted right" to petition, "either in person or by counsel," 

for redress of grievance. But such rights did not extend to 

a "hired advocate . , ., assuming to act in a different 

character, [who] is practising [sic] deceit on the legisla

ture. ..." The ultimate result of such contracts ("Bribes, 

in the shape of high contingent compensation . . .") would be 
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to allow "speculators in legislation, public and private, a 

compact corps of venal solicitors, vending their secret 

influences, [to] infest the Capitol of the. Union and of 

every State, till corruption shall become the normal condi-

9 
tion of the body politic. . , 

One need elaborate very little on these statements 

other than to point out their probably philosophical basis. 

Certainly the Court was concerned about the compromising of 

democratic values of popular representation by private moti

vation. The "will of the people" (philosophically stated) 

could not be carried out by paid lobbyists with private 

selfish motivation. The critique of such a position has 

been done elsewhere,*^ and need not concern us here other 

than to point out its existence. It is important that the 
i 

courts have maintained this attitude, with varying degrees 

of vigor, to the present day. 

The application of the Marshall case was expanded in 

later cases. The Court noted in 1864 that there was "no 

real difference" between agreements to "procure favors" from 

legislators and those from administrators; both "suggest the 

use of sinister and corrupt means. . . .it later stated 

9. Ibid., pp. 334-35. 

. 10. See Harmon Zeigler, Interest Groups in American 
- Society (Englewood Cliffs, N.J.: Prentice-^Hali, Inc., 1964), 
pp. 34ff. 

11. Tool Company v. Norris, 69 U.S. 45, at 55 (1864). 
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that such actions need not necessarily be forbidden by 

statute since "public policy" likewise denied "frauds of 

this class Iwho were] sappers and miners of the public wel-? 

12 
fare, and of free government as well." This same applied 

13 
whether or not the contractor was an American citizen. 

Perhaps the most cited contingent fee case occurred 

in 1874. N. P. Trist had employed Linus Child to pursue a 

private claim through Congress for services performed in 

1848 on the Treaty of Guadelupe Hidalgo, The agreement was 

that Child would receive 25 percent of the claim if success^ 

ful. Ultimately, such was the case when Congress awarded 

Trist $14,559 for services rendered. Child requested his 

percentage ($3,639) which Trist refused to pay, alleging 

that the contract was invalid. Child sued in the lower 

courts successfully, and Trist appealed. 

The lower courts had ruled the contract valid noting 

nothing "sinister" in its intent. This ruling was the basis 

of Child's case. The defense brief argued, in part: 

We are not here asking the court to open the 
door to corrupt influences upon Congress, or to 
give aid to that which is popularly known as 
"lobbying," and is properly denounced as dishonor^ 
able. But we are asking that by giving the sanc
tion of the law to an open and honorable advocacy 
by counsel of private rights' before' legislative 
bodies, the court shall aid in doing away with the 

12. ' Meguire v,' Corwifte, 101 U.S. 108, at 111 (1879) 

13. Oscanyon v, Arms Company, 103 U.S. 261 (1880). 
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employment of agencies which work secretly and 
dishonorably.14 

Obviously defense counsel wanted to establish 

clearly in the minds of the justices the difference between 

"open advocacy" and "lobbying," as the lower courts had done. 

But the Supreme Court disagreed that the distinction applied. 

The agreement . .•. was for the sale of the 
influence and exertion of the lobby agent to bring 
about the passage of a law for the payment of a 
private claim, without reference to its merits, by 
means which, if not corrupt, were illegitimate, 
and considered in connection with the pecuniary 
interest of the agent at stake, contrary to the 
plainest principles of public policy. [Emphasis 
supplied.] 

It was only necessary that payment be included to establish 

in the Court's mind a "taint" on the contract that auto

matically invalidated it. In fact, the Court stated, if 

such instances "were numerous, open, and tolerated, they 

would be regarded as measuring the decay of the public morals 

15 
and the degeneracy of the times." 

This case illustrated a strong moral tone that the 

Court was wont to display in these instances. Even if a 

contract were apparently "openly arrived at," its validity 

was immediately suspect if compensation were involved. 

Apparentlyr the Court could find no legitimacy in individuals 

hiring others to pursue claims if a contingency fee was 

'14. Trist v. Child, op. cit., 445. Emphasis 
supplied. 

15. Ibid., p. 451. 
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involved. But there could be exceptions, if "public policy" 

were not violated. 

The term "public policy" is another of those vague 

phrases which defy description. Yet the courts use the term 

as the main vehicle to invalidate such contracts; therefore, 

one should reasonably expect some designation by the courts 

as to meaning. Unfortunately, there is little in the way of 

judicial language on the subject. The Supreme Court has 

ruled that "there are no fixed rules by which to determine 

what it is." In-this particular case,' the Court found a 

contingent contract valid because "neither the contract, nor 

what was done, suggests that [the circumstance] was not a 

legitimate enterprise undertaken for the public good, or 

X6 
that anything improper was contemplated. . . ." One could 

surmise then that if the endeavor could be related to the 

"public good," the law would sanction such a contract. How

ever, this is still quite vague. 

The Court has also ruled that contract validity 

"depends on the nature of the original offer"; any hint of 

contingency "tended to induce improper solicitation" and 

17 
invalidate the agreement. 

Finally, the Court has also ruled on what it would 

not consider as lobbying activity: 

16. Steele v. Drummond, 275 U.S. 199, at 206 (1927). 
Emphasis supplied. 

17. Hazelton v. Sheckells, 202 U.S. 71, at 79 (1906). 
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. . . IF]or proper professional services rendered 
and expenses incurred in promoting legislation that 
has for its object and effect the rescue of substan
tial property interests for a class of beneficiaries 
under a trust of a public nature, it is equitable to 
impose a charge for reimbursement and compensation.18 

None of these cases gives a clear indication of the "public 

policy" limitation, but it seems reasonable that in almost 

any instance in which contigency compensation is involved, 

the contract would be invalid. 

Ironically, however, there were a series of cases in 

which lawyers, hired to prosecute claims against the govern

ment (e.g., for war damages or "Indian problems")• could 

legitimately expect a "reasonable" proportion of the amount 

19 
recovered. It was true m certain of these cases the 

Court was upholding the right of Congress to pass legisla

tion establishing such rights to make claims, and limiting 

the percentage collected by counsel from such claims. But 

in others, it was merely counsel collecting a percentage of 

a reward that had been arranged privately through prior 

20 
contract. One could question the sanctity of such an 

arrangement compared to other contingent fee contracts. 

18. Winton v. Amos, 255 U.S. 373, at 393 (1921). 
Emphasis supplied. 

• Wylie v. Coxe, 15 Howard 415 (1853); Wright v. 
Tebbitts', 91 U.S. 252 (1875) ; Stanton v. Embry, 93 U.S. 584 
(1876); Taylor v. Bemiss, 110 U.S. VI (1883); Ball v. Hal-
sell, 161 U.S. 72 (1896); Calhoun v. Massie, 253 U.S. 170 
71920). 

20. See Winton v. Amos, note 18, supra for such an 
instance. 
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There are obvious conclusions to be drawn from these 

21 
contingent contract cases. The open hostility of the 

courts toward such contracts reflected their attitude on 

"lobbying" in general. In each case, the basis of the fee 

was to pay an agent to "lobby" a claim. If such contracts 

were invalid, so too was "lobbying." 

Further, the distinction drawn between "lobbying" 

and "legitimate influence" is reminiscent of early congres

sional debates. But the Court is much more clear in purpose 

in its application of this distinction. 

Finally, the Court's attitude on lobbying also helps 

explain its narrow definition of lobbying: corruption is 

only possible through direct contact with public officials; 

ergo, lobbying only involves such contact. Whether this 

attitude is present with regard to the judicial interpreta

tion of congressional attempts to regulate lobbying is like

wise important. 

The Supreme Court and Congress 

With the passage of the Federal Regulation of Lobby

ing Act of 1946, there arose the opportunity for the courts 

to become involved in a further dimension of lobbying regula

tion. That opportunity came shortly. 

21. One case has been neglected at this point 
because it more properly belongs in the section on the 
Supreme Court and the IRS, and will be analyzed at that 
point. See Textile Mills v. Commissioner, 314 U.S. 326 
(1941). 
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In 1948, the National Association of Manufacturers 

filed a test suit challenging the constitutionality of the 

22 
law. When the case came before the district court, it 

declared Sections 303 through 307 invalid. Specifically, 

the opinion stated that the "principal purpose" clause was 

23 
"too indefinite and vague, to satisfy . . . due process"; 

that prohibiting persons from attempting to influence legis

lation for three years after conviction "is violative of the 

constitutional right of freedom of speech and . . . right to 

petition . . ."; that requiring detailed accounts of contri

butions and receipts was a violation of freedom of speech; 

that, finally, any provision relating to "influencing, 

directly or indirectly, passage or defeat of any legislation 

by Congress is manifestly too indefinite and vague to con

stitute an ascertainable standard of guilt," and thus vio-

24 
lates due process of law. 

On appeal, however, the Supreme Court directed the 

district court to dismiss the suit on the ground that the 

22. National Association of Manufacturers, et al. 
v* McGrath, 103 F.Supp. 510 (1952). 

23. "What is meant by 'principal purpose'? Is the 
term 'principal' used as distinguished from 'incidental'? 
May a person have a number of principal purposes? Or is the 
term used as meaning the 'chief' purpose of a person's activ
ities? When does a purpose become principal and when does 
it cease to be such? The Act contains no definition of that 
term." Ibid., p. 514. 

24. Ibid. 
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25 
case was moot. Thus, the 1946 law was still valid but 

26 
open to further challenge. That challenge ultimately 

occurred in 1954, but before analyzing the Harriss case, it 

is necessary to look at an earlier decision, one that did 

not directly interpret the Lobbying Act, but did define the 

term "lobbying" in such a way as to provide the groundwork 

for a similar construction in the later Harriss case. 

27 
The case in question is Dnited States v. Rumely, 

the result of the contempt citation issued against Edward 

Rumely for refusal to divulge names to the Buchanan Commit-

2 8 
tee. Rumely had appealed the contempt conviction in the 

court of appeals, which reversed his conviction. In so 

doing, the majority of the circuit court maintained that the 

25. 344 U.S. 804 (1952). 

26. There were two other early cases that deserve 
brief mention. The United States Savings and Loan League 
was indicted by a federal grand jury in 1948 for failure to 
comply with the Lobbying Act. The indictment was dismissed 
by a district court. The other case involved an alledged 
lobbying effort where the defendant failed to register. The 
defense maintained that the effort was merely that of an 
attorney helping to prepare testimony for witnesses. A 
district court acquited the defendant on the grounds that 
the exemption of persons who merely testified before con
gressional committees applied as well to those who helped 
such persons prepare testimony. United States v. Slaughter, 
89 P.Supp. 876 (1950). There is also the one conviction 
under the Act, the result of the attempt to influence Sen
ator Francis Case's vote on the natural gas bill. Two 
attorneys pleaded guilty to the charge and received suspended 
sentences. United States v. Neff (unreported, 1956). 

27. 197 F.2d 166 (1952), 345 U.S. 41 (1953). 

28. See Chapter 3, supra. 
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"right to attempt to influence public opinion upon national 

affairs by books, . . . and other writings is one of the 

fundamental freedoms of speech and press guaranteed by the 

First Amendment" which the Congress cannot abridge "unless 

urgent necessities" required it. 

Further, Congress.could not authorize one of its 

committees to inquire into such activities since the authori 

zation would violate freedom of the press. 

Finally, the opinion dealt with the question of what 

constituted "lobbying." It admitted that Congress had the 

power to control lobbying, "properly defined." But as used 

in the resolution authorizing the creation of the House 

investigating committee, the "word 'lobbying' depicts no 

more than representations made directly to the Congress, its 

members, or its committees. ..." On the question of "in

direct" attempts to influence legislation, the opinion 

stated that: 

Neither semantics nor syllogisms can break down 
the barrier which protects the freedom of people to 
attempt to influence other people by books and 
other public writings. . , . What is called a new 
lobbying technique turns out to be aroused public 
opinion. The new features are new mechanics of 
communication and new mass interest in the minutiae 
of congressional activities. But speech and press 
by these new means . . . are freedoms protected by 
the First Amendment. And the public policy which 
prohibits any current congressional membership from 
abridging the impact of public opinion upon the 
Congress is as sound today as it was when it was 
first formulated. If it be true that those who 
today would influence legislation turn from the 
buttonholes of the legislators to the forum of 
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public opinion for support, a great good in the 
cause of representative government has been done. 
The evil to be dealt with is the buttonhole, not 
Tn" tfie~ arena of putplic discussion"! I I .  ̂ 5 

No clearer judicial statement can be found than this 

denial of congressional authority to regulate "indirect" 

lobbying. Forty years of legislative intent and concern 

with "indirect" lobbying turned out to be improper restraint. 

Certainly, it appeared the phrase "indirectly influences" in 

the lobbying law was in constitutional difficulty, even if 

the circuit court had not referred to it directly. But 

there was a dissent worthy of note. Judge Bazelon took 

issue with the majority's limitation of the definition of 

"lobbying" to "direct contact/" maintaining that any defini

tion that ignored "the realism of the day is an archaic one, 

bottomed either on outmoded dictionary definition or on 

judicial constructions drawn from unrelated contexts. ..." 

Further, he went on, to ignore the difference between pro

hibition and regulation was similarly objectionable. 

Neither direct nor indirect lobbying is an evil 
and a danger, but either can become so, if plainly 
or subtly dishonest methods are used to distort the 
legislative function. ... I reject the notion 
that because Congress may not constitutionally pro
hibit indirect lobbying activities, it is without 
power to provide any measure of protection for 
itself and the public from its abuse. . . .30 

29. 197 F.2d 166, at 174, 175, 177 (1952). 
Emphasis supplied. 

30. Ibid., pp. 183-84. Italics in original. 
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Thus, the Supreme Court had two views from which to 

choose, and it chose the majority one. It sustained the 

court of appeals ruling to reverse, and accepted verbatim 

the definition of lobbying supplied by the lower court with 

this comment: "Certainly it does no violence to the phrase 

31 
'lobbying activities' to give it a more restricted scope." 

The stage was set then for the test case on the law 

itself. If precedent meant anything, it should have been 

clear the law generally was in difficulty. Lower courts had 

declared its major provisions invalid/ and two criminal pros

ecutions had come to nothing. Further, the judicial concep

tion of "lobbying" did not conform to the language of the 

Act with regard to "indirect influences." Finally, the 

first amendment loomed larger as a result of the NAM and 

Rumely cases. Therefore, the outcome of the Harriss case 

must have come as somewhat of a surprise to some judicial 

scholars. 

32 
The case of Harriss, et al. v. United States was 

appealed by the government from a lower court decision.that 

had held the Lobbying Act unconstitutional. The Supreme 

Court in a 5-3 decision ruled that the law was constitu

tional, but only if interpreted in a narrow sense. The 

majority maintained that Section 307 ("Persons to Whom 

31. 345 U.S. 41, at 47 (1953). 

32. 347 U.S. 612 (1954). 
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Applicable") was the key to the law and had the effect of 

modifying Sections 305 and the "disclosure" requirements of 

307. In construing Section 307, the majority relied on U.S. 

v. Rumely to refer only to "lobbying in its commonly accepted 

sense," to direct contact with members of Congress. Citing 

the legislative history o.f the Act, the Court contended that, 

"at the very least," Congress desired the regulation of 

"direct pressures, exerted by the lobbyists themselves of 

through their hirelings or through an artificially stimulated 

35 
letter campaign." 

The opinion then turned to the "principal purpose" 

clause. Again citing legislative history, the Court ruled 

that the term "principal" was adopted "merely to exclude" 

those with "incidental" purpose, but did not exclude "a con

tribution which in substantial part is used to influence 

legislation. ... If it were otherwise . . . the Act would 

in large measure be reduced to a mere exhortation against 

34 
abuse of the legislative process." 

Finally, the Court stated that the Act was constitu

tional, "within the bounds . . . as we have construed it." 

To invalidate the law "would be to deny Congress in large 

measure the power of self-protection." Before commenting on 

this decision, it will be helpful to look at the dissenting 

33. Ibid., pp. 620-21. Emphasis supplied. 

34. Ibid., pp. 622-23. Emphasis supplied. 
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opinions for they contain many of the objections to which 

this author would subscribe. 

Justice Douglas (with Justice Black concurring) 

listed five instances of potential influences of legislation 

(1) an address before a trade union for repeal of a labor 

law; (2) running ads in newspapers by a manufacturers' asso

ciation in favor of a sales tax; (3) an "educational cam

paign" by farmers to show the need for revision of United 

States attitudes on world trade; (4) agents hired by oil 

companies to work for or against oil-related legislation; 

(5) a business, labor, farm, religious, etc., group "which 

raises money to contact people with the request that they 

write their Congressmen to get a law repealed or modified." 

Douglas concluded that the majority opinion had apparently 

excluded, from the provisions of the Act, instances (1), (2) 

(3) and included "part of the activities" of (4) and (5)— 

"those that entail contacts with the Congress." He could 

find "no warrant" for such a narrow construction that would 

deny indirect influences. "The Act is as much concerned 

with one, as with the other." 

Further, the definition that the majority endorsed 

was not in the act, the result being that "the Court not 

only strikes out one whole group of activities—to influence 

'indirectly'—but substitutes a new concept for the remain

ing group—to influence 'directly' .... To include the 
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35 
latter while excluding the former is to rewrite the Act." 

The dissent concluded that the vagueness of the law dictated 

its invalidity, regardless of the attempt of the majority to 

salvage it through rewriting. 

Justice Jackson had similar bases for dissent, but 

he also pointed out the rewriting of "principal purpose." 

Jackson argued that apparently "to compensate for its dele

tion from the Act," the Court "extended" the clause to 

include "substantial part." Obviously, for Jackson (as well 

as for this writer) there was some difference between "prin

cipal" and "substantial," and that the majority was very 

careless in its use of the latter term. It certainly failed 

to provide any reference to the meaning of "substantial." 

In addition to these criticisms made by fellow 

justices, the majority opinion's neglect of the broad intent 

of the statute was decisively unfortunate. There seemed 

little doubt that Congress desired broad coverage, based on 

a long series of investigations demonstrating the frequency 

36 
of indirect attempts to influence legislation. But, if 

the dissenters were correct, the majority would have to over

look "indirect" influences and construe lobbying narrowly in 

order to sustain the statute. Otherwise, the vagueness 

inherent in much of the language would have been precluded 

35. Ibid., pp. 630-31. 

36. See Chapters 2 and 3, supra. 
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by the first amendment, and it would have been invalidated. 

The result was to deny the law effectiveness without pro

viding some compulsion for Congress to rewrite and possibly 

strengthen it. 

Finally, the definition of lobbying adopted by the 

majority reflected the lopg-standing legal definition of 

lobbying first applied in the middle 1800's. If the exist

ence of the first amendment were the only reason for this 

archaic notion of what constituted attempts to influence 

legislation, it could be defensible. But underlying this 

narrow conception of lobbying was the heritage of the judi

cial attitude that "lobbying" involved corruption while 

"influencing public opinion" was the essence of democratic 

responsibility. Certainly, the proscription of the first 

amendment could not be overlooked since it had been respon

sible for frustrating congressional attempts to broaded the 

concept of lobbying. But, as the next section will demon

strate, this judicial distinction between "lobbying" and 

"indirect influence," while hampering Congress, has worked 

to the advantage of the Internal Revenue Service. 

The Supreme Court and the IRS 

Of direct interest here, are two cases in which the 

Court was asked to interpret Internal Revenue Service deci

sions on the tax deductibility of certain expenses. Since 

the emphasis here is on the Supreme Court, and not the IRS 
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(the subject of the next chapter), much of the description 

and analysis of tax related lower court rulings will be 

postponed until Chapter 5. 

The first of the two cases occurred in 1941 when the 

Supreme Court was called upon to answer the question whether 

a deduction could be allowed under the Revenue Act of 1928 
* 

for certain expenses "incurred under contracts in connection 

with the presentation of claims to Congress on behalf of 

former enemy aliens for the procurement and enactment of 

amendatory legislation authorizing the payment of the 

37 
claims.'' The corporation in question had been employed by 

German textile interests to attempt to get back property in 

the United States seized under a World War I statute (Trad

ing with the Enemy Act). The employment condition was a 

contingent fee arrangement, but the corporation was to bear 

all the costs and expenses. The campaign was successful and 

the expenses were deducted as business costs. The Commis

sioner disallowed the deduction. 

The Court agreed that the expenses in question were 

not deductible citing Article 262 of Treasury Regulation 74, 

under the 1928 Act: 

Sums of money expended for lobbying purposes, the 
promotion or defeat of legislation, the exploitation 
of propaganda, including advertising other than trade 
advertising, and contributions for campaign expenses, 
are not deductible from gross income. 

37. Textile Mills v. Commissioner, 314 U.S. 326 
(194!). : 
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The Court also disallowed the argument that the regulation 

defining "ordinary and necessary" business deductions was 

invalid. Pointing out that the words "ordinary and neces

sary" were not so "unambiguous in their meaning" as to be 

free of "interpretive regulations," the Court concluded: 

We fail to find any indication that such a course 
contravened any Congressional policy. Contracts to 
spread such insidious influences through legislative 
halls have long been condemned. Whether the precise 
arrangement here in question would violate the rule 
of those cases is not material. The point is that 
the general policy . . . need not be disregarded non
deductible expenses. There is no reason why, in the 
absence of clear Congressional action to the contrary, 
the rule-making authoritycannot employ that general 
•policy in drawing a line between legitimate business 
expenses and those arising from that family of con- 38 
tracts to which the law has given no sanction. . . . 

Thus, if Congress did not specify otherwise, the IRS 

could continue to interpret "ordinary and necessary" as it 

saw fit. This meant, in effect, that the IRS was relatively 

free to determine, for itself, the question of "legitimate" 

39 
versus "illegitimate" deductions. 

Further, although some question arose about the 

interpretation, it seemed clear that the Court had not 

38. Ibid., pp. 338-39. Emphasis supplied. 

39. One commentator points out that the legislative 
history of the "ordinary and necessary" clause shows Congress 
did not consider "moral character" a proper criterion for 
determining tax liability, but the executive, through the 
Internal Revenue Service, and the courts "embarked on an in
dependent campaign of reforming men's moral character" 
through tax deductions. Dean E. Sharp, "Reflection on the 
Disallowance of Income Tax Deductions for Lobbying Expendi
tures," Boston University Law Review, XXXIX (Summer 1959), 
365-66. 
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limited the determination of illegality by the IRS to only 

40 
contingent fee lobbying cases. Rather, as long as Con

gress did not specifically preclude its power, the IRS 

• seemed free to define for itself what was "ordinary and 

„41 
necessary." 

Just how much leeway the IRS had in determining 

"ordinary and necessary" became apparent in 1959. In that 

year, the Supreme Court heard two cases together, Cammarano 

et ux. v. United States and F. Strauss & Son, Inc. v. 

Commissioner (hereafter collectively referred to as Camma-

42 
rano). Specifically, each involved the question of 

whether or not sums expended in furtherance of publicity 

programs designed to help secure the defeat of initiative 

measures then pending before the voters of the States of 

Washington and Arkansas were deductible business expenses. 

In each case, it was clear that the success of the referen™ 

dum would have a direct deleterious impact on the plain

tiff s business, and therefore, the expenditures were 

40. For this interpretation, see ibid., p. 372, and 
"Deducting Business Expenses Designed to Influence Govern
mental Policy as 'Ordinary and Necessary1: Cammarano v. 
United States and a Bit Beyond," The Yale Law Journal,. LXIX 
(May I960), 1018. 

4 1 .  See "Deducting Business Expenses . . . ," loc. 
cit., for a list of cases in which courts of appeals and the 
Tax Court had upheld the regulation in a "wide variety of 
expenditures." 

42. 358 U.S. 498 (1959). 
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"necessary," by definition. Further, the taxpayers 

maintained that initiatives were not "legislation" under the 

regulation. Finally, they contended that expenditures made 

in connection with efforts to promote or defeat the passage 

of legislation by persuasion of the general public were not 

for "lobbying" activities under previous judicial rulings, 

and, therefore, not applicable under the IBS regulation. It 

should also be noted that no illegal activity was involved. 

The Courts unanimous opinion dealt with each of 

these contentions. It quickly dispensed with the idea that 

initiatives were not legislation; for purposes of the regu

lation, they were "plainly 'legislation.r" As for »lobby

ing," the Court invoked the Textile Mills decision to 

demonstrate that that case did not limit the regulation 

provision to "direct dealings with legislators," but rather, 

"the Regulations must be construed to mean what they say— 

that not only lobbying expenses, but also sums spent for 

'the promotion or defeat of legislation, the exploitation of 

propaganda, including advertising other than trade adverti

sing' are nondeductible." Furthermore, to rely on the 

Rumely or Harriss definition of lobbying was of no help, 

"since the regulatory provisions here explicitly embrace 

43 
more than 'lobbying.'" 

43. Ibid., p. 505. Emphasis supplied. 
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The heart of the decision concerned the petitioners' 

argument that the regulation was inapplicable to them because 

the sums expended were to directly preserve a business from 

destruction, seemingly an "ordinary and necessary" expense. 

The Court's reply bears extended quotation. 

In the present cases there is before us regu
lating language of more than 4 0 years' continuous 
duration expressly providing that sums expended for 
the activities here involved shall not be consi
dered an ordinary and necessary business expense 
under the statute. The provisions of the Internal 
Revenue Code which underlie the Regulation have 
been repeatedly re-enacted by the Congress without 
the slightest suggestion that the policy expressed 
in these regulatory measures does other than pre
cisely conform to its intent. 

Hence, the Court contended, the regulations, through "con

tinuous re-enactment," had acquired the "status of law." 

This is not a case where the Government seeks 
to cloak an interpretative regulation with immunity 
from judicial examination as to conformity with the 
statute on which it is based simply because Con
gress has for some period failed affirmatively to 
act to change the interpretation which the regula
tion gives to an otherwise unambiguous statute. 
Nor is it a case where no reliable inference as to 
Congress' intent can be drawn from re-enactment of 
a statute because of a conflict between administra
tive and judicial interpretation of the statute at 
the time of its re-enactment. Here we have unam
biguous language, adopted by the Commissioner in 
the early days of federal income tax legislation, 
in continuous existence since that time, and con
sistently construed and applied by the courts on 
many occasions to deny deduction of sums expended 
in efforts to persuade the electorate, even when a 
clear business motive for the expenditures has 
been demonstrated.44 

44. Ibid., pp. 508-11. 
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This interpretation of congressional intent and 

lobbying is highly interesting for various reasons. Obvi

ously the Court relied on the notion that repeated reenact-

ment of the statute by Congress presupposed a knowledge and 

endorsement of administrative rulings under the statute. 

Such a premise, according, to one critic, is a "fiction." 

"Common sense dictates that Congress cannot be held to be 

aware of all the administrative interpretations which ema-

45 
nate from the Treasury Department." 

Further, the case provided a sweeping justification 

for the IRS to interpret "ordinary and necessary" anyway it 

pleased so long as Congress did not change the statute. It 

should be noted that this clearly meant "legal" as well as 

"illegal" activities no matter how incidental or trivial. 

Under the Lobbying Act, the Court had ruled that Congress 

could only regulate "principal purpose" activities; the IRS 

was under no such restraint. Any expense related to the 

proscribed activities was taxable, the amount or portion of 

the total group or individual expenditure notwithstanding. 

Finally, and most important for our purposes, is 

the question of definition. One commentator advised that, 

45. Sharp, op. cit., p. 365. Also see "Deducting 
Business Expenses . . ., op. cit., p. 1021, for not only the 
same criticism, but also a persuasive argument that there 
was conflict of judicial and administrative interpretation 
over the statute, especially between 1928 and 1941, the year 
of the Textile Mills case. 
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since the Cammarano decision, "it would be more logical to 

follow the Supreme Court's interpretation of 'lobbying' in 

that case than to follow the . . . interpretation which nar

rowly defines that term in order to uphold the constitution

ality of the Lobbying Act," because the former "determined 

that lobbying embraces indirect as well as direct methods of 

46 
influencing legislation." But that analysis is incorrect. 

•V 

The Court in the Cammarano decision clearly did not alter 

its conception of "lobbying" to include indirect influence; 

rather, it dismissed the allegation that the activity in 

question (indirect influence) was lobbying, and, instead, 

ruled that the regulation embraced "more than lobbying." 

In other words, something other than lobbying was involved. 

This distinction cannot be stressed too much for it 

is the heart of the contradiction which the Supreme Court 

has allowed to stand with regard to what constitutes lobby

ing. Congress has not been allowed to regulate ''indirect" 

lobbying because the first amendment forbade it. Besides, 

said the Court, "lobbying" only involved direct contact with 

legislators. Then, the Court upheld IRS regulations denying 

tax deductions for "lobbying" and "for the exploitation of 

propaganda," etc. In other words, for the purposes of tax 

regulations, expenses for "indirect influences could be 

denied for deduction. From a practical standpoint, there 

46. Sharp, op. cit., pp. 388-89. 
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was no distinguishable difference between what we have 

called "indirect" lobbying and "exploitation of propaganda." 

Yet the Supreme Court said there was. As a result, Congress 

cannot regulate indirect lobbying because of the first 

amendment, but the IRS can because it is not considered 

lobbying. 

This contradiction was not lost on some members of 

Congress. Although the next chapter deals, in part, with 

how Congress changed the Internal Revenue Code to overturn 

most of the Cammarano decision (and the resultant IRS regu

lations) , it seems appropriate to lead into that chapter 

with a statement by Congressman Thomas Pelly (R-Washington), 

one of those who introduced legislation to amend the Inter

nal Revenue Code. 

The Supreme Court of the United States, in my 
opinion, has compounded the confusion in this area 
in a series of cases . . . denying tax deductions 
to a taxpayer for expressing his views on matters 
which would have seriously affected or destroyed 
his business . . . because of a sharply defined 
national policy against such deductions. However, . 
upon reading the cases which set forth this pur
ported rule of law one finds that the basis for 
this so-called national policy is predicated upon 
administrative interpretations rather than upon 
duly consxdered congressional enactments^ In my 
opinion, Mr. Speaker, this is a highly question-
able rule of law which is predicated upon an 
erroneous concept of what our national policy is 
and should be with respect to the tax status of 
business expenses for full expression of views on 
matters of vital importance. • . . 

[In addition], our Supreme Court has created 
what to my mind is a double standard. For tax 
purposes the right of petition and presentation 
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of views on matters governmental is restricted and 
and impaired because of a purported sharply defined 
national policy. Yet the same Supreme Court with 
respect to an alleged violation of a punitive stat
ute expressing the antitrust policy of-the United 
States consideres it the preservation of a basic 
freedom that in our system of government there is a 
right of the people to inform their representatives 
of their views on matters governmental. . . .47 

Conclusions 

Congressman Pelly's statement provides an excellent 

summary to this chapter. We need only ask why the Supreme 

Court cannot resolve the "double standard" that it so 

clearly has established. Either Congress should be allowed 

to request disclosure of grassroots lobbying activities, or 

the IRS should be denied the power to determine, on its own, 

the question of what constitutes "indirect" lobbying, but to 

continue under the present decisions is to be inconsistent. 

In the Cammarano case, the Court provided its own 

answer to the question when it denied that the first amend

ment was involved. The taxpayers in question, said the 

Court, were not being denied the deductions "because they 

engage in constitutionally protected activities, but are 

simply being required to pay for those activities entirely 

out of their own pockets, as everyone else engaging in 

similar activities is required to do under the provisions of 

the Internal Revenue Code." But as one critic puts it, the 

47. Congressional Record, Vol. 107, 87th Cong., 1st 
Sess., March 20, 1961, p. 4 3131 Emphasis supplied. 
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denial of such deductions legitimizes the "suppression of 

free speech" on the part of the IRS because "it is absolutely 

clear that activity is not outside the scope of the first 

amendment merely because it is engaged in to seek economic 

48 
return." Certainly this question is debatable from both 

viewpoints, and involves .the further inquiry as to whether 

the Internal Revenue Service is, indeed, "suppressing free 

speech," an inquiry that takes us into the next chapter. 

48. George Cooper, "The Tax Treatment of Business 
Grassroots Lobbying: Defining and Attaining the Public 
Policy Objectives," Columbia Law Review, LXVIII {May 1968), 
831. 



CHAPTER 5 

THE INTERNAL REVENUE SERVICE: MONEY 
AS THE ROOT OF ALL LOBBYING 

In a recent book oh lobbying, Donald R. Hall 

revealed, through interviews with various trade and business 

lobbyists, impressions of the Internal Revenue Service held 

by taxpayers who had come under its scrutiny for possible 

tax code violations. One of those interviewed indicated 

that while his organization had been under investigation, 

IRS agents had been in his office, "going through my files, 

talking to my employees, and for all I know tapping my own 

telephone . . . ; some of my staff have quit because they 

think I must be headed for a jail sentence and they don't 

want to go down with me." Another, in explaining why he 

could not fully respond to the questions, stated: "Perhaps 

you have to live in Washington, or have been badgered by the 

IRS to appreciate the reasoning. But, let me assure you 

it's [IRS pressure] real, not fictitious."^ 

These statements demonstrate what can only be 

characterized as fear of an institution of the United States 

1. Donald R. Hall, Cooperative Lobbying—The Power 
of Pressure (Tucson: The University of Arizona Press, 1969), 
pp. 93, 98. 

139 
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government. It may be that the individuals quoted 

exaggerated the potency of the IRS. (The story of what 

happened to one of these organizations is detailed in the 

next chapter to show the difficulty of complying with IRS 

regulations in this area.) However, it is still important 

to look closely at an agency which produces such evaluations 

of its actions. What is the Internal Revenue Service, and 

what is its role in lobbying regulation? 

The Institution 

The Bureau of Internal Revenue was created by an act 

of Congress, July 1, 1862. Essentially, its duties were to 

administer orders of the Secretary of the Treasury, as 

seemed clear from the description of the Commissioner's 

duties; 

. . . [A] Commissioner of Internal Revenue . . . 
who shall be charged . . ., under the direction of 
the Secretary of the Treasury, with preparing all the 
instructions, regulations, directions, forms, 
blanks, stamps, and licenses, . . . and all other 
matters pertaining to the assessment and collection 
of the duties, stamp duties, licenses, and taxes, 
which may be necessary to carry this act into 
effect. . . .2 

With the ratification of the Sixteenth Amendment to 

the Constitution, and the subsequent enactment of the income 

tax code' of regulations, the major emphasis of the IRS 

rested with the collection of revenue and interpretation of 

2. 12 U.S. Stat. 432, 433. Emphasis supplied. 
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the income tax law. This meant,.then, that within the 

limits of tax statutes, and Treasury Secretary acquiescence, 

the IRS was relatively free to determine and administer tax 

law. How much discretion it has had is reflected in various 

judicial rulings pertaining to procedural limits of the IRS. 

Primarily, the courts have ruled that the IRS cannot 

"create" new regulations that go beyond the legislative 

3 
intent of the tax statute. However, if Congress has left a 

statutory issue open to administrative interpretation (which 

4 
is certainly the case in tax law ), the IRS has the author

ity to provide that interpretation. Further, re-enactment 

of the statute without legislative change has been held to 

be "implied" legislative approval of executive interpreta-

5 
tion, and the courts will not overrule that interpretation 

for other than "substantial" reason.6 Thus, it would seem 

that unless Congress amends tax statutes, the IRS can 

3. Ardsley Club v. Durey, 40 F.2d 293 (1930); 
Helvering v. Safe Deposit & Trust Co., 95 F.2d 806 (1938)? 
Nicholas v. Fifteenth Street Investment Co., 105 F.2d 289 
(1939); West Virginia Pulp & paper Co. v. McElligott, 40 
F.Supp. 765 (1941). 

4* Koshland v. Helvering, 56 S.Ct. 767 (1936); 
Deshler Hotel Co. v. Busey, 36 F.Supp. 392 (1941). 

5. Ardsley Club, op. cit.; R. J. Reynolds Tobacco 
Co. v. Robertson, 22 F.Supp. 187 (*1937) ; Jones et al. v. 
Magruder, 42 F.Supp. 193 (1941). 

6. Curtiss v. Commissioner, 57 F.2d 847 (1932); 
Aldrew Oil & Gas Co. v. Alexander, 70 F.2d 160 (1934). 
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7 
continue to interpret tax laws as it sees fit. How then 

has it done so with regard to "lobbying" expenditures? 

There are two areas of IRS regulations pertaining to 

lobbying expense. The older (and practically coterminous 

with the ratification of the income tax amendment) involves 

Section 162 of the Internal Revenue Code of 1954, pertaining 

to trade or business expenses which are "ordinary and neces

sary." The interpretation of this section by IRS (and the 

subsequent upholding of it by the Supreme Court) resulted in 

amendment by Congress of the provision with regard to lobby-

ing deductions. The first section of this chapter will 

detail that change. 

The second area pertains to exempt organizations and 

the limits on their lobbying activities in order to maintain 

their tax exemption (Section 501). This section creates 

many problems for trade associations and charitable, educa

tional, and religious organizations who either do not want 

to lose the tax advantage of exemption or the deductibility 

7. There are other, less important, limitations 
applied by the courts. See Stieff et al. v. Tait, 26 F.2d 
489 (1928) [Regulations of the Commissioner which constitute 
"merely" interpretation of law do not have force of judicial 
determination]? Edison Storage Battery Co. v. United States, 
67 C.Cls. 543 (1929) [Where a taxpayer comes within the 
language of the rules and regulations, the burden is upon 
him to show they are unreasonable]; but see Colgate-
Palmolive-Feet Co. v. United States, 37 F. Supp. 794 (1941) 
[In case of doubt, taxing statutes are to be construed most 
strictly against the government]. 

8. See the Cammarano decision, Chapter 4, supra. 



143 . 

of members dues, but at the same time, desire to publicize 

their causes. This chapter will provide the background for 

the application of an IRS ruling, by detailing IRS activity 

in the above two areas. 

"Ordinary and Necessary" 

The major assumption underlying any consideration of 

lobbying and tax deductions is that potential influence on 

decisions can be measured in dollars. As one legal scholar 

put it: "The expenditure of money in politics is directly 

related to the practical participation in the processes of 

9 
government by citizens." Although one could quibble with 

exactly how money, exclusive of other considerations, aids 

political interests, it is certain that a lack of funds is a 

decided handicap. Thus, when the IRS, through its determin

ation of lobbying activities, precludes the deductibility of 

certain expenses, it makes the expense less attractive to 

the group incurring it or the person paying for it through 

his dues. 

Exactly why lobbying and political expenses have not 

been afforded deductibility apparently was due to the evi

dence of widespread corruption in the 1880's and 1890's. 

With the advent of the income tax, "someone in authority 

early in the Wilson administration" pointed out the 

9. R. T. Boehm, "Taxes and Politics," Tax Law 
Review, XXII (March 1967), 369. 
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incongruous nature of a deduction for political expenditures 

when Congress was trying to control corruption.Thus, the 

IRS interpreted the new tax law as precluding such expendi

tures in a 1915 ruling. 

Sums of money expended for lobbying purposes and 
contributions for campaign expenses are held not to 
be ordinary and necessary expense in the operation 
and maintenance of the business of a corporation, 
and are therefore not deductible from gross income 
upon which the income tax is computed. 

There was nothing in the tax statute itself which 

explicitly justified such a determination, but legal schol

ars have indicated that the basis for such a denial of 

deduction was based on "public policy" considerations. 

Although the term has a tendency to defy description, as 

used by the IRS and the courts it seems to relate to activi

ties which, if found to be illegal or illegitimate, violate 

12 
public conscience and morals. Thus, one student found 

10. Ibid., p. 412. But another commentator states 
that the "historical reasons for denying tax deduction for 
these expenses are not very clear." George Cooper, "The 
Tax Treatment of Business Grassroots Lobbying: Defining and 
Attaining the Public Policy Objectives," Columbia-Law 
Review, LXVIII (May 1968), 805. 

11. T.D. 2137, quoted in Boehm, loc. cit. Boehm 
also notes that the ruling only made public established 
Treasury Department policy dating from at least the previous 
year. 

12. See Chapter 4, supra, with regard to contingent 
fee lobbying. For the best treatment of the public policy 
doctrine, see Donald H. Gorden, "The Public Policy Limita
tion on Deductions from Gross income: A Conceptual Analysis, 
Indiana Law Journal, LXIX (May 1960), 406-22; Cooper, 
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four public policy approaches used by the IRS that the 

13 
courts had upheld, while another identified five ways in 

14 
which the doctrine could be viewed. In each case, the 

justification for the policy rested on either moral or legal 

standards of behavior. 

There also is evidence that Congress never intended 

moral considerations to enter into the administration of the 

tax law. During debate in the Senate on the "ordinary and 

necessary" provisions, the following was said in reply to a 

suggestion that only legitimate losses be allowed as 

deductions: 

Mr. President, the object of this bill is to tax 
a man's net income, that is to say, what he has at 
the end of the year after deducting from his re
ceipts his expenditures or losses. It is not to 
reform men's moral character, that is not the object 
of the bill at all. 

Clearly, then, the IRS and judicial utilization of a 

public policy doctrine to interpret tax laws was not contem

plated by Congress. 

Nonetheless, Congress did not challenge the IRS 

interpretation, even when the denial of deductibility was 

op. cit., pp. 801-59; Boehm, op. cit., pp. 369-438; David A. 
Lindsay, "Tax Deductions and Public Policy," Taxes, XLI 
(December 1963), 711-21. 

13. Lindsay, op. cit., pp. 711-12. 

14. Gorden, op. cit., pp. 406ff. 

15,. Senator John S. Williams (D-Mississippi), 
Congressional Record, Vol. 50, 63rd Cong., 1st Sess., 
August 28, 1913, p. 3849. 
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applied to individual taxpayers as well as corporations in 

1938. And for some time there was doubt whether the IRS had 

the power to limit lobbying expenses on the basis of the 

"ordinary and necessary" clause. It was this''issue that 

ultimately came before the Supreme Court in 1941 with the 

Textile Mills case in which the Court upheld the right of 

the IRS to interpret "ordinary and necessary" in the absence 

16 
of clear Congressional .policy. But the narrow facts of 

the case (a contingent fee contract) had still cast doubt on 

the scope of the regulation, especially with regard to indi

viduals and indirect lobbying. In 1959, the Cammarano 

decision upheld the regulatons as applying in both instances, 

thereby allowing the IRS to provide the fullest possible 

interpretation to "ordinary and necessary." Of particular 

interest was the Court's dismissal of the taxpayer's conten

tion that expenses to combat direct threats to business were 

17 
not "ordinary and necessary." As a result, the IRS issued 

a new ruling on lobbying deduction that sparked a bitter 

debate in Congress. 

The new regulations were adopted in 1960 (although 

much the same ruling was originally proposed in 1956 (but 

had been withdrawn), after apparent opposition had been 

16. See Chapter 4, supra, for the facts and opinion 
of the case. 

17. See Chapter 5, supra, for the facts and opinion 
of the case. 
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overcome. The New York Times reported on October 18, 1959 

that the Chamber of Commerce of the United States, the 

American Newspapers Publishers Association, the National 

Association of Manufacturers, and the AFL-CIO had all ex

pressed opposition to the proposed ruling. Less than two 

weeks later, the Times reported that 29 business groups and 

18 
nine labor organizations had opposed the ruling. Further, 

in an address to the Tax Executive1s Institute, then-

Commissioner of Internal Revenue Dana Latham commented on 

the proposal, especially with regard to expenditures for the 

purpose of influencing legislation that would directly 

affect the taxpayer's business. 

These decisions [in the Cammarano and Strauss 
cases] were based on longstanding administrative 
practices which the Court in essence, concluded 
had become a part of our taxing laws. . . . Many 
students of these problems believe the results to 
be wrong. . . . 

Nevertheless, however, the law on the point is 
presently established. But this does not mean 
that the issue is forever foreclosed. If the 
business interests of this country find that the 
end result in this area is wrong, their proper 
resort is to the Congress by way of appropriate 
curative or remedial legislation.19 

Regardless of the opposition, however, the new 

ruling went into effect in 1960. Following is its text: 

18. The--New York Times, Sunday, October 18, 1959, 
p. 83; Friday", October 30, 1959, p. 11. 

19. Quoted in "Proposed Lobbying Regulations Raise 
Questions of Equity and Policy," The Journal of Taxation, 
XI (December 1959), 330-31. 
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Expenditures for lobbying purposes, for the 
promotion or defeat of legislation, for political 
campaign purposes (including the support of or oppo
sition to any candidate for public office), or for 
carrying on propaganda (including advertising) re
lated to any of the foregoing purposes are not 
deductible from gross income. For example, the cost 
of advertising to promote or defeat legislation or 
to influence the public with respect to the desira
bility or undesirability of proposed legislation is 
not deductible as a business expense, even though 
the legislation may directly affect the taxpayer's 
business. On the other hand, expenditures for 
institutional or "good will" advertising which keeps 
the taxpayer's name before the public are generally 
deductible as ordinary and necessary business ex
penses provided the expenditures are related to the 
patronage the taxpayer might reasonably expect in 
the future. For example, a deduction will ordinar
ily be allowed for the cost of advertising which 
keeps the taxpayer's name before the public in con
nection with encouraging contributions to such 
organizations as the Red Cross, the purchase of 
United States Savings Bonds, or participation in 
similar causes. In like fashion, expenditures for 
advertising which present views on economic, finan
cial, social, or other subjects of a general nature 
but which do not involve any of the activities 
specified in the first sentence of this subparagraph 
are deductible if they otherwise meet the require
m e n t s  o f  t h e  r e g u l a t i o n  u n d e r  s e c t i o n  1 6 2 . 2 0  

The major opposition to the ruling had centered on 

21 
the emphasized phrase. There also seemed to be some 

20. T.D. 6435 (1960), reprinted in "Deducting Busi
ness Expenses Designed to Influence Governmental Policy as 
'Ordinary and Necessary': Cammarano v. United States and a 
Bit Beyond," The Yale Law Journal, LXIX (May 1960), 1026. 
Emphasis supplied. 

21. It was not long before the courts received such 
a case. One Alex Washburn, editor of the Hope (Ark.) Star, 
attempted to deduct $6,024.96 expended in a campaign to 
fight a proposed sales tax referendum. His argument was 
that a higher sales tax in Hope would cause consumers to go 
to neighboring Texarkana, Texas, which had no sales tax thus 
resulting in lost business for Hope merchants and lost 
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feeling that the advertising provisions were highly 

22 
restrictive. But one thing was for certain: the reaction 

in Congress to the ruling was strong enough to force an 

amendment to the Internal Revenue Code which essentially 

overturned the rule. 

The initial response had actually occurred following 

the Cammarano decision. In May of 1959, Congressman Hale 

Boggs (D-Louisiana), a ranking majority member of the House 

Ways and Means Committee, introduced H.R. 7123 to amend the 

Internal Revenue.Code of 1954. Specifically, the bill 

stated: 

Expenses lawfully incurred in supporting or 
opposing or otherwise influencing legislation in 
the Congress or in a State legislative body of a 
county or other local governmental agencies or in 
any submission of proposed legislation to the 
voters f shall be allowed as proper deductions from 
gross income. 

advertising, for the paper. The deduction was denied by the 
IRS. The Tax Court, relying entirely on Cammarano for the 
test of a referendum, ruled that the sales tax increase was 
"too remote and uncertain" to justify the deductibility of 
the expenses (33 T.C. 1003). An appeals court agreed (283 
F.2d 839 [I960]), and the Supreme Court denied certiorari 
(365 U.S. 844 [1961]). 

22. One case demonstrated the difficulty. A privately 
owned utility company sought to deduct advertising expenses 
for a publicity campaign that compared public and private 
utilities and their relative merits. The deduction was 
denied by the IRS, and on appeal, a circuit court affirmed 
the decision, stating that, to be deductible, "taxpayer's 
advertising must be within the normal scope of advertising; 
that is, promoting the sale of goods." Southwestern Elec
tric Power Co. v. United States, 312 F.2d 437, at 438 (1963). 
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But, there was no immediate reaction in the House to this 

proposal. 

However, with the issuance of the new IRS ruling in 

December, congressional concern became more intense. In 

early February of I960, Representative William Miller (R-

New York) introduced H.R. 10272 to amend the 1954 Internal 

Revenue Code along similar lines as Eoggs' proposal. 

Miller's concern was that the "Constitution expressly guar

antees the rights of free speech and a free press and the 

right to petition the Congress. The tax laws should not be 

invoked as an indirect means of curtailing any of these 

23 
basic freedoms of expression." 

A week later, Congressman Boggs referred again to 

his bill languishing in the Ways and Means Committee. His 

concern was that "the Internal Revenue Service regulation at 

issue, unless clarified by congressional action, very likely 

may prevent tax deductions of such expenditures related to a 

business, or payments to a union organization, or business 

association." As a result, many individuals and groups 

could be "denied the right of professional and political 

activity or expression of views which is and must remain the 

sinews of our democratic way of life." More specifically, he 

indicated: 

23. Congressional Record, Vol. 106, 86th Cong., 2nd 
Sess., February 8, 1960, p. 2281. 
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. . . [N]o tax law, or administrative interpre
tation should be permitted to stand that would impair 
the ability to communicate freely to all sections of 
the public or elected representatives, views on leg
islation affecting the economic lives of our citizens, 
either through advertising, membership in an organiza
tion, distribution of literature or any other form of 
lawful communication. . . .24 

Between February of 1960 and May of 19 62, 22 bills 

were introduced in the House and three in the Senate which 

were aimed at the same or similar changes in the revenue 

25 
laws as those proposed by Boggs. Until 1962, only H.R. 

7123 (Boggs1 original bill) was even reported out of commit

tee, and no final action was taken on it due to adjournment 

(July 1960). But in 1962, as a part of a major revision of 

the tax laws, the IRS regulations were changed. However, 

before comparing this change to the 1959 ruling, it would be 

informative to look at both committee and floor action on 

the amendment because there was opposition that demonstrates 

congressional problems with regard to tax laws. 

The House had passed a new lobbying regulation as 

part of the Revenue Bill (H.R. 10650) in April 1962. But 

opposition to it arose in the Senate. One of the indications 

24. Ibid., February 15, I960, p. 2443. Boggs also 
stated a strange paradox. On the one hand, he commended the 
IRS for a "thorough and conscientious job" in the absence of 
"precise- [congressional] guidelines," and on the other, 
noted that at the hearings before the IRS on the regulation, 
45 organizations appeared to protest the ruling and 150 
other groups filed petitions objecting to it. Who favored 
it? 

25, See Appendix A for the years 1960-62. 
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of the type of change certain groups wanted came during 

Senate Finance Committee hearings on the House bill. The 

American Association of Advertising Agencies apparently had 

suggested, in a widely circulated memorandum, that expenses 

for legislative "advertising" should be deductible. In 

part, the release said: 

. . . [U]nless the tax bill is amended to 
restore the deductibility of ad costs, the future of 
an important portion of public service advertising 
may be in jeopardy. ... It is conceivable that 
under today1s tax regulation, they would have aban
doned their plans to support worthy and public 
spirited causes.26 

Seemingly taking the cue, Senator Vance Hartke (D-

Indiana) proposed an amendment to the Finance Committee "to 

assure the right to deduct advertising [expenses] devoted to 

political and legislative problems." The amendment was 

rejected, the Democratic members (except Hartke) voting 

27 
against and the Republicans voting in favor. 

But if the committee was not willing to change the 

rules drastically on advertising, they did seem to desire a 

change with regard to allowing deductions for "direct effect" 

expenses. This change was opposed by two committee members, 

Senators William Proxmire (D-Wisconsin) and Paul Douglas (D~ 

Illinois). In testimony before the Finance Committee, 

Senator Proxmire expressed concern that the provision 

26. Quoted in Advertising Age, XXXIII (July 23, 
1962), 96. < 

27. Tbid., p. 3. 
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allowing for business deductions would permit "special 

interest business groups, whose financial interests may run 

counter to the public interest" to obtain a "juicy tax 

break." This would be the case because the proposed change 

"would permit contributions to trade associations to be 

deductible even though the contributions were used by the 

trade associations for lobbying purposes." But, "contribu

tions to [non-business] organizations . . . would not be 

deductible . . . because [they] would not be considered as 

2 8 
'ordinary and necessary1 business expenses," In August, 

Proxmire introduced legislation to strike out subsection 3 

of Section 162 of the House bill dealing with business 

lobbying deductions. 

Nonetheless, the Finance Committee report recommended 

that a new subsection be added to Section 162 of the Internal 

Revenue Code of 1954 with regard to deductions for legisla

tive activities. The report noted that there were various 

justifications for the change, including certain administra

tive and enforcement problems, but especially the determinat

ion "as to whether the expenses of this type are 

substantial—a term which involves a difficult line of 

demarcation." 

- 28. Testimony before the Senate Finance Committee, 
reprinted in the Congressional Record, Vol. 108, 87th Cong., 
2nd Sess., April T7, 1962, p. 6768. 
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More important, however,.were "the policy 

considerations involved in denying expenses with respect to 

legislative matters." 

It appears anomalous, for example, that expenses 
incurred in appearing before legislative bodies or 
before legislators are not deductible while appear
ances before executive or administrative officials 
with respect to administrative matters, or before 
the courts with respect to judicial matters, are 
deductible where the expenses otherwise qualify as 
trade or business expenses. . . . 

The report also noted it would be "desirable that 

taxpayers who have information bearing on the impact of 

present laws, or proposed legislation, on their trade or 

businesses not be discouraged" in their efforts to contact 

decision-makers. Such information was especially essential 

when "the effect of the proposed legislation may [bear on] 

29 
the very existence of a business. ..." 

But Senators Douglas and Albert Gore (D-Tennessee) 

filed a minority report, which, in part, attacked the posi

tion of the majority. After pointing out the discriminatory 

nature of the provision, its lack of "neutrality," and the 

difficulty with the "direct connection" language, the views 

continued: 

Obviously, congressional memories are very short. 
For at least a century Senators and Representatives 
have regularly inveighed, individually and collec
tively, against lobbyists and their activities. The 

29. Senate Report 1881, reprinted in Internal 
Revenue Acts; Beginning 1961 (St. Paul: West Publishing 
Co., 1966), p. 739. 
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need for substantial disclosure by lobbyists, 
particularly in financial respects, has long been 
recognized. . . . 

When projected against all this experience, 
[the] proposed financial bonanza for one group of 
lobbyists and their employers seems ironic in the 
extreme, if not downright cynical.30 

Senator Douglas also took the fight to the floor of 

the Senate. On September 4, 1962, he introduced an amend

ment (essentially the same as the Proxmire Amendment) to 

eliminate that section from the House bill. 

Mr. President, one of the weaknesses of modern 
democracy, as I have said, is the extraordinary dis*^ 
parity between the great and concentrated power of 
special and powerful interests and the diffused weak
ness of the general interest. The IFinance] Committee 
and the House amendment would still further intensify 
and accentuate this lack of balance. 

I fear that what the Senate is about to do, with 
the cooperation of the leadership on both sides of 
the aisle--if it is about to do what I fear it will 
do—will help to drive another nail in the coffin of 
effective political democracy.31 

In the debate on the amendment, Senator Prescott 

Bush (R-Connecticut), among others who opposed it, had this 

to say. 

It seems to me that the Committee amendment is 
very considerate—as opposed to the Douglas amend-
ment--in that it gives the smaller business compa
nies an opportunity to assert their own self-
defense. . . . 

3°. Ibid., p. 1136. 

31. Congressional Record, Vol. 108, 87th Cong., 2nd 
Sess., p. 18487. 
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So I would say . . . that the purpose of the 
committee amendment is to correct an injustice and 
to give the smaller business organizations a better 
chance to defend themselves and to state their case 
before Members of Congress or before committees or 
before governmental agencies. . . .32 

It was this position that carried the day as the Douglas 

33 
amendment was defeated 51-13. 

The Senate ultimately passed the House bill, thus 

enacting the first legislative measure to deal explicitly 

with lobbying expense deductions. The new provision became 

Section 162(e) off' the Internal Revenue Code of 1954, and 

deserves full quotation. 

Sec. 162(a) In General—There shall be allowed 
as a deduction all the ordinary and necessary ex
penses paid or incurred during the taxable year in 
carrying on any trade or business, including— 

(1) a reasonable allowance for salaries or other 
compensation for personal services actually rendered; 

(2) traveling expenses (including the entire 
amount expended for meals and lodging) while away 
from home in the pursuit of a trade or business. . . . 

3(e) Appearances, Etc. With Regard to 
Legislation 

(1) In General—The deduction allowed by subsec
tion (a) [of Sec. 162 of the Revenue Act of 1954, 
above] shall include all the ordinary and necessary 

32. Ibid., p. 18491. 

33. Ibid., p. 18498. There was one attempt to 
salvage the amendment. Senator John S. Cooper (R-Kentucky) 
introduced a "perfecting" amendment which struck out only a 
portion of the objectionable section. This amendment passed 
(40-29), but, of course, died with the Douglas amendment, 
P. 18496. 
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expenses (including, but not limited to, traveling 
expenses described in subsection (a)(2) and the cost 
of preparing testimony) paid or incurred during the 
taxable year in carrying on any trade or business— 

(A) in direct connection with appearances before, 
submission of statements to, or sending communica
tions to the committees, or individual members, of 
Congress or of any legislative body of a State, 
possession of the United States, or a political sub
division of any of the foregoing with respect to 
legislation or proposed legislation of direct 
interest to the taxpayer, or 

(B) in direct connection with communication of 
information between the taxpayer and an organiza
tion of which he is a member with respect to legis
lation or proposed legislation of direct interest 
to the taxpayer. . . . 

(2) Limitations—The provisions of paragraph (1) 
shall not be construed as allowing the deduction of 
any amount paid or incurred (whether by way of con
tribution, gift, or otherwise)— 

(A) for participation in, or intervention in, 
any political campaign on behalf of any candidate 
for public office, or 

(B) in connection with any attempt to influence 
the general public, or segments thereof, with 
respect to legislative matters, elections, or 
referendums.34 

Curiously, it was three years before the IRS issued 

a new ruling based on the new section, a period of time in 

35 
which the ambiguities of the section were left unresolved. 

34. Code of Federal Regulations, Title 26, Chapter 
1 (Revised January 1, 1969) , p. 347. 

35. The question of "direct connection" to legisla
tion appeared to present little difficulty in interpretation. 
But how was "direct" to be defined precisely? As a "conse
quence" of business activity? Or, as having an "impact" on 
that business? It was even possible that "the cost of 
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However, the new ruling clarified one of the more serious 

problems, that of the application of "direct interest." 

Specifically, the term was designated thusly: 

Legislation or proposed legislation is of direct 
interest to a taxpayer if the legislation or proposed 
legislation is of such a nature that it will, or may 
reasonably be expected to, affect the trade or busi
ness of the taxpayer. It is immaterial whether the 
effect, or expected effect, on the trade or business 
will be beneficial or detrimental to the trade or 
business or whether it will be immediate. . . . How
ever, if the legislation or proposed legislation 
will, or may reasonably be expected to, affect the 
taxpayer's trade or business it will be of direct 
interest to the taxpayer. . . . Legislation or pro
posed legislation will be considered to be of direct 
interest to a membership organization if it is of 
direct interest to the organization, as such, or if 
it is of direct interest to one or more of its 
members.36 

The ruling then listed illustrations of what the IRS would 

accept as "direct interest" legislation: that which would 

increase or decrease taxes, operating costs, earnings, or 

administrative burdens of a business; that which pertained 

to social security, retail sales tax, income tax credits or 

entertaining legislators individually or collectively may.be 
the target here. . . ." David B. Weaver, "Taxes and Lobby-
ing--The Issue Resolved," The George Washington Law Review, 
XXXI {June 1963), 940. Also see the Washburn case for a 
judicial example of the problem, p. 14 8, note 21, supra. 

36. Code of Federal Regulations, op. cit., p. 364. 
There is a significant difference between this final lan
guage and the proposed language on this latter point. The 
original wording was: "... direct interest to an organi
zation when it is of direct interest to a significant number 
of its members." The reason for the change was not ascer
tained. Federal Register, Vol. 29, August 4, 1964. 



159 

exclusions; that which would affect the taxpayer's 

competitive position in his market; that which would improve 

the school system in the community. 

In each of these instances, the basis for the 

deduction is a direct communication with a legislator, that 

is, the narrow conception of lobbying. But subsection (2) 

continues the policy of disallowing deductions for grass

roots lobbying (which would indicate no change). However, 

there is a potential change with regard to the "communica

tion11 with members of an organization, if it can be deter

mined what it means. One commentator has asked whether 

information "means data and statistics, whether it includes 

a statement of opposition or support, or whether it includes 

an exhortation to contact a .legislator." Although the line 

between these descriptions is "often obscure . . . Ii]t 

seems reasonable to conclude that communication of informa

tion between the taxpayer and an organization of which he is 

a member, includes an exhortation to members to make their 

37 . 
views known to legislators." As such, the communication 

3 8 
could be considered grassroots lobbying. 

37. George D. Webster, Associations and the IRS 
(Washington, D.C.: Chamber of Commerce, 1966), p. 8~1~! 

38. There is disagreement whether this is grass
roots lobbying. One critic maintains that "true" grassroots 
lobbying is aimed at "molding a favorable body of public 
opinion," not communicating with a restricted membership. 
Cooper, op. cit., p. 801 and note 33, p. 807. But Senator 
William Proxmire protested to the IRS recently that Shell 
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A related problem is the designation of what is the 

"general public or segment thereof"? It would seem that any 

appeal addressed through the mass media is.directed at the 

general public. 

But suppose an appeal more restricted in scope 
is made only to members of a union or trade associa
tion or to the shareholders of a company or its 
employees or customer's. Are these segments of the 
general public or does their special connection with 
the organization make them a special public? 

The answer to this question could be the difference between 

a legitimate deduction for "direct connection" and nondeduct 

ibility for appeals to "the general public." It would 

appear, however, from the earlier description, that these 

appeals would constitute communication with members, a 

deductible activity. But there could be a potential problem 

if the "normal communications" to members were also placed 

before the "public" (i.e., non-members of an organization) 

in such manner as to incite "the general public" into action 

on behalf of the organization.^0 Certainly an organization 

Oil Co, had "forced" its employees to attend "brain-washing" 
sessions on oil-depletion legislation. Proxmire contended 
that Shell could be expected to; deduct the expenses for the 
sessions, which he termed "lobbying." As such, he felt it 
"would be in violation of the tax codes." However, if the 
"communications" portion of the ruling means that Webster 
says it does, this is clearly legitimate within the provi
sions of Section 162(e). Tucson Daily Citizen, Monday, 
January 5, 1970, p. 18. 

39. Weaver, op. cit., p. 9 44. Italics in original. 

40. Webster, op. cit., p. 82. 
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would be wise to delete any reference to "public" in its 

publications in order to maintain tax deductibility. 

A final word should be said about the concept of 

advertising in the ruling as it relates to grassroots lobby

ing. The regulation allows for deductions of expenses for 

"good will" or "institutional" advertising. But how is it 

to be determined whether an advertisement is to publicize a 

product or an attempt to influence the public on legislative 

matters? 

Most advertising plugs the advertiser's product 
or service. . . . So-called good will or public 
service advertising is a bit different. It woos by 
indirection. . . . Depending on the subject and the 
manner of presentation, such advertisements can pass 
beyond the bounds of deductible public service or 
good will advertising into the realm of a nondeduct-^ 
ible attempt to influence the public with respect to 
legislative matters.41 

An example of this problem that readily comes to 

mind is that of the Warner and Swasey Corporation, maker of 

machine tools and construction equipment. Periodically, in 

leading popular journals, the company provides a fullpage 

advertisement which always includes a photograph of one of 

its products. But the message seems only remotely related 

to the picture. Consider this message (above a picture of 

a 11 Hop to hydraulic backhoe") . 

Let's Declare War on the Cause of Poverty 

There will always be some people mentally, 
morally, physically unable to earn a living. . . . 

41. Weaver, op. cit., p. 945. 
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Others don't want to work--living off the working 
taxpayer is too easy. . . . 

The inexorable rule (which all the laws in the 
world can never change) is that you are paid out 
of what you produce/ so to earn more, produce 
more. . . . Not by cutting the work week "to 
spread the work." . . . Not by emphasizing maxi
mum production earnings. Not by teaching hatred 
of the prosperous but by stimulating ambition to 
join-, the. 

Or consider this advertisement from privately owned power 

companies: 

Who's Not Riding the Price Skyrocket? The 
Electric Company People^-the folks at your 
investor-.-owned electric light and power companies. 
While the price of nearly everything else keeps 
rising, they work hard to keep the unit price of 
electric service low. . . .43 

In the first instance, it would be difficult to deny 

the appeal to the virtues of "free enterprise" and capital-^-

ism, and the not-so-subtle opinion that federal antipoverty 

and welfare programs are a waste of time and money. Yet is 

it an appeal to "general public opinion" or "institutional" 

advertising? The IRS says it is the latter and, therefore, 

deductible. 

As for the second example, the subtlety is more 

pronounced in that there is no apparent message other than 

sale of a product. However, might there be a subliminal 

note to the effect that privately-owned utilities have 

42. Newsweek, LXVIII (September 5, 1966), 1, 

43. Ibid., August 1, 1966, p. 1. 
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advantages public ones do not have? Obviously, one takes on 

an impossible task hunting for hidden messages in adverti

sing. But the major point is equally obvious: the determi-^ 

nation of whether or not advertising is "institutional" can 

become blurred by "real intent," and the unknown ultimate 

effect of the message on the consuming public. 

The unwillingness of either Congress or the IRS to 

change radically the rules with regard to business grass

roots lobbying appears to be a result of money. The role of 

legitimate money in direct lobbying is limited. 

On the other hand, the power of money in lobbying 
at the grass roots is vastly more significant. . . . 
Grass roots lobbying requires use of the mass media. 
. . . Here a change in the tax rules which would 
operate only for the benefit of business could make a 
significant difference in the present balance between 
business and non-business interests where the two 
compete for favorable public opinion and support. 
Here Congress declined to upset the existing balance 
by a change in tax rules. . . 

If this is the case, it would help to explain the 

apparent inconsistency with regard to the regulation on 

direct and indirect lobbying deductions. It would seem 

logical that the two should be treated equally if the intent 

is to deny deductions for "lobbying" as contrary to "public 

44. Weaver, op. cit., pp. 953-54. . Also, see 
Cooper, -op. cit., p. 814, where he claims that "sums that 
can be usefully spent on grassroots lobbying are unlimited." 
For further comment on this subject, see Dean E. Sharp, 
"Reflection on the Disallowance of Income Tax Deductions for 
Lobbying Expenditures," Boston University Law Review, XXXIX 
(Summer 1959), 381. 
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policy." But that abstract idea does not seem to be the 

reason for allowing the one while disallowing the other. 

Rather, it would appear to be the disparate financial and 

organizational resources of business compared to individuals 

that maintains the policy. 

Tax Exempt Organizations 
and Lobbying 

The questions raised in the foregoing section 

pertained to deductions from gross income of activities that 

may or may not be "lobbying." This section, however, deals 

with an entirely different set of criteria because the organ

izations in question are exempt from taxation. Here, 

alleged lobbying activities could jeopardize the exemption 

of charitable deduction. 

At the outset, it will be necessary to clarify the 

distinction the IRS makes in tax-exempt organizations. 

Under Section 501(c)(3), an organization organized for 

"religious, charitable, scientific, or educational" purposes 

enjoys tax exemption on its income and is also qualified to 

receive tax deductible charitable contributions, so long as 

only an "insubstantial" amount of its activities are devoted 

to "lobbying." 

Section 501(c)(4) organizations are classified as 

"social welfare" groups, still tax-exempt on their income, 

but dues or contributions to them do not qualify as tax 
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deductible contributions. A similar circumstance occurs 

with "labor, agricultural, and horticultural organizations," 

under Section 501(c)(5), and with "business leagues, cham

bers of commerce, real estate boards, and boards of trade," 

under Section 501(c)(6), whose incomes are exempted, while 

organizational dues are deductible by the dues payer to the 

extent that the dues are not used for grassroots "lobbying" 

activity. Two further comments are needed about this latter 

category. First, the difficulty in distinguishing dues paid 

for exempt versus non-exempt activities has led to a prac

tice of organizations forming political action committees 

(PAC) where funds are channeled to finance non-exempt 

activities. These expenditures are then reported as income, 

45 
and are separated from exempted funds. Second, it is also 

possible, although not probable, that a 501(c) (5) or 501(c) 

(6) organization could qualify all or part of its activities 

under 501(c)(3). One such organization is the National 

Association of Cost Accountants which has a rol(c) (3) 

exemption. Also, there are various examples of associations 

that have set up related entities which qualify as educa

tional or scientific exemption, such as the American Bar 

Foundation, the American Meat Institute Foundations, and the 

45. For an excellent description of such groups, 
see George D. Webster, Business and Professional Political 
Action Committees (Washington, D.C.: Chamber of Commerce, 
1968). ' 
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46 
American Medical Education Foundation. The important 

point to note about all of these classifications is that 

the IRS makes the determination as to which category an 

organization qualifies for, and, as will be shown, this can 

have a bearing on the extent of the organization's activi

ties. Because of the complex nature of these categories, a 

table is provided on page 1CI7 indicating the major distinc

tive features of each in summary form. 

The prohibition of lobbying and political activities 

by 501(c) (3) organizations as explicitly stated in that 

section: 

. . . [N]o substantial part of the activities 
of which is carrying on propaganda, or otherwise 
attempting, to influence legislation, and which does 
not participate in, or intervene in (including the 
publishing or distributing of statements), any poli
tical campaign on behalf of any candidate for public 
office.47 

This provision has its origins in a circuit court opinion 

I 48 
delivered by Judge Learned Hand. The case involved the 

American Birth Control League, an organization devoted to 

repealing legislation dealing with contraceptive devices. 

The Commissioner had denied the League deductibility of its 

contributions, charging that dissemination of "controversial 

.46. Webster, Associations and the IRS, op. cit., p, 
3. 

47. Section 1.501{<^)(3), Code of Federal Regula
tions, op. cit., p. 12. 

48. Slee v. Commissioner, 42 F.2d 184 (1930). 



Table 1. Different Tax-exempt Organizations and the Limitations on Legislative 
and/or Political Activity 

IRC 
Section Type of Organization 

Qualification or 
Limitation 

Contributions or Dues 
of Donor Deductible? 

501 
(c) (3) 

501 
(c) (4) 

501 
(c) (5) 

501 
(c) (6) 

religious, charitable, 
scientific, testing for 
public safetyf literary, 
or educational, or for 
the prevention of cruel
ty to children or 
animals 

civic organizations and 
local associations of 
employees? "action 
organizations" 

labor , agricultural, 
and horitcultural 
organi z ations 

business leagues, cham
bers of commerce, real 
estate boards, and 
boards of trade 

no substantial part of the 
activities of which is 
carrying on propaganda, or 
attempting to influence 
legislation, or interven
ing in a political 
campaign 

no direct or indirect 
participation in politi
cal campaigns 

Must have as objects the 
betterment of the condi
tions of those engaged in 
such pursuits, and the 
improvement of the grade 
of products. 

Activities should be 
directed to the improve
ment of business condi
tions of one or more lines 
of business 

Yes 

No 

Yes, if not used for 
grassroots lobbying 

Yes, if not used for 
grassroots lobbying 

SOURCE: Code of Federal Regulations, Title 26. 
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or partisan propaganda" was not educational. On appeal, 

Judge Hand argued that "political agitation as such is out

side the statute, however innocent the aim/ though it adds 

nothing to dub it 'propaganda.1 ..." At the same time, 

the judge was willing to admit that legislative activities 

by some exempt organizations were "incident to their suc

cess," and cited a society to prevent cruelty to animals or 

children, or a state university, whose lobbying activities 

were "mediate to the primary purpose, and would not . . . 

unclass the promoters. The agitation"is ancillary to the 

end in chief. ..." But the organization in question was 

not engaged in "ancillary" endeavors because "when people 

organize to secure the more general acceptance of beliefs 

which they think beneficial to the community at large, it is 

common enough to say that the public must be 'educated' to 

their views." The legislative goal, thus, became an inde-

49 
pendent function divorced from the goal of the organization. 

After the Slee decision, there was apparently some 

uncertainty as to where the line would be drawn between sig

nificant and insignificant legislative activity. In 1934 

Congress responded with the prohibition clause, but the leg

islative history of it is somewhat muddled. The Senate 

Finance Committee reported it as an amendment to the Revenue 

49. Ibid., p. 185. Also see Trinidad v. Sagrada 
Orden, 263 U.S. 578 (1924) which Judge Hand relied on for the 
designation of "ancillary" purpose. 
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Act of 1934 (H.R. 7835) on April 2. In response to a 

statement that the wording would apply to "worthy institu

tions," Senator Byron Harrison (D-rMississippi) of the Finance 

Committee stated that the "sentiment of the committee was 

that the provision should apply to any organization that is 

receiving contributions, the proceeds of which are to be 

used for propaganda purposes or to try to influence legisla

tion." Another member of the Committee, David Reed (R~ 

Pennsylvania), pointed out that there was "no reason in the 

world" why a contribution should be deductible if it were 

"a selfish one made to advance the personal interests of the 

giver of the money." It was this type of contribution the 

committee tried to deny, but the committee "found great dif-

50 
ficulty in phrasing the amendment." The amendment was 

held over until April 4 when it passed. But just prior to 

its passage, Senator Robert M. LaPollette, Jr. made a pro

phetic statement. 

It is difficult from the administrative point of 
view for those in the Internal Revenue Bureau to 
determine when an organization is carrying on a type 
of activity which ought to be encouraged, and when 
it is carrying on a propaganda type of activity. 
. . . It is my judgement that we never shall get 
away from mistakes of administration and from deci
sions which may seem like favoritism until all 
contributions to organizations of this kind are made 
subject to the income tax.^i 

50. Congressional Record, Vol. 78, 73rd Cong., 2nd 
Sess., April 2, 1934, p. 5861. 

51. Ibid., April 4, 1934, p. 5959. The amendment 
went to a conference committee as one of a group of Senate 
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It would appear from this skimpy legislative history 

that the intent of the provision was to bar selfishly moti

vated contributions, but the drafters of the bill could not 

phrase it narrowly enough to include only selfish interest. 

The ruling adopted by the IRS in interpreting this 

provision is more detailed but not a great deal more helpful. 

The IRS has formulated a dual test of exemption based on the 

twin notions that an organization must be both organized and 

operated exclusively for the purposes of education, religion, 

etc. The organization test is met if the bylaws or articles, 

of incorporation limit its purposes to those that are exempt, 

and do not "expressly empower" the organization to engage in 

non-exempt activities, "otherwise than as an insubstantial 

part of its activities," Recognizing, of course, that pur

ported purposes are not necessarily the same as activities, 

the IRS also requires an operational test. To maintain 

exemption, an organization must be engaged "primarily in 

activities which accomplish one or more of such exempt pur

poses. ..." To become engaged, "in substantial part," in 

urging the public to contact legislators or advocating the 

adoption or rejection of legislation, means losing tax 

exemption, and being classified as an "action" organization. 

amendments, and was reported back as Amendment 148 of 177 
changes, all passed as a group by voice vote on May 1, 1934. 
P. 7831. 
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The IRS describes an "action" organization as having the 

following two characteristics: 

(a) Its main or primary objective or objectives . . . 
may be attained only by legislation or a defeat of 
proposed legislation; and (b) it advocates, or cam
paigns for, the attainment of such main or primary 
objective or objectives as distinguished from enga
ging in nonpartisan analysis, study, or research and 
making the results thereof available to the public.52 

Clearly, the pivotal term involved is, again, "sub

stantial." The one hint of the meaning of the word is that 

exempt organizations must be engaged "primarily" in their 

exempt purposes;* otherwise, they are engaged "substantially" 

in non-exempt activities. Thus, "substantial" is something 

less than "primary," but more than "insubstantial." When 

Douglas Dillon was Secretary of the Treasury, he once testi

fied before the Senate Finance Committee that the IRS was 

"trying to work out each case on its merits. ... If the 

amount of lobbying was five percent or less, the Service 

53 
generally drops the matter as de minimus. ..." The only 

problem with this figure is that the Secretary was referring 

to the deductibility of organizational dues under 501(c)(6) 

(business leagues) rather than charitable contributions. 

Therefore, there could be some question as to the application 

of the Secretary's figures to the latter category. There is 

52. Code of Federal Regulations, op. cit., pp. 13-
14. 

53. Quoted in Webster, Associations and the IRS, 
op. cit., p. 72. Emphasis supplied. 
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also no certainty whether "substantial" is to be based on 

54 
percentage, dollars, or man-hours. Because of this uncer

tainty, exempt organizations are not certain when they have 

exceeded "insubstantial" and passed into "substantial" lob-

55 
bying, a problem which is illustrated in the next chapter. 

A different set of circumstances applies to Section 

501(c)(5) or 501(c)(6) organizations as to lobbying activi

ties, These organizations may engage in legislative activi

ties without loss of exemption so long as the activities do 

not violate the Federal Corrupt Practices Act of 1925 which 

prohibits political contribution or expenditures by corpora

tions, labor unions, or business organizations. Also, since 

the 1962 change in the Internal Revenue Code, expenses for 

54. The courts have not been much help either. In 
Seasongood v. Commissioner, 227 F.2d 907 (1955), an appeals 
court found five percent activity to be insubstantial, but 
another appeals court found that the League of Women Voters 
spent a "substantial portion" of time "discussing and agree
ing" on legislative matters even though an "insignificant 
part, measured by 'woman house,'" of the League's activities 
were devoted to contacting legislators. Kuper v. Commis
sioner, 332 F.2d 562 (1964). The fact that the Supreme 
Court denied certiorari in the case is of no help either. 
379 U.S. 920 (1964). 

55. The uncertainty of "substantial" can have 
humorous overtones. One commentator reported that the same 
appellate court ruled in one case that the St. Louis Bar 
Association qualified for charitable exemption even though 
it had been "lobbying," and in another case denied that qual 
ification to the St. Louis Medical Society which had been 
engaged in similar activities. "Apparently lawyers recog
nize the general good better than doctors, at least in the 
eyes of judges who are lawyers." Cooper, op. cit., p. 829. 
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"direct interest" lobbying by such associations are 

deductible as well as the dues paid for those activities. 

The major proscription remains on "grassroots" lobbying 

5 6 
which is non-deductible. Why should the differences be so 

great between the two categories? 

One explanation contends that the charitable opera*-

tions are almost solely subject to state regulation, creating 

an uneven pattern of regulation and enforcement. Related to 

this is the "enormous amount" of federal money in the hands 

of charities which, without controls, could be misused. "It 

seems fitting therefore to make the tax punishment against 

the charity severe . . . , and to hold accountable, by indi

vidual liability, those who direct subversion of noble 

57 
motives." But this explanation falls short on two counts. 

In the first place, not all 501(c)(3) organizations are 

heavily-subsidized charitable foundations. Some, like the 

Sierra Club of California, are self-supporting, financed 

through membership contributions and private endowment, not 

on a direct "public dole." Yet, regardless of the size or 

source of revenue, those organizations in the exempt cate

gory are treated alike. Second, it still does not explain 

why 501(c)(6) organizations, also exempt, should be granted 

56. See p. 157ff, supra, for the analysis of those 
changes. 

57. Boehm, op. cit., p. 429. 
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immunity from the same controls since they receive the 

additional privilege of deductions for "legislative appear

ances." It seems clear that any argument of "equal treat

ment" or "tax neutrality" fails with regard to "exempt 

5 8 
organizations": some are clearly more equal than others. 

This disparity of treatment has led some commentators 

to call for revision in the tax code. One such proposal 

asked the question, "Instead of using the tax laws to muffle 

the speech of business, why not use the laws to foster the 

development of a public voice to compete with the business?" 

The answer: repeal the lobbying restrictions in Section 170 

59 
and Section 501(c)(3). As such, the IRS would only con^-

tinue to be concerned with grassroots lobbying for both 

associations and charitable groups. 

Another suggestion for revision of the lobbying 

provisions is to allow explicitly 501(c)(3) organizations to 

deduct expenses for direct lobbying as 501(c)(5) and 501(c) 

(6) organizations do. The basic assumption behind such a 

proposal is that many "knowledgeable people," who have useful 

58. Ironically, Boehm seems to agree when he argues 
that the 1962 change was a "legislative mistake" because the 
"effect is to help those wealthy interests which already 
have the financial resources to pay the basic expenses, 
while opponents may often have no tax advantage." Ibid., p. 
436. 

59. Cooper, op. cit., p. 842. Section 170 is 
parallel to 501(c)(3) m that it provides the rules for 
individual contributors to 501 organizations. 
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information are being denied equal access to decision-makers 

to make known that information. As it now stands, 501(c)(3) 

organizations are not allowed to engage in "substantial" 

direct lobbying activities. Thus, the proposal would allow 

the groups to engage in unlimited direct lobbying while 

6 A 
still preserving the prohibition on grassroots activities. 

Conclusions 

It should certainly be obvious that the role of the 

IRS in the area of lobbying is highly complex and fraught 

with contradictions and unequal treatment. Part of the prob

lem can be explained by the behavior of Congress. As one 

individual put it: 

. . . [I]t cannot be too strongly emphasized 
that the Service has the practical problem of living 
with a statute. It cannot repeal or rewrite a stat
ute; it must live with it. The Service is in a 
position to correct its own past deficiencies, but 
not those of the Congress. 

60. Thomas C. Jorling, "Information, the Tax Law, 
and the Legislative Process," Oregon Law Review, XLVIII 
(April 1969), 230ff. 

61. George D. Webster, "Current Inconsistencies and 
Discrimination in the Taxation of Exempt Organizations," The 
Journal of Taxation, XXI (August 1964), 102. Webster also 
indicates an example of the problem in a later publication, 
when Congress, in 1966, amended the IRS Code to prohibit 
deductions for "advertising" in convention programs of a 
political party, or for admission costs to political dinners 
and inaugural activities of any political party or candidate. 
The IRS issued a new ruling to that effect. Then in 1968, 
Congress changed the law again to exempt advertising in con
vention, and the taxpayer can show a "reasonable" return 
from the ads. The IRS was thus forced to reevaluate its 
earlier ruling. Business and Professional Political Action 
Committees, op. cit., pp. 61-62. 
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There can also be a certain amount of blame placed 

on the judiciary, both for the seeming unawareness on the 

part of most courts to see the contradictions they have 

aided by upholding IRS rulings, and for its own lack of con

sistency and clarity with regard to tax laws. 

But the IRS has demonstrated reason enough for 

stating that its own procedures leave much to be desired. 

In the area of what constitutes non-deductibile lobbying, it 

has been reported that neither the American Medical Associa

tion nor the National Association of Manufacturers, despite 

widespread propaganda efforts over the years, has ever had 

any portion of its regular dues ruled nondeductible by the 

c o 
IRS. There also seems to be some evidence of a "labor 

bias" in the IRS rulings. Thus, to 1966, there had been "in 

excess of 100 rulings by the IRS involving associations and 

only four involving unions." Further, "there is no decided 

case in which the IRS has sought to disallow the exemption 

of a labor organization as a result of lobbying activities." 

There is no justification for treating labor and business 

62. Cooper, op. cit., p. 824. 

63. Webster, Associations and the IRS, op. cit., pp 
4, 68. The same source also indicates a similar attitude on 
the part of other authorities, notably a Tax Court member. 
In the first case decided under the "business exemption" 
statute, the general rule of construction was set forth as 
to be "strictly construed." In interpreting the exemption 
of a "labor organization, "the same court stated that "It 
speaks a liberal construction. ..." P. 4. 
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associations differently, if their exemption comes under the 

same basic rules. 

But the more serious problems occur with the 

charitable-educational associations under Section 50!. (c)(3). 

These organizations are literally at the mercy of the IRS 

with regard to their exemptions. If they engage in "sub

stantial" lobbying, they stand to lose that exemption and 

donor deduction. One could argue that this would seem fair 

if an organization were using its exemption for the primary 

purpose of expending nontaxable funds'for exerting pressure 

on the public and government authorities. But the circum

stances are not so easy to judge, either for the organization 

or the IRS, for there is no standard by which to measure 

"substantial." The only expressed rule by the IRS states 

that "Whether ['substantial' lobbying is] present in any case 

must be determined from all the facts." Therefore, it is a 

case by case approach which provides no method for a:i exempt 

organization to know when it has crossed from "insubstantial" 

to "substantial" activity until it is already there. Then 

the IRS can deny the exemption retroactively to the date 

when it first found the "substantial" activity, as i t did in 

the Sierra Club case. This procedure obviously affords no 

protection for these groups because of the uncertain 

what it "substantial." Even though Congress is resp 

for the word "substantial," the IRS has been given sufficient 

by of 

Dnsible 
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administrative discretion to provide specific guidelines on 

the limits of insubstantial activity or expenses. That it 

has not chosen to do so had led to inadequate and incon

sistent enforcement of the activities of exempt organiza

tions. There is no better example of this inconsistency 

than that of the IRS's handling of the Sierra Club. This 

illustration of IKS policy, explored in the next chapter, 

demonstrates graphically the problem of a charitable 

organization of interpreting "substantial/1 and what the 

penalty can be for alleged violation.• 



CHAPTER 6 

THE SIERRA CLUB: "SUBSTANTIAL" 
ACTIVITY AS APPLIED POLICY 

One of the main themes that has persisted throughout 

this study is the problem of interpreting the word "substant

ial" with regard to lobbying activity. The term was first 

applied in the statutes to charitable organizations and tax 

exempt associations. Then Congress attempted to substitute 

"substantial" for "principal" purpose in the Lobbying Act of 

1946. But "substantial" is meaningless unless there is some 

attempt to define it as a standard measure of activity or 

expenditure. There is no better example of why this is 

necessary than that of the case of the Sierra Club of Cali" 

fornia. The strongest and best known of conservation organ

izations, the Club lost its nearly 30-^year-old 501(c)(3) 

exemption for alleged "substantial" attempts to influence 

legislation, and thus lost both donee and donor tax 

exemption. 

The Sierra Club case was chosen to illustrate IRS 

policy for two reasons. One, the Club is an old, well-?-

financed, highly visible organization that has never hidden 

its purposes from the public or the government. Thus, it 

provides a clear illustration of the "extent of activity 

179 
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over time" problem of determining exactly when an 

organization has passed from legal "insubstantial" to pro

scribed "substantial" activities. 

Two, when the IRS officially revoked the Club's 

exemption, it did so in an extraordinary 23-page letter 

which provides an excellent example of IKS thinking about 

what constitutes "substantial" activities. Clearly the case 

is an ideal illustration of some of the major questions 

raised in this study, and provides a good conclusion to the 

descriptive material. 

The Setting of the Controversy 

The Sierra Club was chartered under the laws of 

California in 1892 by a group of likeminded men headed by 

long-time conservationist John Muir. The impetus for organ

izing the group came from a confrontation between conserva

tionists and sheep and cattle owners over the use of grass 

lands in California. Muir and Robert Johnson, of Century 

Magazine, prevailed on Congress to enact legislation to 

protect the area, and, in 1890, Congress responded by creat

ing Yosemite National Park. Thus, the Sierra Club was born 

in political controversy, a circumstance that became a part 

1 
of its growth. 

1. The early history of the Sierra Club as well as 
most of the information pertaining to it come from the 
Sierra Club Handbook (1969). The segment on the early 
history can be found on pp. 6^11. 
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The by-laws of the Club established the purposes of 

the organization. 

To explore, enjoy and preserve the Sierra Nevada 
and other scenic resources of the United States and 
its forests, waters, wildlife, and wilderness; to 
undertake and to publish scientific, literary, and 
educational studies concerning them; to educate the 
people with regard to the national and state forests, 
parks, monuments, and other natural resources of 
especial scenic beauty and to enlist public interest 
and cooperation in protecting them.^ 

Thus, from the outset,.the Club was dedicated to public cam

paigns to maintain natural resources and wildlife areas. 

Further, the Club also early associated itself with a more 

militant brand of conservation known as "preservation." 

Preservationists "saw a basic incompatibility in certain 

combinations of multiple use" of forests, desert, and grass

lands. Setting aside large tracts of such lands from the 

3 
use of any but the public was the goal of the Sierra Club. 

Within three years of its founding, the Club was 

engaged in promoting national forest reserves and national 

parks. Stephen Mather, first director of national parks, 

was a member of the Club. In 1903, Muir accompanied Presi

dent Theodore Roosevelt on a pack trip into the Yosemite 

Valley, and convinced the President to have the area incor<-

porated as part of Yosemite Park. But in 1906, the Club 

lost a battle over Yosemite when the City of San Francisco 

2. Ibid., p. 60. Emphasis supplied. 

3. Ibid., p. 5. 
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succeeded in damming a portion of the park for a water 

reservoir. These early battles over the use of land in 

Yosemite are indicative of the Club's California activities: 

enlisting the support of national and state officials; 

issuing policy statements through Club publications; and 

taking individuals into tjie wilderness on organized pack 

trips. But all of these activities involved only lands in 

California. Not until 1950 did the Sierra Club become 

actively involved in a conservation campaign outside Cali

fornia. The campaign, based on experience gained from the 

California endeavors, set the stage for later national 

efforts. 

The controversy involved the Bureau of Reclamation 

proposal to provide water storage on the Upper Colorado 

River by building dams in Dinosaur National Monument on the 

Colorado-Utah border. The Sierra Club's position was: 

If Dinosaur National Monument could become the 
site for a huge reservoir and power plant—then all 
national parks were in danger. For how soon would 
urgent requests come from other exceptions—to log 
in Olympic Park, to back up water into Grand Canyon, 
to hunt in Yellowstone, to mine, to build highways? 
What would happen to our national parks if the very 
special features which make them unique are made ^ 
secondary or destroyed utterly by use or development? 

This "domino theory" of the exploitation of national parks 

sustained the Club in its endeavors to preserve other parks, 

notably the Grand Canyon. But the Dinosaur Monument campaign 

4. Ibid., p. 9. 
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also displayed the techniques employed by the Club to carry 

out its purposes. 

The campaign was multi-faceted. A special issue of 

the organization's major publication, Sierra Club Bulletin 

(which is regularly sent to all members of Congress), was 

devoted to the controversy. Also, the Club sponsored a 

"rafting" down the Green and Yampa Rivers into Dinosaur. 

Further, the Club produced and showed a film, "Wilderness 

River Trail," of the area, and aided in the preparation of a 

book, This is Dinosaur. Ultimately the campaign succeeded 

when in 1956 the Colorado River Storage project specifically 

required that no project dam or reservoir could be built 

within the national park system. 

These early skirmishes by the Sierra Club in behalf 

of conservation were of varying magnitude and intensity, but 

it seems apparent that the Club has long been involved in 

5 
campaigns to preserve the nation's resources. This is all 

the more important when it is noted that the Club received 

its tax exemption as an educational and scientific organiza

tion in 1931, a status that was reaffirmed twice (1938 and 

1950) by the IRS. Certainly the IRS did not see fit to deny 

the Club that status in the face of these numerous early 

5. The Handbook indicates, in a chronology, that 
the Club has been actively engaged in some campaign in every 
year since its founding. 
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overt attempts to influence legislation. Why did it do so 

in 1966? 

The Revocation of Tax Exemption 

On June 9, 1966, full page advertisements sponsored 

by the Sierra Club appeared in The New York Times and the 

g 
Washington Post with the following headline: 

(If they can turn Grand Canyon into a "cash 
register" is any national park safe: You know the 
answer.) 

NOW ONLY YOU CAN SAVE GRAND CANYON FROM BEING 
FLOODED . . . FOR PROFIT. 

Among a series of points to be considered, the ad 

listed as point 9: "What to do? Letters and wires are 

effective, and so are the forms at right [see below] once 

you have signed them and mailed them. ..." Running the 

length of the right hand margin of the page were a series of 

six forms, designed to be cut out and sent, with the names 

and addresses of the President, Secretary of the Interior, 

Congressman Wayne Aspinall (Chairman of the House Interior 

and Insular Affairs Committee), and one each to an individ

ual's own Congressman and Senators. The typical message on 

each form read: "Please join in the fight to save Grand 

Canyon by urging deletion of both dams proposed by II.R. 4671. 

Thank you." Finally, at the bottom of the page was this 

6. The New York Times, Thursday, June 9, 1966, p. 
35? Washington Post, Thursday, June 9, 1966, Sec. A, p. 9. 
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message: "Note: All contributions and all membership dues 

are deductible." 

On June 10 the IRS District Director's Office in San 

Francisco sent a letter to the Sierra Club which stated, in 

part, that in light of "evidence of your activities directed 

toward influencing legislation," there might have been a 

"possible violation" of the tax regulations. An investiga

tion was to take place of the Club's activities, and "allow

ances of the deductions for contributions to you after this 

date will depend upon a factual determination made after an 

7 
examination of your activities." If the Club were found to 

have been guilty of violating the statute, all contributions 

from June 10 would be non-deductible. On June 13 the IRS 

8 
made public its withdrawal of guaranteed deductibility. 

The IRS admitted that it was the first time that tax 

exampt status had been suspended during an investigation, 

but, according to the then-Commissioner of Internal Revenue, 

Sheldon M. Cohen, the new procedure had been adopted "because 

organizations under challenge had frequently solicited a 

g 
flood of contributions just before the agency's ruling." 

7. Reported in The New York Times, Sunday, June 12, 
1966, p. 50. 

8. IRS News Release 829, June 13, 1966, 7 CCH 1966 
Standard Tax Report, PP 6607. 

9. The New York Times, loc.. cit. The IRS also 
emphasized that the new procedure had been established prior 
to the Sierra Club ads, but there is no published ruling or 
order to substantiate that claim. 
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On June 17, The New York Times published an editorial 

on the controversy. Pointing out that "the IRS has no stand

ard definition of 'substantial,'" the editorial went on to 

say that "under the guise of strict tax regulation it is 

making an assault on the right of private citizens to protect 

effectively against wrongheaded public policies, The Inter

nal Revenue Service's action looks suspiciously like harass

ment and intimidation. 

This editorial drew a reaction froni Commissioner 

Cohen in the form of a letter to the Times defending the IRS 

action. 

The Sierra Club is listed in an IRS publication 
entitled "Organizations Described in Section 170(c) 
of the Internal Revenue Code of 1954." The action 
taken by the IRS is predicated upon a long-standing 
exception to the general rule that a taxpayer is 
assured of deductibility of contributions to organi
zations listed in this publication. The exception, 
set forth in the introduction to the publication, is 
that this assurance does not extend to persons who 
are aware of an organization's activities which 
result in its disqualification to receive deductible 
charitable contributions. Anyone who responded to . 
the Sierra Club's appeal for funds on June 9 would 
obviously be aware of the Club's campaign to influ
ence legislation and, if the club were later deter
mined to be disqualified to receive tax deductible 
contributions, would be denied tax deductions for 
contributions to the Club. Under the circumstances, 
the IRS felt it was a duty to warn the Club and 
ppssible contributors of the consequences if the 

10. The New York Times, Friday, June 17, 1966, p. 
44. It should be noted that apparently the editorial page 
director of the Times is also a director of the Sierra Club. 
This item was reported by Richard Reinhardt in "The Case of 
the Hard-nosed Conservationists," The American West, IV 
(February 1967), 89. 
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Club were subsequently determined to be disqualified 
to receive tax deductible contributions. 3*2. 

Two days later, Cohen sent a letter to the editors 

of the Washington Post. Although similar to the Times 

letter, a portion of it was very pointed. Referring to the 

Grand Canyon ads, the letter stated: 

These advertisements contained a mass appeal for 
funds to help the Sierra Club fight a bill currently 
pending in the Congress, coupled with an urgent soli
citation of public effort in opposition to the bill. 
Thus, the Sierra Club set in motion a nation-wide 
campaign to influence legislation which could 
reasonably be expected to be vigorous and continuing. 
On the basis of these facts some ateion [sic] on the 
part of the IRS was clearly indicated.12 

In these two letters, the Commissioner displayed a 

serious amount of fallacious reasoning. In the first place, 

he assumed that those making contributions should know the 

money could be denied as a deductible item. But that assump

tion could be born out only if a further assumption were 

valid, namely, that contributors were aware the IRS frowned 

on such activities by otherwise-exempt organizations. It 

would be more logical to assume that the contributor had 

been making his pledges to the Sierra Club for a number of 

years and successfully deducting the money. What was so 

different about this campaign? 

11. The New York Times, Monday, June 27, 1966, p. 
34. 

12. Text of the letter submitted to the Congres
sional Record, Vol. 112, by Congressman John Rhodes (R~ 
Arizona), June 29, 1966, p. A3515. Emphasis supplied. 
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Secondly, it must have been assumed the contributor 

was aware this campaign might push the Club into "substan-* 

tial" legislative activity. Apparently prior campaigns sup-r 

ported by contributions were merely incidental to the Club's 

purposes—the IRS had not seen fit to launch an investigation 

into its activities. But how could he be certain? Neither 

the Club nor the IRS knew for sure. Besides, we can probably 

assume most contributors were not aware of the substantiality 

test. It was only necessary to know the Club was classified 

as an organization eligible for deductible contributions. 

On July 25, the Sierra Club sponsored another full-

page advertisement in The New York Times urging the defeat of 

the Grand Canyon dams, this one aimed especially at Secretary 

of the Interior Stewart Udall. The ad also included a refer

ence to the IRS action of June 10. 

IRS read the [June 9] ads as a sudden attempt to 
"influence legislation" in a "substantial" way. 
(They do not define those terms, leaving organiza
tions like ours at the mercy of administrative whim.) 
And they do not even raise the question with organi
zations that favor the dams. 

There was an appeal for funds as before, but the ad included 

the statement that "we cannot now promise that any contribu-

13 
tions you send us are deductible." 

13. The New York Times, Monday, July 25, 1966, p. 
15. Throughout July there were also ads in national magazines 
urging defeat of the dams captioned "Should We Also Flood the 
Sistine Chapel So Tourists Can Get Nearer the Ceiling?" 
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At about the same time, members of Congress became 

actively involved on both sides of the issue. On August 1, 

Congressman Morris Udall CD-Arizona) took the floor of the 

House of Representatives to squelch any rumors that either 

he or his brother Stewart, Secretary of the Interior, had 

anything to do with the IRS investigation because of Ari-^ 

zona's obvious interest in the Grand Canyon project. There 

had been a report that the Congressman had written a letter 

to Commissioner Cohen demanding an investigation. As it 

turned out, there was such a letter, but it apparently was 

not mailed until two days after the IRS had issued its 

14 ; 
warning. During the floor speech, Udall revealed the con

tents of the letter, dated June 10, which said, in part: 

My purpose in writing this letter is to inquire 
whether contributions of this nature, which will 
apparently be used to lobby against legislation 
pending in the Congress, may be deducted from the 
income tax returns of the contributors under the 
Internal Revenue Code. 

14. Although Udall's letter might have arrived too 
late to be considered as influential in instigating the 
investigation, it could still be argued that the letter 
acted as a "proximate cause" of the later decision to revoke 
the exemption. Such a determination, however, is nearly 
impossible to make. See Ronald S. Borod, "Lobbying for the 
Public Interest—Federal Tax Policy and Administration," 
New York University Law Review, XLII (December 1967), 1089. 

15. Congressional Record, Vol. 112, 89th Cong., 2nd 
Sess., August 1, 1966, pp. 17778, 17780. In July, David 
Brower, Executive Director of the Sierra Club, had charged 
explicitly that Secretary Udall was "assisting the demise of 
the great park system he was pledged to protect." In 
response, Charles Boatner, one of Udall*s assistants said: 
"The Secretary has other things to consider, and the interest 
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Udall did not explain why he mailed the letter, but it might 

be surmised that he was unaware of the IRS action. The pub

lic release of the warning was made by the IRS June 13. 

Thus, if he did mail the letter on the 12th, even The New 

York Times account of that date might not have been known to 

him. 

On August 3, Udall found an ally of sorts in 

Congressman Craig Hosmer (R-California). After claiming 

that the Sierra Club had to be carrying on "the biggest, or 

at least one of the biggest, lobbying1 operations ever to hit 

the Nation's Capital," Hosmer gave his interpretation of the 

central issue: 

["Informed people"] know what is at stake is not 
a place for the Sierra Club's rugged members to play 
shoot-the-rapids, but a place for the West's teeming 
millions to live. Without life-giving water this 
vital region of our Nation cannot possibly support 
its burgeoning population.16 

_» * * 

But other members of the House did not agree that 

was the issue. On the same day Hosmer made his statement, 

12 House members (11 Democrats, one Republican) sent a 

of the people—the electric companies and recreational 
groups among them—are greater than those of the Sierra 
Club, a minority group. The Secretary must consider the 
best out of this [Grand Canyon] property, for all of the 
people." The New York Times, Saturday, July 23, 19 66, p. 53 

16. Congressional Record, Vol. 112, op. cit., p. 
18149. It should be noted that both Udall and Hosmer are 
members of the Subcommittee on Irrigation and Reclamation 
that had heard testimony on the Grand Canyon project. 
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letter to Commissioner Cohen stating that each had made a 

$10 contribution which they intended to claim as a deduction 

on their 1966 income tax returns. In the letter they 

emphasized that the issue was not support or opposition to 

the dams. Rather, they wrote, the question "is whether or 

not the Internal Revenue Service ought to properly set 

public policy or whether its only proper function is to 

carry out the policy set by Congress." Furthermore, the 

letter continued, the "announcement [by the IRS] damaged not 

only the Sierra Club, but every other conservation effort 

supported by public contribution. This is neither fair nor 

the proper use of the taxing power of the Federal 

17 
Government." 

Finally, on August 15, Congressman Udall made public 

two letters: one from Brower to himself claiming the former 

was "misunderstood and incorrectly quoted by the press" con

cerning the IRS matter; the other from Udall to Brower. In 

part, the Udall letter stated: 

I felt it was beyond the bounds of rational and 
fair debate between responsible people for the 
Sierra Club to feign shock and dismay at IRS ques~ 
tioning of that portion of the ads claiming tax 
deductibility. . . . The hard-pressed people and 
water users and cities of Arizona intend to spend 
whatever reasonable amount of money we can raise in 
fighting for passage of this legislation in the 
Congress. We have been trying to save our economy 
and we are willing to spend money in that effort. 

17. Reported in The Mew York Times, Wednesday, 
August 3, 1966, p. 76. 
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Likewise we acknowledge and respect your vigorous 
attempts to defeat it. Lobbying is not evil. It 
can be and usually is an honorable fact of legisla
tive life. Clearly there are gaps and inequities 
in our tax laws relating to lobbying; it seems to 
me that all lobbying groups are not, but should be, 
treated alike, and I will support reasonable 
corrective legislation.'^^ 

For members of Congress, then, the issue was drawn 

between those who felt the Sierra Club was clearly lobbying 

regardless of the IRS action, and those who saw the IRS 

investigation as more important than whether the Sierra Club 

was attempting to influence legislation. Neither side made 

any attempt, however, to sponsor their respective positions 

through legislation. 

Six months after the warning letter, the Internal 

Revenue Service revoked the exemption status of the Sierra 

Club. In a 23-page letter from the District Director in San 

Francisco, the IRS detailed the results of its investigation 

into the activities of the Club, including an audit of its 

records for the previous 18 months. Since this letter 

presents as good a statement of IRS policy toward lobbying 

as there is available, the information contained in it will 

19 
be cited at length. 

18. Reprinted in the Congressional Record, Vol. 112 
op-, cit. , pp. 19438---39. 

• 19. The text of the letter, dated December 16, 1966 
can be found in IRS Fact Sheet, December 19, 1966, 7 CCH 
1967 Standard Federal Tax Report, PP 6376, pp. 71,380^-89. 
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At the beginning of the letter, the IRS cited the 

statutory requirements which the Sierra Club had violated, 

specifically the proscription on "substantial" legislative 

I 
activity in Section 501(c) (3). With regard to "substantial," 

the letter stated: 

Although the test of substantiality is a relative 
one, the determination of whether attempting to influ
ence legislation is a substantial part of an organiza
tion's activities is one of fact in each case, to be 
ascertained from all the evidence. 

This statement was little different from earlier IRS pro

nouncements. But in the next paragraph, more concrete 

criteria were provided. In the first place, the nature of 

the legislation was completely irrelevant. What was rele

vant was activity and money expended, but not without 

qualification: 

. . . [A]ctivities which constitute attempting 
to influence legislation limited merely to time and 
effort directly devoted to acts of advocacy or to 
writing or otherwise directly contacting legislators 
[are not controlling]. Also, while dollar amounts 
expended in carrying on activities to influence 
legislation may be some evidence of the substantial
ity of the activity, the relative amounts of dollars 
spent for such activities in relation to the total 
dollars expended by an organization is not control-
ling. The test is one of activity.20 

Using these criteria, the IRS determined that in a 

period from March, 1964 to June 30, 1966, the Sierra Club 

20. Ibid., p. 71,381. Emphasis supplied. The 
basis for this administrative determination was two judicial 
rulings: Kuper et al. v. Commissioner and Seasongood v. 
Commissioner. See Chapter 5, supra, for the opinions in 
these cases. 
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had been engaged in the following activities: 

1. In 1964, the Club engaged in supporting a 

California referendum to fund $150 million for a state park 

system. Cost: $54,478, principally for the employment of 

two public relations men. 

2. In 1964, 1965, and 1966, the Club sponsored an 

extensive campaign in favor of Redwoods National Park legis

lation. Most of the techniques used were later used in the 

Grand Canyon campaign, although it seemed clear that in 

terms of time and money, the Redwoods campaign was far more 

costly. For example, full-page ads were run in five news

papers in December, 1965 urging such a park, and, in January 

of 1966, 30,000 copies of a special publication dedicated to 

the Redwood park effort were printed at Club cost. 

3. In 1964, 1965, and 1966, the promotion of the 

Grand Canyon legislation took place "on an even larger and 

more unrestrained scale" (IRS language) than the Redwoods 

campaign. 

4. The letter also cited Sierra Club involvement in 

varying degrees in 25 other legislative proposals, both 

state and national, in the same period of time. 

5. The Club also employed a "professional legisla

tive representative" in Washington at a salary of $10,000 

per year {raised to $15,000 in 1966). 
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6. The Board of Directors of the Club had spent 

approximately 50 percent of its time concerned with "matter 

in which legislation was either pending or immediately 

related to the issue Iof conservation legislation]," 

7, The distribution of the Sierra Club Bulletin 

was widespread, reaching 371 newspaper editors, 130 magazine 

editors, 53 radio and TV stations, 103 syndicated columnists 

all members of Congress and the California State Legislature 

and 350 individuals or organizations who were connected with 

conservation activities. 

In all these activities, the IRS concluded, the 

concern of the Sierra Club had "not been a casual or inci

dental or sporadic concern, but a regular, formal, purpose

ful part of [their] functions during this period." 

Further, the letter stated even if it were to be 

ultimately determined that the status of the Club should 

remain unchanged, there would still be the additional ques

tion as to whether its membership dues were deductible'con

tributions under Section 170(c). Why this would be the case 

was unclear. 

Finally, the door was left open for the Sierra Club 

to apply for a 501(c)(4) exemption as an "action" organiza

tion whereby it would still retain its exempt status, but 

without the corresponding deductibility of contributions by 
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its donors. Such a classification does not proscribe 

21 
legislative activity. 

Critique of the Re vocation 

ar determination that the 

a substantial part of the 

a of time and money, it 

This list of activities compiled by IRS investiga

tion presented an impressive case against the Sierra Club. 

But it still fails to provide a cle 

sum of these activities amounts to 

Club's work. Using the IRS criteri 

is possible to estimate roughly the percentage of money 

expended for legislative activities/ but not for time. The 

Sierra Club itself has announced a figure "certainly less 

than 25 percent for legislative activity of both time and 

22 
money." Using the IRS figures for the year 1965 of direct 

costs (i.e., appropriated funds specifically spent for a 

legislative campaign and advertising), the percentage for 

the Redwood campaign was little more than one percent of the 

total budget. Unfortunately, this figure is grossly mis

leading in that it does not take into account indirect costs 

21. According to a letter to the author from the 
Assistant to the Conservation Director, the Sierra Club has 
operated as a 501(c)(4) organization since the revocation. 
Letter of April 27, 1970. 

.22. One of the difficulti 
is that the Sierra Club does not make public "exact amounts" 
of legislative costs. In another 
the Assistant to the Conservation 
taken that "even we ourselves have 
primary and secondary costs of the 
January 20, 1970. 

as in estimating expenses 

Letter to the author from 
Director, the position was 
difficulty computing 
3d campaigns." Letter of 
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for such items as special editions of the Bulletin devoted 

to the subject or the cost of testimony before Congressional 

23 
committees. But these are difficult, if- not impossible, 

to quantify. 

But one could argue that the percentage test is 

inappropriate in any event since it is relative to total 

expenditure. Well-financed groups could spend one percent 

of a $5 million budget and have more impact than a group 

24 
with a $10,000 budget spending 50 percent. As for the 

Sierra Club, its budget is now in excess of $2 million, of 

which half or more is allocated for the publication of books 

and other literature. Allowing the 25 percent figure as a 

maximum limit for legislative activities, the Club would 

admit to spending as much as $500,000 for "lobbying." 

Ironically, this would appear to be more money than the IRS 

25 
claimed the club was spending. 

23. The one percent figure is based on a direct 
expenditure of $25,000 (appropriation of $5,000 for four 
newspaper ads at $5,000 each) from a total budget of nearly 
$1.5 million. Even if the salary of the Club lobbyist 
($10,000) is included, it still consists of only about two 
percent, 

24. One example which has been frequently cited is 
the activities of the Catholic Church regarding birth con
trol legislation. In terms of the overall operations of the 
Church, these activities would be considered insubstantial 
even though considerable sums might be spent. See "The 
Sierra.Club, Political Activity, and Tax Exempt Charitable 
Status," The Georgetown Law Journal, LV (May 1967), 1133, 
note 28. 

25. Budget figures came from the Handbook, op. cit., 
p • 37 • 
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Certainly it would appear'that a strong case could be 

made for denying the Club's exemption. Yet serious questions 

about the revocation remain. Primarily, the problem is one 

of standards of application of the "substantial" activity 

proscription. What seems to bother the Sierra Club most is 

that they apparently were singled out for punishment. Again 

quoting from the Sierra Club letter to the author: 

We ourselves have tried to determine what the 
IRS calls substantial in the way of legislative 
activities, and have very little success in the 
effort. It certainly seems to us that the defini
tion they applied to our organization was unreason
able, especially considering the laxness with which 
they apply it to other organizations. 

The IRS makes no attempt to hide the fact that it is 

not equipped to investigate every violation of the "substan

tial" clause. Then-Commissioner Cohen, when asked why the 

IRS investigated only the Sierra Club, had been quoted as 

saying: "Because the IRS staff ... is limited in what it 

can do. It checks only about 15,000 of the 500,000 returns 

filed by 'charitable' groups each year and spends little time 

observing the political operations of such groups as the 

[National Education Association]." But when asked what 

called the attention of the IRS to the Sierra Club specific

ally, Cohen pointed out the full-page ads. "There are dif

ferent ways to lobby. . . . . This was so open, so crass 

2 g 
that we had to take notice." 

26. Quoted in Borod, op. cit., p. 1104. 
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This selective enforcement underlines an apparent 

technique used by the IRS. One writer has argued that the 

choice of the organization to be reviewed may not be based 

on random selection as the Commissioner implies. A group 

like the Sierra Club could have been singled out by an indi

vidual revenue agent reading the Washington Post on June 9, 

1966, "and shaking his head at the group's beliefs. Or a 

Congressman, strategically placed, may bring his consider

able pressure to bear upon the IRS to the disadvantage of an 

27 
unpopular group." Ironically, the group referred to by 

the above writer was not the Sierra Club, but the Fellowship 

of Reconciliation (FOR), an established pacifist organiza

tion that had lost its 501(c)(3) exemption in January of 

1963 for advocating a political goal—"the achievement of 

peace and international reconciliation through love." But 

the FOR and Sierra Club cases are not parallel since the FOR 

was not advocating any pending legislation. As it turned 

out, the pacifists regained their exemption after some 

congressional pressure was brought to bear. 

A related situation concerned the Sierra Club's 

opponents who were lobbying for the construction of the 

dams, as in the cases of the power companies and the Central 

Arizona Project Association, among others. For example, it 
V. \ 

27. "The Revenue Code and a Charity's Politics," 
The Yale Law Journal, LXXIII (March 1964), 665. 
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was reported that "the National Rural Electric Co'-operative 

Association (which happens to be supporting the legislation 

for the Grand Canyon dams, along with 'other big spenders,' 

. . . has a $300,000 national advertising budget [1966]." 

It claimed the ads were "'institutional,' aimed at arousing 

political support for the co-ops as a necessary element in 

2 8 
the American power system. ..." Or the CAP Association 

which reportedly had spent $74,065.02 in 1965 to advocate 

the dams the Sierra Club opposed, yet had retained its tax-r 

29 
exempt status. Perhaps most galling to the Sierra Club 

was that the opposing electric companies could deduct their 

expenses as "ordinary and necessary" business expenses under 

Section 162(e). 

Further, when compared to other rulings on educa~ 

tional and scientific exemptions, the IRS action still seems 

inconsistent. Consider these 1967 and 1968 rulings. 

A nonprofit organization which is formed and 
operated to educate the public on the need for 
international cooperation in order to create and 
maintain a peaceful world and which disseminates its 
educational material by means of commercial televi
sion may qualify for exemption from Federal income 
tax under section 501 (c)(3). . . . 

A nonprofit organization formed and operated to 
lessen racial and religious prejudice in housing and 

28. "IRS to Investigate Tax-exempt Lobbyists?" 
Public.Utilities Fortnightly, LXXVIII (September 15, 1966), _ 

29. Nation, CCIV (February 27, 1967), 272. 
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public accommodations by disseminating the results 
of its investigations and research may be exempt. 

A nonprofit organization formed to promote 
racial integration in housing, to lessen neighbor
hood tensions , and to prevent deterioration of 
neighborhoods may qualify for exemption. ... In 
furtherance of these purposes, it educates the pub
lic regarding integrated housing and conducts 
intensive neighborhood educational programs to 
prevent panic selling because of the introduction 
of a non-white resident into a formerly all-white 
neighborhood.30 

In each of these rulings, it can be argued that a 

controversial, political goal is being advocated and pro

moted; that in each case the public is to be influenced in 

its opinion about world peace or racial harmony. What is 

the difference between these separate political goals and 

those of the Sierra Club? In the first place, the organiza

tions in the rulings did not explicitly state that they 

would pursue their goals through legislative activity of a 

"substantial11 nature. Thus, the grant of exemption was made. 

Second, the granting or withholding of exemption can 

turn on the IRS conception of what is "education." Under 

the IRS regulation, "education" is defined as: 

Ca) The instruction or training of the individual for 
the purpose of improving or developing his capabili
ties ; or 

(b) The instruction of the public on subjects useful 
to the individual and beneficial to the community. 

The regulations then proceeded to explain (b). 

30. Rev. Rul. 67-342, 1967-2; Rev. Rul. 68-438, 
1968~2; Rev. Rul. 68-655, 1968-2, Cumulative Bulletin. 
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An organization may be educational even though 
it advocates a particular position or viewpoint so 
long as it presents a sufficiently full and fair 
exposition of the pertinent facts as to permit an 
individual or the public to form an independent 
opinion or conclusion. On the other hand, an 
organization is not educational if its principal 
function is the mere presentation of unsupported 
opinion.31 

This is clearly a. qualitative standard of measure

ment as to the difference between "education" and "propagan

da." Unfortunately, as a standard, it is nonsense. There 

is no generally acceptable method by which to gauge the 

impact of a given presentation of viewpoint to the public. 

Common sense would seem to dictate that no advocation of an 

issue is presented "fairly," or that "independent opinion" 

is anything more than the stuff of the "rational political 

man." What such a "standard" does permit, however, is for 

the IRS to determine what policies are "educational" and 

what are "propaganda" or "lobbying." It is hoped that they 

rely more on the quantitative "legislative activity," with 

all its shortcomings, than the qualitative test. But the 

evidence of the FOR case, and perhaps that of the Sierra 

Club controversy, would seem to indicate that a qualitative 

test is being considered. 

One is still left with the nagging question of why 

the IRS decided to investigate the Sierra Club at that 

31. Section 1.501(c)(3), Code of Federal Regula
tions , Title 26, Chapter 1, p. 15. Emphasis supplied. 
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particular time: We have the view of Commissioner Cohen 

that the Grand Canyon ads were the impetus. But this does 

not explain why ads which appeared in the same newspapers 

six months earlier, promoting the Redwoods Park, were not 

32 
singled out. Nor does it help much with regard to how the 

IRS determines "substantial" activity. The description of 

Sierra Club activities in the early 1960's made it clear 

that at any time the IRS could have launched its investiga*^ 

tion, charging that the Club was engaged in "substantial" 

proscribed activity. There is, of course, the charge that 

the timing of the investigation was due to "outside influx 

33 
ence," but proving such a charge is practically impossible. 

One is left with the impression that there is no way 

to determine when or if the IRS will decide when a group's 

activities have become politically "substantial." This un^ 

certainty has worked two ways with regard to exempt groups. 

Some like the Sierra Club have continued to promote their 

32. This bothered the Sierra Club, also. David 
Brower was quoted as saying, "The IRS keeps saying their 
investigation is routine. . . . The hell it is. They've 
never done this before. Our ads for the redwoods park in 
California were far more extensive and we never heard a word 
from them over that." Newsweek, LXVIII (October 3, 1966), 
108. 

33. One commentator put it this way: "whether this 
was in fact the case will probably never be known. To 
attempt to answer whether a strategic phone call or a well 
timed letter was the key . . . would be not only a fruitless 
undertaking but also a misguided one." Borod, op. cit., p. 
1089. Also see p. 189, note 14, supra. 
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M Jt 

causes with apparent unconcern of the IRS, while others 

have been so timid as to disavow any public display of poli

tical cause because of apprehension of possible IRS action. 

Clearly, selective enforcement discourages open advocacy 

since public exposure makes an organization more visible, 

35 
and, thus, more likely to be investigated. If the Sierra 

Club were guilty of anything, it might be that it was both 

too visible and too vocal too long. 

Before concluding this chapter, the revocation pro

cedure used in the Sierra Club case should be reviewed 

because there was a unique aspect about it. V7hen the IRS 

informed the Sierra Club of its intent to hold an investiga

tion, it also publicly withdrew the guarantee of deductibil-r 

ity of Club contributions. This had never been done before, 

36 
and, as a result, drew strong legal criticism at the time. 

34. In its letter of revocation, the IRS maintained 
that the Sierra Club "had long been aware of the risks in
herent in attempts to influence legislation. ..." As 
evidence for this statement, the IRS cited the January 1955 
Sierra Club Bulletin which stated that the Club might lose 
its exemption privilege if it "were to change its present 
methods and scale of operation." But the Club could argue, 
and with some justification, that the IRS had simply decided 
to enforce the regulation when it did, and not before. IRS 
Letter, op. cit., p. 71,380. 

35. Borod, op. cit., p. 1104. 

36. See ibid., pp. 1096-1101; Irving M. Grant, "The 
Sierra Club: The Procedural Aspects of the Revocation of 
Its Tax Exemption," UCLA Lav; Review, XV (November 1967), 
210-13; "Recent Cases," Harvard Law Review, LXXX (June 1967), 
1797-98; Janet F. Stansby^ "Problems and Procedures in 
Revoking the Eligibility of Charitable Organizations to 
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Although the retroactive procedure was apparently 

37 
legal, it was viewed as undesirable. The reason most 

often given for its undesirability was its effect on the 

flow of contributions during the investigation period. In 

the case of the Sierra Club, the loss was put at $100,000 

for the six month investigation period, or nearly $5,000 a 

week. Ironically, however, the publicity of the IRS action 

resulted in a spurt of membership to the Sierra Club that 

was estimated at 10,000 (normal growth for a six month 

period; 1,500) bringing in ad additional $200,000 from 

membership fees and other support. It was also reported 

that the number of "patron members" ($1,000 contributors) 

had more than doubled during the same period. This extra

ordinary growth prompted the Club treasurer.to quip: "I 

would like to thank the Internal Revenue Service for this 

big increase. . . . Parenthetically, it makes me wonder if 

3 8 
we should test the IRS ruling." 

Receive Deductible Contributions Because of Lobbying 
Activities—The Sierra Club Controversy," California Law 
Review, LV {May 1967), 624-25. 

37. Grant, op. cit., p. 215. 

38. The New York Times, Monday, May 8, 1967, p. 67. 
Brower had reported earlier that the Grand Canyon ads, 
which had cost $10,500, had brought in $12,500. "Thus sum 
. . . included $1,000 from a contributor who said 'use this 
to save the Grand Canyon or fight the IRS.'" The New York 
Times, Sunday, August 7, 1966, p. 50. 
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Even though the Club was hot appreciably hurt 

financially by the procedure, it could still be argued that 

there was a loss of money during the period when the organi

zation could not challenge the IRS action. Officially, 

there had been no decision made as to the status of the 

Sierra Club; yet the warning letter had made it quasi-

official by withdrawing the deductibility guarantee. Some 

39 
argued that such a procedure may have denied "due process." 

Whatever the basis, the procedure seems unfair and calculated 

to deprive suspe.ct organizations of funds without recourse to 

defend themselves. 

Conclusion 

The Sierra Club case amply illustrates the difficul

ties encountered by a 501(c)(3) organization with regard to 

the term "substantial." It also illustrates the contradic

tion that Congress has allowed the IRS to maintain: In 1962, 

Congress provided 501(c)(6) business associations deductions 

for expenses incurred in dealings with legislative bodies/ 

but has never changed Section 501(c)(3) to allow charitable 

or educational groups the same luxury. The legislative 

history of why the term "substantial" was placed in the tax 

39. For example, the statement of Senator Clifford 
Case (R-New Jersey) that "This situation ... is akin to 
inflicting punishment before guilt has been established." 
Quoted in The New Republic, XLV (December 3, 1966), 7. 
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statute originally indicated some concern with using 

charities as a means to fulfill selfish aims. The problem 

seems to be a congressional philosophical position that 

charity and politics are incompatible.^0 But this position 

is open to argument. When the political activity proscrip

tion was written into the law, there was concern expressed 

that certain organizations with purposes gained only through 

legislation would be unduly burdened by the limitation. It 

also has been argued that groups with "mediate" purposes 

gained by legislation should not be penalized. For example, 

the National Educational Association is a 501(c)(3) group. 

If it were to launch an extensive campaign in favor of 

greater federal expenditures in higher education, such 

activity would seem to be in furtherance of its exempt pur-

41 
pose, education. But making such a determination of 

purpose requires a policy decision on the part of the IRS 

40. "The Sierra Club, Political Activity, and Tax 
Exempt Charitable Status," op. cit., p. 1136, 

41. This argument is endorsed by ibid., p. 1137, 
note 61. But not all would agree. In the aftermath of the 
recent NEA sponsored attempt to influence the Congress to 
override President Nixon's veto of the HEW appropriation, 
Congressman Benjamin Blackburn (D-Georgia) argued that this 
was a "misuse of the tax-exempt privilege. ..." As part 
of his presentation, Blackburn reproduced the NEA's finan
cial statement which indicates the organization spent over 
$22 million in fiscal year 1967, with one item, "special 
projects," listed at nearly $4 million. This is apparently 
where legislative activities are funded. Congressional 
Record (daily edition). Vol. 116, 91st Cong., 2nd Sess., 
January 29, 1970, pp. E548, E551. 
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which introduces an indefinite qualitative standard. Again 

the Sierra Club is illustrative. Is promotion of conserva-^ 

tion through legislation mediate to the educational and 

scientific purposes of the Club? It might be or might not; 

certainly, it would be liable to administrative interpreta-

42 
tion. 

Two suggested solutions to the problem of "substan

tial" have been given by some students. One is to have the 

IRS make a distinction between "private" and "public" 

interest with regard to the legislative endeavor of exempt 

organizations. The argument is that "it would not be diffi

cult in most cases" to distinguish between "private aims" 

and aims "on behalf of the diffused and usually disunited 

segments of the general, largely anonymous, public. ..." 

The assumption, of course, is that public goals should be 

rewarded, and private goals dissuaded, using deductibility 

as the means.^ Unfortunately, the political ramification 

of such a distinction is related to the policy test, pre

viously indicated. What is the public interest? Who, in 

truth, speaks for it? Does the Sierra Club, with apparently 

little economic gain at stake in "saving" the Grand Canyon, 

42, It has also been argued that conservation should 
be clearly listed as an exempt purpose since its relationship 
to education could be too tenuous to support. "The Sierra 
Club, Political Activity, and Tax Exempt Charitable Status," 
op. cit., pp. 1141-42. 

43. Borod, op. cit., p. 1116. 
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thus speak for the "public," or only its own "narrow" 

interest of hiking, "shooting the rapids," wilderness enjoy

ment, etc.? Certainly, these questions would have to be 

answered before any distinctions could be made, and the IRS 

would be called on to supply those answers. Such determina

tions call for qualitative policy interpretations, an 

imprecise measure at best. 

The other suggestion is to specify quantitative 

limits. The assumption here is that the present statutory 

limitations permit more legislative activity by larger 

organizations than smaller ones. "Substantial," by the 

IRS's own admission, involves a "relative" standard; in 

other words, an implied percentage both of time and money. 

Percentage tests have been shown to discriminate against 

less well-financed groups. Therefore, the suggestion has 

been made to put dollar limits on the amount spent for 

legislative activities by any 501(c)(3) group. Any money 

spent over that amount could be automatic cause for the IRS 

to investigate whether the exemption should be questioned. 

Thus, if the organization began to be primarily concerned 

with "lobbying" rather than its exempt purposes, it could 

be so classified and not be allowed the privilege of deduct-^ 

ible contributions.^ Such a procedure would not require a 

44. Stansby, op. cit., p. 629. This same argument 
has been applied to the Federal Regulation of Lobbying Act; 
i.e., substitute dollar amounts for the word "principal," 
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qualitative test on the part of the IRS. 

There has also been the suggestion that 501(c) (3) 

groups should be allowed the same tax deduction for legisla-

tive appearances as 501(c)(6) organizations. This would 

help alleviate one of the discriminatory aspects of the IRS 

45 
regulation with regard to business and non-business groups. 

Finally, the procedures used by the IRS in the 

Sierra Club case emphasize some serious problems. IRS 

admission of manpower shortages cannot excuse selective or 

46 
random enforcement practices. The evidence of administra

tive whimsy was very strong in the Sierra Club investigation. 

Clearly there is a need for a consistent enforcement policy 

that is both predictable and just. Organizations like the 

Sierra Club run the risk of losing their exemptions simply 

47 
because they are more visible and more vocal. These 

45.- See Thomas C. Jorling, "Information, the Tax 
Law, and the Legislative Process," Oregon Law Review, 
XLVIII (April 1969), 234,* Stansby, op. cit. , p. 630. 

46. Hall notes that the IRS has taken steps to 
alleviate some of the enforcement problems by expanding its 
facilities in the area of exempt organizations. But since 
those steps were taken prior to the Sierra Club case, there 
is no evidence that enforcement practices are any less 
random. Op. cit., p. 103. 

47. One individual has argued that newly established 
organizations are more likely to lose exemption for "substan
tial" lobbying because the initial endeavors of such groups 
are aimed at rapid recognition. Dale C. Freeman, "The Poor 
and the Political Process: Equal Access to Lobbying," 
Harvard -Journal on Legislation, VI (March 1969), 379. 
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should not be the criteria for loss of tax privilege. 

Rather, as suggested earlier, if dollar limitations were 

placed on "lobbying" activities, the basis for consistent 

enforcement could be clearly established. 
* 

At this writing the fate of the Sierra Club has not 

been decided by the courts. When this will happen is un-
* 

certain. But there is some indication that a judicial test 

48 
of the IRS ruling will occur. How the courts would rule 

can only be speculated. Nonetheless, however they might 

rule, it seems that the courts will be forced to interpret 

the term "substantial." Then, perhaps the word will have 

enforceable meaning. 

48, This was implied in both Sierra Club letters to 
the author. The letter of January 20 indicated that before 
the Club released any information, the author's original 
inquiry letter of November 20, 1969, had been forwarded to 
Club counsel. In the letter of April 27, it was revealed 
that the Club had been unsuccessful in its appeals through 
the administrative process. But "no decision has been made 
at this time as to what further legal action we will take." 



CHAPTER 7 

CONCLUSIONS 

The major premise of this dissertation has been that 

the Congress, Supreme Court, and the IRS are engaged in 

regulating lobbying, but each has a different (and in some 

ways opposing) conception of what constitutes lobbying 

activity. It would seem that the evidence presented bears 

out the bulk of that contention. As a result, one is com

pelled not only to comment on these differences but also to 

make recommendations for the alleviation of the problem. 

Thus, this concluding chapter will summarize the findings 

for each of the rule-making institutions, pointing out again 

the definition adopted and attitude displayed by each con

cerning lobbying as points of comparison. Specific judgments 

and recommendations will then be presented which seem to be 

appropriate remedies for the problem. 

Congress 

The congressional history of lobbying regulation 

indicates emphatically both the definition and attitude prob

lems. Between 1913 and 1954, Congress clearly adopted the 

view that lobbying was both direct and indirect influence on 

212 
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legislative decisions. Investigations in 1913, 1928, 1935 

and 1950 concluded that indirect techniques were more pre

valent than direct legislative contact and should be 

included in any lobbying regulation. The one existing 

statute, the 194 6 Regulation of Lobbying Act, reflected such 

a view by applying the act to attempts to "directly or in

directly . . . [aid] the passage or defeat of any legisla

tion by Congress. . . *" 

But if Congress seemed certain that the term 

"lobbying" needed the broadest possible definition, they 

were not too certain that it was a beneficial activity. 

Early congressional feelings toward lobbying were starkly 

negative with frequent attempts to outlaw or suppress the 

practice. Artificial distinctions were made between "citi

zens" and "lobbyists" to deny the latter the protection of 

the first amendment. Such a distinction may have made 

regulation more palatable to those not convinced of the 

wisdom of such legislation, but it was a clear disservice 

to those who sought effective control of lobbying activity. 

Certainly as long as such an attitude existed, no meaningful 

definition of lobbying could be adopted. 

The perplexity of definition persisted with the 

passage of the 1946 law. The application of the law, 

intended to be broad, proved impotent due to a basic contra

diction written into it. On the one hand, the provisions 
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were to apply to any attempt at influencing legislation, 

direct or indirect. On the other, the regulation was 

limited to those whose "principal purpose" was attempting to 

influence legislation. Such a limitation clearly indicated 

the persistent attitude that only those whose business it 

was to lobby should be regulated, not those who might have 

an occasion to do so as concomitant to their business. 

Although it could be argued that the virulent attitude 

toward lobbyists displayed by some early congressmen was 

missing from the. law, nonetheless, the distinction persisted 

between the "professional" who was paid to represent the 

interest of others, and the "citizen" who represented his 

own interests. So long as this distinction persists, no 

acceptable definition of lobbying will be possible. 

The Supreme Court 

The judicial definition of lobbying is so narrow as 

to exclude what Congress and others think are the more 

important aspects of lobbying. For more than 100 years, 

courts have applied the "generally accepted" notion that 

lobbying constituted only direct contact with legislators. 

However, no court has ever revealed the source of this wis

dom. The reasoning for such a position was based partly on 

the attitude that "lobbying" was frequently a strong cor

rupting influence. Since corruption was more apt to be 

present in face to face contacts, lobbying as a corrupting 
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influence, must have been accomplished in the same way. By 

this twisted bit of logic, indirect techniques were not 

"lobbying," but responsible civic rights of petitioning the 

government and protected by the first amendment. 
* 

The distinction between "lobbying" and petition 

maintained by the courts .was akin to congressional concern 

between "citizens" and "professionals." But Congress 

clearly felt (until recently) that "professionals" attempt

ing to influence "indirectly" were just as much lobbyists 

as those making direct contact. After the Supreme Court, 

in 1954, ruled that Congress could not regulate indirect 

attempts, Congress "agreed" and has since attempted to amend 

the 1946 law to comply with the decision of the Court. How

ever, their effort does not alleviate the problem, but 

aggravates it. If Congress were to adopt the Court's 

reasoning, the resulting law would apply only to "profes

sionals" making direct contact with legislators, thereby 

leaving the entire arena of indirect activity unregulated. 

The senselessness of such a law is reflected in congres

sional investigating reports of the prevalence of indirect 

attempts at influencing legislation. For Congress to 

eliminate any reference to indirect lobbying is to deny the 

validity of its own investigations. 
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• The Internal Revenue Service 

The IRS has clearly benefited from the problems of 

the Congress. Although Congress is responsible for writing 

tax laws, it has allowed the IRS to establish and sustain 

the basic regulation disallowing tax deductions for corporate 

or individual lobbying expenditures for nearly fifty years 

even though that regulation contained no definition of the 

term lobbying. Nor has the situation been aided when Con

gress, in 1934, prohibited charities from "substantial" 

lobbying activity without defining either "substantial" or 

"lobbying." 

As a result, the IRS has been, relatively free to 

determine for itself what constitutes lobbying. In so 

doing, it has deemed any attempt by corporations or individ

uals, or any substantial attempt by charitable organizations, 

to influence legislation as lobbying. Of course, the IRS 

also determines what is "any" and "substantial," an author

ity that is tantamount to writing a definition of these 

terms into the tax laws. Unfortunately, as was demonstrated 

in the Sierra Club case, the IRS provided no definition of 

"substantial" and Congress has not seen fit to supply one. 

(Congress is, however, willing to accept the term at face 

value as a substitute for its own "principal" purpose.) 

Thus, the IRS has supplied no definition of lobbying 

and seems untroubled by this omission. But it can be argued 
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that providing a definition is not the responsibility of an 

agency charged with administration of legislative statutes. 

Rather, it is for Congress to supply that definition and 

thus it is Congress, not the IRS, that has failed to pro

vide the standard. 

One of the original premises of this study was that 

Congress and the IRS were in conflict over intent to regu

late lobbying. The evidence only partly supports that 

position due primarily to a lack of clear position on the 

part of Congress as to what constitutes lobbying. As long 

as Congress cannot decide for itself what it wants to 

designate as lobbying, it also cannot decide for the IRS. 

The judiciary (especially the Supreme Court) has 

benefitted the IRS. By upholding IRS regulation in such 

cases as Textile Mills and Cammarano, the Supreme Court ha:s 

both sustained the ongoing activity of the IRS and given it 

broad discretion of authority in the absence of congres

sional directives. But the Court has done more than that. 

Through its rulings on both congressional attempts and IRS 

attempts to regulate lobbying, the Court has maintained a 

regulatory contradiction that is a direct result of its own 

narrow conception of lobbying. On the one hand, it has pro

hibited Congress from regulating indirect lobbying because 

such regulation interfered with the first amendment. On 

the other, it has sustained IRS authority to deny tax 
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deductions for the same activity, because the activity has 

been held not to be lobbying even though logic would seem to 

dictate that it is. Such an illogical position puts the 

Supreme Court into direct opposition with Congress, and 

makes meaningless any congressional attempt to resolve the 

definition problem. Thus, it is the Court more than the IRS 

that has made the definition of lobbying so difficult to 

attain. 

Recommendations 

The problem is clearly one of definition. Without a 

clear definition of what constitutes lobbying activity that 

is acceptable to Congress and the Supreme Court (the IRS 

would have to administer the designated meaning of Congress) 

there can be no just and effective statutes for either leg

islative or administrative regulation 

suggested regulative definition, I propose the following: 

of lobbying. As a 

Lobbying constitutes any attempt by an individual 
or group to influence, directly cjr indirectly, the 
decision of any authoritative agency of the govern
ment of the United States in whicl 
is spent for direct attempts and/c 
indirect attempts. 

There is nothing unique in this definition; it is a 

compilation of various prior suggestions already noted. 

But it is a good definition because jjt goes to the heart of 

the regulatory problem in four ways. One, it provides a 

broad application of the term to include grassroots lobbying 

h more than $1,000 
or $25,000 for 
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To do otherwise would deny real conditions that have been 

documented in various congressional investigations. 

Two, the specific expenditure limits eliminate 

vague terms such as "principal" or "substantial." Such 

dollar limitations could also be used in determining the 

limits of tax deductibility. Organizations or individuals 

seeking to deduct lobbying activity expenditure could do so 

up to $1,000 or $25,000, depending on the type of activity. 

Further, the $25,000 could be applied to tax exempt organi

zations as the upper limit of acceptable expenditure in 

order to insure its exemption. Organizations like the 

Sierra Club would then know for certain exactly how much 

lobbying they could engage in without invoking an IRS 

investigation. Utilizing dollar limits has been urged 

repeatedly since 1948, especially by the McClellan Committee 

in 1957. Until recently, it was felt this was a better 

method than the use of the word "substantial." But, unfor

tunately, dollar limits have lost support. 

Three, the application of the term to government 

institutions other than the legislature eliminates the 

fiction that lobbying only takes place in Congress. 

Attempts to influence executive decisions (not to mention 

judicial) are known in this era of $200 billion executive 

budgets and executive rule-making. Such attempts should 

logically be included in both regulation of lobbying and 
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tax deduction limitations. At present, there are no limits 

on executive "lobbying" in either statutory or tax law. 

Finally, there is an implied emphasis on contact 

with decision-makers to influence proposed or existing 

policy. This is important because some previous definitions 

have included publications of a "research" or "education" 

nature that only incidentally, if at all, were meant to 

influence policy. Such publications should not be included 

in the definition as no influence on decisionmakers is 

being manifested. 

The suggested definition would also lead rule-

makers in other directions. With application extended to 

include the executive as well as the legislative branch, 

responsibility for administration and enforcement of regu

lations could be removed from Congress and given to an 

executive agency, preferably the Department of Justice. As 

Congress has shown itself to be ill-equipped to administer 

the present law, this would seem to be a logical course. 

But there are two other reasons for choosing the Justice 

Department. In the first place, the present law should be 

rewritten to eliminate the criminal penalties for noncom

pliance, and criminal liability made clear under existing 

corrupt practices legislation. In this way, the lobbying 

1. Just such a definition was suggested, among 
others, by the McClellan Committee in 1957. See p. 10, 
note 14, supra. 
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law would emphasize disclosure of information rather than 

the potential criminal nature of not providing the informa

tion. But if prosecution were warranted (e.g., for bribery, 

conspiracy, or other illegal influence), there are other 

criminal statutes available. 

Second, as the chief law enforcement agency of the 

federal government, the Department of Justice would be the 

logical agency for both administration and enforcement of 

lobbying law. This would include violation of tax law as 

well; therefore, lobbying statutes concerning both dis

closure of information and income tax deductibility would 

be enforced by the same agency. 

Another result of the definition would be to elimi

nate differences between business tax deductions as "ordi

nary and necessary" under Section 162(e) and tax exemption 

under Section 501(c)(3). As it now stands, business, 

individuals and groups can deduct expenditures for lobbying 

purposes if the issue is of "direct interest." But 501(c) 

(3) groups run the risk of losing their tax-exempt status 

for lobbying even when (as in the Sierra Club instance) 

they oppose groups who can deduct their expenses. The pro

posed dollar limitation would eliminate this inconsistency. 

Both types of groups would be allowed to spend up to those 

amounts before the business groups would be denied deduc

tions or before charitable organizations would be violating 
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the provisions of their exempt status. In this way, "tax 

neutrality" would be restored to lobbying deduction and 

exemption. 

The definition would also eliminate the distinction, 

explicit or implied, between "citizen" and "professionals." 

Anyone who spends $1,000 on direct contact of $25,000 on 

indirect contacts for the purpose of lobbying comes under 

the definition. Thus, if the president of General Motors, 

the legislative committee of the Chamber of Commerce of the 

United States, or the legislative counsel for the American 

Farm Bureau Federation appears before a congressional com

mittee or contacts a congressman, and $1,000 is expended, 

the information would be disclosed. 

The emphasis in the definition is clearly on the 

amount spent for such activity. The rationale for such a 

position rests on the assumption that money must be spent 

to achieve success'in an endeavor. Thus, at some point, 

the amount of money spent reaches a level in which success 

is felt to be more probable than it was before. The figures 

of $1,000 and $25,000 are arbitrarily chosen to illustrate 

the idea of financial limits. But figures could be used 

that reflect what appear to be average expenditures by 

various lobbying groups. 

In contrast to the suggested definition, it could be 

argued that lobbying is any attempt to influence decisions 
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irrespective of money. For example, a letter from an angry 

constituent to his congressman is an attempt to influence 

the latter1s decision. It can likewise be argued that 

money may not be a necessary criterion to success. Thus 
« 

the head of a large corporation could write a letter to his 

congressman at a total CQst of one dollar and exert strong 

influence on a congressional vote. I cannot dispute these 

arguments or any other that injects qualitative criteria. 

I can only suggest strongly that a quantitative test pro

vides an accurate and readily enforceable standard that 

would apply to the vast majority of instances of lobbying. 

Since the Supreme Court has shown itself to be the 

main obstacle to a broad conception of lobbying, how would 

it react to the suggested definition? Certainly the vague

ness of "principal" or "substantial" has been substituted 

for definite standards. But the problem lies with the 

Court's consistently held 100 year-old view that lobbying 

consists only of direct contacts with legislators. If a 

test case were to arise again on the broader-conception of 

lobbying, the.government must argue a persuasive case that 

indirect attempts to influence decisions are indeed lobbying 

and that such attempts should be known to authorities. 

Recalling the advice of Judge Eazelon in United States v. 

Rumely, Congress should have the power to provide remedies 
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against the abuses of both direct and indirect lobbying. 

The Supreme Court should be persuaded to that view. 

Another possible solution could be a "lobbying law" 

conference composed of judges, legislators, IRS officials, 

scholars, bar association members, and lobbying group repre

sentatives. By bringing together affected groups, both 

official and non-official, the problems of definition and 

enforcement of lobbying law could be worked out by discovery 

2 
of a common denominator. 

The importance of providing a1 clear definition of 

lobbying has been demonstrated throughout this study. 

Regulation through disclosure or through tax laws will be 

unjust, punitive, random, unclear, and, worst of all, 

totally ineffective, without an acceptable solution to the 

problem. I have suggested such a definition and what it 

would mean to the various facets of regulatory activity. 

That definition is neither unique nor novel, but represents 

the distillation of various proposals. It may not be the 

best, but it represents one solution to a persistent problem 

that, at present, lacks a solution. 

2. There is precedent for such a conference. In 
1963, the "Washington Task Force on Federal Lien Policy" 
was organized by affected groups to work out a satisfactory 
solution to the problem of the priority of multiple debt 
collections from the same debtor. For an analysis of the 
conference, see Donald R. Hall, Cooperative Lobbying—The 
Power of Pressure (Tucson: The University of Arizona Press, 
1969), pp. 177-80. 
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Congress Year Number and Purpose 

59th 1907 H.R. 25369—To prevent the unlawful 
employment of Senators and Representatives 
as attorneys and to suppress lobbying in 
the National Congress. 
H.R. 25617—To prohibit lobbying at the 
national capital. (Withdrawn by author in 
favor of H.R. 25767 because this bill was 
"too comprehensive.") 
H.R. 25767—To prohibit lobbying at the 
national capital in behalf of railroads. 

60th 1907 H.R. 6213—To prohibit lobbying at the 
national capital in behalf of railroad or 
railway companies engaged in interstate 
commerce. 
H.R. 22153—To provide publicity in 
lobbying before Congress. 

62nd 1912 H.R. 21825—For the suppression of lobby
ing and for the regulation of duly accred
ited representatives of persons, firms, 
corporations, and associations interested 
in legislation before Congress. 
H.R. 22912—Regulating lobbying and pre
venting employees of the Government of the 
U.S. and the District of Columbia from 
raising funds for lobbying purposes. 

63rd 1913 S.957—To define and punish lobbying. 
S.2391—Relative to legislative counsels 
and agents. 
S.2500—To regulate the employment of 
agents, counsel, and attorneys engaged to 
secure the passage or defeat of legisla
tion by Congress; to prohibit persons and 
corporations interested in the passage or 
defeat of legislation and their counsel, 
agents, and attorneys from attempting to 
influence Members of the Senate and House 
of Representatives other than by oral or 
written arguments and briefs submitted to 
regularly constituted committees? provi
ding for a return of expenses incurred; 
and prescribing penalties for the viola
tions of the provisions thereof. 
S.2583—To regulate lobbying and the 
employment and registration of legislative 
counsel and legislative agents, defining 
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legislative counsel and legislative agents, 
and prescribing penalties for the violation 
of the provisions herein. 
S. 2674—To define certain crimes and punish
ment thereof. 
H.R. 2907—To define and punish lobbying. 
H.R. 4835—To suppress lobbying and to pro
vide for registration of persons employed to 
advocate or oppose legislative measures and 
to regulate the method of such advocacy or 
opposition. 
H.R. 6586—To require the registration of 
counsel and other agents who for compensation 
influence or seek to influence legislation 
pending before Congress, 
H.R. 7512—Relative to legislative counsel 
and agents. 
H.R. 8422—Regulating the employment of legis
lative counsel and agents and others who for 
compensation or reward attempt to secure the 
passage, defeat, or alteration of legislation 
before Congress, and for other purposes, and 
prescribing penalties for the violation of the 
provisions of this act. 

63rd 1914 S. 3936—To prohibit improper and corrupt 
lobbying and to regulate the employment of 
legislative counsel and agents. 
H.R. 12659—To regulate the employment and the 
activities of congressional legislative coun
sel and agents. 
H.R. 15466—To regulate lobbying and to 
require every legislative counsel and agent 
employed by any person, corporation, or asso
ciation to promote or defeat legislation to 
register and to render an accurate account of 
all moneys expended by him in such capacity, 
and for other purposes. 

64th 1916 S. 1295—To define and punish lobbying. 
S. 1413—To prohibit improper and corrupt 
lobbying and to regulate the employment of 
legislative counsel and agents. 
H.R. 627—To suppress lobbying and provide for 
registration of persons employed to advocate 
or oppose legislative measures and to regulate 
the method of such advocacy or opposition. 

66th 1920 S. 4867—To prohibit improper and corrupt 
lobbying and to regulate the employment of 
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67th 1921 

68th 1924 

69th 1925 
1926 

70th 1928 

71st 1929 

71st 1930 

71st 1931 

legislative counsel and agents. 
S. 4868—To define and punish lobbying. 
H.R. 15820--To prohibit improper and corrupt 
lobbying, and to provide for registration of 
persons employed to appear before departments 
and bureaus of the Government to advocate or 
oppose legislative measures in Congress, and 
to provide that all recommendations to the 
President for the appointment of judges shall 
be open for inspection. 

S. 215--To'prohibit improper and corrupt 
lobbying and to regulate the employment of 
legislative counsel and agents. 
S. 410—To define and punish' lobbying. 
H.R. 6312—To define and regulate lobbying. 

S. 2936—To require registration of lobbyists, 
and for other purposes. 
H.R. 492—To define and regulate lobbying. 

S. 2172—To require registration of lobbyists, 
and for other purposes. 
H.R. 3847—To define and regulate lobbying. 

S. 1095—To require registration of lobbyists, 
and for other purposes. 
H.R. 423-—To define and regulate lobbying. 
H.R. 6098—To disclose interest of and to 
regulate lobbyists who attempt to procure the 
passage or defeat of any measure before the 
Congress of the U.S. 
H.R. 7202—To prohibit lobbying. 

S. 373—To require registration of lobbyists, 
and for other purposes. 
H.R. 1922—To disclose interest of and to 
regulate lobbyists who attempt to procure the 
passage or defeat of any measure before the 
Congress of the U.S. 
H.R. 5052—To prohibit lobbying. 

H.R. 5718—To provide for registration of 
persons employed to advocate or oppose legis
lative measures and to regulate the method of 
such advocacy or opposition. 

H.R. 17242—To prohibit the maintenance-'TDf 
quarters near the Capital by certain organiza
tions engaged in lobbying. 
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72nd 1932 

73rd 1933 

74th 1935 

75th 1936 

75th 1937 

H.R. 6048—To disclose interest of and to 
regulate lobbyists who attempt to procure the 
passage or defeat of any measure before the 
Congress of the U.S. 

H.R. 2874—To provide for registration of 
persons employed to advocate or oppose legis
lative measures and to regulate the method of 
such advocacy or opposition. 

S. 2512—Tq require registration of persons 
engaged in influencing legislation.or Govern
ment contracts and activities. 
S. 3098—To prevent collusion in the making 
of contracts for the construction of naval 
vessels in private shipyards, to safeguard 
military secrets of the U.S., to make public 
the activities of the shipbuilding lobby, 
and for other purposes. 
H.R. 5725—To provide for registration of 
persons employed to advocate or oppose legis
lative measures and to regulate the method of 
such advocacy or opposition, 
H.R. 6770—To provide for the registration of 
lobbyists, and for other purposes. 
H.R. 8888--Making it a felony for anyone to 
sign any fictitious name of another without 
his or her consent to any written instrument 
the intent of which is to influence the vote 
of any Member of Congress for or against any 
pending legislation and to convey or cause the 
same to be conveyed to any Member of Congress 
as well as anyone who conspires in having same 
done, and assessing the penalty thereof. 

H.R. 11663—To require reports of receipts and 
disbursements of certain contributions, to 
require the registration of 'persons engaged in 
attempting to influence legislation, and to 
prescribe punishments for violation of this 
act, and for other purposes. 

H.R. 262—To require reports of receipts and 
disbursements of certain contributions, to 
require the registration of persons engaged in 
attempting to influence legislation, to pre
scribe punishments for violation of this act, 
and for other purposes. 
H.R. 2011—To provide for registration of 
persons employed to advocate or oppose 
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75th 

76 th 

1938 

1939 

79th 

79 th 

1945 

1946 

80th 1948 

81st 1949 

81st 1950 

legislative measures and to regulate the 
method of such advocacy or opposition 

H.R. 10228—To provide for the registration 
of lobbyists, and for other purposes. 

H.R. 276—To require reports of receipts and 
disbursements of certain contributions, to 
require the registration of persons engaged 
in attempting to influence legislation, to • 
prescribe punishments for violation of this 
act, and for other purposes. 

H.R. 4773—To require the registration of 
legislative counsel and lobbyists. 

S. 2177—Legislative Reorganization Act of 
1946, Title III. 
H.R. 5787—To require reports of receipts and 
disbursements of certain contributions, to 
require the registration of persons engaged 
in attempting to influence legislation, to 
prescribe punishments for violation of this 
act, and for other purposes. 

H.R. 6807—To amend the Federal Regulation of 
Lobbying Act. 
S. 2575—To amend the Legislative Reorganiza
tion Act of 1946. 

H.R. 5784—Federal Regulation of Legislative 
Representation Act of 1949. 
H.R. 6117—Makes unlawful certain lobbying 
with respect to river and harbor improvements 
and flood-control legislation by civilians 
whose functions are related to the selection 
or approval of any project while in the mili
tary service. 

H.R. 9001—To prohibit Members of both branches 
of the Congress of the U.S. and employees and 
relatives of Members, during their tenure of 
office or employment, and for two years after 
their offices or positions terminate, from 
accepting more than actual traveling and 
hotel expenses for delivering personally or 
through another, or by transcription of any of 
their speeches or other writings; from directly 
or indirectly accepting campaign aid from lob
bying and propaganda agencies; prohibiting 
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82nd 1951 

83rd 1953 

83rd 1954 

other persbns, firms, or corporations from 
violating or conspiring to violate or aid, 
abet or assist in the violation of this act; 
from permitting the franking privileges of 
Members of Congress to be used gratuitously 
or for pay for lobbyists and lobby and propa
ganda agencies; defining lobbying for the 
purposes of this act? and providing for penal
ties for the violation thereof. 

S. 1961—To amend the Federal Regulation of 
Lobbying Act so as to provide for the account
ing and reporting of contributions of $50 or 
more. 
H.R. 5075—To amend the Federal Regulation of 
Lobbying Act, so as to decrease to $50 the 
minimum contribution with respect to which 
certain information must be maintained and • 
reported thereunder. 

H.R. 6513-—Requiring the filing with certain 
agencies of the Federal Government of a com
plete disclosure of expenditures and contri
butions made to influence Federal legislation. 

S. 3775—To amend the Federal Regulation of 
Lobbying Act. 
H.R. 6915—To amend the Federal Regulation of 
Lobbying Act so as to require the registration 
thereunder of certain State, Territorial, and 
local agencies which engage in lobbying 
activities. 

84th 1955 

84th 1956 

S. 2308—To amend the Legislative Reorganiza
tion Act of 1946 in order to eliminate certain 
obsolete provisions and to make certain minor 
technical corrections therein, to amend Title 
III of such act, and for other purposes. 
H.R. 795—To require persons who obtain com
missions for rendering assistance in the 
obtaining of Government contracts to register 
with the Congress. 

H.R. 11008—To provide that the Federal Regu
lation of Lobbying Act shall not apply to 
persons attempting to influence the adoption 
by the Congress of proposed amendments to the 
Constitution. 
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85th 1957 

85th 

86 th 

1958 

1959 

86th 1960 

87th 1961 

87th 1962 

S. 2191—Legislative Activities Disclosure 
Act. 
H.R. 8346—To amend Title III of the Legisla
tive Reorganization Act of 1946. 

H.R. 10631—To promote ethics in Government. 

H.R. 9054—To amend the Subversive Activities 
Control Act of 1950 so as to require certain 
additional information from persons required 
to register as lobbyists. 

S. 3145; H.R. 7123, 10272, 10502, 10848, 
11153, 11507, 11866, 12074, 12271—All to 
amend the Internal Revenue Code of 1954 to 
allow for legitimate tax deductions for legis
lative appearances. 
H.R. 12758—To allow certain tax-exempt 
organizations to lobby legitimately. 
H.R. 12753—To amend the Subversive Activities 
Control Act of 1950 so as to require certain 
additional information from persons required 
to register as lobbyists. 

S. 467, 1613; H.R. 45, 640, 925, 2916, 3551, 
3809, 3901, 3974, 5573, 6101, 6669—All to 
amend the Internal Revenue Code of 1954 to 
allow for legitimate tax deductions for legis
lative appearances. 

H.R. 11589—To amend the Internal Revenue Code 
of 1954 to allow for legitimate tax deductions 
for legislative appearances. 
H.R. 11758—To amend section 1913 of Title 18, 
U.S. Code to make clear that the prohibition 
against lobbying with appropriated funds 
applies to the heads of executive departments 
and agencies. 
H.R. 11884—To prohibit professional associa
tions from using the regular dues and fees to 
attempt to influence the passage or defeat of 
legislation by the Congress. 
H.R. 12622—To amend Title 18 of the U.S. Code 
to prohibit contingent fees for lobbying. 
H.R. 12637—To amend Title 18 of the U.S. Code 
to prohibit contingent fees for lobbying. 

88th 1963 H.R. 69—To amend the Internal Revenue Code to 
permit tax deductions for certain types of 
lobbying. 



233 

H.R. 903—To amend section 1913 of Title 18, 
U.S. Code to make clear that the prohibition 
against lobbying with appropriated funds 
applies to the heads of executive departments 
and agencies. 

89th 1965 H.R. 934—To amend the Foreign Agents Regi
stration Act of 1938, as amended, to prohibit 
political contributions and lobbying by 
agents of foreign principals. 
H.R. 2219—To amend section 1913 of Title 18, 
U.S. Code to make clear that the prohibition 
against lobbying with appropriated funds 
applies to heads of executive departments and 
agencies. 

89th 1966 H.R. 9626—To amend section 1913 of Title 18, 
U.S. Code to make clear that the prohibition 
against lobbying with appropriated funds 
applies to heads of executive departments and 
agencies. 
H.R. 17219—Requiring the disclosure of finan
cial interests of Members, officers, and cer
tain employees of the House of Representatives 
and prohibiting financial transactions with 
groups seeking to influence legislation or to 
do business with the Federal Government. 

90th 1967 S. 355—The Legislative Reorganization Act of 
1967, Title V. 
S. 609—To provide for the administration of 
Title III of the Legislative Reorganization 
Act of 1946 by the Comptroller General of the 
U.S., and for other purposes. 
H.R. 225—To provide more effective control 
of lobbying activities. 
H.R. 807—To amend section 1913 of Title 18, 
U.S. Code to make clear that the prohibition 
against lobbying with appropriated funds 
applies to the heads of executive departments 
and agencies. 
H.R. 10748—To improve the operation of the 
legislative branch (in conjunction with S. 
355, Title V, administration by the Attorney 
General). 
H.R. 12332—To provide for the administration 
of Title III of the Legislative Reorganiza
tion Act of 1946 by the Comptroller General 
of the U.S., and for other purposes. 



234 

H.R. 14211—To provide more effective control 
of lobbying activities. 

90th 1968 H.R.. 15687—The Legislative Reorganization 
Act of 1968 (Title V to be administered by a 
Joint Committee on Congressional Operations). 
H.R. 18039—To improve the operation of the 
legislative branch of the Federal Government, 
and for other purposes. 

91st 1969 H.R. 953—To provide more effective control 
of lobbying activities. 
H.R. 2188—Federal Regulation of Lobbying Act 
of 1969. 
H.R. 4242—To amend the Federal Regulation of 
Lobbying Act, and for other purposes. 
H.R. 10426—The Legislative Reorganization 
Act of 1969, Title V. 
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Smith-Black Bill 

Sec. 1. That when used-in this act— 
(a) The terra "contribution" 

includes a gift, subscription, loan, 
advance, or deposit of money or anything 
of value and includes a contract, prom
ise, or agreement, whether or not 
legally enforceable, to make contribu
tion; 

(b) The term "expenditure" 
includes a payment, distribution, loan, 
advance, deposit, or gift of money or 
anything of value, and includes a con
tract, promise, or agreement, whether or 
not legally enforceable, to make an 
expenditure; 

(c) The term "person" includes an 
individual, partnership, committee, 
association, corporation, and any other 
organization or group of persons; 

(d) The term "Clerk" means the 
Clerk of the House of Representatives of 
the United States. 

Sec. 2. It should be the duty of every 
person who shall in any manner solicit 
or receive a contribution to any organi
zation or fund for the purposes. 

Lobbying Act of 1946 

Sec. 302. When used in this title— 
(a) The term "contribution" 

includes a gift, subscription, loan, 
advance, or deposit of money or anything 
of value and includes a contract, prom
ise, or agreement, whether or not 
legally enforceable, to make contribu-. 
tion; 

(b) The term "expenditure" 
includes a payment, distribution, loan, 
advance, deposit, or gift of money or 
anything of value, and includes a con
tract, promise, or agreement, whether or 
not legally enforceable, to make an 
expenditure; 

(c) The term "person" includes an 
individual, partnership, committee, 
association, corporation, and any other, 
organization or group of persons; 

(d) The term "Clerk" means the 
Clerk of'the House of Representatives of 
the United States. 

(e) The term "legislation" means 
bills, resolutions, amendments, nomina
tions, and other matters pending or pro
posed in either House of Congress and 
includes any other matter which may be 
the subject of action by either House. 

Sec. 303. (a) It shall be the duty of 
every person who shall in any manner 
solicit or receive a contribution to any 
organization or fund for the purposes 



hereinafter designated to keep a 
detailed and exact account of 

(1) All contributions of any amount 
or of any value whatsoever; 

(2) The name and address of every 
person making any such contribution and 
the date thereof; 

(3) All expenditures made by or on 
behalf of such organization or fund; and 

(4) The name and address of every 
person to whom any such expenditure is 
made and the date thereof. 

(5) It shall be the duty of such 
person to obtain and keep a receipted 
bill, stating the particulars, for every 
expenditure of such funds exceeding $10 
in amount, and to preserve all receipted 
bills and accounts required to be kept 
by this section for a period of at least 
two years from the date of the filing of 
the statement containing such items. 

Sec. 3. Every individual who received 
a contribution for any of the purposes 
hereinafter designated shall within 
five days after receipt thereof render 
to the person or organization for which 
such contributions were received a 
detailed account thereof, including 
the iidiiie a.iid—addxess-of the-person 
making such contribution and the date 
on which received. 

Sec. 4. Every person receiving any 
contributions or expending any money for 

hereinafter designated to keep a 
detailed and exact account of— 

(1) all contributions of any amount 
or of any value whatsoever; 

(2) the name and address of every 
person making any such contribution of 
$500 or more and the date thereof; 

(3) all expenditures made by or on 
behalf of such organization or fund? and 

(4) the name and address of every 
person to whom any such expenditure is 
made and the date thereof. 

(b) It shall be the duty of such 
person to obtain and keep a receipted 
bill, stating the particulars, for every 
expenditure of such funds exceeding $10 
in amount, and to preserve all receipted 
bills and accounts required to be kept 
by this section for a period of at least 
two years from the date of the filing of 
the statement containing such items. 

Sec. 304. Every individual who receives 
a contribution of $500 or more for any 
of the purposes hereinafter designated 
shall within five days after receipt 
thereof render to the person or organi
zation for which such contribution was 
received a detailed account thereof, 
~ineluding—the name and address of the 
person making such contribution and the 
date on which received. 

Sec. 305. (a) Every person receiving any 
contributions or expending any money for 



the purposes hereinafter designated 
shall file with the Clerk between the 
first and tenth day of each month, a 
statement containing complete as of 
the day next preceding the date of 
filing 

(1) The name and address of each 
person who has made a contribution of 
any size or value not mentioned in the 
first report filed pursuant to this Act 
shall contain the name and address of 
each person who has made any contribu-* 
tion to such person since the effective 
date of this Act. 

(2) The total sum of the contribut
ions made to or for such person during 
the calendar year and not stated under 
paragraph (1)? 

(3J The total sum of all contribu
tions made to or for such person during 
the calendar year; 

(4) The name and address of each 
person to whom an expenditure in one or 
more items of aggregate amount or value 
within the calendar year, of $10 or more 
has been made by or on behalf of such 
person, and the amount, date, and pur
pose of such expenditure; 

(5) The total sum of all expendi
ture^ made by or on behalf of such 
person during the calendar year; and 
not stated under paragraph :{4) ; 

(6) The total sum of expenditures 
made by or on.behalf of such person 
during the calendar year; 

the purposes designated in subparagraph 
(a) or (b) of section 307 shall file 
with the Clerk between the first and 
tenth day of each calendar quarter, a 
statement containing complete as of the 
day next preceding the date of filing-^ 

(1) the name and address of each 
person who has made a contribution of 
$500 or more not mentioned in the pre^ 
ceding report; except that the first 
report filed pursuant to this title 
shall contain the name and address of 
each person who has made any contribu
tion of $500 or more to such person 
since the effective date of this title? 

(2) the total sum of the contribu
tions made to or for such person during 
the calendar year and not stated under 
paragraph (1); 

(3) the total sum of all contribu
tions made to or for such person during 
the calendar year; 

(4) the name and address of each 
person to whom an expenditure in one or 
more items of aggregate amount or value 
within the calendar year, of $10 or more 
has been made by or on behlf of such 
person, and the amount, date, and pur
pose of such expenditure; 

(5) the total sum of all expendi
tures made by or on behalf of such 
person during the calendar year; and 
not stated under paragraph (4); 

(6) the total sum of expenditures 
made by or on behalf of such person 
during the calendar year; 



(7) The statements required to be 
filed by subdivision (a) shall be cumu
lative during the calendar year to which 
they relate, but where there has been no 
change in an item reported in a previous 
statement only the amount need be 
carried forward. 

Sec. 5. A statement required by this 
Act to be filed with the Clerk— 

(a) Shall be verified by the oath 
or affirmation of the person filing 
such statement, taken before any offi
cer authorized to administer oaths; 

(b) Shall be deemed properly filed 
when deposited in an established post 
office within the prescribed time, duly 
stamped, registered, and directed to the 
Clerk at Washington, District of Colum
bia, but in the event it is not received, 
a duplicate of such statement shall be 
promptly filed upon notice of the Clerk 
of its nonreceipt; 

(c) Shall be preserved by the Clerk 
for a period of two years from the date 
of filing, shall constitute a part of the 
public record of his office, and shall be 
open to public inspection. 

Sec. 6. The provisions of this Act shall 
apply to any individual, partnership, 
committee (except a political committee 
as defined in the Federal Corrupt Prac
tices Act, and duly organized State or 
local committees of a political party), 

(b) The statements required to be 
filed by subsection (a) shall be cumu
lative during the calendar year to which 
they relate, but where there has been no 
change in an item reported in a previous 
statement only the amount need be 
carried forward. 

Sec. 306. A statement required by this 
title to be filed with the Clerk— 

(a) shall be deemed properly filed 
when deposited in an established post 
office within the prescribed time, duly 
stamped, registered, and directed to the 
Clerk of the House of* Representatives of 
the United States, Washington, District 
of Columbia, but in the event it is not 
received, a duplicate of such statement 
shall be promptly filed upon notice by 
the Clerk of its nonreceipt; 

(b) shall be preserved by the Clerk 
for a period of two years from the date of 
filing, shall constitute part of the 
public records, of his office, and shall 
be open to public inspection. 

Sec. 307. The provisions of this title 
shall apply to any person (except a 
political committee as defined in the 
Federal Corrupt Practices Act, and duly 
organized State or local committees of 
a political party), who by himself, or 



association, corporation, or any other 
organization or group of persons who by 
themselves, or through any agent or 
employee, or other persons in any manner 
whatsoever, directly or indirectly, 
solicit, collect/ or receive money or 
other thing of value to be used princi-
pally to aid, or the principal purpose 
of which person is to aid, in the accomp^ 
lishment of any of the following 
purposes: 

(a) The enactment or defeat of any 
legislation or appropriation by the Con
gress of the United States or the repeal 
or nonrepeal of any existing laws of the 
United States, or adoption or defeat of 
any amendment to the Constitution of the 
United States. 

(b) To influence directly or indi
rectly the passage or defeat of any 
legislation or appropriation by the 
Congress of the United States. 

(c) To influence, directly or 
indirectly, the election or defeat of 
any candidate for any elective Federal 
office. 

Sec. 7. Any person who shall engage him
self for pay or for any consideration for 
the purpose of attempting to influence 
the passage or defeat of any pending or 
proposed legislation or appropriation 
by the Congress of the United States 
shall, before doing anything in pursuance 
of such object, register with the Clerk 
of the House of Representatives and the 

through any agent or employee or other 
persons in any manner whatsoever, 
directly or indirectly, solicits, col*^ 
lects, or receives money or any other 
thing of value to be used principally 
to aid, or the principal purpose of 
which person is to aid, in the accomp
lishment of any of the following 
purposes: 

(a) The passage or defeat of any 
legislation by the Congress of the 
United States. 

(b) To influence, directly or 
indirectly, the passage or defeat of 
any legislation by the Congress of the 
United States. 

Sec, 308. (a) Any person who shall 
engage himself for pay or for any 
consideration for the purpose of 
attempting to influence the passage 
or defeat of any legislation by the 
Congress of the United States shall, 
before doing anything in furtherance 
of such object, register with the Clerk 
of the House of Representatives and the 



Secretary of the Senate and shall give 
to those officers, in writing and under 
oath, his name and business address and 
of the person by whom he is employed 
and in whose interest he appears or 
works as aforesaid, how much he is paid 
how much he is to be paid for expenses, 
and what expenses are to be included. 
Each such person so registering shall, 
at the end of each three month period, 
so long as his activity continues, file 
with the Clerk and Secretary aforesaid a 
detailed report of all money received 
and expended by him during such three 
month period in carrying on his work as 
aforesiad; to whom paid; for what pur-^ 
pose; and the names of any papers, 
periodicals, magazines, or other publica-
cations in which he has caused to be pub*-
lished any articles or editorials. The 
provisions of this section shall not 
apply to any person who merely appears 
before a committee of the Congress of 
the United States in support of or 
opposition to pending legislation and who 
engages in no further or other activities 
in connection with the passage or defeat 
of such legislation; nor to any public 
official acting in his official capacity. 

Secretary of the Senate and shall give 
to those officers, in writing and under 
oath, his name and business address and 
of the person by whom he is employed 
and in whose interest he appears or 
works, the duration of such employment, 
how much he is paid or is to be paid, 
how much he is to be paid for expenses, 
and what expenses are to be included. 
Each such person registering, shall, 
between the first and tenth day of each 
calendar quarter, so long as his activ
ity continues, file with the Clerk and 
the Secretary a detailed report under 
oath of all money received and expended 
by him during the preceding calendar 
quarter in carrying on his work; to whom 
paid; for what purposes; and the names 
of any papers, periodicals, magazines,' 
or other publications in which he has 
caused to be published any articles or 
editorials; and the proposed legisla
tion he is employed to support or oppose 
The provisions of this section shall not 
apply to any person who merely appears 
before a committee of the Congress of 
the United States in support of or 
opposition to legislation; nor in the 
case of any newspaper or other regularly 
published periodical (including any 
individual who owns, publishes, or is 
employed by any such newspaper or period 
ical) which in the ordinary course of 
business publishes news items, editori
als, or other comments, or paid 



Sec. 8. That any person who shall 
engage himself for pay or for any con-^-
sideration for the purpose of attempting 
to influence any Federal department, 
bureau, agency, or Government official, 
or Government employee, to make, modify, 
alter, or cancel any contract with the 
United States, or any United States 
department, bureau, agency, or official 
in the administration of any govern
mental duty, so as to give any benefit 
or advantage to any private corporation 
or individual, shall file with such 

advertisements, which directly or 
indirectly urge the passage or defeat 
of legislation, if such newspaper, 
periodical, or individual, engages in 
no further or other activities in con
nection with the passage or defeat of 
such legislation, other than to appear 
before a committee of the Congress of 
the United States in support of or in 
opposition to such legislation. 

(b) All information required to 
be filed under the provisions of this 
section with the Clerk of the House 
of Representatives and the Secretary 
of the Senate shall be compiled by 
said Clerk and Secretary, acting 
jointly, as soon as practicable after 
the close of the calendar quarter 
with respect to which such information 
is filed and shall be printed in the 
Congressional Record. 



department, bureau, or agency in such 
form and detail and at such times as 
said department, bureau, or agency shall 
by rules and regulations or orders pre
scribe as necessary or appropriate in 
the public interest, a statement of the 
subject matter in respect of which such 
person is -retained or employed, which 
statement may be required to contain the 
nature of such retainer or employment 
and the amount of compensation received 
or to be received by such person direct
ly or indirectly in connection there
with. It shall be the duty of each 
Federal department, bureau, or agency . 
to promulgate and put into effect such 
rules, regulations, and orders with 
respect to the form and filing of such 
reports as may be necessary to effect 
the purposes of this Act. 

Sec, 9. All reports required under this 
bill shall be made under oath, before an 
officer authorized by law to administer 
oaths. 

Sec. 10. Any person who violates any of 
the provisions of this Act or who may 
engage in the practices heretofore set 
out without first complying with the pro 
visions of this Act, shall be guilty of 
misdemeanor, and upon conviction, shall 
be^punishod by a fine of not more than 
$5000 or imprisonment for not more 
than twelve months, or by both such fine 
and imprisonment. 

Sec. 309. All reports and statements 
required'under this title shall be 
made under oath, before an officer 
authorized by law to administer oaths. 

Sec. 310. (a) Any person who violates 
any of the provisions of this title, 
shall, upon conviction, be guilty of a 
misdemeanor, and shall be punished by 
a fine of not more than $5000 or 
imprisonment for not more than twelve 
months, or bv both such fine and 
imprisonment. 

(b) In addition to the penalties 
provided for in subsection (a), any 



Sec, 11. Any person who shall make a 
false affidavit, where an affidavit is 
required in this Act shall be guilty of 
perjury, and upon conviction, shall be 
punished by imprisonment for not more 
than two years. 

Sec. 12. If any provision of this 
title or the application thereof to any 
person or circumstances is held invalid, 
the validity of the remainder of the 
Act and of the application of such pro
vision to other persons and circum
stances shall not be affected thereby. 

Sec. 13. The provisions of .this Act 
shall not apply to practices or 
activities intended to be regulated by 

person convicted of a misdemeanor 
specified therein is prohibited, for a 
period of three years from the date of 
such conviction, from attempting to 
influence, directly or indirectly, the 
passage or defeat of any proposed legis 
lation or from appearing before a com
mittee of the Congress in support of or 
opposition to proposed legislation; and 
any person who violates any provision 
of this subsection shall, upon convic
tion thereof, be guilty of a felony, 
and shall be punished by a fine of no.t 
more than $10,000, or imprisonment for 
not motfe than five years, or by both 
such fine and imprisonment. 

n 
iv 
\ 

i 

Sec. 311. The provisions of this title 
shall not apply to practices or 
activities regulated by the Federal 



the Federal Corrupt Practices Act nor 
be construed as repealing any portion 
of said Federal Corrupt Practices Act, 
or any other statute heretofore enacted 
or any portion thereof. 

Corrupt Practices Act nor be construed 
as repealing any portion of said 
Federal Corrupt Practices Act. 
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