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ABSTRACT

Two models of public education are developed, the
"authoritarian" and the "democratic." The principal criter-
fon distinguishing the two is the amount of individual free-
dom allowed students by educational authority. There is
sufficient evidenée to support the characterization of the
educational system in the Unlited States as authoritarian.
There is also a general confirmation of the proposition that
education is the primary agent of pollitical socialization in
the United States, Logically it would be foolishness to
suppose that the achievement of a democratic policy were
possible in a system where students were educated by example
in authoritarian values.

Additionally, this situation precipitates a crisis
in authority, since the educational authorities tend to
repress all protest, leading to a lack of distinction as to
what legitimate democratic protest is., Students tend to see
authoritarian school administrators restraining their free-
dom, leading to a view that all authority is repressive,

If a democratic polity is valued then it is essen-
tial to transform the authoritarian model of education to a
more democratic model. It is felt that the Supreme Court
can assist ln bringing educational function. This

vi
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educational function is best implemented through the "sub-
stantive use of procedure."

The Supreme Court'!s function as an educational
institution is examined through use of a systems framework,
Combining this framework with an in depth case analysis of
the 1969 Tinker v, Des Moines Independent Community School

District Supreme Court Decision, the general area of freedom
of expression for public school students is examined. The
Supreme Court'!s rolé—as an implementor of civil liberties
for students is divided into a description and analysis of
the following: 1) the environmental factors which force
disadvantaged persons or groups in a conflict situation into
the judicial process; 2) the strategy of litigation which
»allows students as disadvantaged litigants to reach the
Supreme Court; 3) the judicial process which leads to a
resolution of the student-authority conflict situation; U)

the policy outputs of the Supreme Court in Tinker v, Des

Moines; and 5) the policy outcomes and feedback of the

policy statement in Tinker v. Des Moines,

In conclusion, it is determined that the lmpact of
the arm bands case was to implement some behaviorallchange
in the area of student civil liberties, but very little
. attitudinal change on behalf of the implementors. The pri-
mary asset of the case was to give impetus to the drive for

student freedom on behalf of the students themselves. It is
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concluded that the lack of impact of the arm bands case is
.due to both environmental forces and a failure on behalf of
the Court to do everything it could internally to achieve
compliance,

Finally, it is advocated that to achieve a demo-
cratic polity the Supreme Court must do everything it can to
bring about freedom of expression for students. Procedur-
ally the Court should make decisions restricting authority's
ability to regulate behavior in areas of individual prefer-
enco, It must also distinguish legitimate from illegitimate
protest and then make decisions protecting student!s right
to exercise the fullest amount of legitimate protest. ZEvery
internal tactic available to the Court should be used to

achieve the fullest compliance possible with these decisions.



CHAPTER 1
THE PROBLEM

The public schools . . . are the kind of institu-
tion one cannot really dislike until one gets to
know them well. Because adults take the schools
so much for granted, they fall to appreciate
what grim joyless places most American schools
are, how oppressive and petty are the rules by
which they are governed.

It is only when men sense the possibility of
improvement that they become dissatisfied with
their situation and rebel against it., And with
'rebellion'!, as Albert Camus put it, 'awareness
is born', and with awareness, an impatience
'which can extend to everything that (men) had
previously accepted, and which is almost always
retroactive!  (Silberman,* 1970, pp. 10, 19).

Ours is a world of change and this research is a
good example of the frustrations one encounters when con-
temporaneously analyzing the topic of change. Simply put,
what this study began as, it is no longer, Now that it is
time to put the finishing touches on the work, it is

realized that the amount of change within the substantive

#The educational theory in this research is indebted
to Silberman in two principle ways. First, he sets an
example of radical criticism without advocating revolution.
Thus, the system can be saved., Second, his use of Camus is
no accident, since it merely illuminates his insight into
the existential nature of many of today's youth (especially
the activist left). Silberman's book could well become the
Bible for public education of the future. The sad thing is
that it probably wontt,
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i ssue under scrutiny has been enormous., Keeping abreast of
it has been difficult, requiring continuous change in the
focus of the project., The primary purpose of this intro-
ductory essay is to examine the substantive problem being
researched, expleining why it is so important to society
that something be done about it. Briefly put, this is a
study of one aspect of American education, its need for
civil liberties. o

In order to accept this work, or at least to get
anything from it, the reader must share with the author a

basic assumption; outside of the family, the schools are the

most important socialization agent in American society.
Documentation of this assumption is a project of its own,
but it appears a truism to this author, now in his twenty-
first year of schooling., After the substantive problem is
examined an argument is developed that the judiciary, par-
ticularly the Supreme Court, can play an important role in

the implementation of change in educational policy.

The Scope of High School Unrest

Early commentary on the nature of student protest
tended to emphasize the problems of colleges most probably
because of their spectacular nature, thile confrontations

at Berkeley and Columbia occupied most of the headlines, an



increasing amount of unrest was developing in the high
schools,

Most of the earlier tension in the high schools was
motivated by race and was usually isolated in the urban
ghetto school, That this characterization is no longer cor-
rect was brought home in two surveys made during the school
year, 1968-69.

The National Association of Secondary School Prin-
cipals (Trump and Hunt, 1969) surveyed high school
principals by mail, obtaining 1,026 replies. Of these 606
or 59 per cent reported some form of student activism in
their high schools. The incidence of activism was the same
in suburban as in urban schools, 67 per cent, while rural
schools reported 53 per cent. When the factor of size was
introduced the figures rose to 81 per cent of the large
(over 2,000 students) suburban schools and T4 per cent of
the large urban schools. The least affected, small rural
schools, still reported over 50 per cent.

Raising the subject of issues, the study found that
LS per cent of the incidents were characterized as some form
of attack upon the general educational program, Approxi-
mately 25 per cent involved questions of race relations, the
peace movement or the draft, while many concerned dress and
grooming regulations, It should be understood that many of

the incidents were multi-issue oriented. A weakness of the



study was that no attempt was made to characterize the
nature of the incident,

This weakness was overcome somewhat in a study con-
ducted by the Center for Research and Education in American
Liberties at Columbia University (1969). Directed by Dr.
Alan Westin, this project monitored 1,800 daily newspapers
during the period, November 1968-February 1969, During
these four months 348 schools in 38 states experienced some
form of unrest with 239 of the episodes characterized as
"serious," involving strikes, sit-ins, or riots. Communi-
ties of a diverse nature--for example, Tucson, Arizona;
Edcouch, Texas; Middletown, Connecticut; Billings, Montana;
Minneapolls, Minnesota; and Brooklyn,'New York--experienced
incidents of dissent. This survey was limited since an
event not important enough to be reported in the newspaper
was not mentioned, and the protest registered was thus a
minimal level of the actual amount of protest.

These surveys are Jjust a sample of many surveys
reaching similar conclusions. In May, 1969, The Urban

Crisis Monitor stated that any high school survey made at

that time would show a sharp increase in protests in the
high schools, Though possessing many weaknesses, these
surveys confirm that from quantitative considerations alone
the subject of student unrest is significant enough to

merlt serious examination,
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Three clarifications énd/or conclusions about sur-
veys of this type appear warranted, First, these surveys
seem to imply that race is a decreasing factor in student
unrest., However, this is rebutted by an Associated Press

survey (Tucson Daily Star, March 25, 1971, p. 1) concluding

that race is on the increase as a factor in high school stu-
dent protest. The apparent conflict is resolved when one
considers a second conclusion derived from the surveys.

Protest originally considered racial was by the
time of the surveys being identified as protest against the
institutions considered to be perpetuating racism or war,
Even though racial in nature it had lost its singular iden-
tification., The Scranton Commission (1970, pp. 29-31)
reported that prior to the 196l Berkeley Free Speech Move-
ment, unrest appeared to be more narrow, single issue
oriented, while later there appeared to be a coalition of
issues forged into dissent against the "system." Thus, the
same educational institution that fosters racism is con-
sldered to also foster war.

The present study is also concerned with the hypoth-
esis that the "anti-system" nature of protest often develops
from an attempt to stifle what is considered by the partici-
pants to be legitimate dissent, thus leading the dissenters
to conclude that the repressive nature of the system is the

real evil, It seems tenable that when students turn to the
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problem of the repression of their civil liberties, they are
taking the last step toward a perception that the system is
repressive, Originally this resulted when presumed legiti-
mate avenues of expression on substantive issues were found
to be blocked. Today it seems that discontent is more often
aimed directly at the question of civil liberties and those
who repress them.

This leads to a characteristic common to almost all
research of this nature, its failure to distinguish legiti-
mate peaceful manifestations of dissent from illegitimate
disruptive or violent behavior., The Scranton Commission
finds that as a result of the confusion between the two,
"university and law enforcement agencies find themselves
under pressures to stifle even peaceful and legitimate forms
of unrest and to condone its violent and illegitimate forms
(1970, p. x)." The various social and political pressures
resulting from this confusion often lead to injustice and
tragedy., Essentially this problem, coupled with the role of
the Supreme Court ;n answering it, is the overriding concern
of the present research. But first, one must examine the

type of educational system that fosters this problem,

The Significance .of Student Unrest

Student unrest can be considered as a challenge to
authority., 1In the beginning this challenge was enunciated

in terms of reform, but now it appears that more and more



students are rejecting outrigﬁt the concept of authority
rather than wanting to change it. Paul Goodman, over thirty
and one of the earlier radical critics of education, was
astounded when he encountered a putdown of all functional
concepts while teaching a class on educational profession-
alism at the New School for Social Research in 1967. 1In one

of the stronger descriptions of this characteristic, Goodman

stated:

Suddenly I realized that they did not really
believe that there was a nature of things., Some-
how all functions could be reduced to interper-
sonal relations and power. There was no knowledge,
but only the sociology of knowledge. They had so
well learned that physical and sociological
research is subsidized and conducted for the bene-
fit of the ruling class that they did not believe
there was such a thing as simple truth, To be
required to learn something was a trap by which
the young were put down and co-opted, Then I knew
that I could not get through to them. I had
imagined that the worldwide student protest had to
do with changing political and moral institutions,
to which I was sympathetic, but I now saw that we
had to do with a religious crisis of the magnitude
of the reformation in the fifteen-hundreds. . . .

(1969, p. 33).

Exaggeration? Maybe., It is certain that the stu-
dents in Goodman's class were of the more alienated radical
Left. It is also true that this category alone consists of
a relatively small proportion of the total student popula-
tion; for example, in December, 1970, only 8 per cent of all
students interviewed gave the VWeathermen (now officially the

Weatherpeople) a highly favorable rating and only 6 per cent
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did likewise for the Students for a Democratic Soclety (SDS)
(Gallup, 1971, p. 15). This percentage can be inflated
somevhat by using the statistic that 8 per cent gave the
Black Panthers a highly favorable ratihg (Gallup, 1971, p.
14)., It is possible that radical Blacks and Whites disagree
about the merits of the organization representing the oppo-
site faction, thus increasing the number of those leaning
toward radical orgenizations. But at the highest percentage
possible the minority glving extremely radical organizations
highly favorable ratings (and it must be kept in mind that
this is not a perfect indicator of radicalism) is small,

What appears more significant about the Gallup find-
ings is not the small proportion of hard-core radicals, but
the large proportion of students who accept going beyond
reformist tactics to change the system. A startling li3 per
cent of the students surveyed think that change in the next
25 years is more likely to come through revolution than
peaceful means., Additionally Ll per cent of all students
surveyed feel that violence is sometimes justified to bring
about change in American society (Gallup, 1971, pp. 4O-41).
It appears a safe implication that a large proportion of
these students are seriously dissatisfied with some aspect
of American authority and are willing to resort to some

means other than reformist tactics to do something about it.
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The above characteristics are'only a reflection of
the college community and do not necessarily apply to high
schools, However, there is strong reason to claim; as
Charles Silberman does, "that dissent and alienation are
moving rapidly into the high schools and even the junior
high (1970, p. 28)." Or as Alan Westin, director of the
earlier mentioned study on civil liberties, says, "the great
ma jority of the students (junior and senior high school) are
angry, frustrated and increasingly alienated by school
(Hentoff, 1971, p. Th)."

Just what are the implications of this alienation
and rejection of authority for the system? Increasingly we
hear statements like Paul Goodman's, qQuoted earlier, but
even more important aﬁpear to be contentions like Robert
Nisbet's that "the most dangerous intellectual aspect of the
contemporary scene is the failure (of youthful radicals) to
distinguish between authority and power (1969, p. 5)." Even
anarchists such as Proudhon recognized "the necessity of
authority in the social order; the authority of the family,
the community, the guild; above all the authority of
morality . . . was recognized as the indispensable framework
of culture and social justice (Nisbet, 1969, p. 5)."

What Nisbet complains about is the lack of standards
to distinguish between the legitimate and the illegitimate

exercise of authority. For some reason he rests the
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responsibility for this on thé shoulders of youth. In turn,
what youth complains about is the lack of adherence to any
standard of legitimacy on behalf of those exercising author-
1ty. Can it be any wonder that when students have bezen
exposed to so much illegitimate use of authority, they come
to question the concept itself? An understanding of the
magnitude of their exposure to illegitimate authority can be
increased by an examination of two competing models of

education, the authoritarian and the democratiec,

The Authoritarian Model

We have been told that sometime between the Middle
Ages and the 17th Century, education underwent a change from
a comraderly association of students and teachers to prison-
like schools where the schoolmaster held the whip over his
pupils (Aries, 1965, pp. 243-58), To the astonishment of
hardly anyone attending public school in the United States
recently, this situation continues to persist. 1In a study
of high school civil liberties for the American Civil Liber-
ties Union (ACLU), Nat Hentoff quotes Nolan Estes, a Dallas,
Texas, School Superintendent as informing the approving
ma jority of the school board that he would not want to head
a school district that did not allow the principal to paddle
students at his discretion (1971, p. 63). Corporal punish-
ment in public schools continues to be permitted in forty-

nine states, However, the physical punishment inflicted in
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these schools is not the real evil; it is mefely a symptom
of the persistence of the authoritarian model of education,

Brought up to date, what does this authoritarian
model resemble? Charles Reich, radical critic and author of

The Greening of America, describes it in the following

manner:

Public school is 'obedience school!; the student
is taught to accept authority without question,
to respect authority simply because of its posi-
tion, to obey not merely in the area of school
regulations but in the area of facts and ideas
as well, He is told to accept hierarchical
authority--that principals, deans, 'adults! have
the right to make decisions concerning him with-
out consulting him or being responsible to him
in any way . . . Democracy, while praised in
theory is rejected in practice by the school,
The student is trained away from democracy;
instead he is most elaborately trained in join-
ing a hierarchy . . « In short, democracy and
independence are among the greatest sins in pub-
lic school . . o

One of the great purposes of the school is
to indoctrinate the inmates . . . Indoctrination
is not the same as teaching., The purpose of
teaching is to help the student think for him-
self, The purpose of indoctrination is to com-
pel him to accept someone else's ideas, someone
else's version of the facts (1970, pp. 143-45).

This is a strong indictment of the educational
system, but even more emphatically Jerry Farber, in "The
Student as Nigger," points to what it is doing to the stu-
dents:

Students are niggers., When you get that straight
our schools begin to make sense. (Good students)
are like those o0ld grey-headed house niggers you

can still find in the South who don't see what
all the fuss is about becasuse Mr, Charlie treats
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us real good . . . Damm little education takes
place in the schools, How could it? You can't
educate slaves; you can only train them ., . .
For students, as for black people, the hardest
battle isnt't with Mr, Charlie, It!'s with what
Mr, Charlie has done to your mind (1967, p. 8).

Or listen to Edgar Friedenberg, who sees "the school
(as) the instrument through which society acculturates
people into consensus before they become old enough to
resist (19652, p» 170)"; or Isabel Patterson who claims that
e compul sory, tax-supported educationel system is the
perfect model of a totalitarian state (1964, p. 272)."
and on the erities go (Holt, 196k; Kozol, 1967; Hentoff,
1966; Goodman, 1965; Herndon, 1968); and on and on the
authoritarian model persists,

Immediately one is confronted with the reaction that
these are simply a radical few, Radical, yest A few,
maybe! But the number seems to get larger and larger,
finally reaching into the depths of the system itself, as
exemplified by the following statement of the Superintendent
of the Rockford, Illinois, schools:

Our schools are organized on a semi-prison
spproach, We have lack of trust, sign-in and
sign-out slips, detention systems, wardens and
Jailers, fear of escape, regimentation, limited
opportunities for choice, barricaded or locked
toilet rooms, cell-like classrooms. Vhy are we
surprised that some youngsters rebel? 1Is it

not surprising that more of them do not
(Shaheen, 1969, p. 20).
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If it is agreed that the above model of education
needs revamping, is there an alternative mode avallable to

-replace it? The answer is yes.

The Democratic Model

Discussion of this model is brief since 1its charac-
teristics are invariably the antithesis of those of the
authoritarian model, Nothing new to the United States, the
democratic model returns us to the "“progressivism" of thﬁ
Dewey (1899, 1916). Dewey attempted a synthesis of theory
and empiricism, relating music, games and individuality to
the involvement of students in their own program of learning.
This became the basis for a democratic model of education
with the students and teachers activeiy involved in an
examination of data and values in a search for truth,

Progressivism was seemingly dealt a death blow
because of the lack of understanding by many of those
attempting its implementation, 1Its faiiures caused a reac-
tion sending the educational system into the authoritarian-
ism of the 1950s. The authoritarian educational model was
buttressed by the cold war and Sputnick causing a heavy
emphasis upon the hard sciences., Monetary and public sup-
port were greatly increased giving a false view of the
success of the model., However, many analysts kept alive the

merits of progressive education and the publication of
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Charles Silberman's Crisis in the Classroom (1970) may help

bring about a rejuvenation of the model,

The SDS helped reopen the issue of a democratic
model of education with their clarion call for "participa-
tory democracy":

We seek the establishment of a democracy of indi-’
vidual participation with two central aims: that
the individual shars in those social decisions
determining the queality and direction of his life,
end that society be organized to encourage inde-
pendence in men and to provide the media for their
common participation (SDS, 196l).

Though aimed at society as a whole SDS was predomi-
nately a student group. That their concern was as much with
education as society (and they would say they are insep-
arable) was made clear in 1967 with the publishing of Mark
Kleiman's pamphlet on high school reform., By now SDS had
taken the step from dissent to resistance, but their chief
slogan remained democratic participation.

Silberman recognized the potency of student activiam
with his observation that "there are signs of change, in
part as a response to student dissent, in part as result of
the growing distaste a number of teachers and administrators
feel for the way the schools are being run, and their con-
viction that schools can be more humane, that students can
handle and benefit from greater ffgedom and responsibility

(1970, pp. 336-37)." The question now before us is why it
is so important to implement this model,
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What is'Happening to Soclety

‘Accepting that we have an authoritarian educational
system, what difference does it make? To begin’with, it
lends public credibility to irresponsible attitudes. This,
in tum, would allow the misuse of discretion such as found
in a high school principal's responding to a girl like Mary
Vecchio, famed as the Kent State runaway, desperately in
need of help and understanding, with suspension and the off
hand remark that "the youngsters didn't want to have any-
thing to do with her, and I was proud of them." He will
also admit that "I never wanted her back in my school, but I

had to take her (New York Times, March 28, 1971, p. 19)."

Is it any wonder that Mary was in reform school at age 157
The damage done to Mary Vecchio, though individually
great and unpardonable, seems small compared to the destruc-
tion of a democratic society. The inconsistency of con-
stantly beilng fed democratic theorlies in an authoritarian
manner through authoritarian example achieves the result
found by John Pock in a survey of Portland, Oregon, high
school seniors, He sadly concluded that the students
possessed a reasonably good knowledge of civil liberties
but were either lacking in the ability or the desiré to
implement the procedural devices to protect them. Even when
favoring the implementation of these positions, they were

usually differentially influenced by the social attributes
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of the persons involved, For example 6l.5 per cent dis-
agreed with the application of a rule regarding demonstra-
tions similar to that of Edwards v. South Carolina (1963).

While 57.8 per cent felt the rule should be ignored by
police to arrest civil rights protestors, 71.2 per cent felt
Ku Klux Klansmen should be arrested in the face of the rule
(Bock, 1968, pp. 24, 33). |

The Pock study reinforced the classic study by
James Prothro and Charles Grigg in Tallahassee, Florida, and
Ann Arbor, Michigan (1960). Prothro and Grigg administered
similar questions to adults and verified the hypothesis that
the more specific a democratic principle is stated, the less
likely there is to be agreement on its implementation. For
example, the expression of majority rule and minority rights
in their abstract form registered 95 to 98 per cent
approval, However, when these same principles were
expressed in specific terms, such as allowing a Communist to
hold public office if legally elected (majority rule) or
allowing a Communist to make a public speech on communism
(minority rights), agreement fell to 54 and 56 per cent,
These studies provide evidence of the basic inconsistency
often found in authority, especially educational authority,
. by students~-the willingness to espouse democratic ideals
but the failure to live up to them. The students refer to

this as hypocrisy,
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These studies allow the conclusion that many stu-
dents learn little of the application of democracy and this
characteristic undoubtedly carries over into their role as a
citizen. In addition there is the psychological tendency
that the stifling of freedom of expression results in a
replacement of individual creativity with conformity,.

Silberman emphasizes that the goal of education
should be to "prepare people not just to earn a living but
to live a life--a creative, humane, and sensitive life."
Continuing, he explains that "this means that the schools
must provide a liberal, humanizing education (1970, p. 114)."
Any definition of this type of education emphasizes the need
for individual expression.

Finally, it seems that those repressing expression
have failed to achleve their own goal, order, as evidenced
by the dramatic escalation of protest in the past decade,
This generation of youth is physically and mentally more
mature than any previous generation., Partly because of
this, students have begun to question the repressive tactics
of authority at a much earlier age. Reinforced by the rise
in protést and the mutual support that goes along with this,
more and more students are beginning to assert themselves,
It is becoming quite unclear (outside of stupidity) why more

of those administering the educational system do not heed
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Silberman's following point:
Certainly it is clear that repression does not
work, that 'cracking down'! serves only to breed
more defiance and disruption, which breeds more
repression and so on ad infinitum. And all the
more so when !cracking down'! is accompanied by
the kind of arbitrariness, racial pre judice,
assumption of student gullt, and general dis-
regard of individual rights that characterizes
tdifficult! schools, In a war between faculty
end students, the students are bound to win;
there are more of them, and when put to the
test, they can be disruptive in the most ingen-
ious ways (1970, p. 3u0§

Silberman's last remark points to a second tendency
of student protest. Not only is it quantitatively on the
rise, but qualitatively its tactics are escalating. The
Us S. Office of Education estimates that damage to public
schools totaled $100 million in 1968-69 (shaffer, 1969,

PP. 92-93). One can only guess at the amount of damage
caused by the general frustration of students rebelling
against a repressive educational atmosphere,

While it is true that student radicals have esca-
lated their tactics, it is just as true that authority has
done likewise, The four murders at Kent State and two at
Jackson State in 1970 should be remembered as a chain of
violent acts against students by authority. Likewise the
murder of a research assistant at Madison, Wisconsin in the

bombing of a mathematics research center climaxed a chain of

radical violence,
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It is in this light that one is reminded of the
movie If (1969), which concerned students in English private
schools. The escalation of repressive tactics by the admin-
istrators of the school results in those students with the
most individuality (fantasizing?) the violent destruction of
the system. You leave the theater uncertain of the reality
of the event, but you are certain of what is on the
students! minds., It is this challenge that confronts
authority and this research tries to explain how the Supreme

Court can assist in meeting this challenge.

Enter the Courts

The Supreme Court is an elitist institution within
the confines of what is assumed to be a democratic polity.
It seems quite ironic to ask it to instigate change in the
direction of democracy. Even so that is the present pur-
pose, It is argued that the authoritarian educational model
has misused its discretion and that the Court is the only
agency within the system with any hope of preventing it from
continuing to do so. The Court is considered the agency to
remedy this problem since it has exhibited the tendency to
enter the education thicket for other reasons and it has
continuously aepplied the norm of equality which is so
important to the democratic model of education. In conclu-
sion, the rule of law 1s considered useful because of its

normative function as an adult educating institution.
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The 1930's New Deal era gave birth to a phenomena
referred to as the "administrative state." An era of total
feith in the administrative function was entered and the
judgments of bureaucrats and specialists were considered
omnipotent., Corollary to this faith was a judicial defer-
ence to the school administration's discretionary decision
making. During this period the reaction to Dewey's "pro-
gressivism" had resulted in administrative totalitarianism
in the schools. Strangely, most people seemed blinded by
the new faith in administrative expertise and extolled the
quality of American education, The Courts seemed content
with the view that education was a privilege.

This was the setting when the Court reached its

decision in Brown v. Bourd of Education (195l.), the case

marking the beginning of the era of the "Warren Court," The
contributions of Brown were many, but three are especially
relevant to the Court's role in student expression,

Brown's first contribution was a recognition by the
Court of "the importance of education to our democratic
society." Furthermore, the Court said that education "was
required in the performance of our most basic public respon-
sibilities, " since "it is the principal instrument in pre-
paring him for later professional training and in helping
him to adjust normally to his environment."™ Then came the

most significant statement: "YSuch an opportunity is a right
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which must be made available to all on equal terms (195L,
p. 493)." At last the Court had discarded the principle
that education was a privilege.

It 1s emphasized that the Court was unconcerned with
the relationship of authority to the student once the stu-
dent was in school. They were not interfering with in loco
parentis, the doctrine that school officials stood in rela-
tionship with students as parents to their children., This
doctrine traditionally furnished the basis for disciplinary
control of student behavior, However, the implications of
this decision could easily be interpreted so that discipli-
nary regulations affecting a student's chance of obtaining
an education should be viewed with closer scrutiny than
before, That was not, however, the immediate result of the
decision,

The second implication of the decision was that it
gave institutional credence to the view that the education
process was a failure in its attempts to educate Blacks and
the poor, This naturally led to a questioning of the
suburban middle and upper class schools, finally resulting
in indictments of the total educational process (Silberman,
1970).>

This growing discontent was reinforced by empirical
evidence indicating the failures of the "administrative

state." Problems such as poverty, race and the environment
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are not only noﬁ being solved'by the bureaucratic process,
but the humenity of the groups thought of as being helped is
often threatened.

Finally Brown 1s considered a forerunner to the
Court's role in student rights by looking upon it as the
beginning of a trend toward an emphasis on equality,
Richard Cortner has personally expressed the view that Brown
is directly related to the decision on reapportionment,

Baker v. Carr (1962), since the most important character-

istic of both cases is the emphasis on equality. Further-
more, this emphasis on eqQuality appears to have been a
principal characteristic of the Warren Court,

Following this reasoning, In Re Gault (1967) pro-

vides a link from Brown to the protection of student freedom
of expression in two ways. First, Gawlt's application of
some due process rights to children recognized a limited
equality of children with adults., Second, Gault displayed a
continued willingness on behalf of the Court to accept a
role of expertise in the area of youth, The Court's accept-
ance of both of these are essential to any application of
the First Amendment to students,

Because of the creeping disillusionment with the
administrative function, there developed a tendency to 1ook
elgewhere for expertise in educational matters., The Court's

role in Brown is responsible for many turning to the
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judicial process for this help. However, a much more impof;
tant reason exists for turning to the Court, and that is the
function of law as an adult educational device.

Werner Jaeger tells us that the Greeks conceived of
the law not only as the "king, but as the school of citizen-
ship . « «» as the highest teacher of every citizen; for law
is the most universal and final expression of current moral
standards (Silberman, 1970, p. L2)."

This function of the law 1s accomplished through a
recognition of "the substantive importance of procedure" a
concept credited by Charles Silberman to Willard Hurst
(1970, p. 42). The law recognizes that goals are shaped and
even determined by procedures, thus the way of doing things
is important in shaping man's nature as the other way
around, Silberman feels that "since means shape ends, the
kinds of legal procedures the society develops shape the
goals and values and indeed the whole character and ethos of
the society (1970, p. 42)."

If law is to serve an educational function then it
must take a moral position regarding what ought to be done
in society. This presents a problem, since the law depends
on lawyers and judges who are predominately educated about
the technical state of the law rather than about what the

law ought to be, For example, lawyers are trained to defend
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technical concepts such as negligence long after their use-

fulness.

Conclusion

To sum up, the quantitative rise in student protest
and the qualitative escalation in the tactics of both the
protestors and the authorities makes student protest an
important enough social problem to need further understand-
ing. Additionally the perpetuation of an authoritarian
model of education is dangerous to a democratic society,
since society is simply a "mirror image" of its educational
system,

A primary cause of student unrest is the failure of
the authoritarian model of education to distinguish legiti-
mate from illegitimate tactics of dissent. Instead, it has
simply exercised its discretion in the most authoritarian
manner possible, repressing all forms of dissent. This
research takes the position that it 1s necessary for a demo-
cratic society to make these distinctions and to follow
through with the protection of legitimate dissent for all
people, especially students.

It is argued that making these distinctions is the
proper function of the Supreme Court. In doing so, the
Court assumes the role of an educational institution. If we
desire a democratic system then the Court should perform its

educational function of emphasizing the procedural devices
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necessary to protect a substantive democracy. In this way
the Court can play a leading role in "educating" the educa-
tional system in how to achieve a more democratic model.

The remainder of this study is devoted to an analy-
sis of the Court's role by undertaking three tasks., First,
an approach to the litigation process is developed. Second,

this approach is applied to Tinker v, Des Moines Independent

Cormunity School District (1969), the only example of the

Court'!s taking a policy stance on student freedom of _
expression in the last gquarter of a century, Finally, the
conclusion of this research focuses on the policy implica-~
tions of the Court!s decision in Tinker for the future of
the democratic process, especially In education., Advocacy
of how it might better perform its function as an educa-

tional institution is also attempted in the conclusion.,



CHAPTER 2
' THE APPROACH

One of the prerequisites of a successful research
undertaking is a clear understanding of how one intends to
approach his subject matter., Explanations of the various
approaches applied to political science data in the past
decade invariably became bogged down in the traditional-
behavioral controversy, This led to a choosing up of sides
in the profession. The result of this often led one to
wonder if there were not really two armed camps ready for a
shoot~-out rather than one discipline attempting to better
understand what politics is about,

In delineating an approach to the study of Supreme
Court policy-making in the area of student protest, it is
necessary to confront some of the thorniest aspects of this
controversy., To do so necessitates an understanding of how
this conflict has impeded the development of political
science research. The problem of qQquantification illustrates
the conflict between the behavioralists and the tradition-
alists and the handicaps of this controversy. With an
understanding of this conflict a specific research approach
taking advantage of some of the contributions of both sides

can be developed,

26
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The Great Debate

The question of quantification was the usual line of
demarcation for the distinction between a traditionalist and
a behavioralist, David Easton, one of the first to enumerate
the criteria for a "Credo of Behavioraliam," included the
need for rigorous measurement to replace qualitative judg-
ments as one criterion (1967, p. 16). All too often one
felt that to be accepted as a behavioralist in the dis-
cipline he need only buttress his research with numbers. If
unable to do this, many were all too willing to relegate him
to the traditionalist category. Quantification led to an
emphasis on that data that could be empirically confirmed
and this in tum led to a problem that deluded even the
behavioralist,

When the behavioralist came into vogue, it was
acceptable to refer to him as liberal in that he was iden-
tified with a major change within the discipline. What was
not realized was that the description and analysis of facts
led to a confining condition, He was unable to go beyond
these facts and understand the relationship of this empiri-
cal reallty to a much greater context. Ironically, ih"his
1969 American Political Science Association Presidential
Address, Easton became one of the first behavioralists to
openly admit that behavioralism “unwittingly purveys an

ideology of social conservatism tempered by modest
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incremental change (1969, p. 5050)." The problem is that
‘the damage had been done,

What happened is that the behavioral mood had pre-
vailed, as Robert Dahl pointed out (1959, p. 770). Dahl's
article was often cited by scholars such as Michael Haas
and Theodore Becker as evidence that "some in the profession
believe (a science of politics) to have reached such a
towering level that the behavioral revolution of the 1950's
constitutes a terminal or ultimate stage in the development
of the field (1970, p. L479)." This is a gross misinterpre-
tation of an article which instead of stating that behavior-
alism was the end of the development of political science
indeed was calling for a new synthesis in the profession.
This synthesis was a unification of the empiricism of the
- behavioralist with more traditional fragments such as his-
tory, values and speculation.

The behavioralist made tremendous headway in the
discipline during the 1960!'s, This, coupled with a recog-
nition by the profession that he had certainly won, led the
behavioralist to develop an air of self-confidence that
bordered on arrogance, Instead of heeding Dahl's call to
unity, the behavioralist chose to ignore his non-quantitative
brethern, Behavioralists saturated the discipline with
research written to each other with little attempt made to

explain the policy relevance of their findings. In fact,
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most behavioralists accepted fhe value-neutral position with
such force that they refused to admit they could make policy
judgments,

The traditionalists recognized both the arrogance
and also the covert attempt to read them from the discipline,
They reacted in much the same dogmatic fashion as the
behavioralists original attack. Thus, the division into two
armed camps and the profession was torn asunder, Depart-
ments were split with members unable to communicate amongst
themselves. The result was a complete muddying of the

political research waters. The American Political Science

Review was unreadable and unattainable for publication pur-
poses for a large number of the profession, some with much
to contribute, though of a non-quantiative nature, This
schism did great damage in that the contributions of each
side were derided by the other,

Serious doubts were raised in the minds of many
scholars about the Validity of quantification as a result of
the dogmatism of both camps. This was a serious problem
since quantification has much to offer. However, it cannot
be taken as the end bﬁt only as one of several means to the
end of solving public policy problems.

Earlier it was stated that Eastonts 1969 Presi-
dential Address first recognized the problem of the social

conservatism of the behavioralists, This address must be
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iauded as a landmark in the discipline., It was also at this
time that a combination of young Questioning behavioralists
and open-minded traditionalists made an attempt to influence
the discipline, Though organized previously, the New Caucus
for Political Science began to have considerable impact at
the 1969 APSA convention.

Easton and the New Caucus sought an end to the con-
flict with a recognition that there existed both assets and
limitations to behavioralism and traditionalism, What was
needed was alternatively referred to as bridge-bulilding, a
"Credo of Relevance," or multimethodologicalism but it all
came down to the same thing. Their position was not to
denounce behavioralism as having a totally bad affect on the
discipline, It was to recognize behavioralism's limitations
while at the same time making use of 1ts advantages.

In the present research the position is taken that
quantification allows one to systematically look at data in
a manner unlike that of the traditionalists, For example
the Fogelson-Hill study of the participants in the 1967
riots effectively destroyed the conventional wisdom of the
'piff-raff" theory. Tﬂis example is included for those
traditionalists who consistently employ the argument that
quantitative approaches only prove the obvious, that known
by any person employing intellectual “common-sense.," This

calls to attention the policy relevance of behavioral
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research, At the same time it points to an example where a
traditionally arrived at conclusion can have significant

misleading implications for public policy.

Judicial Research: Some Distinctions

Spurred on by the impetus of sociological juris-
prudence and legal realism, judicial research broke with the
policy focus of the traditional approach and developed the
process oriented approach favored by the conventionalists
and the behavioralists, In this sense process is considered
to be the how of decision-making while policy focuses on the
impact or results of the output.

The traditional approach focused on the policy-
meking function of the Court by employing case analysis to
ascertain what the judges said. They were also process
oriented when they researched the institutional variables
determining decisions. However, they usually ignored the
relationship of the Judiciary to the political process and
the sociological and psychological variables that intervened
in judicial decision-making. They were unconcerned with the
eventual outcomes of judicial decisions and focused only on
the output as expressed in the opinion.

The conventional approach became the leading spokes-
man for the view that the judicial process is similar to the
larger political process. They included the judiciary in
this larger process but invariably they designed thelr
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research so that the focus waé on how the political process
affected the judicial process rather than the effect the
judiciary had on public policy. Their focus was on the
sociological factors in this process and they were consid-
ered to be closer to Behavioralism than to traditionalism,
Their studies often were based on the "group" approach of
Arthur Bentley and David Truman, contributing much to the
study of the various inputs affecting litigation in the
judicial process.

The behavioralist was decidedly process oriented
with his focus on the effect psychological variables had on
decision-making. The problem with behavioral studies is
thelir tendency to see the judicial process as determinis-
tically based on the individual predispositions of the
various judges. They appeared unconcerned with the position
that the judicial decision-making process was a complex
political process, Instead, they posited an oversimplified
stimulus response model for explanatory purposes. Their
tools for analysis, their eschewing of policy value posi-
tions, and their seeming contempt of the traditionalists
tled the behavioralists to a focus on the motivation and
inter-actions of the actions in the process while failing to
relate these to policy outcomes,

There appears to be little reason that behavioral

research should be tied to a static conceptualization of the
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judicial function. This assumption forms the foundation for
the position that a combination of behavioralism, tradi-
tionalism and convertionalism is suitable for examining the
social importance of judicial policy-méking in the best
possible manner, A full blown policy approach should
inciude those variables involved in a process study along
with a determination of the impact of the Court!'s output,

In the ensuing analysis behavioralism is shown to be
beneficial to the study of politics, while at the same time
gsome of those methods of the traditionalists are deemed use-
ful, Conventional contributions also are proven essential
to this analysis., A judicial policy analysis is thus pro-
posed using a behavioral contribution, the systems model, at
the same time it employs one of the more maligned of the
traditional methods, the case study. Richard Cortner's
"offensive-defensive" theory of litigation is the most
effective conventional contribution employed (1968). Since
this theory is related to a specific aspect of the systems
fremework, diécussion is not included in the general method-
ological considerations that follow but is reserved for
Chapter l.,

An Alternative: Judicial
Policy Analysis

The term "policy" must be understood in order to

determine whether a particular process either affects or
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maintains a policy position, David Easton's definition
appears particularly relevant to the purposes of this
research. Easton defines policy as an "authoritative allo-
cation of values," Distribution of values takes place in
three possible ways. "An allocation may deprive a person of
a valued thing already possessed; it may obstruct the
attainment of values which would otherwise have been
obtained; or it may give some persons access to values and
deny them to others (1965, p. 50)." Accordingly Carl
Friedrich points out that "policies usually are proposals
for changing existing practice." However, the actual policy
decision is a determination of "whether to go on as is or to
introduce the proposed change (1963, pp. 51, 80)."

Important for this study is the view that wheneveyr
the Court is faced with a policy proposal, usually in the
form of a case, they are belng asked to make a decision
between two or more competing sets of values., Therefore a
decision against the litigant when the litigation isbof an
offensive nature (a proposal for change in established
policy) is a policy decision (adherence to the status quo)
just as much as a decision for the litigant would be,
Additionally, a shifting array of actors in this process may
also affect the process by either action or inaction.

For example, at the stage of demands for social

change in a particular policy, various individuals and
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groups make a determination as to whether a particular
policy is worthy of litigation at that point in time., Like=~
wise at the outcome stage various implementors may changé
the interpretation of a policy output or even choose to
ignore it, This is the dynamic nature of the judiclal
policy process set in the framework of what has been char-
acterized as a fabric of decisions and non-decisions.

Judicial policy research should undertake to accom-
plish the following functions. PFirst, it should determine
the nature, scope and significance of a problem area making
it appropriate for judicial resolution. Second, it should
set forth those environmental variables instrumental in
precipitating judicial intervention. Third, a determination
should be made of the litigation patterns which may be
related to its being heard by the Court, Fourth, the fac-
tors that seem most correlated to a particular judicial
output should be determined and analyzed, Fifth, the fac-
tors that are most responsible for the eventual outcome of a
particular decision should be determined and analyzed.,
Sixth, the effect the reaction to the decision has on the
Judiclary in later policy decisions needs to be analyzed.
Finally, an attempt should be made to set forth the param-
etoers for effective judlcial policy-making in the particular

area under scrutiny.
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A Systems Framework for Analysis

It can be seen that the above shifts the orientation
from a process model to a policy model in judicial research.
It is felt that the Eastonian systems framework provides the
basis for the most adequate conceptualization of judiecial
policy-making., The analysis and framework that follows is
indebted to the work of Easton (1969) as well as to that of
Joel Grossman (1969, 1970), who is at the forefront of those
scholars attempting to develop a coherent theory of judicial
policy-making,

Systems anelysis is used in a strict analytical
sense with no implication of natural properties. Systems is
useful in two ways. First, the use of the basic terminology
of systems has become so common that most everyone is
acquainted with it, Second, it appears that a systems
framework most closely represents the ordering of the
political policy-making process. At no time is there any
intention to infer that these relationships have been veri-
fied, thus constituting a theory of political policy-making.
The systems concept is simply employed as an analytical
framework for organizational purposes.

Figure 1 presents an analytical framework out-
lining the variables important to judicial policy-making by
the United States Supreme Court. The framework compares the

Judicial process to a "funnel." This characteristic
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emphasizes the small amount of change that actually results
from the Court!s conversion of demand into public policy.
Each step in the process eliminates more and more demands
until the policy decision of the Court is based on a minute
proportion of the demands originating in the Court'!s envir-
onment, Then the soclal change resulting from this decision
may be decreased further by the negative reaction of the
environmental actors to the change. Finally the feed back
of this reaction to the Court may result in the Court's
taking a negative position regarding future demands in this
policy area.

A second characteristic of the framework is its
emphasis on the'dynamic cyclical nature of judicial policy-
making. Using this schema one may enter the system at any
variable stage. In this manner one!s dependent variable
would be determined by the point of entrance into the
systenm,

This knowledge leads to the conclusion that for the
traditionalist the dependent variable becomes the decisional
output, for the conventionalist it is the litigational
demand, while the behavioralist sees it as the individual
judicial actor's response. The problem with these approaches
is that their attempts to explain lead them to develop

independent-dependent variable relationships which in turn
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obscures the linkage of all the variables lnvolved in judi-
cial policy-making,

The policy approach used in this research enters the
gsystem at the point of the outcome of the decision, This is
where either compliance with or evasion of the decision
occurs, Tiis is also where the decision may have an impact
on the attitudes and/or beliefs of the actors in the Court's
environment, 1In this fashion outcome is considered to be a
dependent variable. However, since the present conceptual-
ization of the judicial system emphasizes the dynamic
linkages of all variables, there is no compelling reason to
view outcome as a dependent variable.

The Court'!s decision is reacted to both behaviorally
and attitudinally., This outcome or result is often fed back
to the Court, thus acting as an independent or intervening
variable in the Court's decisional process, The Court has
‘no automatic indicator of the reaction to a particular
decision, but numerous sources such as local elite responses,
public opinion polls, lower court responses, legislative and
executive responses, and law reviews can provide a fair
reading of how the Courts decision has been received.

The concept of feed back is difficult to measure for
the researcher, In this study the Court!s decision on
certiorari and appeal requests are employed as an indicator

of the Court's response to the impact of the decision. It
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appears that the Court employs certiorari denial as 1its
chief instrument in defining its policy-making parameters,

The importance of this methodological approach is to
emphasize the dynamic nature of judicial policy-making. The
researcher arbitrarily chooses his dependent variable in his
decision on where he can best enter the system. In the
present analysis the outcome of a decision is considered the
dependent variable except when an attempt is made to ascer-
tain the Court's response to this variable., To emphasize
the dynamic naturs of the system, the explaining variables
are all considered to be intervening rather than independent
variables,

A focus on the results of the Court's decisions
appears more useful than a focus on the Court as a goal-
oriented planning agency. This does not demean the fact
that many individual justices pursue certain pulbic policy
goals in their decision-making. It does imply that the
Court as a whole is forced to focus more on discrete events
than broad policy areas. Often the Court is forced to
reconcile its policy function with its "adjudication" func-
tion, This, coupled with a lack of information gathering
and expertise, tends to de-emphasize the Court as an agency
which specifically plans its policy outputs (Wells and
Grossman, 1967, pp. 290-95). It is with this in mind that

the aforementioned framework is employed to analyze the
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policy-making role of the Court in the particular case of
Tinker v. Des Moines (1969) and its impact on the general

policy area of student freedom of expression,

The Case Study Research Format

The case study format is employed in this research.
The operational plan is to research the Tinker case in an
indepth manner at each variable stage in the systems frame-~
work, It is the purpose of this section to delineate the
methodological advantages and disadvantages of the case
study format,

The argument over the merits of the case study are
intertwined with the behavioral-traditional debate. The
behavioralist argues that there is a need for a general type
of correlational analysis and debunks the ability of the
more traditional case study to provide this., In so doing
they imply that the case study cannot add to the accumula-
tion of knowledge. The critic of the case study is making
the claim that the case study is unscientific,

Both the critics and the practitioners of the case
study method recognize its lnability to achieve generalil-
zations, However, the policy-maker, who more often favors
the case study, is not necessarily interested in generali-
zation., He is more interested in the results of a particu-

lar decision or discrete event,
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It should be interjected at this point that a case
study is considered to be of two types., In judicial
research it would apply to the indepth studj of a discrete
event such as the Tinker case, It alsd can be applied to
the study of a particular class of events, in this instance,
8ll cases and events concerning student freedom of expres-
sion., The argument is sometimes made that a limited form of
generalization can be attained by an indepth study of a
particular policy area. This paper focuses on general
judicial policy-making and, thus, comparative analysis among
different policy areas is considered necessary to attain
generalization about this subject,

To return to the discussion of the case study and
the policy-maker, it is advocated that the policy-maker
needs some generalization as well as the analysis of dis-
crete events, There are often times when policy decisions
need to be made without time for case analysis, Reliance on
scientific generalizations becomes useful in this situation.
It 1s argued that case studies are necessary for the policy-
meker who is interested in scientific generalizations since
they are the building blocks of these generalizations,

The first function of the case study is a simple
understanding of the discrete event under scrutiny. How-
ever, as James Fesler (1962) points out, the scientific

function of the case study is to provide information for
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correlational analysis and thus, for generalization. They
do this by providing the information that aids in the
development of taxonomies, or categorical sets identifying
the principle variables in a class of events., They are thus
responsible for sensitizing the researcher to possible
hypothesis about their relationship. By studying many case
studies in the area of judicial process and policy-making
the decision that the systems framework was the most ade-
quate analytical tool for this research was made,

Case studies can also provide much assistance in
ascertaining the causal relationship of two or more vari-
ables, This is something that correlation cannot do, even
though it is often confused with causation. The indepth
case study can help determine the time seGuence between two
variables thus giving a clue as to causality (though this
does not imply that the phenomena coming first is always
causal)., Second, the case study can help eliminate spuri-
ousness in correlational analysis, This is where an
association between two variables is real but not causal
since it results from a third variable.

The last advantage of the case study method for this
paper!s purposes is its ability to analyze deviance. Corre-
lational analysis 1s able to make probabilistic statements
about general patterns of events, but it is incapable of

offering explanation of those deviating from the general
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pattern (Lipset, Trow and Coleman, 1956). Therefore the
case study is useful even after generality is established
through its ability to shed light on causality and to under-

stand deviance,

Application

The preceding analysis has outlined the organiza-

tional approach to be employed in researching Tinker v, Des

Moines (1969) and its implications for judicial policy-
making. A full blown policy analysis entails an examination
of those process factors leading to the particular decision
made in this case as well as the impact of this decision on
future Court policy, both as it pertains to student freedom
of expression and other policy areas in which the Court may
become involved.

A word of caution is necessary since the highest
generalization possible in this study 1s to hypothesize some
patterns in the area of student protest., The case study
method is used to add to other case studies 1In developing a
more general theory of judicial policy-maeking than is
presently available, From the perspective of policy appli-
cation it is hoped that the fruits of this study will aid in
solving some of the problems now confronting the educational

as well as the judiclial subsystem.



CHAPTER 3

ENVIRONMENT: A CONFRONTATION
WITH AUTHORITY

In the first place God made idiots; this was for
practice; then he made school boards. Mark Twain,
(Esar, 1949, p. 203),

In order to better understand any whole event it is
usually necessary to develop some familiarity with all its
components, With this in mind, a journey was made to Des
Moines, Iowa, to ascertain what environmental conditions
made litigation to the highest judicial authority necessary
to protect a studentt's right to wear an arm band to school
as an act of peaceful protest,

Heading down Interstate 80 approximately 75 miles
Northeast of Des Moines, an impression of this area begins
to form., There, just off the highway, loom the words MIDDLE
AMERICA in large neon lights so high and so large one's mind
boggles in an attempt to measure it. Not only is one in
Middle America, but in a Middle America where it is neces-
sary to articulate the fact in the most plastic form avail-
able,

A coupling of this with the image of Des Moines as
"Spiro Agnew Country," allows one to conclude that any act
of nonconformity would be met with hostility and violent

L5
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reaction, It was surely no accident that Agnew chose Des
Moines to make his classic "Middle America versus the
BEastern radical-liberal press" charge. But was it true that
those in Des Moines saw all acts of profest as anti-American
and a contrivance of the "“effete, intellectual snobs" or was
this hypothesis an over simplification?

An answer to this question leads to an indepth
investigation of the environmental conditions leading to
judicial remedy. In depthinterviews, newspaper accounts,
official files, barroom and street corner discussions are
employed in an attempt to analyze the situation in a coher-
ent manner. First, a chronology of the events leading to
the act of disobedience is compiled including some back-
ground on the persons participating in the event. Second,
the act itself is analyzed in detail, Third, some of the
reaction to this event is described with particular atten-
tion given to the responses of the educational system and

the news media,

A Prelude to Disobedience

student activism was not a new thing to the 60's,
but the two decades immediately preceding 1960 were so
quiet, the 60!'s came as an abrupt shock to many claiming
knowledge of student trends. The 1950's led Charles Shapiro
to deplore a "dull conformity" among students, lamenting

that "the days of student action, of petitions, eager



L7
discussion and picket lines are long gone (1957, p. 212).

If only Mr. Shapiro could have foreseen the immediate

future,

The National Scene

It is difficult to pinpoint the beginnings of the
turmoil of the 60's, but February 1, 1960, serves as a good
line of demarcation. On this date four black students from
North Carolina A&T College sat-in at the F. W. Woolworth
lunch counter in Greensboro and were immediately arrested,
This sparked a deluge of sit-ins, freedom rides, pickets
and boycotts on behalf of racial equality. It activated
thousands of black and white students who literally put
their lives on the line in the next few years., The truth
of this statement was convincingly brought home when Michael
Schwerner, James Chaney and Andrew Goodman were waylaild,
beaten and viciously murdered in Philadelphia, Mississippi,
during Freedom Summer, 196l.

The activism generated by the civil rights demon-
strations began to spill into other areas, most notably
peace." In February, 1961, the abhorence of nuclear weap-
ons was the issue in the first of many marches on the Penta-
gon, firmly establishing the "peace movement!" as & major
element of student activism,

Then in 1962, in Port Huron, Michigan, Students for

a Democratic Society was born. With Tom Hayden providing
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the prime impetus, they put forward a document advocating
"participatory democracy" and set forth on a journey making
them the most important and controversial student organiza-
tion of the decade. Their first step was an attempt to
organize slum dwellers in northern cities,

Finally in 196l, Berkeley and the Free Speech Move-
ment erupted with students for the first time displaying
their power by bringing a major university to a halt., In a
sense FSM was a student success because of the national
publicity it brought emphasizing the brutal repressive tac-
tics of the authorities while putting down the Sproul Hall
8it-in, The publicity also displayed to the rest of the
country, including students, that student power was no
longer an impotent force,

Also in 1965 it became apparent to many radical (and
some not so radical) peace groups that Lyndon Johnson was
rapldly escalating the conflict in Vietnam in spite of his
196l election campaign promises, Beginning that spring the
peace movement began to move with more militant force, the
focus becoming more narrowly related to Vietnam,

In August a combination peace and civil rights
demonstration on the Capitol steps resulted in a loosely
knit student organization, the National Coordinating Com-
mittee to End the War in Vietnam (NCC). The purpose of this

umbrella group was to facilitate communication between a
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potpourri of organizations ranging from religious pacifists
to militant supporters of the Viet Cong. Included in these
groups were the Women!'s Internaﬁional League for Peace and
Freedom (WIL) and the SDS, along with én alphabetic array
such as YAWF, PLP, M2M, CP, SPU, WRL, YPYF, TUP, CFR, IWW,
YSA, IsC, CNYA, MFDP, SSPC, and VDC,.

The NCC was responsible for coordination of the
successful "International Days of Protest'" of October 15 and
16 when it was decided personal communication could enlarge
an already growing movement. The original strategy was to
hold a five~day convention in Madison, Wisconsin, when word
was received that the Committee for a Safe Nuclear Policy
(SANE) planned a peace demonstration in Washington for the
27th of November, To avoid conflict in the two events, the
NCC voted to move its convention to Washington. Though SANE
and NCC differed radically over the tactics of the demon-
stration (SANE voted to control the posters, etc.) the march

was generally considered successful, numbering about 35,000,

The Des Moines Movement

The peace movement in Des Moines was a small con-
tingent with little organization. One of its '"members,"
Bruce Clark, today sees it as more of a "clique" than an
organization with most meetings attracting the same people.
The high school members centered around a group from

Roosevelt High School, a middle to upper-class, predominately
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white Republican school, not the type normally considered a
breeding ground for protest activism.

Some of the more active Roosevelt students were
Bruce Clark and Ross Peterson, 17 year old seniors, Chris
Eckhardt, a 16 year old sophomore and Christine Singer, a
15 year old sophoﬁore. John Tinker, a 15 year old North
Hig:. sophomore, and Perry Hutchinson, a 16 year old Lincoln
High junior, were also active, as was John's sister, Mary
Beth, a 13 year old Warren Harding Junior High School 8th
grader, Among other students considered a part of the move-
ment were Joe Berry, Phil Keho and Emily Maddis.

Des Moines activities usually attracted students
from Drake University, Iowa State, and Grinnell College
where John and Mary Beth's sister, Bonnie, was a freshman.
Several of these students claimed affiliation with local
chapters of SDS. Occasionally an event would attract stu-
dents from Iowa City where Bruce's brother, Tom, attended
the University.

Most of the parents of the students were either
involved or supportive of what the children were doing, with
little evidence available to support a "“generation gap"
hypothesis, Bruce Clark, for example, feels that "the gen-
eration gap hypothesis is just a tool of the Establishment
to isolate youth from others who might be attracted to the

movement (June 8, 1971)." In fact most parents were
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supportive of the basic valueé behind the movement even if
some were less inciined than others to put this support on
the line., The core of the adult segment of the movement,
from an activist standpoint, seemed to revolve around the
WIL and the American Friends Service Committee (AFSC).

Margaret Eckhardt was the president of the local
chapter of the WIL with Lorena Jean Tinker being an old time
member though presently not very active, Leonard Tinker was
the Peace Education Director for the AFSC and Bill Eckhardt,
a clinical psychologist for the Osteopath Department of
Drake University, was an outspoken advocate of the peace
movement., All considered themselves pacifists, a position
not necessarily accepted by the others in the movement. The
Tinkers present a good example of the hostility and oppres-
sion confronted by anyone who dared to engage in any form of
protest activity in Des Moines,

The Tinker'!s came to Des Moines from Atlantic, Iowa,
where Leonard Tinker held a position as a Methodist minis-
ter., Because of the family's propensity to engage in pro-
test activity, chiefly the civil rights movement, he was
transferred to Epworth Methodist Church in Des Moines. It
was not the first position he lost because of his views nor
would it be the last, His position at Epworth lasted for
five years, when he again found himself pressured to leave,

this time deciding to forego the ministry for a position
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with the AFSC. This position was on direct appointment from
the Methodist Church and he is not, as Hugo Black tries to
malign him, a "minister without a church (Tinker v, Des
Moines, 1969, p. 516)." |

Lorena Jean Tinker has also had her problems, With
e masters degree in psychology she held a job at Luthern
Junior College, where using the pretense that she meeded a
Ph,D., the school dismissed her, Mysteriously her replace-
ment!'s qualifications were even less than those of Mrs.
Tinker. She then went to Iowa State to work on her doctor-
ate where she encountered more resistence because of her
views,

Lorena Tinker remembers that the family was often
subjected to brutal smears of the Joe McCarthy variety. A
local right wing radio announcer, Russ Levine, was typical,
constantly referring to them as "pinkos" or "commies" in his
broadcasts when commenting on their activism.

It thus becomes easy to imagine the reception that
any form of radical activity would receive in Des Moines,
and‘all of those involved in the arm band protest had a
history of protest activity, Many remember the early six-
ties civil rights activism as a beginning. Bruce Clark and
Ross Peterson both had brothers who were deeply involved in
this movement. Chris Eckhardt remembers marching from Ames

to Des Moines in a civil rights demonstration when he was 13.
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John and Mary Beth Tinker had both been involved in many
episodes previous to the arm bands situation, leading John
to comment, "I was well known at school as an aétivist due
to the activities of myself and my family (June 16, 1971)."
According to his mother, ﬁWe always attempted to send a
representative of our family to any national activity
involving either civil rights or peace (Lorena Tinker, June
1L, 1961)." Chris Singer was also active as were her par-
ents. No one in the community was surprised at the involve-
ment of any of these students, who were generally regarded
as part of that "troublemaking crowd" who opposed the war,

Each of these students participated locally in the
"International Days of Protest" demonstration, coordinated
nationally by the NCC., Leonard Tinker made a ringing speech
in front of the Post Office in which he criticized the
current escalation policy and called for more attempts at
peace, The large anti-war demonstrations had come to Des
Moines,

Following this demonstration a group of Grinnell
students rented a bus for Herbert Hoover of Oscaloosa who
organized a trip to the rally in Washington over the Thanks-
giving holidays. Margaret and Chris Eckhardt, Lorena and
John Tinker, Bruce (Clark and Ross Peterson were among the
local people attending, with Margaret going as a representa-

tive of WIL. Present at the march and convention were many
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of the better lmown national ieaders of the movement, among
them Dr. Spock, Coretta King, Norman Thomas, Representative
George Brown, David Dellinger, Jerry Rubin; and Staughton
Lynd. However Carl Oglesby'!s ringing speech made the most
vivid impression at the demonstration.

Oglesby, President of SDS, attacked "corporate
liberalism for messing up everything with its fantasies of
benevolence," then deplored the govermment'!s '"need to safe~
guard American interests around the world against revolution
or revolutionary change, which they always call Communism-
as if it were that." He then accused liberals of "dealing
in fantasies" and having "become a nation of young, bright-
eyed, hard-hearted, slim waisted, bullet-headed make-out
artists, A nation--may I say it?--of beardless liberals,"
who "can send 200,000 young men into Vietnam to kill and die
in the most dubious of wars, but cannot get 100 voter
registrars to go into Mississippi, who cut the War on Pov-
erty budget while planning to spend $2 billion on that
Disneyland creation, the Lockheed and Boeing supersonic
transport (Adler, 1965, p. 201)." The speech generally
aroused the emotions of everyone at the convention and the
march (in fact it helped to keep the strained relationship
between the liberal SANE and the more radical NCC in tact

for the time being) and many left determined to keep the
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protest going at a local level. Some of these were from Des
Moines,

Returning to Des Moines much discussion took place
concerning the possibility of keeping the anti-war protest
alive locally., Then on December 7th, it was broadcast over
Viet Cong radio that guerrillas would observe a 12 hour
truce on Christmas Eve so that South Vietnamese Roman Catho-
lic soldiers could attend mass. Robert Kennedy followed
this announcement with a December 9th statement urging the
United States to attempt to obtain an extensién of the
Christmas Evé truce. On Saturday afternoon, December 11,
1965, a meeting was held at the home of the Eckhardts in Des
Moines,

" The meeting was scheduled by college students from
Drake, Grinnell, and Ames (some of whom were undoubtedly SDS
members), with several of the core members of the movement
in Des Moines attending. Chris Eckhardt commented that
"these types of meeting were generally so boring, I pre-
ferred to shovel snow (June 1, 1971)." Nevertheless the
meeting was attended by approximetely 4O people, including
the students, the Eckhardts, Glenna Johnson, a national
board member of the WIL, Herbert Hoover, organizer of the
bus trip to the Washington rally and John Ison, minister of
the Unitarian Church. Lorena Jean Tinker was the only

representative of her family present, though Leonard came in
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when the meeting was nearly over., Of the students later
involved in the demonstration, only Bruce Clark was present,

Details of ﬁhe meeting are hazy but the principal
debate concerned whether to "fast! or to wear arm bands as a
tactic of protest, with an ultimate declision of combining
the two acts. Black arm bands were to be worn from December
16 to December 31 as a symbol of mourning for the dead in
Vietnam and to urge acceptance of the Christmas truce,
preferably of an open-ended nature, A fast would be held on
December 16 to start the demonstration, and again on
December 31 if the truce had not been accepted,

Recognizing the need for a strategy of communica-
tion, coordination was sought with all campuses in Iowa,
Following that, a telegram was sent to the NCC headquarters
in Madison advising them of the locally planned action. At
8:00 p. m. a press conference was held at the American
Friends! House to announce the decision. The conference was
carried on the 10 o'clock television news and as a small

item in the Des Moines Sunday Register. Bill Eckhardt

announced the decision at the Unitarian Church and Lorena
Jean Tinker did likewlse at the Des Moines Valley Friends
meeting, both on Sunday.

Most of the activist high school students were
involved in an organization called the Liberal Religlous
Youth (LRY) which met each Sunday evening. The LRY was
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spongsored by the Unitarian Church, but meeﬁings were often
attended by students of Methodist. Neither John nor Mary
Beth, however, attended the meeting of the group on
December 12,

Ross and Bruce, leaders in the LRY, informed the
group of the action taken by the college students on Satur-
day. The group decided that each individual should decide
for himself rather than making a collective decision to join
in the college students'! plan. This decision was consistent
with the consensus feeling that one should not be forced to
do something against his or her individual conscience,
Although the original proposal was considered to be an
action of college students, all concerned Americans were
invited to join.

The Tuesday New York Times, (p. 8 would carry a story

about the Saturday meeting, stating that Drake, Grinnell and
Jowa State SDS Chapters had set two hunger demonstrations
against U, S. policy. There was no mention of the arm bands
(December 1L, 1965).

The meeting also produced a pamphlet explaining why
the students were underfaking the demonstration. The text
of this pamphlet was as follows:

WE MOURN
YATTENTION STUDENTS"

Some high school and college students in Iowa who
are interested in expressing their grief over the



58

deaths of soldiers and civilians in Vietnam will
fast on Thursday, December 16th., They will also
wear black arm bands starting on the same day-
December 16th, The National Liberation Front
(Viet Cong) recently proposed a 12 hour truce on
Christmas Eve. The United States has not yet
replied to their offer, However, Senator Robert
Kennedy has suggested that the truce be extended
indefinitely pending negotiations. If the United
States takes this action, the arm bands will be
removed, If it does not the bands will be worn
throughout the holiday season and there will be a
second fast on New Year's Day. High school and
college students are also encouraged to forego
their usual New Year'!s Eve actlvities and meet
together to discuss this complex war and possible
ways of ending the killing of Vietnamese and
Americans,

A meeting in Des Moines on New Year's Eve
will be held at the home of Bruce Clark, 925-29th,
for further information call his home, The meet-
ing is being sponsored by Liberal Religious Youth,
the youth organization of the Unitarian Univer-
salist Association. All students interested in
saving lives and ending the war in Vietnam are
urged to attend.
PLEASE COME.
On Tuesday events began to occur rgpidly. First,
Perry Hutchinson, a junior at Lincoln High School, inde-
pendent of any group decision, wore an arm band to school,
Lorena Jean Tinker recalls that his parents were unaware of
this for two days. Little attention was pald to Perry'!s am
band by either students or faculty, although on Wednesday
when informed it was illegal, he removed it,
Ross was making a vigorous attempt to get the "We
Mourn" editorial published in the school newspaper. He was

met with resistance by the faculty, who passed the question
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to the secondary education administration. The administra-
tion, composed of the six principals, Charles Rowley, Elmer
Betz, Melvin Bowen, Gerald Jackson, Donald Wetter, Chester
Pratt, and the Director of Secondary A&ministration, Raymond
Peterson, probably had no intention of allowing publication
of the editorial, However, Ross was told that the admin-
istration would take the editorial under advisement, while
at this time the administrators were preparing to engage in
the third significant event of the day, a meeting which
would ban the wearing of the arm bands,

Although Peterson made the public statement that the
meeting dealt with "several other matters which school
officials consldered more important than a proposal by eight
or ten students to get publicity by wearing arm bands," at
least one of the principals anonymously admitted that they
met primarily to establish a uniform policy on the arm
bands, The principals unanimously supported banning tine arm
bands and "censoring" the editorial. The edict was "based
on a general school policy against anything that is a dis-
turbing situation within the school," and threatened the
students with suspension from school until such time as they
returned without the bands or the order was rescinded ("D,

M, Schools,” Des Moines Register, December 15, 1965). The

school administration was disseminating the first overt com-

munication of thelr response to the threatened act of protest.
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An Act of Disobedience

The Tuesday action of the principals was now respon-
sible for transforming a planned act of dissent into one of
civil disobedience, It is important to note that the stu-
dents were not escalating their tactics, but their activity
was now being defined by the authorities as beyond the pale
of legitimate protest., The action of the principals was
very disturbing to many of the students planning to take
part in the demonstration.

The students were fully cognizant of their predica-
ment, realizing that to wear the arm bands now could con-
ceivably lead to suspension and deprivation of other
benefits such as favorable recommendations for college,
Before Thursday there was some question whether the admin-
istration would actually resort to such a drastic measure as
suspension., According to Leonard Tinker, "we all decidedly
underestimated the up-tight nature of the school administra-
tion, but no one, neither student nor parent, underestimated
the importance of the act (January 22, 1971)."

Although he had gone to Washington with his mother
and attended the LRY meeting on Sunday, Chris Eckhardt
hadn't become too involved in the protest discussion. He
had carved a niche in student government, was quite popular
with his féllow students, and considered himself to be a

conservative student., Though possessing a history of
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protest activity, he had never considered breaking the law,
but now he was angry. He wondered what right a school prin-
cipal had preventing people from engaging in peaceful pro-
test? He remembers standing in the hailway of his home
discussing the matter with his father before going to bed
on Wednesday. '

"What a jokel" he commented, "Only last year we were
all asked to wear black arm bands to mourn the loss of
School spirit. Even a black coffin was paraded through the
halls, Nobody was afraid of disrupting the educational
process.” Even with his father's warning of the possible
consequences, he made his decision., "I am going to wear a
black arm band tomorrow (Eckhardt, June 1, 1971)."

Thus, it was only Chris Eckhardt, Mary Beth, Hope
and Paul Tinker who wore arm bands on the first day of the
planned protest. The Tinker children also discussed the
situation with their father, who sought to explain the pos;
sible consequences of their decision, while at the same time
supporting their right to take such action. Both Chris and
Mary Beth encountered suspension, while Hope and Paul
reported no problems. Apparently the elementary education
administration decided not to follow the lead of the second-
ary schools, choosing instead to ignore the whole situation.

John Tinker was not involved in the earlier protest

meetings, but he had attended AFSC meetings, but he had
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attended AFSC meetings for foﬁr years and considered himself
an anti-war activist, Bruce and Ross naturally felt that
John would be interested in joining the demonstration, but
they did not approach him until Wednesday, at which time he
decided to wear an arm band on Thursday. He also agreed to
distribute copies of the statement "We Mourn," since it
expressed his belief on the subject. .

Later in the day John end the other students heard
of the principal's ban, According to John, "I was uncertain
of what to do., I later regretted it, but I made the deci-
Sion not to wear an arm band, but instead to wear a dark
suit, My stated rationalization--that I didn't wear one
because I had hoped we could try to talk to the school
board-~was heavily mixed with fear (June 16, 1971)." With
the exception of Chris and Mary Beth, all the students made
approximately the same decision as John, though not all for
the same reason.

On Thursday, attempts by Bruce and Ross to convince
Ora Niffenegger, President of the School Board, to call a
special meeting of the School Board were unsuccessful,
Niffenegger, totally opposed to the arm banas, allowed him-
self to be quoted saying, "it was not important emnough to

require a special board meeting ("Wear Black," Des Moines

Register, December 17, 1965)." Learning that the School
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Board felt the 1ssue trivial was instrumental in at least
John Tinker's decision to wear an arm band on Friday.

On Thursday night Leonard Tinker called a meeting at
the AFSC house for those students and their parents who wore
or were going to wear the arm bands, with other concerned
people also invited. Craig Sawyer, a law professor from
Dreke University, attended the meeting, prepared a consensus

statement on the group's thought, and read it over the phone

- to Jack Magarrell of the Des Moines Register. Students who
were present included John and Mary Beth Tinker, Bruce
Clark, Ross Peterson, Chris Eckhardt, Christine Singer, dJoe
Berry, Phil Keho, and Emily Maddis. The Register reported
that approximately 25 attended the meeting, while Lorena
Jean Tinker felt it was more like 50,

What action to take regarding that day's suspensions
and whether other students should wear the bands on Friday
provided the prime topic of discussion., Craig Sawyer
dropped the first hint that legal action might be a possible
remedy when he suggested the only way to test the issue was
to teke it to the courts,

On Friday John Tinker, Bruce Clark, and Christine
Singer wore black arm bands to school. All were suspended,
The reason Ross Peteréon did not wear an ar¥m band exempli-
fies the hostile environment dissenﬁing students confronted

in the school system,
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Reaction To The Arm Bands:
A Hostile BEnvironment

Ross Petersont's mother was employed in the Des
Moines School system and supportive of Ross's values, but
found it quite difficult to both express her support for
Ross and maintain her economic livelihood. Ross found him-
self confronted with the dilemma of fearing that the "“down-
town" school administration would retaliate against his
mother for his actlons, yet also feeling the need to express
himself, Instead of wearing an arm band, Ross chose to wear
a black suit.

Certainly, Ross was not alone in his predicament, as
several of the other students dropped out for similar dr
other fears. Throughout the accounts of the incident lurk
certain names such as Prior, Comito, Blackman, Moberly,
Cross, and above all, Niffenegger. The dissenting students
feared these people, believing that they would actually
sanction physical or psychological coercion against them.

The Thursday meeting brought into the open charges
that a football coach, Donald Prior, and a basketball coach,
Al Comito, forced students to substitute "Beat the Viet
Cong" for the regular pep yell, beginning after the news of
the ban was announced (Tinker, December 22, 1965). Bruce
said that Prior stated that he would turn his back while
students did what they wished to those not chanting. Chris
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claimed Prior demanded to know if there were any "Vietnam
rat finks" in his class on Thursday.

According to Chris, Prior pointed to several stu-
dents, labeling them "pinkos" in front of the other students.
Phil Keho, Ross Peterson, and Joe Berry substantiated these
claims, while others cited examples of "long hairs" having
their hair butch cut by athletes under the sanction of the
coaches, Both coaches denled ever questioning the loyalty
of any student, but affirmed the students chanted "Beat the
Viet Cong," though in a spontaneous manner,

Ross and Bruce also met physical violence in a
restaurant near the campus., Ross was "slugged in the
mouth, " while Bruce was punched in the stomach and then
kicked to the floor when he attempted to retrieve a ciga-
rette that had dropped from his mouth,

After the immediate event both the T;nkers and the
Eckhardts were subjected to anonymous calls and other
threatening tactics. John was often called a "commie," but
the ultimate harassment occurred when the Tinkers awoke one
morning to find their driveway covered with red-paint.

Intermingled with these examples of physical fears
were more subtle psychological pressures, The best example
of this was the threat that a student would be unable to
galn acceptance to college if he or she purticipated in an

event of this nature. This threat was made by Velma (ross,
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Roosevelt Girls Adviser, against Chris Eckhardt by informing
him that colleges didn't accept demonstrators or protestors

(Trial Record, Tinker v, Des Moines, 1966, p. 32).

In partial explanation of these reactions, the Des
Moines school system waslfelt to take the position that the
best educational érocess was devoid of controversy. Inci-
dents exemplifying a type of restraint consistent with this
hypothesis are numerous.

Mary Beth recalls writing a speech in the fourth
grade, "Is Peace Possible," and being prevented from pre-
senting it to her class because of its controversial nature,
In a similar vein, Edward Tinker, Mary Beth'!s. older brother,
and Chris Eckhardt were unable to do projects on Foreign
Policy Peace Research at the Science Pair, since discussions
of peace or race were considered to be too controversial for
experiments uncontrolled by teachers,

Related to these examples was the administrations!
almost self-conscious effort to avold publicity in the arm
bands controversy. Dan Blackmaen, Vice Principal at Roose=-
velt, requested Chris to remove his arm band because it was
going to bring bad publicity to the school. The principal
at North, Donald Wetter, reacted to John's suspension with
the question, "I suppose that as soon as you leave, you'll
call the newspaper (Trial Record, Tinker v, Des Moines,

1966, pp. 19, 32)."
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In interviews, the students and their representa-
tives implied that the schools had first gone to the news-
paper with the story of the ban. This was not altogether
true, since the meeting on Saturday, December 11, was leaked
to the news media to such an extent that it landed in the

New York Times, However, the school administration did an

admirable job of keeping publicity alive, usually placing
itself in a repressive light,

In conclusion, it appears the deep-seated notion
that the educational process should be kept free of any and
all controversy, flavored with some overly zealous patriot-
ism, stimulated the twin reactions of psychological and
physical coercion by members of the system against its non-
conformists.

The preceding incidents have been narrated from the
student's viewpoint, but no evidence was uncovered damaging
the credibility of the students, In fact, it is true that
Guinn Peterson, Ross! Mother, did suffer what she feels was
a totally unjustified and undesirable job transfer, and his
sister, a college honor student, was unable to acquire a job
in the Des Moines school system., On the other hand, people
like Velma Cross, who threatened Chris Eckhardt with
unfavorable college recommendations, appear headed up the

ladder of success in the system,
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- It must be emphasized that exceptions to the above
attitude existed within the system, A good example of this
is Vera Tarman, who suspended Mary Beth to herself rather
than to the downtown administration, and refused to give her
accumulated detentions for absences. ©She explained to the
Tinkers that she had Quaker relatives and very much admired
Mary Beth for "witnessing" to her convictions. 1In spite of
this, economic pressure rendered her unable to do other than
follow orders., She did not stand alone, either in her

sympathy for the protestors or in her economic repression.

The School Board Meets
The Des Moines school administration in 1965 was
authorized by Chapter 274, Code of Iowa, 1962, This Chapter

and Chapter 279 of the Code lay down the powers and duties
of the Des Moines School Board, composed of seven directors,
elected by the general public., Established as a body its
members have no authority to act individually on school
matters even though one is designated by the board as its
president. The School Board is responsible for appointing a
superintendent, in this case, Dwight Davis, Under his
Jurisdiction exists a division between elementary and
secondary school administration. The previously mentioned
Raymond Peterson was the Director of Secondary Administra-
tion, and all the principals and teachers concerned with the

black arm band situation came under his administration.
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The Board found itself split into two camps through-
out the arm band situation. Favoring the students' position
were Arthur Davis, a liberal attormey and the only Jewish
member of Board, and Robert Keck, young, liberal and a
Methodist minister. 1In opposition to the students stood the
president, Ora Niffenegger, extreme right-wing attormey and
former college administrator, Siding with Niffenegger were
three conservatives, John Haydon, district manager of an
electric shaver company, George Caudill, children's physi-
cian, and Merle Schlamp, retired junior high school admin-
istrator., Though not as easy vo typecast, Mary Grefe,
housewife and former teacher, former president of the League
of Women Voters, and wife of a local attorney, would cast
her lot with the anti-student group.

The problems of authority in the school district
were much the same as in any other bureaucratic organiza-
tion. Technically all final authority resided in the Board,
but realistically most of it rested with the superintendent
or with the director of secondary education and the prin-
cipals, This situation was brought into the open with
Arthur Davis'! public claim that "the superintendent and
other administrators keep board members out of policy deci~-

sions ("School Board," Des Moines Register, December 22,

1965)." Later Davis recalled "being able to get along on

pencil and paper matters, but the arm bands was a different
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issue, much too important for the Board not to have had a
say from the begimming (May 29, 1971)." In spite of his
views, the students would accomplish little change in the
educational system's behavior by the issue coming before the
board.

A basic inconsistency exists when an organization
refers to an incident at one stage as trivial, then resorts
to a secret meeting (in itself an illegal act) to resolve
it. The school Board's initial reaction was voiced through
Ora Niffenegger's very vocal expression of both support for
the ban and the lack of importance of the issue. Although
lacking the authority to act alone, he created the public
impression that he did, and furthermore, no member of the
School Board came publicly forward to denounce his action,
even though opposition to Niffenegger's position was
expressed privately by some Board members to those involved
in the arm bands protest.

The Board!s first collective action took place on
Tuesday, December 22, during a regularly scheduled meeting.
The students were represented by Craig’Sawyer on behalf of
the Iowa Civil Liberties Union, whose board of directors had
released the following statement on Friday:

In connection with the present prohibition against
the wearing of black arm bands in the Des Moines
Public Schools, the Iowa Civil Liberties Union
expresses regret that students have been suspended

for using what is otherwise a permissible means of
expression,



While the Iowa Civil Liberties Union recog-
nizes the interests of the school in protecting
the educational atmosphere of the school, a com-
plete prohibition of such activity is unfortunate.
It is hoped that the School Board will review
the action of the school administration and in so
doing fully recognize and protect the students!
right to freely express themselves, even though
the subject matter is controversial or concerns
an unpopular point of view (December 17, 1965).
Thus, taking the position the suspensions were a violation
of the students! "freedom of speech," Sawyer demanded that
the students be reinstated.

In the meantime, the public was becoming more con-
cerned., This was exemplified by a Saturday letter from the
board of elders and deacons of the Bethel Baptist Church to
Niffenegger expressing "their deep appreciation for your
firm stand in discouraging the use of public school facili-

ties and school time for black arm band and other demonstra-

tions ("Arm Bands," Des Moines Register, December 19, 1965). %
The School Board had you to take a stand,

On Sunday a meeting was held at the AFSC house to
map out a strategy for fighting the suspensions. Present
were the protestors and many sympathizers, including area
college SDS representatives., More detailed discussion took
place concerning the reaction of the coaches, fellow stu-~
dents, and faculty members to the dissenters,

Additionally two issues were confronted, the first

concerning whether legal action was warranted and, if so,
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when it should be undertsken. According to Cralg Sawyer, it
would be very unlikely for the School Board to overturn the
administrators! decision, but legal action should not be
taken "until after they turn you down." He was also quoted
as saying that "a free speech issue is involved," but "I
doubt that the School Board realizes that they have to fol-

low the Constitution ("Dispute Over," Des Moines Register,

December 20, 1965)." Sawyer's advice regarding legal actipnv
was heeded, providing additional evidence the students N
attempted to use all channels of remedy before going to court.
The second issue of debate concerned a proposal by
Donald Siano, an Iowa State graduate student and SDS member,
to picket the School Board's offices on Monday. This was
defeated with the consensus feeling that the School Board
should have every opportunity to over-rule the suspensions
before being picketed, However, no decision was made about
picketing the meeting itself, with Sawyer commenting that "a
demonstration was 0.K. . « « but demonstrate lawfully. I
don't want to bail you out of jail (Tinker, December 19,
1965)." SDS members Joe Knock, Gregory Calvert, Linda
Tomlinson, Robert Anderson, Don Siano, and Glen Meredith
along with Billy King of the Community Union Improvement
_Project did demonstrate outside of the meeting on Tuesday,
Approximately 200 persons, including students and

adults, packed the School Board meeting on Tuesday night,
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and emotions were at a fever pitch. Both national tele-

vision (CBS) and newspaper (New York Times) coverage were

present for the affair, With debate pitting student free-
dom versus school discipline, board meﬁber Caudill asked
Sawyer "if he would support a student'’s freedom to wear a
Nazi arm band.," Sawyer replied, "Yes, and the Jewish Star
of David and the Cross of the Catholic Church and an arm
band saying 'Down with the School Board! ("School'Board,"
Des Moines Register, December 22, 1965)." In simplified

manner the debate had gone to the heart of the issue,
Arthur Davis, the only Jewish Board member, later admitted
that "with all my hate for the Iron Cross, I would still
defend the right to wear it in school (May 29, 1971)."

The School Board in a l-3 decision upheld the ban
until further study could be undertaken, Only Mary Grefe
sided with Davis and Keck in an attempt to decide the com-
plete issue at this time. However, she refused to comment
on the arm band policy itself. The next scheduled meeting
of the Board was set for January 3. The reaction of the
protestors to the decision was typified by Leonard Tinker!s
statement: "The children have attempted to follow the
school system's ordinary procedures, but the ordinary chan-
nels are not capable of making a decision ("School Board,"

Des Moines Register, December 22, 1965).,"
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On Friday, December 31, the seven members of the

Board and Allan A. Herrick, the Board!s counsel, ate lunch
and spent 3% hours in a private meeting room at Hotel
Savery, The meeting, in conflict with a 1955 policy deci-
sion against secret meetings, was publicly denied by Nif-
fenegger., Later recanting his denial, Niffenegger stated
that the denial was "a play on words,"™ A reporter "“asked
me if there was going to be a meeting, and I said 'no!
(because) the meeting had already been held., I wasn't going

to volunteer anything ("Board Hears Attorney," Des Moines

Register, January 3, 1971)." The remainder of the Board did
not attempt to deny the meeting, but sought to defend it
principally because personality problemns were a major topic
of discussion,

Although denied by some Board members, the press
reported the Board would uphold the ban by a 5-2 vote, with
Davis and Keck dissenting. Davis later commented, "I was
astounded to see the decision going this way. I was
appalled that so many people were opposed to what I consid-
ered a basic civil liberties position (June 8, 1971)."

On Monday, an open meeting of the Board brought the
students' attempt to seek redress within the educational sys-
tem to a conclusion. This meeting was as jammed and contro-
versial as the previous one; however, some different elements

were being added to the issue on behalf of the students,
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First, the Board was ﬁow under attack for holding
the secret meeting as exemplified by a letter from the
League of Women Voters to Niffenegger voicing severe objec-
tions to the meeting. Second, the ACLU was being repre-
sented by Louise Noun, its chairman, rather than by Sawyer,
although Sawyer was at the meeting as a representative of
the students, All was to no avail, since it was apparent
that no strategy could accomplish changing the Board's mind,
and the last hope for remedy outside the courts was thus

exhausted,

The News Media Spesaks

The news media coverage of any event is generally
considered to play a role in the environmental reaction to
that event. In Des Moines there are two dally newspapers,
the Register and the Tribune, both owned by Cowles Publica-
tions and both expressing the same editorial policy, even
employing the same editorial writers,

The protestor's reaction to the newspapers! coverage
was typified by statements such as the following one
expressed by Craig Sawyer: 'You have produced atAleast
twenty-two news articles in the local paper alone, some of
them rather lengthy, and including thirty-five pictures,
Also in the local papers there were three editorials which

were generally favorable, and at least thirty-three letters
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to the editor, twenty-two for the arm bands and eleven
against (Eckhardt, 1969, p. 495)."

The oft-expressed view that the papers were gen-
erally favorable to the students appeafs to ignore several
factors., For example, the managing editor of the papers
admittedly took the position that school administrators
should have complete discretion in these manners, This view
was well known by the editorial staff, and even if it was
not forced upon them, it is easy to imagine the possibility
of covert influence., It is true that this position was
balanced by editorial writers such as Gil Cranberg, the
representative from Iowa on the national ACLU board of
directors, who took a pro-civil liberties position regarding
the students,

A second problem concerned the factual coverage of
the events, Each of the first eight articles strongly
emphasized the role of the SDS, lending credence to the
School Board's trial defense that the protest was a con-
spiracy perpetrated by the SDS and the communists. The
coverage made little attempt to explain that the students
were acting individually,

Poor factual coverage also led to an editorial
policy which was unfavorable to the students, A good exam-
ple of this concerned the meeting of Thursday, the sixteenth,

closed to the press, but with a statement released to Jack
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Magarrell, news reporter for the Register, Explicit in the
release were the attemﬁts to negotiate with the Board by
Ross and Bruce, An article by Magarrell on Priday was
mostly concerned with the dismissals and responses from
Peterson and Niffenegger with little attention given to the
release by the students. The significance of this was shown
in a Sunday editorial against the ban, but admonishing the
students for not attempting to negotiate.

A further repercussion arose from the reliance of
the School Board'!s trial defense upon the newspaper accounts
when trying to reconstruct the sequence of events, This
resulted in confusion by witnesses such as John Tinker's
confusion between the Thursday and the Sunday meetings,

This resulted when things that had first taken place on
Thursday were first related in Monday'!s paper, giving then
the appearance of having originally occurred on Sunday,

When confronted with this evidence at the trial six months
later, John was forced to accept it, although it was errone-
ous. All in all, to categorize the ncwspaper coverage as
generally favorable to the students appears to be a mislead-
ing description of the papers! position,

Extensive coverage of the arm bands dispute was
given by the three Des Moines commercial television sta-
tions, WOI, WHO and KRNT, representing the three major net-

works. No problems were experienced because of this
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coverage, and a possible advaﬁtage was gained when Paul
Rhodes of KRNT interviewed Leonard Tinker and Ora Niffeneg-
ger on the "People's Press Conference." 1In a confrontation
between the two, there was little doubt that Tinker made the
better impression. In conclusion, it appears fair to say
that the students were not damaged by the media, although

they may not have been helped as much as possible.

Conclusion

Chris Singer returned to school without an arm band
on Monday, December 20, and Bruce Clark followed suit two
Mondays later, When the Board's decision was reached, the
ranks of the defiant were thinned to three, Chris Eckhardt,
and John and Mary Beth Tinker. An understanding of why so
few protestants remained is aided by a realization of the
megnitude of the act these students were committing in its
time perspective. In 1965 public expression of protest
against the war was still a fairly radical act by anyone,
and for high school students to engage in illegal activity
was much more drastic.

The right to dissent is usuvally considered a sig-
nificant means for preserving the principle of democracy
within a majoritarian, representational system., In the
United States, this right is legally based on the First
Amendment rights of speech, press, assembly and petition.

It's purpose is to bring about change through "political



79
education." Thus, justification of dissent within a demo-
cratic polity comes from the right of any citizen to attempt
to influence policy by working for change within the system,

In the students! case, they found themselves con-
fronted with an authoritative declaration that the tactic
they planned to use as an expression of their demand was
considered outside the framework of legally acceptable
behavior., Justification of civil disobedience in this case
rests on the premise that it was the last resort the stu-
dents had to participate in the democratic system in order
to influence change in the policy of the United States
regarding Vietnan,

The students began their protest as a "moral"
endeavor, expressing their moral conviction concerning the
pight" policy needed in Vietnam and hoping this expression
would lead to political change. John Tinker explained at
the trial that "it is important to me, because I morally
think it is wrong when people are getting killed." His pur-
pose in wearing the arm band was to express his moral con-
victions politically. "I wanted students and everyone eise
to know I was wearing it," he said, "and I welcomed qQues-
tions at school while I was wearing it . . . I would have
hoped to have influenced public opinion about the matter of

Vietnam and to call attention to it; to influence people to
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believe as I did about it (Trial Record, Tinker v. Des

Moines, 1969, pp. 22-23.

It is difficult to determine at what time,.but later
the protestors found themselves shifting from a moral-
political position on the substantive issue of Vietnam to a
legal-constitutional position on the procedural issue of the
right to dissent, This doesn't mean the students were
personally any less concerned about Vietnam, but 1t does
imply that by returning to school without the arm bands they
had become predominately concerned with their constitutional
rights to the neglect of their claims regarding the war,
John would later wonder if the demonstration would have been
more significant if he had continued to wear the arm band
until the courts upheld his right to do so and, thus, con-
tinued to demonstrate his dissent against the war. Once
they gave up the arm bands, there were few means to politi-
cally educate the public about Vietnam, since, as we shall
presently see, the litigation strategy was concerned with
the civil libertarian question of the right to dissent,

rather than a substantive concern with Vietnam.



CHAPTER Iy

INPUTS: STUDENTS AS DISADVANTAGED
LITIGANTS

It is 1dle to talk about civil liberties to people
who were systematically taught in adolescence that
they had none; . . . and it is sheer hypocrisy to
call such people freedom-loving (Friedenberg,

1965b, p. 23).

The most effective act of political education is
likely to be the one that attracts the most attention., The
students exhibited an awareness of this fact through their
statements acknowledging their desire for everyone to know
why they were wearing the arm band, Evidence of the magni-
tude of this awareness was displayed in their attempts to
coomumicate their decision, especially in the notification
of a national pesace organization,

A common supposition is that the newsworthiness of
any protest activity is related to the amount of conflict
with authority displayed in the event, Some analysts have
ventured the hypothesis that conflict in the arena of stu-
dent protest is often the result of the reaction of authori-
ties in shppressing what are considered by the dissidents to
be legitimate acts of dissent (Silberman, 1970, p. 340).

In the immediate case, the school system was most
helpful in bringing attention to the student!s protest,

responding in the most repressive manner possible by

81
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eliminating the student'!s right to make their demand. In so
doing the school system became responsible for shifting the
focus of dissent from governmment pollicy in Vietnam to school
policy in Des Moines., The action of the school system also
resulted in an escalation of the amount of attention focused
on the event, and, at the same time, by forcing the students
into the courts, they provided the students an open forum to
voice grievances toward the new focal point of dissent,
school repression., The question before us is whether there
existed a higher probability of success for the students

before the judicial system than before the school systém.

Two Theories of Input

In order to more coherently examine the students!
litigation, 1t is framed in the light of two compatible
theories of interest articulation. The first, applicable to
the more general political system, is David Easton's cate-
gorization of inputs into demands and supports (1965). The
second, &n application of input analysis to the judicial
system, is Richard Cortner's division of litigants into
aggressive and defensive categories (1968). It appears that
Cortner's theory is more directly related_to this analysis,
but an understanding of Easton's analysis helps to under-
stand the resemblence judicial policy inputs have to those

of the more general political system,
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Any system functions in an environment including
many other systems; for example, the educational system is
found in the environment of the judicial system, and vice-
versa, All systems are subject to the forces exerted by the
changing conditions going on in the surrounding environment,
Environmental needs, wants, resentments, and expectations
are generated into inputs of demands and support. Easton
describes these inputs as "summary variables that concen-
trate and mirror everything in the environment that is rele-
vant to political stress (1965, p. 61)."

Inputs of demands and support thus form the linkage
of the different types of environmental disturbances to the
system, A want or a need is converted into a demand and
then transmitted into the system, When this demand is con-
verted into an output the amount of satisfaction with this
output is measured as specific support, Specific support is
combined with a more diffuse support consisting of gen-
eralized attitudes favorable to the overall system rather
than those associated to a particular output, The goal of
the system is to resolve demands so that support will be
maintained above some minimal level, thus alleviating a
. primary source of stress, The expression of demands in the
judicial process is the focus of analysis in this section.

Demands on the general political system are varied

in nature, encompassing tactics from a passive letter to an
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active demonstration, In the judiclal process the primary
tactic of demand is the use of litigation.

Many of those engaging in litigation do so as an
integral part of a general program to influence government,
Others, however, are unable to achleve their goals--even
partially~-through demand tactics such as lobbying, voting
or letter writing, Either temporarily or permanently, liti-
gation becomes essential for the achievement of any of their
policy goals., Cortner refers to these individuals or groups
as "disadvantaged litigants (1968, P. 287)."

Disadvantaged litigants can further be distinguished
according to their tactics in approaching the state of con-
stitutional law., A "defensive" litigant demands that exist-
ing constitutional policy be applied to his situation. An
"aggressive"” litigant demands a new, creative interpretation
of constitutional policy, since the prevailing policy is
unfavorable to his interests, The primary distinction is
that the defensive litigant seeks the stability of consti-
tutional policy, while the aggressive litigant pursues
change (Cortner, 1968, p. 288).

Tinker as Litigant

The litigation in Tinker v. Des Moines (1969) pro-

vides an example of a disadvantaged litigant, aggressively
seeking change in the prevailing constitutional policy.
That students were disadvantaged in 1965 is beyond doubt,
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They had no participation in either the educational or -
political decisions affecting their lives., Since students
were disenfranchised it is doubtful that elective office-
holders in the executive, legislature, or on the school
board would be susceptible to lobbying attempts on their
behalf.

In his testimony, Ora Niffenegger, President of the
Des Moines School Board, stated:

I also, when they told the purpose of the meeting--
they had explained to me--which was the opposition
to the United States policy in Vietnam, I expleained
to them the best I could that I thought they were
taking the wrong way out, that we had in this coun-
try of ours a well defined way in which to handle
this matter and that was if they didn't like the
way our elected officials were handling things, it
should be handled with the ballot box and not in
the halls of our public schools (Trial Record,
Tinker v. Des Moines, 1969, p. L9),

Clearly this distorted reality, since none of the
students possessed this method of remedying things.
Besides, since when has the ballot box been an effective
remedy for a minority pésition? Thus, if they were going
to make demands upon the system the courts offered the stu-~
dents their only resort,

The 1965 constitutional policy concerning freedom of
expression for students was almost non-existent, The Court!s

only positive statement on this subject was West Virginia

Board of Education v, Barnette, a 1943 case allowing inﬁer-

pretation on freedom of expression grounds..
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In Barnette the Court upheld the proposition that
" school officials cannot compel an affirmation of political
belief (compulsory flag salute) from students., Justice
Robert Jackson expressly based ths Court's decision in
Barnette on freedom of expression rather than freedom of
religion grounds. To Jackson "it 1s now a commonplace that
censorship or suppression of expression of opinion is toler-
ated by our Constitution only when the expression présents a
clear and present danger of a kind the state is empowered to
prevent and punish." He continued, "Nor does the issue as
we see it turn on one's possession of particular religious
views . . o (1943, pp. 334-35)." However, the confusion of
the interpretation of this case as a freedom of religion
case, probably because it involved the Jehovah!s Witnesses,
an unpopular religious minority sect, appears to diminish
its precedential vsalue,

The lower court situation was Just as bleak for
students. A good illustration of the judicial approach to
student rights was found in the majority opinion of the
U. S. Court of Appeals for the Second Circuit in Steier v,

New York State Education Commi.ssion:

Education is a field of life reserved to the indi-
vidual states, The only restriction the Federal
Government imposes is that in their educational
program no state may discriminate against an indi-
vid?g% because of race, color, or creed (1959,

Pe
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Steier had been placed on probation for.writing two mild but
bitter letters to the President of Brooklyn College. He
proceeded to relate the story of his probation in the campus
newspaper, and was subsequently expelled., On appeal, the
Supreme Court refused to review the Steier case by denying

certiorari (Steier v, New York, 1960),

Then in 1961 a group of Alabama State College stu-
dents conducted a sit-in after being refused service at a
Montgomery lunch counter. They continued the demonstration
through speeches, mass marches and hymm singing at the State
Capitol over the next few days, This activity resulted in
the State Board of Education handing out nine suspensions
end twenty probations to the students, all without hearings,
In fact the students were not even informed of the grounds
for their suspension.

The students went to court., Unsuccessful at the
District Court level, they achieved a monumental victory for
student procedural rights in the Court of Appeals, In
effect, a 2-1 judgment of the Court held that college stu-~
- dents were entitled to a form of due process. Although
there was "no requirement of a full dress hearing," at least
"the rudiments of an adversary proceeding" must be provided

(Dixon v. Alabama Board of Education, 1961, pp. 158-59)., It

should be understood that this case concerned neither high

school students nor freedom of expression. The importance
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of the case was.its recognition that students (at least col-
lege students) required some procedural safeguards in their
relationship with administrative discretion.

It was this vacuum in constitutional policy that
forced the Tinkers and the Eckhardts to be aggressive liti-
gants. Existing policy concerning freedom of expression

(with the single, misunderstood exception of West Virginia

v. Barnette (1943) had never been applied to students, and
the creation of a new constitutional policy had been sought,

In effect Tinker v, Des Moines (1969) must be considered a

plece of path-breaking litigation.

ACLU Intercedes

The students immediately confronted a problem in
their decision to pursue litigation. They neither possessed
legal expertise nor the money to employ such expertise,

This is a primary condition justifying the ACLU as a polit-
ical interest group "lobbying' the judicial system on behalf
of disadvantaged individuals or groups whose personal
liberties have been placed in jeopardy.

The ACLU was founded in 1920 as aﬁ outgrowth of the
National Civil Liberties Bureau, itself a radical off-shoot
of the anti-war group, the American Union Against Militarism,
Its founder and chief architect was Roger Nash Baldwin, an
ex-Ivy Leaguer working as & social worker in St. Louis,

Starting with a handful of individuals, the impact of the
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ACLU was at its greatest in times when civil liberties were
most threatened. The decades of the 1920's and 1950's, when
YCommunist scares" were at their peak, were the most influ-
ential in its growth. In 1965 the ACLU possessed a National
headquarters in New York, a Washington office, and a new
Southern Regional office in Atlanta. There were also
thirty-five affiliates and numerous local chapters with a
membership reaching 75,000, including lawyers, educators,
journalists and social workers, among others,

The ACLU was neither a newcomer to the area of aca-
demic affairs nor was it merely a litigational group., ACLU
contributions encompass both the research of a broad variety
of problems and the informal and officially recognized
lobbyihg of public officials as well as its litigational
activities,

As early as 1941, it had surveyed the restraints
upon student freedom on the country's campuses. A 1949
study attempted to equate basic student and faculty rights,
setting forth the hypothesis that the freedom to learn is as
essential to an atmosphere of academic freedom as the free-
dom to teach.

The emphasis of the ACLU's role as a guardian of
student rights was as an agent of negotiation, both directly
and through publicity, as well as through the use of litiga-
tion. In 1965 it was involved in research designed to
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ascertain the extent of c¢ivil liberties to be advocated for
high school students. The ACLU at that time was more con-
cerned than most educational interest groups with the civil
liberties of students.,

Ideally the ACLU is unconcerned with the ideology of
those it represents, and it is most noted for its defense of
extremists, both left and right. According to Baldwin, the
official position of the ACLU was that constitutionally and
morally anyone has the "right to express any opinionAon any
subject at any time." He also contended that "any person
had the right to advocate anarchism, revolution--assassina-
tion-~'and even the advocacy of murder, unaccompanied by any
act, is within the legitimate scope of free speech' (Johnson
1963, p. 178)."

The result of statements such as these was the per-
petuation of a myth of the ACLU as an omnipotent organiza-
tlon ever ready to leap into the foray when someone--no
matter how obnoxious--was being done in by injustice, Trus,
no one strikes fear into the heart of evildoers like a
volunteer lawyer, but one ACLU Board member anonymously pre-
ferred to characterize his organization as "a ragtag bunch
of prima donnas, always saying they are going to do some-~
thing, but never getting it done."” The truth of the ACLU
lies somewhere between these two extremes. In fact each

affiliate seems to possess its own personality.
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In 196l the Iowa Civil Liberties Union (ICLU), head-
quartered in Des Moines, had yet to undertake a defense of
anyone of a controversial nature, The organization was
almost lifeless when Gil Granberg and dther members of the
Board of Directors persuaded Louise Noun to take over as
chairman.

Louise Noun was economically well off (Younkers
Department Store heiress), with a good education (Masters in
Art History at Radcliffe), and had spent most of her life
trying to find something useful to do with her time. She
was a moderate feminist, a member of the National Organiza-
tion of Women, and the author of an historical survey of the
Women's Movement in Iowa (1969). she had also been an
officer in the League of Women Voters.

During 1965, the ICLU was approached about taking a
case involving draft card burning. The situation was touch
and go, with many people feellng the case was too contro-
versial to handle, but a decision to take the case because
the draft card burner, Stephen Smith, couldn't get a lawyer.
The ICLU was not that enthused about the substantive nature
of the issue, A similar tendency to avoid controversy also
seems to have characterized the ICLU!'s action throughout the
arm band litigation.

According to Léuise Noun, Leonard Tinker called the

ICLU before the students wore the arm bands, and she
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informed him that it was very uncertain if the ICLU would
represent them, The students wore the arm bands anyway, and
the ICLU did put out a statement in defense of the students.,
The statement was a group effort, sincé no individual member
was willing to accept the responsibility.

Craig Sawyer, a Drake law professor, had defended
Stephen Smith and was the most knowledgeable constitutional
lawyer in Des Moines. Having been present at the students!
meetings, he appeared the obvious choice for their defense,
However, he had fallen into disfavor with the ICLU Board of
Directors because of what Noun terms his "extreme, erratic
behavior (May 30, 1971)." This behavior, exemplified by his
"down with the School Board" statement, failed to confoxrm to
the conciliatory modei adopted by the ICLU. Sawyer was thus
eliminated as a possible defense attormey for the arm bands
case.

The conciliatory position of the ICLU can best be
understood by examining the relationship of the School Board
and the ICLU Board of Directors, The members of the School
Board and the ICLU were friends, neighbors, and business
partners, For example, Val Schoenthall, on the ICLU Board
of Directors, and Art Davis, a member of the School Board,
Wwere law partners, Thus, an attack on the School Board was
not an attack on some unknown enemy, but on an establishment

to which most of the ICLU Board of Directors belonged.
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For whatever reason, Craig Sawyer was removed
through the politic maneuver of replacing him with the
President of the ICLU at the second School Board meeting,
Meanwhile, Leonard Tinker called Louise Noun, primarily to
determine if the ald of the ICLU was contingent upon there
being no demonstrations at the school board meetings. It
was not, and the representation of the arm band students by
the ICLU was formalized but without the services of an
attorney.

Into this breach stepped Dan Johnston, a 27 year old
local attorney, not long out of Drake Law School, Johnston
had formerly been a staff member of the National Student
Association (NSA) and still retained an interest, but little
knowledge, of both civil rights and educational affairs,
Sawyer had known Johnston as a student libertarian at Drake,
and thus recormmended that Johnston take the case.

At the time he was appointed counsel, Johnston was
on the way to a political career., The potential public
exposure of the arm band case was obvious, The local papers
had been running articles continuously and the national
media had picked up the story. For someone who had served
as an assistant state attorney general, was serving as a
state legislator, and during the case would run for Iowa
attorney general, the publicity potential of the case must

have been apparent,
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However, Johnston!s motives were not so political as
they were rooted in a philosophy of clivil libertarianism.
According to John Tinker, Johnston had his "head" in the
right place and really worked to obtain victory on the civil
liverties issue. Louise Noun remembers Johnston as inex-
perienced, but possessing a philosophy of civil liberties so
favorable to the students it made up for a lifetime of
research,

Dan Johnston had received a typically technical
legal education at Drake wlth almost no social or civil
liberties legal orientation. His background did not even
include a lmowledge of Title 42, U, S. C.,, Section 1983, the
jurisdictional basis for filing a civil liberties complaint
in a federal district court. Craig Sawyer provided this
information along with copies of his brief in the draft card
burning case and other valuable assistance throughout the
trial.

Johnston also had some financial problems. Not long
out of school, his law practice was not yet off the ground,
and his political career was far from paying off, The ACLU
is supposed to provide free legal advice for its clients,
but in this case Louise Noun and her brother saw fit to
anonymously donate $500 to the cause so that Johnston could
get his affairs in order,
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Round One: The Trial

On March 15, 1966, Johnston filed a complaint in the
U, S, District Court for the Southern District of Iowa, on
behalf of the students and their fathefs acting as next best
friends. The complaint, filed under Title 42 U, S. C.,
Section 1983, requested an injunction preventing the defend-
ant School Board, appropriate administrators, principals and
teachers from forbiding the students from wearing the arm
bands, The complaint also sought $1 nominal damages, Title
42 U, S. C., Section 1983 provides for civil suits against
any person acting under "colof of any statue, ordinance,
regulation, custom or usage" who deprives a citizen of his
constitutional rights.

Johnston carefully prepared the case for the Dis-
trict Court, realizing that most cases are decided at this
level, The District Court is at the bottom of the hierarchy
of the federal court system, with the Court of Appeals next
highest, and the Supreme Court at the apex, The District
Court functions as the trial court in a system that guaran-
tees trial on the facts and at least one appeals hearing.
Thus, in situations where cases make it to the Supreme
Court, the trial court plays an important role, since it
provides the only official transcript of the facts in the

case,
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The District Court covering Iowa was composed of
three judges, one for the Northern District, one for the
Southern District, and one rotating between the two,
Johnston was given no chance of choosing his judge, since
Roy Stephenson, the regular Southern District judge, and
Wiliiam Hanson, the rotating judge, alternated all but
criminal cases which Stephenson took. When the students!
number came up, they drew Stephenson as their trial jJudge.
No matter which judge they drew, Johnston would have been
confident when he took his case to District Court., He had a
gocd constitutional argument and an opposition that would
probably emphasize the repressive tactics of the School
Board.,

Johnstonts opposition in the case was an o0ld tradi-
tional Des Moines law firm, headed by Alan A, Herrick,
Herrick and a junlor partner in the firm, Phillip Louvrien,
would be the only active counsel on behalf of the Board,
with Herrick the controlling attormney. It was Herrick who
met with the School Board at the infamous secret meeting,
essentially advising them that the school authorities had
total discretion in the matter, -

Even more important to the case was Herrick!s view
of student dissent as a Communist plot, Johnston began to
perceive that this would be Herrick's principal tactic while

taking the pre-trial depositions, Depositions are informal
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statements by each sides'! witnesses which clarify their
testimony and speed up the judicial process, At the deposi-
tion gathering discussion became very heated primarily
because of Herrick's contention that Léonard Tinker was a
Communist. The situation deteriorated to the point where
Johnston and the petitioners were either forced to leave or

continue to suffer this type of abuse, They left.

The Argument

Testimony and argument before Judge Stephenson took
place on July 25th and 26th, 1966. At the trial Herrick!s
argunent was almost entirely based on the supposition that
the arm bands were sponsored by the Students for Democratic
Society with the aid of the Women's International League for
Peace and Freedom and the American Friend!'s Service Commi t-

tee. This position, remarkably similar to a Readers Digest

article by Eugene Methvin (1966), contended that the SDS was
Communist inspired and therefore the demonstration was part
of a conspiracy to overthrow the body politic through dis-
ruption of the educational system., Methvin's article relied
heavily upon a report by the Senate Operations Internal
Security Subcommittee (1966) headed by Senator Karl Mundt,
an ex-McCarthyite. The report claimed that national teach-
ins and other demonstrations had been infiltrated by Com-

nmunists,
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Herrick introduced the petitioner's previous anti-
war activity as evidence, supporting this with the evidence
that the SDS had been active participants in the activity
leading up to the wearing of the arm bands. He simply
assumed that the SDS was Communist inspired. A corollary
assumption was that dissent to policy in Vietnam prolonged
the war by lending support to the North Vietnamese who would
as a result conceive of the U, S. as divided and unable to
maintain a sustained war, This type of argument had tre-
mendous political appeal at the time,

In October, 1965, Attorney General Nicholas Katzen-
bach, commenting on the anti-war agitation, implied that

"there are some Comnmunists involved in it., We may well have

some persecutions (New York Times, October 18, 1965, p. 1)."
Prosident Johnson also said that "even well-meaning demon-
strators can become victims of Cormmunist exploitation (New

York Times, October 19, 1965, p. 1)." This type of criti-

ciam escalated when J. Edgar Hoover admitted that the
Attorney General had ordered the FBI to investigate Commun-

ist infiltration into the SDS (New York Times, May 5, 1966,

pp. 1-2). In this type of atmosphere a McCarthyite argument
could well win the day. In cross examination, Herrick
dwelled on Leonard Tinker, hoping that the AFSC!'s pacifiam
would be so closely identified with Communism that Judge

Stephenson would buy the Communist conspiracy argument,
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Additionally, Herrick attempted to show that the
Tinkers and the Eckhardts had pushed their kids out the door
wearing the arm bands. This is a typical anti-student
rights argument in that it infers that youth does not have
the maturity to make these decisions, An example of the
logic behind this argument was displayed in Chris Eckhardt!s
testimony that Velma Cross had informed him that'he was too

young to have many views (Trial Record, Tinker v. Des Moines, -
1969, p. 34).

It was at this point that the petitioners and
Johnston were confronted with their only conflict throughout
the litigation. Lorena Jean Tinker was very upset that
Johnston had failed to rebut the explicit accusation that
Leonard Tinker was a Communist. Johnston's tactical deci-
sion was that rebuttal of the charge could only lend it more
credence, However, Johnston's tactics were geared to a
covert rebuttal of the facts of this argument, since he
sought to place the arm bands dispute in the framework of
the principles of the AFSC and the Unitarian Church, rather
than mentioning SDS and WIL.

John Tinker recalls that the plaintiffs "were well
trained as to what to say (June 16, 1971)," even to the
extent of substituting the Quaker term "“witness" for "demon-
stration.” 1In such a manner Johnston hoped to bolster his

basic argument that this was a simple matter of
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constitutionally protected expression with neither evidence
of disruption nor intent to disrupt.

Johnston also sought to introduce evidence into the
record showing that the arm bands were selectively and dis-
criminatorily banned, Never mentioned as such, this appears
similar to an "equal protection! argument., Johnston was
able to get defendants Donald Blackman and Richard Moberly
to testify that other symbols such as the Iron Cross and
political buttons were worn at school and that the regula-
tion was not directed at these (Trial Record, Tinker v, Des
Moines, 1969, pp. 4L, 51).

Additionally, he obtained the following testimony

from the Director of Secondary Education, Raymond Peterson:

Q. (Johnston) Was the regulation as it was pro-
mulgated specifically related to the wearing
of the black arm bands?

A, (Peterson) It was at this time, this particu-
lar meeting, yes.,

Q. Was there anything said about wearing them as
regards the war in Vietnam?

A, The objection to the policy that the United
States Govermment was carrying out as to
Vietnam was the purpose (Trial Record,
Tinker v. Des Moines, 1969, p. 46),

The crux of this testimony was that the ban was aimed
particularly at the arm bands because of the lssue being
protested,

In addition to the constitutional arguments,

Johnston attempted to rebut the argument that the parents
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were the perpetrators of the students! dissent. He placed
each student on the stand and elicited statements that they
acted on individual conscience fully aware of what they were
doing. According to all present, the students performed

beautifully, even though Chris had a cold (Noun, May 31,
1971). '

A Helping Hand

In the school year following Freedom Surmer, 196l,
Black high school students in the town of Philadelphia and
the county of IssaqQuena, Mississippi, were engaging in
activity that was to have important legal raemifications for
student rights. In September, 196l, students at Booker T,
Washington High School in Philadelphia wore "SNCC" (Student
Nonviolent Coordinating Committee) buttons to school with
"One Man One Vote" written on the button's perimetef. Meny
students were suspended for one week, later being allowed
to return under these circumstances, went to court., A pre-
liminary injunction was denied by the District Court and
appeal was made to the United States Court of Appeals, Fifth
Circuit.

Meanwhile, in January and Febfuary 1965, students
throughout Issaquena County wore buttons depicting a black
and white hand joined together with "SNCC" inscribed in the
margin, Many students were suspended, and approximately 300

refused to return to school after the original 20 day



102
suspension, with the result that they were suspended for the
remainder of the year., These students sought an injunction
in the District Court, and when denied relief appealed to
the Court of Appeals, Fifth Circuit.

The national ACLU sponsored both cases, decided
simultaneously on July 21, 1966, just four days prior to the
argument in Tinker v. Des Moines (1966). The decisions in

the cases, Burnside v. Byars (1966) and Blackwell v.

Issaquena County Board of Education (1966), would be passed

to Dan Johnston by the national ACLU and immediately rushed
to Judge Stephenson, reaching him before his decision in

Tinker v. Des Moines (1966).

The cases were decided unanimously by a three judge
panel, with Judge Gewin writing the opinion in each case.
In both cases, the court hela that "“the interest of the
state in maintaining an educational system is a compelling
one, giving rise to a balancing of First Amendment rights
e o o 5" but that "the school is always bound by the
requirement that the rules and regulations be reasonable

(Burnside v. Byars, 1966, p. 748)." The reasonableness of

the rule was to be determined by the guideline that expres-
sion "must substantially and materially interfere with the

requirements of(gbpropriate discipline in the operation of

the school" in order to be curtailed (Burnside v, Byars,

1966, p. 749).
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Using these guidelines, the Court of Appeals dis-
tinguished the Blackwell and Burnside cases on the basis of
evidence. Although testimony in Burnside substantiated the
claim that the buttons caused students not wearing the
buttons to engage in excited conversation, it was the opin-
ion of the court that the presence of the buttons did not
interfere with normal school activity, To show interfer-
ence the court felt that the wearing of the buttons must be
related to improper conduct on behalf of the students wear-
ing the buttons. Such improper conduct was found to have
existed in Blackwell v, Issaquena (1966).

In Blackwell, testimony was introduced showing that
the conduct of the students wearing the buttons over a
period of two or three days included forcefully pinning the
buttons upon other students, throwing buttons through school
windows and other disturbances. The court found that the
wearing of the buttons and the reprehensible conduct were
inexorably related and, thus, was responsible for a "sub-
stantial and material disruption" of the school processes,
In this fact situation, the school officials in prohibiting
the button wearing were reasonably exercising their author-
ity.

In the two cases the Court of Appeals had applied
identical principles of law, but different fact situations

led to different decisions. The decisions must be viewed as
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a glant step'forward for studént freedom of expression,
although there is some question regarding the failure to
distinguish the conduct in Blackwell v, Issaquena (1966)

from the wearing of the buttons.

The Decision

Judge Stephenson handed down a memorandum opinion in

Tinker v. Des Moines on September 1, 1966, Although the

decision was not favorable to the students, several aspects
of the opinion were important for any further litigation in
this or other similar cases,

The first noticeable characteristic of the Tinker
case was the lack of debate over the question of whether
students have access to First Amendment freedoms. It was
simply assumed that they do. Stephenson agreed that the due
process clause of the Fourteenth Amendment provided indi-
viduals protection from infringement of their freedom of
speech by the states. He then admitted that the wearing of
arm bands is a symbolic act of expression and as such fell
within the protection of the free speech clause of the First

Amendment (Tinker v. Des Moines, 1966, p. 971). At this

point Stephenson departed from both the students! argument

and the decision in Burnside v. Byars,

Stephenson emphasized that freedom of expression 1s
never an absolute right and that “school officials have the

responsibility for maintaining a scholarly disciplined
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atmosphere within the classroom (Tinker v, Des Mbines, 1966,

P. 972)." As a guide in determining when freedom of expres-
sion may be curtalled, Stephenson turned to Learned Hand's

rule in Dennis v, United States (1950) that "in each case

[?ourté] must ask whether the gravity of the evil discounted
by its improbability justifies such invasion of free speech

as is necessary to avoid the danger (Tinker v. Des Moines,

1966, p. 972)." Stephenson failed to mention that the
Supreme Court substantially modified this guideline in Yates
v. United States (1957) and has not resorted to it since.,

Stephenson then cited evidence that the nation was
plagued with controversy over the war, which was vehemently
debated in many localities including Des Moines. The plain-
tiffs had been involved in several mass demonstrations, and
the District Court had two highly publicized draft card
burning cases pending. Weighing this evidence Stephenson
applied a "pule of reasonableness" to the regulation,

Although stating that the school could not be closed
to controversy, Stephenson felt that it would be reasonable
to regulate controversy by excluding the arm bands from
school., This contradictory conclusion was reached by
admitting that although the arm bands themselves might not
be disruptive, the reactions of other students would 1ikely

disrupt the disciplined atmosphere necessary to a classroom.

Thus, "it was not unreasonable in this instance for school
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officials to anticipate that the wearing of arm bands would

create some type of classroom disturbance (emphasis added,
Tinker v, Des Moines, 1966, p. 973)." |

Finally Stephenson brushed aside the Burnside v,
Byars (1966) rule with the statement that "while the deci-
sions of the Court of Appeals for the Fifth Circuit are
entitled to respect and should not be brushed aside lightly,

they are not binding on this court (Tinker v. Des Moines,

1966, p. 274)." Although taking cognizance of the Burnside
case, Stephenson's decision was in direct conflict with the
Burnside ruling when it declared that the actions of the
school officials should not be limited to those instances
where there is a material or substantial interference with
school discipline.

The students had lost round one, but the outlook was
not as bleak for them as might be expected. There was a
strong feeling that the Court of Appeals would be more
amenable to the students! position than Stephenson had been.
Thus, there was little discussion about what to do, but
instead immediate preparations were made to appeal the case

to the Eighth Circult with the full support of the ACLU.

Round Two: Appeal

The Court of Appeals for the Eighth Circuit
anmounced on September 27, 1966, that it would hear the
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students!' case, A panel of tﬁree judges drawn from the
eight members of the Court of Appeals would hear the case,

The three judge panel heard the case in April, 1967,
and immediately announced they had re-scheduled argument
before an en banc court, meaning that the court would sit as
a whole, The rationale for this decision was that the issue
involved in the case was so important that it warranted con-
sideration by all eight judges. One of the judges on the
Eighth Circuit was Harry Blackmun, later to replace Justice
Abe Fortas on the Supreme Court.

In October, 1967, Dan Johnston went before the Court
of Appeals for a second time, but with even more confidence.,
However, his confidence was short-lived since the court

quickly handed down a per curiam opinion ("for the court"),

an anonymous generalized statement rather than a full-scale
opinion., This particular opinion presented no reasoning, .
but included in the oplnion, almost as an afterthought, was-
the following statement: "The judgement below is affirmed

by an equally divided court (Tinker v. Des Moines, 1967,

P. 988)." This would prove to be the most important aspect
of the decision for the petitioners, providing even more
reason to try for that long shot of all judicial long shots,

decision in the United States Supreme Court,
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Certiorari: The Supreme Court
Makes It's First Decision

On Januery 17, 1968, John Davis, Clerk of the
Supreme Court, received a petition to the Supreme Court for
a "writ of Certiorari to the United States Court of Appeals
.for the Eighth Circuit" on behalf of John and Mary Beth
Tinker and Chris Eckhardt, On the petition as attorneys for
petitioners were Dan Johnston and Melvin Wulf, Legal Direc-
tor of the ACLU, Wulf's appearance on the petition was a
mere formality, but it was the first overt indication that
the ACLU was now cognizant the case might be the vehicle of
an important Supreme Court decision. Dan Johnston was still
the controlling attorney, and he was responsible for the
contents of the petition.

Certiorari is a discretionary technidque used by the
Court to limit its case load. In practical application the
only difference between certiorari and appeal is the wording
used when the Coﬁrt does not desire to hear a case. Since |
most of the judicial process takes place behind a "curtain
of secrecy,™ about all that is known about the granting of
certiorari is what the justices have unofficially told us.
This has never inciuded the reasons for either denylng or
granting certiorari. What we have been told is that the
Court determines whether certiorari will be granted by the
criterion of the "rule of four." This simply means that if
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four justices feel there is a reason to hear a case, then
that case will be heard.

Certiorari is itself an important policy decision.
It is the technique the Court most often uées to set the
parameters regarding those policy areas it is or is not
willing to enter. To those seeking a policy decision by the
Court, the denlal of certiorari has policy implications,
since it effectively blocks them from obtaining a set of
values they might otherwise have obtained. Therefore, in
the instant case, denial of certiorari would be the same as

saying that students within the Eighth Circuit could not

legitimately express themselves by wearing arm bands to
school. Since it is important to achieve the granting of
certiorari, it seems reasonable that it would be useful to
know what makes some cases "certworthy" and others not., We
have, however only a vague indication of what constitutes a
Wecertworthy" case.

Technically, Rule 19 of the Supreme Court Rules pro-

vides that although certiorari is granted by the Court's
discretion the Court will look at some guideiines. Among
these are the existence of a conflict in circuits and the
ruling on an important question by a lower court which has
yet to be ruled upon by the Court., Both of these conditions
existed in the students! case, and thnston emphasized the

conflict of circuits between the Fifth and the Eighth
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Circuits, which he thinks was the principal reason the Court
granted certiorari., In emphasizing the conflict of circuits
he was also arguing that the Court was faced with an impor-
tant question of federal law yet to be decided by the Court
(Petition for a Writ of Certiorari, Tinker v. Des Moines,
1969, p. L)
Another argument contained in the petition that the

lower court had erred in its reliance on Dennis v, United
States (1950), since the Court had repudiated this decision
with its holding in Yates v. United States (1957). In con~-

clusion, Johnston suggested that the "parent-child" model of
the school be discarded in favor of a more democratic model,
It is felt that these arguments were probably important, but
the Tinker Case (1969) possessed other characteristics that
have also been considered important to the granting of
certiorari,

In the first place Tinker (1969) was a civil liber-
ties case and Joseph Tanenhaus (1963) has concluded that
this is an important cue to the Court in granting certiérari.
Additionally, Tanenhaus considered dissension on the lower
courts to be an important variable in making this decision,
In the students' case, this could have been an important
factor., Adding emphasis to this factor was the fact that
the three judge panel had ordered the case to be heard before
the Court of Appeals sitting en banc. Then the eight judges
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had divided evenly on the decision, leaving llittle doubt
that a great deal of dissension existed at this level.

For whatever reasons, on March l, 1968, the Supreme
Court granted certiocrari in the Tinker case, requesting that
all parties submit briefs and to prepare for oral argument
on October 12, 1968. There was jubilation in the students!
camp,

Arthur Davis, a member of the School Board,
attempted to convince the Board that they should withdraw
from the case and admit their error (May 29, 1971). Davis
felt this would accomplish two purposes; the saving of money
and the saving of Des Moines from the adverse publicity it
was continuing to reap., However, the Board, still heeding
Herriék's advice, would have none of this proposition,
Therefore, all parties began to prepare for confrontation

before the highest Court in the land.



CHAPTER 5

CONVERSION: THE COURT MAKES
A DECISION

Prior to the granting of certiorari counselL for the
petitioners were primarily concerned with the litigation
tactics involved in getting Tinker v. Des Moines (1969)

before the Court. Now attention had to be shifted to the
Court!s decision-making process, focusing on the best strat-
egy with which to approach the Court., 1In an attempt to
understand this strategy the briefs for the petitioners and
their amici are analyzed, along with that of the respondent.
This is followed with an examination of the judicisl
decision-making process and the backgrounds of the justices
taking part in the arm band decision, Finally, an analysis
of what the Court said in the Tinker decision (1969) is

undertaken,

Before the Court: The Briefs

Actual control of the students' case prior to the
Supreme Court level had been exercised by the ICLU, although
the national ACLU theoretically retained control. The ACLU
did not attempt to exercise control at the lower level, but
now the possibility of conflict existed., Don Johnston recog-
nized that the ICLU would financially support the case to
112
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the end if conflict over control did arise,. However, the
little conflict.arising was accepted by Johnston, and it is
reasonable to state that the national ACLU attorneys begin
to exercise primary, although not complete, control at the
Supreme Court level, Since there is a big payoff for
winning before the Court, it was only natural that the ACLU
began to exert this active influence, especially when it had
just completed a statement regarding academic freedom in the
secondary schools (1968) that was sharply in conflict with
the District Court's ruling in the Tinker case,

Immediately following the grenting of certiorari, a
commmication from Melvin Wulf informed Johnston that he
should begin preparing a rough draft of his brief to submit
to the national ACLU. Recognizing Johnston's inexperience,
Wulf had made arrangements for David Ellenhorn, a young New
York attorney with a background in civil liberties, to
assist in the preparation of the brief,

Johnston'!s original rough draft was his first
attempt at writing a brief for the Court, and he tended to
retrace the arguments stated in his petition for certiorari,
The petition is merely a statement of reasons why the Court
should hear a case; the brief on the other hand is an
advocacy of why the Court should decide the case in & cer-

tain manner, Johnston's brief was simply a reiteration of
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the argument in the petition concerning the need to uphold a
democratic model of education,
~ Johnston argued that in order to do this, it was
necessary to reject the District Court'é reasonableness rule
in favor of a guideline more consistent with the clear and
present danger policy. Johnston thought the Court would be
willing to go beyond the "material and substantial inter-
ference" guideline o% Burnside v, Byars (1966) to one based
on a “clear and present danger of a substantial evil (May
19, 1971)." However, Wulf and Ellenhorn were not very
enthusiastic over Johnston's original draft,
After numerous communiques between Johnston and
Wulf, the conflict boiled down to three propositions,
First, the ACLU was not wiliing to go as far as Johnston in
asking the Court to lay down guldelines for educational
nodels., It was felt that this would add additional fuel to
the criticism that the Court lacked the expertise necessary
to deal with matters traditionally deemed within the exclu-
sive control of educational administrators., The second
problem was Wulf!s and Ellenhorn's feeling that it was very
unlikely that the Court would go as far as Johnston advo-
cated in implementing the clear and present danger rule,
Thﬁs, it was felt necessary to present the Court with well
reasoned alternatives to this position. Finally it was

evident to Wulf and Ellenhorn that several promising
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arguments existed in addition to those originally introduced
by Johnston. .

In a final attempt to coordinate the case, Johnston
traveled to New York to personally sit down with Ellenhorn
and iron out their differences. Johnston emphasized that
his only difficulty was with Wulf, never with Eilenhorn,
Ellenhorn seemed amenable to taking a more extreme position
but Wulf, as legal Director of the ACLU, felt that compro-
mise was essential to winning (Johnston, May 29, 1971).
Nevertheless, Johnston and Ellenhorn sat down in Ellenhorn's
library-~-one of the best Johnston had seen--and pounded out
a final draft of the brief, With Wulf's approval, it was
sent to the Court where it was filed on June 1, 1968.

Johnston and Ellenhorn began their brief in the
accepted manner, citing the opinions below, explaining the
jurisdictional basis of the case, presenting the question to
be argued, and finally, including eight pages of the factual
description of the case, They then turned to the arguments
they felt would be most persuasive to the Court, dividing
them into three propositions extending over nineteen pages.

Proposition I was a direct attack upon the assump-
tions of the regulation banning the arm bands. First, they
argued that the right to free speech of public school stu-
dents in their classrooms is protected by the First and
Fourteenth Amendments, They followed with the argument that
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the regulation in question was an unconstitutional prior
restraint of speech. The initial part of the proposition
began by citing two substantive due process cases, The
first forbade states from prohibiting the teaching of a
foreign language (Meyer v, Nebraska, 1923), and the second

held that states could not prohibit a student from attending
a private school (Pierce v, Society of Sisters, 1925). The

injection of these cases 1s exemplary of a brief using any
argument, no matter how obscure, which the Court may be able
to make use of in deciding the case., It is true that each
of these cases were decided on terms of substantive due
process, but there is little doubt that the same decision
would be reached today although probably not on the same
grounds, One commentator feels it might be on First Amend-
ment grounds (Emerson, 1970, p. 600),

Additionally, Johnston and Ellenhorn invoked West
Virginia v. Barnette (1968) and paid a small tribute to

Johnston's argument that the Court should emphasize the
necessity of free speech for the young democrat!s formative

years. They then cited In Re Gault (1967), a case involving

a fifteen year old boy being sentenced to a reform school
until he was twenty-one years old after being accused of
making an obscene telephone call to a woman neighbor, The
Supreme Court, speaking through Justice Abe Fortas, ruled
that the youth had been denied basic procedural rights
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essential to his obtaining a falr delinduency hearing. In:
so holding, Fortas added that "the Bill of Rights is (not)
for adults alone (p. 1)."

In the second part of Proposition I they reasoned
that the regulation restrained silent symbolic and peaceful
speech without any evidence of "the disturbing effect" upon
which the regulation was based., The possibility of any dis-
turbance was so remote that the curtailment of the expres-
sion was an exercise in prior restraint prohibited by Near
ve Minnesota (19341).

At no time did the attorneys feel it necessary to
present the argument that freedom of speech was "incor-
porated“ into the due process clause of the Fourteenth
Amendment. The Court had origlnally stated this position
in Gitlow v, New York (1925), and Johnston felt it now

accepted the application of free speech to the states as
basic constitutional law,

Johnston and Ellenhorn then stated in Proposition II
the argument thét the application of the regulation was
unlawful., Evidence was presented to prove that although the
anticipated disruption failed to occur the students were
suspended anyway. Therefore, they were suspended not for
their disruption but for simply wearing the arm bands. It
would be hoped, the attorneys argued at length, that the
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Court would consider at the very least a guldeline such as

Burnside v. Byars (1966) as controlling.

It was in this section that Johnston's advocacy of
the clear and present danger rule foundla home, though
secondary to the substantial and material disruption guide-
line which Wulf and Ellenhorn thought would be more accept-
able to the Court. The argument was that the clear and
present danger test would provide much more objectivity than
the balancing doctrine which the District Court had applied
in the Tinker case (1966). All the standards used to
balance, gravity of the evil, improbability, and reason=-
ableness, implied a value judgment by the judge with abso-
lutely no reference to a fixed standard., "(Clear and
present" danger would also be subjective and impressive, butb
it would require some empirical evidence above the subjec-
tive anticipation used in the present case.

In this section Ellenhorn, also sounding out a pet
érgument, contended that free speech should not be curtailed
because disruption was being defined by the "heckler's
veto." 1In other words, punishment should be directed toward
those causing the disruption, the hecklers, rather than
toward those at whom the heckling is directed. Ellenhorn
cited Terminiello v. Chicago (1949) as a legal basis for this

argument,
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Finally, Proposition III took the position that the
prohibition was not designed to generally protect decorum
and discipline, but instead Eo prevent political demonstra-
tions, specifically those against the Vietnam War, Here
Jomston and Ellenhorn put forward the testimony that the
Iron Cross and other political insignia were freely allowed,
They then sought to distinguish the present case from
O'Brien v. United States (1968). 1In O'Brien draft card

burning was held to be unprotected by the First Amendment
because a compelling govermmental interest, the need for a
person to have his draft card in his possession at all
times, was present, It is wondered if petitioners realized
that in fact they were advocating the balancing which they
had so strenuously argued against, or if they simply were
confused.

The petitioners! brief presented an example of the
traditional legal brief with its reliance on precedent and
onlyba vague reference to the extra-legal materials that
would distinguish it as a "Brandeis" brief. Though often
characterized as sociological, the brief made famous by

Louis Brandeis in Muller v. Oregon (1908) is best viewed as

a brief that uses any data other than the legalistic type.
Though the petitioners did not use a Brandeis brief, Roy
Lucas was at that time preparing a brief which would qualify

as such, Lucas, a professor of law at the University of
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Alabama, had long been active in student affairs and was

then the edlitor in chief of the College Law Bulletin, a pub-

lication of the United States National Student Association
(NSA)., Supported by Charles Morgan, héad of the Southern
Regional ACLU and one of the most famous constitutional
lawyers in the United States, Lucas requested permission to

submit a brief amicus curiae,

Under rule 42 of the Supreme Court Rules amicus
briefs are allowed if permission is obtained from both par-
ties to a case or the Court., To obtain permission of the
Court, which is usually granted, the brief should present
reasoning not found in the other briefs, In the Tinker case
(1969), Lucas was late presenting his motion for pemmission
to intervene as amlcus and, thus, attached his brief to the
motion. The motion to submit an amicus brief is normally a
condensed version of the brief so that those justices who
look at the motions with any thoroughness (and many dontt)
will have been exposed to the argument of the brief even if
permission to submit the brief is denied. The ACLU for many
years had relied on the amicus brief as their primary method
of approach to the judicial process, In the early 1960's
they began to turn to the direct action approach., Now an
amicus brief would be submitted substantially bolstering
the argument of the ACLU in its direct action approach., The

function of the amicus brief is often questioned, but in
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this particular case Lucas presented several arguments in a
different perspecfive than did the petitioners., Lucas!
amicus brief was 27 pages in length, one page less than the
brief of the petitioners, with only three devoted to the .
facts, Lucas! initial arguments were similar to the legal-
istic reasoning of Johnston and Ellenhorn with some impor-
tant exceptions., First, Lucas presented a stronger advbcacy

\

of the clear and present danger test used in West Virginia

v. Barnette (1943) than did the petitioners., Lucas felt the
Court should reject the Burnside v. Byars (1966) ruling.

Instead, in his motion to submit amicus, Lucas stressed the
following:

Regulations which infringe upon student speech are
invalid per se, and symbolic expression by stu-
dents on school premises cannot be curtailed
except upon a factual showing that the specific
expression imminently threatens disruption of a
legitimate school dispution (Motion to Zubmiv
Amicns, Tinker v, Des Moines, 1969, p. 3).

Lucas felt that the lower courts were following the balanc-
ing formula of Burnside and subjectively ruling out the
exercise of First Amendment rights for students.

Second, Lucas sought to show that the academic free-
dom cases were relevant to this situation, since the lower
court decision had a chilling effect on the free inquiry of
students. Lucas argued that although the academic freedom
cases concerned teachers, the Court had considered the free-

dom of students essential to an environmment of academic
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freedom. For example, in Keyishian v, New York Board of

Education (1967), the Court ruled on the Feinberg Law which,
among other things, required state employees to sign state~
ments that they were not members of the Communist Party.

The reasoning for this was that the state could disqualify
teachers who advocated the overthrow of the government by
unlawful means or were members of organizations with like
purposes,

Upon a challenge of the law by University of Buffalo
professors, Justice Brennan stated that mere membership in
the Communist Party could not be penalized, Furthermore, he
made the following contention about academic freedom:

Our nation is deeply committed to safeguarding

academic freedom, which is of transcendent value

to all of us and not merely to the teachers con-

cerned, That freedom is therefore a special

concern of the First Amendment, which does not

tolerate laws that cast a pali of orthodoxy over

the classroom, !'The vigilant protection of con-

stitutional freedoms is nowhere more vital than

in the community of American schools.! . .

The classroom is peculiarly the marketplace of

ideas (Keyishian v. New York, 1967, p. 512).
While New York had the right to protect itself from subver-
sion, The Court holds it must use sensitive methods rather
than vague and uncertain standards to do so. Then, Brennan

quoted from the decision in Sweezy v. New Hampshire saying

that "teachers and students must always remain free to

inquire, to study and to evaluate, to gain new maturity and

understanding; otherwise our civilization will stagnate and
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die (emphasis added, 1967, p. 512)." The language of the
5=l decision in the Keyishian case led Lucas to believe the
Court might lean toward a decision specifically directed to
. the rights of students in the environment of academic free-
donm,

Finally, Lucaes turned away from legal argument to
introduce educational and psychological data supporting the
position that "to encourage an atmosphere of free inquiry
and tolerance toward minority beliefs, high school authori-
ties have an affirmative obligation to limit restraints on

student expression (Amicus Brief, Tinker v. Des Moines,

1969, p. 13)." The educational data available supporting
this point were studies such as those by Williamson and
Cowan (1966) and Peterson (1968) which stated that, to a
‘large extent, student unrest can be attributed to the denial
of the rights of free expression to students and to the
obstinancy of educators when confronted with the needs of
educational reform, 4Otner similar studies were cited to
show that the schools failed to delve into social, polit-
ical, and economic questions, ignoring the seamier side of
modern problems, and thus produced students totally unpre-
pared for the modern world;

A second type of extra legal data used by Lucas was
psychological evidence to show that the more student expres-

sion existed the more likely creativity and the less likely
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conformity was to develop. In supﬁort of this, he clted
adolescent psychologists Vinacke (1968), McKeachie and Doyle
(1966), and McCandless (1961). In conclusion, the dis-
tinctive "Brandeis" characteristic of Lﬁgas' brief was its
citation of the arguments and the data to support these
arguments, while Johnston and Ellenhorn only paid tribute to
the theory that there was a relationship 5etween student
freedom of expression and democracy.

On June 2L, 1968, Alan Herrick's law firm filed the
respondents! answering brief, As previously mentioned,
Herrick headed an old traditional law firm that took a tra-
ditional view of the law, There was no quibbling about what
type of extra legal data would go in Herrick's brief; there
would be none, with a single exception., Every shred of evi-
dence supporting the Commuhist conépiracy theory was
injected into the argument., It was reminiscent of the
original trial, but Herrick was now before a different
court, a court that had been exposed to the most sophisti-
cated of conspliracy theories, Sophlisticated was the last
word one would use to describe the respondents! brief,

Herrick!s brief was thirty-six pages long, of which
fifteen pages were devoted to the factual situation. Char-
acteristic of these facts were descriptions of the students!
participation in the march in Washington (with Dr. Spock and

SDS in attendance) and attendance at meetings sponéored by
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the SDS. This evidence was used to support arguments such
as the following:

So, in the instant case, whatever rights the Stu-
dents for a Democratic Society or whatever rights
Reverend Tinker has as Secretary for Peace and
Education, and whatever rights Mrs. Eckhardt has
as President of the local Chapter of the Inter-
national League for Peace and Freedom to demon-
strate their views, they should not be permitted
to infiltrate the schools with such demonstra-
tions and disrupt the scholarly discipline that
is necessary to a school room (Respondents! :
Brief, Tinker v, Des Moines, 1969, p. 26).

One can only wonder whose rights Herrick was assailing in
the case, though, of course, his implication is that the
parents are protesting through the kids,

Herrick'!s technique of argument was to state a posi-
tion and then to reiterate the facts as already outlined in
the statement of the case, This of course is repetitious,
and one has to wonder how nmany of the justices waded through
to page twenty-three of the brief where Herrick made his
original attempt to argue the legal merits of the case.

This argument basically rested on the view that the Court
should not interfere with a rule of the school administra-
tors so long as it was a reasonable exercise of the discre-
‘tlon vested in school authorities., In support of this prop-
osition, Herrick cited cases such as Pugsley v. Sellmeyer
(1923), where the Arkansas Supreme Court upheld the sus-
pension of a girl for wearing cosmetics to school as a

reasonable exercise of discretion to promote discipline.






