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ABSTRACT 

Federal marijuana policy is constantly changing. 

This research analyzes the political forces behind these 

changes, emphasizing the policy per se rather than empha

sizing the process by which policy-making occurs. The 

research is based on a policy-making framework that includes 

the following concepts: perception of the problem, plural

ism, incrementalisra, and policy cycles. Of major concern is 

the "problem perception" stage of this cycle, i.e., how per

ceptions of marijuana have affected policies toward that 

drug. Other drugs, particularly opiates, are analyzed only 

to the extent they affect marijuana policy. 

In the early iSOO's drugs were widely used in Amer

ica, and they were not perceived as a problem. Later, they 

were perceived as a medical problem. The Harrison Act of 

1914 reflected these medical perceptions. But narcotics 

soon were perceived as a source of crime, and federal nar

cotics officials, through court procedures, used the Har

rison Act to apply criminal sanctions to narcotics users, 

and to exclude doctors in private practice from treating 

drugs as a medical problem. 

In the 1930's marijuana was perceived by federal 

officials as a narcotic drug, and marijuana consumption was 

perceived as a criminal phenomenon. Therefore, the 

viii 
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Marijuana Tax Act of 1937 was modeled after the Harrison Act 

of 1911+, with penalties for marijuana violations similar to 

those of narcotics violations. In 19£>1 and 1956, the Fed

eral Bureau of Narcotics successfully lobbied to increase 

the criminal sanctions for marijuana violations, despite 

opposition presented by the Department of Health, Education, 

and Welfare. 

In the 1960*s new perceptions began to emerge. The 

1962 White House Conference called by President Kennedy 

critically evaluated existing policies toward narcotics and 

marijuana, and it suggested that drug consumption should be 

treated as a medical and social problem rather than as a 

criminal problem. A content analysis of Presidential mes

sages in the 1960*s indicates President Kennedy probably 

viewed drugs as a medical problem, and Presidents Johnson 

and Nixon viewed drugs as a criminal problem. 

The 1960*8 saw changes in perceptions toward drugs 

that subsequently led to policy changes. The Narcotic 

Addict Rehabilitation Act of 1966 provided for emphasis on 

medical treatment rather than criminal sanctions for nar

cotics users. This act reflects a change in perceptions of 

marijuana by allowing probation and suspended sentences for 

marijuana violations, thus drawing a distinction between the 

consequences of narcotics consumption and marijuana consump

tion. 



X 

The Marijuana Tax Act of 1937 was held to be a valid 

tax act by the Supreme Court, Litigants continued to attack 

the constitutionality of the act in their attempts to 

reverse convictions for violations of marijuana laws. Argu

ments based on freedom of religion, the right to privacy, 

the Equal Protection Clause, and cruel and unusual punish

ment were rejected. Timothy Leary*s conviction was over

turned, based on a self-incrimination argument, but the 

Court declined to expand this ruling. 

The Comprehensive Drug Abuse Prevention and Control 

Act of 1970 includes provisions indicating a change in per

ceptions toward marijuana. Of particular importance is the 

provision allowing federal courts to grant probation for 

certain marijuana offenses, and then to expunge the 

offender's record of any reference to criminal sanctions for 

such offenses. 

Changes in marijuana policy have been incremental, 

even in recent legislation. Two groups have been respon

sible for most of the political conflict and policy related 

to marijuana. These are the Bureau of Narcotics and the 

Department of Health, Education, and Welfare. Private 

groups have been vocal but not influential. Litigants have 

had limited success in courts due to the lack of a united 

effort. 



CHAPTER 1 

INTRODUCTION 

A 

In recent years the consumption of marijuana in the 

United States has risen dramatically. The repercussions of 

this behavior have likewise been dramatic. These reper

cussions range from medical and psychological factors 

related to marijuana use to sociological factors such as 

family problems between abstaining parents and consuming 

teenagers and the rise of the youthful "drug culture." Of 

major importance are the political repercussions that have 

occurred due to the debate over marijuana consumption and 

due to policies intended to prohibit such consumption. Of 

particular concern in this study are policies emanating from 

the United States government dealing with marijuana. 

Purpose of Policy-making Studies 

Policy-making studies fall into two broad cate

gories. In the first category the focus of the analysis is 

on the process by which policy is made. Frequently such 

studies concentrate on a particular government institution 

1. Recent literature on drugs contains two alter
native spellings for this terra: marijuana and marihuana. 
In this study, the former spelling will be used unless the 
term is being quoted directly from another source. In such 
cases the spelling used by the quoted author will be main
tained. 

1 
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such as a state legislature or a congressional committee. 

In the second category, the concern is with a particular 

substantive problem. Rather than being concerned with the 

process by which a policy is formed, studies in this cate

gory select a public problem in order to determine what 

solutions were provided by government to solve that problem 

and why those particular solutions were chosen over various 

alternative solutions. 

Federal Marijuana Policy 

The previous section suggested two categories of 

policy-making studies. In the analysis that follows, the 

second alternative will be used. The specific substantive 

policy under analysis is the evolving policy of the United 

States government dealing with marijuana. Some of the anal

ysis will deal with legal aspects of federal marijuana policy 

such as federal legislation, court interpretations of federal 

legislation, litigant arguments before the courts in 

marijuana-related cases, etc. Other portions of this study 

will analyze the political aspects of federal marijuana 

policy such as congressional bargaining and presidential 

politics. Federal policy related to marijuana is currently 

in a period of change. The primary concern of this study is 

the determination of what policy is emerging, who is causing 

that policy to be implemented, and why that particular policy 
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is favored by those with the political and legal power to 

implement it. 

Reasons for Selection of the 
Policy-Making Framework 

Analytic Reason 

Recent compliance studies in public law have dealt 

with the question of how the public and political leaders 

react to decisions and policies handed down by the United 

States Supreme Court.^ One conclusion that can be drawn 

from such studies is if people do not comply with government 

policy (whether that policy is made by the Court or by some 

other government policy-making body), then the government 

has two alternatives. First, the government can demand 

compliance by coercion. Or second, the government can 

adjust its policy so that the behavior of the public is that 

of compliance. 

The two alternatives cited above are illustrated by 

the prohibition era in the United States. For a period of 

time it was federal policy that alcohol should not be con

sumed in the United States, but the public did not comply 

with this policy. The government initially attempted to 

enforce compliance by coercion. However, in the long run 

2. See, for example, Richard M. Johnson, The 
Dynamics of Compliance: Supreme Court Decision-Making from 
a New Perspective IEvanston: Northwestern University Press, 
1967). 



the government chose the second alternative by changing its 

policy on alcohol. 

While federal marijuana policy cannot be compared 

directly with the prohibition era, there are certain ana

lytic similarities. Non-compliance with federal marijuana 

laws is widespread. For many years the government has 

attempted to coerce compliance by means of severe criminal 

penalties. However, recent changes in federal policies 

indicate that, to some extent, the government is beginning 

to use the second alternative by adjusting its policies to 

fit public behavior. Thus, the policy-making approach is an 

appropriate means to study the effects of widespread mari

juana consumption in the United States. 

Normative Reason 

Stanley Hoffmann has dichotomized the purpose of 

theory into understanding and action based on understanding. 

Speaking of theoretical research, he states that "it is 

essential that its first objective be understanding rather 

than action; pure theory must precede applied theory."3 jt 

is the personal view of the author that the purpose of 

political inquiry should follow Hoffmann's dichotomy. That 

is, by substituting "inquiry" for "theory," the purpose of 

political inquiry is first, understanding, and second, 

3. Stanley Hoffmann, The State of War (New York: 
Frederick A. Praeger, 1965), p. 15. 



action based on that wider standing toward some specified 

goal. Thus, knowledge may have value in itself. That is, 

knowledge, per se may be valued by some political scien

tists. However, knowledge has greater value when it is 

socially relevant—when it can be utilized for solving 

social problems through political action. 

While action based on knowledge aimed at solving 

social problems is the ultimate goal of political inquiry, 

it is also the opinion of the author that action based on 

inaccurate knowledge, or on myths, might be worse than no 

action. Dewey makes a related point. He suggests that a 

society should strive to build a democratic, effective com

munity. To do this, it is necessary to cast aside opinions 

based on habit, bias, prejudice, and tradition. Instead, 

opinions must be built around knowledge derived from scien

tific inquiry into the contemporary social problems of that 

society. There must be free inquiry with full and an 

uninhibited distribution of the findings. "The essential 

need ... is the improvement of the methods and conditions 

of debate, discussion and persuasion. That is the problem 

of the public. 

Therefore this study will not propose action. That 

is, it will not take a stand for or against any particular 

if. John Dewey, The Public and Its Problems (Denver 
Alan Swallow, 1927), Ch. 5 and p. 200. 



6 

policy that might be proposed by the various political 

actors who are engaged in the current debates and contro

versies over marijuana. This noncommital position is taken 

herein for two reasons. First, medical, psychological, and 

sociological knowledge dealing with the consequences of 

widespread marijuana consumption is currently very limited. 

Since many political arguments must hinge on these data, it 

seems premature at this point to take a firm stand until 

more knowledge in these fields is available. Second, a 

rational policy on marijuana must also be based at least 

partly on political and legal knowledge. It is the goal of 

this research to clarify knowledge in these two areas so 

that this information can be combined with the growing 

fields of medical, psychological, and sociological research 

so that action aimed at marijuana consumption might be use

ful in solving social problems rather than being a cause of 

new ones. 

The Policy-making Framework 

It was stated above that this research was concerned 

primarily with who is responsible for currently emerging 

federal marijuana policies and why they seek their various 

policy goals. To accomplish this task, a policy-making 

framework will be used that combines the following concepts: 

defining problems, pluralism, incremental!sm, and policy 

cycles. Numerous writers have dealt with these concepts. 
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The authors cited below, while not an exhaustive list, pro

vide typical examples of these concepts and how they apply 

to public policy. 

Defining a "Public Problem" 

The preceding discussion of the purpose of political 

inquiry noted that solving important social problems is a 

major goal. In order to solve a problem, it is first 

necessary to determine what constitutes a problem that is 

sufficiently important to warrant public attention. John 

Dewey has concisely dealt with this aspect of policy-making: 

. . • human acts have consequences upon others, 

... some of these consequences are perceived, 
and . . . their perception leads to subsequent 
effort to control action so as to secure some con
sequences and avoid others . . . OQhe conse
quences are of two kinds, those which affect the 
persons directly engaged in a transaction, and 
those which affect others beyond those immedi
ately concerned. In this distinction we find the 
germ of the distinction between the private and 
the public.5 

And: 

The public consists of all those who are affected 
by the indirect consequences of transactions to 
such an extent that it is deemed necessary to have 
those consequences systematically cared for." 

Thus, Dewey has specified a number of components of 

human behavior that result in the existence of a problem 

that should be solved through public policy. The first 

5. Ibid.t p. 12. 

6. Ibid., pp. 15, 16 



component is an event that occurs between two or more peo

ple. The event itself may not create a problem, but many 

transactions have consequences or side effects that affect 

others. It is these consequences, be they direct or 

indirect, that constitute the second component in Dewey's 

scheme. However, the consequences do not become problems 

unless the people who are affected by them perceive that a 

problem exists. Thus, many consequences go unheeded and 

never become problems. Similarly, many consequences may not 

be real, yet become problems. It is the perceptions of 

others, not the consequences themselves, that create public 

problems. Once a problem is perceived, a "public" comes 

into being as the problem is clarified and as the people who 

perceive the problem organize themselves and unify their 

perceptions so that demands can be made upon the government 

to solve the problem. 

Pluralism 

Implicit in Dewey's discussion of "publics" is the 

notion of pluralism, or of groups that organize to achieve a 

desired goal. The concept of pluralism and competing groups 

is widely accepted as a major factor in American politics. 

David Truman, while not the first to write about groups, is 

often cited as being the basic work on this approach. He 

notes that all political life is associational. Thus, peo

ple form groups based on common attitudes and goals, and 



these groups compete with each other to achieve desired 

policy.7 

Latham has also discussed the group approach from a 

theoretical perspective. His work is important because it 

traces the development of political research related to 

pluralism, and because it emphasizes the role of government 

as a group that competes with private groups in the conflict 
o 

over policy goals. 

In attempting to develop a theory of democracy 

suitable for explaining American politics, Robert Dahl has 

used different terminology to account for Dewey's concept of 

competing "publics.11 Each group constitutes one of many 

"minorities" in the total political system, thus "specific 

policies tend to be products of minority rule."^ 

Dahl then points out the ultimate policy is a ques

tion of which groups are effective, as opposed to merely 

determining which groups have perceived a problem and 

demanded a solution: 

A central guiding thread of American constitutional 
development has been the evolution of a political 
system in which all the active and legitimate 

7. David Truman, The Governmental Process (New York 
Alfred A. Knopf, 19f>1). 

8. Earl Latham, "The Group Basis of Politics: 
Notes for a Theory," American Political Science Review, ij.6 
(June, 19£2), 376-397": 

9. Robert A. Dahl, A Preface to Democratic Theory 
(Chicago: University of Chicago Press, 195&)» P» 133. 
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groups in the population can make themselves heard 
at some crucial stage in the process of decision.10 

Implicit in this statement are two factors. First, there is 

the problem of determining whether a group is legitimate. 

And second, the fact that a group makes itself heard does 

not mean that it will achieve its policy goals. 

Incr omentali sm 

Since the government (and subunits of government 

such as bureaus, Congress, etc.) is a group that must com

pete with private groups in the policy process, it becomes 

necessary to take into consideration how government arrives 

at decisions as to what policy it will pursue. Two con

trasting schools of thought on this question are presented 

by Snyder^ and by Lindblom. ̂  Snyder proposes a rational 

decision-making model in which he assumes policy-makers will 

cooperate to achieve the "best" policy. To do this, they 

must specify what is their goal, determine all the possible 

alternatives by which to achieve that goal, and then select 

10. Ibid., p. 137. 

11. Richard C. Snyder, "Game Theory and the Analy
sis of Political Behavior" in Stephen K. Bailey, et al. 
(eds.), Research Frontiers in Politics and Government (Wash
ington, SI 577 The Brookings Institute, 1955)» Ch. ij.. 

12. Charles E. Lindblom, "The Science of Muddling 
Through," Public Administration Review, 19 (Spring, 1959)» 
79-88 j and Charles E. Lindblom, The "Policy-Making Process 
(Englewood Cliffs: Prentice-Hall, 19WJ. 
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the alternative that is most efficient. Implicit in this 

rational decision-making model are several assumptions, 

including: (1) agreement on the goals, (2) knowledge of all 

possible alternatives, (3) the existence of objective cri

teria by which a rational selection of alternatives can be 

made, (4) clear and complete information, and (£) the feasi

bility of making clear-cut decisions. 

In contrast to Snyder's rational model is Lindblom's 

incremental approach which starts with the belief that in 

actual practice the rational criteria necessary for Snyder's 

model do not exist. Lindblom argues that government deci

sions are made in small increments over a period of time. 

Several factors exist, according to Lindblom, to support his 

argument. First, there is often very little agreement among 

policy-makers as to what the problem is or what goals should 

be achieved. Then, it is impossible to specify all the 

possible alternatives for reaching a goal even if a precise 

goal could be agreed upon. Third, the actual selection of 

alternative courses of action is based largely on making 

small, incremental changes to previously existing policies 

rather than by a rational determination of which alternative 

is "best." Also, the selection of both the goals and the 

alternative means to achieve those goals is based on politi

cal bargaining and compromise rather than on reason. 

Finally, the policy that is "best" is the one that is 



acceptable for the time being to all sffective minorities 

(i.e., interest groups or publics) that are concerned with 

the problem, and this policy will continually change in 

small increments as these groups continue to adjust their 

goals and bargain over means by which to achieve them. 

The Policy Cycle 

Charles Jones has suggested a framework by which to 

study what he calls the "policy cycle." The framework con

sists of seven broad questions by which to organize research 

on a particular policy question. These seven questions are: 

1. What are the dimensions of the problem? 

2. How and when did it get on the agenda of which 

government? 

3. How is the problem defined by various publics 

affected? 

Ij.. What are the components, characteristics, and inter

relationships of the policy system which confronts 

the problem? 

5. What actions are taken in which policy system and 

why? 

6. What is the nature of the feedback from these 

actions? 
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7. What adjustments (substantive and procedural) are 

made?^ 

Closely related to these basic questions are several 

functional processes that constitute the policy cycle. 

These include: (1) Problem identification (demand for 

action to resolve a problem); (2) Formulation (course of 

action to resolve a problem); (3) Legitimation (policy, or a 

legitimate course of action); (Ij.) Application (action to 

apply); and (f>) Evaluation (recommendations to adjust exist

ing or newly formed policy).1^ Jones notes, however, that 

the term policy cycle is somewhat misleading because the 

process is not a neatly defined series of steps, but rather 

it is an ambiguous, overlapping process. Defining the five 

steps in the cycle helps to clarify the analysis of a 

process that, in actual practice, is often very muddled.^ 

Summary 

The framework used herein to study evolving federal 

policy on marijuana is a loose interpretation of the frame

work presented by Jones. Jones' framework is suitable for 

this study because he relies on the same concepts that have 

13. Charles 0. Jones, "The Policy Approach: An 
Essay on Teaching American Politics,11 Midwest Journal of 
Political Science, 13 (May, 1969), 292. 

1l|. Charles 0. Jones, An Introduction to the Study 
of Public Policy (Belmont, Calif.: Wadsworth, 

15. Ibid., p. 120 
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been presented above. Thus, for example, when Jones speaks 

of "the dimensions of the problem" and of "agenda setting,11 

he uses Dewey1s notion of how the consequences of someone's 

behavior eventually become a public problem. Jones notes 

that the policy cycle is incremental and subject to the 

desires of many competing interests, thus emphasizing the 

concepts of incremental ism and pluralism that were discussed 

above. The chapters that follow will deal with the ques

tions asked by Jones in the previous section, but no attempt 

will be made to adhere rigidly to these questions. Some 

questions will be emphasized more than others, depending on 

the importance of each particular question to federal mari

juana policy. 

Dimensions of the Problem 

This section will start with the assumption that a 

public problem does, in fact, exist. A subsequent section 

will use the framework presented by Dewey to show how the 

public has perceived the consumption of drugs and how this 

developed into a "problem." It is necessary at this point, 

however, to do three things in order that drug consumption 

can be treated in an objective manner. First, definitions 

of frequently used terms must be specified. Second, a brief 

discussion of the more frequently encountered drugs will be 

presented. And finally, statistics on drug consumption and 

law enforcement will be discussed. 
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Definitions 

There is considerable confusion over the terminology 

used in connection with drugs. To some, a drug is a sub

stance such as marijuana, opium, heroin, or similar sub

stances that are frequently associated with the underworld. 

However, marijuana users point out that marijuana should not 

be in the same category as the "hard drugs," and that 

substances such as alcohol, caffeine, nicotine, and aspirin 

are also drugs. 

Drug literature includes several perspectives for 

defining drugs. One author notes that there are two basic 

functions for drugs: medical drugs that function to cure 

illness, and drugs that serve a variety of social functions. 

In each of these two categories there are both legal and 

16 illegal drugs. 

Nowlis describes some of the confusion over nar

cotics and terminology due to the different perspectives 

from which the subject can be viewed: 

Pharmacologically the tern narcotic is applied to 
a drug which, in most people tinder most circum
stances and at appropriate dose levels, produces 
sleep and stupor and relieves pain, although there 
is some disagreement about the analgesic require
ment for classification as a narcotic. Prom a 
legal standpoint, use of the term narcotic has 
unfortunately been extended and applied to almost 
any drug presumed to be habit-forming or addicting. 

16. David E. Smith, "Youth and Drug Abuse" in 
Margaret 0. Hyde (ed.), Mind Drugs (New York: McGraw-Hill, 
1968), p. 17. 
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The layman has gone even further, often using the 
term to refer to any drug which is socially dis
approved or associated with delinquency, crime, 
and the underworld, as well as to any drug which 
was controlled by the Federal Bureau of Nar
cotics. 17 

Because the term "narcotic" is confused by a variety 

of state and federal legal definitions, and because there is 

disagreement over medical definitions of terms such as 

addiction, dependence, and habituation, that are used in the 

legal definitions,^® the term "narcotic" will be used herein 

when it specifically applies to legislation or other refer

ences that use that term, and when the context makes it 

clear the term refers to is an addictive drug. Nowlis, 

after surveying literature on drugs, concludes that a good 

definition of "drug" is "any substance that by its chemical 

nature alters structure or function in the living organ

ism . . This definition is useful in studying federal 

marijuana policy because by this definition marijuana is a 

drug and can be distinguished from other drugs that are 

classified as narcotics. This definition is also useful 

because much of the political debate over marijuana policy 

frequently refers to policies on other substances such as 

17* Helen H. Nowlis, Drugs on the College Campus 
(Garden City: Anchor, 1969), p. 3k-

18. For a discussion of these terms, see Sidney 
Cohen, The Drug Dilemma (New York: McGraw-Hill, 1968), 
Ch. 1. 

19. Nowlis, p. 5. 
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alcohol. Such substances, like marijuana, can be classified 

as "drugs" but not as "narcotics.11 

Types of Drugs 

A detailed discussion of the major types of drugs is 

not necessary since this topic is amply covered elsewhere.20 

However, some brief remarks about the types of drugs that 

are in use today are necessary in order to clarify the scope 

of this research. Cohen has defined "drug abuse" as "the 

persistent and usually excessive self-administration of any 

drug which has resulted in psychological or physical depend

ence or which deviated from approved social patterns of the 

culture."21 Thus, drug abuse, the prevention of which is 

the basis for political activity on federal drug policy, can 

include a variety of substances. The following discussion 

briefly describes the drugs that are most often "abused" and 

that are frequently encountered when studying marijuana 

policies. 

Alcohol. Alcohol is one of the most widely consumed 

drugs. However, the subject of federal policy toward 

alcohol is usually separated from the study of other drugs 

for two reasons. First, the major question of federal 

20. See, for example, Nowlis, op. cit.; and J. R. 
Wittenborn, et al. (eds.), Drugs and Youth: Proceedings of 
The Rutgers Symposium on Drug Abuse (Springfield: Charles 
C. Thomas, 196$). 

21. Cohen, p. 10. 
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policy was one of prohibition, and this question has been 

resolved. Second, alcoholic consumption does not fit well 

into the definition of drug abuse because the consumption of 

alcohol is widely (although not universally) approved by the 

social patterns of American culture. 

Barbiturates and Amphetamines. Barbiturates are 

sedative drugs. The most common barbiturates are Nembutal, 

Seconal, and Phenobarbital. Amphetamines are stimulants, 

the most common ones being Benzedrine, Methedrine, and 

Dexedrine. These drugs, along with cocaine (another stimu

lant), are frequently the subject of drug abuse and of 

federal policy-making. However they are of interest to this 

research only insofar as the laws regulating these drugs are 

related to the laws regulating marijuana. 

Narcotics. While there is ambiguity as to what 

drugs are included by the word narcotics, most often the 

term refers to opium, heroin, and morphine. These drugs, 

like barbiturates and amphetamines, are not the main concern 

of this research. They will frequently be referred to, how

ever, because much of federal drug policies on marijuana 

have their origin in policies dealing with narcotics. 

Marijuana. Marijuana is a particular form of 

Cannabis sativa, or the hemp.plant. Nowlis has noted that 

for "a variety of reasons the terra marihuana has become, in 

this country, synonymous with cannabis and all of its 
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22 products and derivatives . . ." While the indiscriminate 

use of the term marijuana may cause confusion in terms of 

medical research where knowledge of precise chemical com

positions is necessary, the term is appropriate in the 

study of federal policy because the substance itself, as 

well as the laws, policies, and opinions of the American 

government and the American public varies widely as to its 

source, strength, and exact composition. So, as suggested 

by Nowlis, marijuana will be used herein to refer to 

cannabis derivatives in the United States. Marijuana policy 

is the primary concern of this research, and as mentioned 

above, other drugs will be treated only to the extent that 

policy on those drugs affects policy on marijuana. 

Data on Consumption and Criminal 
Enforcement 

Some approximation of the dimensions of the "problem" 

as it pertains to marijuana can be ascertained by looking at 

data on the amount of marijuana consumption in the United 

States. Table 1 presents a summary of a number of surveys 

that attempt to determine how many Americans in different 

age categories use marijuana. It can be seen from these 

data that consumption of marijuana is a widespread phenome

non. 

22. Nowlis, p. 92. 



TABLE 1 

DIMENSIONS OF THE PROBLEM: SURVEY DATA 

Total Total High Junior 
Survey (see Adult Youth College School High 
footnotes) Population Population Students Students Students 

a 22$ 

b 

o 8$ 20$ 5$ 

d Less than Up to 
5$ 50$ 

e 11$ 
21$ 
21$ 
33$ 

f Boys: 18.5$ 
Girls: 8.6$ 

g Boys, high 
income: 31$ 
Low income: 
13$ 

h Boys: 35$ 
Girls: 22$ 



TABLE 1—DIMENSIONS OP THE PROBLEM: SURVEY DATA, Continued 

Survey (see 
footnotes) 

Total 
Adult 

Population 

Total 
Youth 

Population 
College 
Students 

High 
School 
Students 

Junior 
High 

Students 

i Boys: lj.1# 
Girls: 37% 

J 9# 

k 20 million 

1 28$* 12#* 

vindicates marijuana was used three or more times. Other 
figures in Table 1 indicate marijuana was used at least once* 

aGallup poll, cited in David Popoff, "Feedback on Drugs," 
Psychology Today (April, 1970), 51. 

^Based on 1 i|.,?lf.8 mail responses from subscribers, Ibid., p. 52. 

CF. M. Berger and J. Potterfield, "Drug Abuse and Society" in 
J. R. Wittenborn, et al. (eds.), Drugs and Youth: Proceedings of the 
Rutgers Symposium on Drug Abuse (Springfield: Charles C. Thomas. 
1969), p. 40. 

<*Dana L. Farnsworth and Scott T. Weiss, "Marijuana: The Con
ditions and Consequences of Use and the Treatment of Users" in 
Wittenborn, et al., p. 171* 



TABLE 1—DIMENSIONS OP THE PROBLEM: SURVEY" DATA, Continued 

®John Kaplan, "What the Legislator Should Consider" in Witten-
born, et al., p. 251. The four figures refer, respectively, to a 
Catholic college, a large private university, a junior college, and a 
state college. 

Ibid., p. 252. Survey conducted by the Juvenile Justice Com
mission of San Mateo County, California. 

Sibid. Based on an unpublihsed survey by Aron and Tutko. 

Ibid. Survey conducted by M. E. Smith on Castro Valley, 
California high school students. 

*Ibid. Unpublished survey of a northern California suburban 
county. 

"'ibid. Unpublished survey by Richard H. Blum. 

^Arizona Daily Star. December 18, 1970, p. A-10, citing an 
estimate made by the National Institute of Mental Health. 

-^-Arizona Daily Star, October 9, 1970, p. 1, referring to a six 
per cent random sample of students in Tucson, Arizona. 
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There are, however, several limitations to these 

data, first, some of the surveys are secondary reports of 

unpublished surveys. Second, there is a tendency in these 

reports to use ambiguous terms such as "total youth popula

tion" without specifying the exact ages, etc. In addition, 

Kaplan notes that the figures tend to be conservative 

because respondents tend to avoid admitting marijuana con

sumption in order to avoid incriminating themselves. Kaplan 

also notes that some surveys only ask if the respondent has 

used marijuana at least once. Actual consumption is higher 

than indicated since many of these respondents use marijuana 

frequently.^ 

Despite the limits on the survey data, several 

factors are apparent. First, consumption is widespread. 

Second, consumption is greater for high school and college 

age persons than for older persons. And third, although not 

apparent from the summary of data in Table 1, there has been 

a significant increase in marijuana consumption between 1960 

and 1970. 

In addition to survey data on consumption, some 

indication of the dimensions of the problem can be seen in 

crime statistics related to drug law violations. Flrom 

Table 2 it can be seen that there appears to be ah increase. 

23. John Kaplan, "VJhat the Legislator Should Con
sider" in Wittenborn, et al., op. cit., pp. -25>ij.. 



TABLE 2 

DIMENSIONS OP THE PROBLEM: CRIMINAL DATA 

Source (see Date and Approx. 
footnotes) Arrest Data Increase Category of Arrests 

a 1962-
1967- ro

 

o
v
n
 

o
 o
 

o
 o
 

680# California adult arrests for marijuana 
violations. 

b 1963-
1966-

6,800 
23,952 

350# Arrests reported to Bureau of Narcotics 
and Dangerous Drugs. 

c 1960-1967 8oo# Number of juvenile arrests for drug law 
violations. 

d 1960-
1969-

30,90^ 
182,909 491# All ages: Narcotic drug law violations. 

aJohn Kaplan, "What the Legislator Should Consider" in J. R. Wittenborn, 
et al.(eds«), Drugs and Youth: Proceedings of the Rutgers Symposium on Drug 
Abuse (Springfield: Charles C. Thomas, 1969), p. 2^b. 

^Michael P. Rosenthal, "Marijuana: Some Alternatives" in Wittenborn, 
et al., p. 267. 

c"Text of Nixon's Message on Plan to Attack Drug Abuse," Congressional 
Quarterly Almanac, XXV (1969), 57-A, ff. 

^Uniform Crime Reports for the United States (Washington, D# C.: 
Government Printing Office, 1969), p. 110. 



in drug consumption, thus indicating that the dimensions of 

the problem have increased in recent years. 

There are also limits on these data. First, crime 

statistics frequently do not distinguish marijuana viola

tions from violations of laws dealing with other types of 

drugs. Second, Lindesmith concludes that federal officers 

are not enforcing the law against mere possession of mari

juana, as indicated by a decline in the number of federal 

arrests for this offense between 1952 and 1958* Such 

unequal enforcement of the law further distorts crime sta

tistics.^ Third, there are numerous problems related to 

collecting criminal data, especially as these data pertain 

to drug laws.^ Despite these limitations, the data on 

criminal activities support the conclusion from the survey 

data on marijuana consumption that behavior related to drug 

consumption is widespread and increasing. 

2I4.. Alfred R. Lindesmith, The Addict and the Law 
(Bloomington: Indiana University Press, 1965>), pp. 237-2^2. 

25. See William Eldridge, Narcotics and the Law; A 
Critique of the American Experiment" in Narcotic Drug Con-
trol (2d ed. rev.; Chicago: University of Chicago Press, 
1967), pp. 66, 67, for a good analysis of these problems. 



CHAPTER 2 

PERCEPTIONS OP THE PROBLEM 

The discussion of John Dewey in Chapter 1 pointed 

out that the process by which the public defines a "problem" 

involves three analytic steps. First, two or more people 

interact in some manner. Second, other people perceive this 

action, or the consequences thereof, as a problem. It 

matters not if these consequences are not in reality a 

problem. It is only important that they are perceived as a 

problem. Finally, the people who perceive a problem make 

demands on the government to solve it. This process of 

defining the problem is what Jones refers to as "agenda 

setting" in his policy cycle, also discussed in Chapter 1. 

Perceptions of what behavior is a problem and what 

behavior is acceptable to the public vary from time to time. 

Berger and Potterfield point out that "Drug abuse is a 

transcultural phenomenon in the sense that it has been 
A 

observed in all societies." The task is to explain why a 

society will condone the use of a particular drug at one 

point in time but will make the consumption of that drug 

1. F. M. Berger and J. Potterfield, "Drug Abuse and 
Society," in J. R. Wittenborn, et al. (eds.), Drugs and 
Youth: Proceedings of the Rutgers Symposium on Drug Abuse 
(Springfield: Charles C. Thomas, l9o9), p. 37. 

26 



taboo at another time. Chapter 2 will approach this task by 

using Dewey1 s framework defining the problem based on the 

public's perceptions of behavior. 

In order to understand contemporary American per

ceptions related to marijuana consumption, it is necessary 

to trace the perceptions of drug consumption in this country 

from the mid-18001s to the present. The literature avail

able on drugs indicates these perceptions of the problem 

fall into three analytically distinct phases. Vftiile there 

is considerable overlap, the three steps follow an approxi

mate chronological sequence. Thus, the discussion that 

follows is divided into three categories: perceiving drugs 

as a problem, perceiving narcotics as a criminal problem, 

and perceiving marijuana a3 a narcotic problem. 

Perceiving Drugs as a Problem 

The Public Does Not Perceive a Problem 

Drug consumption in the United States is currently 

perceived as a major problem, but this has not always been 

the case. In the early part of the nineteenth century drug 

consumption was common, and there was no particular social 

stigma and no criminal sanction attached to this behavior. 

IXister notes "There was once a time when anyone could go to 

his corner druggist and buy grams of morphine or heroin for 

just a few pennies. There was no need to have a prescription 
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from a physician. The middle and upper classes purchased 

more than the lower and working classes, and there was no 
p 

moral stigma attached to such narcotics use." 

Opium was widely known to be a painkiller, and 

smoking was the most common way to consume this drug. Mor

phine, an opium derivative, was also known to be an excel

lent painkiller. Two factors contributed to the initial 

widespread use of morphine. The first factor was the con

sumption of morphine by means of hyperdermic injection. 

This allowed direct injection of the drug into the blood and 

thus provided for quick and easy use. The second factor was 

the Civil War. Morphine was widely used as a painkiller in 

connection with battle injuries, and ex-soldiers who became 

addicted during the war continued to use the drug after the 

war. 

In the latter half of the nineteenth century another 

factor began to contribute to the widespread use of drugs 

and consequent addiction. Just as there were no laws 

restricting the use of opium and morphine, there were like

wise no restrictions on the use of these drugs as ingredi

ents in non-prescription medicine. Moreover, advertising by 

medical companies was unrestricted. Thus, manufacturers of 

patent medicines were allowed to sell products that 

2. Troy Duster, The Legislation of Morality (New 
York: Free Press, 1970), p. 3« 
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contained opium and its derivatives without informing the 

buyer about the contents of the medicine. Thus, many people 

became addicted by this indirect route.^ 

Two aspects of drug addiction in the nineteenth 

century are important in tracing the perceptions of this 

problem up to the 1970's. The widespread use of addictive 

drugs is the first aspect. An early mail questionnaire to 

physicians in several large cities on drug consumption 

estimated that three people out of every thousand were 

addicted to opium or its derivatives.^" A more extensive 

nation-wide survey conducted a year later estimated there 

were over a million opium smokers in the United States. 

Duster surveys literature from medical journals of the late 

1800'S and early 1900's to determine the extent of opium and 

morphine addiction. He concludes that "The methodological 

techniques of investigation do not meet present-day stand

ards, but even if certain systematic biases are assumed, the 

3 per cent figure is an acceptable guess of the extent of 

addiction," and "In proportion to the population, addiction 

3* Ibid., pp. 5-7. 

H. P. Hynson, "Report of Committee on Acquisi
tion of the Drug Habit," American Journal of Pharmacy, 74 
(November, 1902), $47-554. 

5. E. G. Eberle, "Report of Committee on the 
Acquisition of Drug Habit," American Journal of Pharmacy, 
75 (October, 1903), 485. 



was probably eight times more prevalent then than now 

,,6 
• • • 

The second aspect of drug addiction in the nine

teenth century of importance to tracing the perceptions of 

this problem up to the present concerns the distribution of 

addicts among various social strata of American society. In 

contemporary America, addiction is usually thought of as a 

low class vice. But in nineteenth century America, this was 

not the case. Addicts came from all strata of society, and 

some estimates place addiction at a higher rate among the 

upper income and social classes. Eberle's survey asking 

what types of addicts were treated by physicians revealed 

that they were mainly upper class patients.? Duster 

observes that "In view of the fact that the middle-class 

comprised proportionately less of the population, the inci

dence of its addiction rate can be seen as even more sig-
g 

nificant. 

To return to Dewey's framework, there were many 

interactions between people in connection with drug consump

tion in the 1800*s. The consequence was widespread addic

tion that included all social classes, and which was 

probably greater in the middle and upper classes. However, 

6. Duster, pp. 7, 8. 

7. Eberle, p. 1|.81. 

8. Duster, p. 8. 
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such behavior was not at that time perceived as a problem by 

any significant number of people, and thus the behavior was 

unregulated by the government. 

The Public Perceives a Problem 

In the late 1800's and early 1900's, however, the 

public began to perceive narcotic consumption as a problem. 

Some people perceived narcotics in terms of medical prob

lems while others saw this behavior in terms of social 

problems. Morphine, when it first became widely used during 

the Civil War, was hailed as a great medicine because of its 

painkilling properties. But toward the end of the century 

physicians began to learn of the addictive properties of 

this drug. 

In 1898 a new opium derivative, heroin, was 

developed. At first, according to a survey of early medical 

journals, many physicians thought heroin would be a cure for 

morphine addiction. Within a few years, however, physicians 

realized that heroin was not only addictive, but it was also 

much stronger than morphine. Thus opium and its deriva

tives, once perceived as useful medicines, were now per

ceived as a medical problem due to the addictive qualities 

of these drugs.^ 

9» G. E. Pettey, "The Heroin Habit, Another Curse,11 
Alabama Medical Journal, 15 (1902-1903)* 174-180, as cited 
W Duster, p. tJ. 
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During the same period of time that drugs were being 

perceived as a source of medical problems, new perceptions 

of the social consequences of drug addiction were also 

developing. Nineteenth century addicts were often "pillars 

of the community" who purchased drugs just as they would 

purchase medicine for any other affliction. But by the turn 

of the century addicts were beginning to be perceived as 

deviant members of society, and their deviant behavior dis

tinguished them as "bums,11 etc., whose addiction was a vice 

rather than an ailment.10 This trend of changing percep

tions continued, as indicated in the following remark: 

Whereas in 1900 the addict population was spread 
relatively evenly over the social classes (with 
higher classes having slightly more), by 1920, 
medical journals could speak of the 'overwhelming' 
majority from the 'mirespectable• parts of soci
ety. The same pattern can be seen with the shift 
from the predominately middle-aged to the young, 
and with the shift from a predominance of women 
to an overwhelming majority of men. 

i 

The Public Demands Action 

Prior to the 1890's there was no important legisla

tion at either the state or the federal level to regulate 

drugs. As the perceptions of drugs changed, a public prob

lem came into existence. As soon as the public determined a 

10. Edwin M. Schur, Crime Without Victims: Deviant 
Behavior and Public Policy (Englewood Cliffs: Prentice-
Hall, 1965), Gh. 1. 

11. Duster, p. 11. 



problem existed, the public began making demands on govern

ment to solve the problem. Following 1887, Congress passed 

several pieces of legislation designed to regulate the manu

facture of opium in the United States and to prohibit the 

importation of opium for any purposes other than medical. 

Restricting opium to medical purposes wa3 compatible with 

the public's demands since the drug problem was perceived 

primarily as a medical one* In 191^ Congress passed the 

Harrison Narcotic Act to provide tighter control over drug 

traffic.13 

As certain aspects of drug behavior were outlawed, 

the trend toward perceiving drugs as a low class vice 

increased. Instead of an acceptable phenomenon found in all 

social classes, as in the mid-1800's, a writer in 1919 

described drugs as follows: 

Alas it is to be regretted greatly that this evil, 
an enervating and demoralizing scourge, a terrific 
disgrace to modern civilization and a menace to 
mankind, has so increased that it is beyond con
trol of the municipal, State and Federal authori
ties.^ 

12. For a detailed account of these early laws, 
amendments, and court cases testing their constitutionality, 
see Note, "The Narcotic Problem: Federal Control," Cornell 
Law Quarterly, 13 (June, 1928), 627-630. 

13» 38 Stat. 785# (19110» hereafter referred to as 
the Harrison Act. 

11}., Albert J. Weber, "Drugs and Crime," Journal of 
Criminal Law and Criminology, 10 (November, 1919)# 370. 



3i+ 

Similarly, a survey of one hundred addicts in San Quentin 

Prison found their occupations were "as to be expected; 

seamen, adventurers, actors, gamblers, race track followers; 

for the most part, the lower stratum of society."^ And 

another survey of seventy drug addicts concluded that 81.5 

per cent suffered from mental handicap.^ 

Conclusion 

Using Dewey's framework, we see that the public's 

perception of drugs has passed through three stages: (1) 

Drug consumption and traffic constituted an acceptable 

interaction, (2) addiction became an undesirable consequence 

of such interactions, and (3) the public demanded action, 

leading eventually to the Harrison Narcotic Act. While 

these three stages can be distinguished analytically, in 

reality they overlap, and the change from one stage to the 

next is a gradual and ambiguous process. Jaffe points out 

that while drugs are perceived as a problem, the public 

lacks consensus as to what kind of problem it is (medical, 

social, criminal, etc.), and the public also lacks consensus 

on the best solution to the problem. ̂  Since 1911+, a variety 

1£. L. L. Stanley, "Morphinism and Crime," Journal 
of Criminal Law and Criminology, 8 (January, 1918), 752. 

16. Note, "Drug Users in Court," Journal of Crimi
nal Law and Criminology, 9 (March, 1917), 905. 

17. Jerome H. Jaffe, "A Review of the Approaches to 
the Problem of Compulsive Narcotics Use," in Wittenbom, 
et al. 1 1 Ch # 6. 
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of perceptions of the nature of the problem and the best 

solution to it have been expressed in the United States. 

However, the federal governments perception of the problem 

as a criminal one dominated the period following the enact

ment of the Harrison Act. The development of this policy is 

presented below. 

Perceiving Narcotics as a 
Criminal Problem 

Following the passage of the Harrison Act in 191U-

the federal government's policy toward narcotic consumption 

, was based on perceptions of such behavior being a criminal 

problem rather than a social or medical one. However, it is 

not entirely correct to say that perceptions changed. It is 

more accurate to say that a group of people who did perceive 

narcotic consumption as a criminal phenomenon were successful 

in getting their perceptions accepted as the basis for 

government policy aimed at the problem. But because policy 

did change, it is correct to say the effective perceptions 

changed so that narcotics, once a social and medical prob

lem, soon was a criminal problem. The following analysis of 

how criminal perceptions developed includes a discussion of 

the intent of the Harrison Act, perceptions that influenced 

the administration of the act, and the use of federal courts 

by the Treasury Department to establish federal policy based 

on its perceptions. 

/ 
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The Harrison Act: Legislative Intent 

As is often the case with legislation, there is no 

universal agreement on the purpose for which Congress passed 

the Harrison Act. Eldridge argues the act was aimed largely 

at preventing the spread of opium from the underworld into 

the upper classes.^® Lindesmith states the only clear pur

pose of the act was to establish records on transactions 

involving drugs. Other intentions of the act were ambiguous. 

"The Act did not make addiction illegal and it neither 

authorized nor forbade doctors to prescribe drugs regularly 

for addicts."^ Duster, on the other hand, emphasizes the 

medical perspective and states "the bill was designed by its 

framers to place the addict completely in the hands of the 

medical profession. 

This writer's interpretation, based partly on the 

secondary sources cited above, but largely on the wording of 

the act itself, is that Congress* intent can best be under

stood in terms of the perceptions of the problem discussed 

previously. Thus, portions of the act deal with providing 

records the federal government can use to regulate drug 

18. William B. Eldridge, Narcotics and the Law; A 
Critique of the American ExperimenT in Narcotic Drug Con-' 
trol (Chicago: University of Chicago Press, 19&7), PP* 7-9. 

19. Alfred R. Lindesmith, The Addict and the Law 
(Bloomington: Indiana University press, 196^), p. 5. 

20. Duster, p. 1£. 



37 

traffic. As suggested by Eldridge, state and municipal 

authorities cannot regulate narcotic traffic in their juris

dictions without assistance from a comprehensive national 

law. And state and municipal authorities were under 

pressure to keep narcotic consumption away from the upper 

classes where it was perceived as a major social problem.21 

The public also perceived narcotics as a medical problem. 

The wording of the Harrison Act supports the view that Con

gress perceived narcotics largely in medical terms, and that 

criminal sanctions were included in the act primarily to 

restrict narcotic traffic outside the medical profession but 

not within it. 

The Harrison Act was written as a revenue measure. 

People who deal in narcotics are required to: (1) register 

with the Collector of Internal Revenue, (2) pay a special 

tax at the rate of $1.00 per annum, and (3) conduct nar

cotics trade only in pursuance of a written form provided by 

the Commissioner of Internal Revenue, and (ij.) make records 

PP 
of narcotics transactions available to federal officials. 

Subsequent amendments altered the method of collecting taxes 

by providing stamps to be attached to narcotics containers, 

21. Eldridge, op. cit. 

22. 38 Stat. 785 0911|), Sec. 1, 2, and 3. 
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but these amendments did not reflect a change in legislative 

intent.^ 

Certain exemptions in the act, however, indicate 

that the framers perceived narcotics to be a medical prob

lem. A physician was exempted from the requirement to dis

pense drugs only in pursuance of the written forms provided 

by the Commissioner of Internal Revenue if: (1) he kept 

records on the drugs he dispensed, and (2) he dispensed 

drugs to a patient "in the course of his professional prac

tice only." The requirement to keep records was removed 

when the physician personally attended the patient receiving 

drugs.^ 

Certain other provisions of the Harrison Act indi

cate that Congress did not intend to completely abolish 

trade in narcotics. Sec. 2(d) implies that some traffic in 

narcotics is legal: 

It shall be unlawful for any person to obtain by 
means of said order forms any of the aforesaid 
drugs for any purpose other than the use, sale, or 
distribution thereof by him in the conduct of a 
lawful business in said drugs or in the legitimate 
practice of his profession. 

Sec. 6 of the Harrison Act provides that manufacturers of 

medicines could continue to use narcotics in their medicines 

if the narcotics did not exceed certain specified 

23. 2|X> Stat. 1130 (1919), and 1*2 Stat. 298 (1921) 

2lf. 38 Stat. 785 (191i|.), Sec. 2(a). 
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quantities. Finally, Sec. 8 indicates that physicians would 

be allowed to conduct ambulatory treatment of patients by 

providing that possession of drugs by persons who have not 

registered or paid the special tax is illegal unless the 

drugs were prescribed in good faith by a physician. 

Even though the Harrison Act was designed at least 

partly, if not primarily, to treat narcotics as a medical 

problem, it was written in the form of a revenue measure, 

and thus it was to be administered by the Department of the 

Treasury. Police type agents were established within the 

Treasury Department to handle day-to-day affairs in enforcing 

the act. 

While perceptions of narcotics as a medical and 

social problem were instrumental in the passage of the Har

rison Act, there were strong feelings that narcotics con

sumption was solely a criminal problem. The authors of a 

report to the American Institute of Criminal Law and Crimi

nology in 1919 concluded that opium and morphine users 

commit minor crimes such as burglary and vagrancy while 

"cocaine and heroin ... seem to induce the more violent 

crimes. 

In 1918 one hundred San Quentin prisoners were 

interviewed to determine if crime and narcotics were related. 

25. Francis Fisher Kane, "Drugs and Crimes Report 
of Committee of the Institute," Journal of Criminal Law and 
Criminology. 10 (November, 1919), 366. 



The author perceived such a relationship: "It is safe to 

say, that if opium did not have its habit-forming proper

ties, there would be at least two per cent fewer criminals 

in our institutions, for all of the jjooQ addicts examined, 

none laid the causes of his crime to anything other than 

dope. 

The perception of narcotics as a criminal problem 

was expressed even more strongly by an assistant United 

States attorney: 

The traffic in drugs is criminal through -and 
through: importing, transporting, peddling and 
proselyting. Maiiy criminals are drug addicts. 
Drug addiction causes deterioration and in many 
cases causes criminalism.2? 

The remarks quoted above illustrate the perception 

that narcotics should be treated as a criminal phenomenon. 

The legal tactics pursued by the Treasury Department to 

enforce the Harrison Act indicate the Department held simi

lar perceptions. The Commissioner of Narcotics, in addition 

to pursuing policies through federal courts, was authorized 

by federal law and Treasury Department regulations to assist 

state officials who viewed narcotics from a criminal per

spective rather than from a medical or social perspective. 

Thus, federal narcotics agents were authorized to help 

26. L. L. Stanley, op. cit., p. 756. 

27• Mary D. Bailey, "Drug Peddling, Addiction, and 
Criminalism," Journal of Criminal Law and Criminology, 23 
(May-June, 1932), 90. 
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states draft anti-narcotic laws, give legal assistance to 

states which wished to prosecute doctors who prescribed 

narcotics, give state licensing boards information that 

could be used against doctors, and testify in state medical 

license revocation hearings.2® 

Establishing Federal Policy Based 
on Criminal Perceptions 

An analysis of the leading federal court cases 

related to the Harrison Act indicates that Treasury Depart

ment officials responsible for enforcing the act had at 

least four goals. Although they did not achieve these goals 

completely, they were sufficiently successful that criminal 

perceptions rather than medical or social perspectives 

became the basis of federal narcotics policy. The four 

goals include: (1) Establishing the validity of the act as 

a revenue measure, (2) making addiction a crime even though 

"addiction" is not mentioned in the act, (3) excluding 

physicians' exemptions under the act by providing a very 

narrow definition of "professional practice," and (I4.) 

excluding the use of narcotics by physicians even in cases 

not involving addicts. 

First and Second Goals. The first and second goals 

are analytically distinct, but achieving these goals 

28. H. J. Anslinger, "The Physician and the Federal 
Narcotic Law," Tulane Law Review, 20 (March, 19^6), 309-332. 



occurred simultaneously. In the first major case, United 

States v. Doremus, a doctor was charged with violating the 

act by distributing five hundred heroin tablets to an 

addict, not in pursuance of the required form from the Com

missioner of Internal Revenue. The main question hinged on 

whether the Harrison Act was a valid revenue measure, or 

whether, as suggested by four dissenting justices, it was an 

invasion of state police powers. The Court ruled there was 

a reasonable relationship to taxing authority of the gov

ernment, and that it could not be declared unconstitutional 

merely because "its effect may be to accomplish another 

purpose as well as the raising of revenue."^ 

In addition to the validity of the act, several 

other issues were raised but not resolved in Doremus. The 

physician argued the distribution of the heroin need not be 

in pursuance of the Commissioner's form because he was work

ing in the course of his professional practice. The govern

ment contended that such a large prescription did not con

stitute professional practice, and therefore the physician 

was not exempt from the requirement to use the form, because 

the heroin prescriptions were given merely to satisfy the 

addict's appetite for the drug, and not to cure the addict. 

In Webb v. United States, decided the same day as 

Doremus, the court first reaffirmed the act as a valid 

29. United States v. Doremus, 21+9 U. S. 86 (1919)# 
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revenue measure.^ It then ruled that severed thousand pre

scriptions issued by a physician to addicts without any 

attempt to cure those addicts could not be considered a 

"prescription" under the Harrison Act. This ruling had 

several implications. First, it established a basis for a 

precedent relating to what does and does not constitute 

legitimate professional practice. In addition, it provided 

an important step toward making addiction illegal because 

the addicts did not obtain the narcotics in pursuance of the 

required forms, and now the doctor1s prescription, which 

would have made possession legal, was ruled invalid. In 

United States v. Balint^ the Court ruled that a person who 

distributed narcotics could be found guilty of the Harrison 

Act even if he was unaware that the narcotics in question 

were illegal. In Nigro v. United States^ the meaning of 

the tern "any person" in the act was questioned. Nigro, not 

a physician, distributed narcotics not in pursuance to the 

required forms. He claimed he was outside the category of 

people allowed to obtain the forms and therefore was not in 

violation of the law by not using them. The government 

argued that "any person" includes everyone, and the Court 

30. Webb et al. v. United States, 21+9 U. S. 96 (1919). 

31. United States v. Balint, 258 U. S. 250 (1922). 

32. Nigro v. United States, 276 U. S. 332 (1928). 
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agreed. Finally, in Ca3ey v. United States^ the Bureau of 

Narcotics succeeded in obtaining a ruling that mere posses

sion of illegal narcotics constituted a presumption of 

guilt. 

The net result of this series of cases was three

fold: (1) The use of a revenue measure to regulate narcotic 

traffic was held valid; (2) addiction was, in effect, out

lawed because the unauthorized possession of drugs by 

addicts, regardless of the purpose for which the drugs are 

held, subjects the addict to the same penalties that apply 

to criminal traffickers; and (3) several precedents pertain

ing to the interpretation of "professional practice" were 

set forth that would be used by the government to achieve 

the Department's third goal. 

Third Goal. The third goal of federal narcotics 

officials was aimed at applying criminal sanctions against 

physicians who, while possibly complying with the letter of 

the law, were believed to be violating the spirit of the 

law. The government's strategy was to define the terra "pro

fessional practice" so narrowly that, in practice, physi

cians could not use the exemptions granted them in the 

Harrison Act. 

Because of the Harrison Act, addicts could no longer 

purchase narcotics through unregulated channels such as 

33• Casey v. United States, 276 U. S. lj.13 (1928). 



drug stores, etc. Nor could they purchase narcotics through 

regulated channels in pursuance of forms from the Commis

sioner of Internal Revenue because the government would not 

issue these forms to addicts. The only remaining legal 

source of narcotics was from physicians who could prescribe 

narcotics in the course of professional practice even if 

the recipient did not have the Commissioner's form. Two 

things occurred as a result of this situation. First, 

addicts went to doctors to obtain drugs, and second, many 

doctors freely prescribed large amounts of drugs without any 

attempt to examine the patient or insure that the narcotics 

were not redistributed to other addicts. 

Thus, the Treasury Department considered such whole

sale and unregulated distribution of narcotics by physicians 

to be a violation of the act. The Department worked to 

establish judicial precedents to make such actions subject 

to criminal prosecutions. In Webb it was noted the Depart

ment succeeded in restricting the definition of "prescrip

tion," The Department was most successful, however, in 

United State3 v. Behrman.^ A physician had prescribed 

large amounts of morphine, opium, and a derivative of coca 

leaves to be self-administered by the addict over several 

days. This amount was equal to approximately 3,000 ordinary 

doses of narcotics. 

3I4-. United States v. Behrman, 2£8 U. S. 280 (1922). 
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Several important precedents were, according to the 

Governments interpretation, clarified or established by 

this case. Each deals with the interpretation of "profes

sional practice" in the Harrison Act. First, extremely 

large doses were not allowed. Second, a physician could not 

prescribe narcotics merely to satisfy an addict's appetite. 

There must be an attempt to cure the addict. And third, the 

physician must personally attend the addict. Even if the 

prescription consisted of decreasing doses intended to cure, 

ambulatory treatment in which the narcotics are self-

administered by the addict were not allowed. The ban on 

ambulatory treatment was reaffirmed in Hobart v. United 

States^ which specifically ruled that ambulatory treatment 

was not to be considered legitimate professional medical 

practice. 

Fourth Goal. The precedents established under goal 

three had a major impact on narcotic traffic. First, 

doctors knew the government would prosecute. And second, 

the precedents and the Harrison Act were vague as to exactly 

what would be allowed within the definition of professional 

practice by doctors because the Treasury Department's per

ception of what constituted criminal behavior differed con

siderably from the perceptions of many physicians. 

35>. Hobart v. United States, 299 Fed. 701j. (C.C.A. 
6th, 192i|). 
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The perceptions of narcotics as a criminal problem 

can best be seen in the Department's unsuccessful attempt to 

exclude physicians from using narcotics even in legitimate 

medical practice, including the treatment of addicts as well 

as the use of narcotics in medical cases unrelated to 

addiction. In Linder v. United States the Bureau attempted 

to extend the Behrman rule one step further, but failed.^ 

A patient-addict approached Dr. Linder, said she was exper

iencing withdrawal symptoms, that her regular doctor was out 

of town, and could he prescribe narcotics to relieve the 

withdrawal symptoms until her regular doctor returned. 

Linder complied with a prescription of four tablets, to be 

self-administered in several doses by the addict who turned 

out to be an informer hired by the government. Linder1s 

district court conviction was affirmed by the Court of 

Appeals but reversed by the Supreme Court. The overt dis

tinction between Behrman and Linder was the quantity of 

narcotics involved. An uncertain factor was the "good 

faith" or lack thereof of the doctors. The Supreme Court 

declined to accept the government's argument that this 

example of medical treatment was actually a criminal act 

rather than a medical act: 

The opinion |J.n Behrman] cannot be accepted a3 
authority for holding that a physician, who acts 
bona fide and according to fair medical standards, 

36. Linder v. United States, 268 U. S. $ (1925). 
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may never give an addict moderate amounts of drugs 
for self-administration in order to relieve condi
tions incident to addiction. Enforcement of the 
tax demands no such drastic rule, and if the act 
had such scope it would certainly encounter grave 
constitutional difficulties.37 

The Linder case obviously contradicts the ruling in 

Behrman, and there is ambiguity as to which case is con

trolling. The Treasury Department's policy based on Behrman 

has tended to dominate for two reasons. First, physicians 

are hesitant to run the risk of criminal charges in order to 

clarify the ambiguity. Second, the passive nature of the 

Supreme Court has favored the government in selecting test 

cases. "The government has been careful about prosecuting 

certain types of cases so as not to give the Supreme Court a 

chance to expand and emphasize the precedent of the Linder 

case."38 Lindesmith's argument is supported by the paucity 

of cases with issues similar to those of Linder. Lower 

courts have supported the Linder ruling,39 but subsequent 

Supreme Court cases have considered peripherial issues.^® 

The narcotics officials also tried, but failed, to 

establish a policy that the use of narcotics as medicine for 

non-addiction type cases should invoke the Harrison Act 

37. Ibid., p. 22. 

38. Lindesmith, The Addict and the Law, p. 12. 

39. See United States v. Anthony, 15 P. Supp. 553 
(1936). 

40. See Boyd v. United States. 271 U. 5. 104 (1926). 



criminal sanctions. In Towbin v. United States a physician 

treated several patients suffering from various injuries 

with compounds containing morphine. The morphine was pre

scribed as a painkiller. The doctor was convicted in U. S. 

District Court for distributing narcotics not in pursuance 

of the forms provided by the Treasury Department, and not 

within the exemptions granted under legitimate professional 

practice. The conviction was reversed. The Court stated 

"The government [only] proved a dispensing of drugs by a 

physician in the practice of his profession. This does not 

alone constitute a crime, and a jury's verdict based on such 

evidence does not make it such. 

Conclusion 

The preceding discussion has analyzed how federal 

policy, based on the perception of narcotics as a criminal 

problem, developed. The Harrison Act was passed primarily 

because the public viewed narcotics as a medical and social 

problem. Although there is still ambiguity on some points 

of interpretation of the act, the Treasury Department, act

ing through the courts, has established that narcotics con

sumption will be treated as criminal behavior. The following 

section will trace the development of the perceptions of 

I4.I• Towbin v. United States, 93 P. 2d 861 (1938), 
p. 866. 
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marijuana as a narcotic and criminal problem, as opposed to 

being perceived as a social problem. 

Perceiving Marijuana as a 
Narcotics Problem 

Marijuana consumption in the United States is cur

rently the subject of much controversy. Many people argue 

that "the problem" is not marijuana itself, but rather it is 

government policy that treats marijuana in the same manner 

that it treats narcotics and other dangerous drugs. Without 

getting into the highly subjective question of what actually 

is "the problem," this section analyzes the development of 

the perceptions upon which federal marijuana policies are 

based. To say marijuana is perceived as a narcotic over

simplifies the matter. Statements made by Bureau of Nar

cotics personnel in congressional hearings and in the mass 

media indicate that perceptions of marijuana have been four

fold. First, marijuana has been perceived as a narcotic. 

Second, marijuana has been perceived as a non-medical drug. 

Third, federal officials have seen marijuana as a major 

cause of crime. And finally, marijuana has been seen as a 

cause of heroin addiction. 
\ 

Perceptions of Marijuana as a Narcotic 

Testimony by Commissioner of Narcotics H. J. 

Anslinger and other Bureau officials indicates that mari

juana was perceived as a narcotic, albeit not in the same 



class as the opiates. In Chapter 1 narcotics were defined 

as drugs that were addictive, as opposed to other drugs that 

affect the structure and functioning of the body without 

leading to withdrawal symptoms. Anslinger's testimony sup

porting the Marijuana Tax Act of 1937^"2 frequently uses the 

tern "marijuana addict," thus indicating he perceived mari

juana as a narcotic because of that drug's addictive quali

ties.^ However, Anslinger did note that marijuana was not 

in the same class of narcotics as the opiates because it is 

easier to break the "marijuana habit. 

The perception of marijuana as a narcotic is rein

forced by the purpose for which the Marijuana Tax Act was 

drafted, namely to serve the same purpose for marijuana as 

Harrison Narcotic Act serves for opiates. Clinton Hester, 

Assistant General Counsel, Treasury Department, testified 

that: 

The purpose Tis^ . . . to discourage the widespread 
use of the drug by smokers and drug addicts. 

This bill is modeled upon ... the Harrison Nar
cotic Act ... which [was! designed to accomplish 

42. 50 Stat. (1937). 

^3* U. S., Congress, Senate, Subcommittee of the 
Committee on Finance, Hearings, Taxation of Marihuana, 75th 
Cong., 1st Sess., 1937* PP» 5-12 "(hereafter cited as Mari
huana: Senate Hearings); and U. S., Congress, House, Com-
mittee on Ways and Means, Hearings, Taxation of Marihuana, 
73>th Cong., 1st Sess., 1937* pp. 7-^-7 (hereafter cited as 
Marihuana: House Hearings). 

ljlj.. Marihuana: Senate Hearings, p. 1lj., 
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these same general objectives with respect to 
opium and coca leaves.h-5 

The fact that marijuana was placed under the con

trol of the Bureau of Narcotics, as opposed to being under 

the jurisdiction of some medical or social agency, further 

emphasizes that marijuana was perceived as a narcotic. 

Supporting this point is the fact that federal crime sta

tistics lump marijuana and other narcotic offenses into the 

same category.^ Kaplan notes also that state crime statis

tics seldom distinguish marijuana offenses from offenses 

involving addictive drugs.^ 

Perceptions of Marijuana as a 
Non-Medical Problem 

The Harrison Narcotic Act was passed largely because 

narcotics were perceived from a medical perspective. Thus, 

that act made provisions for the continued medical use of 

narcotics. These provisions were subsequently challenged by 

the Bureau of Narcotics. However, in the case of marijuana, 

the Bureau desired to prohibit access to this drug through 

the medical profession by playing down the need for medical 

exemptions in the bill, thus indicating that the Bureau did 

Ibid., pp. 5, 6. 

lj.6. Uniform Crime Reports for the United States 
(Washington, D. C.: Government Printing Office, 1969). 1 

J|7. John Kaplan, Marijuana; The New Prohibition 
(New York: The World Publishing Co., 1970), p. 22. 
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not see marijuana as a medical problem: 

Hester. We are informed by authorities in the 
Public Health Service that there is no real medi
cal use for the drug marihuana . . .48 

Senator Brown. That is, [marijuana's] medical 
value is not very great, and there are many other 
drugs that may be used in place of it that are 
fully as good if not better? 

Anslinger. Yes, Sir; it is not indispensable. 

Senator Brown. I think some medical men say that 
if we had no such drug at all the medical profes
sion would not be very greatly handicapped ... 

Anslinger. I think they are pretty generally in 
agreement that its use could be abandoned without 
any suffering.^° 

Perceptions of Marijuana and 
Criminal Behavior 

Earlier in this chapter it was shown that federal 

narcotics personnel viewed narcotics as a criminal phenome

non. The discussion above indicates that marijuana was per

ceived as a narcotic. It is not unexpected, then, that the 

Bureau of Narcotics saw a relationship between marijuana and 

crime. Kaplan contends that "Historically, the most signif-

cant argument for the prohibition of marijuana has been that 

the drug causes its users to commit violent crimes."50 

ij.8. Marihuana: House Hearings, p. 8. 

lj-9. Marihuana: Senate Hearings, p. 12. 

50. Kaplan, p. 88. 



The perception that marijuana causes violent crimes 

is best illustrated with remarks by Commissioner of Nar

cotics Anslinger when he was campaigning in the mass media 

and in congressional hearings for the Marijuana Tax Act: 

I believe in some cases one cigarette might develop 
a homocidal mania, probably to kill his brother.51 

Perhaps you remember the young desperado in 
Michigan who, a few months ago, caused a reign of 
terror by his career of burglaries and holdups, 
finally to be sent to prison for life after kid
napping a Michigan state policeman, killing him, 
then handcuffing him to the post of a rural mail
box. This young bandit was a marijuana fiend.52 

There were 60 I marijuana} cigarettes on hand, 
enough fodder for 60 murders.53 

Perceptions that Marijuana Leads 
to Heroin Addiction 

A common contemporary argument against marijuana is 

that it causes one to "move up" to heroin. At the time of 

the passage of the Marijuana Tax Act of 1937, however, this 

was not the view of the Bureau of Narcotics. The following 

testimony illustrates this point: 

Mr. Dingell. I am just wondering whether the 
marihuana addict graduates into a heroin, an opium, 
or a cocaine user. 

51 • Marihuana: Senate Hearings, p. 11^. 

52. H. J. Anslinger and Courtney R. Cooper, "Mari
juana: Assassin of Youth," The American Magazine, 12lj. 
(July, 1937), 150. 

53. Ibid., p. 151. 
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Mr. Anslinger. No sir; I have not heard of a case 
of that kind. I think it is an entirely different 
class. The marijuana addict does not go in that 
direction. 5m-

Mandel traces the development of the "stepping-

stone" theory by surveying the mass media during a twenty 

year period. Prior to 19^8, 70 per cent of the major 

articles on marijuana made no mention of the theory that 

marijuana leads to heroin, and the remaining 30 per cent 

only make passing reference to that theory. But during the 

191*0's nine of fourteen major articles on marijuana cited 

the stepping-stone theory as the only danger of marijuana, 

and the remaining five articles stated this was the primary 

danger. But by 1951» commissioner of Narcotics Anslinger 

was testifying before congressional committees that mari

juana does lead to heroin, a reversal of his 1937 posi

tion. 55 

Summary 

This chapter has analyzed the development of percep

tions toward narcotics and marijuana. These perceptions 

have passed through several analytically separate stages. 

In the early nineteenth century, opiates were not perceived 

as a problem, and hence there was no criminal or social 

5U» Marihuana; House Hearings, p. 2L\., 

55. Jerry Mandel, "Who Says Marijuana U3e Leads to 
Heroin Addiction?" Journal of Secondary Education, 1l3 (May. 
1968), 211-217. 



sanction for consuming such drugs. In the late nineteenth 

and early twentieth century, narcotics were perceived as a 

medical and social problem. These perceptions were major 

incentives behind the Harrison Narcotic Act of 191I4- The 

Treasury Department perceived narcotics from a criminal 

perspective, and the view of narcotics agents prevailed as 

the effective government policy. Perceptions of marijuana 

have been parallel to those of opiates despite the pharma

cological differences between the two drugs. The emphasis 

has been on those perceptions which have had the most influ

ence on federal drug policies. Different perceptions that 

have until recently had no major impact on federal policy 

will be analyzed subsequently. 



CHAPTER 3 

FEDERAL POLICY SUBSEQUENT TO THE 
MARIJUANA TAX ACT OP 1937 

The analysis in Chapter 2 pointed out several major 

aspects of federal drug policy. First, the Treasury Depart

ment perceived narcotics as a criminal phenomenon despite 

the original intent of Congress in the Harrison Act of 191l|.. 

Then, the Department succeeded in establishing its percep

tions as the basis of federal policy. Also, narcotics 

officials perceived marijuana as a narcotic and therefore 

as a criminal phenomenon. 

This chapter will analyze federal drug policies 

subsequent to the passage of the Marijuana Tax Act of 1937. 

The analysis is divided into four sections: the 1937 act 

and Bureau of Narcotics policy under the act, the Bureau's 

efforts to pass new laws in the 1950's, the legal definition 

of marijuana in relation to narcotics, and dissident per

ceptions voiced during this period. A major theme in all 

four sections is the continuation and reinforcement of per

ceptions that were publicized when the Bureau was lobbying 

for the passage of the 1937 law. 

In earlier discussions of the development of per

ceptions and policies over a period of time, there was 

57 



ambiguity as to the best cutoff date between one period and 

the next. This is the case also for the period following 

the Marijuana Tax Act since conflicting opinions and poli

cies develop gradually, often spanning a transition period 

of several years. The end of the 1950*s was selected as a 

cutoff point for this chapter because the Bureau of Nar

cotics was successful prior to this date in maintaining a 

policy on marijuana that was based on narcotics policies. 

It was not until the ^^'s that competing interests began 

to establish different policies. 

Federal Policy Under the Marijuana 
Tax Act 

Relationship of Marijuana Act 
to Harrison Act 

In Chapter 2 it was noted that Bureau of Narcotics 

personnel sought a marijuana law which would allow them to 

treat marijuana traffic under the same policy guidelines 

that had been established for narcotics traffic.'' A survey 

of the 1937 act itself indicates Congress agreed with the 

Bureau's objectives. The provisions of the 1937 act^ are 

parallel to the provisions of the Harrison Act.3 First, the 

Marijuana Act contained two provisions aimed at stopping 

1. See Chapter 2, footnote I4.5. 

2. 50 Stat. 554 (1937). 

3. 38 Stat. 785 (191^). 



marijuana traffic at its source: (1) It required those who 

were legally permitted to distribute marijuana to keep 

records for two years. By requiring these records to be 

made available to Bureau of Narcotics and tax inspectors, 

the act allowed federal officials to trace legal marijuana 

from the consumer back to the original source. (2) The 

act specified that, with certain limited exceptions, mari

juana could be transferred only in pursuance of forms 

issued by the Commissioner of Narcotics. Since the Com

missioner had discretion on this matter, legal marijuana 

traffic could be terminated by declining to issue the forms. 

Both of these provisions were taken from the Harrison Nar

cotic Act of 191i|-. 

A second similarity between the Marijuana Act and 

the Narcotic Act is found in exemptions for physicians who 

may dispense drugs in the course of professional practice. 

This provision was the basis of much court activity under 

the Harrison Act. Despite efforts by the Bureau to play 

down the medical value of marijuana, the physician's 

exemptions were included in the Marijuana Act. 

The two acts are similar also in that both use the 

national government's power to tax as a basis for control

ling drug traffic. The exact taxing methods, however, are 

not identical. The Harrison Act requires legal narcotic 

dealers to register and pay an occupation tax. Subsequent 



amendments provided for a commodity tax in the form of 

stamps to be placed on the drugs. The Marijuana Act also 

calls for a small occupation tax. But instead of a com

modity tax, it requires a tax on the act of transferring 

marijuana from one party to another. For persons legally 

registered, the transfer tax is at the rate of $1.00 per 

ounce; for those who are not registered, the rate is $100.00 

per ounce. 

The relationship of the Marijuana Act to narcotics 

policy is further emphasized by Section 7(e) which states: 

All provisions of law (including penalties) appli
cable in respect of the taxes imposed by the Act 
of December 17, 19llj- ... as amended, shall, 
insofar as not inconsistent with this Act, be 
applicable in respect of the taxes imposed by this 
Act.^ 

In addition to this general statement, the specific penal

ties for violating the Marijuana Act are identical to those 

of the Harrison Act: 

[Any person who is convicted shalf] be fined not 
more than $2,000 or be imprisoned not more than 
five years, or both, in the discretion of the 
Court.^ 

The similarities between the Harrison Narcotic Act and the 

Marijuana Tax Act emphasize the conclsuion made earlier that 

ij.. $0 Stat. (1937), Sec. 7(e). 

5. 50 Stat. (1937), Sec. 12} and 38 Stat. 785 
(1911+), Sec. 9. 
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federal narcotics officials perceived marijuana as a nar

cotic and sought marijuana policies based on this percep

tion. 

Constitutionality of the Marijuana Act 

The major constitutional question under the Harrison 

Narcotic Act was whether using the power to tax was a valid 

means to regulate narcotics traffic, or whether the act was 

a violation of state police powers. The same issue was the 

central one in testing the Marijuana Act, but in this 

instance the Supreme Court had no trouble resolving it. 

Referring to the validity of the government's power to use 

taxes to regulate firearms,^ to protect domestic industries 

from foreign competition,7 and to restrict oleomargarine 
D 

sales,0 the Court concluded the Marijuana Act was a valid 

revenue measure even though it also had the effect of sup-

9 pressing marijuana traffic. 

In addition to the tax question the Marijuana Act 

has also been challenged on other constitutional issues, but 

federal courts have upheld the act in such cases. Examples 

6. Sonzinsky v. United States, 300 U. S. f>06 
(1937). 

7. Hampton v. United States, 276 U. S. 39k (1928). 

8. Magnano v. Hamilton, 292 U. S. IfO (193^). 

9. United States v. Sanchez, 3^0 U. S. I4.2 (1950). 
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10 of these issues include Haynes v. United States where it 

was ruled the requirement to register under the transfer tax 

provision did not violate the protection against self-

incrimination, and United States v. Taylor,^ where it was 

ruled, inter alia, that punishing addicts and peddlers 

equally for violating the transfer provisions of the act did 

not constitute cruel and unusual punishment. 

A major issue raised under the Harrison Act dealt 

with the prosecution of physicians by the Bureau of Nar

cotics.^ This issue did not appear in the years following 

the Marijuana Act, despite the similarity in exemptions for 

physicians in the two law3. Several possibilities are 

available to explain the absence of this issue, but it must 

be emphasized that the following suggestions are only specu

lative. First, it is possible that marijuana had no sig

nificant medical value. Thus, doctors did not prescribe it 

to patients, and the Bureau had no cause to prosecute 

doctors. It can be argued, however, that at least some 

Congressmen perceived a medical value for marijuana. Other

wise they would not have rejected the Bureau's testimony 

10. Haynes v. United States, 339 P.2d 30 (9th Cir. 
1-966). 

11. United States v. Taylor, 116 P. Supp. U39 
(1953). 

12. See Chapter 2. 
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that medical exemptions were unnecessary for the Marijuana 

Act. 

A second possibility is that the Bureau's campaign 

against physicians under the Harrison Act was successful. 

Thus, doctors refrained from prescribing marijuana rather 

than risk prosecution, expensive legal battles, and possible 

conviction. 

A third argument is based on the nature of the drug. 

Since marijuana is not addictive, a user whose supply was 

cut off due to the new law was not desperate to obtain the 

drug, as was the narcotic addict. Thus, the users did not 

feel compelled to approach physicians as a last resort for 

obtaining the drug. 

A final alternative might be that the Marijuana Tax 

Act was a failure. If the supply of marijuana were not 

terminated, users could still purchase it through illegal 

channels at reasonable prices, thus eliminating the need for 

physicians to become involved in marijuana traffic. 

Bureau Policy Under the Marijuana Act 

Since the Bureau of Narcotics was established in 

1930, the Bureau's official policy has been to stop nar

cotics traffic at its source rather than waiting till the 

drugs have reached the individual consumer. The first 



annual report by the Bureau stated: 

Briefly these orders [by the Commissioner] require 
Federal field officers to concentrate their 
enforcement efforts largely against the sources of 
supply of the illicit traffic, with a view to the 
attempted elimination of the more important 
dealers and their operating facilities.13 

State and local officials were to handle "local retail 

traffic conducted by the ordinary street peddler."1^ This 

official policy was still in effect in 1968. 

The same official policy was applied to marijuana in 

the years following enactment of the 1937 act. In 1951# 

Deputy Narcotics Commissioner George W. Cunningham testified 

before Congress that 

the chief marijuana problem is that which is smug
gled in from Mexico. The people we want to catch 
are not the little fellows who smoke marijuana 
cigarettes; we want the men who sell them those 
cigarettes; we want to remove them from the 
scenery.'" 

The Bureau's official policy of stopping marijuana 

traffic at its source, while leaving minor possession 

offenders to states, has continued through the 1960's. This 

13. U. S., Federal Bureau of Narcotics, Annual 
Report of the Commissioner of Narcotics (Washington, D. C.; 
Government Printing Office, 1931)» p. 23. 

1^. Ibid. 

15. Henry L. Giordano, "The Prevention of Drug 
Abuse," Humanist, 28 (March-April, 1968), 20. 

16. U. S. Congress, House, Subcommittee of the 
Committee on Ways and Means, Hearings, Control of Narcotics, 
Marihuana, and Barbiturates, 82nd Cong., 1st Sess., 19S>1 > 
p. 67 (hereal'ter cited as "House Hearings, 1951")• 



policy has been reinforced by presidential support, such as 

President Nixon's message on drug abuse in 1969 where the 

President stated that federal officials should continue the 

existing policies noted above. 

The remarks cited above indicate official policy 

positions. However, action taken by government officials 

sometimes differs from official policy. For example, Deputy 

Commissioner Cunningham stated "the Bureau of Narcotics is 

not interested in addicts as such, to punish those people. 

It is not an offense to be an addict under Federal law. 

But in practice, federal policy has differed from this 

statement, as pointed out in Chapter 2, because the govern

ment has in effect made addiction illegal even though 

technically it is the purchase of narcotics, not addiction 

per se, that is illegal. Also, statements by Congressmen 

who delegate policy-making authority to the Bureau sometimes 

conflict with the Bureau's official policy, as indicated by 

Congressman Donavan's remark that the Bureau's "task is to 

apprehend addicts."^ 

The preceding remarks pertain to narcotics policy. 

Because there is a gap between stated policy and actual 

17. "Text of Nixon's Message on Plan to Attack Drug 
Abuse," Congressional Quarterly Almanac, Vol. XXV (Wash
ington, D. C.: Congressional Quarterly Service, 1969), 
P. 57-A. 

18. House Hearings, 1951* P» 63. 

19. Ibid., p. 55. 
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policy for narcotics, one may assume that such a gap might 

also exist for stated and actual policy on marijuana. Thus, 

it is necessary to look at available data to determine if 

Bureau action related to marijuana fits policy statements. 

This task is complicated somewhat by the fact that many data 

sources do not distinguish between marijuana and narcotics. 

However, some indication of Bureau policy toward enforcement 

of the Marijuana Act between 1937 and 1960 can be found in 

statistics on the number of prisoners sentenced by federal 

courts and the distribution of federal prison commitments by 

judicial circuit. 

Prisoner Data. Table 3 presents data on the number 

of marijuana and narcotics offenders sentenced to federal 

prisons at five year intervals from 19hS through 1960. 

During this fifteen year period, the percentage of federal 

prisoners received from the courts on marijuana convictions 

as opposed to narcotic convictions has steadily decreased. 

Three conclusions can be drawn from this trend. First, one 

can conclude that the Bureau has succeeded in drying up the 

marijuana traffic. This is obviously false. Even the 

Bureau indicates marijuana traffic is on the increase. 

Second, one can conclude that the Bureau is adhering to its 

stated policy of leaving the enforcement of minor violations 

to the states. Since the bulk of marijuana violations 

involves small amounts of the drug, this would account for 
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TABLE 3 

FEDERAL PRISONERS RECEIVED FROM THE COURTS FOR 
MARIJUANA AND NARCOTIC OFFENSESa 

Year 
Offense 

Marijuana Narcotics % Marijuana 

19^5 325 253 56 

1950 633 w 56 

1955 393 707 36 

1960 288 1,168 20 

aData extracted from selected issues of Federal 
Prisons: Report of the Work of the Federal Bureau of 
Prisons (Leavenworth: United States Penitentiary, Annual 
Reports). 
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the decreasing percentage of federal marijuana convictions 

if the Bureau is not concerned with the small time offender. 

Third, one can conclude the Bureau no longer considers mari

juana to be a significant narcotic problem nor a major cause 

of crime. This conclusion indicates a variation between 

official policy and actual policy. Lindesmith makes a 

similar conclusion based on the decreasing number of mari

juana arrests reported in Bureau of Narcotics Annual Reports 

between 1952 and 1958.^® 

Distribution of Federal Commitments. If, in fact, 

the Bureau is leaving the minor offender to the states while 

applying the limited number of federal personnel to stopping 

the source of illegal drugs, one must assume that Bureau 

enforcement activity would be heaviest in areas where drugs 

can be smuggled most easily. Table Ij. presents data on the 

number of commitments to federal prison for each judicial 

circuit at five year intervals from 19i|5 t0 1960. In 

addition, data for selected districts are included when 

appropriate. 

Table 1}. indicates that the preceding supposition is 

true. Over the fifteen year period, three circuits regu

larly had a greater number of federal commitments for nar

cotics and marijuana violations. All three circuits—the 

20. Alfred R. Lindesmith, The Addict and the Law 
(Bloomington: Indiana University Press, 19^5), p. 237. 



TABLE k 

NUMBER OF COMMITMENTS FOR MARIJUANA AND NARCOTICS VIOLATIONS, 
BY CIRCUIT8, 

1955b 1960 
Circuit District 1945 1950 Marijuana Narcotics Marijuana Narcotics 

First 21 20 3 16 3 3 

Second 
(NY-Southern)0 

211 
(168) 

219 
(168) 

14 227 
(196) 

8 223 
(177) 

Third lj-0 85 8 61 1 28 

Fourth 43 66 3 50 7 18 

Fifth 
(T ex-South ern) 
(Tex-We stern) 

368 
(132) 
(130) 

622 
(188) 
(149) 

181 
( 93) 
( 47) 

119 
( 41) 
( 3 D  

90 
( 48) 
( 36) 

207 
( 58) 
( 71) 

Sixth 
(Ohio-Southern) 

153 280 
(103) 

56 126 
( 5 D  

4 45 
( 43) 

Seventh 57 123 11 • 81 6 80 

Eighth 21 78 10 84 2 34 

Ninth 
(Calif-Southern) 

149 
( 40) 

296 
(108) 

107 
( 45) 

229 
(117) 

152 
(119) 

316 
(230) 

Tenth 46 88 42 11 4 47 



TABLE ij-—Continued 

aData extracted from selected issues of Federal Prisons: Report of the 
Work of the Federal Bureau of Prisons (Leavenworth: United States Penitentiary, 
Annual Reports). 

^Separate figures for marijuana and narcotics are not available for 191*5 
and 1950. 

cSelected district figures are presented in parentheses when necessary 
to indicate unusually high activity. 



Second, the Fifth, and the Ninth—include districts with 

harbors or border areas. If the Bureau were concerned with 

possession violations by the individual user, it would not 

concentrate its activities in areas where marijuana and 

narcotics enter the country. 

A question raised earlier in Table 3 was whether 

Bureau of Narcotics personnel, despite official statements 

to the contrary, were beginning (during the 1950's) to per

ceive a distinction between the consequences of marijuana 

consumption and narcotics consumption. Table lj. indicates 

this to be the case because with two exceptions, federal 

commitments for narcotics in each circuit are consistently 

higher than for marijuana. While Commissioner of Narcotics 

Anslinger and other top policy makers relate marijuana to 

addiction and crime, it is apparent that other personnel 

lower in the Bureau hierarchy see marijuana as less of a 

threat. Otherwise they would spend greater resources on 

convicting marijuana violators. The two exceptions are 

circuits that include Mexican border areas where smuggling 

activity is intense. 

Two qualifications must be made to the conclusions 

drawn from Table ij.. First, the Southern District in Ohio 

had a large percentage of the narcotics commitments in 1950 

and again in 1960. The previous conclusion does not explain 

these data. Second, the conclusions are based on the 



supposition that a large number of federal prison commit

ments is an indicator of federal policy on narcotics and 

marijuana due to the Bureau's concentration of law enforce

ment personnel in areas with a high rate of smuggling. How

ever, it is possible that the higher number of commitments 

is due to the attitudes of certain judges or the skill of 

certain prosecuting attorneys rather than to the distribu

tion of Bureau of Narcotics personnel. No data could be 

located to verify this supposition. 

Conclusions. The analysis in Chapter. 2 indicated 

federal officials perceive marijuana as a narcotic, as a 

cause of narcotic addiction, and as a cause of crime. Based 

on these perceptions, Bureau marijuana policy officially 

is that of narcotics policy, namely, concentration on drug 

traffic--narcotics and marijuana--at its source while 

leaving the enforcement of minor possession violations to 

the states. 

The data presented above tend to confirm this 

policy, but the data also indicate that marijuana enforce

ment is receiving less attention than narcotics enforcement. 

Thus, we conclude that not all Bureau personnel hold the 

perceptions of marijuana that Commissioner Anslinger holds, 

and these perceptions have affected the extent to which the 

Bureau has enforced the Marijuana Tax Act. 



It must also be noted that even though the Bureau is 

more concerned with trafficking violations than with 

possession violations, many convictions are for possession. 

This is due to the wording of the Marijuana Tax Act which 

makes no distinction between trafficking and possession. 

Possession of marijuana without the required forms is a 

presumption of guilt, and thus the government need not go 

through the more difficult task of proving intent to sell in 

order to convict the violator. 

The leaving of minor possession violators to state 

authorities creates another situation favorable to federal 

convictions. If Bureau personnel catch an alleged traf

ficker in violation of the tax requirements of federal law, 

the Bureau can bargain for a guilty plea and quick con

viction. The alternative for the defendant is to plead not 

guilty to the federal violation and run the risk of being 

turned over to state authorities. No doubt, some offenders 

prefer this option to plead guilty to the federal charges 

because the states tend to apply more severe penalties and 

have more harsh penal institutions. 

Bureau Policy and Perceptions Toward 
New Legislation: 19jj>Q's 

During the 1950's the Federal Bureau of Narcotics 

lobbied for and received from Congress legislation: (1) 

increasing the criminal sanctions against narcotics 
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violators, and (2) incorporating marijuana into the nar

cotics laws so that increased criminal sanctions against 

narcotics were applied equally to marijuana. 

In 1950 and 1951 two Congressional committees, whose 

chairmen agreed with and supported Bureau perceptions toward 

narcotics and marijuana, held extensive hearings. These 

committees were the Senate Special Committee to Investigate 

Organized Crime, chaired by Senator Estes Kefauver, and the 

House Ways and Means Narcotics Subcommittee, chaired by 

Congressman Hale Boggs. These hearings resulted in the 

Boggs Bill of 1951Then, in 1955 and 1956 major hear

ings were held by Senator Price Daniel's Judiciary Subcom

mittee on Illicit Narcotics Traffic and by Congressman 

Boggs1 Ways and Means Subcommittee on Narcotics. The result 

was the Boggs-Daniel Bill of 1956.22 In the following 

analysis, these two bills and the testimony of policy makers 

in the hearings will be treated together because, even 

though they encompass a five year interval, they reflect a 

continuous set of perceptions that dominated federal mari

juana policy through the 1950's. 

21. 65 Stat. 767 (1951). 

22. 70 Stat. 567 (1956). 
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Major Issues in the 1950's 

Testimony before the various committees during the 

1950'S by federal narcotics personnel falls into three 

categories. First, there is testimony re-emphasizing the 

major perceptions leading to the Marijuana Tax Act of 1937» 

Second, there are new issues that reinforce the older per

ceptions. Finally, there are the legislative recommenda

tions of the Bureau of Narcotics. Although testimony on 

some of these issues was cited and discussed in Chapter 2 in 

conjunction with the 1937 Act, quotations and remarks will 

also be presented here to firmly establish the Bureau's 

official marijuana policy and the relationship of that 

policy to narcotics perceptions. 

A Restatement of 1937 Perceptions. In hearings 

leading to the 1937 Marijuana Act the Bureau perceived mari

juana to be a narcotic because it was believed to be habit 

forming, and also it was seen as a major cause of crime. In 

subsequent years, marijuana became known as a major cause of 

heroin addiction. These perceptions continued through the 

1950's, as illustrated by the following remarks extracted 

from congressional hearings. 

Congressmen Yates tells how two cigarettes estab

lishes addiction by citing a case history: 

Here is his tragedy in his own words: 'I was very 
depressed at this time. I met a fellow at Senn 
High School by the name of Hank, a white fellow. 
He started talking about music. ... Then the 
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conversation turned to marijuana and he offered me 
a marijuana cigarette.1 A week later, Hank sup
plied him with another one, and the habit was 
established.23 

Various Bureau officials and Congressmen revealed similar 

attitudes in 1956, thus re-emphasizing the connection 

between narcotics and marijuana. 

Typical of the testimony that marijuana leads to 

narcotic addiction is the statement by Albert Aman, Bureau 

of Narcotics District Supervisor, who claims "The real 

danger of marijuana lies in the fact that many of the 

smokers thereof eventually want a more potent drug and they 

begin to sniff, ordinarily, heroin. Shortly thereafter they 

develop into using heroin intravenously and within a very 

reasonable length of time they become a confirmed heroin 

addict."2^ 

Examples of perceptions that marijuana causes crime 

have been cited previously in connection with the 1937 act. 

In 1956 Bureau of Narcotics officials were still making 

statements such as "marihuana smoking among the younger 

23. House Hearings, 1951, 

2ij.. U. S., Congress, Senate, Subcommittee on 
Improvements in the Federal Criminal Code, Committee on the 
Judiciary, Hearings, Illicit Narcotics Traffic, 81j.th Cong., 
1st Sess., 1956 (hereafter cited as "Senate Hearings, 
1956"); and U. S., Congress, House, Subcommittee of the Com
mittee on Ways and Means, Hearings, Traffic, and Control of. 
Narcotics. Barbiturates, and Amphetamines, tfJjth Cong., 1956 
(hereafter cited as "House Hearings, 1956"). 

25. House Hearings, 1956, p. 1062. 
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generation does bring about sex perversion and rape, as well 
p/L 

as other violations ... including murder." 

New Issues in the 1950* 3 .  In addition to the per

ceptions relating marijuana to narcotics and crime, two new 

factors were widely discussed in the 1951 and 1956 hearings. 

The first factor concerns teenage addiction. Whereas pre

viously the vast majority of addicts were adults, by the 

1950's many addicts were under twenty-one. This fact led to 

much testimony throughout all the hearings on the value of 

cutting off the flow of marijuana and narcotics before these 

drugs reached the individual user. 

A second new issue involved recidivism. Numerous 

data were presented to show that the majority of convictions 

for narcotics and marijuana offenders were for second or 

subsequent offenses. Thus, new legislation was needed that 

would apply a stronger sanction against drug law violators. 

Recommendations by the Bureau. The results of the 

extensive testimony in both the 1951 and 1956 hearings were 

two recommendations by the Bureau of Narcotics. The first 

recommendation was to create mandatory prison sentences, 

preferably for all marijuana and narcotics offenders, but 

certainly for second and third time offenders. Mandatory 

sentences were needed, it was argued, because federal 

judges had the power under existing laws to give lengthy 

26. Ibid 



sentences, but they were not doing their job: 

Mr. Harrison. Under existing laws the judges can 
impose the penalties, if they want to. 

Mr. Yates. Yes. 

Mr. Harrison. And you think if we pass a law that 
will put on a minimum sentence, in some way or 
other we will get the judges to start performing 
their duties? 

Mr. Yates. I would ... say that it would remove 
the discretionalry powers on the part of the 
judges ... 

Mr. Harrison. In other words, the situation is so 
bad that the Federal judges should not be allowed 
to have this discretion any longer? 

Mr. Boggs. That is right.2? 

Congressman Donavan stated the problem more 

strongly. "I just do not know how you can . . . supply some 

of these Federal judges with the spine that they do not 

have. . .. There are just too many political touts and 

parlor pinks utterly incapable of understanding the danger 
pQ 

of organized crime and organized subversion." The need 

for mandatory sentences without probation continued to be a 

major theme throughout the 1956 hearings chaired by Senator 

Daniel.2^ 

In addition to manda tory senten.cu&3~.. ttee—ao 

favored more severe penalties. Commissioner of Narcotics 

27. House Hearings, 1951» p. 50. 

28. Ibid., p. 56. 

29. Senate Hearings, 1956. 



Anslinger testified that "There should be a minimum sentence 

for the second offense. ... On the second offense if there 

were a minimum sentence of 5 years without probation or 

parole, I think it would just about dry up the traffic."3® 

In 1956, five years after enactment of heavy manda

tory sentences, Anslinger testified that this type of sanc

tion was effective, and therefore the length of minimum 

sentences should be increased and should also apply to first 

offenders. To support his claim, he presented data com

paring sentencing tendencies of judges to drug traffic in 

those judges' districts, concluding that districts with 

severe judges were "cleaner" in terms of drug traffic.^ 

However, Anslinger's data did not attempt to correlate 

related factors, such as degree of police enforcement, 

proximity of the districts to smuggling areas such as 

harbors and border states, accuracy of crime reporting, etc. 

Regardless of the limitations of the Bureau's data, however, 

the testimony illustrates the preference for crime tariffs 

by the Bureau and by Congress as being the best means to 

solve the drug problem. 

30. U. S., Congress, Senate, Special Committee to 
Investigate Organized Crime in Interstate Commerce, Hear
ings, Investigation of Organized Crime in Interstate Com
merce, 01st Cong.. 2nd Sess.. 1950, p. 93 (hereafter cited 
as "Senate Hearings, 1950"). 

31. House Hearings, 1956, pp. 87-125. 
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Results of Bureau Lobbying in the 1950*s 

New Criminal Sanctions. The 1951 Boggs Bill and the 

1956 Boggs-Daniel Bill were actually amendments to existing 

narcotics and marijuana legislation rather than being com

pletely new laws. A major element in these two bills was 

the application of heavier penalties which for the most part 

were mandatory. Table 5 presents the increased penalties in 

the 1951 act. Table 6 presents the 1956 penalties. Two 

factors are important in these penalties. First, the trend 

during the 1950's was toward more severe penalties, thus 

indicating the effective perceptions were those held by the 

Commissioner of Narcotics and his congressional supporters. 

Second, the 1956 act for the first time distinguished 

between trafficking and possession. However, the possession 

penalties were sufficiently severe for the government to put 

alleged traffickers out of circulation even though it might 

not have evidence to prove trafficking in court. 

Marijuana v. Narcotics Offenses. In addition to 

applying heavier criminal sanctions, these two acts are 

significant in the analysis of federal marijuana policy 

because they formally legislate perceptions held by Bureau 

officials. The 1951 and 1956 bills amend various earlier 

laws, including the Harrison Narcotics Act, the Marijuana 

Tax Act, and the Narcotic Drugs Import and Export Act. Pre

vious discussion has shown how the Bureau has perceived 
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TABLE 5 

PENALTIES UNDER THE BOGGS BILL, 1951 

Suspended 
Prison-Years Sentence or 

Offense Pine Minimum Maximum Probation 

1st 

2nd 

Subsequent 

TABLE 6 

PENALTIES UNDER THE BOGGS-DANIEL BILL, 1956 

Offense Fine Min. Max. 
Probation, 
Parole, etc. 

Possession: 1st $20,000 2 10 Yes 
2nd 20,000 5 20 No 
Subsequent 20,000 10 i*o No 

Trafficking: To Adults: 
1st 20,000 5 20 No 
Subsequent 20,000 10 ko No 

To Minors: 
Heroin 20,000 10 Xa No 
Other Narcotics 20,000 10 ko No 

aLife term or death. 

$2,000 

2,000 

2,000 

2 

5 

10 

5 

10 

20 

Yes 

No 

No 
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marijuana offenses to be in the same category as narcotics 

offenses. The perceptions became law in the 1951 and 1956 

acts because those acts apply the same penalties for both 

marijuana and narcotics violations. The only exception is 

found in the 1956 act. A person who sells heroin to minors 

can get a life term or death penalty, whereas if he sold 

some drug other than heroin, including marijuana, he could 

only receive a forty year sentence. 

Marijuana v. Narcotics: Legal Distinctions and 

Definitions. The following discussion analyzes the question 

of whether marijuana is legally defined as a narcotic. The 

first annual report of the Bureau of Narcotics defined nar

cotics as "opium or coca leaves or any . . . derivative [of 

them"]."^ It is not unexpected that marijuana was excluded 

from this definition since marijuana was not yet considered 

to be a significant problem. Marijuana is also excluded 

from recent Bureau definitions of narcotics.^3 

Legislative definitions are consistent with official 

Bureau policy in that marijuana is legally distinct from 

narcotic drugs. Prior to the 1970 marijuana legislation, 

the controlling federal legislation was the Boggs-Daniel 

Bill of 1956 which amended major narcotics and marijuana 

32. Federal Bureau of Narcotics, op. cit., p. 1. 

33. U. S., Federal Bureau of Narcotics, Regulations 
No. 5» Regulatory Taxes on Narcotic Drugs (Washington, D. C.: 
GovernmentPrinting Office, I96i}.), p. i+1. 
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acts passed prior to this date. The definitions of nar

cotics and marijuana in the 1956 act are: 

(a) Narcotic drugs.--The words 'narcotic drugs' as 
used in this part shall mean any of the following, 
whether produced directly or indirectly by extrac
tion from substances of vegetable origin, or inde
pendently by means of chemical synthesis, or by a 
combination of extraction and chemical synthesis: 

(1) Opium, isonipecaine, coca leaves, and 
opiate; 
(2) Any compound, manufacture, salt, deriva

tive, or preparation of opium, isonipecaine, 
coca leaves, or opiate; 
(3) Any substance (and any compound, manufac

ture, salt, derivative, or preparation thereof) 
which is chemically identical with any of the 
substances referred to in clauses (1) and (2); 

except that the words 'narcotic drugs' as used in 
this part shall not include decocainized coca 
leaves or extra ich extracts 

(2) Marihuana.—The term 'marihuana' means all 
parts of the plant Cannabis sativa L., whether 
growing or not; the seeds thereof; the resin 
extracted from any part of such plant; and every 
compound, manufacture, salt, derivative, mixture, 
or preparation of such plant, its seeds, or resin; 
but shall not include the mature stalks of such 
plant, fiber produced from such stalks, oil or cake 
made from the seeds of such plant, any other com
pound, manufacture, salt, derivative, mixture, or 
preparation of such mature stalks (except the resin 
extracted therefrom), fiber, oil, or cake, or the 
sterilized seed of such plant which is incapable of 
germination. 35 

Prom these restatements of official Bureau policy 

and federal law, we see that marijuana is legally distinct 

from narcotic drugs. However, the legal definitions do not 

do not contain 

3k* 26 U.. S. Code 4731. 

35. 26 U. S. Code 1+761. 



fit completely with actual policy. First, it was concluded 

in the previous section that, even though the Boggs-Daniel 

Bill did not define marijuana as a narcotic, it had the 

effect of doing so by amending existing narcotics offenses 

to include marijuana, and by applying the same criminal 

sanctions to narcotics as to marijuana offenders. Nowlis, 

in her discussion of collegiate drug consumption, draws a 

similar conclusion about the effect of the 1956 legisla

tion.-^ 

The federal distinction between marijuana and nar

cotics is also watered down by state legislation. The 

Uniform Narcotic Drug Act of 1932 uses the following defi

nition: 

Sec. 1 (II4.). 'Narcotic drugs' means coca leaves, 
opium, cannabis, and every other substance neither 
chemically nor physically distinguishable from 
them . . .37 

Eldridge notes that as of 1967 forty-four states use this 

act^® or some variation of it, as their basic drug control 

law. Since state and federal officials cooperate closely on 

36. Helen H. Nowlis, Drugs in the College Campus 
(Garden Citys Anchor, 1969), p. 33. 

37. Uniform Narcotic Drug Act, 1932, Prepared by 
the National Conference on Coraraissioners on Uniform State 
Laws, reprinted in William B. Eldridge, Narcotics and the 
Law: A Critique of the American Experiment in Narcotic Drug 
Control (2nd ed., rev.; Chicago: University of Chicago 
Press, 1967), Appendix A, pp. 161, ff. 

38. Eldridge, Appendix B, pp. 177, ff« 
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drug control, and since the Uhiform Narcotic Drug Act 

defines marijuana as a narcotic drug, the legal distinction 

between marijuana and narcotics is less meaningful than would 

be indicated by federal law or Bureau definitions. 

Congress has also watered down the legal distinction 

between marijuana and narcotics by passing a joint resolu

tion reaffirming the Boggs-Daniel Bill policy of treating 

marijuana as a narcotic offense despite legal distinctions 

between the two drugs. The Immigration and Nationality Act 

of 1952^ allows certain aliens to be deported. The Boggs-

Daniel Bill of 1956^"® amended the Immigration and Nation

ality Act to include as grounds for deportation convictions 

for possession of illegal narcotic drugs. 

In 1958 two cases reached U. S. District Court 

challenging the 1956 amendment. Both cases involved Mexican 

citizens who had lived in California for a number of years. 

They had been convicted of possession of marijuana in state 

courts, and following the passage of the Boggs-Daniel Bill 

the Immigration and Naturalization Service found them to be 

deportable aliens. The aliens argued in U. S. District 

Court that the wording of the 1956 bill was such that an 

alien could be deported for possession of narcotic drugs, 

39. 66 Stat. 163 (1952). 

kO. 70 Stat. 567 (1956), Title III. 
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but that marijuana was not intended by Congress to be con

sidered a narcotic drug. 

In the first case "The sole contention before the 

Court . . • (wasj whether the tern 'narcotic drug1 in 

Section 1251(a) (11) includes marijuana.The judge, 

relying on his own interpretation of the 1956 act, concurred 

with the alien that Congress had intended a distinction 

between marijuana and narcotics, and therefore the alien 

should not be deported. In the second case the Court relied 

on the precedent set in the Mendoza-Rivera ruling and 

declared that "marihuana is not a narcotic drug within the 

meaning of the statute in question."^ In addition, the 

Court stated that an earlier case,^ which had ruled mari

juana was a narcotic drug for purposes of forfeiture pro

ceedings for contraband articles, was not applicable because 

that ruling dealt with a different law specifically desig

nating marijuana as a contraband drug. However, the Rojas-

Gutierrez case deals only with the definition of marijuana 

within the meaning of the Boggs-Daniel Bill. 

41. Mendoza-Rivera v. Del Guercio, 161 P. Supp. 
473 (1958), 474» Affirmed 267 Pkd Z+51 (19^9). 

42. Rojas-Gutierrez v. Hoy, 161 P. Supp. 448 
(1958), 450; Affirmed 267 F2d 490(1959). 

43• United States v. Ford Coupe Automobile, 83 
P. Supp. 866 T1949). 



Following these cases, Congress passed a joint reso

lution reversing the court interpretation, thus allowing the 

Immigration and Naturalization Service to deport aliens con

victed of marijuana offenses: 

Sec. 9. Section 2ij.1 (a) (11) of the Immigration 
and Nationality Act, as amended (66 Stat. 206, 70 
Stat. 575, 8 U.S.C. 1251(a) (11)), is further 
amended by changing the language 'narcotic drugs' 
to read 'narcotic drugs or marijuana. 

Counter Perceptions in the 1950* 3  

The previous discussion has been centered on the 

development of marijuana policies through the 1950*s, with 

emphasis on how these policies have been influenced by nar

cotics policies and perceptions that classify marijuana as 

a narcotic. National legislation during and prior to the 

1950's, plus federal court decisions upholding this legis

lation, indicate the Federal Bureau of Narcotics succeeded 

in obtaining national marijuana policies based on its own 

perceptions of the problem. However, during the 1950's 

there were other perceptions conflicting with those cf the 

Bureau. These perceptions were revealed in the 1956 con

gressional hearings leading to the Boggs-Daniel Bill. Even 

though the 1956 legislation did not include these divergent 

views, a discussion of them is important because they con

stitute the beginnings of opposition to Bureau of Narcotics 

1&. 71* Stat. 501}- (1960), Sec. 9. 



policy that leads eventually to major changes in marijuana 

policy in the 1960's. 

Basic Questions 

Rufus King, chairman of the American Bar Associa

tion's Committee on Narcotics and Alcohol, testified that 

before passing more severe narcotics laws, Congress should 

seek answers to two questions: (1) Should drug addiction be 

treated as a criminal offense? And (2) Should marijuana 

consumption be treated as a narcotic offense?^ These are 

elementary questions, and Congress ignored them in the 1956 

legislation. But the fact that they were raised at all is 

significant because federal policy prior to this date was 

based on affirmative answers to both questions, and this 

policy had not been questioned by someone potentially as 

influential as King. 

Crime Tariffs 

Another long established and seldom challenged 

policy is the assumption that the way to stop illegal drug 

traffic is to impose severe criminal sanctions, or "crime 

tariffs."^ Thus, the traffic would stop because the risk 

is too great for the trafficker's rate of return. Judge 

1|5. House Hearings, 1956, pp. Hij.5, ff* 

lj.6. Herbert L. Packer, The Limits of Criminal Sanc
tion (Stanford: Stanford University Press, 1965), p. 277« 
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Jonah Goldstein, Court of General Sessions of New York, 

challenged testimony of Bureau of Narcotics officials who 

argued the 1951 Boggs Bill has resulted in decreased addic

tion due to increased criminal sanctions. Goldstein argued 

that the only effective way to stop illegal drug traffic was 

to take the profit out of it for the underworld. This could 

be done only by some type of program allowing addicts to 

obtain drugs without fear of criminal or social sanctions.^ 

Goldstein was not alone in advocating such a policy. The 

American Medical Association inserted a written statement 

into the record advocating legalized access to narcotics for 

addicts as a way to terminate underworld traffic.^® 

The perceptions of judges, federal as well as state, 

also conflict with the Bureau's quest for mandatory prison 

sentences. It was noted previously that Bureau officials 

and Congressmen were upset because many judges imposed pro

bation or light sentences even though heavy sentences were 

available. The existence of such testimony indicates com

petition between the Bureau and judges on the value of 

"crime tariffs" as a means to solve the drug problem. 

Table 7 indicates that judges were not alone in dis

agreeing with the crime tariff concept, especially for 

marijuana offenses. The U. S. Board of Parole, based on 

House Hearings, 1956, pp. 528, ff. 

48. Ibid., p. 250. 
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TABLE 7 

PAROLE APPLICATIONS CONSIDERED BY U. S. BOARD 
OP PAROLE FOR MARIJUANA AND NARCOTICS 

OFFENSES8, 

Percent of Cases decided which were 
granted parole 

Year Marijuana Narcotics 

19*1-0 26.7 27.2 

191+5 lj.1.6 38.5 

1950 1+0.5 32.7 

1955 39.9 27.3 

1960 51.0 27.6 

aExtracted from 
of the Federal Bureau of 

Federal Prisons: Ret )ort of the Work aExtracted from 
of the Federal Bureau of Prisons (Leavenwortx i: United 
States Penitentiary, Annual Reports). 
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cases in which parole was granted, apparently disagrees with 

the Bureau of Narcotics policy of seeking mandatory sen

tences without parole. In 19^0 the percentage of cases 

granted parole was about equal for marijuana and for nar

cotics. But for subsequent years the Board of Parole has 

steadily increased its tendency to grant parole in marijuana 

cases. While a similar trend is not found in narcotic 

cases, the percentage of cases in which parole was granted 

remains large. Based on testimony by Bureau officials, such 

a lenient policy would not exist if the Bureau's request for 

mandatory sentences for all drug offenses were to become 

established policy. 

A major goal of the Bureau of Narcotics during the 

1956 hearings was to convince Congress that the penalties 

for drug law violations, which were increased in the 1951 

Boggs Bill, should now be made even more severe. The 

Bureau's argument supporting this goal was based on testi

mony that the 1951 penalties had helped reduce drug traffic 

and addiction. It was noted above that at least one state 

judge challenged the Bureau's evidence. Also opposing the 

Bureau on this issue was the Federal Bureau of Prisons. 

Director James Bennett testified that prisoner statistics 

did not support the Bureau's argument that the severe crimi

nal sanctions of the 1951 bill had reduced drug traffic. In 
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addition, he argued that addiction could not be reduced by 

criminal penalties since this was essentially a medical 

problem.^ 

The Public Health Service 

A significant source of opposition to the Bureau of 

Narcotics' 1956 legislative goals came from the Public 

Health Service. Dr. Kenneth Chapman, Consultant on Narcotic 

Addiction, National Institute of Mental Health, represented 

the Public Health Service during the congressional hearings. 

He noted first of all that drugs should be treated as a 

medical, not criminal, problem. "We agree that the concept 

that the addict is a sick person should be fostered."-'® He 

also pointed out that this had been the policy of the Public 

Health Service since 1923 when that agency first began to 

work on the drug problem. 

Chapman also challenged several other perceptions 

held by the Bureau of Narcotics. On the question of whether 

marijuana is a narcotic, he testified that it was not even 

as bad as barbiturates, much less as bad as opiates. 

k9» Ibid., pp. 1218, ff. 

50. Ibid., p. 52. 

51. Ibid.» p. J+2. 
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Chapman also challenged the belief that marijuana leads to 

heroin: 

Again I refer you to the studies Dr. Chein is 
making. It would seem to indicate there are con
siderable numbers of New York City 'kids* ... 
who started directly on heroin and didn't go 
through the marihuana phase.52 

Summary 

This chapter has analyzed federal marijuana policies 

during the 1950*s. Four things are apparent. First, the 

Federal Bureau of Narcotics has continued to treat marijuana 

as if it were a narcotic. Second, the Bureau, as evidenced 

by the 1951 Boggs Bill and the 1956 Boggs-Daniel Bill, suc

ceeded during this period in getting its own perceptions 

transformed into official federal policy. Third, unofficial 

policy toward marijuana does not always comply with official 

policy, as indicated by the tendency of the Bureau to 

decline to enforce all aspects of the marijuana laws. And 

finally, opposition to the Bureau of Narcotics was found in 

several places, but these interests were unable to muster 

sufficient support to have their perceptions transformed 

into policy. 



CHAPTER ij. 

PRESIDENTIAL PERCEPTIONS ON 
DRUG POLICIES 

The analysis in Chapter 3 indicated the dominance of 

the Federal Bureau of Narcotics in determining national drug 

policies. Two perceptions by the Bureau were the control

ling factors in all aspects of policy: (1) The use of 

severe crime tariffs was seen as the only effective way to 

control illegal narcotics traffic, and (2) Marijuana was 

treated as if it were a narcotic. The Bureau of Narcotics 

was successful in promoting its own perceptions into policy 

through the late 1950's despite opposition to the Bureau 

that was revealed in congressional hearings in 1956. 

In the early 1960* s, the consumption of marijuana 

began to increase rapidly, and it spread through all social 

classes rather than being limited primarily to ghettos and 

ethnic minorities. To return to John Dewey's terminology, ̂ 

this behavior had consequences affecting other people. 

These people formed public or interest groups to demand 

action on the problem. The situation differs, however, from 

earlier demands for government action on drugs because now 

the perceptions of the problem were different. Instead of 

1. John Dewey, The Public and Its Problems (Denver: 
Alan Swallow, 1927); 3ee discussion in Chapter 1 above. 

94 
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seeing a criminal problem, many people saw a behavior prob

lem caused by existing criminal statutes. Instead of per

ceiving a narcotics problem, these publics perceived a drug 

problem caused, to some extent at least, by the existing 

policy of treating marijuana as a narcotic. 

The period beginning with 1960 is a significant 

turning point in the analysis of marijuana policies. While 

the Bureau of Narcotics remained influential, other groups 

began to make themselves heard on the question of drugs, the 

result being the end of Bureau domination of .drug policies. 

Other interests succeeded in initiating new policies that 

are contrary to the Bureau's long established perceptions. 

This chapter will analyze the role of the president in these 

new policy goals. The first section is an analysis of 

presidential conferences and reports. Following that is an 

abbreviated content analysis of presidential messages. 

As noted in the first chapter, the primary concern 

of this study is national marijuana policy. However, refer

ence must be made from time to time to narcotics because 

policies and laws on the two drugs are so closely inter

related. 

Presidential Leadership 

While national policy based on legislation is 

hammered out in congressional committees, often with the aid 

of agencies such as the Bureau of Narcotics, executive 



96 

leadership can sometimes be the catalyst that gets new 

policy alternatives out of the suggestion box and into the 

political arena. To some extent this is the case for mari

juana policy in the 1960's. However, because of the nebu

lous dividing line between one stage of the policy process 

and the next, it is difficult to determine whether executive 

leadership was initiating new policy or merely responding to 

demands from the public. The analysis that follows is con

cerned primarily with presidential commissions and their 

reports, but some mention must also be made o.f the La 

Guardia Report, an executive, but not presidential, com

mittee project of the early 19^0's. 

The La Guardia Report 

The La Guardia Report^ was the result of five years 

of work by a committee of fifteen, mostly physicians. The 

committee began in 1939 and issued its report in 19144* 

Among other things, the committee concluded the dangers of 

marijuana were minimal, marijuana does not cause crime or 

other anti-social behavior, and there was no evidence of 

mental deterioration or other long range detrimental effects 

caused by continued use of marijuana. 

The La Guardia Report is significant for two 

reasons. First, it illustrates the existence of perceptions 

2. Mayor's Committee on Marijuana, The Marijuana 
Problem in the City of Hew York (Lancaster: Cattell, 19ip+)• 
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different from those of the Bureau of Narcotics. But 

second, it shows that the perceptions that become policy are 

not necessarily the ones that are most accurate. Thus, the 

Mayor's Committee had systematic data to support its findings 

while the Bureau of Narcotics had only an intuitive knowl

edge of the effects of marijuana. Yet the views of the 

Bureau prevailed because the Bureau had political support 

which the Mayor's Committee lacked. 

The 1962 White House Conference 

In 1962 President Kennedy called a conference "To 

re-examine the whole problem of narcotics use in the United 

States and evaluate it in the larger context of the abuse 

of all drugs.The conference "was attended by more than 

lt-00 representatives of public and private agencies concerned 

with the control and treatment of the drug problem."^ The 

size of the conference is significant because it brought 

together a cross section of interested persons not normally 

available to express opinions in congressional hearings 

which have been the government's primary source of data for 

drug control legislation. 

3. Proceedings: White House Conference on Narcotic 
and Drug Abuse (Washington, D. C.: Government Printing 
Office, 1962), p. xvii. 

Ij.. Ibid.» p. xv. 
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The general purpose of the conference, quoted above, 

is also significant. The very fact that the whole problem 

wa3 going to be re-examined completely, rather than con

ducting hearings designed to support the views of a single 

agency, indicates there was opposition to established 

policies. 

The conference was called mainly to collect diver

gent views and to raise questions rather than to make spe

cific recommendations. However, in some cases the mere act 

of raising a question implies a recommendation. For 

example, one of the goals of the conference was to study the 

"need for new legislation in sentencing. Even without 

specific recommendations, this comment implies that the 

heavy mandatory sentences obtained by the Bureau of Nar

cotics in the 1956 Boggs-Daniel Bill were deemed unsatis

factory. 

Predicting the mood for change that prevailed in 

the conference, the Treasury Department, parent agency of 

the Bureau of Narcotics, went on record opposing the need 

for such a conference. In a letter to the House Judiciary 

Committee, Gilmore Flues, acting Secretary of the Treasury, 

recommended that the committee not approve the resolution 

recommending the conference. The Secretary reasoned that 

Congress had gathered sufficient data on narcotics and 

5>. Ibid., p. xix. 
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marijuana during the 1956 hearings, and the findings had 

been incorporated into the Boggs-Daniel Bill of that year. 

There was no reason to raise these issues again.^ Arthur 

Flemming, Secretary of Health, Education, and Welfare, also 

opposed the resolution recommending a conference. He stated 

"this Department considers narcotic drug addiction is 

essentially a state and local problem." Since 79 percent 

of the known addicts are located in only five states, there 

was, according to Flemming, no need for new national legis

lation. ? 

While much of the activity at the conference was 

aimed at questioning established policy, speeches by some 

participants indicated support for maintaining existing 

policies and perceptions. For example, the commanding 

officer of the New York City Narcotics Bureau stated long, 

mandatory prison sentences continue to be the only effective 
O 

way to stop addiction. He also referred to marijuana users 

as "addicts," a perception that by this date was usually 

rejected even by members of the Bureau of Narcotics. The 

6. U. S., Congress, House, Report, White House 
Conference on Narcotics, 86th Cong., 2nd Sess., No. 1J+29, 1960. 

7. Ibid., pp. 6, 7* 

8. Proceedings, p. lj.9. 
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Chief of Police, District of Columbia, also considered mari-

9 juana users to be narcotic addicts,7 

Even though some participants at the conference sup

ported existing policies, the overwhelming mood was one of 

questioning existing policies and suggesting changes in 

them. In the opening speech, President Kennedy stated that 

a major goal was the attainment of "vastly improved tech

niques and programs aimed at rehabilitating all addicts."^® 

This statement raises a basic policy question because for 

years the established policy of the Bureau of Narcotics 

toward addicts has been one of deterrence by heavy criminal 

sanctions with only secondary concern with rehabilitation. 

The long established policy of complete prohibition 

of narcotics was questioned from two different perspectives. 

Judge Morris Floscowe spoke in support of a recent contro

versial ABA-AMA Study on Drug Addiction. The suggestion 

made by the report consisted of conducting a long range 

experiment on a control group of addicts. The object of the 

test would be to study the feasibility of allowing certain 

addicts to remain on drugs and have legal access to them if 

the research found they could lead normal lives under such 

9. Ibid., pp. 50, 60. 

10. Speech by President Kennedy, Ibid., p. 3« 



101 

a program.^ This, of course, is in direct conflict with 

Bureau policy that all addicts must be cured of addiction. 

Related to Ploscowe's suggestion was Sociologist 

Edwin Schur's speech in support of adopting policies similar 

to those of Great Britain. The basic difference between 

American and British policy, according to Schur, is that in 

Great Britain the addict is treated primarily as a medical 

patient with law enforcement officials playing only a minor 

role, whereas in America the addict is treated primarily as 

a criminal. The British addict is allowed, under certain 

circumstances, to remain on narcotics which are supplied at 

an insignificant cost by the government. And it is a 

physician, not a bureaucrat, who decides whether the addict 

should be maintained on narcotics or whether he should be 

cured. Schur suggested the Public Health Service experiment 

with such a program in the United States.^ 

Civil commitment and parole were two policy goals 

discussed on several occasions during the conference. Both 

of these programs are in opposition to the Bureau's policy 

of long, mandatory criminal penalties for drug law violators. 

Parole allows the convicted person to serve less than his 

full term. Civil commitment is a program by which an addict 

who has been arrested for minor crimes related to his 

11. Ibid., pp. 95, ff. 

12. Ibid., pp. 110-115. 
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addiction is allowed to undergo treatment without receiving 

the stigma of a criminal conviction. The programs were sug

gested as possible alternatives to existing policies by the 

federal judiciary,^ the Federal Bureau of Prisons,^ and 

the U. S. Board of Paroles,^ as well as by other indi

viduals at the conference. In support of these agencies, 

Senator Thomas Dodd submitted the results of a survey con

ducted by the Senate Subcommittee on Juvenile Delinquency: 

Of federal prison wardens, 92 percent were opposed 
to the mandatory minimum sentence provisions; 97 
percent were opposed to the prohibition of proba
tion or parole. 

Of the Federal district judges responding to 
the questionnaire, 73 percent opposed the manda
tory minimum sentence provisions and 86 percent 
opposed the prohibition of probation or parole. 

Of the probation officers who responded, 83 
percent opposed the mandatory minimum sentence 
provisions and 86 percent opposed the prohibition 
of probation or parole. 

Of the U. S. District Attorneys who 
responded, a group which understandably is pre
disposed toward more rigid punitive statutes, 50 
percent opposed the mandatory minimum sentence 
provisions and 55 percent opposed the prohibition 
of probation or parole.1" 

Another issue was raised in the conference that was 

aimed more at the Bureau of Narcotics itself rather than at 

13. Ibid., pp. 188, ff 

1U. Ibid., pp. 191, ff 

15. Ibid., pp. 16I4-, ff 

16. Ibid., p. 230. 
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policies promoted by the Bureau. Dr. Isidor Chein of New 

York University and William Eldridge, representing the 

American Bar Foundation, each presented reports dealing with 

the limitations of statistical data gathered by the Bureau, 

the problem being that accurate evaluation of the drug prob

lem cannot be undertaken without accurate data.^ Senator 

Dodd stated the argument more directly by saying the Bureau 

of Narcotics is using inaccurate data to support its policy 

goals. To illustrate, he cited the Bureau's figure of 

lj.6,798 as the current (1962) number of addicts in the United 

States. The Bureau uses this relatively low figure to sup

port its contention that the severe criminal sanctions of 

the 19^6 Boggs-Daniel Bill are successful in reducing drug 

traffic and narcotic addiction. But Senator Dodd then cites 

figures gathered by the Senate Subcommittee to Investigate 

Juvenile Delinquency. These figures indicate there are at 

least 50,000 addicts in New York, at least 20,000 in Cali-

ifi fornia, and an unknown number in the remaining states. lo He 

uses these figures: (1) to support a change in the uses of 

severe criminal sanctions to control drugs, and (2) to imply 

there is a credibility gap between the Bureau of Narcotics 

and other groups concerned with drug policies. 

Ibid., pp. 131, ff, and 139, ff. 

18. Ibid., pp. 229, ff. 
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The issues discussed above deal directly with nar

cotics and indirectly with marijuana since the 19!?6 legisla

tion made offenders of both drugs subject to the same crimi

nal sanctions. At one point, however, the marijuana issue 

was attacked directly. An Ad Hoc Panel on Drug Abuse 

reported to the conference that 

It is the opinion of the Panel that the hazards of 
marihuana per se have been exaggerated and that 
long criminal sentences imposed on an occasional 
user or possessor of the drug are in poor social 
perspective.^9 

The 1963 President's Advisory 
Commission 

The President's Advisory Commission was a follow up 

to the 1962 White House Conference.^ Whereas the Confer

ence was instructed to raise questions and generate informa

tion, the Advisory Commission made specific recommendations. 

The Report first states twenty-five recommendations, and 

then it expands each of these recommendations to indicate 

the Commission's reasoning. In the following discussion, 

the Commission's recommendations have been placed into four 

categories, but some of the less important ones have been 

excluded. Two trends are apparent in the recommendations. 

First, there was much dissatisfaction with established 

19. Ibid., p. 286. 

20. The President's Advisory Commission on Narcotic 
and Drug Abuse: Final Report (Washington, D. C.: Govern-
ment Printing Office, 1963K 
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policies and there were many suggestions for changes. 

Second, there was dissatisfaction with the Bureau of Nar

cotics, but because the Commission does not cite its data 

sources, one cannot determine what agencies or individuals 

constitute the Bureau's political opposition. Thus, while 

the Commission's Report cannot be used to pinpoint the 

source of opposition to established policies, it does serve 

as an indicator or summary of policies that many individuals 

and groups wanted to change. 

Some Initial Perceptions. Two of the. Commission's 

recommendations concern the public's knowledge of drugs. 

One suggestion called for the Department of Health, Educa

tion, and Welfare to provide "accurate knowledge on narcotic 

and drug abuse to combat the misinformation that is so 

21 prevalent today." Since the Bureau of Narcotics has for 

many years been the primary source of information on nar

cotic drugs and marijuana, this recommendation to correct 

such "misinformation" indicates a mood for change in exist

ing policies. Related to this is the Commission's recom

mendation that the "Federal Council for Science and Tech

nology . . . [and not the Bureau of Narcotics]] design a 

comprehensive research plan covering all aspects of narcotic 
Op 

and drug abuse . . .Of particular concern here was the 

21. Ibid., p. 19. 

22. Ibid., pp. 2^-28. 
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removal of fear of prosecution by physicians that was 

created by the conflicts between the Bureau and physicians 

over the issue of what constitutes legitimate private treat

ment of addiction. 

While most of the recommendations were aimed at 

policy changes, a few supported existing policies. Recom

mendations 11, 16, and 17 supported the Bureau's policy of 

stopping illegal drug traffic at its source by increasing 

enforcement manpower, establishing a United Nations system 

of international control, and establishing a special program 

with Mexico.^3 

The Bureau of Narcotics has successfully maintained 

a policy that federal officials, not physicians, should 

determine what constitutes legitimate medical use of nar

cotics. In contrast to this policy, the Commission 

recommends that federal regulations be amended to 
reflect the general principle that the definition 
of legitimate medical use of narcotic drugs and 
legitimate medical treatment of a narcotic addict 
are primarily to be determined by the medical pro
fession. 

However, the adoption of the "British system" of allowing 

addicts to remain on a steady dose of narcotics, when admin

istered by a physician, was not supported by the Commission. 

23. Ibid., pp. 37-39, 47-49. 

2k. Ibid., p. 57. 
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Severity of Offenses. Previous discussion has shown 

that despite official statements to the contrary, the Bureau 

of Narcotics has treated traffickers and users on a similar 

basis. Likewise, marijuana and narcotic offenses have been 

treated as equally severe crimes. The Commission recom

mended that both of these policies be changed. On the first 

issue, the Report stated that offenders fall into three 

categories: large scale traffickers, individual abusers 

who need to be rehabilitated, and drug users who violate the 

law with small purchases or sales. The punishment should 

vary with each offense, and emphasis should be on rehabili

tation, not criminal sanctions. On the issue of marijuana 

versus narcotics, the Commission stated: 

The present federal narcotics and marihuana laws 
equate the two drugs. An offender whose crime is 
sale of a marihuana reefer is subject to the same 
term of imprisonment as the peddler selling 
heroin. In most cases the marihuana reefer is less 
harmful than any opiate. For one thing, while 
marihuana may provoke lawless behavior, it does riot 
create physical dependence. This Commission makes 
a flat distinction between the two drugs and 
believes that the unlawful sale or possession of 
marihuana is a less serious offense than the unlaw
ful sale or possession of an opiate.^5 

Sentencing Policies. The sentencing policies 

established by the Boggs-Daniel Bill in 1956 called for 

severe, mandatory criminal sanctions for all narcotics and 

marijuana offenders. The Commission challenged this policy 

Ibid.t pp. 1-4, 42. 
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from all angles. It recommended: (1) less severe penalties 

for certain offenses, (2) judicial discretion in determining 

the appropriate sentence, (3) discretion by the Parole Board 

in granting parole for drug offenders, and (lj.) the use of 

civil commitment as an alternative to criminal penalties for 
p L 

certain types of offenders. ° 

The Bureau of Narcotics and Reorganization. The 

Commission made several recommendations related to reorgan

izing the functions performed by the Bureau of Narcotics. 

Most of these recommendations can be interpreted as opposi

tion to the Bureau itself, or to policies supported by the 

Bureau. One recommendation called for the creation of a 

citizen's advisory commission to critically review drug 

policies on a continuing basis. Related was a separate 

recommendation for the creation of a special assistant to 

the President on drugs. Both recommendations indicate dis

satisfaction with policy reviews and advice currently pro

vided by the Bureau. Apparently agreeing with Senator 

Dodd's criticism of Bureau statistics, the Commission recom

mended that a national system of data gathering and assess

ment be established by the Secretary of Health, Education, 

and Welfare.^ 

26. Ibid., pp. 39-U3, 70-73. 

27. Ibid., pp. 15-16, 28-30. 
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Several more significant reorganization changes were 

also suggested. The Commission recommended that investiga

tion of illegal narcotic and marijuana traffic be transferred 

from the Treasury Department to the Department of Justice 

since, in practice, the relationship of taxes to illegal 

drug traffic was minimal and because the Treasury Department 

was not adequately equipped to conduct criminal work. If 

the Commission's recommendations were to be accepted, the 

Department of Health, Education, and Welfare would receive 

the functions of investigating illegal dangerous drugs such 

as amphetamines and barbiturates, regulating legal traffic 

in narcotics and marijuana (using the power to regulate 

interstate commerce rather than the power to tax), and regu

lation of the importation of any narcotic or psychotoxic 
pQ 

drug that might lead to drug abuse or criminal behavior. 

The net result of these recommendations would be to dis

mantle the Bureau of Narcotics. 

The President's Commission on Law 
Enforcement and Administration 
of Justice 

In 1965 President Johnson issued Executive Order 

11236 establishing the Commission on Law Enforcement and 

28• Ibid.f PP« 31-37 
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Administration of Justice.^ For the most part, this Com

mission did little more than summarize the current issues in 

the debate over narcotic and marijuana policies without 

itself taking a position or making policy recommendations. 

To illustrate, the Commission noted that some people favor 

parole for addicts in prison who show evidence of rehabili

tation, while other people oppose parole. The Commission 

concluded that "Careful and continuing evaluation of these 

programs, which has often been absent in the past, is 

30 imperative." The Commission took similar noncommittal 

stands on changes in policy toward marijuana, legal access 

to narcotics by addicts, etc. 

On one important issue, however, the Commission did 

make a specific recommendation in opposition to Bureau of 

Narcotics policies. It stated that the severe mandatory 

criminal sanctions applied by the 19S>6 Boggs-Daniel Bill had 

failed to deter drug traffic. These penalties should be 

changed to allow shorter sentences with judicial discretion 

on what penalties to apply.31 

29. The Challenge of Crime in a Free Society. A 
Report by the* President1 s Commission on Law Enforcement and 
Administration of Justice (Washington, D. C71 Government 
Printing Office, 196?). Chapter 8 on drugs reprinted in 
Task Force Report: Narcotics and Drug Abuse (Washington, 
D. C.: Government Printing Office, 1967). 

30. Task Force Report, p. 16. 

31. Ibid., pp. 11, 12. 
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Presidential Messages 

The initiation of special conferences and advisory 

commissions indicates concern by the President that a prob

lem exists. It may reveal the President's perceptions since 

he can regulate the timing, the objectives, and the member

ship of such commissions. However, the President cannot 

guarantee that the commission, once established, will make 

recommendations compatible with his own views. Thus, it is 

necessary to analyze other data to obtain a more complete 

understanding of the President's role in marijuana policies. 

In order to better evaluate the role of the Presi

dent in the 1960's on shaping drug policies, an abbreviated 

content analysis was conducted on the presidential messages 

of Presidents Kennedy, Johnson, and Nixon. The procedures 

used in the content analysis are based on those used by 

Robert North.32 ^he analysis is referred to as "abbre

viated" because it simplifies the procedure used by North, 

and because the sample of presidential messages is small. 

Content Analysis: Procedures 

The sample of presidential messages consists of all 

those printed in the annual volumes of Congressional 

32. Robert North, et al., Content Analysis (Evans-
ton: Northwestern University Pres"s^ 1963), Ch. 3. 
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Quarterly.33 This does not constitute a complete set of 

speeches, messages, etc. by the three Presidents. However, 

it does include all the "standard messages" such as State of 

the Union, Budget, etc. It also includes special messages 

to Congress and selected public speeches and press confer

ences. These messages include the President's formal policy 

statements on a variety of topics, including drugs. 

Prom the sample of messages in Congressional Quar

terly all messages or sections of messages dealing with 

narcotics and marijuana were extracted and analyzed on a 

paragraph basis. The central theme or perception in each 

paragraph was classified as a unit perception. Each unit 

perception was then classified into one of four categories. 

Occasionally a printed paragraph clearly dealt with more 

than one subject. In such cases, it was broken down and 

counted as two paragraphs. 

The four categories of perceptions are entitled 

Problem, New, Neutral, and Established. These names were 

selected in an effort to find descriptive words summarizing 

the President's perceptions without expressing this writer's 

personal values toward drug policies. Statements in the 

Problem category indicate the President referred to nar

cotics or marijuana as a major domestic problem, the 

33. Congressional Quarterly Almanac (Washington, 
D. C.: Congressional Quarterly Service, annual volumes, 
1961-1970). 
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implication being that the problem is more serious now than 

a few years ago, and getting worse. A statement was classi

fied as Established if it indicated the President favored a 

continuation of policy and perceptions that have been sup

ported and implemented by the Bureau of Narcotics, and that 

have been discussed in Chapters 2 and 3 above. A statement 

by the President indicating he favors a policy different 

from the established policy of the Bureau was placed in the 

New column. This only indicates a desired change in estab

lished policy, but not necessarily a policy that is new in 

the sense that it has never been proposed previously. 

Finally, statements that were ambiguous, or that do not fit 

the three previous categories, were placed in the Neutral 

category. 

Because the sample of presidential messages is 

relatively small, the data are not suitable for testing 

specific hypotheses. However, they should indicate basic 

trends in each President's perceptions of drug problems and 

his policy goals. Since President Kennedy campaigned on a 

liberal platform, it would be expected that his willingness 

to experiment with new programs would carry over into nar

cotic and marijuana policies. Thus, we would expect a large 

percentage of his unit perceptions in the content analysis 

to fall in the New category. President Johnson's policy 

statements could be expected to parallel those of Kennedy 
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since, following Kennedy's assassination, much of Johnson's 

legislative program was a continuation of that of his prede

cessor. finally, President Nixon, being more conservative 

on other issues, would be expected to lean more toward main

taining established policies rather than experimenting with 

new ones. 

Content Analysis: Findings 

Table 8 presents the tabulations of unit perceptions 

for Presidents Kennedy, Johnson, and Nixon from 1961 through 

1970. President Kennedy made only one statement related to 

drug policies, and this statement was ambiguous in that it 

was uncertain whether he was referring to narcotics or to 

dangerous drugs such as amphetamines or barbiturates. This 

tabulation does not include any messages by Kennedy when he 

called the 1962 White House Conference and the 1963 Advisory 

Commission because such messages, if any, were not included 

in the Congressional Quarterly sample. 

Two factors appear in the tabulation of President 

Johnson's statements on drugs. First, he made a large 

number of statements indicating that narcotics and marijuana 

were becoming major domestic problems. Second, Johnson made 

an almost equal number of statements supporting New policies 

and supporting Established policies. More comments will be 

made on this point in the conclusions below. 



115 

TABLE 8 

SUMMARY OP UNIT PERCEPTIONS ON NARCOTICS 
AND MARIJUANA, 1961-1970 

Perceptions 
President Problem8- New Neutral Established 

Kennedy 0 0 1b 0 

Johnson 12 21 15 22 

Nixon 5 1+ 7 19 

aSee text for explanation of perception categories. 

^Each entry-indicates the number of paragraphs or 
unit perceptions in each of the four categories. 
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President Nixon's statements present a less ambigu

ous picture. He noted that drugs were a major problem, but 

he did so less often than Johnson. Moreover, the majority 

of his statements indicated perceptions supporting Estab

lished narcotics and marijuana policies. 

Content Analysis: Conclusions 

The absence of messages by President Kennedy seems 

to contradict his apparent concern with drugs that is 

evidenced by his actions creating the White House Confer

ence and Advisory Commission in 1962 and 1963. However, 

this might be explained in terms of public behavior related 

to marijuana and other drugs. It was during the early 1960's 

that consumption of these drugs began to spread rapidly 

throughout the country, whereas narcotics consumption was an 

older problem. It is probable that Kennedy's concern in 

1962 and 1963 was related to pressure from those who 

objected to the Bureau of Narcotics' sentencing policies in 

the 1956 legislation rather than being related to the newly 

developing problem of marijuana consumption. Since nar

cotics had been a continuing problem, Kennedy perhaps did 

not see it as a major domestic issue, and thus any public 

comments he made on the subject were not of the nature of 

those appearing in the collection of formal policy state

ments that constituted the sample for this content analysis. 
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President Johnson's perceptions on narcotics and 

marijuana are more complex than those of Kennedy. It is not 

surprising that Johnson made a number of statements express

ing concern that drugs were becoming a major problem. His 

term in office coincides with the period when marijuana con

sumption was sweeping the country and receiving much pub

licity. Meanwhile, the use of narcotics was increasing, 

especially among military personnel who either were or had 

been in Viet Nam. Thus, the public saw these drugs as a 

problem, and so did President Johnson. 

More confusing is Johnson's ambiguity in expressing 

New versus Established perceptions. Table 8 indicates an 

almost identical number of policy statements in each cate

gory. The data in Table 9, however, provide an explanation 

for Johnson's perceptions based on the circumstances of his 

presidential career. Following Kennedy's assassination, 

Johnson was committed to a liberal domestic program promoted 

by Kennedy. Kennedy's 1963 Advisory Commission recommended 

changes in drug policy, particularly the heavy, mandatory 

sentencing policy established by the 19f?6 Boggs-Daniel Bill. 

Since such perceptions in Kennedy's Advisory Commission 

Report would fall in the New column of Tables 8 and 9, and 

since Johnson was supporting the late President's domestic 

program, it is not unexpected that Johnson expressed more 
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TABLE 9 

SUMMARY OF PRESIDENT JOHNSON*S PERCEPTIONS 
ON NARCOTICS AND MARIJUANA, 1965-1968 

Perceptions 
Date Problema New Neutral Established 

March, 1965 5 2 0 

March, 1966 1 i|. 1 3 

Feb., 1967 3 3 1 2 

Jan., 1968 0 0 0 2 

Feb., 1968 i*. 7 5 6 

Feb., 1968 0 2 6 9 

aSee text for explanation of perception categories. 

Each entry indicates the number of paragraphs or 
unit perceptions in each of the four categories. 
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perceptions in the New category than in the Established 

category during the first part of his term as President. 

However, as time passed, Johnson gradually changed 

his cabinet personnel, his white house staff, and his legis

lative program to more closely fit his personal views. 

Assuming Johnson's perceptions of the drug problem were more 

conservative than Kennedy's it would be expected that as he 

gradually separated himself from Kennedy's programs, he 

would tend to make more statements on drugs that were con

servative and that would fall in the Established category. 

Table 9 indicates this to be the case. 

Thus, the total of Johnson's New and Established 

perceptions (Table 8) is almost equal for both categories. 

But when separated chronologically (Table 9), the data 

reveal more New perceptions while he was still committed to 

Kennedy's programs, and more Established perceptions as he 

promoted his own programs. 

A subjective evaluation of Johnson's messages sup

ports the conclusions drawn from Tables 8 and 9. With one 

exception all of Johnson's messages on narcotics and mari

juana were incorporated into special messages on crime, or 

in subcategories on crime in his State of the Union mes

sages. The one exception was a Bureau of Narcotics reor

ganization message submitted the same date and in conjunc

tion with his 1968 message on crime. Thus, Johnson 
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perceived the drug problem in the same manner as the Bureau 

of Narcotics had perceived it, namely, as a criminal prob

lem. This general perception accounts for most of Johnson's 

statements in the Established column of Tables 8 and 9. 

Most of Johnson's statements that fall in the New column of 

Tables 8 and 9 support the 1963 Advisory Commission Report 

favoring a change in the 1956 sentencing policies. These 

statements by Johnson appeared most frequently in the first 

part of his tenure when he was still closely associated with 

Kennedy's programs. 

Nixon's statements, as tabulated in Table 8, are 

what might be expected. He noted on several occasions that 

drugs were a major domestic problem, but most of his policy 

proposals were in the Established category. This would be 

expected since Nixon campaigned on a more conservative plat

form than did his two predecessors. A subjective analysis 

of Nixon's messages reveals an interesting situation. 

Whereas Johnson's narcotics and marijuana messages were 

always related to his messages on crime, Nixon separated 

crime and drugs, giving separate messages to Congress on 

these two issues. This could indicate that Nixon did not 

hold the established perception that drugs and crime were 

related. More likely, however, is the interpretation that 

Nixon did hold this established perception, but that he 

separated the two issues because of the importance he placed 
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on solving the drug problem. Most of Nixon's policy state

ments followed the established themes, such as more law 

enforcement personnel are needed, marijuana should be com

pletely prohibited, criminal sanctions are the best solu

tions, etc. 



CHAPTER 5 

LEGISLATIVE POLICY CHANGES: 1960«S 

Chapter 2 analyzed the development of perceptions of 

marijuana, noting the tendency of policy-makers to perceive 

marijuana and narcotics, and to perceive the consequences of 

the use of these drugs, as being similar if not identical. 

Chapter 3 examined the solidification of these perceptions 

into policy during the 1950's. It was noted in Chapter 3 

that dissident perceptions were being expressed, especially 

toward marijuana, but that the Bureau of Narcotics and its 

supporters in Congress were successful in implementing 

policy based on the perceptions analyzed in Chapter 2, and 

preventing policies based on the views of the dissident 

perception holders. Chapter ij. pointed out, inter alia, the 

renewed effort in the early 1960's to adjust federal drug 

policies to fit more closely with newer perceptions based on 

recent sociological, psychological, and medical studies. 

The exact boundaries of any time period in the 

policy process are ambiguous and somewhat arbitrary. How

ever, the 1960*3 constitute a distinct period in the analy

sis of marijuana policies because several important changes 

occurred during this period. Several pieces of legislation 

were passed by Congress, the most important one being the 

122 
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Narcotic Addict Rehabilitation Act of 1966.^ As implied by 

the title, this act deals largely with narcotic drugs, but 

it also contains provisions dealing with marijuana. This is 

not unexpected since prior to this date, perceptions of 

marijuana were tied to those of narcotics, and marijuana 

policies were based on legislation dealing primarily with 

narcotics policies. 

The Senate hearings on the Rehabilitation Act are 

extremely useful for this analysis. This is so because, in 

contrast to earlier hearings such as those related to the 

Boggs Bill of 1951 and the Boggs-Daniel Bill of 1956, these 

hearings were not "stacked" with witnesses in favor of a 

particular set of perceptions and policy goals. Instead, 

these hearings give more or less equal treatment to all 

sides of the issue, and the testimony provides a good col

lection of a variety of "old" and "new" perceptions. As in 

the content analysis of presidential views discussed in 

Chapter lj., the terms old (and established) and new are used 

in a purely descriptive sense and do not imply a value 

judgement of good or bad. "Old" and/or "established" refer 

to perceptions similar to those held by the Bureau of 

1. 80 Stat. 1I4.38 (1966), hereafter referred to as 
the "Rehabilitation Act." Technically only the first four 
titles constitute the Rehabilitation Act, but the tern will 
be used herein to refer to the entire act, including Titles 
V and VI which deal with marijuana and related perceptions. 
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Narcotics and implemented in legislation such as the Boggs-

Daniel Bill. "New" refers to perceptions that, if imple

mented, would lead to new policies or changes in existing 

policy even though the perceptions themselves might have 

been originally expressed many years ago. 

The Rehabilitation Act itself indicates significant 

changes in marijuana and narcotics policies. The details 

will be discussed below, but in general terms these changes 

involve a separation of marijuana and narcotics perceptions, 

and a switch from criminal sanctions to medical treatment as 

the best means to solve the drug problem. The passage of 

the act indicates that persons holding new perceptions were 

gaining enough political support to begin to implement these 

perceptions, not that the perceptions themselves were new. 

The first portion of this chapter will summarize the 

issues and perceptions raised in the Rehabilitation Act 

hearings, look for occupational trends among those who sup

port new versus old perceptions, and analyze the final 

legislation to determine exactly what policy changes were 

implemented by the Rehabilitation Act. The remainder of the 

chapter will be spent looking briefly at other drug legisla

tion in the 1960's and analyzing the perceptions and policy 

implications revealed in President Johnson's reorganization 

of the Bureau of Narcotics. 
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Legislation and Policy Implications 

Issues and Perceptions: Rehabilitation 
Act Hearings 

Most of the issues and perceptions related to the 

drug problem have been cited in earlier chapters. The dis

cussion below summarizes these perceptions and issues as 

they were raised by witnesses in the Senate hearings on the 

2 Rehabilitation Act. In the category of old or established 

policies, the following perceptions were expressed in the 

Senate hearings: (1) Marijuana should be completely pro

hibited; (2) Regular marijuana users are drug addicts; (3) 

Marijuana use, having the same consequences as narcotic use, 

should have criminal penalties identical to those for nar

cotics offenses; (ij.) Severe, mandatory criminal sanctions 

for marijuana should be continued; (5) Judges currently have 

discretion in some aspects of drug cases and therefore man

datory minimum sentences should not be removed; (6) The law 

should be weighted in favor of society rather than in favor 

of individuals by excluding drug users convicted of violent 

crimes from proposed rehabilitation programs; (7) Bureau of 

Narcotics statistics on addicts are valid despite recent 

testimony aimed at discrediting the Bureau's data; (8) Mari

juana provides a stepping stone to opiate drugs; 

2. U. S., Congress, Senate, Special Subcommittee of 
the Committee on the Judiciary, Hearings, The Marcotic 
Rehabilitation Act of 1966, Q9th Gong., 2nd~3ess.'7 1T56. 
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(9) Marijuana use causes crime; (10) The U3e of halluci

nogens such as LSD and marijuana leads to irrational and 

violent behavior; and (11) Drug users are radicals, non

conformists, and beatniks.^ 

In the category of new policies, the following per

ceptions were expressed in the Senate hearings: (1) Mari

juana and narcotics constitute a medical rather than a 

criminal problem; (2) Civil commitment in lieu of criminal 

prosecution combined with rehabilitation is a better solu

tion than the established punitive approach; (3) The conse

quences of marijuana use are less severe than those of 

narcotics use and the law should not make "automatic crim

inals" out of youthful marijuana users; (4) Treating mari

juana offenders under the Youth Corrections Act would avoid 

criminal stigmas for marijuana "experimenters," (5) Rehabil

itation programs should apply to marijuana users as well as 

to narcotic addicts; (6) The prohibition of marijuana is an 

ineffective solution to the drug problem; (7) People should 

have the right to hallucinate, especially if this activity 

is connected ifith a religious practice; (8) Treatment of 

drug users must include follow-up case work outside of 

Public Health Service Hospitals; and (9) Mandatory and 

3. Ibid., pp. 137, 1i|.0, ilj.3, 176, 181, 193, 313, 
379, 385, anTTi27. 
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severe criminal penalties, especially for marijuana 

offenders should be abolished.^ 

Occupational Trends in Witnesses 

It has been shown in earlier chapters of this study 

that for the past several decades narcotic and marijuana 

policies have been dominated by the perceptions of the 

Bureau of Narcotics and its supporters in Congress. Since 

these policies have been based primarily on the use of 

criminal sanctions to regulate drug consumption, it would 

not be unexpected that law enforcement personnel at both the 

state and federal level would hold similar perceptions to 

those established by Bureau of Narcotics personnel. Of 

interest, then, in analyzing perceptions leading to new 

policies is the question of whether the division of support 

for and against new policies follows occupational lines, 

particularly law enforcement related occupations versus 

other occupations. 

Table 10 presents data on those who testified in the 

Senate hearings on the Rehabilitation Act, tabulated by 

occupation and perceptions. The selection of witnesses by 

the committee chairman obviously does not constitute a 

representative sample, but still these data should give some 

indication of whether new versus old perceptions toward 

b- Ibid.» 14, 17, 85, 95, 261, 307, 3*H, and 5^3. 
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TABLE 10 

DISTRIBUTION OF WITNESSES BY OCCUPATION IDENTIFICATION 
IN SENATE HEARINGS ON THE NARCOTIC ADDICT 

REHABILITATION ACT OF 1966 

Category 

Number of Witnesses, 
by Type of Perception 
Old New Unclear 

Law Enforcement 

Congress*3 

Medicine0 

Literature 

Miscellaneous® 

6 

3 

3 

Totals 12 

2 

2 

6 

4 

_2 

16 

aIncludes federal, state, and local; includes the 
Bureau of Narcotics. 

^Includes Senators, Representatives, and congres
sional staff assistants. 

cIncludes public medical institutions such as PHS 
hospitals and state rehabilitation programs, health related 
agencies (PHS, FDA), as well as private clinics. 

^Poets, "underground" newspapers, and drug-related 
religious advocates. 

eIncludes a representative for Governor Rockefeller 
of New York and a member of the 1963 Presidential Advisory 
Commission. 
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marijuana are influenced by occupation. In tabulating the 

witnesses pairs or groups of witnesses, such as the head of 

an agency and his assistant(s), were counted as only one 

witness since they testified together and invariably held 

similar views. 

The most interesting correlation between occupation 

and perceptions is found in the law enforcement category 

where six out of eight witnesses supported old perceptions. 

Emphasizing this point is the fact that the two law enforce

ment personnel who held new perceptions were the United 

States Attorney General and the California Attorney General. 

These men are more involved in politics than in day-to-day 

police work, whereas the six witnesses holding old percep

tions included state and city police personnel. These data, 

though based on a small, non-representative sample, support 

the previously noted supposition that people in law enforce

ment occupations tend to hold old perceptions on marijuana 

policy. 

Since one of the basic questions in the debate over 

marijuana policy is whether drug consumption is a criminal 

or a medical problem, the data in the medicine category 

indicate what might be expected, namely, that medical per

sonnel who hold new perceptions outnumber those who hold old 

perceptions, by two to one in this case. One witness in 

this category had an unconventional solution that fell in 
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neither the old nor the new category. Herbert Berger of the 

Hew York Medical Society's Subcommittee on Narcotics and 

Alcoholics argued there is no known cure for drug users and 

therefore it is pointless to force treatment on patients. 

But since addicts over age thirty have a higher rate of cure 

under voluntary treatment them those under thirty, addicts 

should be allowed to remain on drugs until they become older 

and develop the incentive to undertake and successfully com-

plete voluntary treatment. 

Related to these two trends based on .occupation is 

the potential conflict between federal agencies concerned 

primarily with law enforcement versus health and medicine. 

Witnesses representing such agencies were included in the 

law enforcement and medicine categories rather than in a 

separate category for bureaus. While the number of such 

bureaucrats who testified is small, they fell into the 

expected pattern with the Bureau of Narcotics representative 

holding old perceptions while Public Health Service and Pood 

and Drug Administration personnel held new perceptions. 

The remaining categories reveal no trends. Con

gressional representatives were about evenly divided between 

new and old perceptions. The literature category contained 

four witnesses, all of whom held new perceptions. But this 

5. Ibid., pp. i+00, ff. 
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is a distorted sampling as all four were associated with the 

"tuiderground" press or with drug-related religious groups. 

New Perceptions Promulgated in the 
Rehabilitation Act 

An important new perception promulgated by the 

Rehabilitation Act is summarized in the Act's "Declaration 

of Policy," which states; 

It is the policy of Congress that certain persons 
charged with or convicted of violating Federal 
criminal laws . . . should, in lieu of prosecu
tion or sentencing, be civilly committed for con
finement and treatment designed to effect resto
ration to health .... It is the further policy 
of the Congress that certain persons . • . who are 
not charged with the commission of any offense 
should be afforded the opportunity, through civil 
commitment, for treatment . . 

Thus, instead of viewing drug use as a criminal problem, it 

is now viewed as a medical problem. And, instead of viewing 

the solution in terms of criminal sanctions, it is viewed in 

terms of civil commitment for medical treatment. 

This perception, which represents a distinct break 

in the policies established several decades ago, is treated 

in detail in the first three Titles of the act. Title I 

provides that persons charged (but not yet convicted) with 

certain criminal offenses may receive civil commitment for 

medical treatment, and thus have the criminal charges 

removed. Title II provides essentially the same opportunity 

6. 80 Stat. 1I4.38. 
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for persons already convicted of certain crimes. Instead of 

having the criminal charge removed, however, they would be 

paroled after treatment and supervised by social case 

workers. Title III provides for treatment of persons 

neither charged nor convicted of crimes. Application for 

commitment and treatment may be made by an individual for 

himself or by a relative of the person in need of medical 

7 treatment and rehabilitation. 

The Rehabilitation Act promulgates other new per

ceptions, in addition to the preceding discussion. Since 

the passage of the Harrison Act in 19llj., all major narcotic 

drug and marijuana policies were administered by the Depart

ment of the Treasury through the Bureau of Narcotics (or its 

equivalent agency prior to 1930 when the Bureau of Narcotics 

was created). Under the new legislation, in keeping with 

the perception that drugs constitute a medical rather than a 

criminal problem, the rehabilitation and civil commitment 

program is under the jurisdiction of the Department of 

Health, Education, and Welfare, Another change in percep

tions is seen in Title IV of the Act which provides for out

patient services for the patient once he leaves the civil 

commitment program. While early political fights over 

whether ambulatory treatment of addiction was to be allowed 

7. U. S., Public Health Service, The Narcotic 
Addict Rehabilitation Act of 1966: A New National Policy 
(Washington, D. C.: Government Printing Office, I960). 
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or prohibited (see Chapter 2) concerned treatment by private 

physicians rather than treatment by government hospitals, 

the Rehabilitation Act program for outpatient care is 

analogous to the early treatment programs. Now, however, 

the policy has shifted away from the law enforcement per

ception that treatment must be limited to confinement in 

federal institutions. 

The preceding perceptions and new policies of the 

Rehabilitation Act deal specifically with narcotic addiction 

rather than with marijuana consumption. However, these new 

policies are important in the analysis of marijuana policy 

because marijuana policy has been closely tied to narcotics 

policy. It was shown earlier in this study that federal 

policy (until passage of the act under discussion) was based 

on the perceptions of narcotics being a criminal problem, 

and marijuana being a narcotics problem. Therefore, it 

follows that a change in the first perception would lead to 

a change in the second one. This change is reflected in 

Title V of the Rehabilitation Act which deals with mari

juana. Title V amends the Narcotic Control Act of 1956 

(Boggs-Daniel Bill) to eliminate that act's prohibition of 

suspended sentences and probation for marijuana offenders. 

It also allows for reviewing the sentence of, and granting 

probation to, marijuana offenders convicted prior to 1966. 



13*1-

Based on the preceding discussion, it ia obvious the 

Rehabilitation Act impliea a defeat for several old, estab

lished Bureau of Narcotic perceptions. However, like most 

policies that emerge from Congress, the act appears to 

represent a compromise in that some of the provisions 

reflect established perceptions. The view that the protec

tion of society ahould have higher priority than the rehabil

itation of addicts is found in Titles I and II which exclude 

persons charged with or convicted of crimes of violence from 

being eligible for civil commitment. The definition of 

"crimes of violence" is sufficiently broad so that in prac

tice only addicts who are guilty of possession of narcotics 

and very minor crimes such as petty thievery are eligible 

for the program. Persons charged with or convicted of sell

ing illegal drugs are also made ineligible, thus continuing 

the perception that peddling to a victim is worse than being 

a victim. Society is further protected by the provision 

that persons who receive civil commitment under Title I, but 

who fail to successfully complete the rehabilitation pro

gram, will be tried under the original criminal charges. 

Finally, the provision for "voluntary" treatment under Title 

III is misleading. Actually it is voluntary only to the 

extent that an addict may get himself committed. But once 

committed, he may not leave civil confinement until the 
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treatment is completed. And he may be involuntarily com

mitted by a relative if that relative can show he is an 

addict. 

An important implication of the Rehabilitation Act 

is the Title V provision on marijuana. This title accom

plishes the immediate task of eliminating mandatory minimum 

sentences. But more important, it is the first federal 

legislation based on the perception that the consequences of 

marijuana consumption are less severe than those of nar

cotics consumption, and that the laws and solutions for the 

"narcotic problem" are not adequate for the "marijuana 

problem." Hence, this title is the first step in separating 

marijuana and narcotics policies. Subsequent legislation 

(see Chapter 7) reflects the continuation of this new per

ception. 

Other Legislation 

Two other pieces of legislation were passed during 

this period that reflect changing perceptions toward drugs. 

The first piece of legislation is the Drug Abuse Control 

Amendments of 1965.® This law amends the Federal Pood, 

Drug, and Cosmetic Act in order that the Food and Drug 

Administration can regulate the manufacture, sale, and pos

session of barbiturates, amphetamines, and hallucinogens 

8. 79 Stat. 226 (1965). 
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(other than marijuana which is specifically excluded from 

the act). The second piece of legislation, passed in 1968, 
Q 

provides for minor amendments to the 1965 legislation. It 

clarifies that LSD is included as a hallucinogen under the 

act, and it slightly increases the criminal penalties for 

violation of the act. 

These two pieces of legislation, when viewed jointly 

as a single law, are important in the analysis of federal 

drug policies for several reasons. First, the consumption 

of the drugs in question is closely related to the recent 

surge in marijuana consumption. But placing the control of 

these drugs under the jurisdiction of Health, Education, and 

Welfare, rather than under the jurisdiction of the Treasury 

Department, indicates changing perceptions in Congress as 

how to best solve the drug problem. Second, the penalties 

for violating the Drug Abuse Control Amendments are less 

severe than the penalties for violating the Boggs-Daniel 

Amendments of 1956. Since the physical and social conse

quences of consuming barbiturates, amphetamines, and LSD are 

more severe than the consequences of consuming marijuana, 

one can assume the Congressmen responsible for the lower 

penalties in the 1965/1968 legislation might eventually take 

action on changing the higher penalties of the 1956 legisla

tion. Third, the new legislation provides for probation and 

9. 82 Stat. 1361 (1968). 
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suspended sentences at the court*s discretion. Following 

the same logic of the second point, above, one can again see 

the development of new perceptions on how to treat drug law 

violators that contradict the perceptions established pre

viously by the Bureau of Narcotics. Finally, the Bureau of 

Drug Abuse Control became responsible for control of bar

biturates, amphetamines, and hallucinogens. The jurisdic

tional problems between the Bureau of Drug Abuse Control 

(Health, Education, and Welfare) and the Bureau of Narcotics 

(Treasury) became one of the incentives for P.resident John

son's reorganization plan in 1968. 

Reorganization of the Bureau 
of Narcotics 

Prior to 1930 the responsibility for enforcing fed

eral narcotics laws belonged jointly to the Federal Nar

cotics Control Board and the Bureau of Prohibition.^® Both 

of these agencies were within the Department of the Treas

ury, but the Federal Narcotics Control Board included in its 

membership the Secretary of State and the Secretary of Com-

11 
merce, along with the Secretary of the Treasury. In 1930 

Congress established the Bureau of Narcotics within the 

Department of the Treasury, and it transferred to this 

10. U. S., Federal Bureau of Narcotics, Annual 
Report of the Commissioner of Narcotics (Washington, D. C.: 
Government Printing Office, 1931)> pp.1» 9. 

11. Stat. 596 (1922). 
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Bureau those functions of the Bureau of Prohibition that 

pertained to narcotics and also the functions of the Federal 

12 Narcotics Control Board which was then abolished. Harry 

J. Anslinger was appointed the first Commissioner of Nar

cotics and served in that capacity until his retirement in 

1962. At that time Deputy Commissioner Henry Giordano was 

13 promoted to Commissioner. 

It was pointed out in Chapter J4. the 1963 President's 

Advisory Commission Report^ expressed dissatisfaction with 

established policies and also with the Bureau of Narcotics. 

Several of the Commission's recommendations pertained to 

reorganizing the Bureau of Narcotics. A subjective evalua

tion of the Commission's recommendations for new policies, 

its criticisms of established policies, and its criticism of 

the Bureau of Narcotics itself leads to the conclusion the 

President's Commission felt the Bureau of Narcotics should 

be reorganized in order to change existing federal policies 

and to promote new ones based on the new perceptions dis

cussed above in conjunction with the hearings on the 1966 

Rehabilitation Act. 

12. J+6 Stat. £85 (1930). 

13» Congress and the Nation; 1965-1968, Vol. II 
(Washington, D. C.: Congressional Quarterly Service, 1969), 
p. 1193. 

11}.. The President's Advisory Commission on Nar
cotic and Drug Abuse: Final Report (W'ashington, D. C.: 
Government Printing Office, T9ST).' 
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It would appear at first glance, then, the opponents 

of the policies of the Bureau of Narcotics had gained a 

victory when President Johnson presented his plan to reor

ganize the Bureau of Narcotics in February, 1968. The plan 

called for a new agency, the Bureau of Narcotics and Dan

gerous Drugs, to be established in the Department of 

Justice. This new agency would have jurisdiction over nar

cotics and marijuana previously held by the Bureau of 

Narcotics and jurisdiction over amphetamines, barbiturates, 

and hallucinogens previously held by the Bureau of Drug 

Abuse Control.^ 

However, the content analysis of presidential mes

sages in Chapter l\. revealed that President Johnson generally 

held old perceptions on the issue of drugs, particularly on 

the point that this was essentially a criminal problem 

rather than a medical problem. The question is raised, then, 

whether President Johnson's reorganization plan promoted the 

new perceptions expressed by the President's Advisory Com

mission in 1963, or whether it promoted existing policies 

based on old perceptions long ago established by the Bureau 

of Narcotics. 

A reading of President Johnson's message to Congress 

which accompanied his reorganization plan indicates the 

15. U. S., Congress, House, Report, Reorganization 
Plan No. 1 of 1968—Creating a New Bureau of Narcotics and 
Dangerous Drugs, 90th Cong., 2nd Sess., pp. $• 
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latter alternative is correct. While Johnson referred to 

the 1963 Commission's recommendation to reorganize the 

Bureau of Narcotics, his message indicates his perceptions 

were quite different from the main themes found in the Com

mission's report. Johnson expressed three major reasons why 

the reorganization should be implemented, and all of these 

reasons reflect established perceptions. ELrst, he said the 

Department of Justice, being the government's number one law 

enforcement agency, was better equipped than other agencies 

to conduct all phases of legal operations from investigation 

and arrest to trial and conviction of offenders. Since drug 

offenders, including narcotics, marijuana, amphetamines, 

etc., were criminals, they should be under the jurisdiction 

of this department. Second, the reorganization would not 

dismantle the law enforcement activities of the Bureau of 

Narcotics. Manpower and procedures of that bureau would 

continue to function under the new bureau. And third, a 

major problem of the old arrangement pertained to marijuana. 

The Bureau of Drug Abuse Control, when searching for illegal 

drugs such as LSD, frequently found marijuana. But since 

marijuana was under Bureau of Narcotics jurisdiction, many 

marijuana offenders escaped prosecution.^ 

16. Ibid., pp. 1-3. This message was included in 
the content analysis of Chapter Ij.. 
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If the reorganization plan did, in fact, promote 

established policies rather than new ones, it would follow 

that government personnel connected with existing policies 

would support the reorganization plan. Such was the case. 

Typical examples of witnesses who testified in favor of the 

plan include John Pinlater, Director of the Bureau of Drug 

Abuse Control, Ramsey Clark, United States Attorney General, 

and Henry Giordano, Commissioner of Narcotics. Opposing the 

plan was Dr. Walter Barton, Medical Director of the .American 

Psychiatric Association, who emphasized that the plan would 

continue to treat a medical problem with criminal sanctions 

and make criminals out of kids who got caught experimenting 

with marijuana and LSD, but who had no criminal intentions 

such as peddling drugs.^ 

Conclusions 

The net result of the Rehabilitation Act of 1966 was 

the establishment of new policies. While the changes were 

not dramatic, they indicate a new trend in perceptions 

toward drugs in general, and toward marijuana in particular. 

The fact that Congress declined to block President Johnson's 

reorganization plan, however, indicates that many key 

policy-makers still held old perceptions, and that dramatic 

changes such as legalization of marijuana were not to be 

forthcoming in the immediate future. 

17. Hearings, Note 2, supra. 



CHAPTER 6 

CONSTITUTIONAL ATTACKS ON 
MARIJUANA POLICIES 

The previous chapters have centered primarily on 

Congress, with some consideration of presidential percep

tions, in determining federal marijuana policies. Congres

sional data are extremely useful because they include 

sources of political pressure from non-legislative areas 

such as the bureaucracies, professional associations, and so 

forth, as well as from Congressmen themselves. The major 

thrust of federal policy is determined by legislation. How

ever, once passed, federal laws are subject to modification 

by judicial review. Thus, it is necessary to look at the 

judiciary to determine what role the courts have played in 

shaping marijuana policies. 

Introduction 

Chapter 6 analyzes several constitutional issues 

that either have been or might be used to attack the estab

lished marijuana policies, particularly to the extent that 

such policies are established by the Marijuana Tax Act of 

1937» The data used are a combination of court cases, 

individual legal journal articles, and symposiums on drug 

1. 50 Stat. (1937). 

Ill2 



143 

laws published in legal journals. The case analysis is used 

herein to identify specific constitutional issues litigants 

have used to challenge established policies. This analysis 

omits certain aspects of litigant tactics that could have an 

effect on the outcome of cases. Such tactics might include 

the timing of a case, maneuvering to have the case heard by 

a judge whose attitudes are believed to be favorable to the 

2 litigant1s position, or the use of amicus briefs. The 

issues derived from court cases are supplemented by discus

sion of constitutional issues in legal journals. 

There are several reasons for using this combination 

of data to analyze judicial attacks on marijuana policies. 

First, court rulings can have a direct effect on policies by 

overruling, reinterpreting, or affirming policies emanating 

from legislation. Thus, constitutional cases can be viewed 

as a power struggle over who shall control policy.^ Second, 

while policy is affected by judicial decisions, the deci

sions of judges are, in turn, affected by the legal briefs 

2. See Stephen Wood, Constitutional Politics in the 
Progressive Era (Chicago: University of Chicago Press, 
196o), and Samuel Krislov, "The Amicus Curiae Brief: Prom 
Friendship to Advocacy," Yale Law Journal. 72 (March, 1963), 
694-721 for examples of such tactics. 

3. Robert A. Jackson, The Struggle for Judicial 
Supremacy (New York: Alfred A. Knopf, 1949) treats this in 
terms of private control v. public control over economic 
power. 
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and arguments presented by litigants1 attorneys.^ Third, 

judges might be influenced indirectly by reading arguments 

presented in legal journals. Fourth, and closely related to 

the previous comment, law students and practicing attorneys 

who write articles on constitutional issues relating to 

marijuana policies migiht themselves become judges, and thus 

their attitudes on such issues could (and probably do) have 

an effect on the outcome of cases.Finally, the mere 

existence of a large body of legal literature suggesting the 

use of certain constitutional arguments against established 

policies indicates many attorneys (and law students who soon 

will be attorneys) believe that changes are in order,. This 

is not meant to imply that articles in legal journals pro

vide a representative sample of the views and perceptions of 

the entire legal profession. But then cases are decided not 

by the entire profession, but rather by individual lawyers 

who successfully present their arguments to specific judges. 

The High Priest and the Constitution 

Dr. Timothy Leary, ex-Harvard professor and psychol

ogist, is sometimes referred to as the "high priest" of the 

See Benjamin Twiss, Lawyers and the Constitu
tion: How Laissez Faire Came to the Supreme Court (Prince
t o n :  P r i n c e t o n  U n i v e r s i t y  P r e s s ,  1 ) •  

5. Much has been written on the effects of judicial 
attitudes. See Walter F. Murphy, Elements of Judicial 
Strategy (Chicago: University of Chicago Press, 195I{T and 
Glendon Schubert, The Judicial Mind (Evanston: Northwestern 
University Press, 1965) for typical examples. 
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drug subculture in America. In his early academic career, 

Leary conducted research on the use of psychedelic drugs for 

treating the mentally ill. His academic work was widely 

accepted, as indicated by the fact he received nearly one-

half million dollars in federal grants, and by the use of 

his diagnostic tests in over 750 hospitals in the United 

States and abroad. However, after a "religious experience" 

involving the psychedelic aspects of mushrooms, he turned 

his research efforts toward understanding the relationship 

between religion and psychedelics. He later became a Hindu 

and established a religious and scientific workshop in New 

York. This line of work with psychedelic drugs resulted in 

five books and thirty-eight articles.^* It was during this 

period that he became the leading advocate of drug use. 

Sequence of Legal Actions Involving Leary 

Dr. Leary has been involved in a long series of 

judicial battles related to his alleged violation of drug 

laws. While Leary's research and drug consumption appar

ently included a variety of drugs, his court cases are par

ticularly applicable here because they center on the Mari

juana Tax Act of 1937. 

Leary was enroute to Yucatan, Mexico, from New York 

in December, 1965, and accompanied by his son and daughter 

6. Leary v. United States, 383 P.2d 851 (5th Cir. 
1967) at 8567^7. 
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and two other persons. They crossed the international 

border at Laredo, Texas, into Mexico but had to turn back 

because it was too late that day to obtain tourist permits 

from the Mexican immigration officials. 

On returning to the American side of the border they 

informed the customs official of their activities and that 

they had nothing to declare. The customs official observed 

what he thought was marijuana on the car floor, and thus he 

arrested Leary and his four companions. A search of the car 

and passengers resulted in marijuana swept fr.om the floor 

and three partially smoked marijuana cigarettes possessed by 

Leary* s daughter.? 

Leary was tried in United States District Court on 

March 11, 1966 on three counts: 

First, it was alleged that he had knowingly smug
gled marihuana into the United States .... 
Second, it was charged that he had knowingly trans
ported and facilitated the transportation and con
cealment of marihuana which had been illegally 
imported or brought into the United States, with 
knowledge that it had been illegally imported or 
brought in ... . Third, it was alleged that 
petitioner was a transferee of marihuana and had 
knowingly transported, concealed, and facilitated 
the transportation and concealment of marihuana 
without having paid the transfer tax ..." 

Count 1 for smuggling was dismissed by the District 

Court because Leary testified he had brought the marijuana 

7. Ibid., 8^3-856. 

8. Leary v. United States, 395 U. S. 6 (1969) at 
10, 11. 
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from New York. He was found guilty on Counts 2 and 3> and 

"was tentatively sentenced to the maximum punishment, pend

ing completion of a study and recommendations to be used by 

the District Court in fixing his final sentence." This 

tentative sentence consisted of twenty years and $20,000 for 

Count 2, and ten years and $20,000 for Count 3> the prison 

sentences to run consecutively.^ 

Leary appealed his conviction, primarily on ground 

the federal prohibition on marijuana violated his constitu

tional right of free exercise of religion.^® The religious 

issue was tied to his claim that the use of marijuana was an 

essential aspect of his practice of Hinduism. This consti

tutional issue will be examined below. In 1968 the Supreme 

Court granted certiorari^ and in 1969 reversed Count 3 and 

remanded Count 2 for retrial.^ Leary was retried in March, 

1970 and sentenced to ten years in the federal penitentiary. 

He petitioned to be freed on bail pending appeal of this 

conviction, but bail was denied.^3 Meanwhile, he was con

victed in California for possession of marijuana and 

9. 395 U. S. at 12. 

10. 383 P.2d 851 (^th Cir. 1967); Rehearing Denied 
392 P.2d 220 (5th Cir. 1968). 

11. Leary v. United States, 392 U. S. 903 (1968). 

12. 395 U. S. 6 (1969). 

13. Leary v. United States, lj.31 P.2d 85 (5th Cir. 
1970). 
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sentenced to ten years in the state penitentiary. He then 

fled to the Middle East and then to Switzerland where he is, 

at time of this writing, being held for possible extradic-

tion to the United States.^ 

Marijuana and Free Exercise 
of Religion 

In appealing his conviction, Leary attacked the 

government's marijuana policies on several constitutional 

issues, the first issue being that such policies violated 

his right to the free exercise of religion.^ The following 

analysis will trace the development of doctrines related to 

the Free Exercise Clause, look at the application of these 

doctrines in California, specify how Leary attempted to 

apply this issue to marijuana,, and discuss the Court's deci

sion on the relationship between marijuana policies and the 

free exercise of religion. 

Development of Free Exercise Clause Doctrines. An 

early decision on the question of free exercise of religion 

resulted in the secular regulation test. The issue arose 

from an attempt to convict a member of the Church of Jesus 

Christ of Latter-Day Saints for violation of anti-polygamy 

laws. The accused argued that "it was the duty of male 

1^. Arizona Daily Star, July 17> 1971* P* 8-B. 

1$. United States Constitution. Amendment I. 



114-9 
1 6 

members of said church ... to practice polygamy." The 

key to the Court's decision was the statement that 

Congress was deprived of all legislative power over 
mere opinion, but was left free to reach actions 
which were in violation of social duties or subver
sive of good order.17 

Therefore, the legislation in question being valid, it was 

only necessary to decide if a person could place his reli

gious practices above the law. The Court answered: 

To permit this would be to make the professed doc
trines of religious belief superior to the law of 
the land, and in effect to permit every citizen to 
become a law unto himself. Government could exist 
only in name under such circumstances.''" 

Thus Congress could not regulate one's belief in polygamy 

but could regulate the practice or application of that 

belief. 

In Cantwell v. Connecticut^9 the Court again dealt 

with the free exercise clause but did so in such a manner 

that one student of the issue argues that the secular inter

est test was "eroded" without guidelines being established 

to determine what acts, if regulated, would interfere with 

16. Reynolds v. United States, 98 U. S. 1ij-5 (1878) 
at 161. 

17. 98 U. S. at 16I4.. 

18. 98 U. S. at 166, 167. 

19. Cantwell v. Connecticut, 310 U. S. 296 (19I4.O). 
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20 the free exercise of religion. Cantwell was convicted for 

violating a state law prohibiting certain religious solici

tations. Such solicitations constituted a criminal offense 

unless the person held a certificate issued by the state. 

The certificate could be refused by the State if the secre

tary of the public welfare council decided the applicant's 

cause was not a valid one. Cantwell, although denied the 

certificate, conducted solicitations, was arrested and was 

subsequently convicted. 

The Court reaffirmed the Reynolds ruling that, while 

the freedom to believe was absolute, one's freedom to act 

could be restricted if necessary to protect society.^1 But 

in Cantwell's case, the restriction resulted from "the exer

cise of judgment and the formation of an opinion" on the 

part of the secretary who denied the petition rather than 

from a showing that Cantwell1s actions were somehow a danger 

from which society needed protection. Thus, Connecticut's 

action was "censorship of religion" which violated the First 

and Fourteenth Amendments.^ 

The lack of guidelines in the balancing test of 

Cantwell is illustrated by subsequent cases. In West 

20. Comment, "Free Exercise: Religion Goes to 
'Pot,1" California Law Review, $6 (January, 1968), 100-11£. 

21. 310 U. S. at 303, 30^, and 306. 

22. 310 U. S. at 305. 
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Virginia Board of Education v. Barnette^ the Court upheld 

the right of an individual to refuse to participate in a 

mandatory flag salute ceremony in public school due to 

religious beliefs that were incompatible with the act of 

flag saluting. However, in another case involving the 

Jehovah's Witnesses the Court ruled in favor of society at 

the expense of the Free Exercise Clause.^ State law pro

hibited girls under age eighteen from selling certain 

articles in the streets or other public places. Prince was 

convicted of violating this law because she permitted her 

nine year old girl to distribute certain religious material. 

The Court upheld the state because child labor is an activ

ity the state can regulate in tne interest of protecting 

society. 

A third step in the evolution of Free Exercise 

Clause doctrines is the alternative means test, an outgrowth 

of the sunday closing law cases. In McGowan v. Maryland the 

Court ruled a state had the power to designate one day of 

the week as a day of rest, and the state could require all 

persons to comply with that specific day even though they 

might be placed at an economic disadvantage resulting from 

religious practices requiring them to also rest (and 

23. West Virginia Board of Education v. Barnette, 
319 U. S. 62lfTTTO^ 

2l|,. Prince v. Commonwealth of Massachusetts, 321 
U. s. 158 (19TP+T: 
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therefore close their businesses) on another day.^ The 

Court resolved two related questions pertaining to Pennsyl-

26 
vania's sunday closing law in a companion case. Here the 

Court ruled the state law was not one respecting the estab

lishment of religion, and it did not violate the Equal Pro

tection Clause. 

Thus, a final question to be resolved was whether 

the state's sunday closing law violated a person's right to 

the free exercise of religion. This question was answered 

in the state's favor in Braunfeld v. B r o w n . A f t e r  c i t i n g  

previous cases to reaffirm that states could not restrict 

one's religious beliefs, but could restrict one's religious 

acts, the Court said 

if the State regulates conduct by enacting a gen
eral law within its power, the purpose and effect 
of which is to advance the State's secular goals, 
the statute is valid despite its indirect burden 
on religious observance unless the State may 
accomplish its purpose by means which do not impose 
such a burden. 

In the instant case, the law was valid because there was no 

alternative means by which the state could accomplish its 

25. Mo Go wan v. Maryland, 366 U. S. l\.20 (1961). 

26. Two Guys from Harrison-Allentown. v. McGinley, 
366 U. S. 582 (1961}. 

27. Braunfeld v. Brown, 366 U. S. 599 (1961). 

28. 366 U. S. at 607. 
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valid secular goal of providing one day a week for rest and 

repose from labor. 

A final test, the compelling interest test, was 

established in Shebert v. Verner.^9 jhe appellant had been 

fired from her job because, being a member of the Seventh-

Day Adventist church, her religious beliefs prevented her 

from working on Saturday. Being willing to work six days a 

week, but being unwilling to work on Saturday, she was 

unable to find new employment and thus applied for unemploy

ment benefits from the State of South Carolina. The state 

refused benefits, saying she had refused to accept available 

work without good cause and was therefore not eligible for 

unemployment compensation. South Carolina's action was 

upheld in state court. However, the U. S. Supreme Court 

reversed the state's decision because (1) there was a sub

stantial infringement of the appellant's right to the free 

exercise of religion, and (2) there was no compelling state 

interest to justify this infringement.30 

29. Shebert v. Verner, 37lj. U. S. 398 (1963). 

30. For further discussion of the free exercise 
clause and drugs, see Neil L. Chayet, "Legal Aspects of Drug 
Abuse," Suffolk University Law Review, III (Pall, 1968), 
1-22j Note, "Marijuana Laws: A Need for Reform, Arkansas 
Law Review, 22 (Summer, 1968), 359-375; Comment, "Marijuana 
and the Law: The Constitutional Challenges to Marijuana 
Laws in Light of the Social Aspects of Marijuana Use," 
Villanova Law Review, 13 (Summer, 1968), 851-879; and Com-
ment, "Free Exercise: Religion Goes to 'Pot,'" Supra, Note 
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Application of Free Exercise 
Doctrines in California 

The use of peyote by Navajo Indians in California 

resulted in the application of the previously discussed Free 

Exercise Clause doctrines to hallucinogenic drugs not 

unsimilar to marijuana. Navajo defendants, members of the 

Native American Church of the State of California, were 

arrested and convicted for possession of peyote, a violation 

of California law. The defendants argued that peyote was an 

essential part of their religious ceremonies similar to the 

Holy Sacraments of Christian sects. 

The Supreme Court of California reversed the convic

tions, using the Free Exercise Clause doctrines from U. S. 

Supreme Court cases.31 First, the Court ruled the state law 

did, in fact, restrict the defendants' free exercise of 

religion because the use of peyote was an essential and pri

mary element in that religion. For such a restriction to be 

valid, the state must show a compelling interest. The pro

secution argued there was a compelling interest in order to 

prevent deleterious effects on the Indian community, and to 

maintain the state's ability to enforce narcotic laws which 

would be made more difficult by fraudulent religious claims 

of peyote users. The Court used the balancing test to 

resolve the conflict between the state's claim of a 

31. People v. Woody, 39I4. p.2d 813 (1964) 
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compelling interest and the defendants' claims of the right 

to free exercise of religion: 

We have weighed the competing values represented 
in this case on the symbolic scale of constitu
tionality. On the one side we have placed the 
weight of freedom of religion as protected by the 
First Amendment; on the other, the weight of the 
state's "compelling interest." Since the use of 
peyote incorporates the essence of the religious 
expression, the first weight is heavy. Yet the 
use of peyote presents only slight danger to the 
state and to the enforcement of its laws; the 
second weight is relatively light. The scale 
tips in favor of the constitutional protection.-^ 

Then, the Court referred to the alternative means test, sug

gesting that California had other alternatives for protect

ing the Indian community and for enforcing state narcotic 

laws without violating the Indian's free exercise of reli

gion.^ 

Leary's Free Exercise Clause Argument. The primary 

argument presented by Leary when appealing his conviction 

was centered on the Free Exercise Clause and on California's 

decision in People v. Woody. Leary argued the "District 

Court erred in refusing to instruct the jury to acquit 

appellant if it found his religious claims to be honest and 

in good faith." And, since members of the Native American 

Church were allowed to use peyote for religious ceremonies, 

and since the government could not establish that marijuana 

32. 39k P.2d at 821. 

33. 391+ P.2d at 819. 
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was more harmful than peyote, denying Leary the right to use 

marijuana for religious purposes violates his First Amend

ment right to free exercise of religion. 

The Court's Answer to the Free Exercise Issue. The 

Court answered Leary negatively by retracing the development 

of cases related to the Free Exercise Clause, and then by 

applying the balancing test in favor of society rather than 

in favor of the individual. Citing Reynolds, Cantwell, and 

Braunfeld, the Court re-emphasized the government's power to 

regulate behavior when it was "found to be in violation of 

important social duties or subversive of good order."3£ 

Leary's argument based on Sherbert that the government 

failed to show a compelling interest in violating his con

stitutional rights was rejected by the Court with the state

ment that "We cannot reasonably equate deliberate violation 

of federal marihuana laws with the refusal of an individual 

to work on her Sabbath Day . . ."36 to the sincerity of 

Leary1s religious beliefs, the Court said it had not even 

considered that issue because to do so would violate the 

appellant's right to believe, which is absolute and not 

3ij.. 383 F.2d at 858. For a detailed account of 
Leary's argument, see the discussion of this case by Leary's 
attorney, Joel Jay Finer, "Psychedelics and Religious Free
dom, " H£U3ti£gj^ 19 (March, 1968), 667-758. 

35. 383 F.2d at 859. 

36. 383 F.2d at 860. 
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subject to scrutiny. Only his acts were relevant here. 

Finally, as for the analogy between peyote and marijuana, 

the Court said that it was not bound by the California 

ruling, and that even if it were, there was an essential 

difference between that case and Leary's case in that there 

was no evidence in Leary's favor that marijuana was a formal 

requisite of Hinduism, whereas peyote was a central element 

in the Navajo religion. 

Summary. Thus, the Court of Appeals sided with 

the prosecution's argument in California which the Supreme 

Court in that state rejected, namely, that to allow religion 

as a defense to drug laws would make such laws unenforceable; 

It would be difficult to imagine the harm which 
would result if the criminal statutes against mari
huana were nullified as to those who claim the 
right to possess and traffic in this drug for reli
gious purposes. For all practical purposes the 
anti-marihuana laws would be meaningless, and 
enforcement impossible.37 

Self-incrimination and the Marijuana 
Tax Act 

Leary's constitutional attack on marijuana policy 

using the free exercise of religion was rejected by the 

Court of Appeals. In the meantime, however, the Supreme 

Court had handed down new decisions pertaining to ths fifth 

Amendment protection against self-incrimination, and Leary 

37. 383 P.2d at 861. 
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saw this as a better tactic to use in his appeal to the 

Supreme Court. 

Existing Doctrine. The Court's previous policy on 

self-incrimination, so far as that issue pertains to Leary's 

case, was based on two cases, United States v. Kahriger and 

Lewis v. United States.^ In Kahriger the petitioner had 

been convicted under federal law requiring gamblers to 

register and pay an occupational tax. Kahriger had failed 

to comply with the law. The bulk of the Court's opinion was 

spent on the question of whether the law, which acts to pro

hibit gambling, was a valid tax measure. The Court answered 

in the affirmative, including reference to United States v. 

Sanchez^ which held the Marijuana Tax Act was a valid tax 

measure even though it had the secondary effect of prohibit

ing marijuana traffic. Then, in one page, the Court dis

missed the claim that the federal requirement to register 

violated one's protection against self-incrimination by 

noting that Kahriger had not registered and therefore could 

not claim this privilege until he had done so, since by not 

registering he had not revealed any incriminating information 

against himself. Also, the Court said the protection against 

self-incrimination applies to past acts and not to future 

38. United States v. Kahriger, 3^1-5 U. S. 22 (1953); 
Lewis v. United States, 3IJT8 U. S. 419 (1955). 

39. United States v. Sanchez, 3^0 U. S. l\2 (1950)« 
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gambling activities for which the petitioner was required to 

register.^-® 

In Lewis the facts were essentially identical with 

those of Kahriger, the only difference being that in 

Kahriger the offense occurred in a state whereas in Lewis 

the offense occurred in the District of Columbia. Here the 

Court upheld the Kahriger ruling and emphasized two points. 

First, the Fifth Amendment protects against involuntary con

fessions. Second, the federal gambling statute did not 

compel the petitioner to incriminate himself: 

If petitioner desires to engage in an unlawful 
business, he does so only on his own volition. 
The fact that he may elect to pay the tax and make 
the prescribed disclosures required by the act is 
a matter of his choice. There is nothing compul
sory about it, and, consequently, there is nothing 
violative of the Fifth Amendment .... The only 
compulsion under the act is that requiring the 
decision which would-be gamblers must make at the 
threshold. They may have to give up gambling, but 
there is no constitutional right to gamble.4-T 

Marijuana and Self-incrimination Prior to 1968. 

Attempts were made in the early 1960's to overturn federal 

convictions under the Marijuana Tax Act using the right to 

protection against self-incrimination. These lower federal 

court challenges were unsuccessful, however, and the prin

ciples of Kahriger and Lewis were applied to marijuana. 

These cases centered on two requirements of federal law. 

Ij-O. U. S. at 32. 

lj.1. 31+8 U. S. at k22. 
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Under the first requirement, persona bringing marijuana into 

the United States must declare and invoice what they are 

importing. Defendants convicted for violating this require

ment argued this violated the protection against self-. 

, incrimination because by declaring they were importing mari

juana they were subjecting themselves to arrest and convic

tion for possession of the drug. The lower courts answered 

by saying "Had [the defendant] invoiced the marijuana at his 

first opportunity [i.e., at the port of entrjT], he would 

have been relieved of it by the Customs agents, and thus 

would not have smuggled it, and would not have been in pos

session of it within the United States. 

Under the other federal requirement, persons trans

ferring marijuana must pay a transfer tax and provide cer

tain information on Treasury Department forms. Defendants 

convicted under this requirement claimed a violation of the 

protection against self-incrimination because the informa

tion on the federal forms was available to states and thus 

subjected the person to state criminal sanctions. Here the 

lj.2. Arrizon v. United States, 22ij. P. Supp. 2? (1963) 
at 27 (emphasis in original). Also see Pickett v. United 
States, 223 F.Supp. 695 (1963) and Rule v. United States, 
362 P.2d 21£ (5th Cir. 1966) for identical decisions. 
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lower courts relied on the Kahrlger principle and ruled this 

was not a violation of the Fifth Amendment.^ 

Marijuana and Self-incrimination After 1968. In 

1968 the Supreme Court handed down three cases that ulti

mately would have an impact on marijuana policies. These 

cases were Marchetti v. United States, Grosso v. United 

States, and Haynes v. United States. 

In Marchetti the defendant was convicted of vio

lating federal law requiring registration and payment of an 

occupation tax on wagering. He claimed this violated his 

Fifth Amendment protection against self-incrimination. The 

Court agreed with the petitioner and reversed the lower 

court judgment against him. Thus, Kahriger v. United States 

was overruled because "it can scarcely be denied that the 

obligation to register and to pay the occupational tax 

created for the petitioner 'real and appreciable,' and not 

merely 'imaginary and unsubstantial,1 hazards of 

43. Browning v. United States, 366 F.2d 1±20 (9th 
Cir. 1966) and Haynes v. United States 339 F.2d 30 (9th Cir. 
1966), Also see Jonathan Sobeloff, "ifie Marijuana Tax Act,11 
Suffolk University Law Review, III (Fall, 1968), 100-129; 
Comment, "The Marijuana Tax and the Privilege Against Self-
incrimination, " University of Pennsylvania Law Review, 11.7 
(January, 1969), 1+32-440J and Note, "Possession of Marijuana 
is Not Illegal Per Sej Therefore Payment of the Transfer Tax 
Would Not Violate the Protection Against Self-incrimination," 
Houston Law Review, 6 (August, 1968), 185-188. 

Marchetti v. United States, 390 U. S. 39 (1968); 
Grosso v. United States, 390 U. si 52 (1968); Haynes v. 
United States, 390 U. S. 85 (1968). 
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self-incrimination."^'-' Similarly, Lewis v. United States, 

which had ruled the self-incrimination was voluntary because 

no one had compelled the gambler to choose that occupation, 

was overruled. "The question is not whether the petitioner 

holds a 'right1 to violate a state law, but whether, having 

done so, he may be compelled to give evidence against him

self." 6̂ 

Thus, in ruling for the petitioner, the Court did 

not rule the wagering act itself was unconstitutional. It 

only asked "whether the methods employed by Congress in the 

federal wagering tax statutes are, in this situation, con

sistent with the limitations created by the privilege 

against self-incrimination guaranteed by the Fifth Amend

ment, "^-7 and the answer was "no." The Court also ruled 

against the government on two minor points. First, the 

required records doctrine of Shapiro v. United States could 

not be used to nullify the self-incrimination defense because 

the gambling registration information was not public infor

mation of the kind the petitioner usually kept, as required 

by Shapiro. And second, the Court declined to save the 

prosecution's case by ruling the information gathered by the 

registration requirement could not be released to state 

390 U. S. 39 at kB. 

390 U. S. 39 at 57. 

1+7. 390 U. S. 39 at kb. 
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authorities because it was the intent of Congress in passing 

the law that it should be released. 

In Grosso the situation was the same except the 

offense was failure to pay an excise tax on the proceeds 

received from gambling. And in Haynes the offense was pos

session of an unregistered weapon in violation of the 

National Firearms Act. In both cases the Court used the 

same reasoning it had used in Marchetti to conclude the 

claim of the privilege against self-incrimination was a 

valid defense to prosecution. 

Prior to these cases, as noted above, the lower 

federal courts had ruled the federal laws requiring invoic

ing marijuana at the border and registration and payment of 

the transfer tax for sale of marijuana within the United 

States did not violate the protection against self-

incrimination. But Marchetti, Grosso, and Haynes provided a 

basis for a new constitutional attack on federal marijuana 

policies. In a United States District Court the judge 

granted a defendant's motion to dismiss the charges against 

him based on these Supreme Court cases because the registra

tion requirements of the gambling and marijuana laws were 

similar insofar as self-incrimination is concerned.^-® 

ij.8. United States v. Covington, 282 P.Supp. 886 
(1968). 
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Leary, who had lost his appeal in the Court of 

Appeals based on the free exercise of religion argument, now 

found the self-incrimination issue to be a useful tactic by 

which to challenge his conviction in the Supreme Court. 

Because the self-incrimination cases occurred after Leary's 

trial, the Court agreed to hear his appeal on this issue 

even though he had not raised it in the trial: 

Although it would have been preferable for peti
tioner to have asserted the privilege at trial, 
we hold that in the circumstances of this case his 
failure to raise the issue at that time did not 
amount to a waiver of the privilege.4-9 

It will be recalled that Leary was charged on three 

counts. Count 1, smuggling, was dismissed by the District 

Court. Count 2, transporting marijuana that defendant knew 

was smuggled, is not at issue here. The self-incrimination 

argument pertains to Count 3, transferring marijuana without 

having paid the tax. Relying on the Marchetti line of 

reasoning, the Court had no trouble reversing the conviction 

on this count: 

If read according to its terms, the Marihuana Tax 
Act compelled petitioner to expose himself to a 
•real and appreciable* risk of self-incrimination, 
within the meaning of our decisions in Marchetti, 
Grosso, and Haynes. [The statutej required him, 
in the course of obtaining an order form, to iden
tify himself not only as a transferee of marihuana 
but as a transferee who had not registered and 
paid the occupational tax .... [It] directed 
that this information be conveyed by the Internal 

ij-9. 395 U. S. at 27, 28. 



165 

Revenue Service to state and local law enforcement 
officials on request.50 

Summary. For the first time since the passage of 

the Marijuana Tax Act in 1937 & litigant had succeeded in 

achieving a Supreme Court decision based on a constitutional 

issue that weakened rather than strengthened federal mari

juana policies. But this did not solve Leary's problem 

because his conviction under Count 2 was still unresolved. 

This leads to Leary's next constitutional attack based on 

statutory presumptions of guilt. 

Statutory Presumptions and The 
Marijuana Tax Act 

Background. The Marijuana Tax Act prohibits, inter 

alia, the transportation of marijuana that was smuggled into 

the United States.^ To be convicted, however, the accused 

must know the marijuana came from outside the United States, 

and that it was brought into this country illegally. 

According to the statute, proof of possession of marijuana 

constitutes a presumption that the possessor knew the drug 

50. 395 U. S. at 16. 

51. Technically, this provision is part of the Nar
cotic Control Act of 1956 (The Boggs-Daniel Bill). The term 
"Marijuana Tax Act" is used loosely in this discussion for 
three reasons. First, it is the basic marijuana law. Sec
ond, the Boggs-Daniel Bill simultaneously amends several 
laws, including the Marijuana Tax Act and the Narcotic Drugs 
Import and Export Act so that marijuana and narcotics 
offenses are treated similarly by federal law. Third, using 
the term "Marijuana Tax Act" emphasizes the discussion deals 
with marijuana policies rather than with narcotic policies 
covered by the same legislation. 
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was smuggled. Count 2 charged Leary with violating this 

provision of the federal statute. Since he admitted at 

trial that he possessed marijuana, having brought it to 

Texas from New York, the trial judge instructed the jury 

that Leary could be found guilty under either of two theo

ries: (1) that Leary illegally imported the drug from 

Mexico, or (2) that he brought it from New York as indicated 

by his testimony, and thus the jury could presume, under the 

statutory provision, that he knew the marijuana was ille

gally imported even though he did not import .it himself. 

Since it is not known which theory the jury used to convict 

Leary, the Supreme Court concluded that the constitutionality 

of the statutory presumption was a valid issue by which 

Leary couli challenge his conviction. 

Arguments. The thrust of Leary1s argument was based 

on marijuana statistics. He claimed that while much of the 

marijuana consumed in America is brought in from Mexico, a 

significant portion is grown within this country. This fact 

is supported by Bureau of Narcotics statistics tabulating 

the amount of domestic marijuana the government burns or 

confiscates each year. Thus, the jury could not infer the 

marijuana Leary possessed was smuggled because so much is 

grown domestically. 
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The Government's argument relied heavily on an opium 

smoking case.-^ Yee Hem is similar to Leary except that in 

the former case the possession of opium was held to be a 

valid basis for presuming the opium was known to be smuggled 

because, opium not being grown domestically, it was highly 

probable the defendant knew his opium came from abroad. The 

Government claimed this case applied in Leary's situation, 

the only difference being the substitution of marijuana for 

opium.£3 

The Supreme Court's Reasoning. To resolve this 

issue the Court first traced the development of doctrines on 

statutory presumptions that are relevant to this case. The 

controlling case was Tot v. United States.^ The statute in 

question was the Federal Firearms Act which, inter alia, 

prohibited any person who had been convicted of a crime of 

violence to receive firearms in an interstate transaction. 

Possession of a firearm by such a person was a presumption 

of interstate shipment unless he could prove it came from an 

intrastate transaction. The Court in Tot reversed the con

viction because there was no rational connection between the 

fact proved (possession of a firearm) and the fact presumed 

(source of the firearm). The Tot rule was expanded in two 

52. Yee Hem v. United States. 268 U. S. 178 (1925). 

53. 395 U. S. at 1&, kS. 

5i+- Tot v. United States. 319 U. S. lj.63 (191^3). 
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later cases. In the first case, the inference that a man's 

presence at an illegal still indicated he was a bootlegger 

was held to be a valid presumption because there was a 

rational connection between the fact proved and the fact 

presumed.But in a related case, a man's presence at an 

illegal still was not a sufficient basis for presuming he 

was in possession of the still because the relationship 

between the two facts was arbitrary.The Court has thus 

held: 

The upshot of Tot, Gainey, and Romano is, we think, 
that a criminal statutory presumption must be 
regarded as 'irrational' or 'arbitrary,' and hence 
unconstitutional, unless it can at least be said 
with substantial assurance that the presumed fact 
is more likely than not to flow from the proved 
fact on which it is made to depend.57 

To apply thi3 rule to Leary's case, the Court stated 

it was necessary to make two inferences. First, it must be 

inferred that the marijuana was illegally imported. And 

second, it must be inferred that Leary knew that it was 

illegally imported. In deciding whether the presumptions 

were valid, the Court rejected the arguments of both Leary 

and the Government, but ruled in Leary's favor with its own 

evaluation of the situation. The Court rejected Leary's 

claim that no presumption could be made that his marijuana 

55. United States v. Gainey, 380 U. S. 63 (1965). 

56. United States v. Romano. 382 U. S. 136 (1965). 

57. 395 U. S. at 36. 
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had been imported. After presenting a detailed analysis of 

data on the source of marijuana consumed in America, the 

Court concluded that it was more likely than not that the 

drug was imported illegally. But the Court also rejected 

the Government's reliance on Yee Hem. While it was valid to 

presume the marijuana in question was smuggled, it was not 

valid to presume Leary knew it was smuggled unless the Gov

ernment proves "an intermediate premise: that most mari

huana possessors are aware of the level of importation and 

have deduced that their own marihuana was grown abroad. 

Since the government did not show that most users were aware 

of the source of their marijuana, it could not presume that 

Leary knew the source of his marijuana. 

Additional Constitutional Issues 

Timothy Leary's attack on federal marijuana policy 

was based on three constitutional issues: the free exercise 

of religion, the protection against self-incrimination, and 

the unconstitutionality of certain statutory presumptions in 

the Marijuana Tax Act. His free exercise argument was 

rejected, but the Supreme Court accepted the other two argu

ments and reversed his federal conviction. While the 

Court's decision benefitted Leary, its impact on federal 

policy was uncertain because the Court did not rule the 

58. 395 U. S. at 2+6 (emphasis added). 
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federal law itself to be unconstitutional. It only said the 

particular circumstances in this case were sufficient to 

reverse Leary's conviction. 

Thus, many litigants, attorneys, and legal scholars 

were still concerned with developing constitutional issues 

by which to attack federal marijuana policies. The follow

ing discussion analyzes several of the more important such 

issues. Some of the legal reasoning behind these issues 

comes from litigant arguments in state courts. Other argu

ments are found in legal journals in which writers advocate 

certain doctrines or arguments, presumably with the intent, 

of influencing attorneys and judges who might read them, and 

who might be involved in marijuana related cases. 

Marijuana and the Right to Privacy 
and Other Fundamental Rights 

In 1965 the Supreme Court handed down a decision in 

Griawold v. Connecticut dealing with birth control and the 

right to privacy. G-riswold, the Executive Director of the 

Planned Parenthood League of Connecticut, along with a 

physician associated with the same organization, was con

victed for violating a state law that forbade giving infor

mation or medical advice on preventing conception. In 

explaining its reasoning, the Court provided marijuana 



advocates with a constitutional argument to support their 

59 cause. 

The logic of the Court's opinion has two steps. 

First, certain individual rights are specified in the Con

stitution, but his is not an exhaustive list—other rights 

emanate from these. Thus, several rights emanate from those 

specified in the first Amendment. These include the right 

of a parent to educate a child in a school of the parent's 

choice, the right to study German in a private school, the 

L(\ 

right to inquire and to teach, and the right to associate. u 

Second, the right to privacy emanates from several rights 

specified in the Bill of Rights. Thus, the right to asso

ciation emanating from the First Amendment creates a "zone 

of privacy" for the individual. Similarly, in the shadow of 

the Third and Fourth Amendments are found the right of 

privacy in one's home, and the Fifth Amendment protection 

against self-incrimination creates a zone of personal pri

vacy. Finally, the Ninth Amendment indicates there are 

individual rights in addition to those cited in the Bill of 

Rights, and this presumably could include the right of 

59. Griawold v. Connecticut, 381 U. S. i}79 (1965). 

60. See Pierce v. Society of Sisters, 268 U. S. 510 
(1925); Meyer v. Nebraska, 262 U. S. 390 (1923); Wieman v. 
Upde^raff. 3W4- U. S. 183 (1952); and NAACP v. Alabama, 357 
U. S. 449 (1958); as cited in 381 U. S. at 2+82. 
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privacy related to marital relationships or to other per

sonal and private behavior. 

Using this concept of rights that emanate from, or 

exist on the fringes of, other rights, marijuana advocates 

can argue there is a constitutional protection for users, 

and this protection can be derived from three perspectives 

of the Griswold opinion. First, one can argue that the 

right to smoke marijuana is peripheral to some other right 

such as free expression or association. This argument is 

related to Leary's free exercise of religion .argument in 

that the drug was an aid to expressing his religious 

beliefs. But it has significant nonreligious aspects in 

that artistic expression and political expression are often 

related to marijuana use. Second, the right to smoke mari

juana can be related to the right to privacy which emanates 

from the First, Third, Fourth, Fifth, and Ninth Amendments, 

as noted above. Finally, the right to smoke marijuana can 

be taken as a right, per se, not emanating from other 

rights, but rather being one of those fundamental rights not 

enumerated in the Constitution but yet protected by the 

Ninth Amendment. 

An important state case dealing with marijuana and 

the right to privacy, as well as to other constitutional 

6*1 
issues to be discussed below, is Commonwealth v. Leis. 

61. Commonwealth v. Leis, 2l\.3 N.E. 2d 898 (1969). 
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The defendants were found guilty in trial court of posses

sion of marijuana and conspiracy to violate the Massachu

setts Narcotics Drug Law. On appeal, the Massachusetts 

Superior Court heard extensive testimony on marijuana, its 

use, and its alleged dangers of lack thereof, from a variety 

of experts, including, inter alia, psychiatrists, sociolo

gists, and a professor of comparative religions. The 

Superior Court certified the case to the Supreme Judicial 

Court of Massachusetts to answer the following question: 

Are the provisions of [the state Narcotic Drug Law] 
constitutional as applied to the defendants . . . 
under the provisions of the Fourth, Fifth, Eighth, 
Ninth and Fourteenth Amendments to the United 
States Constitution . . «®2 

Thus this case raised the possibility that several consti

tutional issues resulting from a state marijuana conviction 

might ultimately be resolved by the United States Supreme 

Court. 

As to the question of the applicability of the right 

of privacy to marijuana use, the Massachusetts Court said 

that "The right to smoke marihuana is not 'fundamental to 

the American scheme of Justice,'" and "It is not within a 

•zone of privacy' formed by 'penumbras' of the First, Third, 

Fourth and Fifth Amendments and the Ninth Amendment of the 

Constitution of the United States.Thus, all three 

62. 243 N.E. 2d at 901. 

63. 21^3 N.E. 2d at 903, 90J+. 
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perspectives, cited above, by which Griswold can be applied 

to marijuana were rejected.^ 

Equal Protection and Marijuana 

Under the Griswold line of reasoning, advocates have 

suggested that anti-raarijuana laws violate fundamental indi

vidual rights. Even if the Supreme Court were to rule on 

this issue and affirm the Commonwealth v. Leis decision that 

no fundamental right to smoke marijuana exists, the mari

juana statutes might be subject to attack under the Four

teenth Amendment Equal Protection Clause. 

Several Supreme Court cases have involved Equal Pro

tection Clause rulings that could be used in marijuana 

cases. In Skinner v. Oklahoma the state's Habitual Criminal 

Sterilization Act defined a habitual criminal as one who has 

been convicted three times or more on felony charges and who 

is sentenced to state prison on the third or subsequent con

viction. Habitual criminals could then be made sexually 

sterile, provided certain procedural safeguards were met. 

But the statute exempted certain felonies, including embez

zlement. The Court concluded the Oklahoma statute violated 

6i|.. For a detailed argument of how a litigant could 
(and should because of its timeliness) attack California's 
anti-marijuana laws based on the application of Griswold by 
California courts to state cases, see Comment, "The Cali-
fornia Marijuana Possession Statute: An Infringement on the 
Right of Privacy or Other Peripheral Constitutional Rights?" 
Hastings Law Journal, 19 (March, 1968),7^8-782. 
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the Equal Protection Clause because offenders under the Act 

could be sterilized for crimes that were essentially the 

same as embezzlement but embezzlers were exempt from sterili

zation.^ 

In a more recent case, McLaughlin v. Florida, the 

Court applied the Equal Protection Clause to a state statute 

prohibiting habitual occupation of a room at night by a 

Negro and a white person who are not married. The convic

tion of such a couple was reversed because the law treated 

an interracial couple differently from any other couple. 

Both Skinner and McLaughlin have implications 

applicable to marijuana statutes. The unconstitutionality 

in Skinner of applying unequal punishment for equal crimes 

provides two tactics for marijuana users. First, they can 

argue that marijuana is an intoxicant similar to, and 

probably less harmful than, alcohol, and therefore laws that 

punish marijuana users more severely than alcohol users con

stitute an invidious discrimination in violation of the 

Fourteenth Amendment. Second, they can argue that statutes 

that apply equal punishment for marijuana violations and for 

narcotics violations also violate the Equal Protection 

Clause because marijuana, not being addictive, is less 

harmful than narcotics which are addictive. McLaughlin 

65. Skinner v. Oklahoma, 316 U. S. 535 (19^2). 

66. McLaughlin v. Florida, 379 U. S. l8ij. (196ij.), 
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provides an additional element to this line of reasoning. 

Part of the Court's logic in that case hinged on the arbi

trary classification by state law that an interracial couple 

should be treated differently from other couples. The Court 

said it is true that "'if the law deals alike with all of a 

certain class' ... it is 'equally true that such classifi

cation cannot be made arbitrarily . . .' Classification 

'must always rest upon some difference which bears a reason

able and just relation to the act in respect to which the 

classification is proposed, and can never be made arbi

trarily and without any such basis. '"67 Following this 

logic, marijuana advocates can argue that the classification 

of marijuana as a narcotic, which state laws do in fact, and 

which federal law does in effect, is arbitrary and unreason

able. 

To substantiate the unreasonableness of classifying 

marijuana as a narcotic, the Court's decision in Robinson v. 
ZD 

California has potential application. While this case 

deals with neither marijuana nor equal protection, it did 

rely on medical knowledge to overrule a conviction under a 

state law that made narcotic addiction a crime. Thus, one 

can argue the Court should use currently available medical 

67. 379 U. S. at 190. 

68. Robinson v. California, 370 U. S. 660 (1962). 
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and scientific knowledge to show that it is arbitrary and 

unreasonable to classify marijuana as a narcotic.^ 

While the Supreme Court has not ruled on the appli

cability of equal protection to marijuana, litigants have 

raised this issue in state courts with unsuccessful results. 

In Commonwealth v. Leis the defendants used two of the lines 

of reasoning discussed above. The Massachusetts Court 

replied that unequal punishment for alcohol and marijuana 

offenses did not violate the Equal Protection Clause. While 

both may be mild intoxicants, as claimed by the defendants, 

alcohol's effects are known and can be regulated by less 

restrictive alternatives, but these two criteria do not 

apply to marijuana. That Court also said the classification 

of marijuana as a narcotic was not arbitrary and unreason

able unless the defendant, whose burden it wa3 to do so, 

showed it to be arbitrary and unreasonable. In absence of 

such a showing, the classification was valid. 

Other states have also ruled on the issue of classi

fying marijuana as a narcotic. A Texas defendant, sentenced 

69. For further discussion of equal protection and 
marijuana, see Note, "Marijuana Laws: A Need for Refoxro," 
Supra, note 30; Comment, "Marijuana and the Laws The Con
stitutional Challenges to Marijuana Laws . . . ," Supra, 
note 30; and Joseph S. Oteri and Harvey A. Silvergate, "The 
Pursuit of Pleasure: Constitutional Dimensions of the Mari
juana Problem," Suffolk University Law Review, III (Pall, 
1968), 55-80. 

70. 2ij-3 N.E. 2d, at 9OI4.. 
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to twenty-five years for possession of marijuana, claimed 

his conviction was invalid because marijuana is not a nar

cotic. The Court of Criminal Appeals replied simply that 

"Marijuana is a narcotic drug under Texas law . In a 

similar case in Ohio the petitioner claimed marijuana was 

not a narcotic in Ohio because it was not classified as a 

narcotic under federal law. The Ohio Court concluded the 

question was immaterial. "There is no question that the 

state had, under its police power, the right to classify 

cannabis as a narcotic drug."7^ The Supreme Court of 

Colorado dealt more specifically with the question of arbi

trary classification. It reasoned that, despite different 

scientific opinion as to whether marijuana causes physical 

or psychological addiction, it was reasonable for the legis

lature to classify it as a narcotic because the drug pre

sents a danger to the public safety and welfare of the com

munity. ̂  

Cruel and Unusual Punishment 

Because the penalties for marijuana violations are 

so severe, the argument is frequently made that such penal

ties violate the constitutional protection against cruel and 

71. 

72. 

73. 

Gonzales v. State, 323 S.W. 2d 55 at 56 (1959). 

Spence v. Sacks, 183 N.E. 2d 63I+ at 636 (1962). 

People v. Stark, ij.00 P.2d 923 at 927 (1965). 
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unusual punishment. The starting point for this issue is 

7k Weems v. United States.,M" Weems, a di spur sing clerk for the 

Coast Guard, was convicted for defrauding the Ifiiited States 

by falsifying pay records. He was sentenced to fifteen 

years at hard labor for making two false entries totaling 

612 pesos. The law under which he was sentenced allowed 

penalties from twelve years and a day to twenty years, plus 

additional factors such as wearing a chain, performing hard 

and painful labor, and complete isolation from family or 

other outside assistance. The Court reversed the judgement, 

relying on two factors. First, the length of the prison 

sentence was excessive. Second, the forms of punishmant 

additional to the prison sentence were cruel and unusual. 

Certain comments in the Court's opinion have poten

tial application to severe penalties for violation of mari

juana laws. Marijuana penalties are said to be excessive 

because crimes with more severe social consequences have 

less severe sanctions. Thus, penalties for marijuana vio

lations do not "fit the crime." In Weems, the Court stated 

"it is a precept of Justice that punishment for crime should 

be graduated and proportional to [the] offense."75 

The Supreme Court has not ruled on the specific 

question of whether severe penalties for marijuana violations 

7k* Weems v. United States. 217 U. S. 3^9 (1910). 

75. 217 U. S. at 367. 



180 

are excessive and therefore violative of the protection 

against cruel and unusual punishment. The issue has been 

raised in state courts, however, but those courts have 

avoided rather than resolved the issue. In both Common

wealth v. Lei3 and People v. Stark, the state courts dis

missed this question on ground that until all appeals and 

subsequent lower court proceedings had been completed, the 

petitioners had not yet been convicted or sentenced and 

therefore had no standing to raise this question. "[VJe 

hold that until some person has been convicted of a crime 

and a sentence has been imposed which is then asserted to 

be 'cruel and unusual1 there is no justifiable question 

presented.A corollary argument presented by petitioners 

in these cases is that the possible maximum sentences avail

able under these statutes would be cruel and unur.ual because 

of their excessiveness, if applied, and are therefore uncon

stitutional even though actual sentences have not yot been 

imposed. The Courts answered by viewing the judges' range 

of penalties from the opposite perspective, namely, the 

minimum sentences were not excessive, and "We have no reason 

to believe that a judge will not continue to exercise (jaisj 

discretion wisely . . ."7? 

76. ij-OO P.2d at 928. 

77. 2k3 N.E. 2d at 906. 
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The Due Process of Law and Marijuana 

The Due Process Clause of the Fourteenth Amendment 

provides a more general yet potentially effective means for 

attacking marijuana laws. The Court tends to presume the 

constitutionality of substantive aspects of economic regu

lation, but the Court is more careful in making such pre

sumptions in the area of individual rights. "The substan

tive due process concept is that there are types of conduct 

for which criminal sanctions cannot be imposed without 

violating standards of decency . . ." 

In Commonwealth v. Leis, the petitioners relied on 

the due process argument by arguing the state law was 

irrational and unreasonable because the legislature did not 

thoroughly investigate scientific evidence concerning mari

juana. The Court rejected this argument. It said the 

legislature was not compelled to investigate such scientific 

factors. The legislature is presumed to have acted 

rationally and reasonably unless shown otherwise. 

Thus, the question is at what point does the use of 

police power to protect the health, safety, and morals of 

the community begin to violate due process of law by vio

lating people*s rights? The answer to this question hinges 

on who answers the question and what criteria they use in 

78. Comment, "Marijuana and the Lav;: The Constitu
tional Challenges to Marijuana Laws ..." Supra, note 30, 
p. 666. 
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forming their answer. In Leis the Court said the state 

legislature should answer the question. As for what cri

teria to use, the Court said legislators were not compelled 

to use scientific or medical ones. It was sufficient that 

they exercised their ability to reasonably evaluate the 

possible dangers of marijuana. 

A contrary argument is made by marijuana advocates. 

They argue that if scientific data reveal marijuana is not 

harmful, it is irrational and unreasonable for the legis

lature to apply criminal sanctions based on the belief that 

it is hairoful. Thus, the criteria to be used should be 

research data, not intuition. As for who makes the deci

sion, this argument says the legislature should decide in 

favor of scientific facts, but if it refuses to do so, the 

courts should then assume the responsibility of evaluating 

the facts and ruling that statutes which are vinreasonable in 

the light of such facts violate the due process of law. ̂  

Potential Impact of Judicial Tactics 

on Marijuana Policy 

While this study is concerned primarily with mari

juana policies and the perceptions upon which those policies 

are based, rather than being concerned with the impact of 

79. See Oteri and Silvergate, op. cit., pp. 59-66; 
and Joseph Oteri and Lawrence Norris, "The Use of Expert and 
Documentary Evidence in a Constitutional Attack on a State 
Criminal Statute: The Marijuana Test Case," California Lav; 
Review, $6 (January, 1968), 29-36. 
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Supreme Court decisions, some analysis must be made on the 

potential impact of the use of constitutional issues to 

influence federal policy. Thus, the preceding discussion in 

this chapter has centered on the use of such issues by liti

gants such as Leary, and by legal scholars writing for 

various symposiums and legal journals. The task now is to 

evaluate what effect, if any, these issues have had on 

attempts to influence marijuana policy. 

If high ranking policy-makers were to take special 

notice of marijuana related cases or issues, it would indi

cate those cases or issues might eventually have an impact 

on policy. Thus, it is significant to note that President 

Nixon not only took special notice of the Court's decision 

in Leary, but he also recommended legislative changes based 

on that decision: 

In mid-May the Supreme Court struck down segments 
of the marihuana laws and called into question some 
of the basic foundations of the other existing drug 
statutes. I have also asked the Attorney General 
to submit an interim measure to correct the consti
tutional deficiencies of the Marihuana Tax Act as 
pointed out in the Supreme Court's recent decision. 
I urge Congress to act swiftly and favorably on the 
proposal to close the gap now existing in the Fed
eral law and thereby give the Congress time to care
fully examine the comprehensive drug control pro
posal. 

80. "Text of Nixon Message on Plan to Attack Drug 
Abuse," Congressional Quarterly Almanac, Vol. XXV, 1969 
(Washington, D~. C71 Congressional Quarterly Service, 
annually), p. 57-A. 
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Explanation of Case Tabulation 

Since court decisions, through exercise of judicial 

review, can have a major impact on policy, data on cases 

appealed to the Supreme Court following the Leary decision 

should provide indications of possible impact of Leary and 

of the use of other constitutional issues advocated by legal 

journal authors. Table 11 presents a tabulation of drug 

cases appealed to the Court, as summarized in United States 

Law Week, between July 1, 1969 and June 30, 1970.®^ Table 

11 includes all drug cases appealed during this period 

except two cases related to the Pood, Drug, and Cosmetic 

Act, which are unrelated to this study, and ten cases 

involving alleged illegal search and seizure, which were 

omitted because that issue could be raised without specifi

cally attacking marijuana or narcotics laws. 

Table 11 shows the distribution of twenty-five 

issues raised in twenty-two cases. Of the fifteen cases in 

which certiorari was denied, six involved marijuana, four 

involved heroin, and five involved "narcotics" without 

specifying the actual drug. Of the seven cases in which the 

Court granted certiorari, vacated the judgment, or held oral 

argument, five involved marijuana, and two involved heroin. 

These are all included together in the table under "number 

81. The United States Law Week, Vol. 38 (Washing
ton, D. C.: Bureau of National Affairs, 1970). 
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SUMMARY OP DRUG CASES DOCKETED JULY 1, 1969-JUNE 30, 1970a 

Number 

of 

Cases 1 2 
Issue*3 

3 lj- 5 6 7 Total0 

Certiorari Denied 15 6 2 3 3 1 1 2 18 

Certiorari Granted, 

Judgment Reversed 

or Vacated, or Oral 

Argument Held 7 6 1 0 0 0 0 0 7 

Total 22 12 3 3 3 1 1 2 25 

aCases extracted from United State3 Law Week, Vol. 38 
(Washington, D. C.: Bureau of National Affairs, 1970)• 

^Columns refer to number of cases raising the following 
issues: 1. Self-incrimination, 2. Unlawful statutory presumptions, 
3. Disclosure of information by informers, lj.. Cruel and unusual 
punishment, 5- Entrapment, 6. Vague statute, 7* Admissibility of 
evidence. 

cSome cases raise more than one issue 
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of cases" for two reasons. It was shown in earlier chapters 

that marijuana laws and narcotics laws are so closely-

related that to some extent they are identical. Thus, it is 

not unexpected that a litigant, seeing this similarity, 

would use an issue from a marijuana case such as Leary as 

his defense in a narcotics case, or conversely. Second, 

some cases were cited as involving "narcotics." It is pos

sible that these cases included marijuana offenses as well 

as heroin offenses. Because of the interchangeability of 

issues as a defense to both marijuana and opiate offenses, 

the assumption is made that a successful constitutional 

attack in one area would have an impact on policies in the 

other area. Thus all the drug cases are tabulated together. 

Findings Based on Case Tabulations 

The possible impact of cases and issues on policy 

can be viewed from two perspectives: how litigants per

ceived these factors, and how the Court perceived these 

factors. 

It is obvious from Table 1 that litigants view the 

use of courts as a good means to attack existing laws since 

a variety of issues were raised. More significant, however, 

is the impact of Leary on the selection of issues by liti

gants. Of twenty-five issues raised in twenty-two cases, 

fifteen concerned self-incrimination or statutory presump

tions, both issues having been decided in Leary's favor by 
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the Court. The self-incrimination defense was raised twelve 

of these fifteen times. Also significant is the litigants' 

rejection of legal scholars as a source of constitutional 

issues. Of the twenty-five issues raised by litigants, none 

were based on suggestions in legal periodicals on: free 

exercise of religion, substantive due process, fundamental 

right to smoke marijuana, right to privacy (although some 

search and seizure cases, not tabulated, touched on this 

issue), and equal protection. Only limited use was made of 

the protection against cruel and unusual piinishment. 

The cases in Table 11 also reveal some Court per

ceptions and the potential impact of these perceptions on 

policy. At first glance, it appears the Court would use 

Leary to alter current federal drug laws. But in twenty-two 

cases appealed, the Court rejected all but seven. The only 

issues the Court agreed to examine were self-incrimination 

(six cases) and statutory presumptions (one case). Of these 

seven cases the Court heard arguments in only three, and it 

combined two of those so that only two opinions were written 

by the Court. These two opinions did little to expand 

Leary. In the first opinion®^ the Court combined a heroin 

case and a marijuana case, both dealing with self-

incrimination and federal requirements that transfers of 

82. Minor v. United States, 396 U. S. 87 (1969), 
which combines' Minor v. UriiTEecf States and Buie v. United 
States. 38 LW 1|019. 
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heroin and marijuana be conducted only in pursuance of 

proper government forms. In Leary the Court had ruled that 

it violated one's right to be protected against self-

incrimination to require the buyer in a marijuana transfer 

to submit the government form. But in Buie, the defendant 

was the seller, not the buyer. The Court said 

There is no real and substantial possibility that 
the . . . order form requirement will in any way 
incriminate sellers for the simple reason that 
sellers will seldom, if ever, be confronted with 
an unregistered purchaser who is willing and able 
to secure "the order form."3 

In the second opinion®^- the Court applied the Leary 

ruling on statutory presumptions to heroin and cocaine. The 

defendant had been convicted, inter alia, for trafficking in 

heroin and cocaine, knowing these two drugs were unlawfully 

imported. The heroin conviction was affirmed because no 

heroin is produced in the United States, and therefore it 

was valid to presume the defendant knew his heroin was 

smuggled. The cocaine conviction was reversed, based on 

Leary, becau-s-e it is invalid to presume the defendant knew 

his cocaine was smuggled since much cocaine is produced in 

the United States. 

83. 396 U. S. at 93. 

81j.. Turner v. United States, 396 U. S. 398 (1970). 
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Conclusions 

Prom Table 11, we conclude that Leary had an impact 

on litigants by encouraging them to raise issues that would 

expand that case and thereby alter federal marijuana poli

cies. However, the Court's treatment of cases submitted 

during the year following Leary indicates it was unwilling 

to go very far in altering drug policies. While these 

cases had only limited direct effect on policy, it must be 

remembered that this chapter has dealt with these constitu

tional attacks in isolation from other political forces. 

The remark by Nixon cited earlier indicates court cases have 

an effect outside the narrow boundaries of the judicial 

process. While these issues were being litigated, consid

erable political activity was being conducted, particularly 

in Congress, to make major changes in the federal marijuana 

laws. The following chapter analyzes the perceptions and 

issues leading to subsequent new federal legislation on this 

issue. 



CHAPTER 7 

IMPLEMENTING NEW PERCEPTIONS: THE 
COMPREHENSIVE DRUG- ABUSE 
PREVENTION AND CONTROL 

ACT OP 1970 

Chapter 5 discussed legislation passed in the mid-

19601 s illustrating certain policies toward marijuana were 

changing as more people with political influence expressed 

"new" perceptions. Chapter 6 analyzed the possible impact 

of litigant tactics in federal courts on marijuana policy. 

This chapter will analyze the perceptions implemented by the 

most recent national drug legislation—the Comprehensive 

Drug Abuse Prevention and Control Act of 1970.^ The 1970 

Act is important because it enacts major policy changes 

toward marijuana. These changes reflect the new perceptions 

toward marijuana consumption that have been gaining momentum 

during the 1960's. 

Legislative History of the 1970 Act 

A detailed summary of the history of the 1970 Act-

including what bills were originally submitted; how they 

were modified, combined, or ignored by committees; how they 

were treated in floor action in the House and Senate—is 

1. 81j. Stat. 1236 (1970). Hereafter referred to as 
the "1970 Act." 

190 
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available in the 1969 and 1970 Congressional Quarterly Alma-

2 naca and need not be repeated here. However, a few com

ments are necessary on this subject to explain the organiza

tion of this chapter. 

In 1969 President Nixon submitted the Controlled 

Dangerous Substances Act to Congress. A modified version of 

this act was later passed by the Senate, but no action was 

taken in the House. This act was primarily a crime control 

act, but some .of the criminal sanctions were watered down in 

the Senate-passed version. To further analyze President 

Nixon's perceptions, the provisions of this original bill 

(rather than the version passed in the Senate) will be com

pared with his views as revealed in the content analysis of 

presidential messages in Chapter I}.* 

In 1970 two House of Representatives committees con

sidered proposals on drug legislation. The Committee on 

Ways and Means dealt with the regulation of narcotics under 

the government's power to tax. The Interstate and Foreign 

Commerce Committee dealt with the regulation of other dan

gerous drugs under the government's power to regulate inter

state commerce. The 1970 Act combined the proposals of both 

2. Congressional Quarterly Almanac (Washington, 
D. C.: Congressional Quarterly Service, Annually). 
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of these committees. The final version was signed by Presi

dent Nixon on October 27» 1970.^ 

Nixon's Legislative Proposals 

The content analysis of presidential messages in 

Chapter indicates President Nixon's drug perceptions were 

clearly in the established or old category. Most of his 

policy statements referred to criminal sanctions and related 

views for attacking illegal drug consumption. If the con

tent analysis is correct, it would follow that Nixon's 1969 

legislative proposal, insofar as it pertains to marijuana, 

would reinforce existing federal policies. An analysis of 

his proposed Controlled Dangerous Substances Act of 1969^" 

indicates this to be the case. As indicated by the title, 

the bill included dangerous drugs in addition to marijuana. 

The comments below, however, concern primarily those por

tions of the bill that pertain to marijuana policies. 

For the most part the provisions of Nixon's pro

posals clearly place him in the same category as Harry 

Anslinger, retired head of the old Bureau of Narcotics. 

First, Section 201 of his bill gave authority for implemen

tation of the bill to the United States Attorney General. 

3. Ibid., 1970, pp. 531-539. 

For a reprint of Nixon's proposal, see S-2637 in 
U. S., Congress, Senate, Subcommittee to Investigate Juven
ile Delinquency, Committee on the Judiciary, Hearings, Nar
cotics Legislation, 91st Cong., 1st Sess., 19^9$ pp. 11i+— 20i^. 
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This can be given a neutral interpretation by concluding 

this is compatible with current bureau organization giving 

the Attorney General jurisdiction over narcotics and dan

gerous drugs. But it can be given an established interpre

tation by pointing out the Chapter 5 conclusion that Presi

dent Johnson's reorganization plan shifted drug and narcotic 

jurisdiction to the Justice Department because Johnson felt 

drug and narcotic consumption was primarily a criminal 

phenomenon. 

In Section 202 Nixon revived the old perception that 

marijuana violations were equally severe as narcotics vio

lations. He did this by the arrangement of various drugs 

into several schedules. Marijuana was in Schedule I along 

with narcotic drugs such as heroin. Penalties were set up 

to apply equally to all drugs within a particular schedule, 

and thus, under Nixon's bill, the penalties would be the 

same for marijuana violators as for narcotics violators. 

Title V deals with penalties for violating the pro

posed act. Generally, the penalties strongly favored 

established perceptions. One provision, however, can be 

interpreted as a step toward new perceptions. The use of 

heavy mandatory minimum sentences, with suspended sentences 

and probation being prohibited, places these proposals in 

the established category. These penalties include a minimum 

of five years for illegal distribution of Schedule I drugs, 
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a doubling of penalties for distribution if the seller is 

over 18 and the buyer is under 18 and at least 3 years 

junior to the seller, and a minimum of 10 years for second 

offenders. These penalties, with one exception discussed 

below, were to be mandatory, and suspended sentences and 

probation were to be prohibited. Also, the bill stated 

these penalties would be in addition to, not in lieu of, any 

civil sanctions, thus indicating Nixon may not be in agree

ment with the concept of civil commitment as found in the 

Rehabilitation Act of 1966. 

One provision in Title V is in keeping with new per

ceptions on marijuana. This provision stated that first 

offenders convicted of possession violations could receive 

probation rather than receiving a mandatory minimum prison 

sentence. The first offender provision applied only to 

possession violations and not to illegal distribution vio

lations. 

Two additional provisions indicative of the law 

enforcement approach to drugs are found in the bill. One 

provision is the "no-knock" policy allowing police to break 

in a door to search a place before the occupants have time 

to remove or destroy the illegal drugs they allegedly pos

sess. A search warrant was required for the no-knock entry. 

The second provision allows the Attorney General to allocate 

part of his budget for paying informers. The paying of 
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informers is a long established practice that has been crit

icized for a variety of reasons by persons who hold new per

ceptions toward solving the drug problem. 

1970 Hearings 

In 1970 hearings were held on several drug propos

als, including the revised version of Nixon's 1969 proposal 

which was passed in the Senate and proposals submitted in 

1970 by members of the Committee on Ways and Means and the 

Committee on Interstate and Foreign Commerce. To some 

extent the testimony in these hearings repeated the various 

perceptions that were revealed in the hearings related to 

the 1966 Rehabilitation Act. since these views were sum

marized in Chapter 5> they need not be repeated here. 

While a variety of issues and perceptions were 

raised in the hearings, the vast majority of the testimony 

centered on two issues: medical versus criminal solutions, 

and who should have primary jurisdiction over drug research. 

In the first issue, the position of witnesses holding new 

perceptions is succinctly stated by Congressman James Corman 

of California: 

[pjenalties alone will never eradicate the drug 
menace . . . [Djrug abuse i3 already rampant in 
the face of rather stringent State and Federal 
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sanctions; the deterrent power of the law is 
clearly less than absolute in this area.5 

The opposing view, presented in a prepared statement by 

Attorney General John Mitchell, is equally succinct: "[Tjhe 

law enforcement aspects of the problem [constitutej the area 

of major concern to the Department of Justice."^ 

The second issue raised a jurisdictional question 

reflecting the disagreement over whether drug programs 

should be handled from a medical perspective or from a 

criminal perspective. Supporters of the medical approach 

testified for the advantages of giving jurisdiction for 

certain aspects of drug policies to the Department of 

Health, Education, and Welfare. Supporters of the criminal 

approach favored giving such jurisdiction to the Department 

of Justice. There was general agreement that actual police 

type work related to drugs should remain within the Depart

ment of Justice's jurisdiction. The area of controversy 

centered on the control of federal research programs. The 

research issue contained two subissues. First, there was 

the question of research in order to promote medical advances 

in the treatment of drugs, supported by pro-H.E.W. wit

nesses, as opposed to research designed to increase the 

U. S., Congress, House, Subcommittee on Public 
Health and Welfare, Committee on Interstate and Foreign 
Commerce, Hearings, Drug Abuse Control Amendments—1970, 
91st Cong., 2nd Sess., 1970, p. 67. 

6. Ibid., p. 80. 



197 

efficiency of state and federal law enforcement techniques, 

supported by pro-Justice Department witnesses. Second, 

there was the question of whose research data should be used 

when deciding which drugs should be prohibited and con

trolled. The Justice Department wanted this jurisdiction in 

order to be able to quickly add new drugs to the list of 

drugs prohibited by criminal laws. This position is sum

marized by John Ingersoll, Director of the Bureau of Nar

cotics and Dangerous Drugs: 

A great deal of debate has occurred over who 
should make the final determination to bring a 
drug under control .... Some people believe 
that the Secretary of Health, Education, and Wel
fare, as opposed to the Attorney General, should 
have the final control decision. Reorganization 
Plan No. 1 of 1968 vested that authority in the 
Attorney General. The Attorney General has exer
cised this power for 2 years, and none of those 
in opposition to the Attorney General's retention 
of this authority have made a case showing the 
Attorney General's abuse of this authority . . .' 

The Department of Health, Education, and Welfare wanted this 

jurisdiction in order to insure that police-type perceptions 

were not used to (1) include new drugs unnecessarily on the 

prohibited list, and (2) restrict medical research on drugs 

and medical treatment of drug users. The latter portion of 

this position is illustrated in the following comment by a 

7. U. S., Congress, House, Committee on Ways and 
Means, Hearings, Controlled Dangerous Substances, Narcotics, 
and Drug; Control Laws, 91st Gong., 2nd Sess., 1970, pp. 206-
207. 
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private citizen in the hearings: 

I speak a3 one who just 26 months ago was an 
addict . • . and was unable to get medical 
help . . . . Two physicians were afraid to admit 
me to a hospital where they practice, not only 
for fear of reprisal from hospital administration, 
but they had fear of police harassment.® 

After summarizing the main areas of disagreement, it 

is useful to again look at occupational trends of the wit

nesses and relate these trends to the positions taken by the 

witnesses. However, a direct comparison of the 1970 hear

ings cannot be made with the 1966 Rehabilitation Act hear

ings (see Chapter 5) because the 1970 hearings did not 

include a more or less equal number of witnesses supporting 

old and new perceptions. These hearings are in a sense 

analogous to those of the 1930's and 1950's that were 

stacked with witnesses holding established views. But the 

1970 hearings are different from the earlier ones in that 

the vast majority of witnesses who were invited to testify 

held new perceptions rather than established perceptions. 

Despite the unbalanced selection of witnesses, three 

occupation groups can be delineated who fell into clearly 

recognizable categories of perceptions. The first group 

falls into a neutral group insofar as this study is con

cerned because it was concerned with certain procedures on 

regulating pharmaceuticals unrelated to marijuana policies. 

8. Druft Abuse Control Amendments, p. 14-37. 
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The second and smallest group consists of Justice Department 

officials plus an occasional Congressman such as Robert 

Giaimo of Connecticut who had had police experience prior to 

entering Congress. As would be expected, this group 

strongly supported the criminal approach to drug policies 

and the retention of research jurisdiction in the Department 

of Justice. Finally, the third group is composed of persons 

in various medical and health occupations ranging from pri

vate practice to medical universities to federal bureaucrats. 

Members of this group unanimously supported the medical 

approach to drug policies and the transfer of final control 

and authority over research to the Department of Health, 

Education, and Welfare. 

The 1970 Act Provisions 

The 1970 Act provides an excellent written summary 

of the political contest between supporters of the two major 

groups of perceptions toward marijuana. The act itself is 

very extensive, and it covers a variety of topics previously 

dealt with by Congress in several separate pieces of legis

lation. The discussion below,, however, is limited to those 

provisions of the act pertaining to marijuana and to issues 

and disputes discussed earlier in this chapter and in pre

vious chapters of this study. 

The most noticeable observation to be made about the 

act is that it reflects a political compromise between the 
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two competing groups of legislators and bureaucrats who are 

concerned with drug policies. Each group got much of what 

it wanted. At the same time, it was not a clear victory for 

either group. One exception to this observation can be 

found in certain marijuana policies promulgated by the act 

which reflect a definite policy change toward new percep

tions. These provisions will be discussed below. 

Generally speaking, Title I of the 1970 Act contains 

provisions supported by holders of new perceptions, i.e., 

perceptions related to medical approaches to .drugs and H.E.W. 

jurisdiction over various programs. Title II, containing 

the act's penalty provisions, tends to reflect old percep

tions, i.e., perceptions related to law enforcement 

approaches to drugs and Justice Department jurisdiction over 

various programs. The exception related to marijuana poli

cies cited above is found among these penalty provisions. 

Title III deals with the importation and exportation of 

drugs. Provisions in this title are designed to comply with 

international agreements and to regulate the supply of 

foreign drugs. Policies related to imports and exports were 

not subject to any major controversy and discussion of these 

provisions is therefore excluded. 

Medical v. Criminal Issues 

Supporting new perceptions in government research 

policies are several provisions of Title I. Generally, the 
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Department of Health, Education, and Welfare is authorized 

to expand research and rehabilitation programs. In par

ticular, that department can not only do research, but it 

can protect the drug users upon whom research is being done 

from police harassment by withholding the names of such drug 

users from "any Federal, State, or local civil, criminal 

. . . or other proceedings to identify such individuals. 

Doctors who work with addicts or with research on drug 

treatment are also protected from interference by police 

and from efforts by law enforcement personnel to shape 

medical policies such as was done through the courts follow

ing passage of the Harrison Act in 191J+: 

The Secretary of Health, Education, and Welfare 
. • . shall determine the appropriate methods of 
professional practice in the medical treatment of 
. . . narcotic addiction, 

While the new perceptions cited above indicate a 

shift in policy, the shift is not complete because several 

policies sought by Nixon in his 1969 legislative proposal, 

and which support established perceptions, were written into 

Title II of the 1970 Act. These law enforcement type pro

visions include: (1) authority to increase the Bureau of 

Narcotics and Dangerous Drugs by three .hundred agents, plus 

supporting personnel, (2) registration and manufacturing 

9. 1970 Act, Title I, Sec. 3. 

10. Ibid., Sec. I+. 
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quotas under the authority of the Attorney General, (3) 

registration subject to denial or revocation by the Attorney 

General upon evidence of criminal record, (Ij.) mandatory 

minimum penalties without suspended sentence or probation 

for drug law violators guilty of "continuing criminal enter

prise, " with the minimum sentence being increased from ten 

to twenty years for the second offense, (5) authority to 

execute search warrants without the police having to 

announce their presence (the "no-knock provision), and (6) 

authority for the Attorney General to pay informers for 

information about illegal drug activities. 

On the other hand, several penalty provisions in 

Title II reflect a change away from established policies. 

While there are mandatory minimum penalties for those who 

are guilty of a "continuing criminal enterprise," there are 

no minimum sentences for those who are guilty only of ille

gal manufacture or distribution of illegal drugs. Also 

supporting new perceptions is the difference in penalties 

for possession and for manufacture and distribution of 

illegal drugs. For possession only, the maximum penalty is 

only one year. In the latter offense, the maximum penalty 

is fifteen years for the first offense and thirty years for 

a subsequent offense. 

A major policy change away from the law enforcement 

perspective is found in connection v/ith marijuana offenses. 
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Section i|.01 states that "any person who violates . . . this 

section by distributing a small amount of marihuana for no 

remuneration shall be treated as provided in . . . section 

kOk." Section includes several provisions indicative of 

new perceptions. First, if a person is convicted under 

section 1}.01 on a first offense, the judge has discretion to 

grant probation (up to one year maximum). Second, if the 

violator successfully meets the probation requirements, the 

judge may remove all criminal charges. Third, if it is a 

first offense and the violator is tinder age twenty-one at 

the time of the offense, and if he successfully meets the 

probation requirements, all records of the event, including 

administrative and civil records as well as criminal records, 

may be expunged from the offender's record, and the offender 

cannot be found guilty of perjury for failure to expose this 

past incident. 

Jurisdiction Issues 

The jurisdictional disputes between the Department 

of Health, Education, and Welfare and the Department of 

Justice centered primarily on the control of research proj

ects and the control of authority to place drugs on the 

various schedules (or to remove them or transfer them to 

different schedules). Both of these disputes were resolved 

by compromises. Health, Education, and Welfare is author

ized to conduct research on medical aspects of drugs. The 
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Justice Department is authorized to conduct research on the 

law enforcement aspects of drugs. Thus, the issue was 

resolved by giving each department what it wanted. 

The solution to the issue on controlling the place

ment of drugs on various schedules, based on how dangerous 

the drug is, is more complex. The Attorney General has 

final authority on the placement of drugs on the various 

schedules. But he is required to consult the Secretary of 

Health, Education, and Welfare on medical and scientific 

factors related to the classification of the drug in ques

tion. Such medical and scientific advice is binding on the 

Attorney General. On the surface this implies the Secretary 

of Health, Education, and Welfare has the final word. But a 

closer look indicates this is not the case because the 

Attorney General is free to reclassify a drug (and thus sub

ject it to regulation by law enforcement policies) for other 

than scientific and medical reasons. If a showdown between 

the two departments occurs on the classification of a drug, 

the ultimate decision will be made in federal court, but 

during the period of time the issue is being litigated, the 

Attorney General's decision will be in effect. 

Continued Marijuana Research 

A final provision of the 1970 Act reflecting new 

perceptions toward marijuana is found in Part P of Title II. 

This provision establishes the Commission on Marijuana and 
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Drug Abuse. The Commission is composed of two members 

selected by the President of the Senate, two members 

selected by the Speaker of the House, and nine members 

selected by the President. These members must come from 

both political parties. The task of the Commission is to 

study, over a period of a year, various unresolved issues 

pertaining to marijuana, including such things as the effec

tiveness of deterrent laws, the effects of long term con

sumption, whether marijuana consumption causes crime or 

violent behavior, etc. 

Conclusions 

As noted in the introductory chapter of this study, 

the policy process is a continuous one. No issue is really 

resolved. Rather, incremental solutions suitable for the 

time being are implemented, and meanwhile political conflict 

continues over future policy changes. 

Such is the case for marijuana policies. The Reha

bilitation Act of 1966 marked a major change by separating 

marijuana from narcotics. This change was carried another 

step by the 1970 Act, as noted above. The establishment of 

the Commission on Marijuana and Drug Abuse formalizes this 

continuing process. 

The 1970 Act marks the termination point for this 

study. While it formally enacts changes in marijuana, the 

full implications of these changes cannot be known for some 
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time. These implications will depend on a variety of fac

tors such as the relative political strength of agencies 

authorized to carry out the various programs, court litiga

tion, Presidential leadership, and, no doubt, numerous 

factors peripheral to the political actors of concern in 

this study. 



CHAPTER 8 

CONCLUSIONS 

This research project started by specifying a frame

work that appeared suitable for the study of federal mari

juana policy. It then traced the development of such policy 

from the fi^st half of the nineteenth century up to 1970. 

Throughout the discussion, the emphasis has been on the 

relationship between perceptions of marijuana and the 

resulting policy toward marijuana. Conclusions from this 

analysis fall into two categories. The first category deals 

with conclusions about the appropriateness of the framework 

for the study of marijuana policies. The second category 

deals with policy and related perceptions, per se. 

Conclusions Related to the Framework 

The research framework was centered on several con

cepts, including perception of the problem, pluralism, 

incremental!sm, and policy cycles. The various findings 

throughout the previous chapters indicate these concepts 

provide an accurate approach for the analysis of marijuana 

policy. 

Dewey's approach assumes that issues become problems 

when people are affected, even indirectly, by the conse

quences of other people's behavior. And it is sufficient 

207 
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that they perceive themselves as so affected even if in 

reality the original behavior was so remote that it had no 

actual consequences on the party raising the issue. Such is 

the case with marijuana. The people who perceived marijuana 

consumption as a problem were not the people who consumed 

it. And based on testimony in Congressional hearings, the 

people who objected to marijuana consumption had little or 

no knowledge of the actual effects of the drug. It is suf

ficient, however, that they perceived themselves affected by 

marijuana, as indicated by major policies over the years 

implemented in response to the demands of those holding 

anti-marijuana perceptions. 

Pluralism is also a useful concept for the analysis 

of marijuana policy. In this instance the pi-imary groups 

were government agencies, as opposed to private interest 

groups. However, the concept of pluralism includes the idea 

that government is often a group competing on an equal basis 

with private groups, and that groups within the government, 

such as agencies, congressional committees, etc., compete 

with each other. 

Incrementalism is an accurate description of the 

process by which marijuana policies have evolved. The 

rational model of decision making would not be appropriate. 

Even today, after many years of dealing with marijuana, 

there is major disagreement as to what is the problem, much 
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less what are the best methods for solving the problem. A 

review of the development of marijuana policies is incre

mental both in terms of the perceptions of the problem and 

in terms of legislation enacted to solve the problem. Per

ceptions have evolved from drugs not being a problem to nar

cotics being a problem, then to marijuana being a narcotics 

problem, and finally to marijuana being a drug, but not 

narcotic, problem. Similarly, each major piece of legisla

tion, beginning with the Harrison Act of 191 and terminat

ing with the 1970 Act, has constituted an incremental change 

to previous legislation. This is true even for the 1966 and 

1970 legislation that enacted new policies for marijuana. 

Jones1 description of the "policy cycle" is also 

useful. He noted that analytically, policy goes through 

various stages, but that in reality the dividing line 

between one stage and the next is very unclear. His 

approach also emphasizes, along with Dewey, the importance 

of the stage during which problems are perceived and placed 

on the agenda for government action. This stage has been 

the central focus of this study because much of the contro

versy over marijuana has centered on how various political 

actors perceive marijuana itself and how they perceive the 

consequences of marijuana consumption. 

Three basic questions were asked at the outset of 

this study: (1) What policy is emerging, (2) Who is causing 
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it to be implemented, and (3) Why do they favor certain 

policies. The comments above indicate the framework chosen 

is an adequate approach for answering these questions. The 

discussion in the following section deals more specifically 

with substantive answers to what, who, and why. 

Conclusions Related to Substantive 
Aspects of Marijuana Policy 

A number of conclusions can be drawn from the find

ings in the previous chapters dealing with policy per se, as 

opposed to the framework used for studying the development 

of various policies; It was suggested in Chapter 1 that 

when the public does not voluntarily comply with government 

policies, the government has two choices. It can use force 

to coerce compliance, or it can adjust the policy so the 

public's behavior is that of compliance. In the case of 

marijuana, the first choice has been the basis of government 

action for a number of years. While this study has only 

touched on the question of compliance and non-compliance, it 

appears that the inability to prohibit marijuana consumption 

is a significant incentive for recent shifts toward the 

second alternative. 

A second conclusion is that officially stated mari

juana policy is not always identical to the policy actually 

implemented. One example of this was found in the discus

sion of whether marijuana was legally defined as a narcotic 
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(prior to the 1970 Act). It was noted that legally, mari

juana was not a narcotic, but- in practice, criminal sanc

tions for narcotics and marijuana violations were the same. 

The role of the President in shaping marijuana poli

cies is unclear. No data at all were gathered for Presi

dents prior to 1960. The actual role played by Kennedy, 

Johnson, and Nixon was studied only indirectly, based on 

perceptions revealed by their speeches and occasional 

political acts such as Kennedy's calling the 1962 White 

House Conference, Johnson1s Reorganization of the Bureau of 

Narcotics, and Nixon's legislative proposals in 1969 and 

1970. Prom these data we can draw tentative conclusions as 

to each President's perceptions toward marijuana. However, 

the actual effect of these perceptions on resulting policy 

is a matter of speculation. 

It was noted above the groups involved in the 

struggle over marijuana policies were primarily government 

agencies, as opposed to private groups. The contest has 

been between the Treasury Department and the Department of 

Health, Education, and Welfare. Following President John

son's reorganization of the Bureau of Narcotics, the Depart

ment of Justice has assumed the role previously held by the 

Treasury Department. However, the basic alignment is the 

same, and many of the Bureau of Narcotics personnel still 

operate as before with only their title being changed. 
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Groups from outside the government have sometimes 

been vocal, but they seldom have played an influential role 

in determining marijuana policy. However, certain occupa

tional factors have extended participation beyond government 

agencies, per se. Thus, various individuals and associa

tions sympathetic to the medical approach to marijuana are 

always available to supply research data and testimony at 

congressional hearings favorable to Health, Education, and 

Welfare's position. Similarly, individuals and associations 

sympathetic to the criminal approach to marijuana are always 

available to support the Treasury Department/Justice Depart

ment position. But in neither case have these interests 

formed major political organizations operating independently 

outside the government to support their views on marijuana. 

Since marijuana was first placed on the agenda for 

action by the federal government, the debate over approaches 

for solving this problem has been conducted by the govern

ment agencies cited above. Political victory in this con

tinuing contest has not been equal, however. Hie Treasury 

Department dominated narcotics policies from the early 

1900"s up to and including the 1960's. When the government 

began to regulate marijuana in the 1930's, the Treasury 

Department succeeded in having its perceptions implemented. 

By the 1950fs.the Treasury Department was still increasing 

the criminal sanctions for both narcotics and marijuana 
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violations. Only since the mid-1960*s with the Rehabilita

tion Act of 1966 and the 1970 Act has Health, Education, and 

Welfare begun to have its perceptions implemented,, But even 

here, the "victory" for medical perceptions has been very 

limited. The use of rehabilitation for narcotic addicts 

rather than criminal punishment has been established. But 

heavy criminal sanctions still apply to many areas of 

illegal narcotic activity, including forfeiture of the 

rehabilitation-in-lieu-of-conviction for addicts who have 

committed violent crimes in the process of getting money to 

acquire drugs. As for marijuana, criminal perceptions have 

given way to perceptions promoted by Health, Education, and 

Welfare. But even here the change away from criminal sanc

tions is limited for several reasons. First, the provision 

for removing criminal charges against marijuana offenders is 

dependent upon the discretion of federal judges. An 

offender is not guaranteed this option. Second, these pro

visions apply only to first offenses and not to subsequent 

offenses. Also, the more lenient treatment of marijuana 

offenders is strictly a federal government provision. States 

that support strong punitive approaches toward marijuana 

violators can still nullify the effect of federal law, 

assuming the state has gathered sufficient evidence to con

vict the offender. Finally, presidential leadership might 

affect the extent to which the new federal policy is imple

mented. Thus, President Nixon, being conservative in his 



211* 

views toward marijuana, might affect policy through the 

selection of federal judges, by declining to promote further 

legislation in this area, or by his acceptance or rejection 

of the recommendations of the Commission on Marijuana and 

Drug Abuse. 

A final area of concern is the effect of litigation 

and court decisions on marijuana policy. Based on the 

number and variety of court cases, it is obvious that liti

gants see federal courts as an avenue for altering marijuana 

policies. But even though many individuals such as Leary 

attempted to get results through court action, the main 

impact of litigation is related to the use of courts by the 

Federal Bureau of Narcotics, thus re-emphasizing that mari

juana policy has resulted primarily from government agency 

activities rather than from demands by private interest 

groups. This may be due at least in part to the fact that 

most litigation initiated by private individuals resulted 

from attempts to reverse individual convictions by any tac

tic an attorney might feel was worth trying. Such litiga

tion did not reflect a well organized campaign such as NAACP 

strategies to use federal courts to outlaw restrictive 

covenants. Individual cases did have some impact, however,, 

Because the decision in Leary's case weakened the Marijuana 

Tax Act of 1937 which was based on the government's power to 
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tax, President Nixon recommended new legislation based on 

the interstate commerce clause. 

Future developments in federal marijuana policy are 

a matter of speculation. No one can say with certainty 

whether "established" or "new" perceptions will prevail. 

Possibly, a third set of radically different perceptions 

will develop that will completely redefine the problem. 

Whatever events do occur, the analysis of perceptions 

related to these events_will be a useful tool for under

standing the resulting policy. 
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