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ABSTRACT
Within the past decade water pollution has reached
an unprecedented level of public interest.

The development

of this policy area has raised many societal as well as
academic questions central to the understanding of public
policy making.

One of these questions is:

why have pollu

tion laws not checked the rising abuse of our environment?
Such a question represents the general purpose of this study.
The question focuses attention on an issue of current soci
etal concern, as well as directing inquiry to a more partic
ular, manageable aspect of the water pollution issue.
The study attempts to answer several more specific
questions.

What are the significant variables that consti

tute a compliance decision-making system?

In turn, what is

the linkage between these variables and the dependent vari
able, compliance behavior?
The significance of these questions is unmistakable
in the water pollution policy issue.

Equally without con

troversy is the paucity of empirical efforts dealing with
these questions.

Thus, there are few guiding hypotheses or

propositions that aid in restricting or directing the in
quiry.

Because the inquiry boundaries cannot be constrained

by following previous issue-related research, the inquiry
ix

X

must be restricted in other ways.

The selection of a case

study was thought to be the most appropriate method of pro
viding the necessary parameters.

Such an approach seems to

maximize our ability to isolate significant variables and
develop an empirical link with the dependent variable.
A second methodological decision was the method(s)
of analysis.

The selection of a case study negated a sys

tematic comparison of findings.

However, this was overcome

by the selection of three different analytical perspectives.
Initially, the case was evaluated from a "role participant"
standpoint.

This proved particularly beneficial in under

standing the specific pollution conference roles and how
they developed in the Omaha, Nebraska context.
Secondly, the case was subjected to evaluation by
previously determined compliance hypotheses.

Although few

studies have sought to integrate the questions of compliance
with pollution, there is a substantial body of literature
integrating compliance inquiry with judicial decisions.
Thus, it was decided to test the applicability of these
judicial-impact findings with our case findings.
Finally, with the evident similarities between the
judicial hypotheses and our pollution data, a model was
developed that integrated the most promising of the compli
ance propositions.

The tentativeness and superficiality of

xi

the model are evident.

However, the suggestive nature of

the model seems to justify the effort.
The selection of these three analytical approaches
proved quite rewarding.

To varying extents, each contrib

uted to an understanding of (1) the water pollution decision
making system, and (2) the concept of compliance.

The role

analysis seemed especially appropriate in understanding—if
not fully explaining—the Omaha proceedings.

In turn, the

paradigm furnished by selected judicial-impact hypotheses
greatly enhanced an understanding of compliance decision
making.

Finally, our model seems beneficial in understand

ing not only what happened in the Omaha proceedings, but
also it represents one of the few attempts to aggregate
compliance findings into a model that is suggestive for
future research.

CHAPTER 1
INTRODUCTION
Water pollution is currently high on America's list
of social concerns."'"

The politician, the media, and at times

even the polluter are in agreement over the ill-effects of
pollution.

Few challenge the contemporary interest in pollu

tion policy in the American political system, and the con
cerns of society must dictate, in some measure, the concerns
of the social scientist.
This study examines the water pollution issue-area
from the perspective of compliance decision-making.

While

others have produced significant studies of both water pollu
tion decision-making and compliance decision-making, no one
has integrated the two.

Thus, this study attempts to expand

our understanding of the issue-areas of water pollution and
compliance through discussing their interrelationships.
Public Interest
Gallup polls periodically ask the question:
is the most important problem facing the nation?"

"What

Only re

cently have these polls registered any measurable response
1. Current public concern for pollution is ranked
fourth in relation to other domestic issues. See Gallup
Opinion Index, Report No. 82 (June, 1972), p. 12.

2

of a level of concern about pollution.

But when the question

refers to a general concern with the problem, interest is
more substantial.

In both categories it is clear that con

cern for environmental problems has only recently developed.
Two specific surveys indicate changes in the public's
perception and awareness of environmental issues (Table 1).
Cecile Trop and Leslie Roos, Jr., note that in 1965, 43 per
cent of a survey felt a concern "often or sometimes" for the
environment; their 19 70 survey showed that figure to have
increased to 90 percent.

A Gallup survey indicated that in

1965 only 17 percent of those sampled felt pollution was a
matter of "highest priority," whereas by 1970 the figure had
risen to 5 3 percent.

2

Public awareness of water pollution is clearly a new
phenomena.

Although most surveys are not sensitive enough to

establish exactly when and why this awareness developed, they
do suggest the years 1969-1970 as a period of rising concern.
The rise in interest is evident whether pollution is referred
to as the "most important problem" or as a "general concern."
Academic Interest
In addition to the present public concern, there is a
rising interest among scholars with the issues surrounding
2. Cecil Trop and Leslie L. Roos, Jr., "Public
Opinion and the Environment," in Leslie L. Roos, Jr. , ed. ,
The Politics of Ecosuicide (New York: Holt, Rinehardt,
Winston, Inc. , 1971), p. 6"0.

3

Table 1
Water Pollution and Public Opinion:
Selected polls illustrating development
of public concern about water pollution
Poll

Content

Michigan Survey
Research Center,
1960-1964

The federal government's role in park
and recreation facilities: Satisfied,
48%; Increased role, 27%; Decreased role,
15%; New taxes to expand role, 7%

American Institute
of Public Opinion,
1965

Asked to list three areas of public con
cern, 17% listed "pollution"

Leslie Roos, 1965

A survey asking "concern" for issues,
43% noted pollution (see comparative
data in 1970)

Gallup Survey
1965

Gallup survey noted 17% listing a "con
cern" for the environment (see compara
tive data in 19 70)

Leslie Roos, 1968

Fifty percent of those surveyed had some
concern for preserving the quality of
the environment

Gallup Survey
July 1969

"What is the most important problem fac
ing the country?" Less than
% men
tioned pollution (see comparative data
in 1970)

Gallup Survey,
January 19 70

Environmental quality was "of general
concern" to 53% of those surveyed

Gallup Survey,
February 19 70

"What is the most important problem fac
ing the country?" Of the respondents,
4% mentioned pollution (ranked 8th on
the list)

Leslie Roos, 1970

In a survey tapping a "General concern
for issues," 90% mentioned pollution

Source: Cecil Trop and Leslie L. Roos, Jr:. , "Public
Opinion and the Environment," in Leslie L. Roos, Jr., ed.,
op. cit., p. 60.
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pollution problems.

Several scholars have noted the impor

tance of compliance research to the pollution issue.

Ronald

0. Loveridge remarked on air pollution that attention was
merited by four kinds of projects:

"(1) responses, supports,

and demands of the public; (2) effectiveness of administra
tive control agencies; (3) analysis and evaluation of policy
strategies and future control; and (4) a general study of
politics of air pollution across the nation."

3

J. Clarence Davies III notes the same concern:
.

I did not have either the time or resources to do a

systematic study of control programs at the state and local
level.

Such a study is needed and ... a complete descrip

tion of the politics of pollution would require the information it would uncover."
The questions and problems of compliance with pollu
tion laws are some of the most important pollution questions,
yet ones that have received little attention.

The reason for

the interest in compliance is clear after cursory examination
3. "Political Science and Air Pollution: A Review
and Assessment of the Literature," in P. Downing, ed., Air
Pollution and the Social Sciences (New York: Praeger, 1971),

p. 18.
4. J. Clarence Davies, III, The Politics of Pollu
tion (New York: Pegasus, 1970), p. xii.

5

of the issue-area.

Unlike most policy areas, water pollution

legislation receives little voluntary compliance, thus rendering legislative initiatives nearly worthless.

5

Research on legislative policy-making, complementing
a focus on compliance, is productive; but analysis of water
pollution legislation alone does not explain fully the lack
of compliance.

Thus, to focus on the question, "Why the

legislation is not achieving compliance" seems a more pro
ductive task.
David Zwick and Marcy Benstock, in their discussion
of discretionary latitude enjoyed by enforcement administra
tors, substantiate the significance of compliance in water
pollution politics.

They noted the following discretionary

authority allowed in existing water pollution legislation:
1.

The Director of the Environmental Protection
Agency may call a water pollution conference when
he suspects water pollution in interstate or
navigable waters.

2.

If after a conference is held abatement does not
proceed "satisfactorily" the conference Adminis
trator may call a public hearing.

5. This statement recognizes the symbolic role such
initiatives play. The primary source of the discussion of
such a role is Murray Edleman, The Symbolic Uses of Politics
(Champagne-Urbana: University of Illinois Press, 1967).
6. See especially James L. Sundquist, Politics and
Policy: The Eisenhower, Kennedy, and Johnson Years (Washington: The Brookings Institution, 1968), pp. 322-381; and M.
Kent Jennings, "Legislative Politics and Water Pollution Con
trol," in Frederick N. Cleaveland, ed., Congress and Urban
Problems (Washington: The Brookings Institution, 1969), pp.
72-109.

6

3.

The Administrator may call for litigation if
efforts are still not "satisfactory."

4.

At that point, discretionary authority is turned
over to the Justice Department.7
This kind of discretion affects enforcement.

Dis

cretionary enforcement provisions not only invite regulated
issue-publics to apply pressure on legislative and bureau
cratic friends but also frustrate sincere compliance
efforts.®
A General Accounting Office study illustrates a
relationship between funding and compliance.

The GAO was

ordered by Congress to examine the effectiveness of water
\
treatment grants in abating water pollution. Its findings
suggest that the incremental, "distributive" nature of grantin-aid disbursement hinders the completion of comprehensive
waste treatment programs.
9
inhibit compliance.

In effect, granting procedures

Murray Stein summed it up by saying:

7. David Zwick and Marcy Benstock, Water Wasteland:
The Nader Report (Washington: Grossman Publishing Co.,
1971), pp. 119-139.
8. Influence of this type is treated in Chapters 5
and 6 of this paper. See also Francis E. Rourke, Bureau
cracy , Politics, and Public Policy (Boston: Little, Brown,
Inc., 1969).
9. Comptroller General of the United States,
Examination into the Effectiveness of the Construction Grant
Program for Abating, Controlling, and Preventing Water
Pollution (Washington: Government Printing'Office,
#B-166 505 , 1969).

"If you can't get compliance, you've got nothing.

We don't

need more laws, we've got to enforce the ones we've got.""^
Questions of compliance and enforcement of water
pollution laws are central to an understanding of where we
are at in the struggle to purify our waters.

While several

academics, public officials and lay citizens have called for
scholarly research on the subject, little exists.
Compliance Literature
Substantial research on compliance decision-making
has been done in other issue-areas.

A study of compliance

decision-making in a water pollution issue context necessi
tates the integration of compliance decision-making research
with existing water pollution research.
No literature exists directly linking environmental
research to the question of water pollution compliance.
Lettie Wenner, in examining state water pollution laws and
enforcement provisions, did illustrate the important role
laws play in establishing the context for enforcement, but
she did not consider how compliance was to be achieved.
Environmental literature either has descriptively
analyzed legislation and identified various dimensions of
10. Murray Stein, Omaha Conference Administrator,
personal interview, January 15, 1972.
11. Lettie Wenner, "Enforcement of Water Pollution
Control Laws," paper delivered at the American Political Sci
ence Association Convention, Chicago: September 7-11, 1971.

8

pollution politics, while largely ignoring the linkage between legislation and enforcement,1 2 or has broadly described
water pollution issues and problems while pleading for some13
one to examine questions of compliance.

Not one of these

pleas has yielded empirical results in the water pollution
14
area.
The paucity of environmental-compliance literature
is in distinct contrast to research on the judicial system.
Two decades of research have produced some valuable insights
into categories emphasizing:

(1) the decisional structure,

(2) the decision, (3) the role of the decision administrators,
15
and (4) the roles of the issue-publics.
12. A short bibliography of environmental litera
ture can be found in Charles 0. Jones, "From Gold to Garbage:
A Bibliographical Essay on Politics and the Environment,"
American Political Science Review 66 (1972):588-595.
13. Certain basic texts have surveyed rather than
analyzed the state of the problem. See J. Clarence Davies,
III, op. cit.; Leslie L. Roos, Jr., ed., op. cit.; Walt
Anderson, ed., Politics and the Environment (Pacific Pali
sade, Calif.: Goodyear Publishing Co. , 1970); Roy Meek and
John Straayer, eds., The Politics of Neglect (Boston:
Houghton Mifflin Co., 1971); Congressional Quarterly, Inc.,
Man's Control of the Environment (Washington: Congressional
Quarterly, 19 70); Council of Environmental Quality, Environ
mental Quality: the Third Annual Report (Washington: Gov
ernment Printing Office, 1972); and Walter Rosenbaum, The
Politics of Environmental Concern (New York: Praeger Publishing Co., 19 7 3).
14. Recently Mathew Crenson has dealt with the
issue of legislative enforcement of air pollution laws. See
his The Unpolitics of Air Pollution (Baltimore: The Johns
Hopkins Press, 1971).
cludes:

15. The literature resulting from these efforts in
Frank Sorauf, "Zorach v. Clauson: The Impact of a

9

Judicial compliance research generally postulates a
positive linkage between compliant behavior and the struc
ture of certain decision-making institutions.

Specifically,

a decisional unit's public status and traditional decisional
norms (e.g., expertise in the area) have been found to be
positive influences on compliance behavior.
Second, incremental, clearly defined decisions pro
viding little discretionary authority have been found to
produce optimum conditions for compliance.

This becomes

especially true in substantive decisional areas conceded to •
be within the authority of the decision-making institution.
The third area of compliance decision-making re
search concerns the role of the administrator(s) whose
personal interests, attitudes, and status all have an inde
pendent influence on public behavior and hence compliance.
The administrator's role is further influenced by the dis
cretionary authority that decisions allow.
Supreme Court Decision," American Political Science Review
53 (1959 ):777-791 ; Ellis Katz, "Patterns of Compliance with
the Schempp Decision," Journal of Public Law 13 (196U):396
408; R. H. Birkby, "The Supreme Court and the Bible: Ten
nessee's Reactions to the Schempp Decision," Midwest Journal
of Political Science 10 (19fc>6): 304-319; Richard N. Johnson,
The Dynamics of Compliance: Supreme Court Decision-making
from a New Perspective (Evanston: Northwestern University
Press, 1967); Stephen Wasby, The Impact of the United States
Supreme Court: Some Perspectives (Homewood, 111.: Dorsey
Press, 1970); Kenneth M. Dolbeare and Phillip E. Hammond,
The School Prayer Decisions (Chicago: University of Chicago
Press, 1971); Sammuel Krislov et al., eds., op. cit.
(Beverly Hills: Sage Publishing Co., 1972).

10

The role of issue-publics is the final category
isolated by judicial compliance research.

Issue-publics act

as influencing or intervening factors in explaining compli
ance behavior.

The initial reaction to the issue-public may

"trigger" a feedback response from the administering system,
which in turn may trigger still other behavior of the issuepublic.

This dyadic relationship may continue for some time.
An examination of compliance decision-making as it

relates to water pollution demands an integration of pre
vious compliance research, in the judicial impact area, with
the water pollution issue-area.

The need for integration,

in turn, dictates the methodological approach developed
below.
Methodology
Case analysis was adjudged appropriate research
strategy for this study.16
critical objectives:

Case research can accomplish two

suggest empirical linkages and hypo

theses, and direct scholars to valuable research areas and
levels of analysis.

16. See Claire Sellitiz, ed. Research Methods in
Social Relations (New York: Holt, Rinehart
and Winston.
Inc. , 19 59), pp. 60-65 ; Arend Lijphart, "Comparative Politics
and the Comparative Method," American Political Science
Review 65 (1971):682-693 ; Glenn Paige , The Korean Decision
(New York: The Free Press, 1968), pp. 3-20.

Case Selection
In case analysis, the selection of the "subject
case" is an extremely important decision.

If the research

is to have broad implications the case must be representa
tive.

In selecting Omaha as the "subject case" two factors

were considered:
problem?

(1) How representative was the pollution

(2) How representative was the abatement effort?

The Omaha pollution case illustrates three signifi
cant characteristics of pollution problems:

type or loca

tion of pollution, public vs. private source of pollution,
and intra- vs. inter-state effects of pollution.
Water pollution cases can be classified as to
whether lakes or rivers are polluted.

Lake pollution cases

arise from aesthetic concerns or potential health hazards.
Although lakes adjacent to several large urban centers
naturally transport some effluents between cities, the major
impact is felt where the pollution originates.
River pollution cases, on the other hand, are not
only more numerous but are characterized by health and
economic costs placed on down stream water consumers, e.g.,
municipalities.

As

opposed to lake pollution the natural

flow of a river carries the effluents away from the source.
Omaha is an example of river pollution.

17

17. Although not emphasized in environmental liter
ature the preponderance of river cases over lake cases is
linked to the area of impact. In lake pollution situations,
interstate impact is much less likely and much harder to
prove.

12

Secondj both private and public sources generally are
responsible for polluting the nation's waters.

Although pri

vate industry pollution can be seen prominently on Lake Erie
and the Ohio River, nearly all water pollution abatement
efforts are brought against public polluters (municipalities)
who receive the original pollution from private sources with
in their jurisdiction.

Omaha is typical of a public polluter

charged with failure to prevent private pollution within the
city's jurisdiction.
Finally, water pollution cases brought under the pro
visions of the Water Pollution Control Act and the various
amendments to it are generally interstate.

All but eleven of

the fifty-nine reported proceedings have been initiated by
18
federal authorities because of interstate effects.

The

Omaha case, with its interstate conference, is typical of the
majority of reported proceedings.
In addition, the tenor of abatement efforts varies
little:

low-key, informal, voluntary conference strategies

have dominated all but four of the fifty-nine cases.

Omaha's

proceedings remain at the Conference stage (the first of
three progressive steps), and the failure to abate the prob
lem is also typical of these fifty-nine cases.
In following chapters it will be seen that Omaha is
atypical in several respects, too.
18.
231.

For instance, regional

David Zwick and Marcy Benstock, op. cit., p.

13

and state characteristics and attitudes were important to
the case history.
unique.

Too, certain technological problems were

In short, although Omaha is representative of most

pollution proceedings, there remain variables peculiar to
the subject case.
Data Gathering
Three techniques were used to gather data for the
study.

First, a survey was made of all written material on

the case.

With the exception of several technical articles,

there are only three written sources on the Omaha case.

The

official Conference and technical session proceedings were
made available by the Region VII office of the Water Quality
Division of the United States Environmental Protection
19
Agency.

.
An unexpected source of information was a paper

by Professor Harry Reynolds, Jr., of the Department of
Political Science, Univeristy of Nebraska-Omaha.

His re

search centered on the role of the administrative personnel
19. United States Public Health Service, "Conference
in the Matter of Pollution of the Interstate Waters of the
Missouri River-Omaha Area," First Session, June 14, 1957,
(Washington: Government Printing Office, 1958); United States
Public Health Service, "Conference in the Matter . . .
Second Session, July 24, 19 64, (Washington: Government Print
ing Office, 1966); United States Public Health Service, "Pro
gress Evaluation Meeting in the Matter of Pollution of the
Interstate Waters of the Missouri River-Omaha Area," February
11-12, 1965, (Washington: Government Printing Office, 1966);
Federal Water Pollution Control Administration; "Progress
Evaluation Meeting . . . .," March 8, 1967, (Washington:
Government Printing Office, 1968).

14

20
in the Omaha water pollution proceedings.

Finally, the

files and staff of the Omaha World Herald were of immeasur
able assistance.
Two additional efforts were undertaken to remedy the
shortage of data on the Omaha case.

First, personal inter

views were conducted with several participants in the Omaha
compliance proceedings in the summer and fall of 1971 (see
Appendix D).

Second, in the spring of 19 72 a more struc

tured questionnaire was mailed to 28 of the Omaha Conference
participants to check data already gathered and to verify
hypotheses (Appendix E).
Data Analysis
The case data will be evaluated and analyzed three
ways.

First, the case will be examined from a role perspec

tive.

What role did each participant play in the compliance

process and how did this role change over time?

Such an

analysis will yield insights directly linked to the Omaha
pollution case.

Secondly, the case findings will be compared

with previous judicial impact studies.

And, the degree of

similarity between the pollution case and the findings of
judicial cases will aid in the construction of a compliance
model, our third analytical procedure.
20. Harry Reynolds, Jr., "The Role of the Adminis
trator," unpublished manuscript, n.d.

15

Four tasks, then, are attempted in this study:

(1)

a thorough reconstruction of the Omaha compliance process
with emphasis on major decisional time periods; (2) an iso
lation of significant variables extracted from the subject
case; (3) an analysis of these variables in conjunction with
previously identified compliance variables; and (4) the con
struction of a compliance decision-making model.
Chapters 2 and 3 describe the Omaha case from 19481970, whereas Chapter 4 isolates several variables believed
to have influenced compliance activity in Omaha.

Chapter 5,

on the other hand, compares the water pollution findings
with previous compliance research and Chapter 6 offers con
clusions and a compliance decision-making model.

CHAPTER 2
BACKGROUND TO THE OMAHA WATER
POLLUTION CONFERENCE
Aside from a reconstruction of the Omaha pollution
case, four "externalities" are important in fully understand
ing what transpired:

the retarded legislative development of

a concern for water quality; the structuring and development
of a compliance process; the prevailing attitudes toward
sewage treatment; and the socio-economic, political factors
conditioning Omaha's growth and problem solving propensities.
Legislation
Table 2 indicates that water pollution legislation's
long history began at the turn of the century.

However,

neither the number of bills nor the early history of legisla
tion indicate an interest in water quality.^

The River and

Harbors Act of 1899 and the Oil Pollution Act of 19 24, for
instances, were concerned primarily with providing an ade
quate transportation system, not with enhancing water qual
ity.

The failure to use the potential anti-pollution

provisions in this early legislation indicates that water
quality was not a primary legislative objective.

1. J. Clarence Davies, III, The Politics of Pollution (New York: Pegasus, 1970), pp. 3 8-41.
16

17

Table 2
Annotated Compilations of
Significant Water Pollution Legislation

Date

Act

1899

Refuse Act of 1899 (Section 13 of the Rivers and Har
bors Act 30 Stat. 1152). The Act prevented dumping
of effluents into navigable streams and lakes. Al
though it was passed with navigation—not water
quality--in mind, it has lately been used to stop
offshore drilling and dumping of untreated effluents
into navigable waters.
The Act provided for a permit procedure to be
handled by the Corps of Engineers. (Only recently
have the provisions been used to improve water
quality.)

1924

The Oil Pollution Act (33 U.S.C. 43). The Act was
designed to prevent oceangoing vessels from dumping
excessive oil near ports (to meet harbor safety laws).
The Act was designed with navigation and harbor safety
in mind, not water quality.

1948

Water Pollution Control Act (P.L. 80-845). The Act
provided for the establishment of the Federal Water
Pollution Administration in the Public Health Service.
Loans were made available to municipalities for the
construction of treatment plants. Of the $2 2.5
million authorized per year, little was ever
appropriated.
Abatement authority rested almost solely with
state and local agencies; federal authorities could
introduce only with the states' consent. A two-step
compliance process was outlined. The legislation was
to be in force for only three years.

1953

The 1948 Act was extended three years.

1956

Amendments to the Water Pollution Control Act (P.L.
84-66 0). Of primary significance was the establishment of the compliance process: conferences, public
hearings, and litigation.
Financial arrangements were changed allowing
federal grants. However, the grants were not to
exceed $50,000,000 per year and $300,000 per project.
Half of the funds appropriated were to be used by
communities under 250,00 0.
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Table 2—Continued
Annotated Compilations of
Significant Water Pollution Legislation

Date

Act
Federal authority, still weak, could be invoked
only in those cases in which (1) interstate waters
were involved or (2) a state requested federal
intervention.

1961

Amendments to the Water Pollution Control Act (P.L.
88). The main feature was the extension of federal
authority to navigable waters, not just interstate
waters. It also raised authorized grants to $80
million for FY 1962, $90 million for 1963, and $100
million for 1964 through 1967. However, the single
grant project limit was raised to only $600,000 and
the federal sharing was continued at 30%.

196 5

Water Quality Act (P.L. 89-234). The main feature
required the establishment of federally approved
state water pollution standards by June 30, 19 67.
It also authorized a grant total of $150 million in
1966 and 1967. The individual grant ceiling was
raised to $1.2 million; the research and development
program was expanded.
Later to be significant was the inclusion of
"180 day notice" provisions. These provisions allow
for a streamlined abatement effort taking only 18 0
days between notice of pollution and commencement of
legal action.

1966

Executive Reorganization Plan #2 (Under authority
granted to the President by the Reorganization Act
of 1949). The Plan suggested the transfer of the
Federal Water Pollution Control Administration from
the Department of Health, Education and Welfare to
the Department of Interior. Under the legislative
veto procedure the burden was thus placed on Congress
to reject the proposal within 6 0 days or let the plan
stand. It stood unchallenged.

1966

Clean Water Restoration Act (P.L. 89-753). Of im
portance was the changing of the granting formula
from 30% to 50% federal share if the state govern
ment committed itself to funding 2 5% of the project.
An added 10% of the federal share--net reduction of
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Table 2--Continued
Annotated Compilations of
Significant Water Pollution Legislation

Date

Act
5% of the project cost—would be taken by the
federal government if an area-wide metropolitan plan
was available. Of equal importance, the Act removed
the ceiling for individual grants.
Authorization for grants was also increased to
$450 million in FY 1968, $700 million in 1969, $1
billion in 1970, and $1.25 billion in 1971.

1970

National Environmental Policy Act (P.L. 91-224).
Significant was its provision that all federally
funded projects must include a statement as to the
impact of that project on the environment.

1970

Reorganization Plan #3. The Plan suggested the
creation of the Environmental Protection Agency--an
independent agency to consolidate nearly all envi
ronmental protection efforts and programs. The Agency was approved in the fall of 1970.

1972

Water Pollution Act of 1972. The Act substantially
expanded federal financial commitment to deal with
water pollution. It called for a $30 billion out
lay over a six year period. The federal commitment
also included a 75% - 25% (federal - state) matching
formula.
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The Water Pollution Control Act of 1948 must also be
judged a minimal effort at water pollution abatement.

It

did establish a two-step compliance process and made federal
loans available to municipalities, but it received minimal
funding and only one enforcement action was initiated during
its eight year history.

Thus the first four legislative

efforts showed no strong interest in water quality.

The

initial federal attempt to deal with water quality came with
1956 legislation that established a three-step compliance
process still used today.

This commitment resulted from

strong pressure by health and conservation interests.

2

The

1956 legislation represented the federal government's first
acceptance of an active role in water pollution abatement.
Even so, there remained strong sentiment at all levels that
water pollution was inherently a state and local matter.

3

The 1948 Act was amended in 1956, 1961, 1965, and 1966.
While specifics varied each year two themes dominated these
legislative efforts:

(1) federal financing increased stead-

ily, and (2) federal abatement authority expanded.

it

2. M. Kent Jennings, "Legislative Politics and Water
Pollution Control," in Frederick M. Cleaveland, ed., Congress
and Urban Problems (Washington: The Brookings Institution,
1969 )> P- 76.
ton:

3. James L. Sundquist, Politics and Policy (Washing
The Brookings Institution, 1968), pp. 38-42.

4. The 1956 amendments provided for: (1) $50,000,000
(mostly treatment grants), (2) a $30 0,000 maximum grant ceil
ing for any one project, and (3) a restrictive 30-70 (federalstate) grant formula.
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The federal government's financial role in water
pollution abatement has increased steadily since 1956.

This

is seen in financial authorizations, elimination of project
grant ceilings, and a larger federal share in grant-in-aid
projects.

(See Table 3.)

Federal agencies were given additional jurisdiction
and authority by the 19 56 amendments provided:

(1) the pol

luted water was interstate, or (2) the governor of the state
requested assistance.

The 1961 amendments extended federal

5
authority over navigable waters, and the 19 65 amendments
represented still another expansion of federal authority.
The 1965 amendments called for federally approved state
water pollution standards for all water systems.

This

federal approval of standards has been interpreted as an
ultimate grant of authority by some.

0

Another tactical revision was emerging at the same
time.

The 1948 Act had been written with the assistance of

Public Health Service personnel.

Consequently, the dimen

sions of the problem were identified as health-related and
the Act's administration was given to the United States
5. This change from interstate to navigable is sig
nificant in that the latter is most inclusive of the nation's
stream mileage. See David Zwick and Marcy Benstock, Water
Wasteland: the Nader Report (Washington: Grossman Publish
ing Co. , 19 71), p. 273.
6. Theodore Rajda, staff member of the Water Quality
Office, Environmental Protection Agency; in a telephone
interview, April 18, 1972.
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Table. 3*
Federal Appropriations for Pollution Control**

Fiscal
Year
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969
1970

Authroizations
$

50,000,000
50,000,000
50,000,000
50,000,000
50,000,000
80,000,000
90,000,000
100,000,000
100 ,000 ,000
150,000,000
150,000,000
450,000,000
700,000,000
1,000,000,000

Appropriations

Appro/
Auth

$ 50,000,000
50,000,000
50 ,000 ,000
46,800,000
' 46,100,000
80,100,000
90,000,000
90,000,000
90,000,000
121,000,000
150,000,000
203 ,000 ,000
214,000,000
800,000,000

100.0%
100.0
100.0
93.6
92.0
101.0
100.0
90.0
90.0
80.0
100.0
45.0
30.6
80.0

*The authorizations and appropriations pertain only
to treatment facility grants.
*"The act of appropriating the funds is mandatory
before the money may be actually spent. However, there is
no available data on how much the executive actually spent.
Source: J. Clarence Davies, III, The Politics of
Pollution (New York: Pegasus, 1970), p. 7 4"; and David Zwick
and Marcy Benstock, Water Wasteland: The Nader Report
(Washington: Grossman Publishing Co. , 1971), p~! 310.

Public Health Service (PHS).

This reasoning went unchal

lenged until 1956 when conservationists led by Representa
tive John Blatnik (D-Minn) argued that a Federal Water
Pollution Administration be established as an independent
bureau within the Public Health Service because the "medical
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men of the PHS were treating the symptoms and not the source
of the problem."

7

Despite Blatnik's efforts the 1956 and 1961 amend
ments to the Water Pollution Control Act retained the agency
as a small bureau within the Public Health Service.

Conser

vationists once more raised the issue during public hearings
in 196 3, now suggesting the agency's transfer to the Depart
ment of the Interior.

Again it was argued that pollution was

more a resource problem than a health problem.

As a compro

mise, Senator Edmund Muskie (D-ME), newly appointed Chairman
of the Senate sub-committee on Water and Air Pollution, sup
ported the Blatnik proposal to establish an independent
agency in the Health, Education and Welfare Department.

Q

In 1966 President Johnson's Executive Reorganization
Plan #2 transferred the Federal Water Pollution Control
Agency from HEW to the Department of Interior, thus fulfill
ing conservationist demands.

Interestingly, this action

mobilized another faction of the "Environmental Movement"—
the ecologist.

They were intently concerned with the Inter

ior Department's bias toward resources as something to be
extracted.

As opposed to their conservationist colleagues,

ecologists were preoccupied with symbiotic relationships in

7.

M. Kent Jennings, op', cit. , pp. 76 , 95.

8.

Ibid., p. 108.
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nature, not the preservation of resources for further "commercial uses," i.e., recreation, mining, etc.9
Ecologists argued for an independent agency autono
mous from Interior.

Their organizational analogues were the

Atomic Energy Commission and the National Aeronautics and
Space Administration.

They did not want to preserve water

for further development, rather they wanted to restore and
protect environmental quality in its natural state.

Though

their goals may seem somewhat idealistic, two of President
Nixon's environmental policies were consistent with their
views:

the 1970 National Environmental Policy Act—requir

ing environmental impact statements to be filed with the
Federal Water Pollution Control Administration prior to the
construction of any federally financed project; and the
Executive Reorganization Plan #3 (1970)--creating the Envi
ronmental Protection Agency.
This brief survey of federal legislative action, thusj
reveals the following:

(1) Although legislative activity is

not new, its early history is misleading and not representa
tive of a concern for water quality. (2) Beginning in 19 56,
federal legislation expanded from a symbolic to a substantive
9. For a fuller discussion of the distinction see,
Grant McConnell, "Environmental Movement: Ambiguities and
Meanings," Natural Resources Journal 11 (1971): 427-435; and
also, "Prologue: Environment and the Quality of Political
Life," in Richard A. Cooley and Geoffrey Wandesforde-Smith,
eds., Congress and the Environment (Seattle: University of
Washington Press, 1970); and Lynton Caldwell, Environment
(New York: Pegasus, 1971).
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role.

(3) This expansion has generally been in three

legislative areas:

Financial participation, authority for

enforcement and organizational changes.

The Omaha proceed

ings discussed below will best be understood if one does not
ignore the development of these legislative efforts.
Compliance Process
The existence and development of a compliance pro
cess bears directly on our case study.

Non-compliance with

water pollution laws was not totally unexpected.

It was

recognized that more than a simple change in attitude was
required to effect cleaner water.

Even with a willingness to

comply certain facilities would have to be constructed, e.g.,
treatment plants, interceptor sewers, storm sewers.
improvements take time and money.

Such

Initial legislation, there

fore, not only had to establish a compliance process but pro
vide financial aid to the polluter to assist in the latter
abatement effort.
The Water Pollution Control Act of 1948 established
a two-step compliance process (a public hearing followed by
litigation) and federal loans at 2.5 percent interest.
Neither of these provisions was used extensively.

Only one

enforcement action (Corney Creek) was initiated, and the
federal loan provisions were limited by the lack of appropri
ations."*"^

The 1948 compliance provisions were revised in

10.

M. Kent Jennings, op. cit., p. 74-75.
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1956 with the addition of a third compliance component, the
conference.

A controversial grant-in-aid prescription was

also added.

Both of these provisions set the foundation

for the present compliance structure.
The three step compliance process has been complete
since 1956.

The first step is the conference--an informal

meeting of the polluter(s), representatives of the state in
which the alleged offender pollutes, other affected states,
and the federal government.

Although open to the public,

citizens are neither encouraged to come nor to participate.
The conference has two main objectives:

(1) to

determine if water pollution exists in the case at hand, and
(2) to establish an abatement schedule.

The success or

failure of a water pollution conference is measured in terms
of adopting and meeting an acceptable abatement schedule.
If a compliance schedule cannot be agreed upon voluntarily,
or if the schedule is not satisfactorily met, any conference
participant can request the Administrator"*""*" to call a public
hearing.

This second step in the compliance process, how

ever, can be initiated only by the Administrator or the
11. "The Administrator" or "Conference Administra
tor" refers to the federal enforcement officer in charge of
handling the compliance proceedings. In his hands are such
decisions as: Whether to accept an abatement schedule, an
abatement or treatment process, and whether to ask the
"Director" of the agency for a change in enforcement stra
tegy, i.e., progressing from a conference to a public
hearing.
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Department Secretary.

Such requests have been rare, and in

12
only four instances have such requests been granted.

The public hearing is a more formal procedure at
which the Aministrator exercises authoritative powers—in
contrast to his advisory role in the conference.

Participat

ing states and polluters play antagonistic roles, and formal
charges are brought by the injured party in an indictment
process resembling that of a grand jury.

Once formal charges

have been aired publicly the various sources of public opin
ion (i.e., news media, citizen groups, etc.) are expected to
mobilize to force polluters to abate the problem.
If both conference and hearing procedures fail, the
final recourse is to request litigation by the Justice Depart
ment which is responsible for court-ordered abatement.

(No

criminal or civil penalties are available, however, to either
the Administrator or the courts under these provisions.)

By

the time this third stage is reached all attempts to settle
the issue in a cooperative manner have failed.
There has been only one litigation brought under
these provisions:

St. Joseph, Missouri.

Because of the

antagonistic nature of the recalcitrant neither the confer
ence nor the public hearing stages were effective.

As a

result federal suits were brought against St. Joseph to abate
12. Corney Creek, Arkansas; Sioux City, Iowa*, Kansas
City, Missouri; and St. Joseph, Missouri have all been taken
to the public hearing stage.
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their pollution.

Although the action was successful and

eventually contributed to effective abatement efforts, the
time frame (ten years) was considered excessive and has ren
dered this phase of the procedure less attractive.
In addition to the three-step compliance procedures
noted above, a second compliance alternative was initiated
by the 1965 amendments to the Water Pollution Control Act.
Section 10(d) of the Water Pollution Control Act was amended
to provide for a "180 day notice."

Upon positive identifica

tion of water pollution and its source, a notice can be
issued by the Water Quality Office of the Environmental Pro
tection Agency demanding that the polluter comply with appro
priate water standards or face legal proceedings at the
expiration of 180 days.

Section 10(d), as amended, substan

tially increased federal enforcement power by providing
that the three step compliance process can be discontinued
at any point and the 180 day notice provisions be invoked.
The Refuse Act of 1899, giving authority to the
Corps of Engineers to grant permits to users of navigable
waters, provides a final compliance alternative. However,
13
not until the Standard Oil ruling of 1966
did the Corps
utilize its authority to check water pollution by issuing
permits as established under the act.
13.
(1966).

United States v. Standard Oil, 384 U.S. 224
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Thus, the compliance process has evolved from a twostep, unfunded procedure in the 1940's and 19 50's to a
three-step process with complementary alternatives and po
tential issuance of permits.
The Municipal Sewage Problem
Omaha's water pollution problem, like most municipal
water pollution problems, is essentially a problem of un
treated and/or undertreated domestic, commercial, and indus
trial effluents.

The nation's older and larger cities

developed near rivers or lakes, and the proximity of these
natural water systems had an obvious effect on the city's
sanitary planning.

Since it was, then, thought unwise not

to put a community's ecology to the best possible use, rivers
or lakes were employed as refuse disposals.

Indeed, natural

water systems were acknowledged and praised as "natural
sewers."

As late as December 5, 19 52 the Omaha World Herald

editorialized:

". . . the (Missouri) River is an excellent

sewage treatment system; it certainly would be a mistake to
14
quit using it on the basis of some textbook theory."
All Missouri River cities still held this attitude
as late as the early 1950's.
view:

Three factors sustained this

high treatment costs; the idea of pre-treating sewage

before dumping it into the river was new and controversial;

14.

"Editorial," December 5, 19 52.
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and there was little governmental (at any level) impetus
for change.
The construction of community sanitary facilities is
clearly developmental and illustrated by the City of Omaha.
Community sanitary problems were handled first by septic
tanksj but with population growth, the demand, necessity,
and feasibility of collector sanitary sewers evolved.

Com

munities next identified a need for storm sewers to handle
runoff during storms.

However, only within the last 20 to

30 years has there been a general acceptance of the need to
treat sewage.
In sum, the treatment of sewage—which is at the core
of the pollution problem—has only recently been considered a
necessity.

Indeed, two decades ago many considered sewage

treatment as a "text book theory."

One cannot possibly

appreciate the complexities and issues of the Omaha pollution
problem without carefully considering this "sewage
philosophy."
The City of Omaha and its Pollution Problem
To fully appreciate the problems and decisions the
City of Omaha faced one must note certain demographic,
economic, and political characteristics of the community.
Indeed, these characteristics seem to contain the seeds that
produced the Omaha pollution dilemma.
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Demographic and Economic Characteristics
Omaha, Nebraska is a city of nearly 4-00 ,000 located
on the western banks of the Missouri River.

Its growth and

development are largely due to its location in the midst of
a sparsely populated but highly productive agriculture area.
Omaha is economically diversified.

It is the home

office of the Union Pacific Railroad, the home of one of
the nation's largest insurance trusts, Mutual of Omaha, and
the largest meat processor in the world.
Developing initially as one of several villages on
the Missouri River, Omaha's early existence was dependent on
the river for transportation, communication, food, and water.
But it was the construction of the transcontinental railroad
in the 1860's that was the key to Omaha's later growth.
While the railroad integrated the East and West symbolically,
its importance to Omaha is best measured economically.
Omaha, located where the Missouri River intersects the trans
continental railroad, is a hub of transportation, communi
cations, and trade.

Goods and people traveling West by rail

and North or South by river traverse Omaha.
Historically an agricultural society, it is not by
accident that the Great Plains' transportation and trading
center should become one of the nation's largest livestock
centers.

Any industry that must deal with heavy raw materi

als and products, like meat processing in the Midwest, needs
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cheap feeder transportation and inexpensive distributions
networks.

Prior to the extensive highway system and subse

quent trucking fleets, river and rail transportation best
met this need.

Thus, Omaha's juxtaposition to rail and

river lines and its proximity to livestock production explain
the present status of Omaha as the world's largest meat
processor.
However, as both rail and river transportation sys
tems declined, so did the importance of "Railroad" and
"River" cities.

No longer need a rancher rely on the prox

imity of the railroad to move cattle to market, nor must the
buyer and packer rely on railroads for distribution.

Modern

highways and refrigerated trucks have given packers an al
ternative.

Omaha has had to respond to this challenge to

maintain its status as "the world's largest livestock market
and meat packing center."
Political Characteristics
The population and economic development of a com
munity furnishes a clue to its desires and propensities, so,
too, the political characteristics of a community influence
its approach in dealing with public problems.
In 1956 Omaha revised its municipal charter from the
Commission to the weak-Mayor and Council form of government.
The Omaha charter provides for the recall of public offi
cials and requires public referral of all bond
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authorizations, both general obligation and revenue bonds.
These characteristics are clearly within the Reform
tradition.
Reformism not only prescribes certain institutional
structures, but these reform institutions have been clearly
15
shown to influence electoral behavior.
For example, there
is a greater likelihood of businessmen being elected in a
reform city than in a non-reform city, and Republicans are
generally more prominent in the elected council than in the
population at large.

Both findings hold true for Omaha.

As Table 4 illustrates, the Council was solidly business and
moderately Republican in composition during the period of
study.

Although three of the four mayors and two of the

four councils were Democratic, they too were dominated by
business interests.
These political characteristics will be seen to have
a link to the Omaha city government's response to the pollu
tion problem and its direct bearing on the city's economy.
15. The concepts, behavioral patterns, and activi
ties associated with Reformism have received a large amount
of scholarly attention. Some of the better treatises are:
Robert L. Lineberry and Edmund P. Fowler, "Reformism and
Public Policies in American Cities," American Political
Science Review 61 (1957):701-716 ; Robert R. Alford and
Eugene C. Lee, "Voting Turnout in American Cities," American
Political Science Review 64 (1970):124-137 ; Phillip Cutright,
"Nonpartisan Electoral Systems in American Cities," Compara
tive Studies in Society and History 5 (1963):221-226 ; Oliver
P~! Williams and Charles Adrian, "The Insulation of Local
Politics under the Nonpartisan Ballot," American Political
Science Review 53 (1960):1052-1063.
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Table 4
Political and Economic Sketch of the Mayor-Council
Position

Party

Name

Business

1957-1961
Mayor
Council

John Rosenblatt
Harry Trustin
A1 Veys
A1 Sorenson
Jim Dworadi
Sam Reynolds
Bill Garvey
Warren Swigert

Demo
Rep
Demo
Rep
Demo
Rep
Rep
Rep

Building supply exec.
Grocer
Electrical equip, exec.
Mortician
Car dealer
Laundry exec.
Real estate

1961-1965
Mayor
Council

James Dworadi
Harry Trustin
H. F. Jacobberger
A1 Veys
Art Bradley
Warren Swigert
Steve Novali
Ernie Adams

Demo
Rep
Rep
Demo
Demo
Rep
Demo
Rep

Mortician
Building supply exec.
Laundry exec.
Grocer
Printing exec.
Real estate
Bartender-real estate
Real estate

196E1-196 9
Mayor
Council

A1 Sorenson
H. F. Jacobberger
Bob Cunningham
Betty Abbott
Art Bradley
A1 Veys
Lynn Carey
Sam Vacanti

Source:

Rep
Rep
Rep
Demo
Demo
Demo
Rep
Demo

Omaha World Herald.

Electrical equip, exec.
Laundry exec.
Insurance
Public rel.-advertising
Printing exec.
Grocer
Insurance-lawyer
Insurance

Summary
It should now be clear that the proper examination
of the subject case cannot be made without an understanding
of the externalities directly affecting the case.

Four of

the most important have been elaborated above.
Federal legislative concern for water quality did
not emerge until 1956.

In turn, proper methods to abate the

problem (i.e., a compliance structure) were not instituted
until the early 50's.

Although today several abatement al

ternatives are available, these alternatives have only
recently developed.

In addition, past attitudes toward

sewage treatment are as much a cause of tardy pollution
abatement programs as legislative inactivity and faulty com
pliance efforts.

In short, pollution abatement efforts are

directly affected by the legislative, enforcement value
environment prominent at the time.

CHAPTER 3
THE OMAHA WATER POLLUTION CASE
A major objective of this study is a detailed re
construction of the Omaha water pollution case.

Such an

effort is central to subsequent analysis of the case.

This

chapter will reconstruct, as nearly as possible, the events
constituting Omaha's efforts to comply with state and feder
al water pollution laws.

The chapter will be sub-divided

into two major categories:

the Pre-Conference Period, con

taining the activity and events prior to the calling of the
federal water pollution conference; and the Conference
Period, containing the decisions and activities of partici
pants during conference sessions and the interim between the
several sessions.
Pre-Conference Activity (1948-1956)
By the late 1940's the federal government was no
longer willing to tolerate the Missouri River as a "natural
sewer."

Under the (planning) authority of the Water Pollu

tion Control Act of 1948, the Surgeon General of the United
States authorized a study to establish a comprehensive plan
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for the Missouri River Drainage Basin.

The study noted the

interstate nature of the Missouri River and the resulting
need to protect the river as a continuing source for munici
pal water supply and recreation.
As a follow-up to this study, a conference of state
sanitary engineers approved plans in 19 53 calling for "primary treatment" of all effluents admitted to the River.

2

Their concern was principally with the high coliform count
that was affecting the cost and safety of municipal water
plants using the River.
The Water Pollution Control Act also established a
loose-knit conference of state anti-pollution agencies in
the Lower Missouri River Basin.

The organization comprised

federal authorities from the United States Public Health
Service's Region VII office in Kansas City, Missouri, and
state representatives from the Nebraska, Iowa, Kansas, and
Missouri Departments of Health.
1. United States Public Health Service, "Comprehen
sive Program for Control of Water Pollution—Missouri River
Drainage Basin," Publication #317 (Washington: Government
Printing Office, 1953).
2. The most common grouping of treatment processes
is primary, secondary, and tertiary. Primary treatment is
a process whereby effluents are contained in a holding tank,
allowing large suspended solids to settle out. Secondary
treatment adds biological organisms to feed on the effluents
further removing contaminants. Tertiary treatment adds
chemicals to the effluents enhancing the cleansing process
and freeing the effluents of nearly all contaminants.
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This Lower Missouri Basin Committee, with the co
operation of the Region VII office, issued a report October,
1952.

As described by Murray Stein, the report outlined

problems, alternatives, and sources of pollution.
This report showed that untreated wastes were dis
charged to the river by Carter Lake and Council
Bluffs, Iowa; and Blair, Bellevue, Nebraska City,
and Omaha, Nebraska. . . . (Major) industries at
Omaha discharge wastes to the Missouri River through
the Omaha Municipal Sewer System.3
A 19 54 report by the Public Health Service further
identified Omaha as a prime source of domestic and industrial
pollution and cited the State of Nebraska and the City of
Omaha as responsible for abatement.^
In short, the federal role in the early phase of pol
lution abatement was to encourage river basin planning,
organization, and information gathering.

In partnership with

the Lower Missouri Basin states, the Region VII office of PHS
outlined the problems, alternatives, and responsibilities of
the polluters.

This was the limit of their authority, how

ever, for PHS possessed neither tools nor jurisdiction to
insure compliance.

The only sanctions available were the

3. United States Public Health Service, "Conference
in the Matter of the Interstate Waters of the Missouri River
—Omaha Area, First Session, June 14, 1957" (Washington:
Government Printing Office, 1958), p. 5.
4. United States Public Health Service, "Evaluation
of Interstate Pollution, Lower Missouri Sub-basin," Report
presented to the State of Nebraska, February 26, 19 54 (Wash
ington: Government Printing Office, 19 54).

threat of an expanded federal role, and blistering public
criticism by Regional Director Glen Hopkins.

5

State and Local Activity
Relegated to a supportive role by federal legisla
tion, PHS officials relied on state action to secure enforce
ment of pollution laws.

Like many states at this time,

however, the State of Nebraska had neither the financial,
technical, nor personnel resources to effectively combat
violations of the 1948 Act.

(See Table 5.)

In this pre-conference period the Division of Sani
tary Engineering in the Nebraska Department of Health was
charged with the limited pollution control efforts.
Sanitary Division had a three-man staff.

The

Most man hours

were allocated to checking rural water and sewage systems,
with less than 20 percent of their man hours directed toward
the problem of municipal or domestic sewage effluents.

No

exact breakdown of financial allocations for this period was
available; however, Chief Sanitary Engineer, T. A. Filipi,
mentioned constant budget limitations.

0

5. On several occasions Glen Hopkins directly dealt
with this situation by means of public remarks. See speci
fically, "Editorial: Mayor Rosenblatt and Hopkins,"Omaha
World Herald, April 28 , 19 54; "Clean River Plan Pressed,
Omaha World Herald, August 18, 19 5 5; and "Omaha Given Another
Prod on Pollution," Omaha World Herald, September 8, 1956.
6. T. A. Filipi, Acting Director of the Nebraska
Environmental Protection Agency, personal interview, June 23,
1971.

Table 5
State Enforcement of Water Pollution Control*

State
Alaska
California
Colorado
Connecticut
Florida
Georgia
Hawaii
Idaho
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Mexico
New York

Period
Beginning
1955
1950
1956
1936
1954
1946
1957
1945
1957
1944
1935
1945
1957
1950
1952
1958
1946
1950
1945
1946
1959
1957
1957
1949
1947
1939
1954

Number of
Administrative
Orders Issued
1
11
2
21
4
3
None
No Auth.
None
170
32
422
80
114
50
27
24
332
3
None
1
4
None
None
No Auth.
No Auth.
54

# of
Court
Cases
None
1
1
3
1
None
2
None
None
14
None
2
188
9
None
4
10
53
1
300
None
None
None
None
1
None
3

# of Cases
Successfully
Concluded
None
8
1
18
3
3
2
None
None
149
31
419
268
—

11
26
21
90
4
300
1
3
None
None
1
None
2

# of
Cases
Pending
None
3
1
3
1
None
None
None
None
16
None
3
116
1
39
1
3
28
None
None
None
1
None
None
None
None
1

Table 5—Continued

State
North Carolina
North Dakota
Ohio
Oregon
Pennsylvania
Rhode Island
South Dakota
Tennessee
Texas
Utah
Virginia
Washington
West Virginia
Wisconsin
Wyoming

Period
Beginning

Number of
Administrative
Orders Issued

1951
1939
1953
1939
1937
1926
1955
1947
1952
1957
194-8
1955
1932
1948
1957

None
No Auth.
53
58
1,766
'4
None
18
No Auth.
2
20
343
21
1,138
None

# of
Court
Cases
None
None
5
13
—

2
None
2
3
None
2
None
5
4
None

# of Cases
Successfully
Concluded
None
None
43
47
1,263
3
None
3
3
2
18
244
20
696
None

# of
Cases
Pending
None
None
7
477
477
None
None
None
None
None
2
99
1
442
None

"No reports were received from Alabama, Arizona, Arkansas, Illinois, New
Jersey, Oklahoma, South Carolina, and Vermont.
Source: Murray Stein, "Problems and Programs in Water Pollution," Natural
Resources Journal 2 (1962):388-415.
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Under Filipi's concerned leadership the state did
attempt to play a limited role in early abatement activity.
In November, 1953, Filipi announced that Omaha and nine
other Nebraska communities were in violation of the Federal
Water Pollution Control Act of 1948, and that the state was
charged with assuring compliance.

Filipi mentioned the

potential of a stronger federal role in a follow-up state
ment in June, 1954; but he did not mention publicly the
possibility of the state requesting a public hearing (the
initial federal compliance stage in 1954).
Thus, the lack of federal authority and the inability
of Nebraska to exercise its authority produced no forceful
abatement activity during this period.

Although both Omaha

and Nebraska were publicly chastised by Regional Director
Hopkins, neither Hopkins nor Filipi were in a position to
enforce their pronouncements.
Relative to other Missouri River cities at this time
Omaha's treatment facilities were extensive.

The Papio

Treatment Plant built in 1940 with WPA funds was serving the
"West Slope" (Southwestern Omaha).

The facilities were im

pressive for the times as they provided secondary treatment.
Too, the city had been using a huge incinerator (400 tons)
to dispose of solid wastes.

However, 80-90 percent of

Omaha's domestic effluents and 95 percent of the city's in
dustrial effluents were being discharged, untreated, into
the Missouri River.
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Omaha was not blind to the problem.

The Chairman of

the Omaha Sanitary Commission noted the developing problem
as early as 1948.

Again in 1952 the Commission cautioned

against the dumping of untreated sewage, as well as suggested
the desirability of an annual, predictable revenue source for
sanitary facility construction.

7

In response to the Sanitary Commission's recommenda
tion for a sewer use fee, the City Council retained the con
sulting firm of Henningson, Durham, and Richardson.

The

firm was contracted to report on the status of present sewage
facilities, suggest improvements to the present system, and
identify a means of funding such recommendations.
The firm's report was released in 19 53.

g

It recom

mended $15 million in improvements to the present system.
This included repairs of present sanitary and storm sewers
and a $3 million expansion and improvement of the Papio
Treatment Plant.

The report also detailed a six project

plan for up-dating and expanding the storm and sanitary
sewage collection system and the construction of two new
treatment plants.

Finally, the report suggested a sewer use

charge based on a flat fee for residential use and a water
fee for industrial users.
7•

Ibid.

8. Statement by Charles Durham, United States Public
Health Service, "Conference . . . First Session . .
op. cit., pp. 23-24.
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The Sanitary Commission approved the report and
recommended to the City Council an $.80 monthly residential
sewer use fee, and an industrial fee of $1.00 for every 500
cubic feet of water.

The Omaha City Council rejected the

report and it was not until December 19 55 that the Council
dealt with the sewer use fee issue again.
Henningson, Durham, and Richardson were again re
tained to examine financial alternatives, and for a second
time recommended a sewer use fee that was projected to raise
$800,000 annually.

The Council defeated the proposal, but

put it on a March 19 56 referendum ballot.

The above rates

were subsequently approved—three years after first being
suggested.^
Working under "guidelines" established by the "Com
prehensive Plan for the Missouri River Basin," Henningson,
Durham, and Richardson suggested the schedule indicated in
Table 6.

Although the guidelines called for state approval

of all plans by January 1, 19 57, only the Papio Improvement
was projected to meet the basin's comprehensive plans.

The

consulting firm was also authorized to prepare "Preliminary
Plans"--not design plans—for projects #1, #2, and #3.

(See

Table 6.)
Thus, by 1956 Omaha had established a financial
structure that would produce $800,000 annually, had adopted
9. "City Council Rejects Sewer Use Fee," Omaha World
Herald, December 18 , 1955.
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Table 6
Proposed Sewage Improvement Plan

Proj.
Project Name
No.

Latest Date
Prelim. for Completing
Plans
Final Plans5"
Contract

Papillion Creek
Plant Improvement

6-1-56

9-1-57

1-1-58

2

North Omaha
Interceptor Sewers

7-1-57

7-1-58

1-1-59

3

North Omaha
Treatment Plant

7-1-57

10-1-58

4-1-59

4

South Omaha
Interceptor Sewers
(all below Douglas
Street Bridge)

4-1-58

10-1-59

4-1-60

5

South Omaha
Treatment Plant

I

1

o
DC
1
1—i
1
o
—I

10-1-58

5-1-61

"Financial arrangements must be completed previous
to the completion of the Final Design Plans.
Source: Charles Durham of Henningson, Durham, and
Richardson Consulting Firm; in a presentation at "Conference
in the Matter of Pollution of the Interstate Waters of the
Missouri River--Omaha Area, First Session, June 14, 1957>"
(Washington: Government Printing Office, 1958), p. 26.

a six project improvement plan providing primary treatment
of all domestic and industrial wastes, and had completed
preliminary plans for two of the five projects.

The environ

ment in which they were completed was as significant as the
accomplishments themselves.

The mild federal and state

pressures and limited available sanctions suggest that
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at this time Omaha's accomplishments were indicative of some
degree of community concern.
Conference Activity
In 1956-1957 the tenor of federal water pollution
activity changed.

The 1956 amendments to the Water Pollution

Control .Act expanded federal jurisdiction and extended its
powers to initiate compliance activities, while in 1957 the
Surgeon General (Director of the United States Public Health
Service) was given initiating authority over all interstate
water pollution matters.
Soon after receiving this authority, federal offi
cials called a number of water pollution conferences.

In

1957-1958 four conferences were held concerning the lower
Missouri River basin cities of:

Kansas City and St. Joseph,

Missouri; Sioux City, Iowa; and Omaha, Nebraska.
First Omaha Conference
Three reasons were suggested for calling the first
Omaha water pollution conference (hereafter, Conference) on
June 1M-, 1957.

First, the 1956 amendments granted federal

authorities a stronger role in speeding up lagging abatement
activities.

As a result, eleven conferences were called

within the next two years (1956-1958).

One of those at the

Conference has speculated that this increased activity
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indicates a catching-up effort on the part of the federal
4- 10
government.
Second, health problems related to pollution neces
sitated a Conference.

Although a river the size of the

Missouri will clean itself naturally of a certain amount of
heavy solids, bacterial life continues to flourish when
nourished by untreated wastes.

This creates problems because

the Missouri is used as a source of drinking water by several
cities.

A municipal water treatment plant can treat water

successfully with a coliform count up to 20,000 parts per
100 milliliters.

Water polluted beyond this count must re

ceive increasing amounts of costly chemicals.

Data intro

duced at the Conference revealed the coliform count was
regularly over 50,000 parts per 100 milliliters.
Omaha's failure to meet a pre-Conference deadline is
the third reason suggested for calling the Conference.

An

agreement between Missouri River cities prescribed that
plans for abatement projects were to be completed by January
1, 19 57.

None of Omaha's five water pollution abatement

projects complied with that agreement.

(The Papio expansion

had already begun.)
Participants.

The 19 56 amendments required the

Conference to include representatives of the state agency
from which the pollution originated (Nebraska), all impacted
10.

T. A. Filipi, interview.
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states (Kansas, Missouri, and Iowa), the federal government
(Region VII representatives and the Administrator of the
Conference, Murray Stein), and guests of the conferees
(Omaha was invited by Nebraska).

Interestingly, neither

recreation interests nor the Omaha packers were invited or
attended the well-publicized sessions.

(See Table 7.)

When

asked why, several officials remarked that the Conference
was only an information session.

No one expected antagonism

rather Omaha was expected to spell out what it was going to
do and when.
Conference Issues.

Water pollution problems fall

into three non-mutually exclusive categories:
recreation, and aesthetics.

health,

The Omaha problem, at this

time, was clearly defined as a health-related problem by the
conferees.

Iowa, Kansas, and/or Missouri were required to

identify the particular pollution problem and the source of
that problem.

They were united in their perception of the

problem, and each documented clearly how the nutrious Omaha
effluents were raising the coliform count to dangerous level
at the municipal water intakes in various Missouri River
12

cities.

11. Ibid.; and Charles Geisler, Omaha Sanitary
Engineer, in a personal interview, July 13, 1971.
12. United States Public Health Service,
"Conference . . . First Session . . . , " o p . cit.. pp. 1317.
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Table 7
First Omaha Conference Participants
Mr. Murray Stein; Conference Administrator and Chief of the
Enforcement Section, Water Pollution Control Programs,
United States Public Health Service
Mr. Glen Hopkins, Regional Engineer, Region VI, United
States Public Health Service
Mr. T. A. Filipi, Director, Division of Sanitation, Nebraska
Department of Public Health
Mr. Paul J. Houser, Director, Division of Public Health
Engineering, State of Iowa
Mr. R. J. Schlickelman, Iowa State Department of Public
Health
Mr. James R. Harlan, Assistant Director, Iowa State Conser
vation Commission
Mr. Albert W. Happy, Chief Engineer, Division of Health,
State of Missouri
Mr. Jack Smith, Engineer in Charge, Water Pollution Control
Program, State of Missouri
Mr. Carl Hodgkinson, Water Pollution Control Program, Kansas
State Board of Health
Mayor John Rosenblatt, City of Omaha
Mr. Herbert Ulrich, Sanitation Engineer, City of Omaha
Mr. E. W. Woodbridge, City of Omaha Engineer
Mr. D. P. DeBord, Acting City of Omaha Engineer
Mr. Charles Durham, Consulting Engineer to City of Omaha
Source: United States Public Health Service, "Con
ference . . . , First Session . . ., op. cit. , pp. 1-2.
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Council Bluffs, Iowa was one of the cities most
directly affected.

One of Omaha's 28 sewer outfalls--the

Minne Lusa Outfall—was introducing raw sewage into the
river just upstream from Council Bluff's municipal water
plant.

Paul Houser, State Sanitary Engineer of Iowa, noted

that even with treatment, officials could not be totally
sure of the quality of drinking water, and with the contin
ued Omaha problem the drinking water situation was at best
marginal.
Atchison, Leavenworth, and Kansas City, Kansas, as
well as St. Joseph and Kansas City, Missouri, were also
experiencing high coliform counts.

Although the count was,

reduced at these downstream cities because of the river's
self-cleaning capacity, the coliform count was still three
to four times above acceptable levels.

This high coliform

level forced communities that were taking their drinking
water from the river to thoroughly treat the water with
expensive chemicals.
Each state also played rhetorical lip-service to the
potential for recreational development; however, at this
time recreational interests were not represented and serious
discussion on developing the river's recreational potential
did not develop.

The feeling was that the preservation of

water quality was predominantly tied to municipal water use.
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Recommended Steps.

When Iowa, Kansas, and Missouri

demonstrated the existence of a pollution problem, it was
the job of Nebraska—specifically Omaha--to either refute
the charges or agree to an abatement program.

The latter

course was chosen, and Omaha presented a detailed program
that on completion would treat all domestic and industrial
effluents.

The treatment was to reduce the coliform count

to an acceptable level.

At this point in time, acceptable

was being implicitly defined by the federal government as
primary treatment.

This was done by approving treatment

plant grant requests that provided only primary treatment
of effluents.
First, Omaha proposed the completion of the $3
million expansion of the existing Papio Creek Treatment
Plant.

The expansion not only would increase the capacity

of the plant to 2 5 million gallons of water per day, but
would allow it to treat adequately sewage from 100,000
people and one packinghouse located on the "West Slope" of
Omaha.

Completion of the project was expected in 1960.

(Table 6 will be helpful in relating these proposals to
their suggested schedules.)
The remaining four abatement projects were designed
to do two things: (1) intercept the 2 8 outfall sewers that
introduced raw sewage from Omaha's "East Slope" into the
River, and (2) channel effluents to two treatment plants.
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Successful completion of these projects would eliminate the
Omaha water pollution problem by reducing the River's coliform count.
The North Interceptor Sewer was designed to inter
sect with the outfalls north of the Douglas Street Bridge
and channel the effluents to a North Omaha Treatment Plant.
This $2.5 million project would eliminate the high coliform
count at Council Bluff's water intake station.
13
The third project, the North Omaha Treatment Plant,
would handle wastes channeled to it by the North Interceptor
Sewer.

The North Omaha Treatment Plant would also handle

the wastes of Carter Lake, Iowa, which is on the Missouri
River's western bank.
A fourth project was the $4.6 million South Inter
ceptor Sewer that would intersect with all outfalls south of
the Douglas Street Bridge and channel waste to a South Omaha
Treatment Plant.

The South Interceptor Sewer would collect

most wastes from the city's 19 livestock packinghouses.
However, at this time preliminary plans for both the South
Interceptor System and the South Omaha Treatment Plant (see
below) assumed extensive in-house control of grease and
paunch manure.

Neither system was planned, nor subsequently

13. The North Omaha Treatment Plant was subsequently
eliminated in post-Conference decisions. The decision was
made to transport wastes to a single plant, the South Omaha
Treatment Plant, which was renamed the Missouri River Treat
ment Plant.
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designed to handle the recognized large quantities of live
stock effluents.
Finally, an $8 million South Omaha Treatment Plant
was to be constructed to handle wastes from three existing
collector sewers and the new South Interceptor Sewer.

How

ever, previous sewage construction required this to be a
two-section plant--one to handle the South Interceptor Sewer
effluents, and another to handle existing collectors' wastes.
The project's total cost was to be $23 million.

Al

though some federal grants were anticipated, the restrictive
nature of the granting formula at this time, and the lack of
adequate federal funds determined that a large share of the
cost would have to be assumed by Omaha.

The city pledged

its $800,000 annual sewer fee as well as portions of the
city's general fund.

No funds from the state were expected

or pledged.
Federal and state conferees were pleased with the
thoroughness of the plans.

However, Kansas, Missouri, and

Iowa conferees asked that certain target dates be advanced.
Specifically, they expressed a desire for all final plans

14. The 1956 Amendments severly limited the federal
government's financial role: a grant ceiling of $250,000
per project; only $50,000,000 for the entire federal grant
ing pool; and prescriptions that 50 percent of the funds
were to go to communities of less than 125,000.
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to be state approved by September 1, 19 59, and all con
tracts awarded by January 1, 19 60.

Although Nebraska and

Omaha conferees expressed some doubts about this schedule,
there was general agreement that those target dates could
be met.
Accomplishments of the Conference were largely due
to the efforts of the federal Administrator, Murray Stein.
Stein was especially effective in maintaining control of
the proceedings as well as retaining a cordial atmosphere
He skillfully structured the issues for settlement and
kept the conferees regularly informed as to the implica
tions of their remarks.

One observer noted, "Stein made

the Conference system work.

He knew what he wanted and he

knew how to get it."
Although the conferees identified a specific prob
lem and approved an abatement plan and schedule, they
abdicated procedural decisions to Omaha and Nebraska
officials.

Neither federal nor state conferees paid much

attention to how Omaha was going to stop pollution.
Rather, their interest was when.

None of the conferees

perceived the unavoidable link between how something is to
be accomplished and when it will be accomplished.
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Post-Conference Period (1957-1964)
The post-Conference period was characterized by the
procedural decisions needed to carry out Omaha's abatement
program—preliminary plans, design plans, land acquisition,
and financial arrangements.

In Omaha these decisions were

exclusively the concern of the Omaha Sanitary Engineer, City
Engineer, Public Works Director, and Finance Officer.

There

was no indication of close state or federal scrutiny.
Each project involved individual technical decisions
but project decisions, in the main, were made in a "system
context."

Each decision was to some degree related to other

project decisions.

Although projects were distinct, finan

cial decisions were made within the context of all five
projects.

Schedule demands required a similar comprehensive

perspective.
The first post-Conference efforts dealt with the
Papio Treatment facilities which were underway before the
June Conference.

The Papio Treatment Plant expansion was to

improve—not extend—treatment facilities.

The Papio project

was to expand the collector system.and enlarge the treatment
facilities.
Several important Papio-related decisions were made
before the Conference.

The one year planning and acquisition

procedure was nearly complete by Conference time.

Final

design plans were due September 1, 1957, but they were not
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approved by the Nebraska Water Pollution Control Advisory
Council until early 195 8.
Too, the City announced at the Conference that the
newly approved sewer use fee was to be pledged in support of
$3 million in revenue bonds to be used to finance the Papio
expansion.

As a result, the Papio projects were completed

in mid-1960, somewhat behind the target date, but within the
four year projected plan.
A second project, the North Interceptor Sewer, was
planned initially to (1) intercept all outfalls north of the
Douglas Street Bridge and conduct the effluents to a North
Omaha Treatment Plant (Project #3); (2) intercept the Minne
Lusa outfall immediately above the Council Bluffs municipal
water intake plant.

Two peripherally related decisions

caused early "slippage" in the North Interceptor system
development.

Shortly before the June 19 57 Conference, the

consulting firm of Henningson, Durham, and Richardson sug
gested a change that would eliminate the North Omaha Treat
ment Plant by linking the North Interceptor Sewer with the
South Interceptor Sewer and treating all waste at the South
Omaha Treatment Plant.

The suggested change was presented

to the conferees but was little noticed.
Following the Conference, discussion of the change
continued between Henningson, Durham, and Richardson and
several city officials:

Herbert Ulrich, Omaha Sanitary
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Engineer; E. W. Woodbridge, Omaha City Engineer; and D. P.
DeBord, Acting Omaha City Engineer.

This discussion con

tinued until October 195 8, when a location for the South
Omaha Treatment Plant was selected that permitted an expan
sion of the plant from the original plans, thus

allowing

the elimination of the North Omaha treatment facilities.
The second decision causing slippage related to
financial arrangements.

A decision was made shortly after

the June 1957 Conference to present $8 million in general
obligation sewage improvement bonds to the voters.

The bond

would finance the North Interceptor system ($3.2 million),
the Minne Lusa Relief Sewer ($2.8 million) and storm sewers
($2.0 million).

The general obligation bond alternative was

necessitated by the previous decision to fund the $3 million
Papio expansion with the sewer use fee.

Thus revenue bonds

could not be used until the Papio project was paid off.
The April 1958 special election was the largest
special election in Omaha's history as nearly 71,000 citi
zens turned out to vote on 13 bond issues.

All the bonds

were general obligation, necessitating a higher property tax
if passed.

The 13 issues failed decisively, 17,206-51,666,

apparently the victims of a tax payers revolt rather than a
pro-pollution stand.

(See Table 8 for a complete breakdown

on water pollution-related bond issues.)
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Table 8
Omaha Bond Elections:
Date

Water Pollution Issues

Year

Project

Amount

Yes

No

1960

Collector Sewers

5-10-60

$ 3,000,000

38,431

21,596

1960

Missouri River
Treatment Plant

11-8-60

10,700,000

71,436

43,302

1962

South Interceptor Sewer

11-6-62

5,200,000

33,374

14,200

1966

Omaha's Support
of Pre-treatment
Plant

5-10-66

2,400,000

51,865

17,658

1958

Papio Expansion

4-8-58

3,000,000

17,206

51,666

1958

Papio Expansion

11-3-58

3,000,000

40,989

33,401

1969

Papio Expansion, 4-1-69
Secondary Treat
ment Program
(Interceptor and
Collector Sewers)

3,000,000

32,814

32,664

Source: Edwin Hewitt, Finance Director of Omaha,
Nebraska, personal interview, July 13, 1971.
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Rejecting bonds not only produced consternation
among federal, state, and local officials but also caused a
six month delay in financial planning.

In this interim,

local, state, and federal officials, and several local
groups cooperated in an "education program" to insure the
passage of the bonds in the November election.

The packing

industry and related packing unions were quick to participate
in the campaign once they realized that if the people did not
pay for the projects through municipal bonds, the packing
industry might have to "foot the bill."
The Omaha Chamber of Commerce organized summer boat
trips on the River to dramatize sordid conditions.

Federal,

state, and local officials warned of the implications of a
second defeat.

Glen Hopkins of the Public Health Service's

Regional Office in Kansas City publicly warned Omaha that
"excessive slippage" in the abatement program would result in
another Conference or Public Hearing. IS Hopkins mentioned
possible withholding of federal funds if local financing were
not arranged.

T. A. Filipi of the Nebraska Department of

Health also warned of possible federal and state sanctions.
Two important steps were taken by the State of Neb
raska in close cooperation with federal and local officials.
15. This threat became more viable with the Public
Hearing at St. Joseph, Missouri, and Sioux City, Iowa.
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In October, prior to the second bond election, the Nebraska
Department of Health suspended new hook-ups to the Omaha
sewage system, a ban tied directly to Omaha's pollution prob
lem.

On October 18, the Nebraska Water Pollution Council

approved two federal grants of $365,200 to Omaha for aid in
abating water pollution.

The grants were contingent on local

matching funds to be voted on November 30.

Thus both "the

stick and the carrot" were used to mobilize support.16
As a result the sewage bonds were approved in the
November 3 elections by a 40 ,989-3 3 ,4-01 vote.

(See Table 8.)

The vote was viewed by all concerned as a public vote or sup
port for Omaha's abatement program.

Subsequently, the sewage

expansion ban was lifted by the Nebraska Health Department,
and the $2 5 0,000 federal grant for the North Interceptor
sewer was approved.
Thus the financing of the North Interceptor Sewer and
the companion Minne Lusa Relief Sewer was completed in late
1958.

The project delay of six months was not critical, but

it did cause slippage in the planning stage of this as well
as subsequent projects.
Final design plans for the North Interceptor Sewer
were to be completed and approved by the Nebraska Water Pol
lution Control Council by July 1, 1958.

However, final plans

16. Unofficial statements and indications are that
Omaha officials did not completely disapprove of these
tactics.
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were not complete until August 1, 1959.
attributed to three factors:

The delay was

(1) the financial problem,

(2) the decision not to build the North Omaha Treatment
Plant, and (3) the decision to streamline the abatement
schedule.

Under pressure from conferees, Charles Durham,

consulting engineer, agreed to a design period of eleven
months; however, he expressed some doubts about the realism
*^
. 1 7
of the promise.
Resulting slippage also appeared in the construction
phase of the project.
at 18 months.

Construction time estimates were put

Although it was publicly stated that thirty

days of slippage had been built in, the desire to please
conferees again caused the schedule to be streamlined to an
unrealistic extent.

As a result, the North Omaha Interceptor

Sewer and Minne Lusa Relief Sewer were not completed until
late 1960—nearly six months behind schedule.
The six month slippage in project completion signi
ficantly affected only the Council Bluff problem.

Finishing

the project diverted wastes to below the Council Bluff muni
cipal water plant.

(The completion of this phase of the

program had little effect on other downstream problems.)
Having eliminated the North Omaha Treatment Plant,
the next water pollution abatement project was the South
17. Charles Durham, in United States Public Health
Service, "Conference . . ., First Session . . .," op. cit.,
pp. 35-38.
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Interceptor Sewer.

The South Interceptor was to intersect

all outfalls south of the Douglas Street Bridge and then
channel the effluents to the Missouri River Treatment Plant-formerly the South Omaha Treatment Plant.

Under revised

plans, the South Interceptor system would also connect to
the North Interceptor system, transporting wastes from North
Omaha and Carter Lake, Iowa to a South Omaha Treatment Plant.
Because of the proximity of the livestock industry,
the South Interceptor System—including the existing Monroe
Street sewer--was to handle, in gallons of water treated,
approximately 50 percent of the effluents but about 70 per
cent of the actual wastes.

Thus the development of the South

Omaha system had immediate impact on the city's largest pri
vate polluters—nineteen livestock packers.
Henningson, Durham, and Richardson's preliminary
plans called for the removal of large amounts of paunch man
ure and grease within the packing houses.

With inhouse re

moval, it was projected that the South Interceptor system
could tie directly into the packers' effluents.

Without

such inhouse operations grease and paunch manure might ac
cumulate in the sewers causing shutdown of collector lines
as well as problems in the treatment process.
The abatement schedule called for design approval by
September 1, 1959 and the awarding of contracts by January 1,
1960.

Because of planning modifications (the elimination of

the North Omaha Treatment Plant and the bond issue defeat)
and the six month slippage in construcing the North Inter
ceptor project the final design plans were not readied by
the City until June 30, 1960--nine months late.
Modifications caused by eliminating the North Omaha
Plant were minor—a connector unit between the South and
North Interceptor Systems and construction of larger pipes.
The systems' length, quantity of wastes, and topography
necessitated pump stations to speed the flow of the efflu
ents; or else significant amounts of solid waste would
settle out in the sewage lines.
Although slippage and design modification of the
North Interceptor system had minimal effects, the major
problems with the South Interceptor system were financial.
The abatement schedule called for contracts to be awarded
April 1, 1960, and financial arrangements should have been
settled six weeks to two months earlier.

However, general

obligation bonds to finance the project were not put to the
voters until May 15, 1962-~over two years behind schedule.
Financing the project was delayed by a city charter
restriction setting the city's bonded indebtedness at no
more than 7 percent of assessed valuation of tangible (real)
property within the city.

In late 19 59 the city began plan

ning for a November 1960 bond election that would request
$13.5 million in general obligation bonds to finance both

64

the South Interceptor Sewer ($4.7 million), and the Missouri
River Treatment Plant ($8.8 million).

However, design plans

completed in early 1960 put the revised cost at $15.4 million.
Although the difference was a small amount, it
brought the total above the debt limit.

(At the time the

city could issue a maximum of $13,578 million in general
obligation bonds.)

The debt limit would have been sufficient

for original cost estimates, but new estimates overran the
limit.
In early 1960, then, the city was faced with a
dilemma.

The Conference approved abatement schedule called

for imminent awarding of contracts for the South Interceptor
Sewer and the Missouri River Treatment Plant, but the city's
debt limit prevented levying sufficient general obligation
bonds, and the decision to fund the Papio Expansion with the
sewer use fee eliminated the possibility of revenue bonds.
Charles Geisler (Sanitary Engineer), Edwin Hewitt
(Finance Director), and George Fisher (Public Works Director)
suggested that the Council refer $10.7 million needed for
the treatment plant to the people in November.

They rea

soned that the 24 month construction time would allow the re
scheduling of the South Interceptor project without jeopard
izing the schedule significantly.

They argued that this was

actually an improved schedule because the South Interceptor
would have been on line nine to twelve months before the

treatment plant was operative.

Secondly, they suggested the

Omaha City Council request from the Nebraska Water Pollution
Control Council and the Public Health Service a three year
extension — until 1963--in awarding contracts for the South
Interceptor system.

Because of the rate of bond retirement,

such an extension would allow a $5.2 million bond election
in mid-1962.
The City Council and the Nebraska Water Pollution
Control Council approved the suggestion and forwarded the
request to Glen Hopkins at the PHS Region Office.

The

federal government reluctantly granted a two-year extension
but withheld the $250,000 federal grant for the nearly com
pleted North Interceptor.

Mayor John Rosenblatt accepted

the two-year extension with the grant restriction.19
On May 15, 1962 the City of Omaha successfully held
the $5.2 million bond issue mentioned above.

(See Table 8.)

Officials could now proceed with awarding contracts in late
July.

But the 18 to 20 month construction period did not

allow the South Interceptor to go on line until the spring
18. To be sure, there were doubts at the state
level. Harold Stein of the Nebraska Water Pollution Control
Council remarked that he saw this as a stalling tactic in
anticipation of larger federal grants pending in Congress.
19. Federal grants are generally paid on a pro
rated basis. Twenty-five percent of the grant is paid with
completion of 50 percent of the project. The full grant is
paid only when the project is operating. Edwin Hewitt,
Omaha Finance Director, in a personal interview, July 13,
1971.
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of 1964, and its delay was most abusive of the abatement
schedule; it was put on line over two years late.

However,

like the smaller slippage in the North Interceptor project,
the two year delay was not too critical.

Both interceptor

sewer projects were collector systems, not treatment facili
ties.

Only the completion of the Missouri River Treatment

Plant could significantly alter the pollution impact on
Kansas and Missouri cities.
The Missouri River Treatment Plant was placed last
as a function of technological logic, not priority.

It was

the only facility — aside from the Papio Expansion—altering
the quality of effluents.

Once in operation, all Omaha

sewage would receive primary treatment to reduce the River's
coliform count to an acceptable level.
The revised plan provided for an expanded twosection treatment facility.

The north section was to treat

separately all waste brought through the North and South
Interceptor Sewers.

The south section of the plan would

treat waste, from existing sewers:

the Monroe Street Sewer,

the Y Street Sewer, and the South Omaha Sewer.

Although

each section would roughly share the load of 72 million gal
lons of water per day, the south section carried the main
industrial burden.
The 1957 abatement schedule contrasted with actual
completion dates for the Missouri River Treatment Plant is
noted below:
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Abatement
Schedule

Project
Accomplishment
Date

State Approval of
Final Design Plans

Sept. 1, 19 59

Feb. 2 0, 19 61

17

Contracts Awarded

Jan. 1, 19 60

March 19 61

14

Construction Time

24 months

39 months

29

Completion Date

Jan. 1, 1961

July 1, 1964

Two reasons account for the slippage:

Delay
(in mo.)

previous plan modifi

cations and the South Interceptor decision.
First, the decision to eliminate the North Omaha
Treatment Plant caused small plan modification in both North
and South Interceptor systems, but major modifications in
the South Omaha Treatment Plant.

The Missouri River Plant

was redesigned to handle all of Omaha's East Slope waste.
Although the modifications caused no serious difficulties,
there was a six month delay to redesign the treatment
facilities.^
The slippage in the North Interceptor project was
extended to all subsequent projects including the treatment
plant.

Because of the limited resources of both the consult

ing agency and the city's staff, delays in completing one
project were passed on to subsequent projects.
The second reason for slippage involved the previous
ly discussed South Interceptor Sewer decision.
20.

Charles Geisler, interview.

Faced with a
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debt ceiling, the city decided to fund the treatment plant
project before the South Interceptor project.

The result

was voter approval of a $10.7 million bond issue in November
196 0.

However, the decision to delay the financing and

subsequent construction of the South Interceptor meant that
Omaha's' entire abatement program would be delayed until the
South Interceptor was completed.
The treatment facility was completed after the
interceptor project.

It was reported that construction of

the treatment facilities proceeded slower than anticipated
because of the progress of the interceptor system.

Inasmuch

as the South Interceptor had been re-targeted for the
spring of 1964, construction work on the treatment facility
was correspondingly adjusted.9i
Thus, the $2 3 million, seven-year pollution abate
ment program seemingly had been completed when the Missouri
River Treatment Plant went "on line" July 1, 1964.
bad dream, the plant was immediately shut down.

As in a

Because of

excessive amounts of paunch manure and grease coming from
19 Omaha packers, the south inlet of the Missouri River
Treatment Plant was immediately clogged.
Less than three weeks later, a second session of
the water pollution Conference was called.

21.

Ibid.
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Second Omaha Conference
The Conference was convened July 21, 1964 to resolve
major problems that had arisen in the execution of Omaha's
abatement plan.

(For progress by other Missouri River

cities see Table 9.)

The inoperable Missouri River Treat

ment Plant was the major problem delaying Omaha's water
treatment program.

If the plant's treatment facilities

could not be used, Omaha would have spent over $2 3 million
to collect waste from 2 8 outfalls and dump it still untreated
from two outfalls.

This situaLron was acceptable neither to

the state conferees nor the federal officials.

Therefore,

the second session of the Conference was convened by federal
Conference Administrator, Murray Stein.
Participants.

Representatives of the participating

states, the State of Nebraska and its guest (Omaha) were also
present.

Because of the specific nature of the problems to

be discussed two other groups were represented:

recreational

interests, and the Omaha packing houses.
The four major national packers operating in Omaha
(Wilson and Company, Swift and Company, Cudahy Meats, Inc.,
and Armour) were represented by Omaha attorney Yale C.
Holland; the fifteen small independent packers retained E.
Bruce Meir of Kirkham, Michaels and Associates, an engineer
ing consulting firm; and Charles W. O'Rourke, Omaha attorney,

Table 9
Status of Treatment Facilities as of July 21, 1964
Community and Treatment Facility

Status of Construction

Type of Treatment

Blair, Nebraska
Omaha, Nebraska
Papillion Creek
Missouri River Treatment Plant
Council Bluffs, Iowa
Carter Lake, Iowa

Completed, 1959

Primary

Completed,
Completed,
Completed,
Completed,

Ralston, Nebraska
Millard, Nebraska
Bellevue, Nebraska
Glenwood, Iowa
Plattsmouth, Nebraska
Nebraska City, Nebraska
Peru, Nebraska
Rockport, Missouri
Tarkio, Missouri

Completed, 1962
Completed, 1964
Completed, 1962
Under construction
Completed, 1962
Completed, 1964
Completed, 1936
Completed, 1962
Completed, 1959

Secondary
Primary
Primary
(See Mo. River
Treatment Plant)
Secondary
Secondary
Primary
Secondary
Primary
Primary
Secondary*
Lagoon
Lagoon

1960
not in operation
1963
1963

"Needs remodeling.
Source: United States Public Health Service, "Conference in the Matter of
Pollution of Interstate Waters of the Missouri River-Omaha Area, Second Session,
July 24, 1964" (Washington: Government Printing Office, i966)» P« 24.
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represented the Union Stockyards Company of Omaha.

22

The

packers were particularly concerned because the treatment
plant's breakdown was caused by excessive amounts of grease
and paunch manure coming from the packing houses.
Recreation interests were represented because of a
recent concern with developing the recreational potential of
the river; i.e., boating, fishing, and second homes.

They

were represented by Leslie Carr, Nebraska City Boat Chair
man, and Glenn R. Foster, Nebraska Game, Forestation, and
Parks Commissioner.

They voiced strong concern about the

industrial favoritism they perceived in the first session of
the Conference. 9 3
The earlier 1957 Conference was a broad, general
fact finding session".

The problem was identified and abate-

ment procedures approved.

The presence of packinghouse and

recreation interests at the 1964 Conference signified more
specific dimension to the proceedings.
22. As of July 24, 1964 the following independent
packers were in operation: B. Rothschild and Co., Cornhusker
Packing Co., Eagle Packing Co., Greater Omaha Packing Co.,
John Roth and Sons, Kingan Division of Hygrade Foods, Midwest
Packing Co., Nebraska Beef Co., Omaha Packing Co., O'Neil
Packing Co., R and C Packing Co., and the Union Packing Co.
Unless otherwise noted, "Packers" will refer to the nineteen
Omaha packers in toto.
23. Statements by Leslie Carr and Glenn R. Foster,
United States Public Health Service, "Conference in the
Matter of Pollution of the Interstate Waters of the Missouri
River-~Omaha Area, Second Session, July 21, 1964" (Washing
ton: Government Printing Office, 1966)> PP* 239-249.
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Conference Issues.

The Conference was dominated by

a concern for getting the Missouri River Treatment Plant on
line.

As part of this general problem, three specific issues

were identified:

the continued high coliform count at sev

eral Kansas and Missouri municipal water plants; greaserelated shutdowns, at the St. Joseph, Missouri water plant;
and the excessive amounts of grease and paunch manure that
were still interfering with the Omaha treatment facilities.
Although the coliform counts at all River cities
continued to be unsatisfactory, the conferees seemed less
concerned with the problem than previously.

One conferee

suggested that this attitude was due both to improved water
24
treatment methods and to preoccupation with other issues.
St. Joseph, Missouri introduced a related but distinct prob
lem.

The excessive amounts of untreated grease were not

completely settling out before reaching the St. Joseph water
intake station (175 river miles away).

As a result, filter

grids at the plant were clogged by grease balls.
The major issue, however, was "who was responsible
for removing the paunch manure and grease clogging the Missouri River Treatment Plant?2 5
24.

Conferees quickly recognized

T. A. Filipi, interview.

25. Paunch manure is the undigested food in the
cow's stomach when it is slaughtered. There is little
economic incentive for inhouse removal of the paunch because
it is nearly worthless for even by-products.

that until this situation was resolved all other pollutionrelated problems would continue.
Initial plans called for inhouse removal of the
wastes.

Henningson, Durham, and Richardson had designed the

Missouri River Treatment Plant with a capability of treating
20,000-25,000 pounds of grease per day; however, the packers
were introducing nearly 100,000 pounds of grease per day
without inhouse treatment.

26

A discussion between the packers and Paul Bolton of
the consulting firm had centered on the city's plan to build
the treatment plant and on the necessary inhouse removal required by the plant's design.27

As late as 1962, Public

Works Director, George Sumner, indicated that all concerned
expected the packers' to comply with design plans for a limit
of 20,000 to 25,000 pounds of grease to enter the treatment
system.

Shortly thereafter, however, the packers approached

the City Council with an alternative proposal.

28

26. Henningson, Durham, and Richardson, "Interceptor
Sewer and Sewage Disposal, City of Omaha," Report done for
the City of Omaha, 1958.
27. Evidence of the meeting was substantiated by
Charles Geisler, Omaha Sanatary Engineer, upon referring to
several letters in his possession, in a personal interview,
July 13, 1971.
28. Statement by George Sumner, United States Public
Health Service, "Conference in the Hatter of Pollution of the
Interstate Waters of the Missouri River--Omaha Area, Second
Session, July 21, 1964" (Washington: Government Printing
Office, 1966), pp. 126-129.
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Omaha packers agreed to pay for the operation of a
central pre-treatment plant for packinghouse wastes, provided
the city built the plant.

The proposal suggested that a cen

tral treatment facility which would incinerate the paunch and
grease would be not only more economical for the packers but
more aesthetically pleasing than hauling 300 wet tons of
paunch manure through the city on a hot summer day.

They

also suggested that the plan might provide a "better atmo
sphere" for several packers who were thinking about leaving
Omaha.29

In one observer's opinion, "The packers put the
30
crunch on and the Council caved in."
The exact time the alternative was accepted is not
clear.

T. A. Filipi knew nothing about the change in plans

until February 14, 1964.

At that time, Filipi received a

request for an extension to reconsider the city's inhouse
31
removal plans.
The Public Health Service was informed a
month later, three months before the Missouri River Treatment
Plant was to go into operation.
Omaha had by then designed and built a $10.7 million
treatment plant plus $13 million in collector sewer lines
that were unable to treat paunch manure.

Four months before

the plant was to be operational the city changed its mind
29.

Paul Bolton, ibid., pp. 126-133.

30.

Edwin Hewitt, interview.

31.

T. A. Filipi, interview.
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about requiring inhouse removal of paunch manure, and re
quested an extension in their schedule to reconsider alter
native methods of removal.
Omaha's Alternative Plan.

Omaha Public Works

Director George Sumner presented the alternative plan to the
Conference.

A paunch removal facility would be constructed

near the Missouri River Treatment Plant.

The plant would

remove paunch from packer effluents before they were intro
duced to the municipal treatment plant.

Paunch and any

excessive grease that could be removed would be dried and
incinerated.

The concept was unique; similar facilities in

the river area used inhouse removal-^
The proposal called for the city to construct a $1.5
million pre-treatment facility and pressurized collector
sewers.

The packers would then insure the operation of the

plant by paying a surcharge to their sewer use fee of 10
cents a head of slaughtered cattle.
The proposed pre-treatment plant was to take two and
a half years to design and build.
plans would be ready in a month.

Sumner said preliminary
With Council approval (and

funding), the design plans could be submitted in six months;
actual construction was to take 18 months, and December 15,
1966 was set as the target date for completion.
32. Ibid.; and statement by Arthur R. Meek, Mayor of
St. Joseph, Missouri, United States Public Health Service,
"Conference . . . Second Session . .
op.' cit. , p. 107.
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Several conferees objected to the proposal.

They

took issue with the desirability of introducing large amounts
of paunch and grease into a sewer.

Similar procedures in

other cities had produced heavy paunch settling out in the
sewers.

Paunch was then flushed out during storm periods

when waste water by-passes the treatment plant.

Paunch was

then introduced untreated into the river. 3 3
Other objections were of a more general nature.
Several expressed displeasure with Omaha's revision of the
inhouse removal agreement.

As they pointed out, the decision

was not made public until the treatment plant was nearly com
plete.

The revision was bad both in terms of abating pollu

tion and in utilizing newly constructed collector and
treatment facilities.

Finally, there were doubts and con

fusion about Omaha's proposed method of financing—a leasepurchase agreement.
However, all conferees reluctantly agreed to the
extension.
ing:

Conferee J. L. Hayes of Kansas conceded by say

"We feel a little reluctant about it, but there doesn't

seem to be much alternative to accepting this approach."

3 4-

Murray Stein noted:
In developing any recommendation, we (federal govern
ment) have long held that it is not the function of
33.

Hurray Stein, ibid., pp. 168-177.

34. J. L. Hayes, State Sanitary Engineer of Kansas,
ibid., p. 2 88.
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the Federal Government to direct a state, munici
pality or anyone else, or tell them How to accomplish the result. This is a state and local matter.
Thus, the Omaha revision and time extension was
granted.

However, the conferees asked that the north sec

tion of the plant treating mostly domestic wastes be put on
line as soon as possible.

Conferees requested Omaha to im

prove its grease skimming operations by which 5,000 pounds
of grease were being skimmed per day.

Finally, a technical

committee composed of conferees or their designates was
established to consult with city and state engineers, meat
packers, and others.
Post-Conference Period (1964-1967)
The second Conference's main concern was the shut
down of the Missouri River Treatment Plant.

Another issue

was the excessive amount of grease being put into the Mis
souri at Omaha, an amount so heavy that it clogged St.
Joseph's water works.
Omaha offered a long range program for abating the
grease problem through the construction of the pre-treatment
plant.

Conferees sought an immediate interim plan that

would, at least, modify the present grease problem.

In re

sponse, Omaha noted it planned to expand their grease skim
ming operations--then extracting 5,000 pounds per day-~and
to adopt a new industrial waste ordinance.
35.

Murray Stein, ibid., p. 45.

Colonel Sumner,

(Emphasis added.)
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Public Works Director of Omaha, reassured the conferees that
temporary grease removal operations would begin immediately.
However, no significant improvement in the grease
situation had occurred by February 1965, six months after
the Conference.

Therefore, the first of two evaluation
QC

meetings concerned with the grease problem was held. °

The

Technical Committee reported to the conferees than an aver
age of 105,410 pounds of grease per day, mostly a product of
Omaha's outfalls, was passing the St. Joseph water intake
plant.

Thus, the Technical Committee recommended to the

conferees that Omaha both (1) install'temporary grease re
moval facilities by July 1, 1965, and (2) pass a strong city
ordinance requiring inhouse removal of grease.

Such action

should result in an upper limit of 22,000 pounds of grease
per day--the projected capacity of the Missouri River Treat
ment Plant.

The conferees accepted the recommendations.

In response to the Conference the City Council, on
May 5, 1965, approved an Industrial Waste Ordinance granting
discretionary authority to the city's Sanitary Engineer to
limit the amount of grease effluents from industrial sources.
The Sanitary Engineer could invoke an industrial surcharge,
q rj

revoke sewer permits and/or levy a $500 fine.
36. It was decided to handle these meetings as part
of the post-Conference period because of their specific
nature.
37. "Council Acts to Cut Down on Pollution,"
World Herald, May 5, 1965.

Omaha
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However, an apparently strong ordinance was weakened
to meet objections from the packers:

the amount of grease

was amended to allow 143 parts per millimeter—higher than
federal and state standards; and discretionary powers com
bined with the influence the packers wielded prevented its
strict enforcement.
Under continuing federal and state pressure for
grease reduction the city passed yet another ordinance in
August 196 5 requiring a certain percent of inhouse removal.
The packers were given until September 25, 1965 to comply.
Supporting this regulatory legislation, Mayor A. V. Sorenson
publicly stated that the city might reconsider its obliga
tions to the packers.

He noted that though the city owed

much to the packers the city and its public had embarked on
a $30 million water pollution abatement program to clean up
after the packers.

38

This legislation and public commentary was symbolic,'
however, as they were directed as much at the state and
federal conferees, as to the packers.

The legislation was

lax, weak in terms of standards, and not enforced consistent
ly by the city.
Also in response to the conferees proposal, the
Nebraska Water Pollution Control Council, on March 19, 1965,
38. "Sorenson's Waste Disposal Ideas Bring No
Comments," Omaha World Herald, October 5, 196 5.
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ordered the city to begin extensive grease skimming opera
tions.

However, it was not until a second evaluation

conference was called on March 29, 1966 that significant
progress was made in grease skimming operations.

Prior to

the Conference, the packers were removing inhouse approxi
mately 10,000 pounds of grease per day.

Another 2500 pounds

were being removed at the Monroe Street outfall by private
concerns.
Following the second "Evaluation Conference" packers
increased their efforts to 30,000 pounds per day, and the
city re-negotiated the Monroe Street operations with A-Z
Products, Inc. of Sioux City, Iowa to increase their skim
ming.

Thus, by 1966 about 40,000 pounds of grease were being

skimmed per day.

However, 6 0,000-70,000 pounds per day con

tinued to flow into the Missouri River.

To remove this sig

nificant remainder demanded the activation of the Missouri
River Treatment Plant and the pre-treatment plant.
Pre-treatment Plant Activities.

Although grease

skimming activities eventually proved quite successful, they
were proposed as a stop-gap measure.

Omaha was introducing

over 100,000 pounds of grease and 300 wet tons of paunch
manure into the Missouri River a day.

At peak operation

grease skimming was removing 40,000 pounds per day, and no
paunch manure.

The problem could not be resolved with such

temporary measures.
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The city had proposed a pre-treatment plant that
would remove and incinerate paunch.

Removal of paunch would

allow the south inlet of the Missouri River Treatment Plant
to operate.

The treatment facilities would be capable of

removing nearly half of the grease effluents, leaving 3 0,000
to 40,000 pounds untreated.
The city had established a two-year schedule for
planning, financing, and construction of the pre-treatment
plant.

The preliminary plan, to be submitted September 11,

1964, was not received by the Nebraska Water Pollution Con
trol Council until November 11, 1964.

The target date of .

November 1, 1964 for completing financial arrangements was
also not met.
Because of excessive slippage and interim grease
problems, an evaluative meeting was called for February 11
and 12, 1965 for all conferees.

Conferees were principally

concerned with the continued grease problem.

In addition,

they extended the financing date for the pre-treatment plant
to July 1, 1965, so long as the December 15, 1966 completion
date was not compromised.
Omaha's financing plan for the pre-treatment plant
was innovative--at the time--for such facilities.

A non

profit corporation was to be established to sell bonds for
the construction of the pre-treatment plant.

In addition,

the city proposed a "lease-purchase" arrangement whereby it
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would lease the plant from the non-profit corporation and
eventually assume title after the bonds were retired.

This

approach was necessitated by the poor "credit rating" and
on

extended bond obligations of the city.
Chairman Stein warned of two possible problems that
might affect Omaha's decision to use a lease-purchase
financing arrangement.

Stein noted first the possiblity

that Omaha's Pollution Control Corporation (OPCC) might not
be eligible for a federal grant.

Second, he questioned

whether the OPCC bonds would be tax-exempt (as municipal
bonds are).

Both questions — especially the latter—were to

play significant roles in delaying the pre-treatment facil
ity.

However, Stein and the other conferees continued their

hands-off posture in procedural questions.
Following the Conference, the city advertised for
bids for the paunch removal-incineration project and re
ceived—none!

Excuses given were the novel and subsequently

dubious finance plan that had not been completed, as well as
40
a controversial six-month operation guarantee clause.

Thus

by September of 1965 Omaha had not started construction on
the pre-treatment plant, and the lease-purchase method of
financing was still stalled awaiting an Internal Revenue
Service ruling.
39.

Edwin Hewitt, interview.

40.

Ibid.
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In late 1965, the IRS advised Omaha to incorporate
the Omaha Pollution Control Corporation with specific corpo
ration guidelines and rules.

Incorporation, IRS suggested,

would aid in its ruling on the tax-exempt bonds.

On March

29, 1966 the Omaha Pollution Control Corporation was estab
lished as a non-profit organization with authority to issue
tax-exempt revenue bonds for the elimination and abatement
of water pollution.
The city then proceeded with a $2.4 million general
obligation bond election on May 10, 1966, pledging $1.2
million to the OPCC to aid the pre-treatment plant's con
struction.

General obligation bonds were imperative, for

the Federal Water Pollution Control Administration had ruled
that the full faith and credit of the city must be behind
OPCC if it were to be eligible for federal water pollution
41
grants.

Because of the obvious significance of the vote,

packers, unions, the Omaha World Herald and the Chamber of
Commerce were mobilized to support the bond issue.
sult was an overwhelming victory.
election also

(See Table 8.)

The re
The bond

released $600,000 in authorized interceptor

sewer grants.
4-

42

41. Murray Stein, Omaha Conference Administrator,
personal interview, January 15, 197 2.
42. The FWPCA had ruled that the interceptor would
not be considered in "full operation" until the treatment
plant was in full operation.
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Just prior to the bond election, the city and OPCC
began negotiating with prospective engineering companies
about the pre-treatment plant.

Carver-Greenfield Company of

Summitt, New Jersey, had developed and patented a process
whereby both grease and paunch could be removed from indus
trial effluents, treated, and sold for a profit.

Although

43
the concept had not been used, it was technically sound.
Negotiations continued through the summer and by
October they had reached the contract stage.

The city, re

quired to advertise for bids, received four days before final
signings were to take place sketches of an alternative plan
from Farm Material Process Company of Dakota City, Nebraska
(Farmat).

Farmat had been experimenting with a new process

in Dakota City since February 1964 in which 110 wet tons of
paunch a day were handled, whereas Omaha's packers were pro
ducing 300 tons.
43.

Charles Geisler, interview.

44. At this time the Farm Material Processing Com
pany (Farmat) was servicing the following packing houses:
Sioux City Dressed Beef, Armour and Co., and New Iowa Beef;
all in Dakota City, Nebraska. The Farmat process begins in
side the packinghouses where paunch is deposited into a con
veyor. It is then transported to an outside collection
center from where it is taken away in a covered truck. The
trucks carry it to a processing plant where some moisture is
removed with a press. The paunch is then put under 35 0 de
grees heat for 45 minutes. The result is a dried paunch
that is combined with corn, milo, hay, protein and other
minerals for animal feed.
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Contract signings were delayed four weeks to allow
the company to submit a proposal to city officials for study.
A week before the November 15 decision date Public Works
Director William Korbitz issued a ten page report concerning
the alternative proposals.
His report favored the Carver-Greenfield proposal,
noting four reasons for his decision.

First, Farmat in

sisted on an "out-clause" whereby it could stop the removal
process on its initiative.

Secondly, the lack of detail in

the Farmat plan not only would require more time for state
approval, but hindered a full comparison with the more
familiar Carver-Greenfield treatment process.

Third, Farm

at's Dakota City operations had not shown a capability for
handling the large quantities of paunch generated in the
Omaha operation, while the Carver-Greenfield process did.
Finally, the Carver-Greenfield proposal would remove both
paunch and grease, thus solving both the paunch and the
45
nagging grease problem.

On the basis of this report the

City Council unanimously approved the Carver-Greenfield
proposal.
On December 1, 1966 contracts between the city, OPCC,
the packers, and Carver-Greenfield were signed.

The agree

ment called for a $6.7 million pre-treatment and processing
45. "Waste Plan Lacks Detail," Omaha World Herald,
November 8, 1966.
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plant in which all paunch and 40-50,000 pounds of grease
would be removed per day.

Included were 15 miles of con

nector sewers from the 17 packers1^ to the treatment plant.
The project was to be jointly financed.

The city

agreed to purchase the treatment facilities over a twenty
year period by paying OPCC's annual payment on the $5.5
million revenue bond.

Subsequently, the city leased the

project to Carver-Greenfield which anticipated sufficient
revenues to retire the bonds.

The city also contributed

$1.2 million in bonds as a symbolic gesture indicative of
its full backing of the project.

The packers agreed to pay

from 7 to 10 cents a head for their portion of the mainte
nance and operation of the plant.

The exact figure would

depend on the profits Carver-Greenfield would derive from
the sale of the grease and paunch.
No matter how impressive these developments, con
ferees noted the lack of progress in building the pretreatment plant.

On December 15, 1966 (the date of .

scheduled completion) bids had not been accepted, financing
continued to be a question mark, and construction plans were
not in sight.

As early as October 14, 1966, in anticipation

of "excessive slippage," the Water Pollution Control Boards
46.
Two independent packers did not participate.
Cudahy had made plans to discontinue their beef processing
operation, and Kingman Division of Hygrade Foods were making
plans for an independent removal operation.
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of Missouri, Iowa, and Kansas had requested that the Secre
tary of Interior call a Public Hearing.

Following the pass

age of the December target date, Jack Smith of the Missouri
Water Pollution Control Board sent a second letter requesting
a Public Hearing.47

Thus, the xmpressive agreements of

December 1, 1966 were considered insufficient by other
conferees.
Third Omaha Conference
In response to the request for a Public Hearing, a
fifth session of the Conference was called March 8, 1967.
Continued excessive levels of grease and paunch, plus "slip
page" in the abatement schedule prompted the meeting.

The

target date of December 15, 1966 had passed without any
significant progress in making the Missouri River Treatment
Plant operational.
Participants.

The number of "recreational interests"

at the Conference increased.
represented by:

Recreational interests were

Lorin F. Otto, Corps of Engineers; James

Coats, Nebraska Bureau of Sports Fisheries and Wildlife; Ivan
Haychausen, Nebraska Fishery Biologist; James W. Bowman,
Bureau of Reclamation; and Nelson Murdock, National Park
47. Statement by Jack Smith, Federal Water Pollution
Control Administration, "Conference in the Matter of Pollution
of the Interstate Waters of the Missouri River--Omaha Area,
Fifth Session, March 3, 1967" (Washington: Government Print
ing Office, 1968), p. 35.
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Service.

Regular state and federal conferees were present,

48
with the exception of the Omaha packers.
Conference Issues.

Conference positions toward the

issue of Omaha's abatement efforts became at once clear.
Iowa, Kansas, and Missouri requested that Chairman Stein ask
the Secretary of the Interior to call a Public Hearing.

The

excessive slippage witnessed after the first two Conferences,
and Omaha's failure to come close to the December 15, 1966
target date were evidence of the city's bad faith and
"footdragging."
Omaha and federal representatives suggested that a
49
Public Hearing would delay the proceedings.
Omaha confer
ees pointed to the December contract signings, the improved
grease skimming operations, and recent state approval of
preliminary design plans done by Kirkham, Michaels and
Associates, March 1, 1967.

They also noted the following

revised schedule:
May 20, 1967...Final design plans
July 1 , 1967...Advertise for bids (no mention of
financing date)
May 1 , 1968....Completion of the plant
June 1, 1968...Full operation
48. Their absence was not significant as the major
issue was whether to hold a public hearing or to grant an
extension to complete bringing the Missouri River Treatment
Plant on line.
49.
Murray Stein, Federal Water Pollution Control
Administration, "Conference . . . Fifth Session . . .," op.
cit., pp. 44-45.
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State conferees remained skeptical.

A compromise

amendment was proposed by Region VII Director, Herbert C.
Clare.

He suggested the acceptance of the Omaha schedule

with the stipulation that "extensive" slippage in the sched
ule would warrant a Public Hearing.

All conferees concurred

with the compromise
Although the Conference provided further stimulus to
Omaha, the immediate key to progress rested neither with
Omaha, the packers, nor the Federal Water Pollution Control
Administration (FWPCA).

The entire program awaited the

long-delayed Internal Revenue Service ruling on the taxexempt status of the revenue bonds.

According to Omaha

Finance Director, Edwin Hewitt, "The difference (in interest)
between tax free and non-tax free bonds is about 2-3%.
51
$6 million this means about $500,000 to the city."

On

In July 1967 the IRS ruled favorably on the bonds.
Minor changes in the corporate structure were required, and
the ruling was specifically for only the first issue of
bonds.

OPCC planned to divide the sale as construction

needs arose.

However, the decision was easily accommodated

by signing new corporate contracts and selling the $5.5
million bonds simultaneously.
50.

Ibid., pp. 50-56.

51. Murray Stein, personal interview, January 15,
1972; and Gene Jordan, Omaha Public Works Director, personal
interview, June 16, 1971.
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Bonds in this amount were sold September 20, 1967 to
Nebraska Securities Company of Omaha and Eastman Dillion
Union Securities of New York.

With the sale completed OPCC

applied for three separate federal grants:

a Research and

Development demonstration grant, FWPCA grant, and a Housing
52
and Urban Development grant.

In December 196 7 the OPCC

received, through the Nebraska Water Pollution Control
Council and the City of Omaha, a $715,000 FWPCA grant for
the treatment section of the plant.

Bids for the project

were advertised and accepted by November 9, 1967.

Construc

tion began in the spring of 1968.
The target date of June 19 6 8 passed without public
protest from state or federal conferees.

Two conferees

suggested that the reason for silence was that financing
problems had been worked out, and construction started.

The

project was now totally an engineering and construction
problem.

53

In short, neither a public hearing nor another

Conference session could speed abatement.
On September 29, 19 59 the operational testing phase
of the plant began.

The south inlet was connected at the

Missouri River Treatment Plant, and both plants began
treating waste intermittently from the packinghouses and
58,000 domestic users.
52.

On November 5, 1969 the plant

Murray Stein, interview.

53. Ibid.; and Gene Jordan, Omaha Public Works
Director, personal interview, June 16, 1971.
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officially went "on line"--seven years later than originally
projected at the first Conference in 1957, and three and a
half years behind the 1964- abatement schedule.
Unfortunately, the completion of the pre-treatment
plant did not end the pollution problem.

In June, 1970 the

Douglas County Assessor (Omaha) granted a property devalua
tion to 2,400 residents living adjacent to the pre-treatment
plant.

The odor from the plant was causing aesthetic dis

comfort and economic devaluation of their property.

The

complaints eventually forced the Carver-Greenfield operation
to install a $110,000 cement odor control box.
A second, more critical problem facing the pretreatment plant was the lack of revenue.

It was projected

that the sale of grease, plus the packers per head subcharge,
would produce a profit for Carver-Greenfield.

However, from

November 1969 to August 1970 the Carver-Greenfield operation
reclaimed and sold only four tank cars of grease for
54
$24,000.
In addition, the company had to pay $8,000 per
month to have the paunch removed and land filled.
In September of 1970, Carver-Greenfield forfeited
their annual bond payment and returned the operation to the
54-. Estimates of grease sales were based on the
assumption that the moisture content of the grease would be
low enough to be salable. According to Charles Geisler,
Omaha Sanitary Engineer, grease with a moisture content of
35% or less is quite salable, grease between 35-50% is a
questionable product, and grease with a moisture content
over 50% is unsalable. The Omaha grease is the latter.
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city.

In the spring of 19 72 the city was operating the

treatment section of the plant.

The effluents were being

used as land fill with resulting costs to the city of
$360,000 annually to retire the principle and interest on
the OPCC bonds.

Operating costs were $450,000; the city re

ceives approximately $170,000 annually from the packers,
leaving an annual cost deficit of $640,000.
/

Post-Conference Period:

196 7-Present

The post-Conference period has been dominated by
decisions to provide secondary treatment to all domestic and
industrial wastes.

Secondary treatment is a more thorough,

complicated, and expensive form of treatment.

Whereas pri55
mary treatment removes 2 5-35 percent of the BOD,
secondary

treatment provides 6 5-7 5 percent BOD removal.

However, the

biological process requires more time and space for treat
ment.

Moreover, sanitary treatment nearly doubles opera

tional and maintenance costs.
Many technical and political questions developed
from these standard negotiations, not the least of which was
the discussion over secondary treatment standards.

Using

the 19 65 water quality standards provision, the federal
government has effectively coerced occasionally reluctant
55. BOD represents biological oxygen demand and is
a measure of water pollution. As BOD rises more of the oxy
gen in the water will be needed to decompose the "nutrious"
effluents that are being introduced.
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states to accept secondary treatment provisions.

Omaha's

post-Conference period is illustrative of controversies and
negotiations of this type.
Nebraska's Secondary Treatment Standards
The first hint that secondary treatment might be
56
required came in 1966.

State Sanitary Engineer, T. A.

Filipi, noted to the Nebraska Department of Health that the
federal government was requesting secondary treatment.

At

the time the Nebraska Water Pollution Council was holding
hearings on the state water quality standards pursuant to
the 1965 federal regulations.

The federal request was only

suggestive, not mandatory; but by late 196 7 the request be
came less flexible.

In Hay 196 8 Carl

Chopek

FWPCA repre

sentative in Lincoln stated publicly that unless Nebraska
provided secondary treatment provisions in their water
standards, the federal government might require even more
stringent standards.57

As late as May 1968 the Nebraska

Water Pollution Control Council still refused to adopt
secondary treatment provisions.
In 1969 the federal request became an order.

Secon

dary treatment requirements were read into the Federal
56. There was speculation that this change in treat
ment goals may be related to the transfer of the FWPCA from
the Department of Health, Education and Welfare to the
Department of the Interior.
57.

Charles Geisler, interview.
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Registry under provisions that allowed procedural or admin
istrative guidelines to be entered into the Registry.

If

the provisions were not challenged within ninety days the
entry became law.

Henceforth, federal grants could be

awarded only for projects providing secondary treatment.
The new requirement was underscored at the Omaha pretreatment plant ceremonies on November 5, 19 69.

Region VII

Director Jack D. Rademacher urged Omaha to approach second
ary treatment with the same effort and conviction shown when
solving its previous pollution problems.
The five Lower Missouri Basin states met in February
19 70.

They accepted secondary requirements as something of

a fait accompli but objected strongly to extensive chemical
treatment except in isolated cases.

As a result, all states

except Iowa approved and sent to federal officials secondary
treatment provisions.

Because of Iowa's failure to accept

Mississippi River requirements it was forced to provide
added chemical treatment on both the Missouri and Missis
sippi Rivers during five summer months.
Secondary Treatment and Omaha
Nebraska's decision to accept secondary treatment
did not come unexpectedly.

Nevertheless it had (and contin

ues to have) a tremendous impact on Omaha's waste treatment
program.

As early as 1967 Omaha area plans called for a

two-county Metropolitan Sewer District.

The district
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encompassed Douglas and Sarpy Counties.

The communities of

Ralston, Miller, Papillion, Omaha, and West Omaha, plus
several sanitary improvement districts, were projected as
possible participants in the Metropolitan Sewer District.
The district not only would consolidate area sewage
operations but expand and improve present waste treatment
operations.

Specifically, the program called for upgrading

the existing Missouri River Treatment Plant to provide
secondary treatment of all wastes.

The Papio system was to

be expanded and a second Missouri River Treatment Plant to
be built at the mouth of the Papio Creek.

The present Papio

plant would furnish limited primary treatment and conduct
effluents to a second Missouri River plant through an inter
ceptor system.

The second Papio plant, on the Missouri

River, would furnish secondary treatment before discharging
the West Omaha effluents.
The Greater Omaha plan calls for complete secondary
treatment by 1978.

The Papio improvements are to be com

pleted by 1974-, and the Missouri River Plant will have
secondary capabilities by 197 8.
mated at $87 million.
state financing:

The total cost is now esti

The city's share depends greatly on

Omaha's share could be reduced to between

$10-15 million (20%) with full state participation.

State

participation also could accelerate the schedule to meet the
1975 goal of secondary treatment.

However, without state
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assistance Omaha's expenses rise to $33 million with only a
slim chance of meeting the abatement schedule.
To this point, then, Omaha has spent nearly $40
million over 15 years on continuing waste treatment problems.
At a high price primary treatment is provided for all
of Omaha's domestic and industrial effluents.

If Omaha is

to comply with new state and federal standards for secondary
treatment costs are likely to increase for some time.
Summary
Conference decisions were focused on providing
treatment for all domestic and industrial wastes along the
Lower Missouri River.

Federal, state, and local officials

no longer accepted the concept of the Missouri River being a
natural sewer.
required.

At a minimum, primary waste treatment was

The technical completion of the Omaha pre-

treatment plant, and subsequent operation of both sections
of the Missouri River Treatment Plant, achieved this goal.
The series of Omaha Conferences reveal a wealth of
information and suggest several conclusions concerning com
pliance activity in water pollution abatement cases.

The

following chapters will extract from these findings some
illustrative relationships and hypotheses relating to com
pliance.

The final chapter attempts to consolidate the

analysis by sketching an exploratory model.

CHAPTER 4
COMPLIANCE ROLES
The last chapter presented a narrative of the Omaha
case.

In the final three chapters the case will be evalu

ated from different analytical perspectives.

This chapter

will use 2 7 propositions to analyze the enforcement activi
ties of those actors involved in the Omaha proceedings.
Such analysis adds greatly to one's understanding of compli
ance decision-making as it took place in this particular
case.

Subsequent chapters will evaluate the case from

broader, more abstract perspectives, gleaning more broadly
applicable findings.
The enforcement roles assumed by the federal govern
ment, the enforcement roles assumed by the "participating
states," the enforcement role assumed by the State of Ne
braska, and the enforcement role assumed by the City of
Omaha are clearly apparent.

Thus, to more fully appreciate

the compliance process we will: (1) define the enforcement
activities of each participant role; (2) provide reasons and
explanations for such activity; and (3) briefly suggest the
systemic (i.e., inter-relatedness) nature of these roles."'"
1. The term "role" is used to denote a general
attitude or position taken by an agency or participant in
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Federal Enforcement Activity
Federal enforcement activity has taken two distinct
positions.

First, the initial character of enforcement was

restricted.

Legislation was tentative, administrative re

sponsibilities were delegated to state agencies, and federal
funding was limited.

This enforcement position corresponds

to the pre-Conference period.
Second, beginning in 1956, this restricted position
changed to one more aggressive.

Legislation became perma

nent and more aggressive, administrative responsibilities
were assumed by federal officials, and funding increased
steadily.

The change was slow but significant.

This en

forcement attitude operated in the Conference period.
Restricted Federal Position
In the initial (pre-Conference) period of enforce
ment activity, federal officials were reluctant to engage in
forceful regulatory activity.

2

Their attitude was that

their role should be only supportive.
reasons for this stance.

There are several

Each reason is developed by means

of a proposition listed below.
relation to the issue of water pollution. For example, even
though several participating states were active they col
lectively represented one role because of their consistent
attitude toward the Omaha proceedings.
2. The "initial" period is defined as the preConference period, 1948-1956.
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Proposition #1:

The enabling legislation restricted

federal enforcement activity.

The Federal Water Pollution

Act of 1948 offered little possibility for rigorous enforce
ment activity, being distinctively weak in four areas:
(1)

The federal role was restricted by narrowly

defined jurisdictional authority.

As the law clearly states,

only on state concurrence could federal authorities partici
pate in enforcement activity:
Whenever the Surgeon General, on the basis of re
ports, surveys, and studies, finds that any pollu
tion declared to be a public nuisance by paragraph
(1) of this subsection is occurring, he shall give
formal notification thereof to the person or persons
discharging any matter causing or contributing to
such pollution and shall advise the water pollution
agency or interstate agency of the state or states
where such discharge or discharges originate of
such notification. This notification may outline
recommended remedial measures which are reasonable
and equitable in that case and shall specify a rea
sonable time to secure abatement of the pollution.
If action calculated to secure abatement of the pol
lution within the time specified is not commenced,
this failure shall again be brought to the attention
of the person or persons discharging the matter and
of the water pollution agency or interstate agency
of the state or states where such discharge or dis
charges originate. The notification to such agency
may be accompanied by a recommendation that it ini
tiate a suit to abate the pollution in a court of
proper jurisdiction.3
With such a weak prescription, it is not surprising that
only one such action was taken during this eight year period.
(2)

Federal enforcement activity was also restricted

by the Act's limited enforcement tools.

The classical

3. Federal Water Pollution Control Act (P.L. 80845), 80th Congress, Second Session, Chs. 758.
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analogy of enforcement—the "carrot and the stick"--is use
ful in understanding the plight of federal officials.

For

example, the Advisory Committee for Federal Water Pollution
Control represented a potential "coercive" stick, yet
statutory restrictions prevented such activity.
The alternative enforcement possibility is the
"carrot" or financial inducement for compliance.

Such a

stimulus assumes available federal funds to encourage such
behavior.

Although the Act's Section 5c provided for 2 per

cent loans to municipalities for the construction of new
sewage and treatment facilities, appropriations were never
made by Congress.

Thus, there was no chance to induce com

pliance through federal aid.
(3) The federal enforcement role was also thwarted
by insufficient personnel and funds.

Federal enforcement

authority was delegated to the Public Health Service and
specifically the Water Pollution Control Advisory Commission.
However, they in turn delegated authority to regional offices
and state public health departments.

"Enforcement was to be

handled by Regional PHS officers, and the state Health De
partments.

There was usually no more than one qualified

sanitary engineer in either case."

Explicitly, Stein's

comment indicates the lack of qualified individuals to
4.
15, 1972.

Hurray Stein, in a personal interview, January
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administer the program.

Implicit is the fact that the lack

of professionalism was a function of the lack of federal
financial resources for enforcement.
(4)

Finally, federal enforcement activity was

limited by the tentative nature of the legislation.

Our

data suggest that early anti-pollution legislation was of
questionable legitimacy.

The fact that the Water Pollution

Act of 1948 was both a fixed term (five years) act and re
newable for a fixed term added credence to suspicions.

One

Omaha participant commented, "We really didn't think the
feds were that serious.

Especially when Eisenhower got in."

5

In short, the newness and the tentative nature of the Act
evoked some skepticism about the seriousness of the federal
abatement effort.
Proposition #2:

Federal officials' prevailing per

ceptions and expectations about their enforcement roles
restricted federal enforcement activity.

Both personnel per

ceptions and expectations and those of other participants
during this period supported a narrow federal enforcement
role.

Specifically, the attitudes of federal congressional

and executive leaders and administrative personnel influ
enced enforcement.
5. Personal interview, anonymity requested by an
Omaha Administrative Official.
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Noting Congress' attitude concerning the desired
extent of the 1948 legislation, M. Kent Jennings commented:
"Although it (the 1948 Act) represented a major breakthrough
in terms of federal recognition of a national problem, it
provided relatively little aid, control, or enforcement.
The (A)ct declared that pollution was best dealt with at the
local level.
James Sundquist concurred with Jennings in his essay
on the legislative progress of environmental policy.

"The

federal government had entered the field of water pollution
. .
control in 1948, but on a limited
scale."7

Thus the legisla

tion and specifically its authors intended to endorse a
limited federal role; the problem was perceived to be local
in nature.
The attitudes and expectations of federal adminis
trators also contributed to a narrow enforcement role.

The

1948 Act delegated enforcement authority to the Public
Health Service which had long utilized regional and state
organizations to administer various departmental tasks.
This historical relationship between PHS and state Depart
ments of Health had a measurable influence on the decision
6. "Legislative Politics and Water Pollution
Control," in Frederick N. Cleaveland, ed., Congress and
Urban Problems (Washington: The Brookings Institution,
1969), p. 74.
7. Politics and Policy: The Eisenhower, Kennedy,
and Johnson Years (Washington: The Brookings Institution,
1968), p. 324.
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to give state officials predominant enforcement responsi
bilities.

Several Omaha participants stated as crucial the

decision to delegate federal enforcement responsibilities to
PHS:

"When the feds decided to use the health people, it

8
was pretty set that we (state), would be on our own."
Another respondent voiced the same concern:

"Interior may

have taken charge, but the Public Health Service people had
a lot of state pressure on them. 'The state people would
have been boiling if Washington . . . had assumed the
initiative.
The decision, then, to utilize the United States
Public Health Service was notable in that their expectations
concerning the federal enforcement role had a significant
influence in restricting early federal enforcement efforts.
Proposition #3:

The lack of public support re

stricted federal enforcement activity.

The absence of public

support for a vigorous attack on water pollution problems has
been documented.

(See Table 1.)

However, the linkage be

tween lack of support and decision-making has not been
8. State Conferee, in response to a questionnaire
mailed April 26, 1972.
9. Former Omaha Administrative Official, in response
to a questionnaire mailed April 26, 197 2.
10. See especially M. Kent Jennings, op. c'i't. , p.
95; and Phillip P. Micklin, "Water Quality: A Question of
Standards," in Cooley and Wandesforde-Smith, eds.,
Congress and the Environment (Seattle: University of Wash
ington Press, 1970), pp. 130-147.
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examined.

Three concepts help clarify the linkage:

(1)

system bias, (2) non-issue or non-decision-making,"1'"1' and (3)
decision-making as a cost/benefit relationship.
E. E. Schattschneider has argued that certain issues
are biased into the political system.

12

In short, the sys

tem handles only the issues in which interest is maintained.
In the Omaha case, this interest was clearly apparent at
the times of Conference proceedings.

But a survey of Omaha

World Herald files indicated a consistent decrease in inter
est as one moved away from the Conference meetings.
Morton S. Baratz and Peter Bachrach have investi
gated non-decision-making.

They suggest that some have

followed a strategy of systematically excluding an issue
from the public agenda.

In essence, they expand the concept

of decision-making to include pre-meditated efforts to stop
governmental activity.

Our case, however, .uncovered no

conspiracy to keep the issue of the public agenda.

Indeed,

the early publicizing of the issue by the local media made
any such non-decision-making strategy potentially difficult.
11. Peter Bachrach and Morton S. Baratz, "Two Faces
of Power," American Political Science Review 56 (1962):947952; and
] "Decisions and Non-Decisions: An Analytical
Framework," American Political Science Review 57 (1963):632642; Raymond Wolfinger, "Non-Decisions and the Study of
Local Politics," American Political Science Review 65 (1971):
1063-1080.
12. E. E. Schattschneider, The Semi-Sovereign People
(New York: FloIt, Rinehart and Winston, 19 60).
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Yet it is equally clear that much of the decision-making
took place in non-public forum, i.e., the decision to build
a pre-treatment plant and not press the inhouse clean up
agreement.

Whether this constituted an attempt at non-

decision-making is not totally clear.

However, the fact

that it was ultimately exposed, relatively soon, seems to
modify substantially any strong thesis of non-decisionmaking.
A final linkage is suggested by Kenneth Dolbeare and
Phillip Hammond in their analysis of compliance with the
Supreme Court's school prayer decisions.

13

They argued that

decision-makers will make a decision only when they perceive
a benefit outweighing its cost.
In many ways these concepts are complementary.

How

ever, the cost/benefit notion of Dolbeare and Hammond seems
more illustrative of this case study's early non-decisionmaking period.

To do nothing in Omaha at this time was far

more profitable, in a political resource sense, than doing
something because Omaha was upstream from those being nega
tively affected by the pollution.

There is no indication of

positive public support that would have altered the psychopolitical cost/benefit calculation to do nothing.

Thus, the

lack of public support for the issue--although not initiating
the passive federal role--did act to reinforce such a role.
13. The School Prayer Decisions (Chicago:
sity of Chicago Press, 19 71).

Univer

106

Proposition #4:

The unwillingness of state and

local enforcement agencies to delegate their authority re
stricted federal enforcement activity.

The 1948 Act en

trusted enforcement to state public health agencies while
federal enforcement assistance could be requested.

It

quickly became apparent in Nebraska that the state Health
Department had neither the personnel, expertise, nor finances
to function adequately as enforcers.

The previously de

scribed problems associated with Omaha and other Missouri
River cities are cases in point.
In cases involving interstate waters a state could
request federal intervention to assist abatement.

Apparent

ly, for three reasons, no state requested federal assist
ance.

First, none of the states viewed the problem as

critical at this time.

Although pollution was evident, a

combination of psychological

and

chemical factors operated

14
to reduce the overt, perceived impact.

Secondly, the

states seemed very protective of their hard-earned authority.
All had supported the decentralized enforcement structure,
and it would have been contradictory to return this to
14. Mathew Crenson, The Unpolit'ics of Air Pollution
(Baltimore: The Johns Hopkins University Press, 19 71), pp.
102-106. He finds that as the phenomenon gains in visibil
ity it also gains as an issue. Thus, because the River was
able to disperse the overt impact of the effluents, there
was less likelihood for concern.

15

federal authorities.

Fxnally, there was little impetus

from federal authorities to request such action.

Glenn

Hopkins, Region VII Director of the United States Public
Health Service, was quoted as being convinced that enforce
ment was a state and local problem.

The role of the PHS

Regional officials was to be supportive, not active.16
Four factors thus worked to restrict the initial
federal enforcement role in the pre-Conference period:

(1)

federal legislation restricted federal enforcement activity;
(2) prevailing expectations and perceptions by federal offi
cials restricted federal enforcement activity; (3) the lack
of public support restricted federal enforcement activity;
and (4) an unwillingness of state enforcement agencies to
delegate enforcement authority to federal officials re
stricted federal enforcement activity.
Active Federal Role
Between the period of initial legislative effort in
1948 and its termination in 1956, the federal enforcement
role was continuously restricted and static.

There was no

measurable increase in enforcement activity throughout this
period.
15. United States Public Health Service, "Confer
ence in the Matter of Pollution of the Interstate Waters of.
the Missouri Rivera-Omaha Area, First Session, June 14, 1957"
(Washington: Government Printing Office, 1958), pp. 65-114.
16.

Editorial, Omaha World Herald, April 28, 1954.
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However, beginning in 1956 when federal enforcement
machinery was brought to bear on the Corney Creek case, the
federal role has become steadily more active.

As Table 10

illustrates, there was an initial flood gate effect in 19571958, but subsequent enforcement activity has increased in
a more incremental fashion.

Our analysis suggests three

reasons for this change.
Proposition #5:

Subsequent federal legislation has

enhanced federal enforcement activity.

A principal reason

for initially limiting federal enforcement- was congressional
enabling legislation.

Strengthening that legislation in

1956 had a measurable influence on the federal enforcement
role.

Specifically, five aspects of the 1956 and subsequent

amendments led to increased activity.
(1) The 1956 amendments to the Federal Water Pollu
tion Control Act (of 1948) greatly expanded the jurisdic
tional authority of federal officials.

Although federal

jurisdiction continued to be restricted to "interstate
waters," no longer did federal authority rely on state re
quests.

The Amendments gave the federal government juris

dictional authority (a) if a state requested such
intervention, or (b) if the effects of the water pollution
were affecting the health of citizens in another state.

No

longer, then, were state initiatives necessary before fed
eral authorities could intervene in pollution cases.

The
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Table 10
Federal Enforcement Activity
in Water Pollution Abatement

Year

Water Pollution
Conferences

180 Day
Notices

Refuse
Permits

Total

1948-56

1

N.A.

N.A.

1

1957

6

N.A.

N.A.

6

1958

5

N.A.

N.A.

5

1959

0

N.A.

N.A.

0

1960

1

N.A.

N.A.

1

1961

2

N.A.

N.A.

2

1962

5

N.A.

N.A.

5

1963

6

N.A.

N.A.

* 6

1964

4

N.A.

N.A.

4

1965

7

N.A.

N.A.

7

1966

3

0

N.A.

3

1967

2

0

N.A.

2

1968

3

0

N.A.

3

1969

1

6

0

7

1970

5

7

0

12

1971

_7

1L

21

103

Totals"

58

88

21

167

*There is a simple r = .56 between years and level
of activity (significant at .05). Controlling for the
"flood gate effect" in 1956, 1962, 1966, 1967 and 1971 the
relationship increased to .83 (significant at .01).
Source: Theodore Raj da, Staff Member of the Envi
ronmental Protection Agency. Telephone interview, April 18,
1972.
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results were impressive--eleven federally initiated cases
within two years of the Amendments' enactment, one case
being Omaha.
Federal jurisdiction was further expanded by the
1961 Amendments to the Federal Water Pollution Control Act
(of 1948).

In a significant change of language, they pro

vided for federal enforcement action in all "navigable"
waters.

This change allowed federal intervention into

approximately 80-85 percent of the 26,000 bodies of water
in the United States.

Under the previous legislation (prior

to 1961) only an estimated 2000 (8 percent) were accessible
to federal jurisdiction.17
The 19 6 5 Amendments extended federal jurisdiction to
all national water systems.

Specifically, they required all

states to submit water quality standards for state water
systems by June 1967.

These standards were then to be re

viewed, approved, or amended by federal water pollution
authorities.

The end result was the elimination of federal

jurisdictional limitations.
The Omaha efforts clearly illustrate the above prop
osition that broader federal legislation enhanced enforce
ment authority.

Previous to the 19 56 Amendments, state

initiatives were required but not forthcoming.

Under the

new prescripts federal enforcement authority tended to
17.

M. Kent Jennings, op. cit., p. 97.
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dominate.

The Omaha Conference, itself, was initiated as a

result of this expanding federal jurisdiction.
(2) Federal legislation also strengthened the fed
eral enforcement role by providing enforcement tools.

En

forcement tools were expanded in the 196 5 Amendments'
provision for "180 day notice."

In cases involving one or

two sources of pollution, federal authorities had the option
of giving notice to recalcitrants that within 180 days if
those charged had not begun satisfactory abatement proce
dures, a hearing could be called in which federal authori18
ties could specify abatement efforts.

As Table 10

illustrates this provision has been used increasingly.
A third development in strict enforcement provisions
has been the new interpretation of the Refuse Act of 1899.
That Act required permits for dumping of wastes in "navi
gable" water systems.

Recent court interpretations have

19
upheld the Act as an anti-pollution tool.

The Corps of

Engineers and the Environmental Protection Agency require
stricter anti-pollution efforts before permits are granted
to private--as opposed to public--users of navigable waters.
Time has shown that an equally significant develop
ment occurred when carrot tools in the compliance process
18. Robert Markey, Chief Enforcement Officer with
the Region VII Office, in a telephone conversation with the
author, September 14, 1971.
19.
1966).

United' States v. Standard Oil (384 U.S. 22 4,
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were strengthened in 1956.

Prior to the 1956 Amendments

low interest loans were available to municipalities to im
prove and build sewage (pollution) facilities.

Such loans

were not only less attractive than federal grant-in-aids,
but no appropriations were made to fund these loans, further
restricting inducements for early enforcement efforts.
Through astute legislative managing by John Blatnik,
Chairman of the House Rivers and Harbors Sub-committee, a
controversial grant-in-aid program was initiated in 1956.
Although the sum was modest the precedent was set.

20

Sup

ported by the American Municipal Association the grant pro
visions allowed for direct federal financial assistance to
states and localities for the construction of anti-pollution
facilities.

The financial assistance gave federal officials

an excellent and often used enforcement tool.
Indeed, Omaha officials very quickly acknowledged
that the Federal Water Pollution Conference—and its result
ant publicity--aided the city and state in acquiring early
federal funds.

While granting authorities were distinct

from enforcement authorities, the impetus for a grant appli
cation came as a result of Conference enforcement action.
More important, the applicant had a powerful ally in FWPCA
officials, for they were as interested as the applicant in
getting the grant for the city.

FWPCA support was impera

tive because of the limited grant funds available and the
20.

M. Kent Jennings, op. c'it. , pp. 76-77.
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"small city" clause allocating half the appropriations to
communities of 12 5,000 or less.
Grant provisions have been expanded consistently
through increasing appropriations, eliminating both the
small city clause and project grant ceilings, and changing
the distribution formula.

As Table 2 notes, grant appropri

ations have increased from $50 million in 1956 to over $1
billion in fiscal year 1971.

The ceiling limiting grants

for specific projects to $250,000 in 1956 was increased to
$600,000 in 1961, to $1 million in 1965, and finally elimi
nated in 1966.

A final procedural modification changed the

federal share of the grant formula.

Whereas 1956 Amendments

provided for a 30-70 (federal/state) sharing of cost, this
was amended in 1966 to allow a 50-25-25 (federal/state/
local) distribution.
(3)

21

Federal legislation encouraged an expanded

federal enforcement role by increasing enforcement personnel
and funds.

As Table 2 demonstrates, legislative authoriza

tions, appropriations

and staffing have steadily increased.

The 1948 Act provided five additional staff members to admin
ister the Act nationally.

Near total reliance on state

enforcement began to terminate in fiscal year 1957.

Only

21. Further administrative procedures were entered
into the Federal Registry in 1967 that allowed a 10 percent
bonus to the grantee if the project was approved by an area
wide agency, thus raising the federal share to 5 5 percent.
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recently, however, have federal appropriations approximated
the tremendous needs of an enforcement bureaucracy. 2 2
(4)

Our findings suggest that the discretionary

nature of the enforcement provisions enhanced an expanded
federal role.

23

The compliance structure's flexibility gave

discretionary authority both to the Conference Administrator
and to the Department Head.

As the Omaha Conference Admin

istrator noted:
Without some flexibility I couldn't get anything
done. In 1965 they wanted to call a public hearing,
more out of frustration than anything else. Well,
I knew that this would probably stop any efforts
the Omaha people were making, so we played that
24
down. Without that kind of flexibility your dead.
The Nader thesis argues that discretionary proce
dures give rise to negative power politics by opening up
the decision-making process.

The Omaha case and Murray

Stein's comments firmly suggest that a strong administrator
in this type of decisional context can be an advantage.

25

22. Although the present size of the Environmental
Protection Agency staff is over 2000, this increase in
staff size is less than five years old.
23. This finding is at odds with David Zwick and
Marcy Benstock, Water Wasteland: The Nader Report (Washing
ton: Grossman Publishing Co., 1971).
24.

Murray Stein, interview.

25. This is at the heart of the regulatory dilemma.
Although discretion is imperative in administrative decision
making, the discretionary nature of the process allows for
violations and delays in compliance.
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(5) The 1948 Act and its renewal in 1953 authorized
federal efforts for fixed periods of time; but in 19 56 the
federal commitment to water pollution abatement was
strengthened by making the legislation of indefinite length.
Our examination of the Omaha case has confirmed an
original intuitive suspicion that fixed-term regulatory
legislation leave the impression of a tentative and shallow
commitment to state legislative goals.

Only after the 1956

Amendments did Omaha begin to act in an inspired way.

This

relationship could be spurious, but our hypothesis was con
firmed by several personal interviews and mail questionnaire
responses.

26

In short, our findings suggest that the strengthen
ing of the enabling legislation had a strong influence on
the federal enforcement role:

jurisdiction was expanded;

enforcement personnel and financing were increased; the
flexibility of the enforcement structure was fitted to the
needs of the case; and the psychological stimulus of perma
nent legislation all enhanced the federal enforcement role.
Proposition #6:

Changes in perceptions and expecta

tions of federal officials enhanced federal enforcement
activity.

This attitudinal shift can be seen in both

legislative and enforcement personnel.
26. Jack Smith, in a personal letter to the author,
May 14, 1972; and T. A. Filipi, in a personal interview,
June 23, 1971.
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Literature on pollution supports the assertion that
there was a change in attitudes of national legislative
leaders during the period of the Omaha case.

Both congres

sional and executive attitude changes can be identified.
James Sundquist's discussion of the 1948 Water Pol
lution Control Act and its renewal in 19 5 3 clearly identified
the problem as state and local in nature.

Congress, then,

provided the municipality only with technical and other sup
portive assistance.

They did not contemplate massive federal

interference in the resolution of the problem:

"In the early

1950's hardly a word was spoken in the Congress to suggest
that the beauty of the countryside and the city, the pollu
tion of air and water, the pressure of population upon outdoor open space were national concerns."

27

This point is reiterated by Jennings:

"The act

(1948) declared that pollution was best dealt with at the
local level."

However, Congressional leaders shifted sig-

nificantly from this stand in the 1950's.

28

Congressional consideration of water pollution has
reflected rising concern since the early 1950's.
From 1955 onward congressional debate has ceased to
focus on whether there is a pollution problem; this
has become an accepted fact. Issues for debate
have since concerned ways to deal with pollution
27. James -Sundquist, Politics and Policy: The
Eisenhower, Kennedy, and Johnson Years (Washington: The
Brookings Institution, 1968), p. 332.
2 8. This and the two quotations following are from
Jennings, op.' cit. , pp. 74, 73, and 90.
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and, more particularly, the extent and nature of the
federal government's role in pollution control.
The reasons and need for forceful congressional
activity can be partially accounted for by the passive
nature of President Eisenhower and (to a lesser extent)
President Kennedy.

As late as 19 6 0 Eisenhower vetoed pro

posed water pollution legislation, saying:
Because water pollution is a uniquely local plight,
primary responsibility for solving the problem lies
not with the Federal Government but rather must be
assumed and exercised, as it has been, by State and
Local Governments. This being so, the defects of
H.R. 3610 are apparent. By holding forth the prom
ise of a large scale program of long term Federal
support, it would tempt municipalities to delay
essential water pollution abatement efforts while
they waited for Federal funds.
Eisenhower was the last President to evince a low
level of concern.

While the election of John Kennedy in

19 60 did not signal a dramatic turnabout, it did reverse the
caretaker role of the President in water pollution policies:
This Presidential attitude was what Kennedy changed.
For the first year he proposed only what he called
modest but symbolic increases in expenditures for
these (environmental) purposes and for conservation
and development of forests, parks and recreation
areas in general, but his messages contained a
promise of more increases as well as a strong verbal
commitment to the goals of the conservationists.29
President Johnson provided further executive leadersship in 1965 and 1966.

Although the Johnson requests were

reconciled with a bill previously introduced by Senator
29.

Sundquist, op. cit. , p. 3146.
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Muskie, they signaled a considerable reversal from the
passive posture taken by previous executives.
Perhaps as important as the Johnson initiatives were
the more recent Nixon anti-pollution efforts.

Democratic

Presidents Kennedy and Johnson were pro-environmentalists
when compared with the more conservatively oriented Eisen
hower.

However, the return of the Republicans to the White

House signaled, to some, a potential retrenchment in execu
tive leadership in environmental matters.

The Nixon Admin

istration's legislative requests as well as the President's
reorganization of environmental related agencies into the
Environmental Protection Agency indicate that he had
accepted the issue as bi-partisan.
While changes in legislative leaders' attitudes had
some impact on the federal role, of more direct effect were
the attitudes of federal enforcement personnel.

The Omaha

data support the thesis that attitude change among federal
enforcement officials correlates with change in the federal
enforcement role.
In 1955-56, concomitant with the shift in federal
regulatory tasks, former "health people" and engineer tech
nicians were complemented by a small but prominent legal
and non-technical staff whose orientations were indicative of
a change in strategy from a supportive to regulatory role.^O
30.

Murray Stein, interview.
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A second significant development in administrative
attitudes occurred in 1966 when the Johnson Administration's
amendments to the Water Pollution Control Act shifted the
FWCPA from the Public Health Service to the Interior Depart
ment.

The result was a significant change in the make-up of

the Federal Water Pollution Control Administration.
Changes in the composition of the Federal Water Pol
lution Control Administration, in turn, brought about two
effects.

First, transfers to the Interior Department shifted

authority to officials who were less committed to working
with the state health bureaucracies.
tended to re-staff the agency.

31

Secondly, the shift

Because of governmental

fringe benefits and organizational loyalties, it has been
estimated that a fourth of FWPCA's middle and top management
stayed with the Public Health Service.

32

Although this

caused chaos initially, in the long run the influences of
the health bureaucracy were eliminated.

33

Thus the data suggest that changes in attitudes
among federal legislative and administrative officials were
prominent in influencing a more active federal role.

These

31. J. Clarence Davies, III, The Politics of Pollu
tion (New York: Pegasus, 1970), p. 45.
32.

Zwick and Benstock, op. cit., p. 58.

33.

Murray Stein, interview.
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attitudinal changes are reflected in federal legislation.

34

In short, the attitudes of federal enforcement personnel
noticeably changed from 1948 to the present.

Although part

of this change might be attributed to officials just doing
their job better, the data suggest that personnel shifts
significantly affected shifts in activity.
Proposition $7:

35

Increased public support enhanced

federal enforcement activity.

A third influence on the

federal enforcement role was a change in issue-public sup
port.

As noted above, there has been a marked rise in con

cern for environmental issues.

(See Table 1.)

Although causal linkages between public opinion and
federal legislation are hard to draw, recent activity in the
environmental area suggests an interesting model.

Early

legislative activity and congressional interest do not seem
to have stirred measurable (national) public interest.

Not

until the mid-1960's was any trace of public concern regis
tered (see Table 1), and this was after several significant
pieces of legislation had been enacted.

Subsequent

34. Perhaps the legislation is an intervening vari
able and the independent influence is actually the legislat
ors' attitudes toward the issue. Our data are not able to
make this distinction.
35. The literature linking professional attributes
with a functional commitment is scarce. For one of the few
contributions see Mathew Holden, Jr., "Pollution Control as
a Bargaining Process: An Essay on Regulatory DecisionMaking" (Ithaca: Cornell University Water Resource Center,
1966), p. 38.
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legislative activity has drawn the interest of a growing per
cent of the nation's population, especially the "concerned
young."

Thus, the independent influence is not public opin

ion or activity.

Rather, the initial legislative forays seem

to have inspired a heightened public concern.

This heighten

ed concern, in turn, has yielded more impressive legislation.^®
The interaction can be schematically represented as:

Legislation 1|i
(Enforcement Activity)

Interest

Legislation
(Feedback)

Although hypothetic, the scheme does offer a logical
linkage between the federal enforcement role and public opin
ion.

The linkage is supported by data from the Omaha case.
Interest and concern in Omaha was generated only

after federal and state enforcement activity.

Initial influ

ence, then, was not public opinion but external activity which
stimulated public opinion.

Subsequently, with heightened

activity surrounding the case, further group activity took
place.
The federal enforcement role encompassed two suc
cessive regulatory strategies.

First, federal authorities

performed only a supportive function leaving actual

36. Anthony Downs, "Up and Down with Ecology" The
Public Interest 2 (1972): 40-50.
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enforcement to the individual states.

Secondly, federal

authorities over time assumed a more active, direct enforce
ment role which produced increased public awareness and sup
port and thereby encouraged further regulatory action by the
participants.
time were:

The principal reasons for this change over

(1) federal enabling legislation, (2) changing

role perceptions by those involved, (3) public support, and
(4) behavior by state and local officials.
Participating State Enforcement Activity
A second distinguishable role in compliance decision
making was that assumed by the states of Kansas, Missouri,
and Iowa.

Similar to the federal role the enforcement role

of participating states can be classified as passive or
expanded (active).

However, unlike the federal government's

regulatory approaches the roles of the participating states
are not linked to Conference and pre-Conference time frames
but to the activities of the recalcitrant.
Passive State Role
Initially, the participating states assumed a passive
stance toward Omaha.

Three possible reasons for the passive

stance of the participating states will be examined:

region

alism, attitudinal environments of participating states
(which led them to accept and later suspect the sincerity of
the Omaha efforts), and individual abatement obligations.
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Proposition #8:

Initially, formal (pre-Conference)

associations related to the water pollution issue promoted a
passive participating state enforcement role.

Previous re

search has suggested that state officials are influenced in
their decision-making by regional officials. 37

Regional

officials are influenced through professional associations,
regional meetings, common interests created by similar types
of problems, and professional communications.

Although the

strength of the link between regionalism and decision-making
has come under question, our research suggests the concept's
utility in accounting for the enforcement positions taken by
the states involved.
With the passage of the 1948 Water Pollution Control
Act, the United States Public Health Service established
regional water pollution control offices to give advice and
support to abatement activity.

The Missouri River Region

included the states of Iowa, Missouri, Kansas, and Nebraska.
Their activity in concert is partially documented by the
several reports issued through the Regional Office.

38

Thus,

37. See especially, Ira Sharkansky, The Routines of
Politics (New York: Van Nostrand Publishing Co., 1970);
Richard Hofferbert, "Ecological Development and Policy
Change in the American States," Midwest Journal of Political
Science 10 (1966):642-658 ; and Jack L. Walker, "The Diffusion of Innovation Among the American States," American
Political Science Review 63 (1969):880-899.
38. For a review of such documents, see pp. 36-39
of this manuscript.
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the Regional Office acted to formalize communications, etc.,
between these states on pollution questions.
Several officials interviewed noted a regional rela
tionship:

"We all realized the problem, after all we were

part of it."^

". . .

(A)nd I think it is fair to say that

40
we were all working together during the early going."

It

seems evident that early in the proceedings some regional
cooperation existed.
Proposition #9:

Initially a general agreement and

acceptance of Conference decisions and procedures promoted a
passive participating state enforcement role.

The proceed

ings of the first Conference session indicated a general
acceptance of the five year abatement plan and schedule
proposed by Omaha.

The conferees unanimously concurred that

the Omaha abatement plan was comprehensive and sufficient in
design.
Further, the minutes of the first Conference are
replete with assurances by all involved that a calm and con
genial atmosphere and a voluntary, low-key abatement program,
to be accomplished over a reasonable and established period
of time, were the best possible approaches to the problem.
This is further substantiated by responses of conferees to a
39.

T. A. Filipi, interview.

40.

Jack K. Smith, letter.
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mail questionnaire.^

There was near unanimous agreement

among respondents as to the "adequacy" of the compliance
process, which in this case was exclusively at the Confer
ence level.
Finally, Chairman Murray Stein's role as Adminis
trator and the respect in which he was held by the conferees
had incalculable effect on the Conference.

From careful

reading of the proceedings one gets the feeling that Stein
had the confidence and respect of all present.

This re

sulted in an attitude of "he knows what he's doing, let's
give him the benefit of the doubt."

14 2

Stein's reputation is

confirmed by questionnaire responses of the conferees.

Of

the 13 respondents—representing a reasonably good crosssection of the interests involved—all but one noted that
Stein was the most active and effective federal participant.
Although activity cannot be directly equated with respect or
confidence, personal interviews conducted with some of the
same respondents indicate that activity and respect were
closely linked.

14 3

41. See Appendix D for a copy of the people sent
questionnaires, as well as those that responded.
42. Charles Geisler, Omaha Sanitary Engineer, in a
personal interview, July 13, 1971.
43. The responses cannot be statistically analyzed
for significance because of the small "n." But we do argue
that they are suggestive if not systematic proof.
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In short, the data indicate an initial acceptance of
the abatement strategy and proposed abatement schedule of
fered at the first Conference session.

This acceptance is

both logically and empirically linked to a passive enforce
ment role by the participating states.
Proposition #10:

Initially, existing water pollu

tion problems in their communities promoted a passive par
ticipating state enforcement role.

The first session of the

Conference dealt with Omaha and other Nebraska cities as
well as Carter Lake and Council Bluffs, Iowa.

Separate

Conferences were being initiated at St. Joseph and Kansas
City, Missouri while Leavensworth, Kansas was under scrutiny
as to the necessity of installing waste treatment facilities.
A short time later Sioux City, Iowa was subjected to a
federally initiated water pollution Conference and Hearing.
Thus, the Omaha case was not an isolated incident of
regional pollution.

All participating states had at least

one abatement problem of their own and none were in a posi
tion to antagonize the others until they cleaned their own
waters.

The above proposition is further substantiated by a

subsequent change in attitude when these states did make
progress in their abatement programs.

Indeed, the idea

"We did it, why haven't you?" was prominent in later con
frontations with Omaha.
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The initial restricted role of the participating
states thus can be accounted for by overt regional associa
tions and friendships, a general acceptance of the Confer
ence

approach and resulting abatement schedules, and the

precarious position in which all the involved states found
themselves.

As these attitudes and conditions changed,

restricted roles changed to more active, antagonistic roles.
Expanded State Role
The narrative in Chapter 3 identified four factors
that contributed to the changed enforcement role of the
participating states:

unacceptable procedural decisions by

Omaha, a consistent slippage in the Omaha abatement schedule,
the worsening of problem conditions in the participating
states, and the elimination of local pollution problems in
the participating states.

In short, the expanded role was a

product of a series of phenomena which caused the partici
pating states to doubt the good will of the Omaha polluters.
Proposition #11:

Procedural decisions by Omaha

expanded the participating states' enforcement role.

44

Our

data does not indicate precisely when this attitude evolved
in participating states except that it was in the 1963-1964
44. "Procedural" decisions were specifically left
to the individual communities. FWPCA officials were con
cerned only with an abatement program that was workable.
How that schedule was met was largely left to the discretion
of the local officials.
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period, just prior to the second Conference session.

Sev

eral conferees from the states were disturbed with the
decision by Omaha to construct a separate paunch manure
removal plant because total abatement of the problem would
be delayed until the plant's completion.
In addition St. Joseph and several other Missouri
River communities had "got tough" with their packers in
order to meet abatement requirements,

It appeared to them

that Omaha was retreating from its abatement schedule to
prevent packers from leaving their city.

Thus, Omaha was

perceived as protecting its packers while downstream com
munities had coerced their packers to accomplish their
abatement programs.

45

Exacerbating the situation was a second procedural
decision by Omaha announced during the second Conference
session.

To distribute the expense of building the paunch

plant between the packers and the city a lease-purchase
agreement was proposed.

The lease-purchase concept allowed

the packers to pay a per head fee for the cost of running
the plant, while the city purchased the structure from the
46
Omaha Pollution Control Corporation.
45. Harry Reynolds, Jr., Professor of Political
Science at the University of Nebraska-Omaha, in a personal
interview, June 21, 1971.
46. The Omaha Pollution Control Corporation was the
nonprofit group applying for federal grants to construct the
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The effect of this decision was to further delay the
construction of the paunch plant because city bonds first had
to be sold to raise the purchase money.

In 1965 bonds were

initially advertised for sale, but Omaha received no bids
for the bonds because of ambiguities surrounding their taxexempt status and the existing financial obligations of the
city.
This problem was eventually clarified, but not until
1967.

In the two-year interim conferees called three Con

ference sessions to inquire about the status of the pretreatment plant and the bonds.

In the third session, a

public hearing was requested by conferees from participating
states.

These actions indicated a distinct change in en

forcement attitudes of the participating states.
Proposition $12:

Schedule slippages in agreed upon

projects expanded the participating states' enforcement
role.

Complicating the issue of an additional project was

slippage in previous projects.

All five abatement projects

resulted in minimal slippage from the programmed completion
date.

The most dramatic slippage was the final project, the

Missouri River Treatment Plant.
The pre-treatment plant decision was the "last
straw," the proximate cause rather than the solitary cause.
Omaha's long history of delay with their abatement projects
plant. This particular arrangement was used because of the
large financial obligations the city had against it.
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had been tolerated until notice that yet another delay was .
imminent.

Bonding delay and treatment plant slippage

created an environment that threatened the cordial atmo
sphere of the first Conference session and between
Conferences.
Proposition #13:

Worsening problem conditions in

the participating states expanded the participating states'
enforcement role.

In addition to the Omaha abatement pro

gram, the participating states and river communities were
receiving an increasing amount of Omaha effluents, in this
case grease.

These effluents were directly linked to the

large Omaha packing industry.
At the second Conference session, conferees and
officials from Missouri reported that an estimated 100,000
pounds of grease per day were being received at the St.
Joseph, Missouri municipal water works resulting in shut
downs of the plant and expensive treatment of the water.
Conferees also reported that this level of effluents was
nearly double the amount seven years ago.
Conferees from participating states were thus stim
ulated' to play a stronger enforcement role because of (1)
increased effluents at downstream communities, (2) continued
slippage in the original Omaha abatement schedule, and (3)
a request for still another project.

Alone, none was of
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significant import to cause change.

However, the aggregate

effect contributed to a change in enforcement role.
Proposition #14:

Activity in related Missouri River

pollution cases expanded the participating states' enforce
ment role.

One reason for their original passive stand was

that communities in other states were under federal pressure
to abate local pollution and thus they hardly could complain
about Omaha.

By 1964 several of these communities had made

substantial progress toward resolution of their particular
problems.

Sioux City, Iowa was constructing a secondary

treatment plant and using in-house elimination of packing
wastes as a result of a 1958 Federal Public Hearing.

St.

Joseph and Kansas City, Missouri had passed bond issues and
begun construction of large, expensive treatment and col
lection facilities.

Both had gotten tough with their

packers and had insisted on some type of industry effort to
reduce effluents.

These efforts and those of several

smaller' Missouri River communities demonstrated that pollu
tion could be impressively reduced.

(See Table 9.)

Conferees now could and did say, "Look, we did it;
why can't you?"

In comparison with other communities, Omaha

seemed to stand apart in protecting their packers and delayii7

mg the abatement program of the entire River.

The fact

47. C. N. Sutton, Chairman of the Nebraska Water
Pollution Commission, in a letter to the author, May 2,
1972.

13 2

that the federal government had displayed no reluctance to
take post-Conference action with other Missouri River cities
made the possibility of action against Omaha real.

Sioux

City and Kansas City were forced to Public Hearings while
St. Joseph was taken to litigation.

Thus the participants

assumed no restrictions existed on requesting action beyond
the Conference stage.
To understand the change in enforcement attitudes of
participating states one must focus on the conditions for
the original passive stand and then on subsequent altera
tions in those conditions.

The general thrust of the con

ference process, the actors in the proceedings, and the
general acceptance of the expected results of those proceed
ings led to initial passive attitudes toward enforcement.
This was especially significant inasmuch as the logical role
for the participating states was as an antogonist in the
Conference framework.
However, the conditions that created passivity began
to alter with the project slippages and the pre-treatment
plant proposal.

Exagerating the change were the enforcement

strategies taken by federal officials against several com
munities in participating states, as well as the relative
discrepancy between their subsequent accomplishments and
those of Omaha.

Thus, the passive role initially assumed by

participating states changed as the conditions that produced
that position deteriorated.
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State of Nebraska Enforcement Activity
Nebraska's activity was conditioned by two strong
polarizing forces acting upon the Nebraska participants.
Original pressure influenced the state to assume some
enforcement role; in other words, a do-nothing stance was not
permissible.

On the other hand, strong pressures against an

active enforcement position were also widespread.

As a re

sult Nebraska state officials lent technical and moral
support while stopping short of coercive enforcement measures
of massive amounts of state aid.
Factors Influencing Activity
Two factors--regionalism and the attitudes of state
pollution abatement officials--required some type of activ
ity by Nebraska.

Left unchecked these factors might have

produced even stronger abatement efforts; however, the
neutralizing pressures significantly modified their impact.
Proposition #15:

Strong regional pressures forced

a Nebraska enforcement role that was supportive of abatement
efforts.

Earlier we noted that regionalism had an influence

on the early passive role adopted by participating states.
Correspondingly, the activity of these states was reflected
in the activity of Nebraska.

The pre-Conference meetings,

studies, and subsequent reports indicate a working relation
ship among the officials involved--most generally state
sanitary engineers.
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This professional relationship,was evidenced by
personal comments.

Nebraska's Sanitary Engineer throughout

the pre-Conference period, T. A. Filipi, was respected and
48
well liked by his colleagues,
as were other Conference
decision-making personnel.

In short, personal-professional

relations between the region's individual participants
strongly biased the environment toward cooperative anti
pollution activity.

Ironically, in one case such an envi

ronment restricted a more active enforcement role, e.g.,
participating states; in another case it encouraged a more
active enforcement role, e.g., the State of Nebraska.
Proposition #16.

Nebraska's Water Pollution Control

Commission personnel forced a Nebraska enforcement role that
was supportive of abatement efforts.

The structure of the

Nebraska Water Pollution Control Agency included a policy
making Commission appointed by the Governor and serving in
an advisory role, and a staff headed by the state Sanitary
Engineer.

Both Commission and staff members exhibited a

positive commitment to do something about the problem.
The Commission was established originally to deal
with health problems--it was not a pollution abatement
agency.

However, under federal legislation, the state health

department became the most likely state abatement agency and

48.

Jack K. Smith, letter.
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the state Sanitary Engineer the principal state staff
official.
The agency's origin aided abatement efforts.

Unlike

many newly constituted pollution agencies, Commission
appointments are not constrained by constitutional or
statutory prescripts requiring different groups to be re
presented on the Commission, e.g., agriculture interests,
49

industrial interests, etc.

Indeed, the positions taken by

the Nebraska Commission were articulated by two strong envi
ronmentalists, John Samson (former President of the Nebraska
Isaac Walton League), and J. N. Sutton (former Chairman of
the Commission who represented the Commission at three of
the four Conference sessions).
Their remarks throughout the transcripts show they
represented more than a token concern for the environment.
Though not zealots, they made sure that the environmental
ist's position was thoroughly presented and considered.
Assuming the attitudes and prescription of two Chairmen of
the Pollution Commission as representative of the Commis
sion's position, there can be no question that the Nebraska
Water Pollution Commission's influence aided a positive
abatement stand.
In addition, Conference transcripts and conversa
tions with participants indicate that the efforts of the

49.

Zwick and Benstock, op. cit., Appendix C.
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state Sanitary Engineer and his staff partially accounted
for this positive activity.

50

Filipi remarked:

has always been interested in water.

"Nebraska

We have vast under

ground deposits of water that we have been trying to protect
for a number of years.

This problem with the Missouri is

not unique; it's just another phase of the battle."

51

This sampling of positions and statements does not
fully explain why Nebraska assumed the role that it did.
Rather it sheds light on why the state felt an obligation to
work in concert with other states to resolve the problem.
To more fully appreciate Nebraska's role we must look at
restraints on its activity.
Factors Restricting Activity
Nebraska's potentially active enforcement role was
limited by two influences internal to the state:

a persist

ent lack of enforcement tools and resources, and the poten
tial and real influence of the City of Omaha and the packing
industry.
Proposition #17:

Lack of enforcement tools and

enforcement resources restricted Nebraska's enforcement
activity to a supportive role.

Federal legislation has

always relied on state enforcement activity.

The small

50. Murray Stein, interview, and Jack Rademacher,
former Region VII Director, in a personal interview, January
15, 1972, supported this conclusion.
51.

T. A. Filipi, interview.
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regional staff had too few personnel and financial resources to independently assure compliance.

52

The problems

were massive in quality and quantity, the enforcement staff
was miniscule; and the staff had other problems in the state
besides Omaha's.
In addition, little or no state aid was available to
assist individual communities.

Although the state agency

did act as a clearinghouse for federal grants, it was not
until 19 71 that the Unicameral approved funds for a state
grant-in-aid water pollution program.
Thus the good intentions of the Water Pollution
Control Commission and the staff of the state Santiary Engi
neer were inhibited.

The result was a supportive role that

attempted to assist Omaha, short of available massive funds.
Proposition #18:

The stature of the recalcitrants-

Omaha and the packers — restricted Nebraska's enforcement
activity.

As has been true too often in pollution problems,

the state or regional center of economic, social and politi
cal activity was also the leading polluter, or home of the
leading polluter.

In this case both principal recalcitrants,

Omaha and the packing industry, represented strong power
interests within the state.

Metropolitan Omaha, with nearly

500,000 people, has one-third of the state's population and
52.

Ibid.
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an even larger portion of the political power.

The packing

industry and related services were estimated to represent
25-3 3 percent of the employment of the city.

53

The packers

are as important to Omaha as Omaha is to Nebraska.
Throughout the compliance period (195 3-1967), the
packing industry was consulted as to pending abatement pro
grams.

Industry representatives were invited to the Confer

ence sessions on questions bearing directly on the
pre-treatment plant, 1964-1967.

The Omaha World Herald

repeatedly reported cautionary and pessimistic statements
issued by the packers and their unions on the pre-treatment
plant's necessity.
The packers wanted and needed a favorable financing
arrangement to pay for agreed upon abatement, and conse
quently they needed public support for various bond issues.
But the packers continually emphasized that without favorable
financial arrangement industrial pollution abatement would
54
be too costly for many of the nineteen packers.
In sum, the State of Nebraska had the thrust for
positive enforcement, however, other influences prevented
full utilization.
53. Gene Jordan, Omaha, Public Works Director, in a
personal interview, June 16, 1971.
54. George M. Sumner, former Omaha Public Works
Director, in a letter to the author, January 13, 1973.
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Omaha Compliance Activity
Omaha's role in the enforcement proceedings was
greatly influenced by the activities and positions held by
the previously discussed participant roles.

However, these

external influences account for only some of the Omaha
activity.
Omaha's abatement activity can be characterized as
proceeding from a general willingness to conduct an abate
ment program, but from an equal concern for the secondorder consequences of that abatement program.

The water

pollution decisions made by Omaha did not occur in an issue
environment that concerned only a clean river.

Economic,

political, and personnel considerations also were observed
in the decision-making process.
Factors Contributing to
an Abatement Program
Three factors--two internal, one distinctively
external—encouraged Omaha to take steps toward abatement.
Proposition #19:

City official's awareness and

appreciation of the problem encouraged Omaha's abatement
activity.

City officials indicated their general willing

ness to proceed with a reasonable abatement program.

The

elaborate five project, $23 million abatement program pre
sented in 1956 was seen as an indication of that concern by
local officials.

Although all these projects lagged behind

mo
schedule, they were nonetheless undertaken at a substantial
cost to the city.

55

Our surveys and interviews revealed no lack of sin
cerity by Omaha.

Murray Stein, T. A. Filipi, Jack Rademacher,

and Charles Geisler agreed in interviews that the Omaha pro
posals were genuine and did represent a concern for the
problem.
concurred.

Conference participants responding to our survey
In short, the Omaha program and financial com

mitments were viewed by participants as valid indications of
Omaha's concern.
Proposition #2 0:

Local opinion leaders supported

increased Omaha abatement activity.

A second internal in

fluence on Omaha's abatement activities were a number of
community opinion leaders.

The Omaha World Herald played a

consistent and significant role in continually dramatizing
the River pollution problem and urging support for abatement.
With the exception of one 1953 editorial, all recorded com
mentary on the issue supported the city's abatement programs.
Perhaps more important than editorial support was
news coverage of the events, Conference sessions, and deci
sions surrounding the problem.

As one reporter noted, "The

River pollution abatement program has always been supported
55. Woodward Howe, City Editor of the Omaha World
Herald, in a personal interview, July 13, 1971, estimated
that the city paid 75-90 percent of the total abatement
costs.
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by the World Herald.

We have covered all related stories

dealing with the problem as well as running occasional
serializing summaries."

56

A thorough examination of the

Omaha World Herald files revealed this to be an accurate
reflection of its coverage.
Another source of internal opinion pressure came
from the Omaha Chamber of Commerce.

On several occasions

the Chamber chartered boats to ferry voters on the River to
dramatize conditions.

It was also reported that Chamber

members worked behind the scenes to help pass various city
bond issues to finance pollution abatement projects.

57

But perhaps more significant than those who did
become involved were those who did not.

Our research found

no formal group opposed to the city's abatement program.
On the contrary, both the packers and their unions, the
logical opponents, on more than one occasion actively cam
paigned for the passage of city bonds to finance abatement
activity.

The principal reason for their support was the

financing method by which the cost of abatement would be
equally distributed among city property owners through the
property tax; although the source of the problem was largely
industrial.
56.

Ibid.

57.

Ibid.
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In general, opinion leaders' support kept the city's
abatement program on the municipal agenda and supplied much
impetus for a positive abatement effort.
Proposition #21:

Federal and state incentives stimu-

ulated Omaha's abatement activity.

Federal grants-in-aid

were the most notable external incentives.

As Table 11

illustrates, the total cost of the five initial abatement
projects plus the additional pre-treatment plant was $32.0
million.

Of this figure approximately $8.1 million were in

federal grants-in-aid.

Although federal contributions were

not large (certainly in relation to today's standards and
grant formula), they were helpful in encouraging abatement
activity.
Omaha's abatement activity was also enhanced by the
Federal Water Pollution Conferences.
tributed in several ways.

The Conferences con

First, they provided a forum in

which issues, questions, problems, and proposals could be
discussed among the parties in a positive atmosphere con
ducive to bargaining.
Second, Conference sessions gave public exposure to
the problem and programs of resolution.

Rather than illus

trating non-decision-making the Conferences, aided by the
local media coverage, publicized the issue to the Omaha
citizenry.
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Table 11

Project

Total
Cost

Papio Expansion

•CO
CO
o

Omaha Grants

North Interceptor

3.5

South Interceptor

5.3

Minne Lusa Relief
Sewer

2.8

Missouri River
Treatment Plant
Paunch Treatment
Plant

Federal Grants

$

Federal
%

Federal %
Available

0

0

30

250,000

7

30

600,000

11

30

165 ,200

8

30

0

0

30

0

0

50

-

10.7
6.7*
$32.0

$1 ,015 ,200

3.2

*$1.2 million was contributed by Omaha and $5.5
million by OPCC bonds.
Source: These are unofficial figures released by
the Omaha World Herald.

Finally, Conference sessions offered a liaison
structure between Omaha, Nebraska, and federal officials.
On questions relating to pollution grant requests, technical
aid, or explanations of project delays, the Conference and
the conferees formed the communicative structure.

Although

the conferees had little authority to institute formal
abatement measures, the communicative function kept all
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informed and hence strengthened the various informal sources
of influence.^
The Conference procedure and sessions thus acted in
several ways to encourage the abatement activities of Omaha.
The two internal pressures—opinion leaders and city offi
cials—and the external influences initiated by state and
federal officials definitely encouraged positive abatement
action.
Factors Restricting an
Abatement Program
Variables restricting an abatement program can also
be categorized as external and internal:

federal legisla

tion and state grants-in-aid being external, and economic
and political resources of the major local recalcitrant
being internal.
Proposition #22:

Federal legislation restricted

Omaha's abatement activity.

Host statutes, because they do

establish goals and procedures for action are good indicators
of the limits of "acceptable" activity.

For example, the

Federal Water Pollution Control Act of 1948 was temporary Ca
set time period was prescribed.) With temporary regulatory
legislation two obvious questions arise:

How forcefully are

58. This is drawn from a careful examination of the
several Conference proceedings.
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administrators going to pursue the legislative goals, and
how will the regulated constituency respond?
There are indications from participants that both
these questions concerned them.

For instance, an Omaha city

administrator argued:
When the legislation was initially passed we had no
idea how serious the feds were about this. Remem
ber at that time everybody was saying this was a
state and local matter. Who would have thought
that as early as 19 56 they would have got into the
grant business with this.59
Conference Administrator Stein also admitted that such ini
tial impressions may have existed because of the nature of
the legislation.

To what extent these feelings were echoed

by others cannot be determined.
Professor Harry Reynolds noted that city politics in
Omaha is like fire fighting:
can wait."6 0

"Unless there is a crisis it

Or, in other words, abatement activity would

•likely be slowed until external force was exerted on city
officials, such as federal legislative efforts.
The lack of procedural clarity and the continual
shifting of policy goals also affected Omaha's efforts.

The

Water Pollution Control Act and its amendments did not state
specific goals or how to achieve them.
59.

For example, one of

Anonymity requested by Omaha City Administrator.

60. Harry Reynolds, Professor of Political Science
at the University of Nebraska-Omaha, in a personal interview,
June 21, 1971.
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the central question in the Omaha case was "what type of
treatment should be required:
tertiary?"

primary, secondary, or

Originally the general goal was to provide pri

mary treatment to all municipal waste flowing into the
Missouri.
quate.

In the context of the time this was thought ade

Today, however, Conference and other federal and

state enforcement actions are requiring secondary and occa
sionally tertiary treatment in pollution cases.

Indeed, the

Omaha case will ultimately require secondary treatment.
Obfuscation was augmented by an administrative code
for federal officials which allowed procedural decision to
be made by local officials.

Moreover, the choice of tech

nology and structures to abate the problem were consistently
left to local officials.
The Public Works Director (Gene Jordan), Omaha Sani
tary Engineer (Charles Geisler), and Acting Director of the
Nebraska Environmental Control Agency (T. A. Filipi) all
thought that ambiguity and uncertainty in federal require
ments facilitated the foot dragging evident on the part of
Omaha.

Certainly it is logical to link decisional clarity

and compliance activity.

Our respondents seem to confirm

an empirical link also.
Federal legislation reveals increasing concern with
treatment projects.

More grant monies, liberalized distri

bution formulas, and diminishing grant ceilings clearly
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reveal this concern.

(See Table 3.)

Ironically this ex

panded federal effort was to slow the abatement efforts in
Omaha.

Evidence suggests that Omaha officials, upon seeing

the expansion of federal grants-in-aid, consciously reap
plied for federal grants, and delayed application for other
61
grants until a more appropriate time.
cial noted:

As a Nebraska offi

"The promised new water pollution legislation

by the new (Kennedy) administration may be causing polluters
to drag their feet.

If the legislation is passed there will

be a lot more federal money available." 6 2
Proposition #2 3:

A lack of state funds

Omaha's abatement activity.

restricted

A second external influence on

Omaha's abatement program was the lack of state funds.

Al

though authorizations up to $3 million were granted as early
as fiscal year 1967, it was not until 1971 that appropria
tions were made by the Unicameral.
The absence of state aid was linked directly to the
Omaha case by Acting Director of the Nebraska Environmental
Control Agency, T. A. Filipi:

"There is no question that

our lack of financial help for Omaha set their efforts back
considerably.

Especially when the federal people came up

61. Edwin Hewitt, Omaha Finance Office, in a per
sonal interview, July 13, 1971.
62. Harold Stein, Member of the Nebraska Water Pol
lution Control Commission, as quoted in, "City Gets More Time
for Cleaning Up River," Omaha World Herald, December 22, 1960.
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with this new grant formula.
63
millions."

Why, Omaha would have saved

Filipi's argument was strongly supported by

Carl Chopek of the Federal Regional Office who was stationed
in Lincoln:

"The big hinderance to abatement has been the

64
lack of (financial) support from the state."

It was esti

mated that Omaha paid nearly 80 percent of the total cost of
abatement itself.
Proposition #24:

The potential resources available

to Omaha polluters—economic and political leverage with
both state and local officials--restricted Omaha's abatement
activity•

The abatement activities of Omaha were affected

more severely by internal influences than by external influ
ences.

No less than three internal factors influenced the

procedures and abatement activities of Omaha:

the typography

of the city, the economic place of the packers in the city,
Omaha's pride in. being the world's largest meat processing
center.

The principal polluter, aside from the city's

domestic effluents, was the large Omaha meat packing industry
(nineteen such packers in the early 1960's).

Omaha's pride

63. T. A. Filipi, interview, noted that with the
1966 amendments, Congress approved provisions to allow the
federal share to increase to 50 percent if the state
committed 2 5 percent of the remaining cosT (a 50-25-25 form
ula). However, without state participation the community
contributed 70 percent and the federal government 30 percent.
64. Carl Chopek, Environmental Protection Agency's
Liaison Officer to the State of Nebraska, in a telephone
interview, July 10, 1971.

149

in being the world's largest meat processing center, coupled
with more tangible economic contributions to the city by the
packers and associated industries, gave the packers consider
able "potential" influence in any municipal decision affect
ing them.
City decision-makers plugged in the interests of the
packers when planning their program.

Perhaps the best exam

ple is seen in Omaha's program for financing their multimillion dollar program.

With the exception of the initial

Papio Plant expansion, all abatement projects were funded
with general obligation bonds to be redeemed by city wide
assessments.

Abatement costs were distributed to all

property owners in the city, regardless of their effluent
contributions.

The point is even more obvious with the pre-

treatment plant proposed by the industry.

In a widely

hailed gesture of benevolence the packing industry agreed to
pay a per head fee to operate the plant.

The city, however,

ultimately would have to pay for the plant's construction.
These financial arrangements raised little citizen
objection.

Indeed, on the one occasion when sewer bonds

were turned down, the cause was more a tax payers' revolt
65
than anti-pollution or anti-industry feelings.
The potential influence of the packing industry
(contrasted to any overt, direct pressures) had a strong
65.

Woodward Howe, interview.
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influence on Omaha's abatement activity.

Specifically, it

narrowed the politically acceptable alternative for financ
ing the abatement program and accounted for the city offi
cials' ready acceptance of the pre-treatment plant
suggestion.

Obviously, the latter instance does border on

overt public pressure.

Yet even this action cannot be

appreciated without first understanding the latent power of
the Omaha packers.
Proposition #25:

The high cost of abatement to the

city restricted Omaha's abatement activity.

One simple but

significant explanation for the level of Omaha's activity was
the high cost of abatement.

Problem resolution can easily

be handled when the cost is small or when federal or state
financing is available, but neither condition was present
here.

Indeed, as cost to the community goes down, the pro

pensity for expanded community activity goes up, and--as in
this case--the inverse is equally true.
Proposition #2 6:

Governmental procedures restricted

Omaha's abatement activity.

One of the most obvious reasons

why Omaha's activity was limited was the administrativelegal procedures the city encountered.

Omaha needed to ob

tain a ruling from the Internal Revenue Service that the
Omaha Pollution Control Corporation bonds, being sold to
finance the pre-treatment plant, were tax exempt.

Events

provided the need for such a ruling as early as 1965, yet
the decision was not rendered until 1967.

Although the most
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dramatic, this was but one of several instances in which
external decisions slowed Omaha abatement.

Furthermore, it

was estimated by some that the time between a federal grant
request and final approval was as long as six months, during
which time construction of the facility was delayed.
However, the city's procedures were equally cumber
some.

Designing, financing, and building abatement projects

required a compliance period of years, not days.

It was

physically impossible for Omaha to comply with federal re
quirements before 1960.

Coupled with this lag were certain

self-imposed, needless restrictions.

For instance, the

decision to utilize general revenue bonds necessitated voter
approval of each project.

Although only once was such

approval denied, the effort and time in "selling" the bonds
averaged three months per election.
Omaha's charter had a debt limit restriction for
bidding bonding of more than 7 percent of its total property
valuation.

This limit necessitated a lease-purchase agree

ment financing the pre-treatment plant and delayed the issu
ance of bonds for the Missouri River Treatment Plant.

In

effect, Omaha was burned and restricted by its own proced
ural devices, as well as external procedural hurdles.
Proposition #27:

Technological decisions restricted

Omaha's abatement activity.

Decisions to adopt one techno

logical approach rather than another always involves risk
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and uncertainty; and those who choose among such alternatives
must, therefore, be doubly careful.
The decision at the second session of the Conference
to build a pre-treatment plant was a decision to use new
technology.

This alternative was selected over the testimony

and objections of many who suggested in-house removal of the
paunch manure.

The adherents of the latter approach included

Conference Administrator, Murray Stein.

Nevertheless, the

innovative Carver-Greenfield approach was selected.
If the choice had proved successful, officials would
have been widely hailed, but it was not successful.

The

technology was untested, expensive, and necessitated a longterm financial commitment by the city.

The city committed

itself to a questionable treatment procedure for a long time
with few guarantees.

This unfortunate choice of the unsuc

cessful Carver-Greenfield method is clearly linked to a
restricted abatement effort.
To be positive about it, Omaha did pursue a signifi
cant abatement program—especially given the time and cir
cumstances in which abatement decisions were made.

But it

must also be noted that nearly every responding participant
felt abatement went too slowly.

While the actions and be

havior of others contributed, problem resolution remained
the responsibility of the local community, and resolution
was accomplished only after long delay.
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Summary
The foregoing analysis leaves an impression of role
independence.

However, a more careful evaluation of the

findings, as illustrated by Figure 1, reveals t-he opposite.
The diagram illustrates that each enforcement role had an
influence on the recalcitrant's activities.

However, these

activities in turn influenced and were influenced by the
activities of other participants, including the recalci
trant.

The findings reveal not only the activities of

individual role participants, but equally suggest the sys
temic nature of the process.
The data describe both what happened in Omaha and
to an extent why.

An examination of the four enforcement

roles constituting the Omaha compliance process suggests
reasons for the acknowledged slow compliance.

Although ul

timately compliance rests with the recalcitrant, it is clear
that both internal and external factors influenced events.
The slow development of strong external enforcement roles,
coupled with questionable technical, financial and political
decisions, inhibited any quickened abatement pace.

Con

versely, the development of a forceful federal role, subse
quently supported by the participating states, produced an
accelerated compliance process.
This analysis has provided an adequate understanding
of a single case of water pollution compliance.

We now
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Federal Enforcement Activity
(1) Enabling Legislation
(2) Self-perception of federal
role
(3) Public Support
(4) Recalcitrant Behavior

ENFORCEMENT
ROLES

Participating States
(1) Regionalism
(2) Attitudes toward
abatement decision
(3) Status of Enforcement program

RECALCITRANT ROLES

/ \_
/\

Nebraska
(1) Regionalism
(2) Personnel
(3) Enforcement tools
(4) Stature of Recal• citrant

Omaha
(1) Perceptions and Identification
of the Problem
(2) Federal and State Encouragement
(or lack of it)
(3) Internal public opinion
(4) Governmental Procedures
(5) Technology

Figure 1.

The Ecological Nature of Enforcement
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intend to broaden the perspective for analysis to other
compliance decision-making studies to determine how typical
the Omaha case is of compliance decision-making.

Unfortun

ately there exists no comparable study of water pollution on
which to base a comparison; therefore, we will extend the
comparison to compliance with judicial decisions.
chapter is dedicated to that task.

The next

CHAPTER 5
COMPLIANCE RESEARCH
Students of the Supreme Court have long been inter
ested in the concept of compliance, especially with the
"impact" that decisions have on "behavior.""*"

In the past

decade their efforts have yielded an impressive bibliogO
raphy.
Judicial impact studies contain a number of
1. Kenneth M. Dolbeare, "Public Policy Analysis and
the Coming Struggle for the Soul of the Postbehavioral
Revolution," in Phillip Green and Sanford Levinson, eds.,
Power and Community: Dissenting Essays in_Political_Science
(New York: Vintage Books, 1970), p. 102.
2. Several of these are: Gordon Patric, "The After
math of a Supreme Court Decision," Journal of Public Law 6
(1957):455-463; Frank Sorauf , "Zorach v. Clauson: The Im
pact of a Supreme Court Decision," American Political Sci
ence Review 53 (1959):777-791; Stephen Wasby, "Public Law,
Politics, and the Local Courts: Obscene Literature in
Portland," Journal of Public Law 14 (1965):105-130; Ellis
Katz, "Patterns of Compliance with the Schempp Decision,"
Journal of Public Law 13 (1963):396-408; ' William H. Beaney
and Edward N. Beiser, "Prayer and Politics: The Impact of
the Engel and Schempp Decisions on the Political Process,"
Journal of Public Law 13 (1964):475-503 ; R. H. Birkby, "The
Supreme Court and the Bible: Tennessee Reactions to the
Schempp Decision," Midwest Journal of Political Science 10
(1966 ):304-319 ; Richard M. Johnson, The Dynamics of Compli
ance: Supreme Court Decision-Making from a New Perspective
(Evanston: Northwestern University Press, 19 6 7): William
K. Muir, Prayer and the Public Schools (Chicago: University
of Chicago Press, 1967); Donald R. Reich, "The Impact of
Judicial Decision-Making: The School Prayer Cases," in
David H. Everson, ed., The Supreme Court as a Policy Maker:
Three Studies on the Impact of Judicial Decisions (Carbondale: Southern Illinois University Press, 1968 ), pp. 44-81*,
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propositions that recently have been aggregated and analyzed
at a more abstract level.

3

This section will examine the aforementioned propo
sitions for insights into understanding compliance with
water pollution legislation.
below in hypothesis form.

The most promising are noted

By examining and comparing hypo

theses to our Omaha data we hope to:

(1) test the fit of

our research with previous compliance research, and (2) add
further elaboration to the hypothesized linkages between
decision-making and compliance behavior.
Dolbeare and Hammond provided a four category
typology--decisional environment, substance of the decision,
decision-making structure, and attitudes and behavior of the
recalcitrant-appropriate for grouping these previous con
clusions.^

It should be noted that this is a typology, not

an explanatory model.

No attempt at causal linkage is made.

Theodore Becker, ed., The Impact of Supreme Court Decisions
(New York: Oxford University Press, 1969); Kenneth M.
Dolbeare and Phillip E. Hammond, The School Prayer Decisions
(Chicago: University of Chicago Press , 1971); and Sammuel
Krislov et al., eds. Compliance and the Law (Beverly Hills:
Sage Publishing Co., 197 2).
3. Stephen L. Wasby, The Impact of the United States
Supreme Court: Some Perspectives (Homewood, 111.: Dorsey
Press, 19 70); James P. Levine, Methodological Concerns in
Studying Supreme Court Efficacy," in Samuel Krislov et al.,
eds., op. cit., pp. 99-123.
4. Kenneth M. Dolbeare and Phillip E. Hammond, The
School Prayer Decisions, op. cit. , pp. 134-136.
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Decisional Environment
Paramount to the success of enforcement activity is
the environment or context in which the decision is issued.
Without a receptive environment, the changes of compliance
are sharply reduced.

Compliance research has isolated four

specific variables that make-up a conducive or hostile
environment for compliance behavior.
The presence of a crisis nature

5

in the decision

making process has a positive influence on compliance activ
ity.

A crisis nature is the sudden perception of a threat

to highly prized values.

This threat may evoke a "crisis

decision" but it may also evoke a simple but significant
recognition of an issue.

This latter response does not

result in a crisis decision but in a series of decisions (or
non-decisions) developing over a period of time.
In his review of the literature, Stephen Wasby noted:
"If a decision is injected into a crisis, or is perceived as
creating one, impact is likely to be immediate

..."

In

summarizing his study of "Midland" and its reaction to the
Schempp and Engel decisions, William Muir concluded that one
of the key variables in explaining the behavior of "converts"
was the time frame.

7

Both suggest that the presence of a

5. Glenn Paige, The Korean Decision (New York:
Free Press, 1968), pp. xxi-xxii.

The

6.

Stephen L. Wasby, Impact . . .op. clt., p. 69.

7.

William K. Muir, op. cit., p. 134.
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crisis in the decisional environment tends to enhance
compliance.
A major problem with the above hypotheses is that
the linkage is not as clear as the effect.

Muir suggests

that the lack of time forces the recalcitrant to respond
g

based on opinion leaders and other "natural keys."

How

ever, others have suggested the linkage to be an attention
step.

The issue is publicized by the existence of a crisis

such as the London Killer Smog in December 19 62 or the Santa
Barbara Oil Spill of 19 69.

Thus, there are at least two

possible links between the crisis nature of the environment
and its effect on complicance decision-making.
Indeed, the attention step linkage seems most appli
cable to the Omaha situation.
of the Omaha World Herald:

In the words of Woodward Howe

"Occasionally something would

happen with the River that we could dramatize; oil slick
r

from the railroad, or big pieces of paunch and other remains.
But there was nothing that would have been of interest
<4

nationally.
—

• —

i

>. '

8. See especially Leon Festinger, A Theory of Cog
nitive Dissonance (Stanford: Stanford University Press,
19 5 7), and Jack W. Brehm and Arthur R. Cohen, Explorations
in Cognitive Dissonance (New York: John Wiley and Sons,
1972) for discussions of cognitive dissonance.
9. Woodward Howe, City Editor of the Omaha World
Herald, in a personal interview, July 13, 1971.
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In essence, although Omaha did not experience the
dramatic nation-wide crisis on the scale of Santa Barbara,
local crises were employed by the Omaha press to dramatize
the issue as a problem of the local political system.

In

turn, this mobilized the system to respond in some way to
the issue.

The Omaha data suggest, then, a linkage between

a crisis and the political system's propensity to handle
issues.

10

The existence of a heterogeneous compliance unit
(recalcitrant) has a positive influence on compliance activ
ity.

Court decisions relative to compliance have generally

involved obscenity, school prayer, and police behavior.

Al

though the last issue-area is not as applicable, the studies
of obscenity and school prayer decisions have detailed a
linkage between the homogeneity of a community and its pro
pensity to comply."*""1'
as:

The findings support statements such

"Non-compliance with the Supreme Court's church-state

rulings seems to have been greater in religiously homogeneous
10. This conclusion is supported by David Zwick and
Marcy Benstock, Water Wasteland: The Nader Report (Washing
ton: Grossman Publishing Co., 1971), p. 191, and Ernest
Englebert, "Political Parties and Natural Resource Policies:
An Historical Evaluation," Natural Resources Journal 1
(1961):224-256.
11. See especially Kenneth M. Dolbeare and Phillip
E. Hammond, The School Prayer Decisions, op. cit. ; Albert P.
Blaustein and Clarence Clyde Ferguson, Desegregation and the
Law (New Brunswick, N.J.: Rutgers University Press, 19 57);
William K. Muir, op. cit.: Frank Sorauf, op. cit.; and Robert
Birkby, op. cit.
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communities than in those heterogeneous communities with significant religious minorities."1 2

Muir renders much support.

He finds that the absence of a strong, vocal (religious)
minority necessitates a reliance on other opinion leaders,
i.e., the press and community politicians who are not as
directly impacted as religious leaders.
One question remaining in the literature is the in
dependent influence of size on compliance.

Albert Blaustein

and Clarence Ferguson reason in larger•communities public
officials have more lattitude in decision-making because of
the absence of social pressure or the social spatial distance.
Judges, police officers, members of school boards
and other representatives of governments are
strangers to the people of the cities and it is
seldom that the impersonal authority they represent
is questioned. In smaller communities, on the other
hand, local officials are friends and neighbors
whose judgment is frequently subject to challenge
when it does not reflect community attitudes.13
We have some doubt about the degree of independence
of community size.

It is argued that this is a spurious

relationship and suggest a linkage with the concept of com
munity heterogeneity.

However, we have collapsed both con

cepts-- community size and community heterogeneity—into the
"heterogeneous hypothesis."
12. Albert P. Blaustein and Clarence Clyde Ferguson,
op. cit., p. 216.
13. Stephen L. Wasby, The Impact of the United
States Supreme Court . . ., op. cit., p. 53.
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Our data generally lend support to these thoughts,
but with qualification.

Implicit in Muir's study is an

elite constituency, or an attentive public.

In other words,

theoretically the collective citizenry of Omaha was the re
calcitrant.

However, in reality the recalcitrant role was

confined to the city government and the packing industry.
Thus, while the community, as a whole, is heterogeneous the
recalcitrant is much more homogeneous.
The implication for compliance is clear.

A homo

geneous issue-public restricts acceptable alternatives.

If

the attentive public is inclined towards compliance,
decision-makers will be inclined toward compliance.

However,

if the attentive issue-public is negatively inclined then
rapid compliance is constrained.

In Omaha, the attentive

issue-public (packers, elected officials, and administrators)
dictated that economic considerations be valued equally with
compliance efforts.
High abatement costs have a negative influence on
compliance activity.

The hypothesis is based on the assump

tion that as the compliance costs go up, the likelihood of
voluntary compliance goes down.

Unfortunately, the research

examining this hypothesis is scant.

The relationship between

costs and compliance is mentioned by Levine, but he does not
14
explore the linkage xn any detail.
14. James P. Levine, in Krislov et al., op. cit. ,
pp. 106-107.
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Most previous research has explored the effect of
attitudes on decisions.

Relatively little interest has been

shown in issues requiring technological as well as attitudinal changes.

The interactions between technology and atti

tude change are schematized in Figure 2.

The continuum

illustrates that although issues cannot be dichotomized into
sociological or technological problems, compliance, nonethe
less, involves both dimensions.

While some issues are almost

totally reliant on attitude change, others need large inputs
of technology for resolution.

Still others demand nearly

equal amounts of each.
Although the schema is highly suggestive for policy
analysis, the principal concern is fiscal costs.

From Fig

ure 2 we can hypothesize that as an issue becomes more
technological, the monetary cost of compliance increases.
In short, while compliance with obscenity decisions necessi
tates administrative costs, the costs of building abatement
equipment to comply with pollution decisions are generally
higher.
Omaha is illustrative of high abatement costs.

Over

$30 million has already been spent, and an estimated $50
million to $60 million more must be allocated to provide
15
secondary treatment.

The cost is not totally borne by

15. Jack Rademacher, Former Director of the Region
VII office, in a personal interview, January 15, 1972.
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the recalcitrant.

As the federal government's contributions

become more available, compliance seems likely to increase.
Compliance activity in Omaha does tend to support the conclu
sion that as abatement costs diminish—through increased sup
port from state and federal sources—compliance becomes more
frequent and speedy.
A high ratio of fiscal resources by compliance advo
cates over compliance opponents has a positive influence on
compliance activity.
16
is limited also.

Research related to this proposition

Principally it has focused on the fiscal

resources of those parents, groups, and organizations oppos
ing the school prayer and obscenity decisions.

Findings

reveal that the resources are used to challenge the ruling
in further court battles, thus delaying decisional impact
for an indefinite period.
Although logic dictates the applicability of this
thesis to pollution compliance, the Omaha case provides no
empirical confirmation.

It is reasonable to assume that an

economically powerful recalcitrant--public or private--could

16. See James P. Levine, in Krislov et al., op. cit. ,
pp. 106-107; Arnold Rose, "Sociological Factors in the
Effectiveness of Projected Legislative Remedies," Journal of
Legal Education 9 (1959):333-345; Thomas E. Barth, "Perception
and Acceptance of Supreme Court Decisions at the State and
Local Levels," Journal of Public Law 17 (1968):310-316 ; Samuel
Krislov, The Supreme Court in the Political Process (New York:
Macmillan, 1965), pp. 150-157; Frank Sorauf, "Zorach v. Clauson:
The Impact of a Supreme Court Decision," American Political
'Science Review 53 (1959):777-791.
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delay any enforcement order for a substantial period of time.
Indeedj some pollution research indicates this to be the
case.17

However, m Omaha such power was never openly used.
In summary, the literature relating to Supreme Court

decisions has found the decisional environment to be an im
portant variable influencing compliance; research on the
Omaha pollution problem is subject to the same interpreta
tion.

Although the thesis on fiscal disparity could not be

properly tested, our data does not invalidate its potential.
The linkages between crisis, heterogenic compliance units,
and high fiscal costs seem to be reinforced by the Omaha
case.
Substance of the Decision
Additional hypotheses can be categorized within the
Dolbeare and Hammond typology under the heading:
stance of the decision."

"the sub

These propositions support the

thesis that the decision and the procedures that are per
ceived as directly contributing to the decision influence
compliance,
The clarity of the announced decision has a positive
influence on compliance activity.

Students of Court deci

sions have found several linkages between the clarity and
impact of a decision.
17.

After the Court acts, its decision

David Zwick and Marcy Benstock, op. cit., p. 90.
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becomes the basis for lower decisional units.

In addition,

"When relevant court opinions are ambiguous . . ., the possi
bility of the adoption of legislation contrary to Supreme
Court intent increases."

X8

Or, more generally stated:

"Ambiguity of a decision increases the likelihood that it
will be misunderstood by the other actors in the political
process and that the policies of the other participants will
not be adjusted to conform to the decision. ii 19
Some scholars suggest a second linkage.

An ambiguous

decision may necessitate further court rulings to clarify the
issue.

Subsequent decisions, in turn, will delay enforcement

and compliance.
A final linkage is suggested by Lawrence Pettit who
argued that clarity in the Court's decision nullifies re
gional and local norms that might influence a more ambiguous
decision.

20

Using Muir's cognitive dissonance theory,

Pettit finds it easier for issue-publics to justify their
18. Stephen L. Wasby, "The Pure and the Pruient:
The Supreme Court, Obscenity, and Oregon Policy," in David
Everson, ed., The Supreme Court as Policy Maker: Three
Studies on the Impact of Judicial Decisions (Carbondale,
111.: Public Affairs Research Bureau, Southern Illinois
University, 1968), pp. 73-114.
19.

Thomas E. Barth, op. cit•, p. 314.

20. Lawrence K. Pettit, "Constitutional Ambiguity
and Legislative Decision-Making: The Establishment Clause
and Aid to Higher Education," in Pettit and Edward Keynes,
eds. The Legislative Process in the United States Senate
(Skokie, 111.: Rand McNally and Co., 1969), p. 271.
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behavior with an ambiguous decision than with a clearly
enunciated one.
Evident in the Omaha case were decisional ambigui
ties concerning what to do to comply, and how to do it.

Al

though their abatement program was accepted by conferees
there was no specific stipulation as to what was the overall
objective of the abatement legislation.

In addition, pro

cedural questions were left almost entirely to Omaha.
received little direction as to how to proceed.

They

For example,

the second Conference session was devoted almost entirely to
the pre-treatment plant decision.

There were objections by

conferees, yet none was emphatic enough to force an alter
nate decision.
It is perhaps fair to surmise that both what should
be done and how it should be done were implicit--if not
moderately explicit--in the case, however, the lack of com
plete clarity allowed Omaha some self-discretion.

Thus,

while the lack of decisional clarity did not initiate non
compliance behavior, it could have been used to justify such
behavior.
Decisional consensus has a positive influence on
compliance activity.

As Wasby notes, "Much attention is

paid to the vote m a case."

21

Voting represents division

21. Stephen L. Wasby, The Impact of the United
States Supreme Court . . ., op. cit., p. 44. See also
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or consensus, a united stand for or against an issue, or
hope for those negatively affected that a subsequent court may
overturn the decision.

Perhaps the most dramatic illustra

tion of a perceived need for unanimity was that of Chief
Justice Warren in the Brown case.

Warren felt compelled to

delay the decision an extra term to achieve symbolic
consensus.
A unanimous or consensus decision carries the full
weight of the decision-making unit.

Not only is the recal

citrant faced with little hope of reversal, but also there
is a symbolic or psychological dimension to such unanimity.

22

Credibility, a concept like many in the social sci
ences, lacks precise definition, yet it offers immense poten
tial for understanding the decision-making process.
Perceptions surrounding a decision are often as important as
the realities of the decision.

Thus, the perception by the

issue-public of consensus on a decision (such as a unanimous
or near unanimous vote) enhances the credibility of the
decision and diminishes the likelihood of non-compliance.
Although the water pollution issue has now evolved
into a consensus issue—questions of how to pay for it, not
whether to do it--the empirical link between such

consensus

William K. Muir, op. cit., pp. 132-133; and James P. Levine
in Krislov, et al., op. cit., p. 107.
22. See Murray Edleman, The Symbolic Uses of Politics (Champagne-Urbana: University of'Illinois Press, 1969).
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and compliance is not clear.

A probable correlation exists

between consensus and compliance activity.

Such a correla

tion, however, needs further comparative testing before
causation can be determined.
Omaha abatement activity roughly correlates with the
development of support for the issue.

As more and more

people became aware of the issue and sympathetic to ending
environmental abuses, abatement activity (at all governmental
levels) in the Omaha case increased.

However, we heard no

specific mention that such a quickening of activity was
caused by political (decision-making) consensus.
The periodic reiteration of the decision has a posi
tive influence on compliance activity.

The effect of peri

odic reiteration of the decision is the same as decisional
consensus for it gives added assurance that the decision was
not a mistake.
rights area.

23

This has been widely observed in the civil
With the Brown decision lower courts as well

as the Supreme Court were called upon repeatedly to link
individual cases to the decision.

This made non-compliance

more difficult to reconcile with previous behavior.
Decisional reiteration can be seen in several ways.
In the judicial system it may be a follow-up decision by the
23. Kenneth M. Dolbeare and Phillip E. Hammond,
"Local Elites, the Impact of Judicial Decisions, and the Pro
cess of Change," Paper presented at the American Political
Science Association Convention, 19 69, as quoted by Stephen
Wasby, The Impact of the United States Supreme Court . . .,
op. cit. , pp. 49-50.
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Supreme Court, or a decision by lower courts based on the
Supreme Court's decision.

In the legislative system, such

reiteration can be indicated by long-term legislative com
mitments:

repeated program appropriations, continuing

verbal-symbolic support of policy leaders, and/or new legis
lative initiatives.
Such reiterations are evident in the Omaha pollution
case.

Throughout the proceedings, legislative initiatives

included larger appropriations of money, rhetoric by national
policy leaders, and stronger enforcement efforts.

Each

action by federal policy makers acted to reinforce a perma
nent commitment to the stated ends.

The possibility of non

compliance, then, lost acceptability.
The "juxtaposition"—where the decision is in rela
tionship to like decisions--of the decision has an influence
on compliance activity.

New decisional areas produce cau-

tionary, conservative responses from issue publics.

24

On

the other hand, incremental or sequential decisions tend to
develop legitimacy for regulation.
Generally, issue-public responses can be grouped
into two categories.

First, issue-publics are indignant at

24. Stephen L. Wasby, The Impact of the Supreme
Court . . . , op. cit. , p. 4-3; and Richard Johnson, The Dy
namics of Compliance: Supreme Court Decision-Making from a
New Perspective (Evanston: Northwestern University Press,
1967).
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being regulated."

A previously unregulated public, i.e.,

law enforcement agencies, is often suspicious of a need for
regulation.
decision.

26

Secondly, many publics completely reject the

The view that this is not a proper sphere for

governmental regulation, in turn, produces this non
compliance.

Indeed, such reactions seem to be increasing as

regulatory policies extend their reach.

27

Water pollution policy is an excellent example of
this.

A regulatory strategy for abatement was clearly

assumed by the federal government in 195 6.

Our data revealed

isolated, yet strong indignation at the federal presence in

25. See pp.17 2-17 5 for a full examination of the
distinction between and significance of "regulatory policy"
and "distributive policy."
26. Neal Milner, "Comparative Analysis of Patterns
of Compliance with Supreme Court Decisions: Miranda and the
Police in Four Communities," in Sammuel Krislov, et al. , eds.,
Compliance and the Law, pp. 297-312.
27. The thesis of decision-making "legitimacy" is
many times related to the decisional unit. We take exception
to this. Rather "legitimacy" can be linked to the kind or
type of decision a decision-making unit is required to make.
For example, the Baker v. Carr decision involved the question
of "legitimacy" of the decision. The Court was challenged
not as an institution making decisions, but rather its
legitimacy in making a decision related to that issue-area
was challenged. Continually there has been and continues to
be a "fringe area" of the first impression decisional areas.
For example, the reporter shield law may properly be put in
this fringe area. It is not that government is being chal
lenged as "legitimate" but rather whether government can
"legitimately" enter this area.
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what was regarded a state and local regulatory area.

28

It

was considered contrary to the "rules of the game" for the
federal government to intervene.

Indeed, the position of

President Eisenhower at this time supported such protests,
as he favored a state oriented effort.
Water pollution enforcement and the Omaha case pro
vide excellent support for the thesis of decisional juxtaposition.

"First impression"

29

decisions are more likely to

face compliance problems than are decisions in "legitimate"
regulatory spheres.
The "type" of decisional area has an influence on
compliance activity.
impact literature.

This thesis is implicit in all the
However, because of the nature of the

issues and the decisional (judicial) system, it has not been
made explicit.^
Typologies are not a new phenomena in policy studies.

31

Although it is a distortion to generalize further

28. Woodward Howe, interview; T. A. Filipi, inter
view, and Charles Geisler, interview.
29. The term is suggested by Stephen L. Wasby, The
Impact of the United States Supreme Court . . ., op. cit. ,
p. 44.
30. Kenneth M. Dolbeare and Phillip E. Hammond, The
School Prayer Decisions, op. cit., perhaps come closest to
recognizing this thesis explicitly, p. 13 5.
31. See especially, Theodore Lowi, "American Busi
ness, Public Policy, Case Studies, and Political Science,"
World Politics 8 (1964): 677-715; and Robert Salisbury and
John Heinz, "A Theory of Policy Analysis and Some Preliminary
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about already simplified categories, two general groupings
can be extracted from the policy typology literature.

These

groupings are "distributive decisions" and "regulatory de
cisions."

The former involve decisions to allocate resources,

whereas the latter propose to regulate behavior.
Issue-public responses to these two types of policy
decisions are different.

In the former, compliance involves

the perception of resources by the "public."

In the latter,

compliance brings forth the acceptance of behavioral re
strictions (albeit for the general good of society).
The implications for compliance decision-making are
clear.

Non-compliance is a regulatory issue, while distri

butive decisions are relatively free from compliance problems. 3 2

.
Judicial decisions
being regulatory m nature are

often plagued by questions of compliance.

Thus, questions

of compliance and compliance decision-making are predominant
in regulatory policy as distinct from distributive policies.
The decisional issues handled by the judicial
decision-making system (certainly those involving compliance)
are regulatory in nature, therefore.

it would have been

Applications," in Ira Sharkansky, ed., Policy Analysis in
Political Science (Chicago: Markham, 1970), pp. 39-60.
32. This is not to imply that the distributive
arena is completely free of non-compliance problems. Rather
questions such as "welfare cheating," etc. are really regu
latory problems in a distributive arena.
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difficult for those scholars of the Court to define this
proposition.

All judicial impact studies must consider a

regulatory--as opposed to a distributive—decision.

Our

efforts in examining compliance through a different decision
making structure seem to add further understanding to regu
latory decision-making activity.
The existence of "coercive provisions" in the deci
sion has a positive influence on compliance activity.

Coer

cive provisions and penalties seem necessary for successful
compliance with regulatory decisions.

33

Traditional mech

anisms include an enforcement bureaucracy, administrative
tools, and penalties for non-compliance or inducements to
urge compliance.

While this has not been the principal con

cern of previous research, it must be the concern of water
pollution research.

Logic dictates the hypothesis that the

more abundant coercive alternatives are the better chance
for compliance.

Successful regulatory legislation provides

for an enforcement bureaucracy as well as penalties and/or
inducements for compliance behavior.

33. See especially, Kenneth M. Dolbeare and Phillip
E. Hammond, The School Prayer Decisions, op. cit., pp. 135137; Walter F. Murphy, "The South Counterattacks: The AntiNAACP LawsWestern Political Science Quarterly 12 (1959):
'390 ; Malcom Feeley, "Coercion and Compliance: A New Look at
an Old Problem," in Krislov et al., eds., Compliance and the
T.aw . . . t op. m't.. p. 63; Samuel Krislov, The Supreme Court
in the Political' Process, op. cit.
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The pollution problem illustrates this point.

Ini

tial legislation gave prime enforcement authority to illequipped state governments.

Although subsequent legislation

strengthened the federal enforcement bureaucracy, the major
thrust of enforcement has remained decentralized.

Too,

abatement penalties have been non-existent until recently.
Early legislation did.not provide for mandatory fines or
jail terms (this was left to the discretion of the courts).
Although grants for abatement have been increased, even
these inducements are relatively recent.

(See Table 3.)

The Omaha case illustrated that without enforcement
tools and penalties compliance depends on the polluter.
Jack Rademacher remarked:

As

"We went to court with St. Joseph

(Missouri) because they dared us.

We had little to gain.

There were no mandatory fines, nor were we asking for any.
After all, if they were forced to pay large fines they would
have been in worse shape to build facilities."

34

In summary, two points are clear concerning the
"substance of the decision" and compliance activity.

First,

the data lend qualified support to existing hypotheses.
Secondly, the data go beyond present propositions to clarify
linkages and to suggest relationships between compliance be
havior and the aforementioned hypotheses.
34.

Jack Rademacher, interview.
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Decision-Making Structure
A third grouping of hypotheses focuses on the
decision-making structure.

Various linkages have been sug

gested correlating the characteristics of decision-making
units with compliance behavior.

Below are sketched the most

prominent and widely accepted of these propositions.
The political inaccessibility of the enforcement
bureaucracy has a positive influence on compliance activity.
Several authors argue the thesis that compliance activity is
enhanced if the administering bureaucracy is perceived to be
inaccessible to public or issue group pressure.

35

The bur

geoning literature on "regulatory agencies" has clearly
explored the dangers of issue-groups "capturing" the regulatory agency.

36

35. James P. Levine, in Krislov et al. , op. cit., pp.
106-107 ; see also Francis Rourke, Bureaucracy., Politics, and
Public Policy (Boston: Little, Brown, 1969), pp. 63-89.
36. Some of the more prominent works on regulatory
policy are: Pendelton Herring'., Public Administration and' the
Public Interest (New York: McGraw Hill, 1936); Robert E.
Cushman, The Independent Regulatory Commissions (New York:
Oxford University Press, 1941); Emmette S. Redford, "Per
spectives for the Study of Government Regulation," Midwest
Journal of Political Science 6 (1962):1-18; James E. Anderson, The Emergence of the Regulatory State (Washington:
Public Affairs Press, 1962); Samrnuel P. Huntington, "The
Marasmus of the ICC," in Francis E. Rourke, ed. , Bureaucratic ,
Power in National Politics (Boston: Little, Brown^ 19 65):6783; Frederick,Mosher, Democracy and the Public Service (New
York: Oxford University Press, 1966); Charles 0. Jackson,
Food' and Drug Legislation in the New Deal (Princeton: Princeton University Press, 19 70); Symposium on Regulatory Adminis
tration, "Are We Getting Anywhere," Public Administration
Review 33 (1972).

178

The capture can be either overt and pre-meditated or
indirect.

Regulated groups have long realized that adminis

trative bodies are legitimate and effective decision-making
arenas.

As a result, infiltration of regulatory agencies

has been attempted.

To successfully regulate a group, tech

nical experts are needed to make judgments on cases.

Yet

technical experts often are, or have been, employees of the
regulated group.

Thus, not only is there a possibility of

direct infiltration, but the professional norms and biases
of the expert are carried to his new position in the regulatory agency.

37

Although this study does not specifically test the
capture thesis, the data do provide some confirmation.

To a

large extent, the federal enforcement bureaucracy was "cap
tured" by the Nebraska State Health Department.

Until the

federal structure was shifted in 1965, state public health
officers were allowed a large discretionary role.

At the

time it seemed natural that the Public Health Service should
utilize existing machinery at the state level.
A second capture can be noted at the local level.
The recalcitrants were clearly defined as the city government

37. See Gordon S. Black, "A Theory of Political Am
bition: Career Choices and the Role of Structural Incen
tives," American Political Science Review 66 (1972):144-159 ;
Frederick Mosher, Democracy and the Public Service (New York:
Oxford University Press, 1966); and Gordon S. Black, "A
Theory on Professionalization in Politics," American Political
Science Review 64 (1970):865-878.
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of Omaha and the Omaha packing industry.

Thus, the local

enforcement mechanism was characterized by the city govern
ment regulating itself and the packers--a form of selfregulation.

Moreover, the local recalcitrants possessed

sufficient reputational, economic, and political power
throughout the state to neutralize or inhibit state initi
ated enforcement.
The hypothesis suggests that compliance is enhanced
if the enforcement agency has independence from the regulated
public.

Although this independence is many times hard to

measure, it nevertheless has been observed in personal inter
views with enforcement personnel.

In the Omaha case, many

of those interviewed reported such "reputational," political
power and prestige as an important factor in the compliance
proceedings.
A clearly prescribed enforcement structure--defined
as decisional responsibilities and chain of command--has a
positive influence on compliance activity.

38

The questions

of who is in charge of enforcement or who has responsibility
were common issues in the school prayer and obscenity deci
sions.

To a large extent these issues were considered local

until the Court intervened.

After the Court rendered its

38. See Kenneth M. Dolbeare and Phillip E. Hammond,
The School Prayer Decisions, op. cit., pp. 135-137; and James
P. Levme in Krislov et al., op. cit., p. 106.
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decision there was no bureaucracy to administer or interpret
the decision except local enforcement officials.
The existence of a bureaucracy with the primary func
tion of implementing policies establishes one pattern
of relevant forces and raises the prospects of con
formity with the policy. A bureaucracy has the
capacity to reach out, investigate, and persuade or
coerce the objects of the policy into appropriate
behavior. What is most likely to limit the power of
indigeneous forces to shape consequences, and there
fore most likely to induce conformity, is a federal
bureaucracy . . . and after that a state bureaucracy.
Water pollution issues mirror this thesis.

The 1948

Act left enforcement almost entirely to the recalcitrant.
Even with the 19 56 amendments enforcement was largely volun
tary with the state playing a supportive, not a regulatory,
role.

The situation was made worse by the lack of a visible

federal enforcement authority.

Although the FWPCA had

Regional Offices in Kansas City, only occasional trips to
Omaha were made initially.

Also, the Conference Administra

tor was only present on occasions of a Conference session.
The importance of a "symbolic" enforcement authority
was noted by Carl Chopeck, who now acts in such a symbolic,
high profile role at LincolnNebraska:
functions:

"I have a number of

to keep tabs on pollution questions in Nebraska,

act as a lobbyist for anti-pollution legislation, and just
39. Kenneth M. Dolbeare and Phillip E. Hammond,
The School Prayer Decisions, op. cit., p. 135.
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'represent' the Environmental Protection Agency in
Nebraska.
Enforcement responsibilities for decision-making
were not clear.

Decisions as to what to do were made by the

Conference as a whole.

But decisions of how to do something

were decided by the recalcitrant, although the two often
overlapped as with the pre-treatment plant decision.

Though

clearly a decision of "how to do it," the pre-treatment
plant decision affected the time schedule that was a concern
of the Conference.
Finally, the periodic shuffling of the federal pol
lution control agency caused confusion.

The control agency

switched from the Public Health Service to an independent
structure in HEW, to Interior, to an independent agency
during the span of time considered here.

These abrupt

shifts caused obvious logistic problems, and large employee
turnover.

However, the problems of arranging grants, know

ing whom to contact, and where to go for advice were espe
cially acute during the latter stages of the case when many
of the shifts were taking place.
In short, the lack of clarity and responsibility in
the enforcement structure plus its tentativeness had an im
pact on the Omaha case.
delays:

"We have received federal grants from three
40.

1971.

This confusion, in turn, caused

Carl Chopeck, in a telephone interview, July 10,
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different federal agencies (HUD, HEW, and Interior).

It

used to be that HEW would give you sewage collection grants,
and HUD treatment facility grants.

That's changed now with

EPA, but for a while they had us going."

41

A monofunctional bureaucratic agency has a.positive
influence on compliance activity.

Kenneth Dolbeare and

Phillip Hammond suggest the advisability of a monofunctional
bureaucracy:

"Less effective in this regard are multipur

pose agencies without oversight capabilities, such as the
42
courts."

Monofunctional agencies have the wherewithall in

terms of resources, expertise, and enforcement tools to con
front a potential recalcitrant.

Multifunctional agencies,

on the other hand, cannot devote this kind of effort to a
single problem.
Also, a monofunctional agency does not face the
problems of issue trade-off.

Whereas an agency responsible

for a number of contradictory issues may find it necessary
to place one issue in a higher priority than others, this
is less likely to be the case with a monofunctional agency
which has responsibility for fewer, more clearly defined
issues or problems.
41. Edwin Hewitt, Finance Officer of the City of
Omaha, in a personal interview, July 13, 1971.
42. Kenneth M. Dolbeare and Phillip E. Hammond,
The School Prayer Decisions, op. cit. p. 135.

183

Our data support this hypothesis in two ways.

First,

as a bureau in the Public Health Service enforcement, per
sonnel were restricted to a "health concern" and not a con
cern for environmental quality.

Secondly, the status of a

bureau as a regulator of behavior is less visible, less
assuring, symbolically, and less productive in budgetary
43
appropriations and personnel resources.

The linkage be

tween such an agency's status and enforcement is one of
symbolic prestige as well as material resources.

Both

seemed to be significant variables in Omaha.
The "symbolic argument" is more easily validated
than the former argument.

Clearly, there has been a corre

lation between funds and the continued "development" of the
federal environmental protection agency.

As the federal

agency developed—towards a monofunctional role--more ener
getic regulatory effort is evident.

(See Table 10.)

Thus,

the possibility of a linkage between organizational structure and compliance is suggested.
The prestige link_is somewhat more difficult to make.
A few individuals were aware of the structural metamorphosis
of the enforcement agency and linked this shift to changes
in agency strategy.
43.

But these opinions were too isolated to

M. Kent Jennings, op. cit. , pp. 72-109.

44. Comments by Jack Rademacher, interview, suggest
this to be the case.
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be more than suggestive.

In short, the linkage between the

Omaha pollution case and the literature is not negative, but
only moderately positive.
Personal approval and acceptance of the decision by
the administering personnel has a positive influence on com
pliance activity.

Research indicates that a decision agreed

to by the administering personnel will have a better chance
of achieving compliance.

45

A bureaucracy in agreement with a decision is more
likely to administer the decision vigorously for they are
committed to the goals of the decision both professionally
and emotionally.

46

The Schempp and Miranda cases are sug-

47
gestive of this relationship.

Birkby's examination of the

responses to the Schempp decision in Tennessee suggest that
a strong and significant factor explaining the wide variance

45. Kenneth M. Dolbeare and Phillip E. Hammond, The
School Prayer Decisions, op. cit., pp. 137-139; Richard John
son, op. cit.; Neal Milner, "Comparative Analysis of Patterns
of Compliance with Supreme Court Decisions; Miranda and the
Police in Four Communities," in Krislov, et al. , op. cit.,
pp. 297-313 ; James P. Levine, in Krislov et al., op. cit. , p.
106; Robert H. Birkby, "The Supreme Court and the Bible Belt:
Tennessee Reaction to the Schempp Decision," in Theodore
Becker, ed., The Impact of the Supreme Court Decisions (New
York: Oxford University Press, 19 69), pp. 106-114.
46.

Francis E. Rourke, op. cit., pp. 63-89.

47. Robert H. Birkby, op. cit., pp. 106-114; and
Neal Milner, "Comparative Analysis of Patterns of Compliance
. . .
op. cit., pp. 297-313.
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between the responses of counties is the "administrator,"
the school superintendent.

He argues that the school admin

istrator's acceptance or rejection of the Schempp decision
played a key role in the district's compliance or non
compliance with the decision.
Likewise Milner's four case comparison of police
reaction to the Miranda decision suggests the characteristic
of professionalism.

Enforcement personnel's commitment to

Miranda is a significant factor in explaining compliance
with the decision.

Those that measured high on professional

ism criteria were generally seen as more amenable to meeting
the Miranda standards.
Personal and written surveys of conference partici
pants reveal that there was a commitment in Omaha to comply.
However, this commitment was very definitely tempered.

The

restraint felt by federal enforcement officials was evoked
by a concern for the economy of the community as well as a
recognition of limited enforcement alternatives.

Nebraska's

restraint, on the other hand, was a product of the lack of
resources to enforce or induce compliance.

Finally, Omaha

city officials were restrained by a primary concern for the
city's economy.
In short, there was evidence of a concern to abate
the problem.

Surely the financial outlays of the city are

testimony to this.

However, at all three governmental
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levels restraints operated to neutralize a complete commit
ment by administrators.

The result was a failure to address

the problem in a sustained, systematic way.

Rather, the

incremental, "satisfying" approach is more reflective of the
interest in the Omaha case.
The availability of enforcement alternatives has a
positive influence on compliance activity.

This hypothesis

has not been a topic of much concern for students of compli
ance.

With court decisions one either obeys the law or one

does not.

Previous scholarship implied that the student

either stopped praying in schools or he did not and the rea
son for either was the subject of research.

Only recently

has a new perspective developed.
Dolbeare and Hammond in their multi-case review of
the school prayer decisions suggest that enforcement tools
positively influence compliance:

"The availability of in

stitutional (compliance) mechanisms and/or established pro
cedures is an important conditioning factor which structures
the rewards and punishments influencing behavior in any
48
particular area."

.
Concern for enforcement mechanisms is

spurred by a recognition that compliance is a dynamic, time
consuming process.
48. Kenneth M. Dolbeare and Phillip E. Hammond, The
School Prayer Decisions, op. cit., p. 136.
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The pollution policy arena is an excellent example
of this perspective.

Enforcement personnel need enforcement

alternatives to fit different regulatory cases.

While some

cases may involve overt rejection of a decision, i.e., St.
Joseph, others may involve a limited capability and/or com
mitment to comply.

Whereas litigation may be necessary in

the former case, inducements may be sufficient in the latter.
Water pollution officials eventually recognized the
need for flexibility, and enforcement alternatives were pro
vided.

The three-step compliance process, availability of

grant-in-aid funds, the "180 day notice," provisions of the
Refuse Act, and the National Environmental Policy Act's
"impact statements" have all broadened the enforcement tools
of the federal pollution bureaucracy.
In short, those who argue that compliance and the
enforcement of laws is an either/or situation have great
difficulty appreciating compliance activity related to pol
lution.

Compliance is coerced, cajoled, urged and threat-

49
ened.

Alternative enforcement tools seem a necessity.
Attitudes and Behavior of the Issue-Public
The final grouping of propositions concerns the im

pact of the regulated public on compliance activity.

Ulti

mately the substance, structure, and environment of the
49. Murray Stein, Omaha Conference Administrator, in
a personal interview, January 15, 1972.
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decision must have effects upon the regulated.

Research also

indicates that certain characteristics of the issue-public go
far in explaining the compliance process.
Overt public support of the compliance decision(s)
has a positive influence on compliance activity.
the question has taken a number of courses.

Research on

First, several

attitudinal studies have suggested that compliance varies
with the strength of one's prior belief.

If the decision

involves a matter of deep, emotional feelings or philosophy,
reconciliation with the new law is more difficult.

50

Other

studies have focused on the public's attitudes toward the
decision-making unit.

The questions:

"How highly respected

is the Court?" and "What effect does this attitude have on
51
compliance?" have been suggested as significant.

Finally,

the effect of information on attitudes has been investigated,
and reveals that the more information and understanding one
has concerning a decision, the more likely compliance behavior will evolve.

52

The Omaha case is supportive of this thesis.

The

"mobilized" issue-public consisted of business and several
50.

William K. Muir, op. cit., pp. 133-134.

51. See Stephen L. Wasby, The Impact of the United
States Supreme Court . . ., op. cit.; and Richard Johnson,
op. cit.
52. See especially Thomas E. Barth, "Perceptions
and Acceptance of Supreme Court Decisions . . .," op. cit..
pp. 310-316.
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state-wide environmental groups, plus the city.

Personal

interviews as well as written responses indicated that par
ticipants perceived little organized opposition.

The city,

industrial and commercial interests (the most likely to
oppose) extended qualified support to abatement activity. 5 3
The Omaha case suggests two further correlaries.
First, the absence of high level, intense opposition to the
abatement program was as significant as support for abate54
ment.

In other words, the fact that the packers and the

city did not strongly object to abatement was important.
Second, activity by an issue-public seems to be most signifi
cant immediately after a decision.

This correlary is re

lated somewhat to Muir's finding linking time frame and
decision-making.

If the initial response of the issue-public

is positive, the initial inclination is to comply with the
decision.

But if non-compliance activity occurs first, the
55
decision to comply is a more open question.
As Dolbeare and Hammond argue:

"Compliance, it

appears, requires some decisive trigger:

it can be clear

cues from state enforcement authorities, strong determination
53. Admittedly, this position was assumed because
of the financial strategy chosen by the city.
54. See Mathew Crenson's discussion of "reputational
power," op. cit. , pp. 110-116.
55. William K. Muir's discussion of the impact of
cognitive dissonance is especially helpful, op. cit.
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on the part of key local actors, or thick-skinned commitments
on the part of local citizens."

56

In Omaha the crucial initial cues were positive
toward complying.

The immediate

acceptance of a federal

Conference and a corresponding positive stance by Omaha
toward the problem provided cues for other participants.
Omaha seemed willing to comply given the proper time and
assistance.

After Omaha's initial presentation, this will

ingness to comply was not questioned by other officials from
participating states until 1964.

57

Sympathetic media (and other opinion leaders) have
an influence on compliance activity.

William Muir's inves

tigation of "Midland's" acceptance of the Schempp decision
suggests the crucial role of the news media and associated
"community leaders."

58

Indeed, nearly every prominent

sketch of compliance activity has included discussions of
the role of the media and community influentials.
Few citizens are acutely aware of court decisions
and it is through the local press that the ramifications of
a decision are brought home.

As a result initial opinions

56. Kenneth M. Dolbeare and Phillip E. Hammond, The
School Prayer Decisions, op. cit. , v> - 139.
57. This paraphrases thoughts from personal interviews
with Murray Stein, Jack Rademacher, and T. A. Filipi. Acting
Director, Nebraska Environmental Protection Agency, June 23,
58.

William K. Muir, op. cit., p. 134.
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are formed from this source of information.

The media may

define the issue as a problem, argue its non-applicability
to the local setting, or characterize the issue as a nonproblem.

Thus, if the issue is treated not as applicable

to the local setting by opinion leaders, non-compliance
seems more easily justified.
Our data illustrate the critical roles played by the
local media and the Chamber of Commerce, chief spokesman for
the city's business interests.

The Omaha World Herald cam

paigned consistently for the abatement program.

The campaign

was waged on the editorial page, as well as in numerous arti
cles printed at appropriate times during the city's negotia
tions.

These articles tended to "visualize" the issue for

the electorate.
To a lesser extent, the Omaha Chamber of Commerce
supported the issue.

Its boatrides on the river dramatized

the need for bond issues.

Its support was crucial in neu

tralizing a potentially hostile business community.
Summary
Our data lends support to several hypotheses; for
an equal number, the data initiate new ideas.

Specifically,

the findings on enforcement alternatives and monofunctional
administrative structures are only partially and implicitly
suggested by previous research.

The attention to the legis

lative system--rather than the judicial system--has revealed
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this interesting, new perspective to the concept of
compliance.
To a large extent the findings of Omaha are in
agreement with those of previous research on the Court.
Yet, on several occasions our data suggested modifications
or expansion of previously stated hypotheses.

For both rea

sons the Omaha study should contribute to a broader under
standing of compliance decision-making.
There have been few attempts to produce either a
compliance model or research guide to the questions involved
in compliance decision-making.

59

To more completely examine

the process of compliance, the next chapter attempts to
integrate previous research into a model of compliance
decision-making.

The model will serve to answer some re

maining questions concerning the Omaha case, as well as cast
a new and broader perspective on questions of compliance
decision-making.

59. Recent efforts include Kenneth M. Dolbeare and
Phillip E. Hammond, The School Prayer Decisions . . ., op.
cit.; and James P. Levine and Theodore Becker, "Towards and
Beyond a Theory of Supreme Court Impact," American Behavior
al Scientist (1970):243-259.

CHAPTER 6
AN OVERVIEW OF COMPLIANCE
The literature exploring compliance decision-making
is increasing.
l

Seminars and panel discussions on the sub-

ject are becoming more prominent at professional meetings."'"
A recent review of the scholarly output suggested that the
quality of impact research is improving also.

Although the

literature is expanding both quantitatively and qualitatively there remains little compliance "theorizing."

3

The state of theoi-dzing about compliance behavior
has been well stated by Stephen Wasby:
We do not yet have many studies carried out with a
prior specification of variables or statements of
hypotheses. In other words, our identification of
variables and hypotheses has been ex post facto.
This is legitimate in exploratory stages of re
search, in which much of our work is located . . .
1. Sammuel Krislov, "Impact Studies: the State of
the Art," comments as Chairperson, Midwest Political Science
Association Convention, Chicago, May 3-5, 19 73.
2. R. H. Clark, "The Impact Study: A Friendly
Evaluation of the State of the Art," paper presented at the
Midwest Political Science Association Convention, Chicago,
May 3-5, 1973.
3. "Theorizing" is used to mean broadly any process
of aggregating and/or the attempt to provide meaning and
understanding to a set of similar studies.
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(but) we are not ready it seems, for a broad "theory
of impact. ,,I+
There are some manuscripts directed at theorizing in
one form or another.
problems:

However these efforts have procedural

"Utility theory and dissonance theory have been

advanced to explain outcomes but these have been presented
in rather casual forms, making it difficult to deduce speci
fic propositions."^
This study is not designed to produce a theory of
compliance; rather, our purpose is more limited:

to offer

an empirical model based on the Omaha case and its relation
ship to other compliance studies.

Such a model is only the

first step in theorizing, but it is an important step which
might both guide and structure subsequent research.
A Model of Compliance Decision-Making
By stipulating and evaluating new and previous com
pliance hypotheses and, in turn, aggregating them into simi
lar categories, an empirically based model of compliance is
produced.

(See Figure 3.)

Although the model is a compila

tion of previously presented data, two points need explicit
4. Stephen Wasby, The Impact of the United States
Supreme Court: Some Perspectives (Homewood, 111.: Dorsey
Press, 1970), p. 245.
5. James P. Levine, "Methodological Concerns in
Studying Supreme Court Efficacy," in Sammuel Krislov et al.,
eds., Compliance and the Law (Beverly Hills: Sage Publishing
Co., 1972), p. 107.
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Enforcement Arena

Legitimating decision
(Legislative Action)
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b. Consensus
c. Clarityd. Reiteration
e. Juxtaposition
f. Regulatory

Enforcement Structure
(PHS, FWPCA, FWQU, EPA)
a. Bureaucratic inaccessibility
b. Established organization
c. Monofunctional
d. Personnel attitudes
.---i
e. Enforcement alternatives
f. Enforcement Resources
2

A

IssuePublic
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Level
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(Legislative Action)
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State Health Department
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e. Enforcement Resources
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1
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Municipal Administration
(City Engineer, Public Works Dir
"I ector, Sanitary Engineer, Finance
Director)
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X
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#1--Legitimating Decision Linkage
#4—Issue-public response to legitimating
#2—Enforcement Activity Linkage
decision
tt3 — Issue-public response to
"
" Reputational Authority Linkage
enforcement activity
"
" Regulatory Enforcement Linkage
Figure 3.

Compliance Model
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elaboration:

CD The model indicates a diffuse, multi-level

decision-making apparatus.

(2) Three compliance components

are evident--the legitimating decision, enforcement activity,
and the issue-public response.
Diffuse Decision-Making
The diffuse nature of the compliance model is sympto
matic of a "federal" organization structure.

Water pollution

literature in general, and the Omaha case in particular,
clearly indicate a diffuse (vertical separation of power)
decision-making system.

Yet such a characterization is not

adequate, inasmuch as it does not present the dynamic or
changing nature of the relationships.
Charles 0. Jones suggests a dynamic dimension of air
pollution.

Based on his studies of air pollution, Jones

portrays a "watershed" schema by which regulatory agencies
evolve toward either end of a continuum.

(See Figure 4.)

Our findings, however, suggest a right to left development
only.

The growing initiatives of the federal government and

the proven unworkability of other deeision-making structures
make federal preemption increasingly likely.
Although Jones does not operationalize each category
(presumably because they are part of a continuum for
6. Charles 0. Jones, "Federal-State-Local Sharing
in Air Pollution Control," paper delivered at the 64th Annual
Meeting of the Air Pollution Control Association, Atlantic
City, New Jersey, June 27-July 1, 1971, pp. 2-6.

Balance

-

<—

(Omaha's developmental trend)

Figure 4.

Jones' "Watershed" Schema and the Omaha Case

to
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development) implicit distinctions are made.

"Encouragement"

is taken to mean block grants or relatively unrestricted
categorical grants to encourage compliance through direct
federal aid.

Indeed such an approach typified anti-pollution

activity in the 1950's.

Categorical grants offered by the

federal government were not used to coerce but rather to en
courage compliance.
The "balance" stage is more difficult to define.
Balance theoretically suggests a partnership between various
decision-making organizations charged with enforcement.

Im

plicit in Jones' remarks and explicit in our findings is
that balance does not occur in specific decision-making situ
ations.

In a single decision context there seems always to

be a subordinate-superior relationship.

However, by aggre

gating a number of decisions such a balance can be observed.
The period between 1964-1967 (relating to the Omaha
pre-treatment plant decision) might be viewed from this per
spective.

While the conferees reluctantly allowed the re

calcitrants (both the City of Omaha and the packers) to
proceed with their pre-treatment plant and several methods
of financing, federal officials began to restrain further
local administrative discretion.

Federal decisions on non

taxable Omaha Pollution Control Corporation bonds as well as
federally approved state water quality standards illustrate
this new, more forceful role for the federal administrators.
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The result seems to be a balance between the roles of the
state and local agencies vis-a-vis the heightened role of
the federal administrators.

Neither could be considered

dominant; they were roughly equal.
As the centralization processes continued, the fed
eral "dominance" stage appears.
federal grants-in-aid.

This is best illustrated by

As in so many cases, the federal

carrot (grants-in-aid) is the principal instrument used to
tip the balance.

Federal payments for municipal treatment

facilities have steadily increased until presently the fed
eral government pays 7 5 percent of the cost of construction.
As a result, a positive anti-water pollution program is
acutely dependent on these monies.

Thus, the role of states

and municipalities has clearly been subordinated to that of
the federal government.

7

Jones suggested that the consolidation of all fed
eral level air pollution enforcement authority into a single
regulatory agency or independent agency was a clue to the
dominance stage.

Although the Omaha proceedings offer us

little illustrative data on this enforcement stage, more
generalized data relating to water pollution does support
7. This is distinguished from the "encouragement"
stage by the use of grants. In the dominance stage there is
a pre-meditated, more systematic effort to use the grants to
meet federal program desires. In the encouragement stage
the grants are distributed to those state and local govern
ments who have identified a problem and wish to deal with it
themselves.
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the occurrence of this stage in the late 19 60's.

The Johnson

Administration's initiatives in 1965 to shift the Federal
Water Pollution Control Administration from a bureau in the
Department of Health, Education and Welfare to a signifi
cantly more prestigious position in the Department of Inter
ior indicated this dominance.

The Nixon Administration's

decision to establish an independent agency, the Environ
mental Protection Agency (answering directly to the Presi
dent) also reflected Jones' dominance stage.
Federal "preemption" is the ultimate stage of federal
enforcement.

Although Jones specifically noted the need for

a regulatory commission or independent agency, he implicitly
suggested commensurate enforcement activity.

While the fed

eral dominance stage was typified by structural centraliza
tion (representing a potentially more effective administrative
system) preemption necessitated enforcement activity commen
surate with the structural potential of the dominance stage.
Although the structuring of the Environmental Pro
tection Agency at the federal level illustrates Jones' domi
nance stage, present data do not clearly describe that
agency's administrative activity, which is important in cate
gorizing federal preemption activity.

While enforcement

efforts have definitely increased compared to the modest
efforts of the past, the efforts seem less than satisfactory
when compared to environmentalist's definitions and delineation
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of the problem.

Therefore, the data is not clear as to what

enforcement stage we find ourselves presently.
Although adding dynamism to our compliance model,
the Jones' typology does not address the issue of how things
happen.

Four regulatory strategies that pervade the regula

tory literature—subsidies, tax incentives, effluent fees,
and standards — do assist in that task.

Each is a distinct

procedure for gaining compliance with the law.

Below we

suggest an integration of these strategies with the Jones'
developmental regulatory schema to deal with the question of
how:
Subsidies

Tax Breaks

Effluent Fees

Standards
^

(Direction is towards federal prominence.)
As the span of federal control of enforcement increases
stronger enforcement strategies are adopted (represented by
a right-ward movement above).

The Jones' encouragement

stage, then, correlates with "subsidies" and "tax breaks"
while dominance is correlated with "effluent fees" and "stan
dards."

The "balance" stage, on the other hand, represents

a very ambivalent combination of the two, a transition stage
between them.
An examination of enforcement activity over time
supports the suggestion that an integration of Jones' typology
with the Omaha data and classical enforcement strategies is
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illustrative of a more complete compliance decision-making
structure than each individually can accomplish.

(See Table

12.)

Table 12
Integration of Jones' Typology
Organizational
Development
Stages (Jones)

Omaha Examples

Classical
Enforcement
Strategies

Interstate Compacts

Pre-1956

Voluntary compliance

Encouragement

19 56-1964

Grants, loans, and
other subsidies

Balance

1964-1967

Grants, subsidies,
and tax breaks

Dominance

1967-1971

Effluent fees and
standards
Nationally coordinated
use of all appropriate
strategies

Preemption

Thus, the distinctly diffuse decision-making appara
tus in evidence in 1956 (at the first Omaha Conference) has
slowly but incessantly changed until today federal superior
ity is unmistakable.

Although the successful integration of

the Jones typology with classical compliance strategies is
helpful in noting what has happened, it fails to explain why
"federalization" occurred.
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There are several possible reasons for why state and
local decisional systems cannot independently handle any
more issues, and hence the federalization process.

One rea

son, in particular, is that the financial structure of both
state and local governments do not permit service expansion
beyond meeting annual incremental needs.

g

Many cities con

tinue to be shackled by the (antiquated) property tax which
is regressive and unresponsive to changes in the economy and
alterations in service demand level by constituents.

States

and municipalities have been almost totally preempted by the
g
federal government from using the income tax.
The end re
sult is a state and local financial system that cannot pro
duce the fiscal independence and financial surpluses needed
to encourage entry into or rapid expansion of new service
areas.
Table 13 demonstrates a rough correlation between
the overall expenditure increase level of states and the in
creases in the federal grants-in-aid during this same.period.
The reason for the correlation is simple.

As our data

8. E. E. Schattschneider suggests this concept of
the finite limits of a system's capabilities in The SemiSovereign People (New York: Holt, Rinehart and Winston,
1960).
9. The limited nature of state and local corporate
and personal income tax is illustrated well in Advisory Com
mission on Intergovernmental Relations, State-Local Finances:
Significant Features and Suggested Legislation (Washington:
Government Printing Office,1972), pp. 197-23 5.

Table 13
Federal and State Expenditures

Year

Total Federal $
in
Grants-in-Aid

Federal Grants
as % of
State Budgets

1970

23,257,000,000

18. 2

47,962,000,000

1969

19 ,421,000 ,000

17.4

41,931,000,000

14.0

1968

18 ,053 ,000 ,000

16.9

36,400,000,000

16.0

1967

15,027,000,000

15.3

31,926,000,000

9.6

1966

13 ,115 ,000 ,000

14.2

29,380,000,000

12.2

1965

11,062,000,000

13.4

26 ,162 ,000 ,000

8.0

1964

10,097,000,000

13.4

24,243,000,000

9.4

1963

8,507,000,000

12.5

22,117,000,000

8.0

1962

7,735,000,000

12.3

20,561,000,000

9.0

1961

7,011,000,000

12.0

19,057,000,000

6.0

1960

6 ,994,000 ,000

12.7

18,036,000,000

Level of Internal
State Spending

% Increase
OC

tz

1—1

Source: Advisory Commission on Intergovernmental Relations, State-Local
Finances: Significant Features and Suggested Legislation (Washington: Government
Printing Office, 1972).
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suggest states, and municipalities to a lesser extent, have
clearly been influenced by the rising levels of federal
grants-in-aid.

These federal monies (1) require matching

funds to keep pace, and (2) have increased existing program
commitments as well as adding more federal programs.

Thus,

state and local governments have had to increase their tax
effort in order to help fund federal programs.
Only recently have the American states responded in
a fiscal way to water pollution induced problems.

The data

contained in Table 14 indicates that all programs have been
up-dated or expanded within the last seven years.

In all

likelihood state expansion is a function of the increased
availability of federal monies for water pollution projects.
The connection is certainly true for Nebraska, and such a
flood of activity as depicted in Table 14 leaves the im
pression that the same situation--federal largese--was
responsible for state expansion elsewhere.
Compliance Components
In addition to the above "federalization" process, a
close examination of the Omaha case suggests three distinct
components of a compliance decision-making system.

Below we

note and annotate each as to its role in the compliance
process.
Legitimating Decision.

Compliance is enhanced when

a decision is perceived by an issue-public as a legitimate

Table 14
State Water Pollution Aid to Municipalities

State

Effective
Date of
Program

Type
Aid

Alabama
Alaska
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Hawaii
Idaho
Illinois
Indiana
Iowa
Louisiana
Maryland
Massachusetts
Maine
Michigan
Minnesota
Mississippi
Missouri

7-1-70
7-1-69
7-1-70
7-1-70
5-6-71
7-1-67
7-1-70
7-1-70
7-1-69
1-1-70
7-1-70
7-1-67
7-1-69
7-1-70
7-1-67
7-1-67
7-1-67
7-1-69
7-1-70
7-1-70
7-1-68

B
B/A
B
B
A
B
A
B
B
B
B
A
A
B
B
B
B
B
B
A
A

State

Effective
Date of
Program

Type
Aid-

Montana
Nebraska
New Hampshire
New Jersey
New Mexico
New York
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
Tennessee
Texas
Vermont
Virginia
Wisconsin
Dist. Columbia
Guam
Puerto Rico
Virgin Islands

7-1-70
7-1-71
7-1-67
7-1-69
3-3-70
7-1-67
7-1-70
7-1-70
7-1-70
7-1-69
7-1-69
7-1-67
7-1-69
5-15-71
7-1-67
7-1-70
7-1-67
7-1-67
7-1-67
7-1-67
7-1-67

A
A
B
B
B
B/A
B
B
B
B
B
B
B
B
B
A
B
B
B
B
B

"A = Appropriations, B = Bonds
Source: R. Deane Conrad, "Natural Resources—Water and Air Pollution,"
Book of the States--1972-73 (Lexington: Council of State Governments, 19 72), pp.
467-468.

207

exercise of governmental intervention.

Early regulatory

thrusts, those "first impression" decisions made on the
frontiers of the public/private sector, tend to pose ques
tions of legitimacy."^

Compliance with them depends upon

the development of decisional consensus, the clarity of the
decision and its reiteration.

When all three factors are

present, the legitimacy of a decision seems to increase.^"'"
The Omaha case illustrates clearly the problems
associated with extending regulatory activity into the pri
vate sector.

The first indication of a federal role in the

pollution area was in the late 1940's.

At that time the

problem was regarded as state and local, if not a private

10. Although explicit in much policy literature the
role of a legitimating decision is only implicit in compli
ance research. Both Wasby, op. cit., and Levine, op. cit.,
introduce the notion of legitimacy. Their emphasis, however,
is on court procedure--"was it done properly in order to
receive legitimacy?"
11. The public sector of a political system varies
with system and time. Such variation could conceivably
stretch from a nearly complete public sector (totalitarian)
to a system nearly void of governmental activity (anarchy).
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concern.

However, by the 19 60's federal grants of over a

billion dollars a year were directed at the problem.

12

In short, initial legislative or judicial action, as
they relate to compliance, are "legitimating" decisions.
Issue areas no longer on the fringe of the public sector
will experience few compliance problems.

On the other hand,

issue areas newly injected into the public sphere are more
13
likely to suffer from non-compliance.
Enforcement Activity.

Previous compliance research

has dealt with enforcement in a variety of ways.

The ways

in which the "decision-making structure" affects compliance
have been classified.

Specifically, they relate to the in

accessibility of the enforcement bureaucracy, the organiza
tional structure of the enforcement bureaucracy, monofunctional versus multifunctional organizational characteristics,
decisional agreement among bureaucratic personnel, and the
presence of enforcement alternatives.

12. See especially, Grant McConnell, "The Environ
mental Movement: Ambiguities and Meaning," Natural Resources
Journal 11 (1971):427-435 ; and Ernest Englebert, "Political
Parties and Natural Resources Policies: An Historical Evalu
ation," Natural Resources Journal 1 (1961):224-256.
_13. There are some indications that this same devel
opment is now occurring with the issue of planning and land
use. Today few would accept the government's right to tell
people what they can or cannot do with their land or property.
Yet this is at the heart of land use planning.
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Although each have distinct features influencing
compliance activity, all seem to increase the compliance
decision-making system's ability to react quickly, and with
discretion to a compliance issue.

A politically inaccess

ible administrative system, with professionally trained per
sonnel committed to the goals and objectives of the enabling
legislation have been directly and positively linked to the
compliance effort.

Although the Omaha data consistently

support these propositions, several were linked inversely,
i.e., a politically accessible administrative system was not
conducive to compliance.

Nevertheless, the relationship

between enforcement activity and compliance behavior is
empirically identified in this as well as previous studies.
A significant dimension of enforcement has not been
touched on in this study.

That dimension, and a most pro

ductive and successful enforcement method, is "voluntary
compliance."14

Essential to understanding compliance is a

better understanding of "voluntary compliance."

Using the

precepts of Festinger's "theory of cognitive dissonance,"
Muir attempts to explain the questions of voluntary compli
ance by relating compliance behavior to a human need (or
drive) to be in harmony with his perceived psychosocial
environment.

It is this drive or desire that forces

14. J. Clarence Davies, III, The Politics of Pollu
tion (New York: Pegasus, 1970), p. 185
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ultimately the issue-public into compliance (when his per
ceived psychosocial environment is in agreement with compli
ance behavior) or allows non-compliant behavior (when his
perceived psychosocial environment is at odds with compli
ance behavior).
Kenneth Dolbeare and Phillip Hammond suggest that
compliance behavior is a "cost-benefit" attitudinal equa15
tion.

The recalcitrant, indeed the socio-economic elite,

that is being impacted has a built in bias toward the status
quo.

To be effective, then, regulation must change the posi-

tion of the recalcitrant away from the status quo.

16

Dolbeare and Hammond suggest this change can be
attained short of overt activity.

While overt regulation

(penalties, fines, etc.) is one method of affecting compli
ance, the potential for effective enforcement (perceived,
17
covert, or reputational regulation) can be as strong,
if
18
not stronger,
in inducing compliance.

If the certainty of

enforcement is "credible," the necessity for coercive mea
sures is reduced.
15. Kenneth M. Dolbeare and Phillip E. Hammond, The
School Prayer Decisions (Chicago: University of Chicago
Press, 19 71), p. 139.
16•

Ibid.

17. Hathew Crenson, The Unpolitics of Air Pollution
(Baltimore: . Johns Hopkins University Press, 1971), p. 43.
18. Professor Charles Walcott, Director of the
Center for Simulation and Gaming at the University of Minne
sota, in a personal interview, April 13, 1973
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The Omaha case demonstrates that the threat of en
forcement was not perceived as "credible."

Indeed, the dual

role played by the city (enforcer and recalcitrant) destroyed
effective enforcement.

For Omaha, then, the benefits of non

compliance far outweighed the cost of non-compliance. (See
Table 15.)
Table 15
An Attitudinal Cost-Benefit Equation

Perceived Costs for
Non-Compliance

Perceived. Benefits
for Compliance

Political Costs-(jail)*

Political Benefits-(influence)

Economic Costsincreased user fees for
municipal sewers, (fines,
effluent fees, loss of
industrial development
bond privileges)

Economic Benefits—
economic and technical
aid from government;
continued, uninterrupted
production

Social Costspublic indignation

Social Benefits-(good will)

"The designation (
costs and benefits.

) indicates potential, not actual

In short, there was little reason for quickened com
pliance activity in Omaha inasmuch as the "costs" for non
compliance were perceived as insubstantial.

If the

enforcement system had presented a credible potential for
enforcement the equation might have been different.
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This finding suggests the "reputational authority"
19
argument discussed by scholars of pluralism.

Before an

administrative organization can rely on reputational author
ity it must demonstrate its willingness to impose overt
regulatory measures.

Ironically, the implications of this

suggestion are "Catch-22ish."

20

Those administrative sys

tems lacking resources and staff which would most use repu
tational authority generally do not possess such authority.
On the other hand, large, established organizations which no
longer have acute compliance problems, almost by definition,
have enforcement status, or "reputational authority."
In summary, the model prescribes both "regulatory
enforcement" (actual overt enforcement activity) and "sym
bolic enforcement" (covert or reputational enforcement).

In

the Omaha case, neither enforcement dimension was fully
developed.

Regulatory enforcement was restricted by the

lack of resources; and symbolic enforcement was restricted
because of the embryonic stage of organizational development,
lack of overt enforcement activity, and the paucity of en
forcement resources.
19. For the most recent thoughts on this argument
see James Q. Wilson and Edward C. Banfield, "Political Ethos
Revisited," and Raymond E. Wolfinger, "Nondecisions and the
Study of Local Politics," both in American Political Science
Review 65 (1971):1051-1080.
20.
1965).

Joseph Heller, Catch-22 (New York:

Dell Books,
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Issue-Public Response.

The third and final component

of the compliance model is the role of the issue-public.
Aside from the group of propositions directly linked to
issue-public attitudes and behavior, there are others that
indirectly contribute to this role.

These propositions were

labeled "decisional environment" propositions.

Specifically,

they relate to a perceived crisis and the existence of a
heterogeneous recalcitrant.
Common to both sets of hypotheses is the central role
the response of the issue-public to the decision plays.

If

the issue-public is convinced that the costs of non
compliance are large, then it is likely that voluntary com
pliance will evolve.

On the other hand, if such costs are

not perceived as excessively high, then non-compliance is
distinctly possible.
The issue-public negatively impacted by a decision
has several channels of response or feedback.

Perhaps the

most traditional is legislative lobbying to reverse or
alter the legitimating decision.

Indeed, in the pollution

arena the activity of the state health organizations in con
cert with the national Public Health Service was instrumental
in decentralizing the enforcement mechanism.

Too, industri

alists and other management officials worked through
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Congressional Republicans and (conservative) Democrats to
21
stymie a strong federal role.
A second avenue of response is at the administrative
level.

As Francis E. Rourke notes, the most successful

channel is in private meetings with enforcement personnel.
Inasmuch as voluntary compliance is central to policy admin
istration, "deals" between the regulated and the regulator
are not only common but necessary.

22

As decision-making is decentralized, the issuepublic's access to decision-makers increases.

Thus, utiliza

tion of state laws, state and local enforcement personnel
and ordinances, and the local electorate-.-to ratify construc
tion bonds — enhances the influence of the recalcitrant.
In essence, the issue-public response is a major key,
if not the key, to understanding a particular compliance
case.

A negatively affected issue-public can respond in

several ways.

Obviously they can perceive great costs and

few benefits and comply.

There are, however, two other

courses of action open to them.
decisions and not comply.

They can overtly reject the

Or, as was the case in Omaha, non

compliance can be more subtle and covert.
21. James L. Sundquist, Politics and Policy: The
Eisenhower, Kennedy and Johnson Years (Washington: The
Brookings Institution, 1968), pp. 322-381.
22. Francis E. Rourke, Bureaucracy, Politics, and
Public Policy (Boston: Little, Brown and Co., 1969).
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In summarizing the compliance model, two points
should be reiterated.

First, the diffuse multi-level en

forcement structure dominated the proceedings.

This kind of

decision-making system increased the influence of the recal
citrant, who was an integral part of the enforcement struc
ture.

The strong influence of the issue-public is seen as

directed towards the enforcement structure and significantly
I
affecting the tenor of enforcement strategies. In turn, as
the enforcement structure became centralized, the influence
of the recalcitrant was reduced.
Second, regardless of the dominance or imperative
ness of any of the components of the model, compliance is
best understood in systemic terms.

No matter how central the

issue-public is, the legitimating decision will have a sig
nificant effect on that response as will the "reputational
authority" possessed by the enforcement agency.
In short, the model integrates and gives meaning to
the findings of our case study.

The aforementioned compli

ance model accomplishes three tasks:

(1) it accurately

represents the presence of three governmental levels in com
pliance decision-making; (2) it portrays, using the Jones'
typology, the transition, development, and distribution of
enforcement authority, and (3) it delineates, by aggregating
several of the more promising hypotheses tested in the case
study, three compliance components.
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Conclusions
Our initial interest in the water pollution policy
area led us to an exploration of the substantive issues and
questions related to water pollution.

Replete in the liter

ature were urgings for a study of the techniques, methods
and procedures of administering water pollution statutes.
Because of a distinct paucity of research we proceeded to
concern ourselves with the issue of compliance with water
pollution legislation.

Although the results from such an

effort vary with our goals, we feel that the above case
study has been contributory to an understanding of three
issues:

(1) water pollution policy decision-making, (2)

compliance decision-making, and (3) water pollution compli
ance research.
The Omaha case is illustrative of an important
characteristic of the water pollution policy area.

Most

significant is the suggestion that implementation of legis
lative decisions at the state and local levels are signifi
cantly influenced by local issues.

The Omaha financing

procedures coupled with the economic importance of the
packers give a "real world" dimension to the more esoteric,
clearly defined legislative efforts narrated by Sundquist,
Davies, Jennings, and others.

The study reveals that the

activities in the "Halls of Congress" and the "Executive
Oval Office" are clearly balanced--if not subordinated--to
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the dealings of the Conference Administrator, state enforce
ment officials, and the political and economic barrons of
the local community.

In sum, the "politics of water pollu

tion" must be subtitled, "the politics of state and local
government."
Students of the Court have had a keen interest in
impact-compliance research.

Our decision to approach the

pollution issue from this perspective has facilitated a
clearer understanding of compliance decision-making.

The

structuring of the several empirically delineated proposi
tions was not unique to this study.

An attempt to extend

these propositions, by means of a compliance model, is
duplicated by only the most recent compliance research,
however.
Too, the selection of the legislative decision
making system, as opposed to the judicial system, is contributive of several interesting insights.

For example, the

suggestion that such questions of compliance are generally
limited to regulatory issue-areas and to areas on the fron
tier of the public/private interface are indicative of this
contribution.

These are findings that have been produced by

our examination of compliance in a non-judicial decision
making setting.
Finally, this research is one of the first efforts
to integrate water pollution and compliance research.

The
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results are suggestive of future research needs.

Although

we believe the paucity of water pollution compliance research
necessitated a case study approach establishing empirical
links with compliance behavior in the water pollution area,
there remains much to be done.
The approach of Mathew Crenson in (air) pollution
research seems to signal the proper direction for subsequent
research.

Crenson's careful case examinations were furthered

by a fifty city test of his initial findings.

Although our

resources did not permit such an effort at this time, surely
the findings from the Omaha case lay the basis for such a
step.

The result of such a comparative, systematic study

will yield a clearer understanding of the water pollution
issue, as well as a clearer and more precise understanding
of compliance decision-making.

APPENDIX A
WATER POLLUTION ENFORCEMENT CONFERENCES AS OF APRIL 197 2
1.

Corney Creek Drainage System
(Arkansas-Louisiana)
Hearing: January 16-17, 1957
Initiated by Surgeon Gen., Public Health Service

2.

Big Blue River
(Nebraska-Kansas)
Conference: May 3, 19 57
Initiated by Surgeon Gen., Public Health Service

3.

Missouri River-St. Joseph, Missouri Area
(Missouri-Kansas)
Conference: June 11, 19 5 7
Hearing: July 27-30, 1959
Suit Filed: September 29, 1960
Court Order: October 31, 1961
Initiated by Surgeon Gen., Public Health Service

4.

Missouri River-Omaha, Nebraska Area
(Nebraska-Kansas-Missouri-Iowa)
Conference: (Session 1) June 14, 1957
(Session 2) July 21, 1964
(Session 3) March 7, 1967
Initiated by Surgeon Gen., Public Health Service

5.

Potomac River-Washington Metropolitan Area
(District of Columbia-Maryland-Virginia)
Conference: (Session 1) August 22, 1957
(Session 2) February 13, 1958
(Session 3) April 2-4, May 8, 1969
(Session 3 Reconvened) May 21-22, October
13, 1970
Initiated by Surgeon Gen., Public Health Service

6.

Missouri River-Kansas Cities Metropolitan Area
(Kansas-Missouri)
Conference: December 3, 1957
Hearing: June 13-17, 1960
Initiated by Surgeon Gen., Public Health Service

7.

Mississippi River-St.
(Missouri-Illinois)
Conference: March 4,
Initiated by Missouri
Water Board; Bi-State

Louis Metropolitan Area
19 5 8
Health Division: Illinois Sanitary
Development Agency
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8.

Animas River
(Colorado-New Mexico)
Conference: (Session 1) April 29, 1958
(Session 2) June 24, 1959
Initiated by New Mexico Department of Public Health

9.

Missouri River-Sioux City Area
(South Dakota-Iowa-Nebraska-Kansas-Missouri)
Conference: July 24, 1958
Hearing: March 23-27, 1959
Initiated by Iowa Commissioner of Public Health

10. Lower Columbia River
(Washington-Oregon)
Conference: (Session 1) September 10-11, 1958
(Session 2) September 3-4, 1959
(Session 3) September 8-9, 1965
Initiated by Surgeon Gen., Public Health Service
11. Bear River
(Idaho-Wyoming-Utah)
Conference: (Session 1) October 8, 19 5 8
(Session 2) July 19, 1960
Initiated by Utah Pollution Control Board
12. Colorado River and all tributaries
(Colorado-Utah- Arizona-Nevada-California-New Mexico
Wyoming)
Conference: (Session 1) January 13, 1960; (Session 2)
May 11, 1961; (Session 3) May 9-10, 1962;
(Session 4) May 27-28, 1963; (Session 5)
May 26, 1964; (Session 6) July 26, 1967;
(Session 7) February 15-17, 1972; April 2627, 1972
Initiated by New Mexico Department of Public Health;
Arizona State Department of Health; Nevada State Board
of Health; Colorado Department of Public Health; Utah
Water Pollution Control Board; California State Water
Pollution Control Board
13. North Fork of the Holston River
(Tennessee-Virginia)
Conference: (Session 1) September 28, 1960
(Session 2) June 19, 1962
Initiated by Tennessee Stream Pollution Control Board
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14. Raritan Bay
(New Jersey-New York)
Conference: (Session 1) August 22, 1961
(Session 2) May 9, 1963
(Session 3) June 13-14, 1967
Initiated by Surgeon Gen. , Public Health Service
15. North Platte River
(Nebraska-Wyoming)
Conference: (Session
(Session
(Session
Initiated by Nebraska

1) September 21, 1961
2) March 21, 196 2
3) November 20, 1963
Department of Health

16. Puget Sound
(Washington)
Conference: (Session 1) January 16-17, 1962
(Session 2) September 6-7, October 6, 1967
Initiated by Governor of Washington
17. Mississippi River-Clinton, Iowa Area
(Illinois-Iowa)
Conference: March 8, 196 2
Initiated by Secretary of Health, Education and Welfare
18. Detroit River
(Michigan)
Conference: (Session 1) March 27-28, 1962
(Session 2) June 15-18, 1965
Initiated by Governor of Michigan
19. Androscoggin River
(New Hampshire-Maine)
Conference: (Session 1)

September 24, 1962
February 6, 196 3
(Session 2) October 21, 1969
Initiated by Secretary of Health, Education and Welfare

20. Escambia River
(Alabama-Florida)
Conference: October 24, 1962
Initiated by Florida State Board of Health
21. Coosa River
(Georgia-Alabama)
Conference: (Session 1) August 27, 1963
(Session 2) April 11, igBg
Initiated by Secretary of Health, Education and Welfare
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22. Pearl River
(Mississippi-Louisiana)
Conference: (Session 1) October 22, 1963
(Session 2) November 7, 196 8
Initiated by Secretary of Health, Education and Welfare
23. South Platte River
(Colorado)
Conference: (Session
(Session
(Session
Initiated by Governor

1) October 29, 1963
2) April 27-28, 1966
2 Reconvened) November 10, 1966
of Colorado

24. Menominee River
(Michigan-Wisconsin)
Conference: November 6-8, 1963
Initiated by Secretary of Health, Education and Welfare
25. Lower Connecticut River
(Massachusetts-Connecticut)
Conference: (Session 1) December 2, 1963
(Session 2) September 27, 1967
Initiated by Secretary of Health, Education and Welfare
26. Monogahela River
(West Virginia-Pennsylvania-Maryland)
Conference: (Session 1) December 17-18, 1963
(Session 2) Aguust 24-25, 1971
Initiated by Secretary of Health, Education and Welfare
27. Snake River-Lewiston, Idaho-Clarkston, Washington Area
(Idaho-Washington)
Conference: January 15, 1964
Initiated by Secretary of Health, Education and Welfare
28. Upper Mississippi River
(Minnesota-Wisconsin)
Conference: (Session 1) February 7-8, 1964
(Session 2) February 28, March 1, 20, 1967
Initiated by Secretary of Health, Education and Welfare;
Governors of Minnesota and Wisconsin
29. Merrimack and Nashua Rivers
(New Hampshire-Massachusetts)
Conference: (Session 1) February 11, 1964
(Session 2) December 18, 1968
(Session 2 Reconvened) October 20-21, 1970
Initiated by Secretary of Health, Education and Welfare;
Governor of Massachusetts
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30. Lower Mississippi River
(Arkansas-Tennessee-Mississippi-Louisiana)
Conference: May 5-6, 1964
Initiated by Secretary of Health, Education and Welfare
31. Blackstone and Ten Mile Rivers
(Massachusetts-Rhode Island)
Conference: (Session 1) January 26, 1965
(Session 2) May 28, 1968
Initiated by Secretary of Health, Education and Welfare
32. Lower Savannah River
(South Carolina-Georgia)
Conference: (Session 1) February 2, 1965
(Session 2) October 29, 1969
Initiated by Secretary of Health, Education and Welfare
33. Mahoning River
(Ohio-Pennsylvania)
Conference: February 16-17, 1965
Initiated by Secretary of Health, Education and Welfare
34. Grand Calumet River, Little Calumet River, Calumet River,
Wolf Lake, Lake Michigan, and their Tributaries
(Illinois-Indiana)
Conference: (Session 1) March 2-9, 1965
(Technical Session) January 4,5,31, Febru
ary 1, 1966
(Session 2) December 11-12, 1968; January
29, 1969
(Reconvened) August 26, 1969
Initiated by Secretary of Health, Education and Welfare
35. Lake Erie
(Michigan-Indiana-Ohio-Pennsylvania-New York)
Conference: (Session 1) August 3-5, 1965
(Session 2) August 10-12, 1965
(Session 3) March 22, 1967
(Session 4) October 4, 1968
(Session 5) June 3-4, 1970
Initiated by Secretary of Health, Education and Welfare;
Governor of Ohio
36. Red River of the North
(Minnesota-North Dakota)
Conference: September 14, 1965, January 18, 1966, March
4, 1966
Initiated by Secretary of Health, Education and Welfare
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37. Hudson River
(New York-New Jersey)
Conference: (Session 1) September 28-30, 1965
(Session 2) September 20-21, 1967
(Session 3) June 18-19, 1969
(Session 3 Reconvened) November 25, 1969
Initiated by Secretary of Health, Education and Welfare;
Governors of New York and New Jersey
38. Chattahoochee River and its Tributaries
(Georgia-Alabama)
Conference: (Session 1) July 14-15, 1966
(Session 2) February 17, 1970
Initiated by Secretary of Intelior
39. Lake Tahoe
(California-Nevada)
Conference: July 18-20, 1966
Initiated by Secretary of Interior
40. Moriches Bay and Eastern Section of Great South Bay
and their Tributaries
(Long Island, New York)
Conference: (Session 1) September 20-21, 1966
(Session 2) June 21, 1967
Initiated by Secretary of Interior
41. Penobscot River and Upper Penobscot Bay and their
Tributaries
(Maine)
Conference: April 20, 1967
Initiated by Secretary of Interior
42. Eastern New Jersey Shore-from Shark River to Cape May
(New Jersey)
Conference: November 1, 196 7
Initiated by Secretary of Interior
43. Lake Michigan
(Michigan-Indiana-Illinois-Wisconsin)
Conference: (Session 1) January 31, February 1-2, 5-7,
March 7-8,12, 1968
(Session 2) February 25, 1969
(Session 3) March 31, April 1, May 7,
September 28-30, October 1-2,29, 1970
(Session 3 Reconvened) March 23-25, 1971
Initiated by Governor of Illinois; Secretary of Interior
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44. Boston Harbor
(Massachusetts)
Conference: (Session 1)
(Session 2)
(Session 3)
Initiated by Secretary of

May 20, 1968
April 30, 1969
October 27, 1971
Interior

45. Lake Champlain
(New York-Vermont)
Conference: (Session 1) November 13, December 19-20,
1968
(Session 2) June 25, 1970
Initiated by Secretary of Interior; Vermont Department of
Water Resources
46. Lake Superior and its Tributary Basin
(Wisconsin-Minnesota-Michigan)
Conference: (Session 1) May 13,15, September 30,
October 1, 1969
(Session 2) April 29-30, August 12-13, 1970
(Session 2 Reconvened) January 14-15, April
22-23, 1971
Initiated by Secretary of Interior
47. Escambia River Basin
(Alabama-Florida)
Conference: (Session 1) January 20-21, 1970
(Session 2) February 23-24, 1971
Initiated by Governor of Florida
48. Perdido Bay
(Florida-Alabama)
Conference: (Session 1) January 22, 1970
(Session 2) February 25-26, 1971
Initiated by Governor of Alabama
49. Mobile Bay
(Alabama)
Conference: January 27-28, 1970
Initiated by Secretary of Interior
50. Biscayne Bay
(Florida)
Conference: February 24-26, 1970
Initiated by Governor of Florida
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51. Navigable Waters of Dade
(Florida)
Conference: (Session 1)
(Session 2)
(Session 3)
Initiated by Governor of

County
October 20-22, 1970
February 18-19, 1971
July 2-3, 1971
Florida

52. Long Island Sound
(New York-Connecticut)
Conference: April 13-14, 1971
Initiated by Administrator, EPA
53. Galveston Bay
(Texas)
Conference: June 7-12, 1971
Conference Reconvened: November 2-3, 19 71
Initiated by Administrator, EPA
54. Western South Dakota
(South Dakota)
Conference: October 19-21, 1971
Initiated by Governor of South Dakota
55. Pearl Harbor
(Hawaii)
Conference: September 21-23, 1971
Initiated by Administrator, EPA
56. Ohio River and Tributaries-Pittsburgh, Pennsylvania Area
(Pennsylvania-Ohio-West Virginia)
Conference: September 30, October 1, 1971
Initiated by Administrator, EPA
57. Ohio River and Tributaries-Wheeling, West Virginia Area
(Ohio-West Virginia)
Conference: October 13, 1971
Initiated by Administrator, EPA
58. Mount Hope Bay and Tributaries
(Rhode Island-Massachusetts)
Conference: December 7, 1971, January 6, 1972
Initiated by Administrator, EPA
59. Savannah River, Middle Reach
(Georgia-South Carolina)
Conference: March 22, 1972
Initiated by Administrator, EPA

APPENDIX B
180 DAY NOTICES AND PROGRESS AS OF APRIL, 1972
The following 180-day notices were issued by the
Secretary of the U.S. Department of the Interior prior to the
establishment of the U.S. Environmental Protection Agency:
1.

Eagle-Picher Industries (Willow Creek)
Paxson and Swalley Mines
Joplin, Missouri
180-day notice issued on August 30, 1969.
Informal hearing held on September 23, 1969.
Eagle-Picher agreed at the informal hearing to undertake
a remedial program. At the end of the 180-day period,
the Federal Water Quality Administration (FWQA) evalua
tion was that the Company had taken action to comply with
water quality standards and further abatement action did
not appear to be warranted.
Subsequently, the Company
discontinued operations at the Paxson and Swalley Mines.

2.

Republic Steel Corporation
Cleveland, Ohio

(Morgan Run)

180-day notice issued on August 30, 1969.
Informal hearing held on October 7, 1969.
Within the 180-day period, Republic Steel developed an
abatement program to correct the problems causing the
pollution and definite time schedules to accomplish
the program. At the end of the 180-day period, further
abatement action did not appear to be required. Sur
veillance of Republic's operations is being maintained.
3.

United States Steel Corporation
Cleveland, Ohio

(Lake Erie)

180-day notice issued on August 30, 1969.
Informal hearing held on October 7, 1969.
The Corporation and the FWQA reached agreement on the
need for additional treatment facilities at the informal
hearing. U.S. Steel has failed to comply with the re
medial program established at the informal hearing. On
May 14, 1971, the U.S. Attorney filed for Refuse Act
civil prosecution, and court action is imminent.
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8.

General Aniline and Film
Linden, New Jersey

(Arthur Kill)

180-day notice issued on May 19, 1970.
Informal hearing held on June 23, 1970.
Complete agreement was reached with General Aniline
at the hearing and reports from our field technical
staff indicate that the company is taking appropriate
corrective action. The mercury discharge has been
reduced below a pound per day and actions toward
further reductions are underway.
9.

Fairfax Drainage District
Kansas City, Kansas

(Missouri River)

180-day notice issued on May 19 , 1970 *
Informal hearing held on July 7, 19 70.
The Fairfax Drainage District has recently completed an
extensive construction program and is in compliance with
the recommendations of the 180-day notice proceedings.
Surveillance is being maintained.
ft

10. City of Fargo, North Dakota

(Red River of the North)

180-day notice was issued on May 19, 1970.
Informal hearing held on July 10, 1970.
Complete agreement was reached at the informal hearing
and Fargo is developing a program to alleviate existing
water quality conditions. Surveillance of Fargo's pro
gress is being maintained.
The following status of the 180-day notices which have
been issued since the inception of the Environmental Protec
tion Agency on December 2, 1970:
1.

City of Atlanta, Georgia

(Chattahoochee River)

Notice issued on December 9, 1970.
Informal hearing held on January 12, 1971.
At the informal hearing, the Mayor of Atlanta agreed to
propose a detailed plan to the City's Board of Aldermen
at the Board's January 18, 1971, meeting, for funding
the necessary treatment facilities so that a detailed
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4.

Jones and Laughlin Company
Cleveland, Ohio

(Cuyahoga River)

180-day notice issued on August 30, 1969.
Informal hearing held on October 7, 1969.
On December 16, 1971, Jones and Laughlin agreed to in
stall a workable system for treating discharges from its
Cleveland plant into the Cuyahoga River. The agreement,
contained in a consent decree filed in U.S. District
Court in Cleveland, calls for the system to be in opera
tion by July 1, 197 5.
5.

City of Toledo, Ohio

(Maumee River)

180-day notice issued on August 30, 1969.
Informal hearing held on October 9, 1969.
Toledo is presently progressing with its abatement
program as agreed upon at the informal hearing. Con
struction of facilities is underway with completion
scheduled for June 1972.
6.

Interlake Steel Corporation
Toledo, Ohio

(Maumee River)

180-day notice issued on August 30, 1969.
Informal hearing held on October 9, 1969.
The Corporation and the FWQA reached agreement on a
corrective program at the informal hearing. Interlake
has completed construction of its facilities, and is
very close to meeting our requirements. Surveillance
is being maintained.
7.

Penn Central Railroad (Hudson River)
Croton-on-Hudson, New York
180-day notice issued on May 19, 1970.
Informal hearing held on June 23, 1970.
Complete agreement was reached with Penn Central at the
informal hearing. The oil losses to the Hudson River,
which were the basis of this action, have ceased, and
the company has taken appropriate action to prevent
further discharges. Continued surveillance is being
maintained.
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construction schedule could be developed. Action was
promptly initiated by the City to finance and schedule
the construction of remedial facilities. On June 11,
1971, the Administrator approved the time schedule,
agreed to by the City of Atlanta, for construction of
the necessary facilities. Atlanta is currently on
schedule and construction is underway. Surveillance of
the progress of construction will be maintained.
2.

City of Detroit, Michigan

(Detroit River - Lake Erie)

Notice issued on December 9, 1970.
Informal hearing held on January 25, 1971.
Agreement among the EPA, the City of Detroit, and the
State of Michigan was reached at the informal hearing.
Specifics of the agreement are embodied in a Final Order
of Determination issued to Detroit by the Michigan
Water Resources Commission on May 21, 1971. Construc
tion is currently underway. Surveillance of progress
of the construction will be maintained. No further
enforcement action is recommended at this time.
3. ' City of Cleveland, Ohio

(Lake Erie)

Notice issued on December 9, 1970.
Informal hearing held on January 28, 1971.
The informal hearing resulted in an approved plan of
implementation between EPA and the City. However, it
was found necessary to issue separate 180-day notices
to Cleveland's suburban communities in order to involve
them directly in the proposed implementation plan. (See
Nos. 19-48) The agreement which was reached at the in
formal hearing established the need for three things:
1) a general expansion of facilities, 2) year-round
disinfection, 3) an increase in the level of treatment.
No further enforcement action is recommended at this time.
4.

Bemis Company, Inc. (Nashua River)
East Pepperell, Massachusetts
Notice issued on April 6, 1971.
Informal hearing held on June 3, 1971.
Bemis Company is planning to tie into the Town of
Pepperell's proposed sewage treatment plant for treatment
of the Company's domestic wastes. However, the Town is
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not proceeding in an expeditious manner to complete the
municipal system. Bemis has received a permit for dis
posal of its industrical wastes (paste and ink waste
wash-up) from the Pepperell Board of Health, pursuant to
the Company's installation of a new pit with polyethy
lene lining to take industrial waste of dye wash-up and
paste waste. Satisfactory progress is being made, and
no further enforcement action is recommended at this time.
5.

Pepperell Paper Company (Nashua River)
(formerly St. Regis Paper Company)
East Pepperell, Massachusetts
Notice issued on April 6, 1971.
Informal hearing held on June 3, 1971.
On July 30, 19 71, Pepperell submitted a preliminary
engineering report. Final plans and specifications for
the required wastewater treatment facilities have also
been submitted. Pepperell is making many in-house
changes including embarking on a program to recycle 100%
of its wood fiber wastes, which can be reused as inex
pensive container stuffing or remade into cardboard.
Satisfactory progress is being made. No further enforce
ment action is being recommended at this time.

6. ' Pepperell, Massachusetts

(Nashua River)

Notice issued on April 6, 1971.
Informal hearing held on June 3, 1971.
At a special meeting held on June 14, 1971, the Town
voted to raise and appropriate the sum of $1,900,000 to
construct a sewage treatment facility. Surveyor maps
detailing meets and bounds of the proposed sewage treat
ment plant site have been forwarded to the Massachusetts
Division of Water Pollution Control. The Town has
selected an engineering firm to draw final plans and
specifications. Pepperell's progress is being carefully
monitored by EPA.
7.

Chicopee, Massachusetts

(Connecticut River)

Notice issued on Arpil 6, 1971.
Informal hearing held on June 2, 1971.
failed to take effective action toward compli
ance with State and Federal water quality standards
within the 180-day period. The Massachusetts Division
of Water Pollution Control has taken legal action
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against the City, and the final decree was entered on
July 28, 1971, with the Suffolk County Court establish
ing a detailed abatement schedule. This court-imposed
schedule requires Chicopee to provide a report and
preliminary plans by March 1972. Although Chicopee has
been recalcitrant in meeting prior due dates, the City
has been authorized funds for necessary abatement pro
jects. Compliance with the court-imposed schedule is
being carefully monitored by EPA.
8.

Piels Bros., Inc. (Connecticut River)
Chicopee, Massachusetts
Notice issued on April 6, 1971.
Informal hearing held-on June 2, 1971.
Piels Bros., Inc., has taken steps to remove 1,800 pounds
per week of hops; 36,000 pounds per week of yeast solids;
and 2,100 pounds per week of labels from the bottle
washing operation. In addition, piping changes to re
move stormwater from the industrial waste system are in
progress. On July 2, 1971, Piels Bros, entered into an
agreement with the City of Chicopee under which the City
agreed to accept and treat the industrial wastes from
Piels Bros., Inc. No further enforcement action is
recommended at this time.

9.

Reserve Mining Company
Silver Bay5 Minnesota

(Lake Superior)

Notice issued on April 28, 1971.
Informal hearing held June 3, 1971.
Reserve mining has been informed that if it does not
develop a satisfactory plan to dispose of 67,000 tons
per day of taconite tailings now being discharged un
treated into Lake Superior, Federal court action will
be brought against the Company. Reserve Mining engaged
the services of Roy F. Weston, Inc., to develop a con
cept evaluation of feasible treatment and disposal
alternatives. The Weston report has been issued and
is now under review. The Environmental Protection
Agency is preparing for possible litigation. On Janu
ary 20, 1972, this care was referred to the Justice
Department for action under the Refuse Act. A civil
suit was filed on February 17, 1972.
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10. Santa Fe Land Improvement Company
Kansas City, Kansas

(Kansas River)

Notice issued on June 1, 1971.
Informal hearing held on July 13, 1971.
Engineering studies have been completed in accordance
with a resolution passed by the City of Kansas City,
Kansas. At an informal meeting, held on November 23,
1971, with EPA and Company representatives, the Company
presented its accomplishments to date. The Company is
presently completing work on its interim treatment
system in order to tie into the Kansas City system.
EPA requested the Company to obtain, in writing, a
commitment from the City with regard to the date that
the connection may be expected. The situation has been
complicated by recent action on the part of the Company
in deeding over its entire sewer system to the City of
Kansas City, Kansas. The City of Kansas City presently
provides primary treatment and is required under Federally
approved water quality standards to complete secondary
treatment facilities by January 1, 19 75. Negotiations
are continuing with the Company and the City toward
effecting a definite program to provide adequate treat
ment for Santa Fe's wastes through the Kansas City
municipal treatment facility.
11. Holly Sugar Company
Torrington, Wyoming

(North Platte River)

Notice issued on June 15, 1971.
Informal hearing held on July 21, 1971.
Holly Sugar has completed its interim treatment facility.
The Company has complied with all requirements and the
implementation schedule which were agreed upon at the
informal hearing. Sampling of the Company's outfall was
performed by EPA in January. Satisfactory progress is
being made. No further enforcement action is recommended
at this time.
12. Ashland Oil and Refining Company
Ashland, Kentucky

(Big Sandy River)

Notice issued on June 22, 1971.
Informal hearing held on August 6, 1971.
A follow-up meeting was held on Sepbember 22, 1971, at
which a schedule was agreed upon. This schedule, which
calls for completion of recommended waste treatment
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facilities by November 1, 1974, was submitted as part
of Kentucky's amended water quality standards which
were approved by the Administrator of EPA on December
23, 1971.
13. Stamford, Connecticut

(Long Island Sound)

Notice issued on July 16, 1971.
Informal hearing held on September 3, 1971.
Stamford has signed an agreement to let the Town of
Darien tie into its proposed treatment plant. Satis
factory progress is being made. No futher enforce
ment action is recommended at this time.
14. Darien, Connecticut

(Long Island Sound)

Notice issued on July 16, 1971.
Informal hearing held on September 3, 1971.
The Town of Darien is planning to tie into the Town of
Stamford's sewage treatment plant. Satisfactory pro
gress is being made. No further enforcement action is
recommended at this time.
15. Bogalusa, Louisiana

(Pearl River)

Notice issued on July 21, 1971.
Informal hearing held on September 9, 19 71.
The principal impediment to a successful abatement pro
gram by the City has been the inability to pass a bond
referendum. This factor controlled the development of
an implementation plan at the informal hearing and is
the key to Bogalusa's remedial program. Based on testi
mony at the hearing, it appeared to rely on Mayor Rawl's
judgment that the referendum be by special election as
it was believed that the bond referendum vote would be
lost or overshadowed in the general election held in
November, 19 71. This special election is scheduled for
April 25, 1972.
16. Eastlake, Ohio

(Lake Erie)

Notice issued on July 30, 1971.
Informal hearing held on September 9, 1971
A revised proposed schedule commencing with bid adver
tising to be accomplished by February 17, 1972, was
accepted by EPA on February 4, 1972.
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17. Willoughby, Ohio

(Lake Erie)

Notice issued on July 30, 1971.
Informal hearing held on September 9, 1971.
A revised proposed schedule commencing with bid advertis
ing to be accomplished by February 17, 1972, was accept
ed by EPA on February 4, 1972.
18. Euclid, Ohio

(Lake Erie)

Notice issued on July 30, 1971.
Informal hearing held on September 9, 1971.
A proposal submitted by the City of Euclid providing
separate construction schedules for a) sludge dispos
al facilities and b) secondary, tertiary, and phosphate
removal facilities was accepted by EPA on February 24,
1972.
Cleveland Suburbs
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.

(Lake Erie)

Beachwood, Ohio
Bratenahl, Ohio
Cleveland Heights, Ohio
East Cleveland, Ohio
Gates Mills, Ohio
Lyndhurst, Ohio
Mayfield Heights, Ohio
Richmond Heights, Ohio
South Euclid, Ohio
Lakewood, Ohio
Brooklyn, Ohio
Brook Park, Ohio
Garfield Heights, Ohio
Maple Heights, Ohio
Newburgh Heights, Ohio
Highland Heights, Ohio
Mayfield Heights, Ohio
Shaker Heights, Ohio
University Heights, Ohio
Bedford Heights, Ohio
Brooklyn Heights, Ohio
Cuyahoga Heights, Ohio
Linndale, Ohio
Middleburg Heights, Ohio
North Randall, Ohio
Parma, Ohio
Seven Hills, Ohio
Parma Heights, Ohio
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47. Warrensville Heights, Ohio
48. Warrensville Township, Ohio
Notices issued on August 10, 1971.
Informal hearings held on September 23-24, 1971.
No agreement was reached during the 180-day period.
Court of Common Please hearings, "Ohio Water Pollution
Control Board v. Cleveland," on matter of sewer rates,
building ban, and regional sewer systems held on
December 2 and December 7, 19 71. Court hearings held
on January 11, January 18, February 1, and February 15,
1972.
49. Franklin, New Hampshire

(Winnepesaukee 8 Merrimack
Rivers)

Notice issued on August 20, 1971.
Informal hearing held on October 19, 1971.
A regional treatment plan is being drafted by the New
Hampshire Water Supply and qollution Control Commission
and will be submitted for Federal approval in the near
future. Upon approval of the plan, the decision will
be made whether to fund an individual treatment plant
for Franklin or to fund a regional facility which will
include Franklin. Funds and land have been appropriated
by Franklin to be used in the event that the City is
not included in the regional plan.
50. Vincennes, Indiana

(Wabash River)

Notice issued on September 3, 1971.
Informal hearing held on October 8, 1971.
Additional meetings, attended by EPA, State, City and
consultants, were held on November 4, 1971, and January
12, 197 2. Common Council adopted implementation plan
which calls for completion by July 30, 1973, contingent
on receiving State and Federal grants. Step-by-step
schedule submitted to EPA on November 22, 1972. The
schedule was sent to headquarters for review and approval
on December 9, 1971. Additional meetings were held on
February 3, 1972, and February 24, 19 72. A preliminary
draft of Vincennes1 sewer use ordinance has been re
ceived and is under review. Surveillance of Vincennes'
progress will be maintained.
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51. Superior, Wisconsin (Lake Superior)
Notice issued on September 30, 1971.
Informal hearing held on November 17, 1971.
A follow-up meeting was held on November 29, 19 71,
attended by EPA, the City, representatives of Superior
Fiber Products, and the Western Lake Superior Sanitary
District. Additional follow-up meetings were held on
December 21, 1971, and January 19, 1972. A prelimi
nary timetable has been submitted by the City. Another
meeting will be scheduled in the near future.
52. Superior Fiber Products

(Lake Superior)

Notice issued on September 30, 1971.
Informal hearing held on November 17, 1971.
A follow-up meeting was held on November 29, 1971.
(See City of Superior, Wisconsin.) Additional meetings
were held on December 21, 1971, and January 19, 1972.
The Company has not yet submitted a schedule. Another
meeting will be scheduled in the near future.
53. Hurley, Wisconsin

(Montreal River)

Notice issued on-September 30 , 1971.
Informal hearing held on November 18, 1971.
Additional meetings attended by the City of Hurley, the
City of Ironwood, Michigan, the State of Michigan, the
State of Wisconsin, and the Environmental Protection
Agency were held on November 29, 1971, December 15, 1971,
January 19, 1972, and March 1, 1972. Problems involve
the distribution of costs of a joint Hurley-Ironwood
treatment system. A loan is pending with the Farmers
Home Administration.
In the following cases, the 180-day period has not yet
expired:
DISCHARGER

NOTICE
ISSUED

HEARING
HELD

54. Hammond, Indiana

10/12/71

12/1/71

55. Hammond Sanitary District
Hammond, Indiana

10/12/71

12/1/71
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NOTICE
ISSUED

HEARING
HELD

56. Whiting, Indiana

10/12/71

12/1/71

57. Dunkirk, New York

10/22/71

12/1/71

58. Covington, Indiana

11/3/71

1/5/72

59. Montezuma, Indiana

11/3/71

1/5/72

60. Logansport, Indiana

11/3/71

12/14/71

61. Tahoe-Douglas District
Zephyr Cove, Nevada

11/9/71

1/6/72

62. Kingsbury General Improvement
District

11/9/71

1/6/72

63. Brown Paper Company
Castleton-on-Hudson,
New York

12/23/71

1/25/72

64. Patrician Paper Company
South Glens Falls, New York

12/23/71

1/25/72

65. City of Las Vegas, Nevada

12/23/71

1/25/72

66. Clark County Sanitation
District
Las Vegas, Nevada

12/23/71

1/25/72

67. City of Henderson, Nevada

12/23/71

1/25/72

68. Nevada Power Company
Las Vegas, Nevada

12/23/71

1/25/72

69. Basic Management, Inc.
Henderson, Nevada

12/23/71

1/25/72

70. Kerr-McGee Chemical Company
Henderson, Nevada

12/23/71

1/25/72

71. Stauffer Chemical Company
Henderson, Nevada

12/23/71

1/25/72

72. Montrose Chemical Company
Henderson, Nevada

12/23/71

1/25/72

DISCHARGER ,

DISCHARGER

NOTICE
ISSUED

73

Flintkote Company, U.S.
Lime Division
Henderson, Nevada

12/23/71

74

Titanium Metals Corporation
of America

12/23/71

75

Jones Chemical, Inc.
Henderson, Nevada

12/23/71

76

State Stove and Manufacturing
Company
Henderson, Nevada

12/23/71

77

Nevada Rock and Sand Company
Las Vegas, Nevada

12/23/71

78

Las Vegas Valley Water District
Las Vegas, Nevada

12/23/71

79

Alton Box Board Company
Lafayette, Indiana

1/28/72

80

National Sugar Refining
Company

2/1/72

81

Sun Olin Chemical Company
Claymont, Delaware

2/1/72

82

Sun Oil Company
Marcus Hook, Pennsylvania

2/1/72

83

American Sugar Refining Company
("Amstar")
Philadelphia, Pennsylvania

2/1/72

84

FMC Corporation
American Viscose Division
Marcus Hook, Pennsylvania

2/1/7 2

85

City of Garland, Utah

2/4/72

86

City of Tremonton, Utah

2/4/72

87

GAF Corporation
Gloucester City, New Jersey

2/9/72
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NOTICE
ISSUED

HEARING
HELD

88. Great Western Sugar Company
Greeley, Colorado

2/14/72

3/28/72

89. Great Western Sugar Company
Ovid, Colorado

2/14/72

3/29/72

90. Washington Suburban Sanitary
Commission
Hyattsville, Maryland

2/24/72

3/17/72

91. Federal Paper Board Company,
Inc.
Riegal Products Division
Milford, New Jersey

3/6/72

3/26/72

92. City of Hudson, South Dakota

3/17/72

Scheduled
for
4/18/72

DISCHARGER

APPENDIX C
REFUSE ACT PERMITS ISSUED
Twenty-one permits were issued by the Army Corps of
Engineers and the Environmental Protection Agency under
Section 13 of the 1899 Refuse Act before the Kalur decision
halted the program.

These are described in the following

table.
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Name of Operations

Date

Types of Discharges Covered

Air Force Academy (Colorado
Springs, Colo.)

Nov. 1971

to discharge backwash water from
the cadets' swimming pool

Shell Oil Co. (Hackberry,
La.)

Dec. 22, 1971

to discharge cooling water into a
canal that is a tributary to Black
Bayou near Lake Charles

Continental Can Co.
(Harvey, La.)

Nov. 18, 19 71

to discharge once-through cooling
water from a municipal water sup
ply system into a drainage ditch
flowing into Harvey Canal

Alton Ochsner Medical Foundation (New Orleans, La.)

May, 1971

to discharge cooling water from
air conditioners into the
Mississippi River"

Vancouver Plymouth Co.
(Oakdale, La.)

Nov. 19, 1971

to discharge once-through cooling
water into a drainage ditch that is
a tributary to the Calcasieu River

St. Martinville Parish Police
(July, La.)

Dec. 16, 1971

to discharge treated sanitary
wastes and treated processing water
from an industrial park into Bayou
Teche

Getty Oil Co. (Venice, La.)

Nov. 18, 1971

to discharge once-through cooling
water into Tanty Phine Pass

Robinson Canning Co.
(Westwego, La.)

Apr. 1971

to discharge canning wastes into
the Mississippi River

Bety Grocery Co. (St. Joseph
Mo.)

Sept. 30, 1971

to discharge cooling water into
the Missouri River

Name of Operations

Date

Types of Discharges Covered

Boy Scouts of America (Indian
National Council recrea
tional facility, Locust
Grove, Okla.)

Nov. 19 71

to discharge backwash from a
swimming pool

Skelly Oil Co. (Skellytown,
Okla.)

Nov. 1971

to discharge treated separator dis
charges into Wild Horse Creek

Menosha Corp. (Coos Bay, Ore.)

Nov. 12, 1971

to discharge pulp liquor wastes in
to the Pacific Ocean

Hadden Safety Industry, Inc.
(Cupola, Pa.)

June 29, 1971

to discharge metal processing wastes
into the east branch of Brandywine
Creek"

Katherine's Kitchen, Inc.
(Anderson, S.C.)

Nov. 19, 1971

to discharge into Lake Hartwell

Colonial Pipeline Co.
(Gaffney, S.C.)

Nov. 8, 1971

to discharge industrial wastes in
to the Borad River

Sun Pipeline Co. (Engleside,
Tex.)

Nov. 1971

to discharge treated ballast water
from tankers into Corpus Christi Bay

PAKS Corp. (Junction, Tex.)

Nov. 1971

to discharge cooling water and water
blow-down into Johnson Fork Creek,
a tributary of the Llano River

Petrolight Corp. (Kilgore,
Tex.)

Nov. 1971

to discharge cooling water into
Rabbit Creek on the Sabine River

Texas Saltwater Injection Co.
(Palestine, Tex.)

Nov. 9, 1971

to discharge treated fresh brine
into Squirrel Creek on the Neches
River

Name of Operations-

Date

Types of Discharges Covered

Atlantic Richfield Co.
(Cherry Point, Wash.)

Nov. 9, 1971

to discharge refinery wastes into
the Straits of Georgia

Westgate Caribe Co. (Ponce,
P.R.)

Nov. 26, 1971

to dishcarge liquid fish processing
wastes. The permit requires the
plant to haul solid wastes 10 miles
out into the sea. Permit is con
tingent on the plant's use of a
municipal treatment plant in 197 3

"Designates temporary permits that were issued to firms that applied before
the formal program began on July 1, 1971.
Source:

Environmental Protection Agency, Water Quality Office
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APPENDIX D

PERSONAL INTERVIEWS

Name

Position

Date

Gene Jordan

Omaha Public Works Director,
formerly City Engineer

June 16, 1971

Harry Reynolds

Prof, of Political Science,
Univ. of Nebraska-Omaha, and
author of a paper concerned
with the case

June 21, 19 71

Marvin Stavens

Omaha City Engineer

June 22, 1971

T. A. Filipi

Acting Director of the
Nebraska Environmental Con
trol Agency, formerly the
Sanitary Engineering Div. of
the Nebraska Public Health
Department

June 23, 19 71

Dr. Jack Rodgers Director, Nebraska Legisla
tive Council

June 23, 1971

Woodward Howe

City Ed. Omaha World Herald

July 13, 1971

Edwin Hewitt

Omaha Finance Officer

July 13, 1971

Charles Geisler

Omaha Sanitary Engineer

July 13, 1971

Murray Stein

Chief Enforcement Officer,
Water Quality Office, Envi
ronmental Protection Agency,
and Conference Administrator
in the Omaha Conference

Jan. 15, 1971

Jack Rademacher

Former Region VII Director,
Jan. 15, 1971
Federal Water Pollution Con
trol Administration, and now
an Enforcement Officer in the
Water Quality Office, EPA
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Telephone Conversations

Name

Position

Carl Chopek

Environmental Protection
Agency Representative,
Lincoln, Nebraska

Theodore Rajda

Enforcement Division, Water
Quality Office, EPA

Robert Markey

Chief Enforcement Officer,
Region VII Water Quality
Office, EPA

Date
July 10, 1971

Apr. 18, 1972
Sept. 14, 19 7 2

APPENDIX E

RESPONDENT LIST
Federal (7)
*Murray Stein, EPA Enforcement Officer and Chairman of
Conference, Office of Assistant Administrator for
Enforcement and General Counsel
Environmental Protection Agency
Waterside Mall Bldg.
4th and M. Streets, S.W.
Washington, D.C.
Telephone: 703-557-7760
*Jack Rademacher, former Regional director
See Stein
Glenn J. Hopkins, for Regional Director of the Division of
Water Pollution Control, USPHS
9500 Madison
Kansas City, Missouri
Herbert C. Clare, former Regional Director
EPA Office, Seattle, Washington
Robert Murkey, Chief Enforcement Officer; Kansas City
Region
Harlan Svore, Present Regional Director
911 Walnut Street
Kansas City, Missouri
*Carl Chlopek, EPA representative in Lincoln, Nebraska
225 N. Cotner
Lincoln, Nebraska
Telephone: 402-475-3649
States

(4)

R. J. Schlikelman, Iowa Department of Health, Water Pollu
tion Division
Des Moines, Iowa
J. K. Smith, Missouri Water Pollution Control Commission
Jefferson City, Missouri
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Milville W. Gray, Kansas Department of Health, Water
Pollution Division
Topeka, Kansas
Dwight F. Metzler, former Kansas State official, Deputy
Commissioner, New York State Dept. of Environmental
Conservation
50 Wolf Road
Albany, New York
Nebraska (3)
*T. A. Filipi, Acting Director, Nebraska Water Pollution
Control Administration
Lincoln, Nebraska
J . D. Samson, Past President of the Nebraska Water Pollution
Control Commission
200 Keeline Bldg.
Omaha, Nebraska
Chester N. Sutton, Past President the Nebraska Water
Pollution Control Commission
Attorney-at-Law
Blaire, Nebraska
Omaha

(13)

William E. Korbitz, former Public Works Director
6450 Pierce
Denver, Colorado
ftGener

Jordan, Present Public Works Director
City Hall
Omaha, Nebraska

-'Marvin Stavens, present City Engineer
City Hall
Omaha, Nebraska
^Charles Geisler, City Sanitary Engineer
City Hall
Omaha, Nebraska
George B. Sumner, former Public Works Director
3027 Chestnut Street, N.W.
Washington, D.C.
John Rosenblatt, former Mayor
701 Sunset Drive
Omaha, Nebraska

249

James Dworaki, former Mayor
603 Dorcas or 1001 Deauville Drive
Millard,
A1 Sorenson, former Mayor
1750 Woodmen Tower
Omaha, Nebraska
Harry Trustin, former Councilmen President
3702 Jackson
Omaha, Nebraska
Robert J. Kutak, President of the Omaha Pollution Control
Commission
1700 Woodmen Towers
Omaha, Nebraska
Charles W. O'Rourke, Union Stockyards Representative
108 S. 49th Ave.
Omaha, Nebraska
Yale C. Holland, attorney for the Packinghouses
6711 Davenport
Omaha, Nebraska
Others
^Woodward Howe, and others of the Omaha World-Herald
AHarry

Reynolds, Professor of Political Science, University
of Nebraska at Omaha and author of "The Role of the
Administrators"

'"'Personal interviews

APPENDIX F

STATUS OF FEDERALLY APPROVED
STATE WATER QUALITY STANDARDS

State

Status

Alabama
Alaska
Arizona

P
P
FA

Arkansas

FA

California
Colorado

PA
P

Connecticut

FA

Delaware
Florida
Georgia
Hawaii
Idaho

P
FA
F
F
F

Illinois
Indiana

PA
FA

Iowa
Kansas
Kentucky
Louisana

P
PA
P
P

Maine

P

Maryland
Massachusetts

F
FA

Michigan
Minnesota

PA
FA

Mississippi
Missouri

P
FA

Montana

FA

Nebraska

FA
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Date
2/15/68
2/20/68
9/27/68
1/17/69
8/07/67
11/19/69
1/09/69
10/21/68
10/09/69
2/15/68
4/21/70
3/13/68
1/17/69
7/18/67
3/13/68
8/07/67
2/15/68
1/27/68
7/18/67
1/20/71
1/16/69
4/25/69
3/20/69
2/12/68
12/17/69
6/03/68
12/12/68
8/07/67
8/07/67
11/25/70
4/17/68
6/18/68
11/26/69
5/06/68
2/08/68
6/26/68
7/30/70
2/29/68
1/17/69
12/19/68
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State

Status

Nevada
New Hampshire

FA
FA

New Jersey
New Mexico

PA
FA

New York

F

North Carolina

FA

North Dakota

FA

Ohio

PA

Oklahoma

FA

Oregon

FA

Pennsylvania
Rhode Island

F
FA

South Carolina

. PA

South Dakota
Tennessee
Texas

F
P
FA

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming
District of Columbia

FA
P
P
FA
P
FA
FA
FA

Date
6/27/68
8/16/68
12/01/70
3/13/68
7/09/68
11/19/68
8/21/69
7/18/67
8/07/67
5/16/68
1/20/71
8/07/67
5/22/70
3/04/68
9/13/68
1/02/69
2/28/68
2/17/70
7/18/67
9/13/68
12/17/68
1/16/70
5/21/68
1/30/68
11/19/68
1/20/71
10/21/68
4/21/69
8/07/67
2/28/68
1/27/68
5/02/69
12/31/68
6/27/68
1/17/69
1/22/68
5/21/68
1/24/68
11/27/68
4/17/68
1/17/69
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•State
Guam
Puerto Rico
Virgin Islands

Status
FA
FA
FA

Date
6/12/68
12/30/68
2/28/68
4/28/70

Appendix Code:
FA—Fully approved water quality standards; anti-degradation
statement.
F—Approved water quality standards; no anti-degradation
statement.
PA—Partially approved water quality standards; antidegradation statement included.
P--Partially approved water quality standards, antidegradation statement not included.
Source: Water Quality Office, Environmental Protec
tion Agency (As of February, 19 71)
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