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PREFACE 

This work is written for the serious student of 

philosophy who is a legal layman. At the same time, it i 

intended for the lawyer, jurist, or legal scholar who has 

some familiarity with philosophical exposition. It is 

intended to address the interests both of the philosopher 

and of the legal thinker, for the subject of attempting i 

of interest to both. 

My aim in this dissertation is to explore the 

moral and conceptual issues raised by the criminal law of 

attempts. I have tried to suggest ways in which the law 

of criminal attempts might be restructured so as to meet 

the constraints, both of an adequate conceptual analysis 

of attempting, and of the conditions under which punish

ment is morally permissible. Hopefully, this will be of 

benefit to the legal theorist concerned to tailor the 

criminal law to meet the demands of justice, clarity, and 

intelligibility. 

I am indebted to Professors Keith Lehrer, David B 

Wexler, Ronald D. Milo, and Jeffrie G. Murphy for their 

many valuable comments and criticisms of the various 

drafts of this manuscript. I owe a special debt of grati 

tude to my husband Kenneth for his constant support and 

encouragement, his insightful comments upon early drafts, 
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and his assistance with legal research. He typed much 

the early drafts, proofread the final manuscript, and 

generally made himself indispensable. Lastly, I wish t 

thank Mrs. Beulah Aiken for excellence in the prepara

tion of the final manuscript. 
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ABSTRACT 

The standard legal analysis of criminal attempts 

is inadequate in providing necessary conditions for what 

would ordinarily be regarded as an attempt to do something 

criminal. Moreover, the standard rules for when conduct 

leaves the realm of mere preparation and becomes attempt

ing and the orthodox approach to impossibility (which 

excuses legal but not factual impossibility) lack a 

defense on the rationale for punishment to which implicit 

appeal is often made (namely, the utilitarian rationale). 

They also lack a defense on the most defensible form of 

the other leading rationale, retributivism. 

If the actus- reus test is intended to provide 

necessary conditions for attempting to do something, which 

conditions distinguish attempting to do something from 

merely preparing to do it, it is a mistake to distinguish 

sharply between the actus reus and the mens rea of attempts, 

as has traditionally been done in the criminal law. An 

adequate actus reus test incorporates mens rea elements. 

Such an adequate actus reus test, referred to as Condition 

One, may be stated as follows. An agent makes an attempt 

to do something, Y, only if: 

1) he does an act by which he intends to do Y; or 
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2) he does at least one act in a set of acts which con

tains no inessential members by which he intends to 

do Y; or 

3) he does at least one temporal part of an act in a set 

of acts which contains no inessential members by which 

he intends to do Y; or 

4) he does something which he takes to be an act which 

would meet any of the above conditions. 

Condition Two, which is also a necessary condition 

of attempting to do something, may be stated as follows. 

An agent makes an attempt to do something, Y, only if he 

acts with the direct intention to do Y, or to do Y if 

some circumstances obtain, or to do Y if he can; and, if 

the intention is to do Y if some circumstances obtain, 

only if he also believes, at the time that he acts, that 

these circumstances obtain. Conditions One and Two are 

also jointly sufficient for attempting to do something, 

when the act which meets Condition One is done with the 

direct intention in question in Condition Two. 

The utilitarian rationale will not support a 

restructuring of the criminal law of attempts along the 

lines of Conditions One and Two. However, the utilitarian 

rationale is seriously inadequate and must be rejected. A 

version of the retributive theory which gives weight to 

deterrent consequences in the case for the presumptive 

moral permissibility of punishment seems to be the most 
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defensible rationale of punishment; and it will support a 

restructuring of the criminal law of attempts along the 

lines of Conditions One and Two under conditions in which 

punishment of consummated offenses is presumptively 

morally permissible. It also furnishes grounds for 

believing that, under current conditions in the Anglo-

American legal systems, the standard policy of not punish

ing mere preparations is a defensible one; for under such 

conditions, punishment of mere preparations is not pre

sumptively morally permissible. 



CHAPTER 1 

INTRODUCTION 

At first glance, a philosophical examination of 

the criminal law of attempts may appear to be largely 

inconsequential. We seem to know perfectly well what 

criminal attempts are; after all, Sarah Jane Moore and 

Arthur Bremer were convicted for attempted homicides under 

perfectly clear (so it may appear) attempt statutes. More

over, it is perfectly plain that, as attempting is ordi

narily understood (i.e., outside the law, in ordinary 

discourse), they each attempted to kill someone. (Moore 

made an attempt on the life of President Ford in 1975 and 

Arthur Bremer made an attempt on the life of George Wallace 

in 1972.) What has the law to learn from philosophy, or phi

losophy from the criminal law, on the subject of attempting? 

The short answer to both questions is "plenty." 

In the first place, the study of attempting would be of 

philosophical importance even if attempts (of a certain 

sort) were not criminalized, and so, not subject to the 

scrutiny of and application by jurists. Studying attempt

ing is a good way to begin an investigation about the 

nature of acting (at least, acting intentionally); since 

attempting to do something is one species of acting 
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intentionally. Moreover, it is a species in which some

thing occurs which does not occur in the more usual case 

of doing what one intends to do -- namely, in what I shall 

call a "classic case" of attempting, there is a failure to 

consummate an act which is intended. Examining the vari

ous sorts of failure which classic attempts represent --

as well as the various things classic attempts have in 

common with successful intentional acts -- may throw light 

on what it is to perform an ordinary (successful) inten

tional act. As J. L. Austin in "A Plea for Excuses" 

remarks, "the mechanisms of the natural successful act" 

are often hidden behind "the blinding veil of ease and 

obviousness.This veil is lifted by consideration of 

cases in which carrying out one's intention has not been 

easy. 

On the assumption (which I share and will defend) 

that attempting to do something entails having some sort 

of intention to do it, the study of attempting offers a 

new approach to problems concerning the conditions under 

which someone might be said to have an intention to do 

something. It may appear more plain, for example, that 

one may make an attempt to do something even in the case 

in which success (under the circumstances and in the 

manner chosen) is impossible, than that one may intend to 

1. Austin in Aristotelian Society Proceedings, 
LVII, N.S. (1956-57), 
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do something under the same conditions. (As I will later 

argue, one may make an attempt under such conditions.) On 

the assumption that one cannot make an attempt to do some

thing unless he has (some sort of) intention to do it, 

however, it follows that it must be possible to have (some 

sort of) intention to do something when it is impossible 

to do it. (Indeed, In Chapter 4, I will later argue 

against faulty theories about the conditions under which 

one may have an intention to do something partly on the 

grounds of conclusions reached about attempting.) 

Philosophy is not, however, confined to conceptual 

analysis. It concerns itself with moral matters; and here 

is one place that the study of attempting may enrich the 

criminal law while at the same time presenting issues of 

central interest in applied normative ethics. For the 

question concerning attempts which chiefly interests the 

legal theorist and those working within the legal system 

is a moral question: Under what conditions, and on what 

grounds, are we justified in punishing attempts to commit 

criminal offenses? It is not at all obvious, at first 

glance, that a state is justified in punishing criminal 

attempts at all. In many cases, attempts do not have harm

ful consequences; and classic attempts certainly do not 

have the harmful consequences which are sought to be 

avoided by forbidding the consummated offense (which is 

the one attempted) in the first place. Nor need an 
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attempt to do something which is criminal involve an act 

which is itself criminal. In other words, an agent who 

has committed a criminal attempt may have done nothing, 

apart from the fact that his acts constitute a criminal 

attempt, which constitutes a criminal offense. (Such 

behavior is often referred to by legal commentators as 

"innocuous" or "innocent.") For example, a criminal attempt 

to kill may consist of the spooning of a quantity of sugar 

(believed by the agent, however, to be arsenic) into some

one's tea; and, ordinarily (i.e. , except for the fact that 

it is an act which constitutes attempted murder), spooning 

sugar into tea is not a criminal offense. 

If we think of criminal laws -- at least, the ones 

at the heart of any legal system -- as designed to afford 

protection from certain ultimate harms (among them, death, 

personal injury, loss of property, confinement against 

one's will), it is clear that in a classic case of attempt

ing to inflict any one of these no such harm need occur. 

Xt may be wondered, then, in what sense some attempts are 

harmful or, if their harralessness is acknowledged, on what 

grounds a justification for punishing them could rest. The 

usual remark, among legal commentators, is that attempting 

-- like conspiracy and solicitation, which are grouped, 

with criminal attempt, as "inchoate offenses" -- is "ante

rior to" an ultimate harm. Further, it is usually held 

that the risk of the ultimate harm justifies intervention 



by the criminal law in the attempter's conduct (by means 

of arrest) and punishment of the attempter thereafter. It 

will become clear, however, that the likelihood of ulti

mate harm occurring as a result of an attempt or as a 

result of an attempter's future efforts may be low. In a 

classic case of attempt, the agent has tried to bring 

about some ultimate harm and failed. Intervention with 

his efforts seems unnecessary. The likelihood of his 

trying again (let alone the likelihood of later succeeding) 

may not be great. 

For all these reasons, an adequate answer to the 

question of the justifiability of punishing attempts would 

appear to involve some investigation into the larger ques

tion of upon what grounds (and under what conditions) 

punishment of any offense is morally permissible. Such an 

investigation is, of course, undertaken by the moral 

philosopher. There are ancillary questions which are 

raised by such investigation, as well, and which have also 

been of concern in legal circles. What defenses, one might 

wonder, ought to be recognized to a charge of attempting, 

if any? Does a rationale for punishing attempts to commit 

crimes apply equally well, and under the same conditions, 

to punishing preparations to commit crimes or to punishing 

other related acts (e.g., doing an act which risks bringing 

about some criminal consequence)? 
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These moral issues are of unquestionable impor

tance in any discussion of the criminal law of attempts; 

for what is criminalized is also punished. They will, 

however, be treated last; they form the subject matter of 

Chapter 5 of this dissertation. There is a reason for 

delaying the investigation of these moral issues; for 

before one can intelligently answer the question, "Under 

what conditions and upon what grounds is punishment of 

attempts justified?", it would be helpful to have a clear 

idea of the nature of attempts to do something, and of how 

attempting differs from related acts like preparing and 

risking. Elucidating the features of attempting and the 

differences between attempting, preparing, risking, and 

the like may be considered the conceptual issues associated 

with criminal attempts. 

A clear insight into the nature of attempts is hard 

to find in the writings of jurists. (It does not appear, 

likewise, in the writings of a few philosophers, whose 

views will be noted, briefly, in the body of this disser

tation. To my knowledge, there is no philosophical text 

which deals directly with all the conceptual issues raised 

herein.) Prolonged investigation, in Chapter 2, of the 

juristic analyses of attempting will reveal that there is 

neither consistency concerning the nature of attempting 

(and, in particular, the difference between attempting and 

preparing) nor unadulterated insight in such analyses. 
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The criminal law, it appears, may benefit from the results 

of philosophical analysis of attempting, insofar as it may 

then be made more faithful to the common sense notion of 

attempting. 

It is, perhaps, not surprising that in the deci

sions of cases and in legal commentaries one fails to find 

a thoroughly satisfactory analysis of the concept of 

attempting. Questions of what counts as an attempt in law 

often arise within the constraints of practical decision

making, which does not allow for lengthy pondering. A 

decision must be made in a particular case charged as a 

criminal attempt, to find the defendant guilty of an 

attempt or to find him not guilty, even in doubtful cases. 

There is a motive for making any decision about the nature 

of criminal attempt in terms of the possibility such 

analysis provides of punishing certain cases. For in the 

Anglo-American system it is traditionally the case that if 

an agent whose acts fall short of a consummated offense, 

which he intended to commit, is not punishable for a 

criminal attempt, he will not be punishable at all. (Mere 

preparation, as the discussion in Chapter 2 will reveal, 

is not, traditionally, punishable.) So within the criminal 

law, analyses of attempting may tend to be devised less on 

the grounds that such analyses correspond to what would 

ordinarily be meant by saying someone had attempted some

thing than on the grounds that defining attempts in this 
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way has desirable consequences in terms of what sorts of 

behavior that falls short of a consummated offense may then 

be punished."1" 

The jurist has other constraints which affect his 

analysis of attempting. The charge in a criminal case 

must be brought under, and meet the requirements of, the 

relevant statute, however absurdly written. (In common 

law jurisdictions, the charge must meet the requirements 

of precedent.) Precedent, however regrettable, governs 

the defenses which may be recognized and constrains the 

decision which may be made. This results not only in some 

artificial analyses of attempting but also in some devia

tion from the ordinary use of "attempting." For example, 

one cannot make a criminal attempt to do something unless 

the act attempted is itself a crime; outside of the law, 

there is nothing corresponding to this restriction on 

attempting. Likewise, in many jurisdictions, one cannot 

have attempted to do something unless he failed to do it. 

Outside of the law, this is not true. "He attempted to do 

something" does not (logically) imply "He failed to do it." 

"Last Saturday I attempted the nine-foot high jump for the 

first time and made it" is not a contradiction. 

Nevertheless, the philosopher may learn much from 

the criminal law of attempts. For it appears clear that 

1. Point made by Professor David Wexler, Univer
sity of Arizona Law School, in private conversation. 
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the criminal law of attempts is designed to make criminal 

(some of) what would ordinarily be regarded as attempts to 

do something (namely, unsuccessful attempts to do some

thing which is itself criminal). Because matters of impor

tance (to the defendant and future defendants) turn upon 

them, many juristic analyses of criminal attempt represent 

considerable care and attention to the sorts of conceptual 

issues raised above, to wit, the differences between 

attempting and preparing, and attempting and risking. 

Such analyses have the advantage, as well, of being 

focused upon a richer and more revealing set of cases 

than is likely to be thought of by a philosopher in his 

study. Moreover, much of the law of criminal attempts has 

been drafted with concern to criminalize all and only 

those cases in which punishment is morally permissible. 

The legal literature on the subject of criminal attempt --

and it is voluminous -- is a natural starting point for 

the philosopher who is interested in the issues raised by 

a study of attempting. 

Accordingly, the second chapter of this disserta

tion is devoted to an elucidation of the criminal law of 

attempts, with particular attention to the answers to the 

conceptual questions raised herein which have gained 

acceptance within the Anglo-American criminal law. Inves

tigation will reveal that, while promising and helpful, 

these answers are inadequate in some important respects 
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when examined in the light of considerations about what it 

is to attempt to do something, as ordinarily understood. 

Moreover, it will appear that there is reason to question 

the moral defensibility of the criminal law of attempts; 

as in several respects the criminal law will be seen to 

lack foundation in a rationale for punishment commonly 

accepted among legal commentators. The stage is set for 

some more satisfactory set of rules defining criminal 

attempt in a way that is more faithful to the common sense 

notion of attempting and setting out defenses and limits 

of liability. Hopefully, a restructuring of the criminal 

law of attempts to correspond to the concept of attempting 

may result in a morally defensible law of attempts as 

well. 

Accordingly, a more satisfactory set of answers to 

the conceptual issues raised above will be developed in 

Chapters 3 and k. In particular, Chapter 3 will concern 

itself with those features of attempting which differen

tiate it from merely preparing to do. In elucidating these 

features, we will come to a surprising conclusion about the 

value of distinguishing -- as is uniformly done in the 

Anglo-American legal systems -- between two components of 

a crime, referred to respectively as the mens rea (roughly, 

the state of mind with which it is done) and the actus reus 

(the act itself). 
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The analysis of the necessary and (jointly) suffi

cient conditions for attempting to do something will be 

completed in Chapter 4, which concerns itself, primarily, 

with the features of attempting which differentiate it from 

risking doing something. It is in this chapter that some 

observations will be made concerning the conditions under 

which one may be said to intend to do something, which 

observations may be of value in related investigations 

conducted in the philosophy of mind. Finally, armed with 

a conceptual analysis of attempting which appears to cap

ture the essential features of attempting as it is ordi

narily understood, we will turn, in Chapter 5> to consider 

the moral issues surrounding the criminalization of 

attempts. In that chapter, a rationale for punishment 

will be suggested which invests the features of attempting, 

as developed in Chapters 3 and 4, with a certain amount of 

moral significance. For it will be suggested that, under 

conditions in which punishment of consummated offenses is 

presumptively morally permissible, punishment of attempts 

to commit those offenses (as ordinarily understood) is 

likewise (with few exceptions) presumptively morally per

missible. Under those same conditions, however, the same 

cannot be said about punishment of mere preparations or 

about punishment of riskings; hence, the traditional rule 



of the Anglo-American law that attempts are punishabl 

but mere preparations are not may be found to be well 

grounded under certain conditions. 



CHAPTER 2 

THE LAW 

The purpose of this chapter is to examine the 

criminal law of attempts, in order to provide a starting 

point for a philosophical discussion of attempting. The 

judicial decisions, legislative enactments, and so forth, 

which present the rules of attempting in the Anglo-

American criminal law can be viewed as providing answers 

to two conceptual questions: "What is an attempt to do 

something?" and "What conditions are necessary for or in

consistent with attempting to do something?". Viewed in 

this way, the insights such answers embody and the mis

takes contained therein provide a natural and fruitful 

starting point for philosophical inquiry into the nature 

of attempting. 

It is reasonable to begin a discussion of the jus

tifiability of punishing attempts by considering the law 

of attempts, as well. The rules defining criminal attempt 

a n d  t h o s e  a d m i t t i n g  d e f e n s e s  t o  a  c h a r g e  o f  c r i m i n a l  a t 

tempt represent a decision about when conduct which aims 

at the commission of a criminal offense but falls short of 

the offense is to be made liable to criminal sanction. 

For, generally speaking, conduct which aims at some 

13 
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criminal offense but falls short of criminal attempt is 

not criminalized in the Anglo-American system. The crimi

nal law has determined in what cases to convict and in 

what cases not to convict. Hopefully, the result coin

cides with conduct which ought to be punished and conduct 

which ought not to be punished, respectively; for convic

tion generally (but not always) is followed by the inflic

tion of punishment. Are the rules of criminal attempt 

morally defensible in terms of a rationale for punishment? 

Legal theorists have considered the question; the general 

consensus is that the rules of criminal attempt are, on 

the whole, morally defensible if one adopts the utilitari

an framework for justifying punishment. The claim is 

worthy of assessment and provides a fruitful starting 

point for discussion of punishment problems related to 

criminalizing attempting. Should it turn out that what 

the criminal law regards as convictable attempts is at 

odds with what the utilitarian rationale justifies as 

punishable attempts, the defensibility of the utilitarian 

rationale as a whole natui'ally comes into question. More

over, should examination of utilitarianism prove it to be 

i n a d e q u a t e ,  i t  w i l l  b e  n e c e s s a r y  t o  s e a r c h  f o r  a  m o r e  d e 

fensible rationale of punishment in order to answer the 

question, "Is punishment for attempting justified?". This 

is, indeed, the program to be followed in Chapter 5-
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As there are two different inquiries to be con

ducted in this chapter -- one, a conceptual critique of 

the criminal law and the other, a normative inquiry -- the 

discussion of the law of criminal attempts will be divided 

into two major sections. The first will begin with a gen

eral discussion of the elements of the crime of attempt --

which is to say, the necessary and sufficient conditions 

recognized in the Anglo-American legal system for what is 

referred to as a prima facie case in a charge of criminal 

attempt"'" -- and will move on to consideration of various 

theories of the actus reus of criminal attempt. Theories 

of the actus reus of criminal attempt purport to provide 

tests of when a defendant, hereinafter referred to as "D", 

has committed the act which is criminalized as an attempt. 

(In Anglo-American law, as will be explained below, a 

crime is viewed as having two major components: an act 

performed and an accompanying guilty state of mind.) It 

will turn out that none of the traditional actus reus 

tests provides a necessary condition for attempting to do 

something; and this remains true even when one confines 

consideration to attempting to do something which itself 

is an offense in the legal system. 

1. Prima facie cases are those so persuasive as 
to require rebuttal from the defense in order to make con
viction legally inappropriate. 



The discussion will include a brief examination of 

one subclass of attempt cases , known as impossibility-

cases. Impossibility cases have received considerable 

attention in the Anglo-American criminal law -- at first 

because all impossibility was recognized as a defense to 

a charge of criminal attempt, and more recently because 

impossibility cases have been divided into two categories, 

factual impossibility and legal impossibility, only one of 

which now operates as a defense to a charge of criminal 

attempt. It is the distinction between factual and legal 

impossibility that will be considered in what follows. It 

will turn out that factual and legal impossibility are 

not, as is thought, mutually exclusive categories; hence, 

a rule such as that predominately in effect in the Anglo-

American legal system that one kind of impossibility is a 

defense to a charge of attempt and the other is not must 

be modified to be workable. 

As this chapter is intended to provide a starting 

point for the task of conceptual analysis of attempting, 

d i s c u s s i o n  o f  s o m e  l e s s  i m m e d i a t e l y  i m p o r t a n t  p o i n t s  o f  a t 

tempt law will be omitted in what follows. Elsewhere in 

this dissertation, however, there will be critical exami

nation of such points of attempt law and of suggestions by 

legal theorists as they bear upon particular conceptual 

questions. In particular, legal discussion of the mens 

rea of attempting (roughly, the accompanying guilty state 
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of mind with which an act must be done to count as a 

criminal attempt) will be examined in Chapter 4; and 

legal discussion of voluntary abandonment, which has been 

proposed as a defense to criminal attempt, will be exam-

ined in Chapter J. The moral defensibility of excusing 

voluntary abandonment will be considered in Chapter 5, 

in the light of a rationale for punishment. 

The second half of the chapter will concern itself 

with an examination of the claim that at least some of the 

actus reus tests traditionally in use in the Anglo-American 

legal system can be defended on utilitarian grounds. It 

will turn out that on utilitarian principles the three 

actus reus tests are both under- and over-inclusive of 

the class of justifiably punished conduct lvhich aims at 

but falls short of some (other) criminal offense. As later 

discussion will reveal, those who take the utilitarian 

line and. argue that it justifies one of the three actus 

reus tests make a more fundamental mistake than the ones 

with which I shall concern myself in this chapter. They 

regard the utilitarian justification of punishment as a 

defensible one. In Chapter 5, I will expose this mistake 

and suggest lines along which a defensible rationale of 

punishment might be developed. It will turn out, too, 

that even the rationale of punishment most plausibly re

garded as defensible fails to justify the adoption, in 

the criminal law, of any of the three traditional actus 
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reus tests. Thus, there are both conceptual and moral 

reasons for refusing the three actus reus tests a place 

in criminal attempt law. 

Finally, in order to complete an examination of 

all those points of criminal attempt law to which particu

lar attention has been paid, I will consider the difficul

ties which attend a rule concerning impossibility as a 

defense to a charge of criminal attempt. It will turn out 

that this rule, too, lacks a utilitarian justification; 

and in Chapter 5i it will be suggested that it lacks a 

justification of any kind. Consideration of the moral 

defensibility of excusing impossibility of any sort must 

await the discussion in Chapter 5. The concern of this 

chapter is to reveal the unsatisfactory nature of the 

rules of criminal attempt on both conceptual and utili

tarian grounds. In so doing, we set the stage for the 

articulation of more satisfactory criteria for attempting 

which will follow in later discussion. 

The Elements of Attempt 

Criminal attempt was a relative late-comer to the 

common law; the doctrine of attempt was not laid down un

til 1801 in the English case of Rex v. Higgins."1" In com

mon law, an attempt to commit any felony or misdemeanor is 

1. 2 East 5, 102 Eng. Rep. 269 (l801). The first 
statement of attempt doctrine is sometimes said to occur 
in an earlier case, Rex v. Scofield, Cald. 397 (1784). 



a misdemeanor. Mere preparation, however, is not an of

fense. Today, most jurisdiction in the United States have 

made attempt a statutory crime, and one which is often a 

felony. The common practice is to criminalize all at

tempts at felonies and misdemeanors in one stroke through 

what is known as a general attempt statute; but some at-

2 
tempts are covered by individual statutes. The common 

law has been further altered by statutes making separate 

offenses out of what would otherwise be common law at

tempts and which can then themselves be criminally at

tempted, and by statutes making offenses out of what in 

common law would be mere preparation and so non-indictable 

Assault of the attempted-battery type, which is usually 

defined as an attempted battery with the requirement that 

the defendant have a present ability to injure his victim, 

is an example of a statutory offense which corresponds to 

what in the common law would be an attempt. The statutory 

offense of entering a train or vessel with intent to 

1. Provided the crime is one which admits of an 
attempt. Criminal attempt itself does not admit of an 
attempt; but courts have upheld convictions for attempts 
to commit attempt-like crimes that are treated as sub
stantive offenses in their own right. 

2. For example, a New Mexico statute defines 
sabotage and then adds: 

"Attempts. --Whoever attempts to commit any of 
the crimes defined by this act shall be liable to one-
half the punishment prescribed for the completed crime.... 
New Mexico Stat. Ann. Sec. k0-k3-k (1953). 
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commit any crime or offense against person or property 

therein corresponds to what in the common law would be 

mere preparation."*" In what follows I shall be concerned 

with attempts which are regarded as inchoate crimes, and 

not with attempt-like crimes which have been treated as 

substantive offenses in their own right. 

It is a traditional rule of Anglo-American law 

that a criminal offense shall consist of an actus reus 

(an act performed) and an accompanying mens rea (roughly, 

a guilty state of mind). In the absence of either, no 

criminal liability traditionally ensues. Although this 

rule has a modern-day exception in the form of strict lia

bility laws, which dispense with the mens rea element, it 

applies fully to attempt law. Mens rea has been described 

by legal scholars as the state of mind with which the 

criminal act is performed. Such a description is obvi

ously inadequate when applied to two of the traditional 

types of mens rea: recklessness and negligence. Reckless

ness is not a state of mind, although it involves a state 

of mind. The Model Penal Code of the American Law Insti

tute, Section 2.02 (Proposed Official Draft, 1962), 

defines recklessness as consisting in: 

(a) a substantial and vmjustifiable risk which a D's con

duct creates (as measured by deviation from a standard 

of conduct), and 

1. l8 United States Code Annotated Sec. 1991-
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(b) awareness and disregard of that risk. 

Only the latter could be considered a state of mind. Neg

ligence is essentially a deviation from a standard of 

conduct, and, for this reason, cannot be considered a 

state of mind. That negligence is not a state of mind 

has been pointed out by H. L. A. Hart, among others, and 

can be taken as reasonably well-established."'' 

Moreover, the description of mens rea as a state 

of mind may not be unproblematic when applied to the 

other type of mens rea traditionally recognized in the 

criminal law, namely intention. Some philosophers have 

suggested that an intention to do something ought not to 

2 
be thought of as a state of mind. However, for purposes 

of this discussion, the controversy over the ontological 

status of an intention can be ignored. This discussion 

will be concerned only with the mens rea of criminal 

attempt, and that is intention; and if it suits the reader 

to think of intention as a state of mind, he may read all 

reference to mens rea which follows as referring to a 

state of mind. 

1. H. L. A. Hart, "Negligence, Mens Rea and 
Criminal Responsibility" in Oxford Essays in Jurisprudence, 
ed. A. G. Guest (Oxford: Clarendon Press, 1961)> pp. 29-49. 

2. The following are noted for presenting this 
view: G. E. M. Anscombe, Intention, 2nd ed. (Ithaca: 
Cornell University Press, 19&9) and Donald Davidson, 
"Actions, Reasons and Causes," The Journal of Philosophy, 
LX, No. 23 (November 1963), 685-7OO. 
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The actus reus of a criminal offense in the Anglo-

American legal system must be an act which is both overt 

and is not involuntary, within the special legal meanings 

given to "overt act" and "involuntary act." It is easier 

to convey some idea of the special sense of the terms in 

question by reference to some things that are and some 

things that fail to be in their extension than to give a 

definition of them. Thoughts alone (and intentions, de

sires, and the like) do not count as overt acts; but 

omissions do count as overt acts when there is a legal 

duty to act. Since a failure to act may involve no move

ment on the part of the agent at all and, in such a case, 

would not ordinarily be described as an overt act, "overt" 

is not used within the criminal law in precisely the same 

way that it is used outside the law. This should be kept 

in mind, as the actus reus of criminal attempt may consist 

of an omission to act, according to some legal scholars. 

Graham Hughes suggests that a parent can attempt homocide 

by intentionally omitting to feed his child."*" Likewise, 

"if the defendant is an engineer on a railroad train, his 

failure to apply the brakes may amount to an attempt at 

2 train-wrecking if coupled with the necessary intent." 

1. "Criminal Omissions," Yale Law Journal, LXVII, 
No. k (1958), 613-4. 

2. Robert H. Skilton, "The Requisite Act in a 
Criminal Attempt," University of Pittsburgh Law Review, 
III, No. k (1937), 30BT 
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Bodily movements due to reflexes, muscle spasms, 

seizures and convulsions, all of which scarcely seem like 

someone's acts at all, count within the law, as they do in 

moral discourse, as involuntary acts. However, acts done 

under coercion or psychological compulsion, although they 

are excused in the criminal law (except in the case of 

strict liability offenses), do not count as involuntary 

acts in the special legal sense of "involuntary." The 

best description of this sense is given by Jeffrie G. 

Murphy: "An act or omission is involuntary if and only if 

the behavior or the failure in question is explainable by 

factors which causally prevent the exercise of normal 

capacities of /bodily7 control or eliminate such capaci

ties entirely. 

The mens rea of criminal attempt is an intention 

to do what would in law amount to a crime. It is not 

enough that the actus reus be performed intentionally; 

there must be an intention to do something further, which 

intention is referred to as a "specific intent-" For 

example, in addition to intending to pour arsenic into 

another's tea, D must do the pouring with the intention to 

kill in order for his arsenic pouring to count as attempted 

homicide. It is not, however, necessary that D know or 

believe that the further act he intends to do amounts to a 

1. "Involuntary Acts and Criminal Liability," 
Ethics, LXXXI, No. k (July 1971), 340. 



criminal offense; with regard to knowledge or ignorance 

of what is an offense within the legal system, Anglo-

American criminal law traditionally imposes strict lia

bility. There are good reasons for regarding this 

practice as unfair and perhaps unjustified; but its 

possible moral shortcomings will be ignored in the dis

cussion which follows. It must be borne in mind, how

ever, that an individual who tries to change the words on 

a bank draft in order to defraud a bank teller and cause 

the teller to give him more than the money to which he is 

legally entitled would be guilty of attempted forgery --

even if he neither knows nor believes that what he tried 

to do was either called forgery or was illegal. Outside 

of legal contexts, in contrast, the statement "He is 

attempting to commit forgery," if true about such an 

individual, is elliptical for "He is attempting to do what 

amounts to committing forgery;" whereas, if he knows his 

acts would amount to forgery and intends to commit for

gery, "He is attempting to commit forgery" is true unel-

liptically. 

In addition to requiring a specific intent to 

commit an act which is a criminal offense, it is usually 

added, it must be the defendant's purpose to do the act 

in question which amounts to a criminal offense. With 

this pronouncement, most legal analyses of the mens rea 

of criminal attempt end. In Chapter k, some of the 



shortcomings of such a stark analysis of the mens rea 

of attempting will be examined; it will turn out that 

attempting entails a more elaborate set of conditions 

concerning intentions than is acknowledged in traditional 

legal analyses. Some peripheral problems concerning 

intending will be examined in Chapter in particular, I 

will discuss whether an agent can be said to intend to do 

an act even though he thinks it is impossible for him to 

do it. Until then, discussion of mens rea will be sus

pended. 

In addition to satisfying mens rea requirements, 

the criminal attempter must perform an overt act which is 

usually described as "going beyond mere preparation." 

Actus reus tests are designed to reveal at which point a 

defendant's overt act has passed the point of mere prepara

tion; they will be examined in detail below. Some juris

dictions insist also that there be failure to consummate 

the intended crime and statutorily define "attempt" in 

such a way that the act must fall short of actual commis

sion of the intended crime.^ Others allow conviction for 

attempt even though there is evidence before the court 

1. For example, Miss. Code Ann. Title 97 > Sec. 
97-1-7 (1972), formerly Sec. 2017 (19^2), states: 

"Every person who shall design and endeavor to 
commit an offense, and shall do any overt act toward the 
commission thereof, but shall fail therein, or shall be 
prevented from committing the same Ai-s subject to the 
enumerated penalties/." 
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that the intended crime was committed."*" Corpus Juris 

Secundum summarizes the elements of attempt as follows: 

"•••/""A7n attempt to commit a crime consists of the fol

lowing elements: (1) The intent/Ton7 to commit the crime. 

(2) Performance of some act toward the commission of the 

2 
crime. (3) The failure to consummate its commission...." 

Since the act in a case of attempt must go beyond 

mere preparation, not every act done with the intention of 

doing an act which amounts to a criminal offense will 

satisfy the actus reus requirement of criminal attempt. 

Since many preparatory acts are not criminalized in Anglo-

American law, in many cases in which a defendant has acted 

with the intention of doing an act which amounts to a 

crime and failed, if his act did not go beyond mere prepa

ration, he has done nothing criminal at all. The claim 

that what a defendant does may "go beyond" mere prepara

tion seems to presuppose that acts -- at least, inten

tional acts — can be divided into "phases" or stages, 

one of which is preparation and, perhaps, another of which 

is attempting. Identifying and distinguishing the stages 

1. For example, Arizona Revised Statutes Sec. 13-
109 (195^0 states: 

"A person may be convicted of an attempt to commit 
a crime, although it appears upon the trial that the 
crime intended or attempted was perpetrated by the person 
in pursuance of such an attempt...." 

2. Corpus Juris Secundum, ed. in chief Francis J. 
Ludes, XXII (Brooklyn, 1961), Sec. 75(1)) 228. 



of intentional action, although an important philosophical 

task, is one beyond the scope of this dissertation. It 

will be assumed in what follows that some acts, at least, 

may be analyzed into such stages. In cases in which a 

defendant can be said to pass first through a preparatory 

stage and then into an attempt stage, the problem of imme

diate interest is to set forth the conditions under which 

an agent crosses the preparation-attempt line in his con

duct . 

Statutory language is usually of little help. The 

requisite act is often described as a "step toward" the 

intended offense, "conduct which tends to effect the 

commission" of the crime, or an act "constituting a sub

stantial step toward" the offense.^ The "step toward" 

formulation does not allow one to distinguish attempting 

from merely preparing to do, as even a preparatory act 

like buying a weapon or reconnoitering the area of the 

intended crime can be considered a step toward the crime. 

The "constituting a substantial step" formulation might 

rule out some preparatory acts. For example, D does not, 

perhaps, take a substantial step toward the burglary of 

P's house when he purchases a jimmy or dons his mask and 

gloves. It might be argued that when D rounds the corner 

1. For examples of attempt statutes and typical 
statutory language, see Wayne R. LaFave and Austin W. 
Scott, Handbook on Criminal Law (St. Paul, Minn., 1972), 
p. 432. 



of P's house to the secluded back window, however, he has 

taken a substantial step. However, the substantial step 

formulation merely pushes the question about where to draw 

the attempt-preparation line back one step; for we now 

need a test of substantiality. (Is the step substantial, 

for example, when D loads his burglar's gear into his car 

and sets off for P's house?) 

The "conduct which tends to effect the commission 

of the crime" formulation initially looks more promising. 

Since sneaking around a house does not tend to effect the 

crime of burglary, on this formulation it would not count 

as attempted burglary, even with the requisite mens rea. 

This accords to some extent with intuition; the agent 

has not yet begun to try to break and enter, although he 

is undoubtedly dangerously close to doing so. On the 

other hand, applying a jimmy to a window perhaps does tend 

to effect the crime of burglary (it surely tends to effect 

the breaking and entering) and so, on this formulation, 

would be an attempt when done with requisite mens rea. 

This result also accords with intuition. However, the 

tendency formulation has the serious drawback of elimi

nating cases of impossibility as attempts. (Impossibility 

cases are cases in which there is no possibility of 

achieving the end sought under the circumstances in which 

the agent acts and by the means he adopts.) In the case 

in which D, believing it is arsenic, puts sugar into 



Auntie's tea with the intention of killing her, it is 

clear that his act does not tend to effect the commission 

of the intended crime, namely, murder (provided, of course 

that sugar is not lethal to Auntie, as it might be to a 

severe diabetic). Nevertheless, D has made what is ordi

narily described as an attempt to kill Auntie. 

It must be noted that some have suggested that 

impossibility cases ought not to be regarded as attempts -

a suggestion which is counter-intuitive and, I think, 

misguided. For ease of discussion, however, consideration 

of this suggestion will be postponed until later in this 

chapter. We turn now to consider the nature of impossi

bility cases. 

Introduction to Impossibility — A Legal Overview 

It will be helpful to diverge from the main dis

cussion at this point in order to examine the nature of 

impossibility cases, since they will function prominently 

in future criticisms of actus reus tests. The charac

terization of impossibility cases given above -- to wit, 

those in which there is no possibility of achieving the 

end sought under the circumstances in which the agent acts 

and by the means he adopts -- applies to all but one kind 

of impossibility case, which is best described as one in 

which there is no intention to do an act which amounts to 

a crime. I shall refer to this sort of case as a no mens 



rea case. In such a case, the end the agent seeks may be 

possible of achievement or even actually achieved by him. 

It fails to be a criminal attempt simply because the end 

sought (contrary, but not necessarily so, to his beliefs 

about the matter) is not criminal. 

Although courts and legal commentators have not 

been entirely consistent in the matter, impossibility 

cases are generally divided into factual and legal impos

sibility. The distinction, where coherent, amounts to a 

distinction in the sort of mistake a defendant makes, 

which mistake is causally responsible for his failure to 

do what he intends to do. One glaring exception to this 

is the no mens rea case, which is classified as a case of 

legal impossibility, but in which the act the defendant 

intends to do may be one it is possible for him to do and 

one about which he is not in the least mistaken. As no 

mens rea cases are sui generis, I will ignore them hence

forth when I speak of legal impossibility in order to make 

legal impossibility more commensurable with factual impos

sibility. 

If we recognize some distinction between what 

might be called extra-legal facts and legal facts, the 

distinction between factual and legal impossibility can 



be explicated."'' Now facts, on the one hand, have vari

ously been contrasted with laws, values, matters of 

opinion or matters of logic on the other; and the basis 

of the contrast in each case may not be clear. It may 

well be that what we mean by "fact" differs with what is 

being contrasted with it in a given case. I shall have no 

general suggestions to make about the nature of facts or 

the difference between facts and any of the above. 

Restricting consideration to clear cases of facts, 

including, for example, the fact that Joe was divorced 

three years ago and the fact that Jane made an illegal 

left turn (which are what Searle has called "institu-

2, 
tional facts" ), perhaps the distinction between extra

legal and legal facts can be made this way. In justifying 

the claim that an extra-legal fact obtains, one need not 

make even implicit reference to a rule of the legal sys

tem. In contrast, any complete justification of the 

claim that a legal fact obtains must make reference to a 

rule of the legal system or to the existence of a rule in 

the system. Admittedly, this characterization is crude 

and leaves open questions of when justifications are 

1. Nothing herein is to be confused with the dis
tinction recognized in the criminal law between matters of 
fact (which are for the jury to find) and matters of law 
(which are beyond the jury's competence). 

2. John R. Searle, Speech Acts; An Essay in the 
Philosophy of Language (Cambridge, Eng., 19&9)j pp. 50-53• 



complete and what constitutes implicit reference, among 

others; but it will do for purposes of this discussion. 

Applying the distinction as outlined, it turns out that 

the fact that a gun is not loaded, that the gunman is 

aiming his gun poorly at the moment he pulls the trigger, 

that the substance D is spooning into Auntie's tea is 

harmless, that the dose of poison is too little to be 

lethal are all extra-legal facts. On the other hand, the 

fact that the coin D intends to utter is not counterfeit, 

that the testimony D intends to perjtire himself by giving 

is not material to the case at bar, that altering the 

numbers on a bank draft has no legal effect if the words 

are not changed as well all turn out to be legal facts. 

What remains is to tie factual and legal impossi

bility to the fact about which an agent is mistaken. Fac

tual impossibility cases are those in which, had the agent 

not been mistaken about some relevant matter of extra-legal 

fact (concerning the circumstances under which he acts, 

the efficacy or nature of his means, and the like), he 

would (other things being equal) have succeeded in com

mitting the crime intended. Not all mistaken beliefs 

about matters of extra-legal fact will make an attempt 

case a case of factual impossibility, however; mistakes 

about what will occur after one has finished acting (e.g., 

that no one will stomp out the fuse one has lit or pump 

the stomach of the victim to whom one has administered 
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poison), will not do. The agent's mistake must be, so to 

speak, about the stage on which he is acting while 

attempting or about the means he is using, rather than 

about the likelihood of later frustrating actions by-

others or frustrating events."*" 

Legal impossibility cases can be characterized as 

those in which the agent's mistake about a legal fact is 

causally responsible for his failure to do the act 

intended. It should be noted that this characterization 

does not apply to no mens rea cases, in which the act the 

agent intends to do does not amount to a criminal offense. 

It also does not apply to another sort of case sometimes 

described as one of legal impossibility, namely, the case 

in which the act intended would not, as a matter of law, 

amount to one offense (e.g., burglary in the first degree) 

but would amount to another offense (e.g., burglary in the 

second degree) and the charge is made of attempt to commit 

the first offense. It is sometimes said that in such a 

case, legal impossibility will bar conviction of the 

attempt charged. However, such a case is of negligible 

interest to a philosopher, and such cases will be ignored 

in what follows. 

1. A point made by Francis Bowes Sayre, "Criminal 
Attempts," Harvard Law Review, LXI, No. 7 (May 1928), 
847-8. 



Applying the characterizations of factual and 

legal impossibility given above, we reach the following 

results. The case in which D intends to kill P by admin

istering arsenic but administers sugar instead in the 

mistaken belief that it is arsenic is a factual impossi

bility case."'" The case in which, as in State v. Mitchell 

(170 Mo. 633, 71 S.W. 175 /19027), D shoots into P's bed

room in the mistaken belief that P lies within is a fac

tual impossibility case. On the other hand, the case in 

which, as in People v. Teal (196 N.Y. 372, 89 N.E. 1086 

/L9097) , D, intending to suborn perjury in a court case, 

gets P to swear falsely to a fact which is immaterial to 

the proceeding in question (contrary to D's belief in its 

materiality) is a legal impossibility case; for it is a 

necessary condition of suborning perjury that the facts to 

which testimony is to be given be material. Similarly, in 

the case in which D, intending to hunt out of season, 

hunts on a date which he thinks is out of season but in 

fact is within the legal season for hunting, his attempt 

2 
to hunt out of season is a case of legal impossibility. 

1. The sugar-instead-of-arsenic case was first 
suggested by Sir James Fitzjames Stephen, A History of the 
Criminal Law of England (London, l853)» p. 225-

2. As is suggested by Sanford H. Kadish and 
Monrad G. Paulsen, Criminal Law and its Processes: Cases 
and Materials, 2nd ed. (Boston: Little, Brown, 1969)> 
p. ^09in their hypothetical Mr. Law case. 



In order to accommodate some cases, "mistake" will have to 

be read liberally to include mere ignorance of a fact, 

which ignorance is causally responsible for the agent's 

failure to do the act intended. A D who intends to 

receive stolen goods may have no belief at all about 

whether the goods in question which were initially stolen 

from the true owner have been returned to the owner and, 

thus, lost their character as stolen; yet his ignorance 

of this fact may be responsible for his failure to receive 

stolen goods by receiving the goods in question.^ 

It quickly becomes apparent, if my characteriza

tion of the distinction is accurate, that factual and 

legal impossibility are not mutually exclusive categories 

of attempts, as is sometimes suggested by legal theorists. 

Consider the case in which D intends to utter a counter

feit coin by passing coin A, where both: 

(a) D mistakenly believes A does not have a mint mark, and 

(b) D mistakenly believes that coins without mint marks 

are not lawful tender. 

Both (a) and (b) are causally relevant to his failure to 

utter a counterfeit coin under the circumstances in which 

he acts and by the means he has chosen; both are reasons 

why he mistakenly believes coin A to be counterfeit, in 

1. Facts of People v. Jaffe, 185 N.Y. 497, 78 
N.E. 169 (1906). 



the sense that each alone is insufficient but both are 

jointly sufficient to generate the false belief in ques

tion. Now, (a) concerns a mistake of extra-legal fact and 

(b) concerns a mistake of legal fact, as I have charac

terized them above. Accordingly, this case seems to count 

both as a pase of factual impossibility and as a case of 

legal impossibility. Moreover, among (a) and (b), neither 

can be plausibly regarded as the fundamental mistake D 

makes which is causally responsible for his failure to 

utter a counterfeit coin, to the exclusion of the other. 

Hence, if my characterization of the distinction between 

factual and legal impossibility as recognized in the 

criminal law is accurate, it appears that factual and 

legal impossibility are not mutually exclusive categories, 

after all. I will ignore the distinction between factual 

and legal impossibility hereinafter, except where some 

particular point may hinge upon it. 

Two Traditional Actus Reus Tests 

The search for the correct way to analyze the 

actus reus of attempting to do something, which analysis 

also distinguishes attempting from merely preparing to do, 

has proceeded through standard statutory analyses with 

little advancement. It is time to consider what case law 

has to offer. Courts have not always been models of 

clarity on the matter. Lee v. Commonwealth (144 Va. 59^j 



37 

131 S.E. 212 /19267) offers one of the most unhelpful 

characterizations of the attempt-act ("the commencement 

of the consummation") rivaled only, perhaps, by the ac

count given by the Virginia Supreme Court of Appeals in 

Hicks v. Commonwealth (86 Va. 227, 9 S.E. 1025 /T8897): 

!,/fhe act musty stand either as the first or some subse

quent step in a direct movement towards the commission of 

the offense after the preparations are made." 

Nevertheless, some tests for distinguishing 

attempts from mere preparations have been proposed within 

the criminal law; the three whose use predominates or has 

been influential will be examined in detail. The first to 

be considered is the Last Step test, introduced by Baron 

Parke in the English case of Regina v. Eagleton (6 Cox 

Crim. Cas. 559 /T855.7) , in dicta. It has been character

ized as follows: 

...ri7n order to constitute a criminal attempt, 
as opposed to mere preparation, the accused must 
have taken the last step which he was able to 
take along the road of his criminal intent/ion7. 
He must have done all that he intended to do and 
was able to do for the purpose of effectuating 
his criminal purpose.-*-

The Last Step test seems to have been overruled by the 

2 
same court in the year in which it was proposed, and is 

distinctly out of favor with the courts as imposing too 

1. Salmond, J. in King v. Barker, /19247 N.Z.L.R. 
865, 873.  

2. Regina v. Roberts, 7 Cox Crim. Cas. 39 (1855). 
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strong a restriction on when criminal attempt law may be 

correctly invoked. One consequence of the test is that 

an agent who intends to murder someone by administering 

ten successive doses of poison and who has administered 

nine but is apprehended before he can administer the last 

has not attempted murder. Clearly, such a case would be 

described as an attempted killing outside of legal con

texts; hence, the Last Step test cannot handle clear cases 

of attempting to do something in non-impossibility cases. 

It cannot handle some impossibility cases, either. 

For consider the case in which D, intending to kill P by 

administering a lethal dose of arsenic to P's food, spoons 

out from a container of arsenic before him a less than 

lethal dose, which he mistakenly believes to be lethal. 

Here, D has pretty clearly made what would ordinarily be 

regarded as an attempt to kill P. Now, only if he has 

done all that he both intended to do in order to kill P 

and was able to do will D have attempted to kill P on the 

Last Step test; and this D has not done. D intended to 

spoon out a lethal dose of arsenic into P's food, but has 

failed to do this. Moreover, if anyone can ever be said 

to be able to do something he does not (at the time he is 

able to) do, D is able to spoon out a lethal dose of ar

senic in this case; for he has a sufficient amount before 

him from which to do the spooning and no impediments to 

his spooning out more than he in fact does. It is true 



that D is ignorant of the amount which would be lethal, 

but his ignorance does not amount to such an impediment 

that he can be said to be unable to act in the manner in 

which he intends to act. We do not count abilities and 

disabilities in quite so strict a fashion. 

The conclusion seems unavoidable that the Last 

Step test does not supply necessary conditions for attempt

ing to do something (where the intended act is a criminal 

offense). After elucidation of the correct analysis of 

the actus reus of attempting in Chapter 3 , it will be 

clear why the Last Step test goes wrong and -- surpris

ingly — in what way it is nearly correct, as well. 

The Last Step test is often treated as a special 

case of the second actus reus test to be considered, the 

Dangerous Proximity test. According to the Dangerous 

Proximity test, which in some version predominates in 

Anglo-American law today, an act must come dangerously 

close to success before it counts as an attempt. It is 

never made entirely clear at what point success is to be 

determined for the purposes of measuring proximity from 

it. For example, it is not made clear whether, in the 

case in which a D intends to kill P by shooting him, 

proximity is to be measured from the point at which D 

inflicts a fatal bullet wound, from the point at which the 

infliction of the wound is causally inevitable, or from 

the point at which P's death from the sort of wound the 
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weapon in question can be expected to inflict at the 

range contemplated can reasonably be expected to occur. 

It should be obvious the three points may differ widely 

in location in space and time -- as when D intends to 

shoot by activating a slow-acting remote controlled firing 

mechanism, and the wound such a mechanism can be expected 

to produce causes death only after a period of time and 

sufficient blood loss has occurred. Admittedly, however, 

such cases can be counted upon not to appear in a court of 

law for decision and so, apparently, do not interest the 

legal theorist. 

Proximity is to be measured in terms of time, dis

tance, speed, and (as in the Last Step test) the number 

of acts remaining, although one variation (from Oliver 

Wendell Holmes) adds "the gravity of the crime, the uncer

tainty of the result, and the seriousness of the apprehen

sion, coupled with the great harm likely to result."''' The 

latter test strains any notion of proximity to the break

ing point. It allows, apparently, the gravity of the 

crime of destroying premises by dynamite to make entry of 

a company's premises carrying dynamite sufficiently 

1. Holmes in Commonwealth v. Kennedy, 170 Mass. 
18, 22, 48 N.E. 770, 771 (1897). 
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proximate to be an attempt,"'" but holds entry of the 

premises carrying a rock not to be sufficiently proximate 

where the crime intended is of lesser gravity (e.g., 

vandalism of the premises by the breaking of some windows). 

The latter entry, of course, does not seem any more remote 

from success than the former; hence, more is involved in 

the Holmesian test than mere proximity, and it can be 

disregarded here. 

One problem in evaluating the Dangerous Proximity 

test is its imprecision. Not only is it not clear how 

close is close enough (a problem akin to that which 

attends the substantial step test), it has never, appar

ently, been decided which of the factors are to count the 

most in a case in which an act is close in place but not 

in time or close in distance but not in the number of acts 

remaining. On the nature of proximity required, Glanville 

Williams admits, "f~t7he authorities will be found to be 

2 
in some confusion." Much could be made, by way of criti

cizing prevailing law, of the unfairness of a system in 

which a person's liability to punishment depends upon his 

having crossed a line in his behavior which is so 

1. Facts of Bell v. State, 118 Ga. App. 291, 163 
S.E.2d 323 (1968) , in which an attempt was found because 
of the "potentially and immediately dangerous circum
stances" in D's entry. 

2. Criminal Law: The General Part, 2nd ed. 
(London: Stevens and Sons, 1961),P~«622. 



ill-defined as to allow the exercise of what may become 

arbitrary discretion on the part of officials and rob him 

of the opportunity to make a fully informed choice to 

violate legal prohibitions. However, discussion here will 

focus on the fact that the imprecision of the Dangerous 

Proximity test makes it extremely difficult to evaluate. 

For example, it is not clear how the Dangerous Proximity 

test would handle the case in which D places a box of 

poisoned candy in the mail to P, who is 1,000 miles away 

and to whom the candy will take two days to be delivered. 

Such a case might fail to be an attempt on the proximity 

test if the time and distance from the candy's destina

tion and the death of P from eating it is allowed to out

weigh the fact that D has done all he intends to do to 

kill. Where proximity distinctions have been made, it is 

often difficult to imagine on the basis of what factors 

the proximity has been determined. For example, it has 

been seriously suggested that where D, intending to kill 

P and mistakenly believing P to be asleep in his bed, 

shoots through the window to kill, his act is sufficiently 

proximate if P is in another part of the house, but not 

if P is actually in another city at the time."'" The dif

ference in the two cases seems to be one of the physical 

distance between the intended victim and the defendant at 

1. This seems to be the distinction the trial 
judge has in mind in Rex v. Osborn, 84 J.P. 63 (1919)-



the time of the attempt. How such distance is supposed 

to correlate with remoteness from success in a case in 

which success is impossible under the circumstances in 

which D acts remains a mystery. 

Nevertheless, some evaluation can be made. Unless 

we take the notion of proximity to be restricted to the 

last step, the Dangerous Proximity test is over-inclusive. 

Consider the case in which D intends to contradict his host 

by asserting that A and has just cleared his throat in 

order to do so. By hypothesis, his clearing his throat 

is close in time and in its spatial location to his 

intended act. Moreover, it is close in the number of 

acts remaining to be done; what D intends to do next is 

assert that A, and by so doing, he will have contradicted 

his host. Hence, his act of clearing his throat is as 

close to contradicting his host in the various ways in 

which proximity is to be measured as D can get without 

performing the last intended act (i.e., making the asser

tion). However, the case is clearly not a case of what we 

would ordinarily call attempting to contradict the host; 

it is merely a case of preparing to contradict him. 

Should D be prevented from saying something further (e.g., 

by the tumultuous arrival of a guest), it will not be 

true that he attempted to contradict his host; he was 

about to make the attempt, but that is a different case. 

All of this might have legal significance if what D was 



about to utter was a libelous accusation against his host 

on national television, and if doing so were a felony. 

The point is that some preparers may come dangerously 

close to success -- a fact which may have prompted the 

court in People v. Berger to treat an act clearly prepara

tory to aborting a fetus by surgical operation (namely, 

boiling the surgical instruments) as an attempt to commit 

an abortion."'" 

Further, proximity is under-inclusive of some 

attempts in which, for one reason or another, an agent 

has not done everything by which he intended to do the 

attempted act. (In the next chapter I shall distinguish 

such attempts according to the reason.) If D intends to 

kill P by administering ten doses of poison and adminis

ters only the first few before stopped, for example, D 

has made an attempt, albeit an abortive one, to kill P. 

Interpreting the Dangerous Proximity test strictly, it 

looks as if D's acts do not amount to attempted murder, 

however; for there are a substantial number of acts still 

to go before D succeeds, and if it would take a consid

erable amount of time to perform them all, there would 

seem to be no respect in which D's acts are dangerously 

close to success. It is interesting to note that courts, 

faced with this consequence of the Dangerous Proximity 

1. 131 Cal. App. 2d 127, 280 P.2d 136 (1955). 



test, have retreated from the test. They have found an 

attempt in such cases"'' -- a result in line, I would like 

to suggest, with common sense -- even, it should be noted, 

at the cost of bending the notion of dangerous proximity 

to the breaking point. 

Perhaps the most serious difficulty with the 

proximity approach, however, is that it, like the tendency 

formulation discussed above, is under-inclusive of impos

sibility cases. In the normal case of attempting, it may 

indeed be true that there are points at which what the 

agent did is naturally described as coming close to suc

cess, which points can be contrasted with other points 

too remote to qualify. For example, in a well-known 

attempt case (People v. Rizzo, 246 N.Y. 33^i 158 N.E. 888 

/19277) , defendant and his confederates, all armed, were 

searching through the streets of New York City for a pay

roll clerk whom they planned to rob when arrested by the 

police. Convictions for attempted robbery were reversed 

on the ground that the acts were too remote from the com

mission of robbery to be attempts. Here, searching out 

the victim does seem to be more remote from success (at 

least, in time, place, and number of acts remaining) than 

confronting him with a weapon and demanding the payroll. 

1. Williams, Criminal Law, 2nd, p. 625, claims 
that the first dose in a slow poisoning case is proximate 
enough. He cites the decision in Rex v. White, /1910~7 
2 K.B. 12k (C.C.A.). 



One might even imagine a sequence of acts which defendants 

could have done, arranged in a continuum from fairly-

remote to fairly proximate to success: reaching the deci

sion to rob the clerk, loading into the car armed with 

guns, driving to the place the clerk would be with the 

money, emerging from the car and confronting the clerk, 

pulling the weapons and demanding the money. In a case 

like this, a test for the attempt-preparation line which 

tells us to look at proximity is both applicable and 

attractive; for it does seem that the closer the defend

ants' acts get to success along our continuum, the more 

inclined we are to regard them as having made an attempt 

at robbery. 

There are, however, other cases (namely, some 

impossibility cases) in which what the agent does is best 

described as the wrong thing altogether, rather than as 

coming close to success; and a proximity test is either 

inapplicable to them or leads to the conclusion that every

thing done is mere preparation. If D intends to climb 

Mountain G and, having performed various acts involving 

the use of ropes and spikes and the moving of his body in 

certain ways, finds himself to have climbed Mountain H 

instead, he has done the wrong thing altogether. He is 

neither further away from nor closer to climbing Moun

tain G (or reaching the summit of Mountain G, whichever 

is to be taken as the point of success) when he starts 



47 

his climb at the base of Mountain H than he is at the top 

of Mountain H. Yet his acts should not be considered 

merely preparatory to climbing Mountain G if "preparatory" 

is to retain any of its usual sense. Rather, D has made 

an attempt -- albeit a greatly misguided attempt — to 

climb Mountain G.. Remarks by Jack W. Meiland, when "at

tempting" is substituted for "trying" throughout, are 

applicable here: 

An agent may complete...a series of actions and 
then find out that he has not brought about that 
which he intended to bring about. But he still 
can be described as having /attempted/7 to do X 
and therefore, while he is performing the actions 
Z, as /^attemptin^7 to do X• For example, an 
early scientist may have completed a series of 
actions which he believes would result in sepa
rating a certain mineral from its ore and then 
find that this process had not done this. Conse
quently, it is not a necessary condition of /at
tempting^ to do X that the agent perform a series 
of actions which, if completed, will in fact 
bring about that which the agent intends to bring 
about. If this is so, then the agent who is 
climbing on Mountain H, while believing it to be 
Mountain G, is /attemptinj-7 to climb Mountain G. 

Now, some might find it odd to say of a man who is 

manifestly not doing an act to/with/at/on (etc.) some 

object that he is attempting to do an act to/with/at/on 

1. The Nature of Intention (London, 1970), p. 69. 



(etc.) the object;"'' but the point might be cleared up by-

considering the following. Sometimes "D is attempting to 

X an A" may be used unelliptically; we may represent this 

use as "attempting to X-an-A." At other times, "D is 

attempting to X an A" is elliptical for "D is attempting 

to X what is in fact an A." It should be obvious that it 

can be both elliptically and unelliptically true of D that 

he is attempting to X an A -- unless, for example, D has 

gotten hold of the wrong object altogether. Now, the 

misguided mountain climber is manifestly not attempting to 

climb what is in fact Mountain G; but he is attempting to 

climb-Mountain-G. For attemptings-to-do-something, the 

intention of the agent determines what it is that is being 

attempted; and the misguided mountain climber intends to 

climb Mountain G. The concern of this dissertation is 

with the conditions under which it is unelliptically true 

that an agent attempts to X and that an agent attempts to 

X an A. Such concern is reflected in the criminal law, as 

well -- with the exception, as noted above, of cases in 

which "Xing" and "Xing an A" name an offense in the legal 

system, in which case the criminal attempter need only 

1. In an unpublished paper, "Attempting and 
Trying" (1964), A. D. Woozley claims there is "something 
absurd about" saying, in the case in which D shoots a tree 
stump, thinking the stump is P, that D has attempted to 
shoot a man (p. 13). Yet Woozley goes on to admit "in one 
sense" D was trying to fire at a man; he also admits 
(p. 14) to being a bit confused about the ground of his 
intuitions in such a case. 



attempt to do what in fact amounts to Xing or Xing an A. 

The criminal law recognizes an attempt in the case in 

which a D who intends to receive narcotics mistakes talcum 

powder for narcotics and buys the powder, even though it is 

not true the D attempts to buy what in fact are narcotics.^ 

There are not many court cases in which a defend

ant climbs the wrong mountain in the course of a criminal 

attempt; but there frequently are court cases in which the 

defendant does the wrong thing altogether. Application of 

a proximity test would lead to the conclusion that these 

are cases of mere preparation, unless the test is modi

fied along the lines suggested by Skilton to allow prox

imity to be determined by what the agent believes, rather 

than by what is the case. (I will call this the "sub

jective proximity test" and consider it in detail in 

Chapter k below. For now, it may be noted that even 

the subjective proximity test will share the weakness of 

over-inclusiveness with the Dangerous Proximity test in 

the case in which the agent is not mistaken in the beliefs 

which bear upon proximity.) One case analogous to the 

wrong mountain case considered above is one in which D 

puts arsenic into tea intending thereby to kill Auntie 

1. People v. Siu, 126 Cal. App. 2d 4l, 271 P.2d 
575 (195^). 

2. "The Requisite Act in a Criminal Attempt," 
p. 31^. 



but, contrary to his belief, the tea is not Auntie's at 

all. Here D has clearly attempted to kill Auntie, but his 

administering the poison does not gain him proximity to 

his goal. Apparently, then, it would fail the Dangerous 

Proximity test; similarly, the case of putting sugar into 

Auntie's tea in the mistaken belief that it is arsenic 

would seem to fail. Indeed, the lack of proximity in the 

case in which D employs an innocuous substance instead of 

a poison was pointed out by the trial judge in Rex v. 

Osborn (cited above, page 42) and was relied upon by the 

defendant in People v. Siu (cited above, page k^) to argue 

for reversal of an attempted narcotics possession convic

tion on the grounds that the defendant had merely bought 

and received talcum powder. (He lost the appeal, but not 

on proximity grounds.) 

Like the Last Step test, then, the Dangerous Prox

imity test fails to supply a necessary condition for 

attempting to do something which is a criminal offense in 

the system. It fails to account for the fact that some 

cases are attempts; worse, it fails to account for the 

fact that impossibility cases in which the defendant does 

the wrong thing altogether are attempts. Moreover, the 

conditions it supplies do not distinguish attemptings from 

m^re preparations; it allows merely preparatory acts to 

count as attempts under conditions which have been sug

gested above. It should, perhaps, be noted that not all 



51 

impossibility cases are ones in which the defendant has 

done the wrong thing altogether, and so some impossibility 

cases may be accounted attempts on Dangerous Proximity 

grounds after all. In particular, the case in which D 

shoots at P, intending to kill him, but aims poorly is 

not one in which D can be described as having done the 

wrong thing altogether. It is, however, an impossibility 

case, according to Sayre: ".../"~l7n the case of the 

gunman who misses his victim because of a poorly aimed 

gun, the fact that his gun at the moment of pulling the 

trigger is not exactly pointed at the victim makes suc

cess under existing conditions ... impossible 

Are Impossibility Cases Attempts? 

It might be supposed that I have stated the case 

against the Dangerous Proximity test wrongly. I suggested 

that Dangerous Proximity is under-inclusive of impossi

bility cases in which D does the wrong thing altogether. 

It might be supposed, however, that this objection can be 

met if it can be shown that such impossibility cases are 

not "really" attempts, after all. It is necessary, there

fore, to pause here and dispose of two ill-conceived 

objections to regarding various cases in which D does the 

wrong thing altogether as cases in which he is attempting 

to do something else. 

1. "Criminal Attempts," p. 855* 
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Objection number one comes from Rollin M. 

Perkins,"'" who claims that in factual impossibility cases 

in which the agent is mistaken about the identity of some 

object upon which he acts, a D has "two intents...so 

inconsistent that only one /can7 possibly result in ful

filment " (page 331). Perkins suggests a distinction 

between what he calls "primary" and "secondary" intents 

for such cases, and apparently believes that in order for 

an agent to attempt to do an act, X, doing X must be the 

agent's primary intent. In the case in which D takes what 

he believes to be P's umbrella from a restaurant stand 

with the intention of stealing P's umbrella but the 

umbrella in question is D's own, D's primary intent, 

according to Perkins, is to take the very umbrella he 

takes (i.e., to take his own umbrella). On the assumption 

that in order for D to attempt to steal an umbrella he 

must act with the primary intention of taking another's 

umbrella, such a D has not attempted to steal an umbrella. 

Unfortunately, Perkins offers no account of how to iden

tify an agent's primary intent in such a case. It appears 

from some of his examples that one's primary intent in a 

case in which one is mistaken about the identity of some 

object upon which one is acting is to act upon that very 

object, even though its true identity is unknown to the 

1. "Criminal Attempt and Related Problems," 
U.C.L.A. Law Review, II (April 1955),  319-355-



agent; thus, if the object one receives is talcum powder, 

one's primary intent is to receive that object -- i.e., 

talcum powder -- even though one believes it to be heroin. 

Similarly, in the case in which D climbs Mountain H in 

the mistaken belief that it is Mountain G, his primary 

intent is to climb the mountain he climbs (i.e., Moun

tain H). However, Perkins is inconsistent in identifying 

primary intents if the account of primary intents offered 

herein is correct; for he says of the man who receives a 

package of talcum powder, believing it to be heroin, that 

his primary intent is to receive heroin, and not to receive 

that very package (page 332). If Perkins has some other 

criteria for identifying primary intents in mind, it is 

not clear what it is. Moreover, taking primary intent as 

I have suggested, the claim that it is a necessary condi

tion of attempting to do an act that the agent have the 

primary intent of doing that act is false. It entails 

that the receiving-talcum-powder-instead-of-heroin case 

and all cases of factual impossibility in which D is mis

taken about the identity of the object upon which he acts 

fail to be attempts; but they do not. 

Perkins1 mistake may be in assuming that if an 

agent, D, does an act X (e.g., puts sugar into P's tea in 

the belief it is arsenic) intentionally, then "D intends 

act X" is true no matter how one describes act X, so long 

as the description is accurate. This assumption would be 



challenged by a group of philosophers (notably, Anscombe 

and Davidson /see note 2, page 21 above7) who maintain 

that one never intends an act per se, but only "under cer

tain descriptions." The intuitive idea is that the 

description (and there may, I believe, be more than one 

such description on this view) under which an act is 

intended is the one which the agent would (sincerely) give 

when asked some appropriate question (perhaps, "What are 

you doing?"). Now, since the agent in question does not 

know the substance he takes to be arsenic is sugar, he 

could not be expected to (sincerely) give the following 

description of his act: "putting sugar into P's tea." 

Hence, on this view, he does not intend his act of putting 

sugar into P's tea under the description in question. To 

put it another way: He has no intention (primary or other

wise) to put the very substance he does put (namely, 

sugar) into P's tea. 

Even if one rejects the claim that an act may be 

intended under some but not all of the descriptions which 

apply to it (and some philosophers have done so"*") , the 

assumption I have attributed to Perkins is unacceptable; 

for it is in conflict with a formal feature of "intention" 

statements. To borrow a term first coined by Quine, "His 

1. Radical multiplists hold that all descriptions 
which apply to the same act are synonymous; and it seems 
to follow an agent must intend the act under all of them. 
Radical multiplism will be discussed in Chapter 3. 
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intention is to..." statements are referentially opaque. 

The referential opacity of "intention" statements has 

been explained by Bruce Aune as follows: "•••/"A"7 state

ment of intention may contain a name or descriptive phrase 

in such a way that one cannot validly make inferences from 

it in accordance with the logical principle of substitu

tion known as Liebniz' law.""'' The inference fails par

ticularly in the case in which the agent-intender does not 

know that the identity statement which functions as the 

second premise holds; and, of course, cases in which an 

agent is mistaken about the nature of an object upon which 

he acts are just such cases. The import of this observa

tion is that in the case in which D puts a substance into 

P's tea but does not know that the substance is sugar, it 

may be false that he intends (primarily or otherwise) to 

put sugar into P's tea. Moreover, it is false in the case 

in which D intends to put arsenic into P's tea and believes 

the sugar to be arsenic. 

The second objection to regarding a case in which 

an agent does the wrong thing altogether as an attempt to 

do something else comes from W. F. Hare who -- although he 

is not entirely consistent on the point -- can be read as 

maintaining that no one can attempt to do an act which is 

1. Bruce Aune, "Intention" in The Encyclopedia of 
Philosophy, ed. Paul Edwards (New York: Macmillan & The 
Free Press, 1967),  IV, 199-
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impossible for him to do.1 Substituting "attempting" for 

"trying" throughout the following remarks, we get the 

. . 2 
following statement of Hare's position: 

...I will suggest that the possibility of a suc
cessful outcome of the proposed /attempting? is a 
necessary condition of the correct application of 
the term. (Page 46) 

...ri7n my view it makes no sense to say that we 
have decided to /attempt7 to do certain things, 
like, for instance, jumping over a house. 
(Page 52) 

I am...claiming that one cannot /attempt? when 
it is^ impossible /to do what is attempted?. 
(Page 54) 

Hare does not argue for any of these claims, though at 

one point (page 51) he gives as a reason the rhetorical 

question, "In what sense is an unattainable goal a goal?" 

(One is tempted to reply, "In an unattainable sense, of 

course.") 

It should be evident that Hare states his case 

much too strongly. It certainly does make sense to say 

one has decided to attempt (and to say one is attempting, 

1. William Frances Hare, "Trying," Kinesis, III 
(Fall 1970), 43-58. He is not entirely consistent; for 
at one point he distinguishes "quite impossible" from "not 
quite impossible" and suggests his claims apply only to 
the former. It is not at all clear to what he supposes 
the distinction to amount. 

2, Hare might disagree with such a reading. He 
seems to distinguish at more than one point between trying 
and attempting, and to suggest that attempts are possible 
in impossibility cases and might sometimes "amount to 
trying." However, it seems plainly false there can be 
conditions under which one is attempting to do something 
but not trying to do it; this remark will be amplified in 
C h a p t e r  3 -
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as well) to do something (e.g., jump over a house) which 

he cannot do, under the circumstances in which he acts. 

Falsity of an assertion is not to be confused with mean-

inglessness; and what Hare presumably wants to claim is 

that it is false to say of such an agent that he is 

attempting (or has decided to attempt) to jump over a 

house, because one cannot make an attempt in a case in 

which it is impossible to succeed. However, this more 

carefully worded claim is false, as Irving Thalberg has 

pointed out."*" History is witness to many heroic attempts 

in hopeless cases, like that of the Jews of the Warsaw 

ghetto to avoid Nazi capture -- not to mention attempts 

less noble or positively inane (as in certain dare-devil 

and attempted record-breaking cases). Given the respec

tive numbers involved, access to supplies and ammunition, 

and the like, it may well have been impossible under the 

circumstances in which they acted and by the means chosen 

for the Warsaw Jews to succeed in defeating the Nazis who 

had beseiged them. Nevertheless, an attempt was made. 

Ancient alchemists attempted to transform lead into gold, 

even though (as we know now) it was impossible for them to 

succeed. Physicians frequently attempt to bring a patient 

back to life after cardiac activity has ceased, even in 

1. "Intending the Impossible," Australian Journal 
of Philosophy, XL, No. 1 (1962), 49-52. 
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cases where such an attempt is doomed to failure. One 

might multiply examples ad nauseum; but the point against 

Hare has, I think, been sufficiently made. 

A Last Actus Reus Test 

Having found no reason to reject the view that 

there may be an attempt in a case in which an agent does 

the wrong thing altogether, the case against the Dangerous 

Proximity test remains as stated above. This brings us to 

an examination of the third of the three traditional actus 

reus tests, the Unequivocality test. Sometimes called the 

res ipsa loquitor test,"'" the Unequivocality test treats 

the actus reus requirement in the criminal law of attempts 

as an evidentiary requirement. There is, perhaps, little 

pretense among its supporters that it is a conceptual 

analysis of attempting to do something, rather than a 

proposal about which attempts ought to be subject to 

criminal prosecution, based upon a rationale for punishing. 

Nevertheless, it can be examined here as a conceptual 

analysis for the value of uncovering the mistakes it 

embodies; in the second half of this chapter, the Une

quivocality test will be examined in the light of the 

1. According to Black's Law Dictionary, 4th ed. 
(St. Paul, Minn., 1968), "res ipsa loquitor" means, 
literally, the thing speaks for itself. 
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rationale usually suggested for adopting it as a condition 

for punishment of attempts. 

Under the Unequivocality test, attempt-acts are 

those acts which provide sufficient evidence of the crim

inal intention of a defendant. According to Salmond, 

...an act...which is in its own nature and on the 
face of it innocent is not a criminal attempt.... 
Until /a defendant^ has so far committed himself 
to his criminal design as to have manifested and 
declared it by his acts he has not passed beyond 
the line of innocent preparation into the region 
of criminal attempt....^ 

2 The proof must be beyond a reasonable doubt. Moreover, 

there must be proof beyond a reasonable doubt of the 

intention to do an act which amounts to a particular 

offense; evidence that the defendant had some criminal 

purpose or other will not suffice. 

The act must be evidence of the intention without 

consideration of "extraneous information." The defendant's 

confessions or other statements indicating his intentions 

are not to be taken into consideration. There is some 

disagreement as to whether the surrounding circumstances, 

including the relation of the parties, are to be taken 

into account under this test -- e.g., whether in the case 

in which D unlatches a window in P's house we may consider 

1. Salmond, J. in King v. Barker, 87^-5 (see 
note 1, page 37)• 

2. Paul Kichyn Ryu, "Contemporary Problems of 
Criminal Attempts," N.Y.U. Law Review, XXXII (November 
1957),  1192. 



the fact that D is P's dependent child who usually resides 

there. Jerome Hall, for one, interprets the Unequivocality 

test as holding that the evidence must be "rigorously con

fined to the defendant's immediate act;""'' the framers of 

the Model Penal Code say that all the cricumstances except 

the defendant's representations about his intentions are 

2 
to be considered. The defendant's beliefs, however, are 

as likely to be considered extraneous information on the 

Model Penal Code account -- at least, when they are not 

revealed by his conduct and the circumstances in which he 

acts — as they are on Hall's version. 

The fact that the Unequivocality test ignores con

fessions and the like has brought harsh criticism and an 

abandonment of the test in New Zealand, where it was first 

proposed. Such criticism has taken the following form. 

If the purpose of the overt act requirement in attempt law 

is to provide proof of the criminal intention, it is self-

defeating to disregard a defendant's confession and also 

self-defeating to ignore an exclamation that may indicate 

a criminal intention under the circumstances — as when D 

goes up to P's haystack, lights a match, and then exclaims, 

"Now I'm going to fix that P once and for all!" Indeed, 

1. General Principles of Criminal Law, 2nd ed. 
(Indianapolis": Bobbs-Merrill, I960) , p~I 5&1 • 

2. Model Penal Code, Comments to Sec. 5-01 (Ten
tative Draft No. 10, i960). 



as Hall (page 582) points out, in impossibility cases what 

one succeeds in doing may be, on its face, entirely inno

cent; and the only evidence obtainable that the agent has 

a criminal intention may be what he says about what he 

intends to do. 

If regarded as presenting a necessary condition 

for attempting to do something that is a criminal offense, 

the Unequivocality test is inadequate because it entails 

that no such impossibility case will be a case of attempt

ing. However, as I have pointed out already, in the case 

in which D puts sugar into Auntie's tea in the mistaken 

belief that it is arsenic and with the intention of 

killing her thereby, he has made what would ordinarily 

be regarded as an attempt to kill -- even though his act, 

considered in the absence of information concerning his 

intention, suggests no evil intention at all. Moreover, 

it does not handle attempts in some non-impossibility 

cases, either. Suppose D intends to set P's haystack on 

fire and lights a match. Under the Unequivocality test, 

he has not attempted to set the haystack on fire, since 

his acts (so far) are equivocal. Even after he has 

dropped the match onto the haystack, however, on the 

Unequivocality test he will not have attempted to set 

it on fire if his dropping the match does not provide 

1. Example from Williams, Criminal Law, 2nd, 
p. 630. 
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sufficient evidence on its face that he intends to burn 

the haystack -- even though he has done all he intends to 

do to set the haystack afire. Clearly such a case should 

count as attempting if anything does. 

To do it justice, one might propose to modify the 

Unequivocality test to allow consideration of confessions 

and the like, which are evidence of the existence of an 

intention. With this modification, D's dropping the match 

onto the haystack while exclaiming, "Now I'll fix you, 

P!" would, perhaps, count as D's attempt to set fire to 

the haystack. However, this modified test has no value 

in distinguishing attempts from mere preparations. In 

conjunction with a confession of the requisite intention, 

a clearly preparatory act like purchasing a gun will count 

as an attempt to, e.g., commit armed robbery; while a 

clear case of attempting (as in the haystack example 

immediately above) in which the agent remains silent 

will fail to count as an attempt at all. Moreover, even 

with the modification, the test is over-inclusive. It 

would allow an obviously preparatory act like the purchase 

of an implement which has no lawful purpose and only one 

criminal purpose (e.g., a still and mash, which is an 

instrument modified expressly for breaking into autos) to 

count as an attempt instead of treating it as mere prepa

ration -- at least, if the circumstances of the purchase 
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suggest an interest in using the instrument, as opposed to 

merely displaying it or studying it. 

I have examined three tests for the actus reus of 

attempt which have been adopted in the criminal law, and 

have argued that each of the three is deficient when 

regarded as providing necessary conditions for attempting 

to do something that is a criminal offense. Moreover, 

neither the Dangerous Proximity test nor the Unequivo-

cality test allows us to distinguish attempting from mere

ly preparing to do, as an actus reus test for the criminal 

law of attempts is supposed to do. It seems a fresh start 

is needed in the search for necessary conditions of 

attempting and, in particular, for conditions which dis

tinguish attempting to do something from merely preparing 

to do it. This will be the subject of inquiry in Chap

ter 3. Before we return to the question of what dis

tinguishes attempting from mere preparation, however, we 

ought to consider if the three actus reus tests , which are 

inadequate on conceptual grounds, can be defended on 

grounds of a rationale of punishment, as is sometimes 

suggested. This is the task to which the second part of 

this chapter is devoted. 

Utilitarianism and the Actus'Reus Tests 

Even if the actus reus tests which have found 

acceptance in the Anglo-American criminal law are found 



wanting on conceptual grounds — and some legal commen

tators may be prepared to admit they are -- one or more 

of them are usually defended as promoting the conviction 

of those who ought to be punished and the acquittal of 

those who ought not to be punished. The rationale of 

punishment usually invoked in defense of the actus reus 

tests is known as the utilitarian theory. Indeed, the 

choice of actus reus test within the legal system may be 

governed more by the chooser's expectations that it picks 

out all the justifiably punished attempt cases than by his 

belief that the test captures necessary conditions for 

attempting to do something."'' 

Before considering whether there is a utilitarian 

justification for adopting one of the three actus reus 

tests, it is first necessary to set out the utilitarian 

rationale of punishment in detail. Utilitarianism, being 

a teleological normative ethical theory, justifies punish

ment solely by reference to its consequences. More spe

cifically, on this view punishment is justified just in 

case by inflicting it (and by threatening to inflict it), 

and thereby causing harm to the defendant and apprehension 

among would-be criminals, we are able to produce a com-

pensatingly greater amount of good or prevent even greater 

1. A point suggested to me by Professor David B. 
Wexler in private conversation. 
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harm from occurring, and just in case punishment is the 

cheapest way to achieve such an end. According to Jeremy 

Bentham, the harm in punishing is not restricted to the 

sufferings of the defendant during its infliction, but 

includes the apprehension of being punished and the "pain 

of sympathy" of others for the defendant's sufferings 

On the utilitarian rationale, punishment will be 

justified if it is the most economical and the most effec

tive of alternatives for preventing harmful (criminal) 

conduct. Jeremy Bentham, principal exponent of this 

view, puts it as follows: 

...all punishment is mischief: all punishment 
in itself is evil. Upon the principle of utility, 
if it ought at all to be admitted, it ought only 
to be admitted in so far as it promises to exclude 
some greater evil....It is plain, therefore, that 
in the following cases punishment ought not to be 
inflicted.... 
3. Where it is...too expensive: where the mis
chief it would produce would be greater than what 
is prevented. (Pages 170-171, Ch. XIII, sec. 1, 
paras. II and III.) 

It should be noted that the threat of punishment 

itself, as Hart points out, may be efficacious in pre-

2 
venting harm from occurring; and xf the criminal law 

could limit itself to threatening punishment without ever 

1. All references to Bentham are from An Intro
duction to the Principles of Morals and Legislation 
(Darien, Connecticut: Hafner, 1970). This reference 
pp. 175-176, Ch. XIII, sec. k, para. XIV. 

2. H. L. A. Hart, Punishment and Responsibility 
(New York: Oxford University Press, 196#), pp. 19, ^3. 



having to inflict it, only such a practice would be justi

fied on utilitarian grounds. Bentham himself seems to be 

aware of the efficacy of the threat, as distinct from the 

infliction; he remarks (Introduction, page 193, Ch. XV, 

para. IX): 

It is the idea only of punishment (...the appar
ent punishment) that really acts upon the mind; 
the punishment itself (the real punishment) acts 
not any farther than as giving rise to that idea. 
It is the apparent punishment, therefore, that 
does all the service, I mean in the way of ex
ample, which is the principal object /of punish-
ment7. (Notes omitted.) 

In order to justify the practice of actually inflicting 

punishment on law-violators apprehended in the system, a 

utilitarian will argue that routine infliction of punish

ment (i.e., the carrying out of the threat) is necessary 

in order to maintain the deterrent effects of the threat 

of punishment itself. 

The infliction of punishment itself may have other 

desirable consequences which the threat of punishment does 

not have: namely, the reform of the defendant who is 

punished and his incapacitation during and after its 

infliction. However, the consequence of punishment most 

often cited as justifying its infliction is its deterrent 

effect, both general (deterring members of society at 

large from committing the crimes for which the system 

punishes) and individual (deterring the defendant who is 

punished from repeating his offense). Since deterrence is 



accorded such an important role in the justification of 

punishment, it is difficult, at first glance, to see how a 

utilitarian could justify punishment for attempts to com

mit other criminal offenses. A defendant who attempts to 

commit an act intends to commit that act, for he intends 

to succeed in his attempt; and so it is the punishment 

which is imposed for doing that act which can be expected 

to deter him from attempting to do it, if anything deters 

him. He does not intend to fail and so to be liable for 

the punishment for the attempt; indeed, he may not believe 

he is likely to fail and so be liable for such punishment. 

On what grounds can threatening or inflicting punishment 

for the unsuccessful attempt, in addition to threatening 

and inflicting punishment for doing the act attempted, be 

regarded as an economical and efficacious deterrent? 

Hart in Punishment and Responsibility (pages 128-9) 

suggests the following. In the first place, punishing the 

unsuccessful attempter may deter him from attempting 

again; and so, the aims of individual deterrence will be 

served by planishing attempts. In the second place, there 

may be a general deterrent effect of punishing attempts 

for those defendants who believe the chances of their 

apprehension and punishment are nonexistent or low in case 

of success, but not in case of failure. Further, there 

may be a deterrent effect for those defendants for whom 

success brings satisfaction equal to the punishment they 



risk, but failure would not if unsuccessful attempts were 

punished."'" 

It is sometimes claimed, in addition, that pun

ishing attempts has the added beneficial consequence of 

permitting police to intervene in a defendant's conduct to 

prevent harm from occurring before the attempted act has 

been performed. However, it is not, strictly speaking, 

punishment of attempts which has this beneficial conse

quence; it is the adoption of a rule that police are per

mitted to intervene in a defendant's conduct after he has 

done something punishable but before he has finished 

acting which has the consequence noted. Making attempts 

punishable is, of course, a necessary condition for the 

rule having the consequence in question, but the result 

could be achieved by adopting a more limited rule giving 

authority to stop and frisk in similar cases, which more 

limited rule itself might be justified on utilitarian 

grounds if punishment for attempts is not. 

Now, there have been doubts expressed (e. g . ,  by 

the framers of the Model Penal Code, Comments to Sec. 5> 

Tentative Draft 10) that punishment for attempts actually 

1. The point is from Paul J. Dietl, "On Punishing 
Attempts," Mind, LXXIX, New Series, No. 313 (1970), 130: 
"In general, if doing X will amount to or lead to either Y 
(attempt) or (completion) then, holding the appeal of 
Z constant, X will be less appealing if Y is." 



has the consequences Hart cites in any but a relatively 

small number of cases; and if the doubts were well-founded, 

punishment for attempts in addition to punishment for the 

attempted offenses would, perhaps, not be justified on 

utilitarian grounds, after all. (A utilitarian would be 

untroubled by this consequence. He is committed only to 

the view that if punishment for attempts should turn out, 

for reasons cited by Hart and others, to have on balance 

more beneficial consequences than harmful ones and to be 

the most economical of all alternatives, then it is justi

fied.) As a philosopher is not in a position to debate 

what is an empirical matter, for the sake of argument, I 

will assume that Hart, et a3*, are correct in their claim 

that punishment for attempts can be justified along 

utilitarian lines, and consider the consequences for the 

three actus reus tests considered above. 

Now, if punishing an attempt to do an act which is 

a criminal offense is justified because it deters those 

who would not otherwise be deterred by the punishment 

imposed for the offense in question and because it deters 

(and perhaps reforms and incapacitates) those who try to 

do criminal acts, then perhaps punishing all would-be 

criminals who act on a criminal intention, even if they do 

nothing more than mere preparation, would be justified 

along the same lines. Indeed, if it were not a principle 
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of Anglo-American law that there shall be no punishment 

for "thoughts alone," one might expect a legal theorist 

to draft an argument along these same lines for dispensing 

with an actus reus requirement altogether and punishing 

defendants for the having of an intention to do an act 

which is a criminal offense. Alternately, the actus reus 

requirement could be construed as an evidentiary require

ment on the question of the existence of the intention; 

unlike the Unequivocality test, however, the evidence of 

intention would not have to be confined solely to con

sideration of what the defendant has done. Williams, for 

one, has adopted this view entirely: 

Any act done with the fixed intention of commit
ting a crime, and by way of preparation for it, 
however remote it may be from the crime, might well 
be treated as criminal. The rational course would 
be to catch intending offenders as soon as pos
sible, and set about curing them of their evil 
tendencies: not leave them alone on the ground 
that their acts are mere preparation. (Criminal 
Law, 2nd, page 632.) 

One is led to ask whether there is any real need 
for the requirement of proximity in the law of 
attempt. Quite apart from this requirement, it 
must be proved beyond reasonable doubt that the 
accused intended to commit the crime.... If...the 
court finds that this intention existed, is there 
any reason why the would-be criminal should not 
be dealt with by the police and by the criminal 
courts ?1 

1. Williams, "Police Control of Intending Crimi
nals," Crim. L. Rev. (1955)> 69. 
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The usual response is that punishing everyone who 

acts in order to do an act which is a criminal offense 

would result in achieving a rate of prevention of harm at 

a higher rate of infliction of harm than alternatives 

allow; the same would go, mutatis mutandis, for punishing 

everyone who merely intends to do an act which is a 

criminal offense, whether or not he has acted on this 

intention at all. There are other objections to punishing 

mere intentions that could be raised on utilitarian 

grounds. For example, the methods required to detect true 

cases of criminal intending and distinguish them from non-

punishable cases might themselves be objectionable in 

invading privacy or have harmful consequences which out

weigh the benefits of their use. There are utilitarian 

losses involved in dispensing with those methods, however. 

Apprehension and prosecution itself has harmful conse

quences, and since mere preparation may be virtually 

indistinguishable by conventional police detection methods 

from innocuous behavior, some non-preparers who appear to 

be preparers will be apprehended and prosecuted."'" 

In short, one can obtain the same prevention at a 

cheaper rate by requiring that conduct get past the 

preparation stage before punishment will be applied. 

1. A point suggested to me by Professor Wexler in 
private conversation. 



Depending upon which facts one assumes to be true, one 

comes up with utilitarian justifications for each of the 

three actus reus tests considered above -- the Dangerous 

Proximity test, the Last Step test, and the Unequivocality 

test. The question before us is whether the assumptions 

which must be made to defend each of these tests can them

selves be defended. 

For example, one might suppose there is no utili

tarian gain in extending punishment to include those who 

are prepared to change their mind for almost any reason, 

as opposed to confining it to those whose intention to do 

an act which is a criminal offense is firm, since the 

former are likely to give up the attempt or not likely to 

repeat the attempt if they fail. There may even be utili

tarian losses in punishing less-than-firm intenders. By 

so doing we may be inflicting punishment on a large class 

of people, thus inflicting a great deal of harm, and by so 

doing we may only be preventing a relatively small amount 

of harm from occurring — that which those less-than-firm 

intenders cause who, in spite of the nature of their 

intention, execute their intentions nonetheless. According 

to Herbert Morris, having a firm intention is inconsistent 

with being prepared to change one's mind for almost any 
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reason;"'" yet an agent may be so prepared and either find 

no opportunity to abandon his plans (between first formu

lation of the intention and its execution) or find that 

none of a long list of reasons he is prepared to accept 

for changing his mind apply to the case. For example, he 

may be prepared to change his mind if there is any obvious 

risk of apprehension, no matter how small; but the coast 

is absolutely clear. He may be prepared to change his 

mind if his victim stirs the least bit in his sleep; but 

the victim sleeps like the dead. He may be prepared to 

change his mind if he cannot locate the safe right away, 

but there it is in plain sight, and so forth. Hence, even 

less-than-firm intenders might, under some conditions, be 

expected to execute their intentions and bring about harm 

if not checked in some way. However, the conditions in 

question might be expected to occur only rarely; and, so, 

the need to deter less-than-firm intenders may be slight. 

If one supposes the firmness of an agent's inten

tion is manifested by how close he comes to committing the 

offense intended, then one has a utilitarian justification 

for confining punishment to a Dangerous Proximity test. 

More of those who come dangerously close to success are 

likely to be firm intenders than those who do not come as 

1. "Punishment for Thoughts" in Essays in Legal 
Philosophy, ed. Robert S. Summers (Oxford" I96B) , PP. 95-
120. 



close to success, since the former have ignored opportuni

ties to change their minds; hence, more of the former are 

likely to need individual deterrence, reform, and incapaci

tation. Indeed, Morris has suggested an argument to show 

that firmness of a defendant's intention may be increased 

by his coming dangerously proximate to success: 

. ../ T7he person who intends to assassinate a 
public official and who takes steps may be regarded 
as making it less likely that he will change his 
mind. The theory would be that the closer one gets 
to the actual commission of the deed the greater 
one's psychological commitment to perform the deed 
and the progressively diminishing probability of a 
change of mind and the corresponding progressively 
increased probability that harm will come about. 
(Page 108.) 

However, the dangerousness of the defendant and 

the firmness of his intention alone cannot justify adopting 

a Dangerous Proximity test which has the effect of exclud

ing punishment for all those cases the test labels as mere 

preparation. Some who do not come dangerously close to 

success through no fault of their own may have a firm 

intention to do an act which is a criminal offense, and 

may be as likely to repeat the attempt in the future as 

those who qualify as attempters under the Dangerous 

Proximity test. In any case where the likelihood of 

recidivism could be shown, there would be a utilitarian 

loss in excluding punishment where punishment is the most 

economical and effective of alternative methods for social 

control. "Indeed, if one embraces the rationale suggested 
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for the Dangerous Proximity test, it is hard to avoid 

rejecting the test altogether -- as one of the draftsmen 

of the Wisconsin criminal code sees: 

Emphasis upon the dangerous propensities of the 
actor as shown by his conduct, rather than upon how 
close he comes to succeeding, is more appropriate 
to the purpose of the criminal law to protect so
ciety and reform offenders or render them tempo
rarily harmless.-1-

Moreover, there might be utilitarian losses in 

punishing all cases of dangerous proximity to success. 

Not all who come dangerously close to success before the 

attempt is frustrated are likely to repeat antisocial 

behavior; hence, not all such attempters will need indi

vidual deterrence or reform. Further, not all cases of 

dangerous proximity require intervention on the part of the 

police or incapacitation of the defendant. Some who come 

dangerously close to success will voluntarily abandon their 

plans before any harm actually occurs if not interfered 

with; others will be stopped in any event by factors 

beyond their control. The ones who are dangerous in terms 

of likelihood to repeat and likelihood to achieve their 

end if they can are what Morris (page 103) calls "firm 

resolvers" -- those whose purpose is constant and who will 

do whatever they believe necessary to realize their inten

tion (given the capacity and opportunity). As Morris 

1. Quoted in State v. Adams, 9 Wis. 2d 183, 188, 
100 N.W.2d, 592-5 (195971 



(page 108) notes, "_/ i7n interfering before the last step 

we must always feel some doubt that the person had the 

state that we label 'firm resolve'." An argument might be 

devised along these lines to the effect that the most eco

nomical and yet effective alternative would be to confine 

punishment of attempters to those who have taken the last 

step. Of course, one would have to assume that the effi

cacy of the threat of pixnishment for firm resolvers will 

not be diminished by excluding from punishment anyone whose 

attempt falls short of the last step, and this assumption 

may prove to be false. A defendant might take the chance 

that if he fails to achieve his end it will be because he 

is prevented at a point earlier than the last step along 

the road of this criminal intent and, thus, that he will 

not be punished at all if what is labelled by the Last 

Step test as mere preparations are non-punishable. A 

similar claim could be made about the assumption that 

excluding those attempters who do not come dangerously 

close to success from punishment will not diminish the 

efficacy of the threat of punishment for attempts. 

However, the argument suggested will not justify 

adoption of the Last Step test. If we are interested in 

the class of firm resolvers, a Last Step test is unneces

sarily broad. Some who take the last step will abandon 

their plans and cause them to miscarry before any harm 



occurs. For example, a would-be poisoner who administers 

arsenic to his wife's drink might then change his mind and 

empty the cup before she can drink of it or warn his wife 

not to drink of it as she raises it to her lips; and it 

would be sheer pedantry to counter by replying that he has 

not taken the last step until he refrains from both such 

acts. As Woozley ("Attempting and Trying", p. 17) points 

out, "that you have done the last thing that you intend to 

do...in order to achieve the performance of x (to be com

pleted by somebody else doing something).... is not the 

same as its being too late for you to change your mind or 

stop." Only those who take the last step in a situation 

in which it is too late for them to change their minds and 

undo their efforts can be counted on as firm resolvers. 

(Woozely suggests that the criminal law presently confines 

punishment for attempts to such agents; but we have seen 

that he is incorrect. The last step always suffices for 

attempt liability, provided mens rea conditions are met; 

moreover, the Dangerous Proximity test is the one pre

dominantly in use in the Anglo-American system, as has 

been said.) 

It is unlikely that there is a justification along 

utilitarian lines for adopting a test which postpones the 

imposition of criminal sanctions until it is too late for 

the agent to change his mind and undo his efforts. At 

such a point, many will have carried out their purpose or 



success will be causally inevitable; so there would. 

clearly be a utilitarian justification for some sort of 

intervention before such a point is reached, in order to 

prevent the harm the agent is intent upon bringing about. 

However, if punishment of an agent interfered with before 

Woozley's point is not imposed, we lose the opportunity to 

deter or reform agents who pose a threat in the future 

(and, thus, lose the opportxmity to prevent harm in the 

future). Moreover, a would-be criminal knows he has a 

good chance, if he fails in his attempt, of failing 

because he stops or is stopped before Woozley's point; 

hence, the threat of punishment in case of failure to 

achieve his objective would have little or no deterrent 

effect on him. It would seem, therefore, to be more 

effective and yet economical to impose punishment before 

Woozley's point is reached. 

Further, if we are interested in the class of firm 

resolvers, a Last Step test is unnecessarily narrow. An 

agent who does not take the last step may be a firm resolv-

er. He may not have done all that he believes necessary 

to realize his intention because he finds himself unable 

to do so or because he loses the opportunity to go on, and 

not because he is not a firm resolver. Such an attempter 

is as in need of individual deterrence and reform as a 

firm resolver who is able to proceed further along the 

road of his criminal intent. Hence, by confining 



punishment for attempts to those who take the last step, 

we would be failing to prevent future harm from a certain 

class of defendants; and this would be accounted a utili

tarian loss. 

For the most economically effective individual 

deterrence, it would seem, the criminal law should confine 

punishment of those who act in order to do what amounts to 

a criminal offense to all and only the firm resolvers; 

and neither the Dangerous Proximity test nor the Last Step 

test seems to pick out just this class. It is, of course, 

difficult to distinguish the firm resolvers from the class 

of all would-be criminals who harbor criminal intentions. 

One way to do so might be to require evidence that the 

defendant in question would not have abandoned his purpose 

(given, of course, the opportunity and ability to do so) 

as a condition for punishment. That a defendant took the 

last step might count as such evidence; but it is not con

clusive evidence, and it is not necessary that he take the 

last step in order to be a firm resolver. 

Justifying the Unequivocality test along utili

tarian lines is a good deal less promising than justifying 

either the Dangerous Proximity or Last Step test, even 

initially. Perhaps one might assume that general deter

rence might be somewhat weakened by confining punishment 

in attempt cases to firm resolvers; as one who intends to 



do an act which is a criminal offense may be genuinely-

unsure of whether he is a firm resolver and so, whether 

the threat of punishment for unsuccessful attempts applies 

to him. In spite of the fact that punishing only those 

attempters who are firm intenders involves some utilitarian 

losses -- among them, needlessly punishing the few firm 

intenders who would have changed their minds before bring

ing about harm if not interfered with and failure to 

punish the few less-than-firm intenders who nevertheless 

do all they believe necessary to realize their intentions — 

perhaps punishment of would-be criminals is most effec

tively and economically confined to firm intenders, among 

whom one can expect to find most of the firm resolvers. 

In defense of the Unequivocality test, it might 

then be maintained that equivocal acts are signs of "equiv

ocal minds," and that one whose behavior is unequivocal 

evidence of a criminal intention is likely to be a firm 

intender. This is, indeed, the argument suggested by the 

framers of the Model Penal Code (Comments to Sec. ^.01, 

Tentative Draft 10): "•••/, 0.7nce the actor must desist or 

perform acts which he realizes would incriminate him if 

all external facts were known, then in all probability a 

firmer state of mind exists /with respect to the criminal 

intention^." 

However, the claim that equivocal acts can be cor

related with equivocal minds, unequivocal acts with 
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unequivocal minds, is surely false. Moreover, excluding 

equivocal acts from punishment involves utilitarian losses; 

for a defendant who is in need of deterrence or reform 

need not do anything in the course of an attempt which is 

unequivocal. He need not, in the first place, do any

thing which is unequivocal evidence of an intention to 

perform a criminal offense. As was suggested in the first 

half of this chapter, even in the case in which a would-be 

arsonist takes the last step and tosses a match onto P's 

haystack, his act may not be evidence beyond a reasonable 

doubt of a criminal intention. In the second place, an 

attempter need not perform any act which establishes 

beyond a reasonable doubt that he has an intention to do 

something that amounts to a particular offense, as opposed 

to establishing that he had some criminal purpose or other; 

and the former is required in order to convict for a 

criminal attempt."*" Indeed, a would-be criminal may know 

he can do the act(s) by which he intends to achieve a 

1. In Campbell 8c Bradley v. Ward, /l9557 N.Z.L. 
Rev. k7±, D and confederates confessed that they intended 
to steal a battery from a motorcar and were charged with 
attempted theft of a battery from a motorcar. However, 
as D merely unlawfully entered the automobile in question, 
took and disturbed nothing within the car, and fled when 
the owner approached, the court held the acts to be 
equivocal, on the grounds that the acts themselves did 
not establish that D intended to steal the battery as 
opposed to the radio or, for that matter, that D intended 
to steal anything at all. 



criminal end without performing an act which is unequivocal 

in both of the two ways if he fails to achieve his end --

in which case, the threat of punishment for an unsuccess

ful attempt would have no deterrent effect at all if 

punishment were limited to the Unequivocality test. 

Finally, punishing every case which passes the 

Unequivocality test achieves prevention of harm at an 

unnecessarily high rate of infliction of harm; and so, 

would be uneconomical even if it might be effective. 

Some preparatory acts would be punished on the Unequivo

cality test, as in the case of the act of purchasing an 

instrumentality for which there is no lawful use and only 

one (unlawful) end to which the purchasing act, tinder the 

conditions, could reasonably be directed. Even in such 

cases, however, punishment may be needless on utilitarian 

grounds because the agent is likely to abandon his plans 

before he brings about harm and unlikely to repeat anti

social behavior in the future. For all the reasons adduced 

herein, it seems clear that the adoption of the Unequivo

cality test will not be justified on utilitarian grounds. 

The conclusion suggested by all these reflections 

is that none of the three actus reus tests -- the Dangerous 

Proximity test, the Last Step test, and the Unequivocality 

test -- can be defended on a utilitarian rationale, which 

rationale is often implicitly appealed to in arguments 
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for their adoption. Each is both under- and over-

inconclusive of the class of attempts which utilitarianism 

justifies punishing -- assuming, that is, it is a defen

sible rationale at all. The examination of the defensi-

bility of the utilitarian rationale itself must await the 

discussion in Chapter 5> however, we have noted some con

sequences of this rationale for the law of criminal 

attempts, as it has been developed in the courts. It 

will be helpful, in closing this chapter, to assess one 

more such consequence. In particular, it will be of value 

to consider whether a well-established rule concerning 

impossibility cases -- namely, that legal impossibility 

is a defense to a charge of criminal attempt but factual 

impossibility is not -- can be justified on utilitarian 

grounds. 

There are some shortcomings of the rule -- which 

one critic refers to as the "orthodox approach" to impos

sibility cases"'' -- which may be noted immediately. If the 

characterization of legal and factual impossibility 

offered in the first half of this chapter is accurate, 

the rule as it stands is unworkable; for there are cases 

of both legal and factual impossibility. However, such 

a shortcoming could be remedied — e.g., by adopting a 

1. Graham Hughes, "One Further Footnote on 
Attempting the Impossible," N.Y.U.L. Rev., XLII, No. 6 
(1967), 1005-1034. 
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rule that in cases of both legal and factual impossi

bility, the legal impossibility is a defense (or the 

factual impossibility bars an impossibility defense). 

More importantly, applying the rule of the ortho

dox approach leads to intuitively arbitrary results. As 

Kadish and Paulsen point out, the rule would bar convic

tion for an attempt to hunt out of season in the case 

in which D goes hunting on October 15th with the inten

tion of hunting out of season in the erroneous belief 

that the legal hunting season does not begin before 

October 15th; but it would allow conviction in the case 

in which D goes hunting on October 15th with the same 

intention and with knowledge that the legal hunting 

season begins in October but in the erroneous belief that 

the date is September 15th.Similarly, as Graham Hughes 

points out (page 1018), in the case in which D intends to 

receive stolen goods, he will not be guilty of attempting 

to receive stolen goods if he knows the goods in question 

have briefly been returned to the owner but erroneously 

believes the contact to be insufficient in law to remove 

their nature as stolen goods; whereas, he will be guilty 

if he knows that goods returned to the control of the true 

owner lose their character as stolen but erroneously 

believes the goods in question have not come back to the 

1. Criminal Law and its Processes, 2nd ed., 
p. 409. (See note 2~, page 34, supra.) 
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control of the true owner.''" What, one wants to ask, can 

be the justification for making such distinctions in 

criminal attempt law? 

There is no justification for making them on 

2 
utilitarian grounds; and, as will be revealed in Chap

ter 5> there appears to be none on a more defensible 

theory, either. If some defendants who make attempts in 

impossibility cases are not justifiably punished because 

they are not dangerous, as is sometimes maintained (and 

defendants in no mens rea cases who attempt harmless and 

lawful acts are not likely to be dangerous), so are some 

defendants who make attempts in factual impossibility 

cases. Indeed, it is on the grounds that the defendants 

involved are not dangerous that a so-called "voodoo excep

tion" to the orthodox approach has been urged by such 

legal theorists as Sayre, Hall, Skilton and the authors 

3 of the Corpus Juris Secundum. 

1. Facts of People v. Jaffee; see note 1, page 35 
above. 

2. For this reason, the Model Penal Code rejects 
the orthodox approach. (See Comments to Sec. 5-01, Tenta
tive Draft 10.) 

3. Sayre, "Criminal Attempts," 850 (see note 1, 
page 33); Hall, General Principles, 2nd, p. 592 (see 
note 1, page 60); Skilton, "Requisite Act," 31^-6 (see 
note 2, page 22); Corpus Juris Secundum, XXII, Sec. 75(2), 
232. The Model Penal Code (Comments to Sec. 5«01, Tenta
tive Draft 10) eliminates the impossibility defense but 
empowers a court to dismiss voodoo cases when the agent 
presents no "public danger." 
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According to proponents of the voodoo exception, 

there must be "apparent possibility" of success in order 

to convict for an attempt. What this means is that the 

crime intended must seem possible to commit "from the 

point of view of a reasonable man in the same circum

stances as the defendant" (Sayre, page 850); if not, even 

though it is a factual impossibility case, conviction for 

attempt should be barred. The classic example of a case 

which lacks apparent possibility of success is an attempt 

by a voodoo witch doctor to kill by incantations, according 

to C. B. Pollock, who put forth the voodoo exception as a 

hypothetical in Commonwealth v. Johnson."*" It should be 

noted that the voodoo exception to the orthodox approach 

cannot be said to be prevailing law; there are simply too 

few court cases on the point for precedent to be estab

lished. 

Further, if some defendants in factual impossi

bility cases are justifiably punished because they need 

individual deterrence, since they are likely to learn from 

their mistakes and to repeat successfully (and even a 

voodoo witch doctor, it might be noted, may fit this 

description ), so are some defendants in legal 

1. 312 Pa. 140, 152, 167 A. 344, 348 (1933). 

2. A point made by John S. Strahorn, Jr., "The 
Effect of Impossibility on Criminal Attempts," University 
of Pittsburgh Law Review, LXXVIII, No. 8 (1930), 9^7-



impossibility cases, as well. The would-be forger who 

fails the first time because he does not know that alter

ing the numbers on a bank draft has no legal efficacy may 

be as likely to repeat the attempt, this time altering the 

words (which does have legal efficacy) as the defendant 

who fails in an attempt to kill by poison because he uses 

too little arsenic to be effective. In short, factual and 

legal impossibility seem to stand or fall together on the 

utilitarian rationale. With the exception of no mens rea 

cases (at least, those cases in which the act the agent 

intends to do is harmless as well as being lawful), there 

is no justification on utilitarian grounds for adopting a 

rule which permits punishment in the one case but forbids 

it in the other. 

Thus it appears that rules for attempt adopted in 

the criminal law can be assailed on two fronts. The actus 

reus tests can be criticized as not reflecting necessary 

conditions for attempting to do something which is a crimi

nal offense, and both the actus reus tests and the orthodox 

approach to impossibility can be attacked as lacking a 

justification on the rationale to which, most often, 

appeal is made -- namely, the utilitarian rationale. 

These remarks conclude the systematic examination of the 

criminal law I will undertake; the stage is now set to 

develop a theory of attempts which is an improvement over 
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what the criminal law has to offer. The first step in 

such an undertaking is to consider the question of to what 

attempting to do something, as ordinarily understood, 

amounts; and, in particular, what features must be present 

in order for the case to be one of attempting to do some

thing, as opposed to merely preparing to do it. 



CHAPTER 3 

ATTEMPTING VS. PREPARING AND THE 

ACTUS REUS OF ATTEMPTS 

We have seen that the set of acts which the Anglo-

American law criminalizes as attempts, for those jurisdic

tions which use either the Last Step, Dangerous Proximity 

or Unequivocality test, is both over- and under-inclusive 

of what would ordinarily be described as attempts to do 

an act which is a criminal offense. Yet it appears that 

the aim of the criminal attempt law -- suggestions like 

that made by Williams to the contrary notwithstanding — 

is to criminalize what would ordinarily be regarded as 

attempts to do certain acts, which acts themselves are 

criminal offenses. To borrow a phrase from Hart and 

Honore, the legal notion of criminal attempt "has its 

roots" in the common sense notion of attempting to do 

something."'" It will be my aim to make this notion explicit 

and to consider ways in which the criminal law might be 

made more faithful to it. In Chapter k I will consider 

why the criminal law of attempts ought to be made more 

faithful to the notion of attempting as ordinarily 

1. H. L. A. Hart and A. M. Honore, "Causation in 
the Law," Law Quarterly Review, LXXII, No. 285 (1956), 
Pt. I, 58-90. 

89 



understood and in Chapter 5 I will consider whether so 

modifying it would be justifiable in the light of the 

most defensible rationale of punishment. The aim of the 

present chapter is to elucidate how the actus reus require 

ment of the criminal law must be amended in order to 

(1) provide a necessary condition of attempting to do some 

thing, (2) which condition distinguishes attempting to do 

something from merely preparing to do it. The actus reus 

requirement of criminal attempt law can be viewed as an 

effort to do both (1) and (2). 

I shall proceed by examining the suggestion that 

the point of mere preparation is passed only if the agent 

has "entered upon the road of his criminal intent," to 

borrow a phrase used by proponents of the Last Step test. 

The first part of the chapter will articulate the ways in 

which one might be said to have entered upon the road of 

his criminal intent in order to develop the suggestion in 

its most defensible form. Ultimately, the suggestion will 

be rejected in favor of a view which amounts to holding 

that the point of mere preparation is passed in non-

impossibility cases only if the agent has entered upon the 

road of his criminal intent, but adds other conditions for 

some impossibility cases. The chapter will conclude with 

a comparison of the view arrived at with the three 

traditional actus reus tests examined in the last chapter, 



in which the superiority of the former will be demon

strated. 

Before we start, it is necessary to make a ter

minological point. "Attempting to do something" is 

roughly synonymous with "trying to do something," and the 

synonymy will be assumed throughout this dissertation. 

They are, however, only roughly synonymous; and we must be 

careful in thinking about attempting not to be misled by 

considerations of where it would or would not be appro

priate to say one is trying to do something. There are 

two ways in which one might be misled. First, "trying" is 

sometimes used more broadly than "attempting" in a way 

which does not permit a distinction to be drawn between 

trying to do something and merely preparing to do it. For 

example, one might say of a woman who is busily thumbing 

through a first aid book that she is trying to stop the 

bleeding of her son's arm, even though she is merely pre

paring to stop it by checking what to do before she does 

it. Speaking strictly, she has not yet begun to try to 

stop the bleeding which, as she well knows, she cannot do 

by consulting books. Similarly, a man who is taking out 

his car jack may be said to be trying to get his car going 

again, even though he is only gathering the necessary 

implements and so in the stage of mere preparation. Using 

"trying" broadly, asking someone what he is trying to do 



is tantamount to asking him with what intention he i^ 

acting, and does not carry the suggestion that his actions 

have advanced beyond the mere preparation stage. State

ments that someone is attempting to do something, however, 

seem to carry the suggestion that matters have proceeded 

past the mere preparation stage. It is important to 

note, as Woozley does, that "trying" is also used more 

narrowly in a way which contrasts with mere preparation.^ 

Hence, the man who takes out his jack and then abstains 

from further action, claiming he has tried to get the car 

going again and now it is someone else's turn to try is, 

at best, making a bad joke. What he says is false; he 

never got to the trying at all. 

Second, one can say "He accomplished it without 

trying" but riot "He accomplished it without attempting" 

and "Try harder" but not "Attempt harder." One simple-

minded explanation of this discrepancy is that trying 

necessarily involves effort, whereas attempting does not. 

However, this is false. One can try to ingratiate himself 

with his hostess by complimenting her on her gown or try 

to cheer up a patient by telling him a joke; and the com

plimenting or the joking may be something one does effort

lessly, as with considerable practice. "He tried to do it 

1. Woozley, page 19: "There, is... the question 
of where the preliminaries end and where the trying 
begins." (See page 48, note 1, supra.) 



and succeeded effortlessly" is not a contradiction. Those 

who claim that trying necessarily involves effort seek 

support in observations like the following; We say of a 

champion golfer, for example, when he sinks a particularly 

tricky shot effortlessly that he does so "without trying." 

However, it is consistent with the fact that an agent does 

something without trying that he was trying to do it any

way, paradoxical as this may sound. For most golfers try 

to sink their putts, and a few succeed, even in difficult 

cases; hence, a statement like "He sank that 40-foot putt 

without trying" is not, generally, literally true. What 

it is elliptical for is "He sank that 40-foot putt without 

trying (very) hard;" and this is, of course, consistent 

with the hypothesis that he was trying to sink the shot, 

nonetheless. 

Another explanation is that "trying," unlike 

"attempting," has two senses, the second of which neces

sarily involves effort. Woozley offers just such an ex

planation of the consistency of "He was trying to sink 

that putt," and "He sank it without trying." In the second 

sense of "trying," according to Woozley, an agent is not 

trying until he is putting a substantial effort of some 

sort (mental or physical) into the achieving of whatever it 

is that he intends to achieve. It is in the second sense, 

then, that a golfer may sink a putt without trying, someone 
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may be told to try harder, and one may be not really 

trying even though he is trying in the first sense. 

However, certain theories in the philosophy of 

language which distinguish between the conventional mean

ing of a sentence and what a speaker may mean by a particu

lar utterance of that sentence suggest that it is not 

necessary to postulate two senses of the word "trying" to 

explain why a speaker is not, usually, contradicting him

self when he says "Whatever it is that you are trying to 

do, you are not really trying to do it""'' or "He was trying 

to sink that putt, and he did so without trying." (The 

assumption that there are two senses of "trying," it might 

be noted, is not borne out by consulting the dictionary.) 

The apparent difference in the meaning of the word "trying" 

in its first appearance in each sentence and its second can 

be explained, not by reference to more than one conven

tional meaning of the word, but by reference to what the 

speaker means when he makes a statement like the ones 

being considered. If we assume that there is only one 

sense of the word "trying" (when it is used narrowly, that 

is), then, taken literally, both "Whatever it is that you 

are trying to do, you are not really trying to do it" and 

"He was trying to sink that putt, and he did so without 

trying" are contradictions, if taken as non-elliptical. 

1. Illustrative statement is from Woozley, p. 16. 



However, the speaker of these sentences may not be contra

dicting himself; for he may have no intention that anyone 

take them as non-elliptical, and this can be understood by 

all. "Whatever it is that you are trying to do, you are 

not really trying to do it," far from being a pun on "try

ing," may be merely elliptical for "Whatever it is that 

you are trying to do, you are not really trying hard to do 

it." Obviously, trying hard characterizes the way in which 

an agent may be trying and, in general, does all the work 

of Woozley's second sense of "trying." It should be 

admitted, however, that "attempting" does not permit of 

this use, so there is some difference in the way "trying" 

and "attempting" are used, after all. However, with this 

point in mind, it seems we may go on to use "trying" and 

"attempting" more or less interchangeably throughout, con-

finding ourselves to the narrow use of "trying," of course. 

Before we begin our reflections on the distinction 

between attempting (or trying) and mere preparation, too, 

it is necessary to take note of two assumptions -- one 

embodied in the insistence on the need for an actus reus 

requirement which picks out an act that "goes beyond mere 

preparation" for doing some act, Y, and the other embodied 

in the insistence on the need for a mens rea requirement 

that the agent have an intention to do Y in addition to 

performing the actus reus. The first assumption is that 



an actus reus element which does more than just insure 

that D acted is necessary in order to distinguish attempt

ing from merely preparing to do, as both may be performed 

with or involve the same mens rea. This assumption, as 

our investigations in the next chapter will reveal, is 

true, when the necessary mens rea is understood correctly. 

It is certainly true when the mens rea is understood as it 

is, traditionally, in the criminal law -- as an intention 

to do an act which is itself a criminal offense. When 

Sara Jane Moore loaded the gun she used on President Ford, 

she did so with the intention of shooting President Ford, 

itself a criminal offense. Her loading the gun, however, 

was merely preparatory to shooting President Ford. She 

also pulled the trigger of that loaded gun when aiming it 

at President Ford. Sara's pulling the trigger, likewise, 

was done with the intention of shooting Ford; and under 

the conditions, amounted to an attempt by Sara to shoot 

Ford. So mens rea alone, at least as it is traditionally 

understood, will not distinguish mere preparation from 

attempting to do something. Something more is needed, and 

this is what the actus reus requirement is designed to 

provide. 

Secondly, the insistence that in addition to the 

actus reus of attempting to do Y there must be a require

ment that the agent have an intention to do Y (the core of 
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the mens rea requirement, it will be recalled) embodies 

another and more questionable assumption. The assumption 

is what I shall call the "separatist thesis" -- namely, 

that in the case of a criminal attempt, the act which 

goes beyond mere preparation can be picked out by an actus 

reus requirement which is logically independent of the 

fulfillment of the mens rea requirement. The question 

of the agent's having had an intention to do Y remains 

"open" after it is settled that he engaged in conduct 

which passed the point of merely preparing to Y; hence 

the need to insist, as part of the mens rea requirement, 

that the agent intend to do Y in addition to an actus reus 

requirement. It is, of course, inconsistent to adopt a 

Last Step test as an actus reus requirement and uphold the 

separatist thesis; for on the Last Step test, it will be 

recalled, if an agent has gone beyond the point of mere 

preparation, he has taken the last step along the road 

of his criminal intent -- and, hence, has a criminal 

intent. However, on the Dangerous Proximity and Unequivo-

cality tests , the actus reus requirement i_s logically 

independent of the fulfillment of the mens rea require

ment -- even though the Unequivocality test is designed 

to provide evidence that the intention exists and is 

defined in terms of providing such evidence. The ful

fillment of the actus reus requirement does not entail the 



fulfillment of any part of the mens rea requirement on the 

Unequivocality test; hence, it is still an open question 

whether an agent has the intention to do Y when he does an 

act which goes beyond mere preparation as understood by 

unequivocality standards. 

Now, a careful analysis of the conditions for 

attempting to do something which distinguish attempting 

from merely preparing will reveal that such conditions and 

the mens rea requirement are not, as the separatist thesis 

maintains, logically independent. From the fact that an 

agent has done an act which goes beyond mere preparation 

to do Y, it follows that he intends to do Y (or, rather, 

intended to do Y at the time of that act). Thus, the 

actus reus of attempting, viewed as the necessary condi

tions of attempting to do something which distinguish 

attempting from merely preparing, and the mens rea of 

attempting are essentially connected. In order to pick 

out the act which goes beyond mere preparation to do Y, it 

is necessary for an actus reus requirement to make refer

ence, either implicitly or explicitly, to the agent's 

intention to do Y; hence, in discussing the actus reus in 

this chapter, it will be necessary to consider something 

of the mens rea as well. 

The Last Step test requires us to consider whether 

or not an agent has done the last intended act "along the 



road of his criminal intent;" and, although it has its 

shortcomings, as we noted in the preceding chapter, it 

provides a fruitful point of departure here. For the 

agent's "road of criminal intent" seems to be important in 

determining whether or not he has progressed past the 

point of mere preparation. Perhaps the dividing line 

between preparatory and attempt behavior is to be found 

along this road, albeit at a point earlier than that 

picked out by the Last Step test. 

The "road of one's criminal intent" is, obviously, 

a metaphor. I will suggest, however, that it be regarded 

as standing for the (an) act or set of acts by which an 

agent intends to achieve his objective (or, do the thing 

he intends to do). Obviously, if his objective is not 

criminal, calling it the road of his criminal intent is a 

bit misguided. It is desirable to consider cases where 

what is intended is not a criminal offense, as one may 

still speak about attempting in such cases -- at least, 

as the word "attempting" is ordinarily used. So, an agent 

might attempt to bake someone a birthday cake even though 
% 

doing so is not a criminal offense. Fortunately, the 

analysis of attempting to do something advanced in this 

thesis will be perfectly applicable to cases of non

criminal attempt; further, the notion of the road of one's 

criminal intent will be elucidated in such a way that it, 
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too, is applicable to cases of non-criminal attempt. With 

this caveat in mind, perhaps I can be forgiven for occa

sionally speaking of the road of one's criminal intent, 

when I mean to include cases in which the intent is not 

criminal at all. 

For any but the simplest acts, like simple bodily 

movements, if one does the act, he does it by doing some

thing (else, perhaps). For example, one kills by shooting 

or stabbing or poisoning or by doing some other act with 

fatal consequences. One commits petty larceny by stealing 

someone's umbrella or shoplifting a nickel candy bar or 

by some other act of taking an item of little value that 

does not belong to one without consent of the owner and 

with the intention of keeping it. Even opening a door is 

done by doing something -- e.g., pulling on the door 

handle, triggering the electric eye with one's foot, etc. 

We might multiply examples indefinitely; almost any act 

with which we are ordinarily concerned (with the exception, 

perhaps, of simple bodily movements and some omissions, 

like a failure to make a bodily movement) and any act with 

which the criminal law is concerned is done by doing some 

(other) act(s). 

It should be noted that if bodily movements and 

failures to make bodily movements are not done by doing 

something, they can be ignored for our purposes. For they 

are, in general, an uninteresting class of acts from a 
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moral point of view. (It should be noted that other omis

sions may be done by doing something; for example, I can 

fail to fulfill a requirement for my degree by failing to 

file certain forms with the registrar and I can fail to 

observe safety standards by handling an electrical appli

ance with wet hands.) Except under extraordinary circum

stances, it is rarely one's duty, or a breach of one's 

duty, to raise an arm or to squeeze a finger (moreover, 

rarely morally right or wrong, etc.). Even if it should 

be true, as some philosophers maintain, that simple bodily 

movements like arm-raisings are identical with the more 

complex acts performed by doing them, like warnings or 

signallings, it is ordinarily only the acts performed by 

the simple bodily movements which are obligatory, morally 

wrong, and the like. Moral predicates, in other words, 

may be tied to acts under their more complex descriptions 

only. One may intend to do the latter acts by doing some

thing; they are the sorts of acts to which the considera

tions presented herein apply. 

Similarly, simple acts are of no great concern to 

the criminal law, from which the concept of attempting we 

are trying to analyze stems, in part. Except in extra

ordinary circumstances, it is not illegal to make bodily 

movements, such as raising one's arm. What is illegal are 

some of the acts which may be done by making bodily 
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movements, as in lewd and lascivious conduct. Of course, 

this state of affairs is entirely dependent upon the con

tingencies of legislation; and a radical change is not 

inconceivable. There may, however, be good reasons why in 

general it ought not to be simple acts that are criminal

ized. A liberal in the tradition of John Stuart Mill 

might persuasively argue that if an agent does not do 

something by doing a simple act, any harmful consequence 

of that simple act is too remote for him to be considered 

responsible for it. On the assumption that there must be 

an overriding reason (overriding, e.g., a right to non

interference) for extending the scope of the criminal law, 

it might be argued that there fails to be a justification 

for criminalizing such acts. At any rate, it is the com

plex acts., which are done by doing something, with which 

we are primarily concerned in discussions of trying and 

attempting, both within and without the criminal law. 

Returning to the discussion of the road of one's 

criminal intent, when an agent intends to do some act, Y, 

which he knows he must do by doing something (and we can 

assume that most agents know this about most acts), it is 

generally true that he intends to do Y by doing some par

ticular act, X, or set of acts. Of course, an agent may 

not yet have decided which road he will take to the object 

of his criminal intent. For example, D, hating P, may 
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intend to kill P by some means or other without having 

determined the means he will use. It is, however, plausi

ble to suppose that by the time D begins to attempt to 

kill P, he must have determined the means; for how else 

will he know what to do by way of the attempt? So, if we 

have an attempter, and he intends to do some act, Y, then 

he intends to do Y by some act, X, or some set of acts. 

The road of his criminal intent has now been replaced by 

the more precise notion of the act, X, or set of acts by 

which he intends to do Y. (In case there are alternate 

intended means, it might be better to say the notion is of 

an act or set of acts by which an agent intends to do some 

act, Y.) 

Perhaps, it might be suggested, the difference 

between merely preparing to do something and attempting to 

do it can be stated in this way. In the former case, the 

agent has not yet entered upon the road of his criminal 

intent and, in the latter case, he has. Put more precisely, 

the suggestion is that if one has performed an act of 

attempting to do Y, one has done some act (say, X), and he 

intended to Y by Xing; otherwise, he has merely prepared 

to Y at best. This suggestion at first blush looks prom

ising. In the case in which D shoots P, intending to kill 

him, but P does not die of his wounds, D plainly has 

attempted to kill P and, moreover, D did the act (shooting 

p) by which he intended to kill P. On the other hand, 



104 

D's loading his gun before he shot P was clearly only pre

paratory to killing P, and the suggested thesis reflects 

this; for D's loading his gun was not the act by which D 

intended to kill P. 

Now, consider the case in which Lucrezia intends 

to kill Rinaldo by the administration of ten successive 

doses of poison, jointly lethal but individually (and in 

less than ten doses) not. The effect of the poison is 

cumulative. Lucrezia administers nine doses — all but 

the last -- and then is discovered. It is plain, I think, 

that she has attempted to kill Rinaldo. She has not done 

all of the acts by which she intended to kill Rinaldo, 

however; for she has not administered the last dose. She 

has, on the other hand, done some (in fact, most) of a set 

of acts by which she intended to kill Rinaldo. To avoid 

the pitfalls of the Last Step test, it might be proposed 

that if an agent intends to do Y by a set of acts, he need 

only do some of the set to have passed the point of mere 

preparation. 

Ought we to say, however, that attempting to do Y 

entails doing just any subset of the set of acts by which 

one intends to do Y, or ought we to require that the agent 

do some large subset (i.e., most) of the intended acts, 

as Lucrezia, presumably, has, before he has left the realm 

of mere preparation? To the latter reply -- i.e., that an 
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agent has passed the point of mere preparation in the case 

in which he intends to do something by a set of acts only 

if he has done a large subset of that set -- there are 

two objections. First, there are obstacles to applying 

such a theory to particular cases, which arise from prob

lems of act description and act individuation. An example 

may suffice to indicate some of the problems involved. 

Lucrezia intends to kill Rinaldo by administering 

ten doses of poison and has administered six doses before 

she is discovered. Has she done a large subset of the set 

of intended acts? This depends upon what members we take 

the set of intended acts to contain and how we count acts. 

Most people would say that the set in question contains 

ten members: an act of administering one dose of poison, 

an act of administering another dose of poison, and so on 

up until and including an act of administering the tenth 

dose of poison. However, administering two successive 

doses of poison might be considered to be one act, as well 

as administering six successive doses of poison. Further, 

if administering six successive doses of poison can be 

counted as one act, perhaps the set of intended acts con

sists of five members: an act of administering six suc

cessive doses of poison, an act of administering another 

(single) dose, an act of administering yet another dose, 

and so on up until and including an act of administering 
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the last dose. Of this five-membered set, Lucrezia's 

administering six successive doses of poison (the act she 

performed) is not a large subset; for it constitutes only 

the first of five members of the set. 

What is at stake here is -- or has been defended 

as being, at any rate -- philosophically weighty, despite 

appearances to the contrary in the layman's eyes. It has 

seriously been maintained -- for example, by a group of 

philosophers known as radical multiplists -- that Lucrezia's 

administering six successive doses of poison is not the 

same act as her administering one dose and administering 

one more dose and administering yet another dose, and so 

on for a total of six such administrations. For radical 

multiplists identify acts just in case they are performed 

by the same agent at the same time and exemplify the same 

property; and one view of sameness of properties is that 

two expressions refer to the same property just in case 

they are synonymous."'" -The description of Lucrezia's act 

as administering one dose of poison, administering another, 

and so on (for six administrations) contains no expression 

which makes reference to the order of succession between 

the administrations; whereas "administering six successive 

doses of poison" obviously does. Radical multiplists would 

1. With some modification, this is the view held 
by Alvin I. Goldman in A Theory of Human Action (Englewood 
Cliffs, N.J., 1970). 
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claim that Lucrezia performed at least two distinct acts, 

each described by one of the two descriptions in question; 

and if this is true, it makes the task of deciding whether 

Lucrezia did a large subset of a set of intended acts 

quite difficult. For we shall have to decide which of her 

acts to take for the purpose of deciding whether or not she 

has passed the point of mere preparation. Moreover, we 

shall have to decide which intended set of acts to con

sider, as well, for this purpose -- the 10-membered set 

(composed of ten acts of administering single doses of 

poison), the 5-menibered set (composed of an act of admin

istering six successive doses of poison and four acts of 

administering single doses of poison), or the set with one 

member (administering ten successive doses of poison), to 

name a few. For these would all be different sets , on the 

radical multiplist view; and complications arise if it 

should turn out that all three sets are a set by which 

Lucrezia intended to kill Rinaldo. 

Now, the problems which grow out of issues raised 

in the philosophy of act individuation might, conceivably, 

be resolved or circumvented for our purposes in some way. 

There is, however, an additional and fatal objection to the 

theory that an agent who intends to do an act by a set of 

acts has passed the point of mere preparation only if he 

has done a large subset of the intended acts. The theory 

is false. It is not the number of acts an agent performs 
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relative to his intended course of action which determines 

whether he has passed the point of mere preparation. If 

he has begun the intended set, and so taken the first 

step along the road of his criminal intent, he has made 

some attempt to achieve his objective. This can be seen 

by considering the case in which Lucrezia intends to kill 

Rinaldo by administering ten successive doses of poison, 

administers the first, and then changes her mind. If one 

had to say something in mitigation of Lucrezia for having 

quit at such an early stage (suppose, for example, she is 

a government agent under an obligation to assassinate the 

crazed dictator Rinaldo), one would naturally say things 

like "Well, she did try, a bit, to kill him," or "She made 

some sort of attempt to kill him, at least." 

The "some" is an important qualification here; for 

most people are hesitant about saying of Lucrezia in this 

case that she made an attempt to kill Rinaldo, simpliciter. 

(They are not, it should be noted, hesitant about saying 

of Lucrezia at the time she is administering the dose of 

poison that she is presently attempting to kill Rinaldo, 

though some might say -- a view I do not endorse -- that 

this is to use "attempting" as broadly as "trying" might 

be used.) This is because, I suggest, most people recog

nize a distinction between what I shall call a full attempt 

and one which is only partial; and "Lucrezia made an 

attempt to kill Rinaldo" normally carries the implication 
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that the attempt was a full one. In order for an attempt 

to be a full one, more than the first step (even coupled 

with the requisite mens rea) is required. An attempt is a 

full one just in case the agent has done his best to do 

all the acts by which he intends to achieve his objective, 

given his circumstances and his beliefs; otherwise it is 

merely partial, if an attempt at all. "Given his beliefs" 

is an important qualification here. In impossibility 

cases, an agent may intend to do something by doing some

thing else -- say, kill P by putting arsenic into his 

tea -- be fully able to put arsenic into P's tea, and yet 

not be putting arsenic into P's tea when he is acting at 

all; for he may mistake his putting sugar into P's tea for 

putting arsenic into the tea. 

We might note here that trying hard ought not to 

be confused with making a full attempt. In the first 

place, one may have made a full attempt without putting 

into his trying any notable effort, as when an experienced 

flatterer attempts to please his hostess by complimenting 

her on her gown and succeeds. Second, one may put a 

notable effort into his trying but lose the nerve to con

tinue the effort before he has done all the acts by which 

he intends to achieve his objective; in which case, 

although he has tried hard (up to a point), he has not 

made a full attempt. 
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If an agent does every act by which he intends to 

do some act, Y -- i.e., traverses his road of criminal 

intent -- his attempt is a full one; since he has done 

his best to do all the intended acts which are his means 

for doing Y. If he fails to do every act by which he 

intends to do Y, however, whether he has made a full 

attempt or has made a partial attempt depends upon the 

reason he fails to do everything intended --as, I think, 

most people upon reflection would allow. This applies, it 

should be emphasized, both to the case in which Lucrezia, 

intending to kill by ten successive doses of poison, 

administers nine doses of poison, as well as the case in 

which she only administers one. So, if an agent does not 

do all the intended acts because he is apprehended, loses 

the means to continue, encounters insurmountable obstacles 

or what he believes to be insurmountable obstacles and the 

like, then he has still done his best, under the circum

stances and given his beliefs, to do all the intended acts. 

He has made a full attempt, too, no matter -- and this 

must be emphasized — how few members of a set of acts by 

which he intends to achieve his objective he has done. (A 

point the Last Step test ignores, it should be noted.) 

If, however, an agent abandons his venture, volun

tarily, because of timidity or promptings of conscience 

or even because he learns of facts which lead him to 

reevaluate or postpone (e.g., that P, whom he has been 
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poisoning, has not yet rewritten his will in the agent's 

favor), then his attempt, assuming he has done less than 

all of the intended acts, is only a partial one. Now, a 

partial attempt ought not to be confused with a half

hearted attempt; for the latter is an attempt during which 

an agent demonstrates a lack of enthusiasm or interest; 

and this need not be the case at all before he succumbs 

to, for example, promptings of conscience and quits. More

over, an agent may do all of the intended acts and so, 

make a full attempt, but do them half-heartedly; as when 

he finds it distasteful but necessary to engage in some 

criminal conduct or other. However, it must be kept in 

mind that a partial attempt is an attempt, nonetheless; 

notwithstanding the fact that, in a case in which Lucrezia 

administers only two of ten doses of poison and then loses 

her nerve, one might be inclined to answer the question 

"Did she attempt to kill?" by saying "Yes and no" (the 

"no" to rebut the implication that the attempt was a full 

one). Just as we can and do give up trying, so we can and 

do give up an attempt to do something. 

It should be noted that the Anglo-American criminal 

law, by and large, refuses to recognize voluntary abandon

ment as a defense to a charge of attempt."*" From a concep

tual point of view, we can see that such an approach is 

1. Williams, Criminal Law, 2nd, p. 620. (See 
note 2, page 4l.) 
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desirable if the intention is to criminalize everything 

that amounts to what would ordinarily be described as an 

attempt to do something, which something is itself a crimi

nal offense. (In the fifth chapter, the question of 

whether there is a justification for excusing voluntary 

abandonment cases from punishment will be considered.) 

For voluntary abandonment is consistent with an attempt --

provided that the abandonment occurs after the agent has 

passed the point of mere preparation, which point is logi

cally independent of abandonment. It is, moreover, 

logically independent of the likelihood of abandonment; 

as it is logically possible that an agent is likely to 

abandon his plans even though he has done the first of 

many intended acts. For this reason, another actus reus 

test sometimes employed in criminal attempt cases — the 

probable desistance test -- which holds that the point of 

mere preparation is passed only if the agent has reached 

a point where it is unlikely that he will voluntarily 

abandon his plans, is unsatisfactory.^ It attempts to 

analyze doing an act beyond the point of mere preparation 

in terms of what is, at best, a contingent connection 

between so acting and the likelihood one will abandon his 

venture. 

1. For cases in which the probable desistance 
test has been employed, see Model Penal Code Comments to 
Sec. 5«01i Tentative Draft 10, page 42, note 96. 
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It looks, therefore, as if an agent, who does at 

least one (i.e., any subset) of a set of acts by which he 

intends to achieve an objective or do some act, Y, has 

passed the point of mere preparation. However, even this 

claim must be qualified in the light of the fact that the 

phrase "intends to...by" has both a broad and a narrow 

use. It is sometimes used broadly to include anything an 

agent does intentionally and in order to attain his end; 

and in this use, it is useless for our purposes. The fol

lowing provides an illustration of this use. If an agent 

intends to kill P by a set of acts (say, administering ten 

doses of poison) and also intends to do certain preparatory 

acts (say, buying the poison) in order to kill P, one might 

say that he intends to kill P by buying the poison and 

administering ten doses of it. Obviously, when he has 

bought the poison, he has done one act in the latter set, 

but he has not yet crossed the line between mere prepara

tion and an attempt to kill P. In order to be an analysis 

of the conditions under which mere preparation becomes 

attempting, then, entry upon the road of one's criminal 

intent, interpreted as doing at least one of the acts by 

which one intends to achieve his objective, will have to 

make use of "intends to...by" more narrowly. 

Specifying the narrow use of this phrase will 

require some work. As a first step, we might note that 
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there seems to be something suspicious about saying of an 

agent, D, that he intends to kill P by administering 

poison to P and buying the poison. For D does not intend 

to kill P by buying the poison. He intends to kill P by 

administering the poison to P (or, by poisoning P), and 

his buying the poison seems to sneak into consideration 

almost as an aside. What I suggest is that, when "intends 

to...by" is used broadly to embrace a set of acts, it will 

be that some of the acts in the set are inessential in the 

set. For example, with respect to the case being con

sidered, D's buying the poison seems to be inessential in 

the set consisting of D's buying the poison and D's admin

istering ten doses of poison to P. Further, in the sug

gestion that, in order for an agent to have entered upon 

the road of his criminal intent, he must have done at 

least one of the acts by which he intended to achieve his 

objective, "intended to...by" must be used narrowly so 

that inessential acts are excluded from the set considered. 

Excluding inessential acts, however, turns out to be 

tricky. 

In the first place, there are cases in which an 

agent both believes he can do something by doing an act, 

X, and also by doing an act, Z, and for good measure 

intends to do them both. For example, D intends to turn 

on the light by flipping switch A and flipping switch B, 

even though he believes he could turn on the light by only 
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flipping one -- any one -- of the switches in question. 

Since he, nevertheless, intends to turn on the light by 

flipping switch A and flipping switch B, neither act of 

flipping a switch ought to be considered inessential to 

his intention. Second, there are cases in which an agent 

intends to do one thing by doing a second, intends to do 

the second thing by doing a third, and also intends to do 

the first thing by doing the third. (This need not always 

be the case, for "intends to...by" is not transitive. In 

particular, transitivity fails in the case in which the 

agent does not realize that by doing the third thing he 

would be doing the first.) For example, D intends to kill 

P by shooting him, intends to shoot P by pulling the 

trigger on a loaded gun, and, having realized the rela

tions between all three acts , intends to kill P by pulling 

the trigger on a loaded gun. In this case, one might say 

D intends to kill P by pulling the trigger of a loaded gun 

and shooting P, even though it is a bit redundant and the 

shooting will be done by pulling the trigger. As before, 

there is a set of acts by which D intends to kill P, 

neither of which ought to be considered inessential to 

his intention, yet of both it is true he intends to kill 

P by doing it. 

(We might note that an agent may intend to do an 

act by doing one act, X, or by doing another act, Z, being 

entirely indifferent as to which alternative he uses. For 
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simplicity's sake, this discussion ignores cases in which 

sentential connectives other than conjunction are embedded 

in a statement of an agent's intention to do one act by 

doing something else. So, for example, I am also ignoring 

the case in which an agent intends to do an act by Xing, 

but if, however, Xing fails to do the trick /or some other 

condition obtains7, then by Zing. In a genuine case of 

indifference to method, if an agent does any of the 

equally intended acts by which he intends, individually, 

to do Y, he can be considered to have entered upon the road 

of his criminal intent -- even though that road can be 

considered to have an access road. More precisely, if an 

agent intends to Y by Xing or Zing and has done what would 

amount to attempting to do Y by method X, we may treat the 

case as if he merely intended to do Y by Xing; and so, he 

has made an attempt to do Y. The case in which an agent 

intends to Y by Zing if a condition, C*, obtains will be 

taken up in the next chapter, after a brief discussion of 

conditional intentions.) 

In the light of these considerations, we may say 

the following. Where it is true that an agent intends to 

do Y by a set of acts, an act in the set seems to be 

inessential to his intention to do Y just in case it is 

not true that he intends to do Y by doing it and it is 

true that he intends to do Y by performing the set which 

remains when the act in question is removed from it. 
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"Intends to...by" is used narrowly just in case the set 

mentioned has no inessential members. In the case in 

which D intends to turn on the light by flipping switch A 

and flipping switch B, neither of D's flippings would be 

inessential in the set. For it is true that D intends to 

turn on the light by flipping switch A, and also true that 

D intends to turn on the light by flipping switch B, 

although neither statement exhausts his intention. 

Similarly, in the killing-shooting-pulling the 

trigger case above, it is true that D intends to kill P by 

shooting him and also true that D intends to kill P by 

pulling the trigger. So neither act is inessential. In 

the case in which D intends to kill P by poisoning him and 

also buys the poison in order to kill P, however, D's buy

ing the poison will be inessential in the set consisting 

of both acts. For it fits the analysis of inessentiality 

offered above. It is not true D intends to kill P by 

buying the poison and it is true he intends to kill P by 

administering the poison, which is the remainder of the 

set when D's buying the poison is excluded. So "intends 

to...by" will not be used narrowly in "D intends to kill P 

by buying the poison and administering it;" and we must 

insist on a narrow use. 

One further point, by way of refinement: Whether 

or not the phrase "intends to...by" is used narrowly, 

"intends to...by" and "does...by" statements may either 
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lay out an entire road of intent (in the case of "does... 

by" statements we should say "an entire road to a goal") 

or merely indicate some points along the way. When a 

statement of the form "D does an act, Y, by doing set S" 

lays out an entire road to the goal, it follows from the 

fact that the agent does the acts in set S, plus the fact 

that some conditions obtain, that he does the act, Y. 

(The set of conditions may be empty. An agent may assert 

a contradiction by asserting "All bachelors are married;" 

yet from the fact that he makes this assertion alone it 

follows that he asserts a contradiction.) 

However, there are constraints on the conditions. 

First, the fact that the agent does cotemporal and subse

quent acts must not be smuggled into consideration in the 

conditions in any way; otherwise, the statement "D kills P 

by buying the poison" will lay out an entire road, since 

the entailment may depend in part on the fact that subse

quently D administers the poison to P. Someone else's sub

sequent acts may be considered, however; when an agent, D, 

works to kill P through what is known in the criminal law 

as an innocent agent, a premise referring to the innocent 

agent's acts will be necessary to ensure the entailment of 

"D causes P's death." Second, the conditions cannot be 

such that it follows from them alone that the agent does Y; 

otherwise, the statement "D kills P by attending P's 

funeral" will lay out an entire road, since the entailment 
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may depend on a condition to the effect that D kills 

P. 

Third, disguised hypotheticals must be excluded 

from the conditions; otherwise, the statement "D kills P 

by buying the poison" will lay out an entire road, since 

the entailment may depend in part on the hypothetical that 

if he buys the poison then he kills P. However, the con

ditions may include the fact that some rule obtains, such 

as the rule that someone's swinging at and missing a 

pitch three times in a row when at bat in a game of base

ball counts as striking out. Such a rule might be put in 

the form of a hypothetical or considered a disguised hypo

thetical, but it ought not to be excluded. For it is plain 

someone may strike out by so missing pitches when at bat, 

and "He struck out by missing the pitch three times in a 

row when at bat" lays out an entire road to an agent's 

goal. Similarly, causal generalizations and statements of 

causal connection ought not to be excluded from the condi

tions, in spite of the possibility that they are disguised 

hypotheticals or can be given a hypothetical form. "If 

an agent puts a lit match to dry paper in the presence of 

oxygen, the paper will ignite" is an example of such a 

statement of causal connection; and clearly someone may 

ignite paper by putting a lit match to it. 

A statement of the form "D intends to do Y by 

doing S" will lay out a road of D's intent (and so, be 
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true) only if what D intends is that the relationship 

partly characterized above obtain between the set, S, and 

his doing act Y. So, for example, when we say that D 

intends to get to work by going from his house up Elm to 

the bridge, crossing the bridge, and travelling from the 

end of the bridge east on Main to his office, we use 

"intends to...by" to lay out an entire road of intent only 

if what we are claiming is the following: what D intends 

to be true is that his performing the acts in the set will 

entail, in conjunction, perhaps, with certain conditions 

of the sort mentioned above, that he gets to work. 

We may also say of D that he intends to get to work 

by crossing the bridge, without mention of his getting to 

the bridge and his going from the bridge to his office. 

In such a case, our statement merely picks out points 

along the road of intent. It does not follow that D gets 

to work from the fact that he crosses the bridge, even 

assuming conditions which meet the constraints laid out 

above. For the conditions must exclude the fact that the 

agent does subsequent acts; and a premise which refers in 

some way to the fact that D gets from the bridge to his 

office is necessary for the entailment to go through. An 

"intends to...by" statement which merely picks out points 

along the road of intent differs from one which lays out 

an entire road in omitting to mention some act subsequent 

to or cotemporal with the ones mentioned, the mention of 



which is necessary for the entailment to go through. Some

times the former "intends to...by" statement is all that 

is necessary to explain the way in which someone did or 

intends to do something, as when I tell you that I made 

the pie crust so flaky by chilling the shortening before I 

added it. Nevertheless, such an "intends to...by" state

ment is in some sense incomplete, if we assume that when 

someone does or intends to do one thing by doing another, 

the sort of entailment relation suggested for a statement 

laying out an entire road must hold. 

The point of this digression is to refine the sug

gestion about what makes an act inessential in a set of 

acts, relative to an intention to do something by doing 

some set of acts. An act will be inessential in a set of 

acts, S, relative to an intention, just in case it is false 

that the agent intends to achieve his objective by doing 

it, both when this statement is taken to lay out an entire 

road of intent and when it is taken as merely picking out 

points along the way; moreover, assuming it is true that 

the agent intends to achieve his objective by the set, S, 

it must be true that he intends to achieve it by S minus 

the act in question. So, for example, it is true that D 

intends to get to work by crossing the bridge, even though 

he intends to get to work by subsequent acts as well; 

hence, his crossing the bridge is not inessential in the 

set consisting of his going up Elm, crossing the bridge, 
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and going east on Main to the office. It should be 

recalled that in the case in which D intends, for good 

measure, to turn on the light by flipping switch A and by 

flipping switch B, even though he believes either act of 

flipping will turn on the light, neither act of flipping 

will be inessential. However, "D intends to turn on the 

light by flipping switch A," while true, meets the neces

sary condition for laying out an entire road of intent, 

even though it does not exhaust D's intention. What D 

intends is that from the fact that he flips switch A, plus 

the fact that certain causal laws obtain (and, perhaps, 

other conditions meeting the constraints outlined above), 

it will follow that he turns on the light -- without the 

assumption that he does any other cotemporal or subsequent 

act, like flipping switch B as well. 

In contrast, in the case in which D intends to 

kill P by administering poison to him and also buys poison 

in order to kill P, it is false that he intends to kill P 

by buying the poison. Not only does the statement fail to 

lay out an entire road of D's intent (i.e., interpreted as 

a statement which purports to lay out such a road, it is 

false), it also fails to pick out points along the way 

(i.e., when interpreted as so doing, it is also false), 

since this is done only by a true "intends to...by" state

ment. On the analysis of inessentiality offered above, in 
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a set by which he intends to kill P, D's buying the poison 

will be inessential. 

We may, perhaps, be in a position to justify the 

claim made earlier that "D's buying the poison" has a 

superfluous and surreptitious role in "D intends to kill P 

by buying the poison and administering it to P." When an 

agent intends to do an act, Y, by a set of acts, none of 

which are inessential in the set, then of each of these 

acts, the statement that D intends to do Y by doing it is 

true -- even though it may merely pick out a point along 

the road of his intent. Expanding one such statement by 

adding the names of other acts in the set may, if these 

acts are cotemporal or subsequent to the one originally 

chosen, result in an "intends to...by" statement which 

lays out an entire road of D's intent; but it does not 

change its truth value. When, on the other hand, an act 

in a set is inessential to an agent's intention to do Y, 

the statement that D intends to do Y by doing it is false. 

Expanding such a statement by adding the names of other 

acts in the set -- assvuning for the sake of argument that 

none of these are inessential -- changes the truth value 

of the "intends to...by" statement, as well as perhaps 

insuring that it lays out an entire road of D's intent. 

Hence the name "inessential acts." While it may in some 

sense be necessary to D's planned course of action that 

they be done (for example, D has no other way of getting 
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the poison than by purchasing it himself), in the state

ment that D intends to kill P by buying the poison and 

administering it to P, the reference to D's buying the 

poison is superfluous. 

To sum up our reflections so far: We have been 

considering the suggestion that an agent passes the point 

of mere preparation and begins an attempt only if he has 

entered upon the road of his criminal intent; and this 

will be true when he has done an act or at least one of a 

set of acts by which he intends to achieve his objective. 

The "intends to...by" here must be used narrowly -- that 

is, inessential acts must be excluded from consideration. 

So far, the suggestion looks promising. However, we must 

consider what entry upon the road of one's criminal intent 

amounts to in the following case. Suppose D intends to 

kill P by pulling the trigger of a loaded gun aimed at P 

and does some but not all of the pulling because a hero in 

the crowd sticks his finger in the trigger to prevent D 

from pulling it back all the way. This case is not so 

fanciful as it first might appear. There was some belief, 

at the time of Squeaky Fromme's attempted assassination 

of President Ford, that such a thing had occurred; so 

there might be a need to decide in such a case whether or 

not the agent has done enough to constitute a criminal 

attempt. Admittedly, such a case is unusual and has not, 

for this reason, received any attention from legal 
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theorists interested in the question of when a mere 

preparation becomes an attempt. 

It is unusual because in this case the agent 

intends to commit a crime by performing a simple act 

(pulling the trigger), akin to a bodily movement in that 

it may be simply and quickly performed; and such acts are 

rarely interfered with or halted when only partially per

formed. Nevertheless, as the example above illustrates, 

one might have a case in which the agent intends to do 

something criminal by a simple act only partially per

formed by him. Moreover, one might imagine other cases in 

which an agent begins but does not complete an act by 

which he intends to achieve his objective. If he has, 

nevertheless, entered upon the road of his criminal intent, 

it would be desirable to specify precisely in what way he 

has done so. 

Further, a very different sort of case might arise 

which will turn out to be amenable to treatment appropriate 

to the case in which an agent does not complete the act by 

which he intends to achieve his objective. Suppose D 

intends to kill P by administering successive doses of 

poison, however many it will take to kill P, but has no 

idea of how many this will be; and, therefore, there is no 

fixed set of acts of administering poison by which he 

intends to kill P. He is apprehended after administering 

a certain number -- say, three. Certainly, we want to be 
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able to say that D attempted to kill P. However, it is 

not true that D has performed at least one of a set of 

acts by which he intended to kill P. For there is no par

ticular set of acts of administering poison by which D 

intended to kill P -- not even among those sets of acts of 

administering poison which would have been effective. The 

reason is that in order for it to be true of any particu

lar set of acts of administering poison that D intended to 

kill P by doing it, that set would have had to have 

occurred to D somewhere along the line when he was forming 

his intentions in this case; and no particular set need 

have occurred to him in the case being considered. (At 

this point, it may be helpful to recall the discussion 

above, pages 5^-55) on the referential opacity of "inten

tion" sentences. The point was made there that from "D 

intends to kill by whatever set of acts of administering 

poison will work" and "Four acts of administering poison 

will work" it does not follow that D intends to kill by 

four acts of administering poison. A necessary condition 

for the latter to be true is that the possibility of 

killing by four acts of administering poison must have 

occurred to D somewhere along the line when he was forming 

his intentions.) 

It should be noted, too, that the case cannot be 

treated as one in which D intends to kill P by various 
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sets of acts of administering poison, between which he is 

indifferent. For in order for it to be the case that D 

intends to kill P by various means, those means must have 

occurred to him at least somewhere along the line and, 

some philosophers add, "under the description" (e.g., 

"administering four doses of poison") in question. 

(Someone might want to circumvent the worries I 

have been raising by saying of this case that D has plainly 

done an act of administering poison, and since it is true 

that he intends to kill P by administering poison, he has 

done an act by which he intends to kill P. However, this 

approach presents more problems than it avoids. "Admin-

istering poison" is a description of greater generality 

than "administering three doses of poison," in that more 

acts ·fit the former than the latter. If we are to deter-

mine whether an agent has passed the point of mere prepara

tion by considering his act under the most general 

description applicable to it, then in every case we 

consider the agent will have passed the point of mere 

preparation. For the most general description of anyone's 

act is "doing something;" and everyone who acts with an 

intention to do some act by doing some other act intends 

to do the former by doing something. If we do not select 

the most general description applicable, it is not at all 

clear what degree of generality should be required. Note 

that Sara's loading the gun can be described as Sara's 
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doing something with a gun, and it is true that Sara Jane 

Moore intended to kill President Ford by doing something 

with a gun; but if this is all she had done, she would 

not have attempted to kill President Ford.) 

It is plain that there is an attempt, both in the 

case in which the agent who does not know how many acts of 

administering poison it will take administers three doses 

of poison, and in the case in which D begins but does not 

complete the act of pulling back the trigger on a loaded 

gun aimed at President Ford. In both cases, the agent 

seems to have begun something by which he intended to 

achieve his objective -- in the former case, administering 

however many doses of poison would kill P, in the latter, 

pulling back the trigger. The key to such cases lies in 

the notion of beginning an act. Now, admittedly, it is 

sometimes most difficult to say when an act has begun. 

For example, it is not clear if shooting someone with a 

gun begins when one first pulls the trigger, or when one 

raises the gun to aim it, or does not begin until the gun 

actually discharges its bullet, or until the bullet finds 

its mark."'' These are dark waters, indeed, and ones we are 

entitled to ignore, for our purposes. The aim here is to 

try to use this notion to characterize the relationships 

1. Point made by Judith Jarvis Thomson in "The 
Time of a Killing," The Journal of Philosophy, LXVIII, 
No. 5 (March 1971), 124-b. 
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between partly pulling back on a trigger and pulling the 

trigger back, and between administering three doses of 

poison and administering however many doses of poison will 

kill P. To this task I now turn. 

Let us consider two relations: one, that of 

temporal equivalence to some more complex act, and the 

other that of being a temporal part of a more complex act. 

The first relation is one which sets of acts bear to an 

act more complex than any of its members; the second, one 

which an individual act may bear to a more complex act. 

It may, perhaps, be helpful to consider -- although philo

sophically controversial to hold -- the relation of tem

poral equivalence to be as follows. Acts, especially 

lengthy and complex ones, like administering enough suc

cessive doses of poison to kill someone, involve temporal 

steps of briefer included acts, which might individually 

be conceived of as parts of the lengthier whole. (For 

this reason, I refer to one of these briefer acts as a 

temporal part of the more complex act.) Temporal parts 

do not, however, literally compose such complex acts, in 

the sense that the complex acts can be reduced without 

remainder to its temporal parts. For it is not always 

possible to analyze a complex act into its temporal parts 

without remainder. For example, D's swinging once at a 

pitch when at bat, missing, swinging again and missing, 

swinging yet again and missing are temporal parts of D's 
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striking out; but we need to assume the rules of baseball 

before the former amount to (and entail) the latter. 

Moreover, it is implausible to treat the three swingings 

and missings and the rules of baseball as individually 

components of D's striking out. As Alvin Goldman has 

pointed out, acts "are not composed of rules, though the 

performance of them may presuppose rules. 

When the agent has performed all the steps which 

are temporal parts of a more complex act in the order which 

causal laws or logical relations dictate, he has performed 

the more complex act. Moreover, in some cases, one must 

perform just those briefer acts in just that order to per

form an act of the more complex type, but this is not 

necessary in order to be a temporal equivalence set. For 

example, one must administer one dose of poison and then 

administer another to administer two successive doses of 

poison. A set of briefer acts of the sort I have described 

would bear the relation of temporal equivalence to the more 

complex act. 

More precisely, a set of briefer acts with more 

than one member (a set may consist of just one member, and 

I wish to exclude this case) performed in an order bears 

the relation of temporal equivalence to a more complex act 

1. Goldman, A Theory of Human Action, p. 39* 
(See footnote 1, page 106 , supra.) 
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when the set begins at the time the more complex act 

begins, ends when the more complex act ends, and it is 

not true of any of the briefer acts that the more complex 

act are performed while also performing the simpler act."'" 

The last requirement precludes D's wiggling his toes from 

being a temporal part of D's strumming his guitar, if it 

is true D strums the guitar while also wiggling his toes 

for some brief period during the guitar-strumming. Each 

member of the set must be briefer than the more complex 

act, and the acts performed in a certain order. Moreover, 

a certain entailment relation must hold between the fact 

that the briefer acts are performed in this order and the 

fact that an agent performs the more complex act; in par

ticular, from the fact that an agent performs the set, 

plus perhaps the fact that certain conditions obtain, it 

follows that he performs the more complex act. As before, 

there need be no conditions in an individual case; from 

the fact, for example, that an agent administers one dose 

of poison and administers another it follows straightaway 

that he administers two doses of poison. Also as before, 

the conditions may not include disguised hypotheticals --

with the exception of the fact that certain rules obtain 

or that certain causal connections hold -- nor must 

1. Here I follow a suggestion by Goldman, 
pp. 21-2. 



132 

consideration of any of the agent's acts which occur dur

ing the time he does the set of briefer acts be smuggled 

into the conditions in any way. As before, too, it is 

necessary that from the fact that the conditions alone 

obtain it does not follow that the agent performs the more 

complex act -- although there may be enough in the other 

provisions to rectify any undesirable consequences of 

ignoring this requirement. 

A briefer act will be a temporal part of a more 

complex act just in case there is some temporal equivalence 

set of which it is a member. An act an agent has per

formed may be a temporal part of a more complex act even 

if the agent has not completed that more complex act. It 

should be noted, however, he will at least have begun the 

more complex act; if not, it would not be true that his 

temporal part begins when the more complex act begins. 

Hence, the notions of temporal equivalence set and tem

poral parts provide a framework for discussing cases in 

which an agent begins an act, like pulling back the 

trigger of a gun or administering enough doses of poison 

to kill, and never completes it. In such cases, there 

will be a set of acts which the agent might have performed, 

which set contains the acts he did perform as members, 

such that the set would be temporally equivalent to his 

doing the more complex act. (There will generally be 

more than one such set, at least on some theories of act 
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individuation.) So, for example, Wolfgang may begin to 

play a C-scale, play middle C, play D above middle C, 

play E above D, and then be prevented from finishing by 

an irate music hater. Nevertheless, Wolfgang's playing C, 

his playing D, and his playing E will all be temporal 

parts of his playing the C-scale, an act he did not com

plete. 

Before going further, there is an objection to 

the theory of temporal equivalence sets and temporal parts 

which must be considered. It goes as follows. If involved 

in even short and simple acts are lesser included acts of 

minute duration -- and nothing in the analysis of temporal 

parts precludes me from saying that there are -- then such 

simple and short acts as raising one's arm (which is 

Wittgenstein's paradigm example of an act) or squeezing 

one's finger around a trigger will themselves have temporal 

parts. However, these are acts we seem to be able to per

form all at once -- as a whole, as it were. We ordinarily 

do not conceive of them as involving a set of even briefer 

and simpler acts done successively. It is hard to con

ceive of them as having parts. In contrast, a lengthy and 

intuitively more complex act like administering ten suc

cessive doses of poison readily lends itself to being seen 

as involving a set of simpler acts , which can be called 

its temporal parts. The discussion of temporal equiva

lence sets and temporal parts does not allow for this 
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difference as perceived by common sense. Perhaps there is 

something wrong with the notions in the first place. 

The reply to this objection is that it does not 

follow there is anything fundamentally misguided about the 

notions of temporal equivalence sets or temporal parts. 

We can distinguish intuitively simple acts from more com

plex acts in ways other than the having or not having of 

temporal parts, and so admit the presence of temporal parts 

in both sorts of acts. Some philosophers, for example, 

distinguish simple acts like raising one's arm from more 

complex ones like administering ten doses of poison by 

claiming that the former are not done by doing something 

and the latter are. (This makes contradicting oneself and 

even opening a door a complex act.) Alternately, one might 

hold that in the case of simple acts, although they have 

temporal parts, the agent is generally unaware of the 

parts or of performing them successively; whereas acts 

are regarded as more or less complex in proportion to how 

common the agent awareness is of the steps performed (or, 

perhaps, in proportion to how noteworthy we regard the 

temporal parts). Finally, it is possible that some simple 

acts will not have temporal parts, for the reason that 

anything of briefer duration cannot be considered one of 

the agent's acts. This is perfectly consistent with the 

analysis of temporal parts given above; for a necessary 

condition of being a temporal part is that something be 
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the agent's act. Nothing in the analysis of temporal 

parts commits me to saying that all acts, no matter how 

brief or intuitively simple they appear, may be found to 

have still briefer acts as their temporal parts. 

Returning to the main discussion, we are now in a 

position to spell out precisely what entry upon the road 

of one's criminal intent might amount to in the case in 

which an agent begins but does not complete an act by 

which he intends to achieve his objective. It amounts to 

doing at least one temporal part of the act in question 

(which act will be, relative to the temporal part, more 

complex). It is not necessary that the temporal part(s) 

an agent performs be something he intends to achieve his 

objective by doing; and, thus, there is no necessity that 

he conceive of act X, by which he intends to do Y, as 

being divisible into or involving temporal parts , some of 

which are the acts he does perform. Hence, what we found 

initially troublesome in the case in which the agent 

intends to kill P by administering however many doses of 

poison will be lethal -- namely, the fact that no particu

lar set of acts of administering poison need have occurred 

to him -- need not trouble us, after all. For the agent's 

administering three doses of poison -- what we supposed 

him to have done (which, for the sake of simplicity, I 

shall speak of here as one act) -- constitutes one or more 

temporal parts of administering however many doses of 
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poison would be lethal; and this is all that is necessary 

in order for him to have entered upon the road of his 

criminal intent. Similarly, it need not trouble us that 

Squeaky Fromme did not consider that pulling back the 

trigger of a loaded gun involves a succession of still 

briefer acts. If she did at least one of these — that 

is, pull the trigger back at least part of the way --

her pulling it back this far constituted entry upon the 

road of her criminal intent. In both cases, we can 

account for the agent having passed the point of mere 

preparation. 

Along the same lines, one might have a case in 

which the agent intends to achieve his objective by per

forming a set of acts and only begins, but does not com

plete , the first member of the set. Entry upon the road 

of his criminal intent can again be characterized in terms 

of temporal parts. He will have entered upon the road of 

his criminal intent if he has done at least one temporal 

part of a member of this set. So, for example, if D 

intends to burglarize P's house by breaking into it, 

entering, and stealing P's television, and D has gone so 

far as to pick the lock on P's door when stopped by the 

police, he will have passed the point of mere preparation. 

For D's picking P's lock will be a temporal part of D's 

breaking into P's house; it might be followed, for example, 

by D's opening the door. 
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We have certainly gone a long way in defending 

the adequacy of the suggestion that an agent has passed 

the point of mere preparation only if he has entered upon 

the road of his criminal intent. We have also made strides 

toward clarifying the conditions under which someone enters 

upon the road of his criminal intent. It might be helpful 

here to pause a bit and consider what is the intuitive 

idea about attempting which underlies the suggestion. 

That idea seems to be that an agent does not attempt to do 

something until he has at least begun the act -- or one 

of them — by which he intends to achieve his objective. 

If he has completed the act, or one of the acts, by which 

he intends to achieve his objective, there is no need to 

invoke the notion of temporal parts in characterizing pre

cisely to what his entry upon the road of his criminal 

intent amounts. Otherwise, if he has begun such an act, 

he has done at least one temporal part of such an act. 

Invoking the notion of temporal parts here, even though 

this notion depends in part on an understanding of what it 

is to begin an act, is helpful in at least one important 

respect. In order to have made an attempt to do something, 

it is clear that an agent must have performed (and this 

entails completed) some act or other; and, in such cases, 

it is true ex hypothesi that he has not completed the act 

by which he intended to achieve his objective. The theory 

of temporal parts (all of which individually are acts, it 
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must be recalled) helps to clarify the nature of the rela

tionship between the act the agent performed and the one 

by which he intended to achieve his objective, in a way 

in which a vague appeal to beginning an act alone cannot 

do. 

Thus interpreted, the suggestion that an agent has 

passed the point of mere preparation only if he has 

entered upon the road of his criminal intent embraces the 

assumption, urged by McCormick and Thalberg, that the line 

between preparing and attempting is intimately connected 

with the initiation of an action.However, in contrast 

to McCormick and Thalberg's view, it need not be the ini

tiation of the act which is being attempted itself. It 

will often be true that an agent has not begun attempting 

to do Y until he begins Ying; it will be true, that is, 

whenever the agent intends to do Y by some act which he 

performs cotemporally with the Ying, and begins to do that 

act (e.g., begins to contradict himself as he begins to 

assert that A and not A). It is interesting to note that 

at least one judge -- the trial judge in Rex v. Osborn --

has suggested that this is always the case: 

1. Suzanne McCormick and Irving Thalberg, "Try
ing," Dialogue, VI, No. 1 (1967)5 29-46. They make this 
claim about what they call "one species" of trying, 
namely initiatory trying. 
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. . ./~T7he proper definition of an attempt is 
when a man commences to do the very thing, begins 
to do the very thing and tries to finish it, or 
begins to try to finish it, and then either stops 
because he changes his mind afterwards or is pre
vented afterwards, or finds that he cannot do it.l 

When, however, D is crossing the bridge on his way 

to the office, he may be doing one of a set of acts by 

which he intends to get to the office, and he is clearly 

presently going to the office; but it might, perhaps, be 

2 
false to say he is presently getting to work. In which 

case, he will have crossed the point of mere preparation 

without having yet begun the act (getting to work) which 

he is presently attempting. 

It is now time to admit that the suggestion about 

the necessary condition for passing the point of mere 

preparation which I have been at pains to elucidate in a 

defensible form must be rejected as inadequate. For in 

impossibility cases, as a moment's reflection will reveal, 

an agent may not have beg-un any act by which he intends to 

achieve his objective (although he may think he has); and 

so, the suggestion that the point of mere preparation is 

passed only if the agent has at least begun to do an act 

(or one of a set of acts) by which he intends to achieve 

his objective will exclude such cases. For reasons given 

1. See note 1, page 42, supra, for citation. 

2. Suggested by Thomson, "The Time of a Killing," 
126. 
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in the preceding chapter, this is a fatal weakness in any-

purported actus reus test. On behalf of the "entry upon 

the road of one's criminal attempt" approach, however, it 

must be pointed out that it handles some factual impossi

bility cases quite nicely. Consider the case in which D 

intends to kill P by uttering voodoo incantations and 

utters these incantations. The case is an impossibility 

case because, as the reader will recall, an impossibility 

case is one in which there is no possibility of achieving 

the end sought under the circumstances in which the agent 

acts and by the means he adopts. When D utters the incan

tations, he has done the act by which he intends to kill P-; 

and so, has entered upon the road of his criminal intent --

notwithstanding the fact that it is impossible for him to 

kill P in this way. 

The suggestion that he has, therefore, passed the 

point of mere preparation accords with what common sense 

would say in the case; for plainly D has attempted to kill 

P, albeit by absurd means. Moreover, no mens rea cases --

which, it will be recalled, are cases in which what the 

agent intends to do does not amount to a criminal 

offense -- can be dealt with handily on the "entry upon 

the road of one's criminal intent" approach. Outside of 

the law, we might think of a no mens rea case with respect 

to doing some act, Y, as a case in which the agent does 

not intend to do Y; no mens rea will have to be regarded 
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as relative to the act purportedly attempted. If an agent 

does not intend to do Y, it is plain he cannot intend to 

do Y by doing some act or set of acts. Such cases fail 

to be ones in which an agent has entered upon the road of 

his intent to do the act in question (and so, will fail 

to be attempts to do Y, as they should), for the reason 

that there is nothing that counts as the road of intent to 

do the act in question. 

Finally, some additional legal impossibility cases 

may be dealt with in terms of entry upon the road of the 

agent's criminal intent. If Mr. Law intends to hunt out 

of season by hunting on October 15th, and goes hunting on 

October 15th, he has done the act by which he intended to 

hunt out of season -- notwithstanding the fact that, since 

he is mistaken about the dates during which hunting is 

illegal, it is impossible for him to hunt illegally by 

hunting on October 15th. (The discussion of the Mr. Law 

case in the second chapter, page 3^j should be recalled.) 

Thus, the suggestion that one passes the point of mere 

preparation only if he has at least begun an act (or one 

of a set of acts) by which he intends to achieve his ob

jective cannot be faulted for excluding impossibility 

cases altogether. 

There are, however, impossibility cases in which 

the agent has passed the point of mere preparation, yet 

has not entered upon the road of his criminal intent. 
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Consider the case in which Lucrezia, intending to kill 

Rinaldo by putting poison into his tea, puts sugar into 

Rinaldo's tea in the mistaken belief that it is arsenic. 

It is plain that she has passed the point of mere prepara

tion to kill Rinaldo. Someone who has a certain theory 

of act individuation might wish to hold that even in such 

a case Lucrezia has entered upon the road of her criminal 

intent; for he might want to claim that she has done an 

act by which she intended to kill Rinaldo, even if she has 

not done all the acts by which she intended to kill him 

In particular, he might say, while it is true that she 

intended to kill Rinaldo by an act she did not perform 

(namely, putting poison into his tea), it is also true 

that she intended to kill Rinaldo by putting the white 

substance in the canister into the tea; and she did an 

act of just the latter type when she put sugar (which was 

white and in the canister in question) into Rinaldo's tea. 

We must consider if such a reply saves the "entry upon the 

road of one's criminal intent" approach. 

Rather than attack the theory of act individuation 

which underlies the suggestion, I will begin a reply by 

noting that the definite description "the white substance 

(in the canister)" is ambiguous. I will suggest that in 

both senses in which it is true that Lucrezia did an act 

of putting the white substance in the canister into the 

tea, it is false that she intended to kill Rinaldo by so 
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doing. Hence, it is false that she did an act by which 

she intended to kill Rinaldo. 

Keith Donnellan has suggested a distinction 

between two functions of the definite description. 

According to Donnellan, a definite description is used 

referentially just in case it is used to refer to some

thing -- i.e., used to enable one's audience to pick out 

whom or what one is talking about -- and states something 

about that person or thing."'" According to Donnellan 

(page 285): ".../~in7 the referential use the definite 

description is merely one tool for doing a certain job --

calling attention to a person or thing -- and in general 

any other device for doing the same job, another descrip

tion or a name, would do as well." A definite description 

is used attributively in an assertion when that assertion 

"states something about whoever or whatever is the so-and-

so" (page 285)• 

To find out how a definite description is being 

used, I assume, it is most useful to put some questions to 

the speaker; for descriptions are not used referentially 

or attributively per se, but only as the speaker intends 

them to be used. However, we have no speaker for the claim 

that Lucrezia intended to kill Rinaldo by putting the white 

substance in the canister into the tea. The best thing to 

1. "Reference and Definite Descriptions," The 
Philosophical Review, LXXV, No. 3 (1966), 28l -3o4. 
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do, therefore, would be to consider what would be said by 

making this claim, on either use of the definite descrip

tion in question. 

If "the white substance" is being used referen-

tially, then the claim amounts to the claim that Luzrezia 

intended to kill Rinaldo by putting sugar into the tea; 

since the white substance in question happens to be sugar. 

However, it is not true that Lucrezia intended to kill 

Rinaldo by putting sugar into his tea -- as she might have 

intended, for example, if she believed Rinaldo to be a 

severe diabetic. It is true Lucrezia believed the sugar 

to be arsenic and also true she intended to kill Rinaldo 

by putting a (particular) white substance (namely, arsenic) 

into his tea; but this does not entail that she intended 

to kill him by putting the white substance she took to be 

arsenic (namely, sugar) into his tea. In short, taking 

"the white substance" to be used referentially, Lucrezia 

did not intend to kill Rinaldo by putting the white sub

stance (in the canister) into his tea. It ought to be 

noted that she did not intend to put the white substance 

(namely, sugar) into his tea, either. "Intention" sen

tences, it will be recalled, are referentially opaque; and 

if Lucrezia does not believe, in the sense of having it 

cross her mind, that the white substance she is putting 

into Rinaldo's tea is or may be sugar, she does not intend 

to put sugar -- that is, that substance -- into his tea. 
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If "the white substance" is being used attribu

tively, then the claim in question amounts to the claim 

that Lucrezia intended to kill Rinaldo by putting the 

white substance — whatever it was — into his tea. 

Again, this is false; even though she did put the white 

substance -- whatever it was -- into his tea. Indeed, it 

would be patently absurd to have such an intention; unless, 

for example, one believed that, whatever the substance was, 

putting it into the tea would kill Rinaldo, because he 

would die of the shock of learning that his tea had been 

adulterated by something white. The only condition under 

which the statement "Lucrezia intended to kill Rinaldo by 

putting the white substance in the canister into his tea" 

would be true is when "the white substance" refers to 

arsenic; but, under the facts in question, it clearly does 

not. (For simplicity's sake, I am ignoring the fact that 

it is also true Lucrezia intended to kill Rinaldo by 

putting the white substance into his tea provided that 

substance was arsenic. If an act is referred to by 

"putting the white substance into his tea provided that 

substance is arsenic," it is doubtful that Lucrezia can be 

said to have performed this act in our hypothetical, since 

the condition is unmet.) 

In short, it is not true that Lucrezia intended to 

kill Rinaldo by putting the white substance (in the can

ister) into his tea, on either the referential reading of 
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the embedded definite description or the attributive 

reading. Donnellan does not explicitly claim that the two 

uses of the definite description exhaust the possibilities, 

but on the assumption that they do, it turns out that by 

putting the white substance into the tea, Lucrezia has not 

done an act by which.she intended to kill Rinaldo. 

If it were suggested that Lucrezia intended to 

kill Rinaldo by putting ja white substance into his tea 

(substituting an indefinite description for the definite 

description), the reply would proceed along similar lines; 

and so I will only briefly sketch how I think it would go. 

If the suggestion amounts to the claim that Lucrezia in

tended to kill by administering any white substance, this 

is false; and although she did intend to kill by admin

istering a particular white substance, namely arsenic, that 

is not the white substance which she did, in fact, admin

ister. In short, it looks as if the suggestion that a 

necessary condition of attempting is entry upon the road 

of one's criminal intent must be abandoned; for there is 

no such entry in an impossibility case like the one we 

have just considered, where the agent may, nevertheless, 

be attempting to achieve his objective. 

Now, what is characteristic of impossibility cases 

in which the agent has not entered upon the road of his 

criminal intent, I suggest, is that he takes himself to be 

doing something which, if he were doing it, would 
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constitute entry upon the road of his criminal intent in 

at least one of the ways specified above. Hence, the pro

longed discussion about the conditions under which someone 

might be said to have entered upon the road of his criminal 

intent turns out to be important and worth the amount of 

space devoted to it, even when impossibility cases are 

considered. I do not intend to prove the claim about 

impossibility cases; but I hope to make it convincing by-

considering a number of examples, to which I now turn. 

In the case considered immediately above, although 

Lucrezia did not put arsenic into Rinaldo1s tea, she took 

herself (at the time she was acting) to be doing so in 

putting sugar into his tea; and, since she intended to 

kill Rinaldo by putting arsenic into his tea, it follows 

that she took herself to be doing something which would 

have constituted, if she were doing it, entry upon the 

road of her criminal intent. Other impossibility cases 

might be handled in a similar way. We might say of the 

defendant who shoots into P's bedroom, intending to kill 

P as he lies asleep in his bed and mistakenly believing 

that P lies within (the facts of State v. Mitchell, dis

cussed in the preceding chapter, page 3^), that D takes 

himself to be doing an act (namely, shooting P) by which 

he intends to kill P -- and so, takes himself to be doing 

something which would, if he were doing it, constitute 

entry upon the road of his criminal intent. Similarly, 
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we might say that the defendant who gets P to swear falsely 

to a fact which he mistakenly believes to be material to a 

court proceeding, intending thereby to suborn perjury, 

(the facts of People v. Teal, a legal impossibility case, 

discussed above, page 34) takes himself to be doing an act 

(namely, getting P to swear falsely to a fact which is 

material to the proceeding) which would, if he were doing 

it, constitute entry upon the road of his criminal intent. 

Alternately, we might prefer to say that D has entered 

upon the road of his criminal intent in getting P to swear 

falsely to fact A; but that, under the circumstances, it 

is impossible to suborn perjury by getting P to swear 

falsely to fact A. There is no need, for our purposes, to 

decide between these approaches; but it should be noted 

that no such choice is available for the case in which 

Lucrezia administers sugar instead of arsenic. 

The discussion has proceeded to a point where the 

long-sought necessary condition of attempting to do some

thing can be suggested. It is as follows: either the 

agent has entered upon the road of his criminal intent or 

he takes himself, in doing some act, to have done something 

which, had he done it, would have constituted entry upon 

the road of his criminal intent. It is worthwhile to sum

marize the ways in which an agent can be said to have 

entered upon the road of his criminal intent to do Y: 

first, by doing an act by which he intends to do Y; 
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second, by doing at least one act in a set of acts, which 

contains no inessential members, by which he intends to 

do Y; third, by doing at least one temporal part of an act 

by which he intends to do Y; fourth, by doing at least one 

temporal part of an act in a set of acts, which contains 

no inessential members, by which he intends to do Y. The 

condition which results when these points are arranged in 

proper order I shall call Condition One of attempting to 

do something. Before Condition One is fulfilled, an agent 

may be preparing to do Y or doing some other act pre

liminary to doing Y, but he cannot be attempting to do Y. 

Moreover, once Condition One has been fulfilled, the agent 

has passed the point of mere preparation. In Condition 

One, then, we have found the ideal actus reus requirement 

for criminal attempts -- assuming, of course, the ideal 

requirement is to provide the conditions under which 

merely preparatory behavior ceases and acts "go beyond 

mere preparation." 

As I have stressed, however, Condition One turns 

out to make reference to the agent's intention to do the 

act attempted; more specifically, it makes reference to 

his intention to do the act attempted by doing some act or 

set of acts. It follows that an actus reus requirement 

for criminal attempts which correctly identifies the condi

tions under which the point of mere preparation is passed 

is not independent of the traditional mens rea requirement 
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for criminal attempts. For if Condition One is satisfied, 

it follows that the agent intends to do Y; and, assuming 

doing Y is a criminal offense, the mens rea condition will 

largely be met. (What remains is that the intention be 

purposive -- or, an intention "strictly speaking" -- as 

will be made clear in the next chapter; and that it accom

pany the act.) So the actus reus requirement for criminal 

attempts, understood correctly, seems to have the core of 

the traditional mens rea requirement built into it. 

It should be noted that Condition One is not 

restricted to cases in which the agent fails to achieve 

his objective. Clearly, if an agent has succeeded in 

achieving his objective in the way intended, he will have 

done the act or all the acts by which he intended to 

achieve it; and, hence, Condition One will be met. Entry 

upon the road of one's criminal intent is a minimum; tra

versing the road and succeeding is not precluded. It is 

desirable, moreover, for an analysis of attempting to do 

something to include cases in which the agent succeeds --

in spite of the fact that in many jurisdictions there must 

be failure before a charge of criminal attempt can be made. 

The topic of this discussion is the concept of attempting 

to do something; and it is logically possible to succeed 

and yet have attempted to do what one succeeded in doing. 

"Last Saturday I attempted the nine-foot high jump for the 

first time and made it" is not a contradiction; nor did 
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the Wright brothers fail to attempt a flight at Kitty-

Hawk, even though they were successful. It should also be 

noted that although Condition One is written, in part, in 

terms of what the agent intends to achieve his objective 

by doing, it cannot be considered -- as can the Unequivo-

cality test -- merely a device for insuring that the mens 

rea requirement is met. It insures that an act is done 

which, moreover, has a certain relationship to what one 

intends to achieve his objective by doing; not any act 

performed, coupled with a criminal intention, will do. 

In closing, it will be instructive to briefly com

pare Condition One with the traditional actus reus tests 

examined in the preceding chapter. Condition One, it is 

worth repeating, has the advantage of treating Lucrezia's 

administering all but the last of a set of intended admin

istrations of poison as an act beyond the point of mere 

preparation; and this is something the Last Step test, as 

the discussion in the preceding chapter makes clear, fails 

to do. Moreover, in the case in which D, intending to 

kill P by administering a lethal dose of arsenic to P's 

food, spoons out a less than lethal dose from a container 

of arsenic before him, believing it to be lethal, he 

will have passed the point of mere preparation on Con

dition One. For he will have taken himself to have done 

something (namely, spoon out a lethal dose of arsenic) 
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which, if he had done it, would have constituted entry 

upon the road of his criminal intent, in the way in which 

we have interpreted this phrase. In contrast, the Last 

Step test was criticized above (pages 38-39) for its 

failure to treat the case as one in which the act goes 

beyond the point of mere preparation. 

Similarly, Condition One is free of the limita

tions of the Dangerous Proximity test, as noted in the 

preceding chapter. The merely preparatory act of clearing 

one's throat before uttering a libelous accusation is 

treated as merely preparatory (to the libel) on Condition 

One, since presumably the agent does not intend to libel 

someone merely by clearing his throat or by any set of 

acts which has clearing his throat as an essential member. 

In contrast, it will be recalled, clearing one's throat 

will be counted on the Dangerous Proximity test as beyond 

the point of mere preparation whenever it is sufficiently 

close in time and location to the uttering of the accusa

tion by which the agent intends to libel someone. It 

follows, too, from Condition One that if D intends to kill 

P by administering ten doses of poison and administers only 

the first few before the police intervene, he has passed 

the point of mere preparation; for he has entered upon the 

road of his criminal intent. One of the limitations of 

the Dangerous Proximity test, it will be recalled, was its 

failure to classify such a case as an attempt. 
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Even cases of doing the wrong thing altogether, 

which the Dangerous Proximity test also mishandles, may 

qualify on Condition One as ones in which the point of 

mere preparation has been passed. Let us recall the case 

of the agent who uses elaborate maneuvers to climb Moun

tain H in the mistaken belief that he is climbing 

Mountain G. Such an agent takes himself to be doing 

something which would, if he were doing it, constitute 

entry upon the road of his criminal intent; and so, 

although he has done the wrong thing altogether, his acts 

go beyond the point of mere preparation on Condition One. 

In like manner, if D puts sugar into Auntie's tea in the 

mistaken belief that he is putting arsenic into her tea 

and with the intention of killing Auntie thereby, his act 

will count as beyond the point of mere preparation on 

Condition One. The Dangerous Proximity test, it will be 

recalled, fails to treat such an act as beyond the point 

of mere preparation. 

Finally, Condition One avoids the major shortcoming 

of the Unequivocality test, to which we drew attention in 

the preceding chapter. In particular, it is flexible 

enough to treat some apparently innocuous acts (e.g., 

spooning sugar into P's tea in the mistaken belief that it 

is arsenic) as acts which go beyond the point of mere 

preparation -- something it is impossible to do on the 

Unequivocality approach, as traditionally elucidated. On 
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the whole, then, Condition One appears to meet one of the 

constraints on an adequate theory of attempting -- namely, 

it treats clear cases of attempting to do something as 

clear cases of attempting. It provides, however, only 

part of an adequate analysis of attempting at best; for 

it provides necessary but not sufficient conditions for an 

agent to be attempting to do something by an act he per

forms . 

In the light of the discussion about the relation

ship between Condition One and the traditional mens rea 

requirement for criminal attempt, this remark calls for 

amplification. As we have seen, when consideration is 

restricted to those cases in which, according to Condi

tion One, an agent has passed the point of mere prepara

tion with respect to some criminal objective, it follows 

from the fact that Condition One is satisfied that the 

agent has a criminal intention -- and so, that the core of 

the traditional mens rea requirement for criminal attempt 

(namely, a "specific intent" to do something which is a 

criminal offense) is met. However, there is more to 

attempting than is captured by Condition One. The fol

lowing hypothetical by Roderick Chisholm neatly illustrates 

the point: "Suppose a man believes that if he kills his 

uncle he will inherit a fortune /and so, intends to bring 

about his inheriting a fortune by killing his uncle7; 

this belief and desire may agitate him and cause him 
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to drive in such a way that he accidentally kills his 

uncle 

In such a case, the agent has done an act, namely 

killing his uncle, by which he intends to bring about his 

inheriting a fortune; but it is also clear that by killing 

his uncle, he is not attempting to bring about his 

inheriting a fortune. One reason why the agent is not, 

by killing his uncle, attempting to bring about his 

inheriting a fortune is that his killing his uncle is 

accidental; moreover, it is not performed with the inten

tion of bringing about his inheriting a fortune. 

It would seem, therefore, that at least something 

else must be added to Condition One in order to complete 

the analysis of attempting; and what needs to be added 

would appear to belong to the sphere of the mens rea, 

insofar as it must entail that the act which constitutes 

an agent1s attempt to do something must be done with a 

certain ultimate intention. The next chapter is devoted 

to the articulation of this and other missing conditions 

of attempting, and an examination of issues surrounding 

what might be considered to be the sphere of the mens rea 

of attempting. 

1. R. M. Chisholm, "The Descriptive Element in 
the Concept of Action," The Journal of Philosophy, LXI, 
No. 20 (1964), 6l6. 



CHAPTER 4 

MENS REA 

The argument at the close of the preceding chapter 

establishes that Condition One is not a sufficient condi

tion of attempting to do something, in spite of the fact 

that it does the work of an adequate actus reus test and 

includes a mens rea element — namely, an intention to do 

some act (call it Y) by doing some (other) act or set of 

acts. Something else is needed, in addition to Condition 

One, to furnish the necessary and jointly sufficient con

ditions for attempting to do something. That something 

else belongs to the sphere of the mens rea; and the pur

pose of this chapter.is to articulate the remaining neces

sary conditions for attempting to do something which may 

be considered to belong to the sphere of the mens rea. 

The results of such analysis will be compared and con

trasted with the stark, and, as we shall see, inadequately 

simplistic standard legal analysis of the mens rea of 

attempting. Not everything in the standard legal analysis 

will be rejected, however; the heart of it, we shall see, 

may be supported by reflections about what is involved 

when someone attempts to do something, as attempting is 

ordinarily understood. 

156 
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The discussion will proceed, first, by reiterating 

the standard legal analysis of the mens rea of attempting, 

and then by a detailed examination and emendation of it. 

The chapter will be divided into five sections. The first 

section concerns itself with the standard legal analysis 

and the inaccuracy of the claim that attempting to do Y 

entails intending to do Y. The discussion will have 

implications for the claim that one cannot intend to do 

something he believes to be impossible for him to do, and 

also for the conclusion, sometimes based on it, that one 

cannot attempt to do something he believes to be impos

sible for him to do. The second section is devoted to the 

refutation of both these claims. In addition, in defense 

of the claims that one may attempt the impossible and that 

attempting to do Y entails having some sort of intention 

to do Y, I will argue that one may intend to do something 

which is impossible for him to do. 

The third section contains the rest of the analy

sis of the mens rea of attempting; the fourth section 

contains a summary of the conclusions reached and a con

sideration of whether the necessary conditions for 

attempting elucidated are, indeed, jointly sufficient. As 

a result of the discussion in this chapter, the necessity 

to make two minor modifications will be articulated, along 

with the reasons for making them, in the first and third 

sections. Finally, two points which bear on the concept 
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of Intention and play a minor role in the confusion over 

criminal attempt cases will be briefly discussed in the 

last section, in light of the results of the discussion in 

this chapter. More specifically, in the last section I 

will consider, first, the confusion about when a defendant 

intends to do something he has manifestly not done (and, 

perhaps, could not have done, under the circumstances), as 

that confusion has effected the decision in a number of 

cases on criminal attempt; and, second, the doubts, 

expressed by some legal commentators, that attempt cases 

in which an omission to act is the actus reus can be 

analyzed in terms of the mens rea conditions I suggest for 

the more usual attempt by commission. 

Does Attempting Entail Intending? 

To begin, it will be helpful to repeat the earlier 

discussion of the standard mens rea requirements for 

criminal attempt. It will be recalled that the tradi

tional mens rea requirement for criminal attempt is a 

"specific intent" to do what would in law amount to a 

crime. So, for example, if someone is to be convicted of 

attempted murder, he must intend to do what in law amounts 

to murdering someone, which entails that he must have the 

intention of killing someone. This has the effect of 

making the mens rea requirement for criminal attempt to do 

some crimes stricter than the mens rea requirement for 
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committing those crimes themselves. Murder is a case in 

point. As LaFave and Scott point out, 

...if A, B, and C have each taken the life of 
another, A acting with intent to kill, B with an 
intent to do serious bodily harm, and £ with a 
reckless disregard of human life, all three are 
guilty of murder because the crime of murder is 
defined in such a way that any one of these men
tal states will suffice. However, if the victims 
do not die from their injuries, then only A is 
guilty of attempted murder... 

There is no necessity that the defendant know that 

what he intends to do is a criminal offense, let alone 

have it as his purpose to commit a criminal offense. 

Intending to do something which, if done, would amount to 

a criminal offense suffices. A complication arises for 

the law of attempts in this connection because some crimes 

which may be attempted are defined in terms of "elements" 

or "constituents," with different mens rea requirements 

for different elements. So, for example, it may be the 

rule in a particular jurisdiction that to commit burglary 

in the first degree (burglary I), one must intend to com

mit a felony in the dwelling place into which one breaks 

and enters, at night; but that one need not intend to do 

all of this at night nor, moreover, have any belief at all 

about the time of day during which he acts on this inten

tion in order to be guilty of burglary I. 

1. Handbook on Criminal Law, p. 428. (Notes 
omitted. See supra, page 27, note 1.) 
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This gives rise to some complication in criminal 

attempt law; for a jurisdiction may wish to distinguish 

between attempted burglary I and attempted burglary II; 

and in that case, the matter of the actual or intended 

time of day may become crucial. Some legal theorists 

would modify the rule that a specific intent to do an act 

which amounts to a criminal offense is required in order 

to attempt that offense, and suggest that an intention to 

do an act meeting all the elements of the substantive 

offense might not be necessary. Hence, the drafters of 

the Model Penal Code and J. C. Smith suggest that the 

requisite intention need not extend to those elements of 

the crime for which strict liability suffices for convic

tion for the substantive offense;"'" except that in the case 

of so-called strict liability offenses, they would insist 

that an attempt must involve an intention to do at least 

some of the elements of the crime. So, for example, they 

suggest that if it is D's intention to break and enter a 

dwelling place and therein to perform an act which amounts 

to committing another felony, but it is no part of D's 

intention to do so at night (he may, perhaps, not even 

realize it is night), and he crosses the point of mere 

1. Model Penal Code, Comments to Sec. 5-01 (Ten
tative Draft 10); J. C. Smith, "Two Problems in Criminal 
Attempts," Harvard Law Review, LXX, No. 3 (1957)» ^22 -
4^8, and "Two Problems in Criminal Attempts Re-Examined --
I," The Criminal Law Review (March 1962), 135-1^. 
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preparation when acting on this intention at night, he has 

attempted burglary I; for the latter is defined in part as 

occurring at night. The complication raised here may, 

however, be ignored for our purposes; for the question of 

in precisely how many particulars the act an agent intends 

to perform must match the definition of some criminal 

offense is a matter for judicial interpretation of general 

attempt statutes; and different jurists may well arrive at 

different answers to the question, depending upon what 

sort of behavior they view general attempt statutes as 

designed to prohibit. 

More important for our purposes is the question of 

what "specific intent" means. Ordinarily, "intention" is 

used in the criminal law somewhat more flexibly than in 

ordinary discourse."*" In some cases in which it is clear 

that the agent did not have it as his purpose to bring 

about a particular consequence, he is, nevertheless, deemed 

in the criminal law to have intended that consequence. 

The rule of law is stated by Glanville Williams as fol

lows: "There is one situation where a consequence is 

deemed to be intended though it is not desired. This is 

2 
where it is foreseen as substantially certain." 

1. Point raised by Hart, Punishment and Responsi
bility , p. 120. (See supra, page 65, note 2.) 

2. Criminal Law, 2nd, p. 38. (See page 4l, 
note 2, supra.) 
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However, it is reasonably clear that "specific 

intent" — when used in discussion of attempt law, at any 

rate -- is confined to purpose; and so, merely acting with 

the foresight that one will bring about a consequence, 

even if one foresees this with substantial certainty, does 

not suffice if it is not the agent's purpose (or one of 

them, at any rate) in acting to bring about that conse

quence. On the point that criminal attempt law requires 

purpose, Howard and Williams are in agreement; Kenny, 

Hart, and Sayre call purpose "direct intention" and are 

also in agreement that the specific intent to do Y must 

be a direct intention to do Y."*" Viewed as a doctrine about 

attempting as ordinarily understood, we must consider 

whether this interpretation of "specific intent" is cor

rect -- i.e., whether purpose is necessary for attempting 

to do something as ordinarily understood. 

Lastly, it is said that the intention to do Y must 

accompany the act which goes beyond mere preparation. 

Rarely, however, is the nature of the accompanying rela

tionship elucidated. It will be a task of this discussion 

to elucidate it. 

1. Colin Howard, Australian Criminal Law, 2nd ed. 
(Melbourne, 1970), p. 288; Glanville Williams, The Mental 
Element in Crime (Jerusalem, 1965)7 P- 24; Courtney 
Stanhope Kenny, Outlines of Criminal Law, ed. J. W. Cecil 
Turner, 19th ed. (Cambridge, England, 1966), p. 103; Hart, 
Punishment and Responsibility, p. 126; Sayre, "Criminal 
Attempts," 841-2 (see footnote 1, page 33, supra). 
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Putting aside the question of whether the inten

tion required in criminal attempt law amounts to purpose, 

for the moment, the traditional view of mens rea is inade

quate for several reasons. In the first place, although 

someone does an act in order to Y, he may not have an 

intention, simpliciter, to Y. He may only intend to Y if 

some conditions (or circumstances), call them C*, obtain. 

Meiland has distinguished between an unconditional inten

tion to Y (more precisely, unconditional with respect to 

C*) and one which is conditional and in which a condition 

(that C* obtain) is part of the object of the intention.^" 

The two sorts of intention are irreducible with respect to 

each other. If an agent has an intention to Y which is 

unconditional, then it is logically possible for him to 

change his mind and abandon his intention because condi

tion C* does not obtain; but if D's intention is to Y if 

C* (and so is conditional with respect to C* obtaining) 

then it is not logically possible for him to change his 

mind and abandon his intention on the grounds that C* does 

not obtain. (Meiland presents two other differences 

between conditional and unconditional intentions, but the 

one cited here is the most interesting difference for our 

purposes.) 

1. Meiland, The Nature of Intention, pp. 15-3^. 
(See supra, page 47, note 1.) 
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Now, an intention to Y is, presumably, an uncondi

tional intention; and it is this sort of intention which 

it is not necessary for an agent to have in order for him 

to be presently attempting to Y. For example, D may 

intend to pop the question to his girl tonight if they are 

left alone in her apartment; but otherwise -- especially, 

let us suppose, if her parents, who disapprove of him, 

are present — not to mention the subject of marriage at 

all. He is now trying to propose, as he believes they are 

in fact alone. Without such belief, and unless he has 

other intentions to Y upon which road he can be said to 

have entered, D would not be trying to propose (but, at 

best, preparing to propose, or coincidentally doing the 

very thing he intends to propose by doing). To see this, 

consider the case in which D, knowing Auntie's abhorrence 

of cats, intends to cause a scene if Auntie is visiting 

by sneaking the cat into the living room, and sneaks the 

cat into the living room but does not know that Auntie is, 

indeed, visiting in that very room. Whatever D may justly 

be accused of here (e.g., disobeying mother's orders about 

animals in the house), he cannot justly be accused of 

trying to cause a scene. Hence, in the case in which the 

agent has what we might call, following Meiland, a condi

tional intention to Y, in addition to meeting Condition One 

(and so, in addition to meeting an actus reus requirement) 

and having a (conditional) intention to Y, D must believe 
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the circumstances which form the condition in question 

obtain in order to be presently trying to Y (unless he has 

other intentions to Y which cover the case). So in the 

case of conditional intention, a belief is part of the 

mens rea which is a necessary condition of attempting to 

do what is conditionally intended. 

(It can be quickly seen that an agent -- say, the 

courting swain in the example above — who has an inten

tion to Y if C* obtains and believes C* obtains need not 

at the point at which he comes to have this belief switch 

to an unconditional intention to Y. For suppose the swain 

discovers, halfway through his big speech, that his girl 

and he are not in fact alone -- that her parents are 

lurking in the kitchen, planning an unpleasant interrup

tion. Now, if D has an unconditional intention to propose, 

he could, when he comes to believe that he and his girl 

are not alone, change his mind about proposing. However, 

if D stops the proposal, it need not be because he has 

changed his mind at all. He may still have the condi

tional intention to propose if he and his girl are alone, 

but since he comes to know the condition is not met, he 

does not abandon his intention by abandoning his proposal.) 

It should be recalled that Condition One is 

intended to be applicable to cases in which an agent has 

a conditional intention to do an act by doing some (other) 

act. (Condition One, as we have said, requires that the 
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agent either enter upon the road of his criminal intent or 

do something which he takes to be an act which would con

stitute such entry.) In order to make Condition One 

applicable to conditional intention cases, it appears it 

must be slightly modified. For entry upon the road of 

one's criminal intent has been hitherto analyzed in terms 

of doing an act or part of an act (which may itself be a 

member of a set of acts) by which one intends to achieve 

an objective. In the case in which the agent has a condi

tional intention (to do some act by doing act X tinder 

circumstances C*), it is not merely the doing or beginning 

to do the act X which determines entry upon the road of 

his intent, but the doing or beginning to do the act under 

the circumstances in question. 

Accordingly, we must add the following to the list 

of cases in which an agent has entered upon the road of 

his criminal intent: doing or beginning to do the act, X, 

under the circumstances in which the agent intends to 

achieve his objective by Xing (or by doing a set of acts 

containing no inessential members of which Xing is a mem

ber) . Unlike the case in which the agent has an uncondi

tional intention to Y by Xing, then, in the case in which 

the agent intends to Y by Xing if C*, entry upon the road 

of his intent requires both that he X (or do at least one 

temporal part of Xing) and that the circumstances, C*, 

obtain. 
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Moreover, taking oneself to have done something 

which, if one had done it, would constitute entry upon the 

road of one's intent will be more complicated in the case 

of conditional intention. For, unlike the case of uncon

ditional intention to Y by Xing, an agent has not taken 

himself to have done something which would constitute 

entry upon the road of his criminal intent until he takes 

himself both to be Xing (or doing something which would 

be at least one temporal part of Xing) and to be acting 

under the circumstances, C*, in question. So an agent with 

an intention to Y by Xing if C* who takes himself to have 

done something which would constitute entry upon the road 

of his criminal intent must have a belief about the cir

cumstances which obtain, in addition to a belief about 

what he is doing; and this belief, which might ordinarily 

be considered to belong to the sphere of mens rea, is 

mandated by an adequate actus reus requirement. It is 

important to stress, again, that the belief that the cir

cumstances obtain is a necessary condition for an agent to 

be attempting to Y whose intention to Y by Xing is condi

tional and who in fact is Xing under the circumstances in 

question. Hence, whether or not the agent has actually 

entered upon the road of his criminal intent, in the case 

in which he has a conditional intention, his belief that 

the requisite circumstances obtain is a necessary condition 
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for him to be attempting to achieve his objective (in the 

manner intended). 

The standard legal analysis of the mens rea of 

attempting is inadequate for a second reason, as well. An 

agent can be attempting to do Y although he merely intends 

to Y if he can, believing that his chances of Ying are 

quite slim. Intending to Y if one can might be thought of 

as a special case of having a conditional intention, and 

for brevity's sake I will characterize it as such in what 

follows; but there are important differences between the 

two with respect to attempting which must be noted. In 

particular, although it is necessary that an agent who 

intends to Y by Xing if some circumstances obtain (and has 

no other intention with respect to Y) must believe the 

circumstances obtain to be attempting to Y by Xing, it is 

not necessary for an agent, who intends to Y by Xing if 

he can, to believe that he can in order to be attempting 

to Y by Xing. Indeed, the conditions of entry upon the 

road of one's intent in the case in which one intends to Y 

by Xing if one can turns out to be the same as that of 

entry upon the road of one's intent in the case in which 

one intends to Y by Xing, unconditionally: Xing, doing at 

least one temporal part of Xing, doing at least one act 

in the set of acts, X, or doing at least one temporal part 

of an act in the set of acts, X. Finally, unlike the case 

in which the agent's intention to Y by Xing is conditional 
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with respect to circumstances C*, in the case in which the 

agent intends to Y by Xing if he can, he may take himself 

to have done something which constitutes entry upon the 

road of his intent without it being true that he believes 

he can Y by Xing. 

Such reflections may suggest that intending to Y 

by Xing if one can reduces to intending to Y by Xing, 

unconditionally; after all, it might be argued, everyone 

would describe his intention to do some act as an intention 

to do it if he can. Nevertheless, the two are distinct 

and irreducible to each other. For in the case of an 

unconditional intention to Y (by Xing) an agent may aban

don his intention if he comes to learn he cannot Y (by 

Xing). In the case of an intention to Y (by Xing) if one 

can, however, it is logically impossible to abandon this 

intention because one cannot Y (by Xing). 

If a popular theory about the relationship between 

having an intention to do something and believing one will 

do it is true of unconditional intention only, there is an 

additional reason to believe intending unconditionally is 

distinct from intending if one can. The theory is that 

intending to Y entails believing it is more probable than 

not that one will Y. (Some would add here: if not pre

vented by forces outside one's control. It follows on 

this view that one cannot unconditionally intend to do 

something and at the same time believe it is likely one 
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will change one's mind before one does it. This is false, 

as Meiland /page 113.7 points out. For an agent may intend 

to X at time t, no matter what, and yet admit that if cir

cumstances C* should later obtain, and it is likely they 

will, he will likely change his mind.) 

Intending to Y if one can, however, is compatible 

with believing one is not going to Y because Ying is 

beyond one's abilities; one may intend to Y if one can 

while believing one cannot. It is worthwhile to pause 

here and consider the relationship between intending, 

belief of impossibility, and impossibility in greater 

detail; for objections to the assumption, underlying the 

standard legal analysis, that attempting to do something 

entails having some sort of intention (conditional or 

unconditional) to do it may be founded upon the claim that 

one may not intend to do what he believes is impossible to 

do (but, nevertheless, can make "some sort of attempt" to 

do it) or the claim that one may not intend to do what is 

impossible for him to do (but, nevertheless, may make an 

attempt in impossibility cases). 

Intending and Impossibility 

It has been maintained by some philosophers that 

it is logically impossible to intend to do the impossible; 

an agent's intention, it has been said, is limited to those 
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acts within his capacity to perform."'" If, however, as I 

have argued in the second chapter of this dissertation, 

one may make an attempt even in the case in which success 

is beyond one's capacity to achieve, then attempting to do 

something does not entail intending to do it (either condi

tionally or unconditionally). The same conclusion follows 

if it is possible to make an attempt in what appears to 

the agent to be a hopeless case and if, as Stuart Hamp

shire, for one, has maintained, it is logically impossible 

to intend to do what one believes is impossible for him to 

do (whether or not this belief is correct). 

Now, I have already argued in Chapter 2 that one 

may make an attempt in a case in which doing the act 

attempted (under the circumstances and by the means 

chosen) is beyond the agent's capacity. The limiting 

case of this, of course, is an attempt to do an act which 

is beyond one's capacity to do by any means and under any 

circumstances. Transforming lead into gold would be an 

act beyond any agent's capacities; yet it seems plainly 

1. This view is presented, for example, by 
Annette C. Baier in "Act and Intent," The Journal of 
Philosophy, LVII, No. 19 (1970), 648-65B1 . 

2. Thought and Action (New York, i960), p. 134: 
"It would be self-contradictory to say 'I intend that to 
happen, but I am sure that it will not' or 'I believe that 
it is impossible.'" D. M. Armstrong, "Critical Notice of 
Action and Purpose," Australian Journal of Philosophy, 
XLIV, No. 2 (1966), 2WT agrees. 
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true that ancient alchemists often made attempts to do 

precisely this. 

Moreover, it seems just as plain that one can make 

an attempt to do something even though he believes he will 

not succeed. A man is often commended for having refused 

to give up the attempt in a case in which he believes he 

will not succeed; and a number of grade-B movie plots turn 

on the last desperate attempt of the hero-scientist (or 

hero-general) to find the antidote (or outflank the enemy) 

when even he has begun to doubt his chances of success. 

As every good coach or drill instructor knows, one way to 

convince someone he can do something (e.g., jump nine feet 

in the high jump event) is to get him to try to do it in 

spite of his belief that he cannot. It follows, then, 

that if either of the claims concerning intending advanced 

above -- to wit, that it is impossible to intend to do the 

impossible, and that it is impossible to intend to do what 

one thinks is impossible for him to do -- are correct, 

there are cases in which an agent attempts to do something 

without having any sort of intention to do it."*" We must 

consider whether either of the claims concerning intending 

are tenable; the discussion turns first to the latter 

claim. 

1. Robert Audi, for one, holds this view in 
"Intending," The Journal of Philosophy, LXX, No. 13 (July 
1973), 387-403^ especially p. 401. 
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In support of Hampshire's claim that one cannot 

intend to do an act that he thinks he cannot do, some have 

argued that belief in the likelihood -- not just mere 

possibility -- of doing an act is what distinguishes 

intending to do it from merely hoping to do it. Audi 

(page 388) points out that it is odd to say the following: 

"X intend to go to your paper, though it is not likely 

that I will make it," "He intends to visit us for the 

weekend though he does not believe it probable that he 

will come," and "She intends to surprise him by coming 

early, but believes that as likely as not her coming. 

early won't surprise him." (This last statement should 

perhaps be read as, "She intends to surprise him by coming 

early, but believes that as likely as not she won't sur

prise him by coming early." This formulation leaves open 

the possibility that the reason she believes it unlikely 

she will surprise him by coming early is that she believes 

it unlikely she will come early at all.) 

However, the oddity here seems to be psychologi

cal, not logical. Generally, we do not take action, 

announce our intentions, or even form them (insofar as 

this is in our control) when we believe ourselves unlikely 

to succeed. Moreover, the probability of failure is one 

motive for changing one's mind when one has formed an 

intention to act. It is, however, perfectly possible to 

intend when we do not think it likely we will succeed; one 
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has only to note the case of the drug addict, who has 

learned from past failures to be skeptical of his chances 

of success, but intends to free himself of his habit."'" 

Such examples show it is a mistake to believe that the 

difference between merely intending to do something (or 

to do it by doing something else) and hoping to do it (or 

to do it by doing something else) lies in the difference 

between believing success probable and believing it only 

possible, as Audi does. Moreover, it is surely a mistake 

to insist that nothing else can be the ground of this dis

tinction. A number of candidates have been proposed in 

the literature, the most common of which is that there is 

some sort of logical connection between intending and 

doing (when exceptions are made for changing one's mind 

and being unable to execute the intention, anyway) that 

2 
does not obtain between hoping and doing. Anscombe is 

usually quoted: "A chief mark of an idle wish /merely 

hoping to do something/7 is that a man does nothing --

whether he could or not -- toward the fulfillment of the 

wish. 

1. Example from Thalberg, "Intending the Impos
sible," pp. 55-6. (See note 1, page 57, supra.) 

2. Some would say, in order to account for possi
bility of failure, that the connection is between intending 
and trying to do the act. 

3. Anscombe, Intention, 2nd ed., p. 67. (See 
note 2, page 21, supraTl 
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It has, it should be noted, been persuasively-

argued that one cannot intend to do an act he believes is 

logically impossible of accomplishment."*" However, in a 

looser sense of "not possible" an agent may intend to do 

something (or to do it by a certain means) even though he 

believes it is not possible for him to succeed. For 

example, an alchemist, after years of fruitless experimen

tation, believes that lead cannot be transformed into gold 

and yet intends to do it. For he admits that, although 

he is convinced lead cannot be transformed into gold, the 

theory of elements (according to which it is impossible) 

2 
might turn out to be false after all. 

For this claim to be plausible, however, "not 

possible" must not be taken to mean having zero proba

bility. As Thalberg points out, such a use of "not pos

sible" is extremely rare: 

For the vast majority of hazardous enterprises 
/which we call "impossible to do^~/, there is at 
least one example of past success. So proba
bility of success is greater than zero. And if 
we are concerned with a venture in which all 
previous attempts have failed, say stealing the 
gold in Fort Knox, we can draw upon analogies, 
like the Brinks robbery, to make our prospects 
seem more favorable (p. 51)-

Where "not possible" does mean zero probability, 

it seems plainly false that one can intend to do something 

1. Meiland, The Nature of Intention, pp. 43-6. 
(See supra, page k7, note 1.) 

2. Example from Thalberg, p. 51. 
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(or, to do it by doing something else) when he (at the 

same time) believes that it is not possible he will do it 

(or, do it by doing something else). It is difficult to 

know what would be a case of believing there is zero 

probability one will do something, since some probability 

is lent by analogies, but perhaps the following case will 

do. I believe there is zero probability of my reviving a 

victim who drowned four years ago by artificial respira

tion. (We might note this case is of both kinds of 

Thalberg's impossible acts. (a) It is one whose occur

rence is incompatible with the truth of natural laws in 

which I as agent believe, and (b) it is an act for which I 

have no technical means.) Moreover, since I believe there 

is zero probability of my doing this act, assuming for the 

moment that I intend to administer the artificial respira

tion, I do not believe that the natural laws with which 

reviving by artificial respiration would be incompatible 

might turn out to be false after all. Here it seems I 

logically cannot have the intention I claim to have; for 

I not only believe there is zero probability of my exe

cuting it, I do not believe it is possible that my esti

mate of the probabilities is mistaken. For such cases, 

the claim, "You cannot intend to do that which you know 

you cannot do," is undoubtedly true. 

Thalberg, interestingly enough, has argued that I 

can, in such a case, intend to revive. He points out that 
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one can command lifeguards to "try to revive" drowning 

victims "regardless of whether or not you believe he is 

drowned!" (page 5^)- The suggestion is that the command 

can be obeyed by a lifeguard, regardless of his beliefs as 

to probabilities; and, 3ince trying to do something 

entails intending to do it, it follows that a lifeguard 

can intend to revive a drowning victim regardless of his 

beliefs as to probabilities. For "there is an established 

routine R,...artificial respiration, which constitutes 

'trying to' /revive a drowning victim7" and "doing R is 

trying to X, without regard to the agent's expectations of 

success." However, on the assumption (which I share) that 

trying entails (some sort of) intending, Thalberg's argu

ment begs the question. For carrying out a routine consti

tutes trying to do something only when the agent, in 

carrying out that routine, intends (thereby) to do some

thing or has a conditional intention to do it; and whether 

or not the lifeguard who believes there is zero proba

bility of his reviving the victim by artificial respira

tion can be said to intend to revive the victim by 

artificial respiration is precisely what is at issue here. 

It is true that applying artificial respiration has a 

general point or purpose -- reviving victims of disease 

or accident (like drowning) -- and that there is (gener

ally) little reason to use it if one does not intend to 

revive. However, an agent could use artificial 
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respiration on a drowning .victim when he has no such 

intention; e.g.^ when he is ignorant of its point and is 

merely obeying instructions to use it. Since most people 

who use artificial respiration on a drowning victim do 

intend to revive him, in most cases the agent's using 

artificial respiration constitutes an attempt to revive. 

However, using artificial respiration is not trying to 

revive in all cases, regardless of the intentions of the 

agent (as Thalberg would admit); and the fact that most 

agents who use artificial respiration and who clearly 

intend to revive are trying to revive cannot be used to 

prove that an agent who uses it in a different case (when 

he knows the victim has been dead for four years, e.g., 

and does not believe in miracles) intends to revive. 

Thalberg's reply would be that should the agent be 

wrong in his belief about there being zero probability of 

reviving and actually come to revive the victim by arti

ficial respiration -- and this requires us to imagine a 

rather miraculous state of affairs with respect to the 

case in question -- we would say that the lifeguard did 

the reviving intentionally. On the assumption that an act 

done intentionally by an agent (perhaps we should add 

"under a certain description") must have been intended by 

the agent (under that description), it follows, he claims, 

that the lifeguard, after all, did intend to revive. How

ever, that the reviving was intentional is precisely what 
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we would not say. Thalberg is led to his claim that the 

reviving would be intentional by his observation that we 

would not say it was unintentional, and this is quite true. 

However, as Hart, Anscombe, and Eric D'Arcy have pointed 

out, "intentional" and "unintentional" are not contradic

tories.(Anscombe calls what falls in between inten

tional and unintentional "preintentional;" Alvin Goldman 

has a better name for it: "nonintentional.") Hence, from 

the fact that an act is not unintentional, it does not 

follow that the act is intentional (even if we restrict 

this claim to "under a certain description" -- e.g., 

"reviving the victim"). 

Where by "not possible" we mean having some proba

bility greater than zero (but rather small, nonetheless), 

then it is possible for an agent to intend to do something 

he thinks is not possible for him to do. (It need not be 

the case, of course, that he can assign a particular or 

approximate probability -- other than "some slim chance" --

to his succeeding in order to believe his success has some 

probability greater than zero.) Thus, for example, I can 

intend to knock over Fort Knox if I believe there is some 

chance of success (however slim); and the alchemist can 

1. Hart, Punishment and Responsibility, p. 121 
(see page 65) note 2, supra)" Anscombe, Intention, 2nd ed., 
p. 28; D'Arcy, Human Acts: An Essay in Their Moral Evalua
tion (Oxford: Clarendon Press, 1963) i pp. 95-6. 
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intend to change lead into gold if he believes that there 

is a slim chance that what he thinks are the laws of 

nature with which transmuting lead into gold are incom

patible might turn out to be false. 

However, two things need to be said about such 

cases. The first is that the intention is most naturally 

described as an intention to do the act if one can, where 

the "if" clause is read as lying within the scope of the 

intention. As I suggested above, this sort of intention 

seems to be a kind of conditional intention, wherein it is 

not the act alone that is intended, but the act under the 

condition that the agent can perform it. Its condition

ally can be seen by contrasting it with the usual uncondi

tional intention to do an act. While it is probably true 

that no (sane) agent intends to do something if he cannot 

do it, it does not follow that every intention to do an 

act is an intention to do it if one can. For, as I have 

already pointed out, an agent who finds he cannot do some

thing he (unconditionally) intends to do often changes his 

mind and abandons his intention; whereas, had the agent 

had an intention to do it if he can, it would have been 

logically impossible for him to abandon his intention when 

he finds that he cannot do the act. Moreover, for the 

usual case (intending to do something, unconditionally), 

if it is true that the agent assumes that he can do the 

act in question, rather than it being a part of his 
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intention to do the act if he can, his assumption may-

explain or be one of the reasons for his having an uncon

ditional intention to do it (as when the mountain climber 

explains his intention to climb Mount Everest by saying he 

can beat the English record to the top). 

The second point is that such cases seem to be 

confined to ones in which the agent has what one might 

call a lively sense of the possibility he is mistaken and 

might after all be able to do the act (or, do it in the 

way intended). This lively sense is to be contrasted with 

a mere intellectual assent to the proposition that it 

might be the case he can do the act after all. For a 

Humean skeptic on the reliability of induction will have 

such a mere intellectual assent whenever his doing the act 

(or, doing it by a certain means) is incompatible with the 

truth of natural laws which he believes; but he may never

theless be convinced beyond all hope and any but philo

sophical doubt he cannot, for example, float upwards at 

will; and in such a case it seems false to say he intends 

to float upward. If anything, he merely hopes to do so. 

Similarly, one may try (attempt) to do an act one 

believes is not possible for him to do only when he has a 

lively sense of the possibility he may be mistaken and the 

act may be possible, after all. Von Wright insists that 

if one is convinced something is humanly impossible, he 

cannot try to do it; although he goes on to claim, 
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falsely, that tjo say 'I try, although I know that I 

shall fail' is to state a contradiction in terms.""'' 

Woozley ("Attempting and Trying") suggests that, 

while one may try when he believes success to be impos

sible, he cannot try when he knows it to be impossible: 

I cannot try to do what I know I cannot do; for I 
cannot seriously or sincerely have a purpose which 
I know I cannot fulfill. I can, on the other 
hand, try to do what I believe is impossible, for 
that I believe it is impossible entails that I 
haven't ruled out the possibility altogether. 
(Page 18. See supra, page 48, note 1.) 

One way to interpret this claim, assuming that belief is 

not incompatible with knowledge, is to take "knowledge" in 

2 
Woozley's claim as conviction beyond all hope and doubt. 

(Woozley does acknowledge, pages l8-19» that an agent may 

try to do something he believes to be impossible in the 

case in which his belief is correct.) Under such an 

interpretation, Woozley's claim amounts to the claim that 

I have been urging -- to wit, that a lively sense of the 

(slight) possibility one can, after all, do the act is 

necessary in order for the agent who believes he cannot to 

intend or attempt to do it. 

1. Georg Henrik von Wright, Norm and Action 
(New York, 1963), p. 52. 

2. Woozley appears to mean by "knowledge" not any 
conviction, however firm, but a conviction which is justi
fied by what the agent knows (which is, as he says, 
"rational"). 
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Keith Lehrer, perhaps, says it best: 

/if asked to swallow my shoe7i I could...remove 
my shoe, shove it into my mouth and choke myself 
with it a bit to convince you that I was attempt
ing to comply with your request. But I would not 
be trying to swallow my shoe, I would be feigning 
the attempt. I am convinced beyond all hope and 
doubt that I cannot swallow my shoe, and, there
fore, I cannot even try to do it. People can try 
to do things they believe they cannot do provided 
they have some hope they will succeed, however 
slim, or some doubt that they will fail, however 
slight. But when a person is convinced beyond 
all hope and doubt that he cannot succeed, under
taking actions necessary to success is not the 
same as trying, it is ritualistic pretense.-'-

To return to the first claim concerning intending 

and impossibility introduced above — namely, that it is 

impossible to intend to do the impossible: Just as it is 

possible to try to do the impossible, it is possible to 

intend to do the impossible. As I have just argued, one 

may have an intention to do an act one believes to be 

impossible; and this is not restricted to the cases in 

which such a belief is false. Moreover, one can intend to 

do the impossible even when one believes, mistakenly, that 

it is possible so to act (this would, most likely, be the 

more usual case). The trouble with holding otherwise is 

that there seem to be planty of cases where an agent 

intended to do something he could not have done (or, 

intended to do something by a certain means when he could 

1. "'Can' in Theory and Practise: A Possible 
Worlds Analysis," in Action and Theory: Proceedings of 
the Winnipeg Conference, eds. Myles Brand and Douglas 
Walton (Dordrecht-Holland, 1976), p. 250. 



not have done it in the way intended). For example, 

according to legend, Daedelus intended to fly to the sun 

by flapping wax and feather wings. Medieval alchemists 

undoubtedly intended to change lead into gold. Meiland 

(The Nature of Intention) adds a case of apparent intention 

to do a logically impossible act; early mathematicians 

intended to square the circle (pages kk-5)• 

Baier might reply that in each such case, the agent 

intended to do the act in question if it was possible to 

do so; and this may well be true. However, as Meiland 

points out, what is in question is the conditions under 

which an agent can have an intention to perform an act — 

not the conditions under which he intends to perform that 

act. In the latter case, he has a conditional intention; 

and he has that intention (to perform the act if it is 

possible to do so) even though it is not in fact possible 

to perform the act. Opponents of the view that one may 

intend the impossible must show that the possibility of 

performing an act is a necessary condition of having an 

intention (conditional or otherwise) to perform that act; 

and this, in the face of apparent examples to the con

trary, they cannot do. 

One more aside is warranted here. The reflections 

about the relationship between intending to do something 

and believing it is possible to do it furnish grounds for 

criticizing yet another candidate for an actus reus test 
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favored by one legal commentator: what I have already 

1 
referred to as the subjective proximity test. In brief, 

the subjective proximity test holds that an act done with 

requisite mens rea is an attempt just in case under the 

facts which the agent believes to obtain, in acting, he 

has come sufficiently close to success. In allowing for 

the proximity to be determined by the agent's beliefs, the 

subjective proximity test is a significant improvement 

over the Dangerous Proximity test (which we might classify 

as an objective proximity test, in contrast) discussed in 

the preceding chapter. For, unlike the Dangerous Prox

imity test, it can accommodate impossibility cases, 

including the climbing-the-wrong-mountain-case discussed 

in the earlier chapter -- provided, and this must be empha

sized, that it treats an agent's doing act Y as the 

limiting case of his coming close to doing act Y. In the 

wrong mountain case, what the agent believes is that he 

has climbed the Eiger; hence, he believes he has done what 

it is he attempted to do. 

Since it relies on proximity, the subjective prox

imity test will share some of the disadvantages of the 

Dangerous Proximity test. In particular, unless the 

notion of proximity is restricted to the last step, in the 

case in which the agent is correct in his beliefs , the test 

1. Suggested by Skilton, "The Requisite Act in 
a Criminal Attempt," p. 31^. (See note 2, page 22, supra.) 
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will treat clearly preparatory acts, such as clearing 

one's throat just before one intends making a libellous 

statement, as attempts themselves. Similarly, in the case 

in which the agent is correct in his beliefs, the test 

will fail to pick out attempts; in particular, adminis

tering the first few of ten intended doses of poison with 

the intention to kill will not be an attempted homicide. 

In addition, the subjective proximity test has 

shortcomings all its own in handling non-impossibility 

cases. Suppose what the agent believes about the case to 

be true; then, when he acts on his intention to do Y, he 

will have crossed the line of mere preparation only if his 

act is close to achieving his objective. However, an 

agent may intend to achieve his objective (say, kill 

President Ford) by performing an act (say, discharging a 

loaded gun aimed at Ford) and perform that act -- thus, 

according to Condition One, doing an act which goes beyond 

the point of mere preparation — without it being true 

that he believes his acting is close to achieving his 

objective. I am assuming for the sake of argument that 

believing that by discharging the gun under these circum

stances one will kill Ford is a case of believing dis

charging the gun is close to achieving one's objective. 

Obviously, if it is not, the point against the subjective 

proximity test is made without additional discussion; for 
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the case is one in which it is clear there has been an 

attempt to kill. 

Even granting the assumption, however, things do 

not go smoothly for subjective proximity. For — and this 

is where the reflections about intending the impossible 

come in — one may intend to kill by discharging a gun 

without believing that by discharging the gun one will --

or probably will -- kill. The would-be assassin, e.g., 

may believe he is a lousy shot or that the distance to Ford 

is most likely beyond the range of his weapon; yet, if 

what X have suggested above is correct, he may intend to 

kill anyway (and by discharging the gun) -- provided, 

again, he has a lively sense of the slim chance that he 

will succeed. In such a case it is not true, under the 

facts which the agent takes to obtain (which, for con

venience, I have assumed to be the facts which do obtain), 

that his discharging the gun is close to his shooting the 

President (nor is it close to the President's being hit), 

in the sense that the latter will follow thereupon, or 

will be going on while the former goes on, without the 

agent's having to do additional acts. At best, we can say 

only that under the facts which the agent believes to 

obtain, his discharging the gun might be closely followed 

by the President's being hit. 

Moreover, it will not be satisfactory to weaken 

the subjective proximity test so that all that is required 
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is that under the facts which the agent believes to obtain, 

his act might be close to achieving his objective. For an 

agent may believe a state of affairs, S, might follow from 

his act, intend to bring about S -- even act in order to 

bring about S — yet not have attempted to bring about S. 

For example, D may intend to abort a fetus by performing 

a dilatation and curettage, and the night before the sur

gical procedure is scheduled, give the patient some medi

cation to make the surgical procedure easier. Now, 

suppose D knows there is some (slight) chance the medica

tion may itself abort the fetus; suppose further, however, 

he does not want the abortion to proceed in this way, as 

there is some (slightly larger) risk to the mother if it 

does, and he does not intend to abort the fetus by admin

istering the medication. Now, in such a case, if D just 

administers the medication (and is prevented, let us 

suppose, from doing anything further), he has not (yet) 

attempted to abort the fetus. The subjective proximity 

test can be saved, it appears, only by adding the condi

tion that an agent must intend to achieve his objective 

by the act he performs, or by an act he takes his act to 

be, or by some act to which his act (or an act he takes 

his act to be) bears a certain relation; and this point, 

and the nature of that relation, is the core of Condi

tion One. 
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The Rest of the Analysis of the Mens Rea 

Returning to the mainstream of the discussion, we 

have seen reasons for believing that when an agent attempts 

to do something it is not always true he intends (uncondi

tionally) to do it. Unconditional intention seems to be 

all that the standard legal analysis of mens rea acknowl

edges. (To be fair, it should be noted that Glanville 

Williams discusses the possibility of conditional intention 

in his chapter on intention in the law;"'" and the framers 

of the Model Penal Code recognize it as well: "When a 

particular purpose is an element of an offense, the ele

ment is established although such purpose is conditional, 

unless the condition negatives the harm or evil sought to 

2 
be prevented by the law defining the offense." 

The connection between attempting to do something 

and intending to do it seems, rather, to be the following. 

If someone is attempting to do Y, he must intend either 

conditionally (including intending to Y if one can) or 

unconditionally to Y. Thus, the criminal law is not far 

afield in holding that there must be an intention to Y in 

order for there to be an attempt to Y, if one counts con

ditional intentions as cases of intentions to Y. Such a 

1. Criminal Law, 2nd, pp. 52-3. (See supra, 
page 4:1, note 2. ) 

2. Model Penal Code, Sec. 2.02 (6) (Tentative 
Draft No. k, 1956), p. 14. 
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view would have to be reexamined if, in an impossibility 

case or what the agent believes to be an impossibility 

case, there could be an attempt and yet could not be an 

intention to do the act attempted; but we have examined 

the claim that in such cases there can be no intention to 

do the act in question and found it to be false. Our 

examination of the first tenet of the standard legal 

analysis of the mens rea of attempt -- namely, that there 

must be an intention to do the act attempted -- has 

revealed the need for subtle modification, rather than 

wholesale rejection, of it. 

Another tenet of the standard legal analysis of 

mens rea -- namely, that the intention to do an act (which 

is a criminal offense) must "accompany" the performance of 

the actus reus -- seems to be in need of elucidation, 

rather than modification. Attempting, as ordinarily 

understood, does seem to require that the intention 

(either conditional or unconditional) to do the act 

attempted accompany the act which constitutes the attempt; 

however, it is obvious that accompaniment in the form of 

mere temporal concurrence will not do. The agent in the 

case envisaged by Chisholm and discussed at the end of the 

preceding chapter, who kills his uncle through reckless 

driving, intends, at the time he kills his uncle, to kill 

his uncle and thereby bring about his inheriting a fortune; 
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but at the time he is (accidentally) killing his uncle, 

he is not attempting to bring about his inheriting a for

tune. In the example in question, the agent kills his 

uncle -- and thereby brings about his inheriting a for

tune -- in an unforeseen manner; but this makes no differ

ence to the point at issue. We could easily imagine that 

he intends to kill his uncle, and thereby bring about his 

inheriting a fortune, by running over him in the street 

(perhaps in the very street in which he does run him over); 

yet even in such a case, if the agent kills his uncle 

entirely by accident, it follows that he is not, by 

killing his uncle, attempting to bring about his inherit

ing a fortune. 

What is needed in order for the agent1s killing to 

constitute an attempt is the provision that the agent act 

with the intention to do whatever it is he attempts (or 

to do it if C*, or to do it if he can). (The framers of 

the Model Penal Code, it should be noted, interpret accom

paniment in terms of acting with the mens rea in question.)"'" 

The notion of acting with an intention is an intuitive one 

and can be used to explain why, as in Chisholm's case, an 

agent may intend to Y by Xing, X (even while he intends to 

Y by Xing) and yet not attempt to Y. It is because he may 

X without doing so with the intention of Ying by Xing (or 

1. Sec. 5-01 (Proposed Official Draft, 1962). 
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Ying by Xing if C* , or Ying by Xing if he can). So, for 

example, the greedy heir who accidentally kills his uncle 

does not have bringing about his inheriting a fortune as 

the intention with which he kills his uncle (if, indeed, 

he kills him with an intention at all); it follows that 

his killing his uncle does not constitute attempting to 

bring about his inheriting a fortune. It should be clear 

that intentions with which one acts may be conditional. 

Merely preparatory acts, it should be noted, may 

be performed with an intention to achieve the ultimate 

objective in question. I may buy a gun with the intention 

of killing P, even though by buying the gun I am not 

attempting to kill P. It looks as if, then, the differ

ence between acts of mere preparation and acts of attempt

ing does not lie on the level of the mens rea. (That it 

does not is, of course, traditionally assumed in the 

criminal law.) Rather, it is the actus reus test (in 

particular, Condition One, developed in the preceding 

chapter) which distinguishes the two. 

However, we have reached a point where a restric

tion on Condition One must be made in order to insure the 

adequacy of the analysis of attempting being developed. 

(Condition One, it will be recalled, requires that an 

agent do an act or part of an act, which may itself be one 

in a set of acts, by which he intends to achieve his objec

tive, or take himself to have done such a thing by his 
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act.) So far, I have suggested that attempting to do 

something, Y, can be analyzed in terms of doing an act 

which meets Condition One with the intention of doing Y 

(plus, if one's intention to do Y is genuinely condi

tional, a belief that the conditions in question obtain.) 

However, there can be a case in which the following three 

propositions are all true: 

(1) D intends to Y by Xing; 

(2) D Xs with the intention of Ying; 

(3) D, by Xing, is not attempting to Y. 

The case comes from Meiland, The Nature of Inten

tion , pages 67-8. Suppose an agent intends to climb moun

tain A by performing a set of acts -- involving, say, 

climbing over rocks, driving spikes in rocks, using ropes 

in a certain way, etc. (Call the set S.) "As part of his 

preparations," suggests Meiland, "he goes to another moun

tain of exactly the same height as the first and climbs 

this second mountain as practice for climbing the first 

mountain." In this case, he does S, but in a different 

location; and it is clear that by climbing the second 

mountain (and, a fortiori, by doing S), he has not yet 

tried to climb the first mountain. For his attempt to 

climb mountain A will take place on mountain A, not on the 

second mountain (unless, as I noted in Chapter 2, the 

agent mistakes the second mountain for the first). 
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What is needed, apparently, is a provision that 

the act by which an agent intends to achieve his objective 

be described in all relevant particulars. On this 

approach, the failure of the mountain climber's doing S 

to be an attempt by him to climb mountain A can be 

explained by saying that the description of the act(s) 

by which he intends to climb mountain A which is most 

complete in all relevant particulars includes the loca

tion of the members of S (the climbings over rocks, 

drivings of spikes into rocks, etc.). The agent in ques

tion has not yet performed acts to which this description 

applies in full, for the location is on mountain A; hence, 

he has not yet entered upon the road of his intent. 

(Moreover, he does not take himself to have performed 

such acts; hence, he does not take himself to have entered 

upon the road of his intent.) 

Similarly, a case which was of concern in the pre

ceding chapter might be explained in terms of the descrip

tion of the act which is most complete in all relevant 

particulars. Suppose Lucrezia intends to kill Rinaldo by 

putting arsenic into his tea and puts sugar, a white sub

stance which she takes to be arsenic, into his tea. I was 

concerned, above, to show the claim someone might make that 

Lucrezia has done an act — namely, putting a white sub

stance into Rinaldo's tea -- by which she intends to kill 

him is false. However, there might be no need to argue 
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the point; for even if the claim is true, if we require 

that the act by which the agent intends to achieve his 

objective be described in all relevant particulars, it 

will turn out that Lucrezia has not performed an act to 

which this description applies in full. In her case, 

such a description would be "putting a white substance 

which is arsenic into Rinaldo's tea," and in the case 

envisaged, Lucrezia has not done an act to which this 

description applies in full (although, it will be recalled, 

she takes herself to have done such an act). 

Some philosophers -- namely, radical multiplists --

would challenge the assumption underlying this discussion 

that we are talking about one and the same act, rede-

scribed in more relevant particulars, when we speak of the 

mountain climber's doing S and of his doing S on moun-

tain A. In order to accommodate the point made above, a 

radical multiplist might have to introduce the notion of 

a favored act — maintaining, for example, that even 

though it is true that Meiland's mountain climber intends 

to climb mountain A by doing S, he also intends to climb 

mountain A by (the distinct act of) doing S on A, and the 

latter is the favored act with regard to his intention to 

climb A. However, he then has the task of providing cri

teria for picking out a favored act, and the task may not 

be easy; in the case in which an agent is indifferent 

between two means to the same end, both intended, we would 
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want both to be considered equally, as favored acts. 

Perhaps problems with the notion of a favored act might be 

avoided if the radical multiplist maintains that if there 

are a number of acts, of each of which it is (unellipti-

cally) true the agent intends to achieve his end, he must 

be doing (doing at least some temporal parts of) each of 

them (or taking himself to be doing so) in order for it 

to be the case that the agent is now attempting to achieve 

his end (except where any two might be considered his 

alternate intended means to his end). 

At this point, it would be desirable to present a 

theory of relevance to intentions; unfortunately, I do not 

have such a theory to present. The proper development of 

the notion of relevance to intentions is intrinsically 

intertwined with the development of an analysis of inten

tion; and both are beyond the scope of this dissertation. 

However, certain observations can be made here. One might 

assume that the description which is most complete in all 

its relevant particulars is the one which has occurred to 

the intending agent at the time he formed his intention. 

Several such descriptions, however, may have occurred to 

the agent at the time. It may be that some of these are 

not complete in all relevant particulars; to arrive at such 

a description, a conjunction of descriptions may be in 

order. 
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Moreover, the mere fact that a description occurs 

to the agent does not guarantee that it is relevant to his 

intention; for, when "intending" is used strictly, in the 

sense of purpose, it is not true that an act is intended 

under every description which occurs to the agent at the 

time he forms his intention. This has implications for 

the application of Condition One, if we assume that 

intending to do something by doing an act entails intending 

to do the act (which is plausible, at any rate). For, on 

the approach to the actus reus test suggested above, in 

order to determine whether the agent has done an act which 

constitutes entry upon the road of his intent, it must be 

true he intends to achieve his objective by doing some 

act described in a certain way (or, as some say, "under" 

a certain description). Moreover, it must be true that 

this description is complete in all relevant particulars 

relative to his intention; and, finally, it must be true 

that he has done an act (or begun one) to which this 

description applies in full. It is worthwhile, therefore, 

to consider the claim that an agent may conceive of an act 

under a description and yet not intend, strictly speaking, 

to perform the act; moreover, we must consider the 

assumption -- implicit in legal commentators' discussions 

of specific intent and underlying the worry expressed in 

this paragraph -- that intention, strictly speaking, is 

required for attempting to do something. 
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I am, it should be noted, already committed to the 

view that when one attempts to do something, he must have 

it as his purpose to do it (or to do it if circumstances 

C* obtain, or to do it if he can). In order to be 

attempting to Y, I have said, an agent must be acting 

with the intention to Y (or to Y if C*, or to Y if he 

can). According to Meiland, this is equivalent to saying 

that the agent must be acting with the purpose of Ying (or 

of Ying if C*, or of Ying if he can) -- or, to borrow ter

minology dating from Bentham and sometimes adopted by 

legal commentators, with the direct intention of Ying (or 

of Ying if C*, or of Ying if he can). Most legal commen

tators , as noted above, agree that a criminal attempt 

requires a direct intention; a few support this interpre

tation of the criminal law by reminding the reader that 

attempting as ordinarily understood requires a direct 

intention. 

Direct (or, as Meiland prefers, "purposive") 

intention is contrasted with indirect (or, as Meiland 

1. Howard, e.g., Australian Criminal Law, 2nd, 
p. 288: "Attempt implies purpose. To say that D is 
attempting to do something means that he is acting with 
the purpose of accomplishing that which he is said to be 
attempting." (See supra, page 162, note 1.) 
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prefers, "non-purposive") intention;"'' and here, according 

to some, the notion of the descriptions of an act which 

occur to the agent enters. For there are two sorts of 

cases in which something has been said to be intended 

only indirectly (or non-purposively). The second sort of 

case is described by some philosophers as one in which the 

agent foresees that his act will (or probably will) fit 

under a certain description (perhaps "taking someone 

else's umbrella") without intending (directly, or strictly 

speaking) to do it under this description. In the first 

sort of case, what the agent foresees is that his act will 

(or probably will) bring about a certain consequence (or, 

by doing the act he will also do an act describable as 

"bringing about consequence A") without intending (direct

ly) to do so. Even this case is one some philosophers are 

willing to describe as a case in which the agent foresees 

that his act will fit under a certain description ("bring

ing about consequence A") without intending (directly) to 

do it under this description. 

1. Meiland, pp. 7-~Lk. There are some differences 
between Meiland's distinction and the distinction between 
direct and indirect intention which can be ignored for our 
purposes. In particular, Meiland requires the foresight 
for non-purposive intention be with practical certainty; 
whereas Bentham seems to hold being as probable as its 
non-occurrence is sufficient for indirect (he calls it 
"oblique") intention. (See infra, page 200, note 1.) 
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It is the first sort of indirect intention case to 

which most attention is paid. The claim is made that when 

an agent does an act he (directly) intends to do, fore

seeing but not desiring certain consequences which will 

(or will, most likely) flow from it, the consequences (and 

the act of bringing them about) are said to be only 

indirectly intended. So, for example, in Bentham1s famous 

example where a man intends (directly) to kill a stag but 

sees that if he shoots it is as likely he will kill the 

king as the stag and shoots, the death of the king is 

indirectly intended.Some have denied that in such 

cases the consequence is intended at all (notably, 

Anscombe, Hart, Kenny); but, as Foot points out, so long 

as those who postulate indirect intention point out that 

it is not the same as intention, strictly speaking (and 

they generally do), the matter becomes a mere verbal dis-

3 
pute. 

1. Bentham, Introduction to the Principles of 
Morals and Legislation^ ChT VIII, para. XI, No. 2 (Hafner, 
p"I 86) . See note 1, p. 65, supra. 

2. Anscombe, Intention, 2nd ed., p. k2 (see supra, 
page 21, note 2); Hart, Punishment and Responsibility, 
p. 120 (see page 65, note 2, supra); Anthony Kenny, ^Inten
tion and Purpose in Law," in Essays in Legal Philosophy, 
ed. Robert S. Summers (Oxford" 1968) , pp. 155-6. 

3. Philippa Foot, "Abortion and the Doctrine of 
the Double Effect," The Oxford Review, No. 5 (1967), 5~15» 
reprinted in Moral Problems: A Collection of Philosophical 
Essays, ed. James Rachels, 2nd ed. (New York, 1971), espe-
cially p. 60. 
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In the case in which an agent's act (e.g., 

shooting at the stag) causes some consequence to occur 

(e.g., the death of the king), Goldman has suggested his 

act can be said to "causally generate" the act which con

sists, in part, in bringing about that consequence (e.g., 

killing the king)."'" So, for example, if the stag hunter 

fires his weapon in the direction of the stag, which he 

clearly (directly) intends to do, the firing of his weapon 

may bring about the death of the king and, so, causally 

generate his killing the king. Most discussions of 

indirect intention concentrate on such cases; hence, what 

is talked about is indirectly intended consequences rather 

than indirectly intended acts. 

There seems, however, to be a second sort of case, 

ignored by everyone except Meiland, in which if an agent 

does an act he directly intends to do he may thereby do 

the act he indirectly intends to do, but there would be 

no causal generation between the acts. A case in point: 

D (directly) intends to take his umbrella from the stand 

at the club, but is aware that it is likely the umbrella 

1. Goldman, A Theory of Human Action, p. 22. 
(See note 1 , page 106, supra.) Goldman's causal generation 
has some restrictions on it I am ignoring here. In the 
first place, if D's Xing causally generates his Zing, 
then for Goldman his Xing and his Zing must occupy exactly 
the same time interval. They must not, however, be what 
he calls "co-temporal acts;" i.e., it must not be true 
that D does one while also doing the other. 
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he is reaching for, hoping it is his, is in fact P's. 

Here, his taking P's umbrella is not a consequence of his 

taking this umbrella. Rather, D foresees that by doing 

what he intends (directly) to do he may do some (other) 

act (take P's umbrella). If he does not desire to do the 

act he foresees he will do by doing the act he directly 

intends to do, the former is said to be indirectly 

intended. 

According to proponents of indirect intention, in 

the cases of indirectly intended acts and indirectly 

intended consequences, the act or consequence is foreseen 

but not desired by the agent. A distinction is generally 

recognized between something desired as an end and some

thing (e.g., a trip to the dentist) desired as a means to 

an end (but, perhaps, not in itself). The point is usually 

made that in indirect intention, the act in question is 

not even desired as a means to the agent's end. We might 

note that those who are committed to identifying the act 

directly and indirectly intended (under some circumstances) 

must say that the agent does not desire the latter, either 

as a means or as an end, under the description given, 

which is bizarre. 

In recognizing indirect intention as a species of 

intention, as it does (recall the discussion above), the 

criminal law is inconsistent with its standard analysis of 

intention — which is in terms of foresight and desire of 
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the thing intended. For, if the standard account of 

indirect intention is correct, there need be no desire of 

an indirectly intended act or consequence. We might note, 

too, that the standard analysis of intention is inadequate 

for another reason; as I have already argued, an act may 

be intended even though the agent neither foresees that he 

will do it nor foresees that he is likely to do it. Any 

foresight entailed by intention, therefore, must be of the 

merest probability the agent will do the act he intends to 

do, which hardly deserves the name "foresight" at all. 

Whether or not indirect intentions are properly 

called "intentions" at all, and in spite of the difficul

ties of determining when something is not desired as a 

means, there seems to be a point to the distinction which 

"direct intention" and "indirect intention" signify. This 

may be seen by considering two cases of opening a window."^ 

In case one, I intend to open the window in order to get 

air circulating in the room, but I know this will have the 

effect of cooling the room. I am utterly indifferent to 

whether my act has this effect or not; it is all the same 

to me whether I cool the room or not. In such a case, it 

does not seem to be one of my purposes to cool the room; 

I have, if any intention at all, only an indirect inten

tion to cool the room. In case two, on the other hand, I 

1. Example from Georg Henrik von Wright, The 
Varieties of Goodness (New York, 1963)» PP• 123 -4 .  
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intend (it is my purpose) to cool the room, as it is 

awfully hot in here. Here I have what has been described 

as a "direct" or "purposive" intention to cool the room. 

Case one cannot be collapsed into case two by the 

expedient of holding that when I am indifferent to cooling 

the room, I have two conditional (direct) intentions: 

one, to open the window if doing so cools the room, and 

the other to open the window, if doing so does not cool 

the room. For it may well be that although I believe it 

is likely by opening the window I will cool the room, if 

I should come to believe it is certain that my opening the 

window will have this effect, I might well abandon my 

intention to open it. If this is the case, according to 

Meiland, I do not have the conditional intention to open 

the window if doing so cools the room. (The same holds, 

mutatis mutandis, for the intention to open the window, 

if doing so does not cool the room.) 

This may suggest to some that when I foresee the 

consequence of my intentional act with (for all practical 

purposes) absolute certainty (alternately, when I foresee 

with absolute certainty that by doing the act, X, I directly 

intend I will do act, Z), the distinction between direct 
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and indirect intention collapses."'" It is difficult to 

evaluate this claim, since it is difficult to know what 

counts as foresight with (for all practical purposes) 

absolute certainty. In some cases there may be, as Hart 

puts it, "logically room to hope" that by doing the one I 

will not be doing the other (Punishment and Responsi

bility, page 124); if so, the distinction still seems to 

make some sense. Many discussions of abortion make use of 

the notion of the "double effect" in just such a case to 

capture just such a distinction. (It is believed that 

moral differences may be drawn along the lines of the 

distinction in intentions; but we may ignore this claim 

for our purposes.) So, it is usually said, a well-

intentioned nurse who, in an effort to save a terminally 

ill patient from pain, administers a pain-killing drug 

which she knows will accelerate his death does not, it 

appears, aim at accelerating the death of the patient, 

which she foresees she will thereby bring about; it is her 

direct intention to relieve his pain but only an indirect 

intention to accelerate his death. Again, Kenny points to 

the difference between the intention of the agent who 

appoints Jones to the post foreseeing (let us suppose, 

1. For example, Rollin M. Perkins in Criminal 
Law, 2nd ed. (Mineola, New York, 1969), p- 575 and pp. 
575-6, note 15, suggests that in these and other cases 
there is "qualified intent" (by which he means conditional 
direct intention) to bring about the foreseen consequences 
or do the foreseen act. 
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with absolute certainty) that this will pain Smith and the 

intention of the agent who appoints Jones to the post with 

the direct intention of (in order to bring about) paining 

Smith."'' Again, as Pitcher points out, an agent may know 

with absolute certainty that if he raises his arm to stab 

another he will disturb some air molecules in the vicinity 

of his arm; it is counterintuitive to hold that, in the 

ordinary case, he intends, strictly speaking, to disturb 

air molecules.^ 

Hart and Kenny, however, would recognize one case 

where foresight with absolute certainty amounts to direct 

intention. (Indeed, they recognize no intention but 

direct intention.) This is the case in which there is, 

"logically, no room to hope" by doing the one act (inten

tionally) one will not be doing the other (or, bringing 

about the consequences in question). Hart puts it as fol

lows : 

/These are7 cases where a foreseen outcome is so 
immediately and invariably connected with the ac
tion done that the suggestion that the action 
might not have that outcome would by ordinary 
standards be regarded as absurd, or such as only 
a mentally abnormal person would seriously enter
tain. . . . ̂ 

1. Kenny, "Intention and Purpose in Law," p. 160. 

2. George Pitcher, "'In Intending' and Side 
Effects," The Journal of Philosophy, LXVII, No. 19 
(October 1970), 664. 

3. Hart, Punishment and Responsibility, p. 120. 
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Hart goes on to claim that in such cases the "con

nexion /sic~7 between action and outcome seems...to be not 

merely contingent but rather to be conceptual." He gives 

as his example the act of striking a glass violently with 

a hammer and the act of breaking the glass -- a particu

larly unfortunate example, since, with the advent of 

unbreakable glass, the connection between the two is not 

invariable. However, confining our discussion to break

able glass, it is certainly not obvious that the connec

tion between striking a glass violently with a hammer and 

breaking it is anything stronger than contingent. What 

the connection appears to be is a case of causal genera

tion of the act of breaking the glass by the act of 

striking the glass violently with a hammer. Moreover, 

just as it appears to be entirely a contingent matter which 

act causes which consequence, so it appears to be 

entirely a contingent matter which act causally generates 

which other act. 

It is not clear, therefore, what is the special 

sort of conceptual connection between the two acts which 

Hart discerns, or credits the layman with discerning — 

unless Hart assumes (that the layman assumes) that striking 

glass with hammers and breaking glass are identical acts 

"under" different descriptions. It is, however, unclear 

whether the same thing might not be said with equal justi

fication of stabbing someone and disturbing air molecules 
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in the vicinity of one's arm, or of appointing Jones to 

the post and paining Smith (under certain conditions), or 

of any pair of acts wherein the second is done by doing 

the first. (Invariability might not have anything to do 

with act identity; under the particular circumstances, my 

appointing Jones to the post might be identical with my 

paining Smith -- as, indeed, some philosophers have 

claimed.) Likewise, it is unclear whether striking a 

(breakable) glass and breaking it are indeed identical 

acts -- since, as some radical multiplists would be quick 

to point out, the striking seems to end before (albeit an 

instant before) the breaking of the glass does (this con

tinues, apparently, while the glass, having been struck, 

shatters) . 

All of this may, however, be beside the point. 

What is of importance to this discussion is Hart's claim, 

echoed by Kenny, that in the case in which an act and its 

consequence are invariably and immediately connected, fore

sight of the connection plus direct intention to do the act 

amounts to direct intention to bring about the consequence. 

A case Kenny believes to be on point was formulated origi

nally by Williams: 

...D, an eccentric and amoral surgeon, wishes to 
remove P's heart completely from P's body in order 
to experiment upon it. D does not desire P's 

1. Point analogous to that raised by Thomson in 
"The Time of a Killing." (See supra, note 1, page 128.) 
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death (being perfectly content that P shall go on 
living if he can do so without his heart), but 
recognizes that in fact his death is inevitable 
from the operation to be performed.-*-

Such cases are puzzlers precisely because intui

tion fails at this point (or is divided, at any rate; the 

literature on intention bears this out). One could 

establish that foresight that one will bring about A by 

Xing (intentionally), where "logically, there is no room 

to hope" one will not bring about A by Xing, entails a 

direct intention to bring about A if one could establish 

that in order not to intend (directly) to bring about A 

under these circumstances one must intend to not bring 

about A. For, as I have argued above, in order to intend 

something (in this case, not to bring about A), one must 

believe there is some slim chance he will do it (and so, 

that "logically, there is room to hope" one will not bring 

about A). In the case envisaged, however, the agent does 

not believe that there is any chance of his not bringing 

about A, if he Xs. Hence, it is impossible for him, under 

the circumstances, to intend to not bring about A (assuming 

that he intends to X). 

However, one can fail to intend to bring about A, 

and yet fail to intend to not bring about A, as well; for 

one may have no intention concerning bringing about A (or 

1. Williams, Criminal Law, 2nd, p. 39- (See supra, 
note 2, page 4l.) 
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not bringing about A) at all. Not having an intention to 

bring about A, it should be noted, is not the same as 

having an intention to not bring about A. For one may-

intend not to do something (e.g., not to warn the king) 

in order to do something else (e.g., aid the king's would-

be murderer)."'' Yet this is not the same as not intending 

to warn the king in order to aid his would-be murderer. 

A necessary condition of not having an intention in order 

to do something is that the having and the not having of 

that intention is itself within the agent's voluntary con

trol (or at least, is believed by the agent to be so); and 

it is questionable whether this is usually the case with 

intentions. Moreover, even if it is within an agent's 

control to have or not have an intention, it would be an 

eccentric agent, indeed, whose means of aiding a would-be 

murderer was not to have an intention. The agent who 

intends to aid by not warning intends not even to warn the 

king unintentionally — which act he could do even if he 

2 refrained from having the intention to warn the king. 

My own view is that even in the case of Williams' 

surgeon, if the agent is eccentric enough to be, indeed, 

1. The example is from R. M. Chisholm, "The Struc
ture of Intention," The Journal of Philosophy, LXVII, 
No. 19 (October 1970), 6^7-

2. Meiland, The Nature of Intention, pages 92-96, 
presents several other interesting arguments to show that 
intending not to do something is not equivalent to not 
intending to do it. (See supra, page 4t7 , note 1.) 
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direct intention, in acting. It may be psychologically 

impossible for any sane agent who foresees that Xing 

immediately and invariably brings about A to achieve what

ever psychological state is a necessary condition for 

directly intending to X (assuming, of course, there is 

one) while avoiding having such a state with respect to 

his bringing about A; but this may not amount to it being 

psychologically impossible for him to avoid directly 

intending to bring about A. For more than achieving a 

psychological state may be involved in intending. Further, 

it does not seem to be logically impossible for him to 

avoid directly intending to bring about A. If we imagine 

Williams' surgeon to be eccentric enough so that he can 

honestly say that it is "all the same to him" whether P 

lives or dies, we may, indeed, have a case in point. 

The alternative with which I am also comfortable 

is to admit that there may be borderline cases of direct 

intention, and that the cases which worry Hart are the 

cases on point. It may be that concepts like purpose or 

intention (strictly speaking) admit of some looseness; 

indeed, Kenny remarks that although the layman's concept 

of intention is coherent, it is "blurred" and "without 

sharp edges."''" If this is the case, then attempting will 

1. Kenny, "Intention and Purpose in Law," p. 156. 
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also admit of some looseness; for, as I shall now argue, 

attempting entails acting with a purpose and, so, will 

inherit the borderline quality of borderline cases of 

(directly) intending to do one act by doing another. 

Chisholm finds Aristotle reassuring at this point: "Our 

discussion will be adequate if it has as much clearness as 

the subject-matter admits of, for precision is not to be 

sought for alike in all discussion." (Ethics, I, chap

ter 3.)^" 

Attempting as ordinarily understood seems to 

require a direct intention. Where the consequence fore

seen is undesirable, cases of indirectly intending to do 

something and acting in a way which might result in doing 

it are naturally described as cases in which the conse

quence is risked, rather than as cases in which there is 

an attempt to bring it about. By the "might" here I wish 

to rule out the possibility that the agent foresees the 

bringing about of the consequence with absolute certainty. 

So, for example, the stag hunter who sees that he might 

shoot the king by shooting at the stag risks shooting (and 

killing) the king, rather than tries to kill the king. 

Likewise, where the agent foresees, with less than abso

lute certainty, that his act will amount to doing some 

(other) undesirable act which he only indirectly intends 

1. Chisholm, p. 64l. 



213 

to do, he risks performing, rather than tries to perform, 

the undesirable act. So, for example, an agent who 

intends to take this umbrella in order to protect himself 

from the rain outside but sees that the umbrella might not 

be his after all risks having his act of taking the 

umbrella amount to taking someone else's umbrella, rather 

than attempts to take someone else's umbrella (except, in 

the case in which it is someone else's umbrella, in the 

elliptical sense, noted in Chapter 2, in which saying that 

someone attempts to X an A is elliptical for saying that 

he attempts to X what is in fact an A). 

Where the foresight is with certainty, it seems 

inappropriate to talk of risking; however, if the thing 

foreseen with absolute certainty is only indirectly 

intended, the case still seems to fail to be an attempt 

(to do it or to bring it about). This seems clear, at 

least, for those cases in which it is clear there is 

indirect intention. The nurse who, with the best motives, 

has it as her purpose to relieve her patient's pain by 

administering a drug she believes will (but perhaps hopes 

will not) hasten his death is not trying to kill him, how

ever much her acts may appear, to the patient or the 

casual observer, indistinguishable from that of a would-be 

murderess. The man who merely foresees that his appointing 

Jones to the post will pain Smith (without desiring to 

pain Smith) is not trying to pain Smith -- no matter how 
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certain he may be of Smith's reaction. The agent who 

attempts to stab the king, foreseeing that by doing so he 

will disturb some air molecules in the vicinity of his 

arm, is not making an attempt to disturb the air mole

cules, either; the reason is that disturbing them is not 

one of his purposes in acting. 

No one who admits that attempting entails some 

sort of intending, to my knowledge, questions the claim 

that a direct intention to do an act is a necessary condi

tion of what is ordinarily understood as an attempt to do 

it. (Some, though, deny attempting entails intending.)^ 

Hart, Stuart, Williams and the drafters of the Model Penal 

Code, however, have questioned the wisdom of confining 

punishment in case of failure to bring about a criminal 

consequence to cases in which the agent has a direct 

2 
intention to bring it about. 

Their case might be stated as follows. Although 

it may not be true that Williams' surgeon is, strictly 

speaking, trying to kill the man whose heart he is 

1. In addition to Audi in "Intending" (see note 1, 
page 172, supra), Gilbert Harman holds the view that one 
may try to do something without intending to do it in 
"Practical Reasoning," The Review of Metaphysics, XXIX, 
No. 3 (1976), 431-463, especially page 433. 

2. Hart, Punishment and Responsibility, pp. 121-2 
(see page 651 note 2~, supra71 Donald Stuart , "Mens Rea, 
Negligence and Attempts," The Criminal Law Review (December 
1968), 658-9; Williams, Criminal Lai~ 2nd, pT 619; Model 
Penal Code, Comments to Sec.5•01(Tentative Draft 10), 
p. 29. 
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removing, there might be some justification for regarding 

his act as sufficiently like an attempt to kill to be 

classified along with clear cases of attempting. (The 

same would hold for the nurse who administers the lethal 

pain-killer.) For, as in trying to kill, the surgeon is 

fully prepared to kill, being aware that it is practically 

certain that the other's death will result from his acts, 

and having chosen to perform these acts anyway. Further, 

they add, the surgeon is not merely risking the other's 

death; he is insuring it by his chosen conduct, and he 

knows it. If anything, he does more to insure that another 

will die than the attempter who intends to kill another by 

shooting him and is inaccurate in his aim, or chooses an 

unloaded gun to fire. Thus, they suggest, if attempts are 

justifiably punished on grounds of dangerousness, such an 

agent must be, as well. 

Moreover, even though Williams' surgeon may be 

convicted for mayhem or assault with a deadly weapon even 

if he may not be convicted for a criminal attempt, some 

similar cases might not at present be punishable unless 

they could be charged as attempts. Just as there are tra

ditionally no blanket preparation laws in Anglo-American 

criminal law, so there are traditionally no blanket acting-

with-indirect-intention (and no blanket risking) laws. 

Suppose that a statute makes it a felony to damage or 

destroy historic documents more than 100 years old, and 
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suppose a highly eccentric defendant knows that certain 

papers are documents more than 100 years old."'" He intends 

to put a match to them, deeply regretting any damage which 

may be done, but solely in order to test a theory on rate 

of ignition of various sorts of paper. If interrupted 

after, let us suppose, he strikes the match and moves it 

in contact with the documents but before he does any dam

age to them, he would not be punishable in the present 

system at all if not for the attempt to damage historic 

documents more than 100 years old. This is, it is 

claimed, undesirable; if the behavior criminalized by the 

statute in question is justifiably punished, so is the 

behavior of the defendant who attempts to violate the 

statute. (In the next chapter, it will become clear that 

there are exceptions to the rule that if the consummated 

offense is justifiably punished, so is the attempt; but 

we may ignore this complication for the present.) 

In Chapter the justification for criminalizing 

(aind punishing) acting with an intention (direct or indi

rect) to perform some criminal offense will be considered. 

We will reject the view that deterrence (which outweighs 

the harm in punishing) is sufficient to justify punish

ment; hence, the argument from equal dangerousness of 

1. Example of a statute from Williams' discussion 
in another context, Criminal Law: The General Part, 
1st ed. (London, 1953), p^ 123 • 
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attempters and those who act with indirect intention loses 

its force. However, it will turn out that the most 

plausible justification for punishing what would ordinarily 

be regarded as attempts to commit (certain) consummated 

offenses will also, under the same conditions, justify 

planishing some cases of acting with an indirect intention 

to commit the same criminal offenses. Why, then, ought 

criminal attempt law not be expanded to embrace cases of 

entering upon the road of one's indirect (criminal) intent? 

I think that there are good reasons for restricting crimi

nal attempt law to those acts ordinarily describable as 

attempts, even if other acts which are in some ways similar 

to attempts are also justifiably punished; and this entails 

requiring, as the criminal law presently does, that there 

be a direct intention in order to convict for a criminal 

attempt. 

The first and most important reason is that 

restricting criminal attempts to attempts (to do what 

amount to criminal offenses) as ordinarily understood 

avoids unnecessary confusion on the part of the layman 

seeking to conform his conduct to the law, and on the 

part of the layman on a jury seeking to apply the law to a 

particular case. Indeed, it might even be argued that 

procedural justice requires that the terms used in crimi

nal laws be unambiguous in meaning and clear even to the 

legal layman; and this may require that where a term like 
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"attempting" has an evident meaning and use outside the 

criminal law, it not be stretched within the criminal law 

to cover cases not naturally so described. The Williams' 

surgeon case, it should be noted, it not naturally 

described as one in which the agent is attempting to kill; 

neither, of course, is the case in which the well-

intentioned nurse gives a lethal pain-killer. Smith, who 

opposes some of the restrictions on attempt law I am 

urging, is nevertheless eloquent on this point: 

The law makes use of the concept of an attempt and 
is consequently subject to certain limitations 
which are inherent in that concept. Of course, 
it is possible for the law to give to some term 
which it uses a meaning quite different from its 
ordinary, natural meaning. Thus the phrase "mal
ice aforethought" has become, as Kenny said, "a 
mere arbitrary symbol." But, unless the contrary 
has been decided, or the context so requires, it 
must be assumed that the words used in the law 
have their ordinary, natural meaning; for other
wise the difficulties of knowing what the law is 
would be insuperable.-*-

Secondly, the consequences of weakening the mens 

rea requirement to indirect intention (assuming the 

Williams' surgeon case is to be accommodated in this man

ner) are undesirable. For ordinary risking cases will 

then qualify as criminal attempts; and the reason given 

above for stretching "attempting" to cover the Williams' 

surgeon case (which is not naturally described as a case in 

1. Smith, "Two Problems Re-Examined," 136 (see 
note 1, page l6o, supra). 
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which the surgeon is trying to kill the patient) does not 

apply to ordinary risking cases. Whereas the agent who 

acts foreseeing with certainty that he will bring about A 

is plausibly regarded as being fully prepared to bring 

about A, the agent who merely risks bringing about A need 

not, as I have already pointed out, be fully prepared to 

bring about A at all. For if he comes to believe that it 

is more certain that by acting in the way (directly) 

intended he will bring about A than he had originally 

believed, he may be prepared to abandon his intention 

altogether. In short, risking seems to be sufficiently 

different from attempting to deserve separate treatment, 

or at least separate labelling, in the criminal law. 

(We might note, as an aside, that what is called 

"necessity" in the criminal law is not a defense to homi

cide and would most likely not be accepted as a defense to 

attempted homicide. Hence, one consequence of weakening 

the mens rea requirement in criminal attempt law to include 

indirect intention is that a train engineer who, to control 

a runaway train and save the lives of his passengers, 

steers the train onto a siding foreseeing that some workmen 

on the track might not escape in time and so might be 

killed would be guilty of attempted homicide.) 

Moreover, there are some undesirable consequences 

even if the indirect intention cases which are to be 

counted as criminal attempts are those in which the agent 
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foresees that by acting he will bring about some criminal 

consequence with (for all practical purposes) absolute cer

tainty. It is difficult to know what amounts to such 

foresight. Perhaps one can have it with regard to, e.g., 

the consequences of an operation which has always proven 

fatal but which one has reason (from a theory) to hope 

will work in this case. If so, and if the wounding and 

death of someone may be regarded as criminal consequences, 

Kenny suggests a case in point. A sturgeon, he reminds us, 

may act in a way that he foresees will bring about the 

wounding or death of another; but the purpose may be a 

socially desirable one and the case neither an attempted 

homicide nor mayhem."'" If he performs the operation in a 

critical case, he may also not be ion justifiably ignoring 

a risk. As I will suggest in the next chapter, there may, 

therefore, be little or no justification for criminalizing 

his conduct. 

The objection to expanding the mens rea for attempt 

raised herein might be met if at least certain motives were 

admitted as a defense to attempt -- so that, e.g., the 

surgeon performing a risky operation could win acquittal 

by proving that his motive was benevolent (e.g., concern 

for the patient's welfare). However, this alternative 

itself has serious shortcomings. It puts the burden of 

1. Kenny, "Intention and Purpose in Law," p. l6l. 
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proof on the defendant-surgeon to show that he has not 

attempted homicide; and the defense will be unavailable to 

the surgeon who is clearly trying to save the patient's 

life but is motivated by greed (he can charge elaborate 

fees for the operation) or self-aggrandizement (if he suc

ceeds he will become famous in the medical profession). 

An Overview of the Analysis and Some Reflections 

It will be helpful, at this point, to summarize 

the results of the discussion so far. In addition to an 

act meeting Condition One (and so, in addition to an act 

which either constitutes or is taken by the agent to be 

something which constitutes entry upon the road of his 

intent), it appears that necessary conditions for attempt

ing to do something, Y, include: 

(a) a direct intention to do Y (or to do Y if C*, or to do 

Y if one can); and 

(b) if the intention is to do Y if C*, a belief that C* 

obtains. 

(In the case of an intention to do Y if one can, I have 

argued, a belief that one can is not required, in order to 

be attempting to do Y; however, it seems to be a necessary 

condition for intending to do Y if one can that the agent 

believes he has at least a slim chance of doing Y.) For 

convenience, (a) and (b) conjointly will be referred to as 

Condition Two. In addition, it must be the case that the 
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act which meets Condition One is done with the direct 

intention in question in Condition Two. 

As a result of the discussion in this chapter, 

too, the need for two important modifications to Condi

tion One has become clear. The first is that, in order to 

be applicable to cases in which the agent's intention to 

do Y is conditional, the list of cases under which an 

agent has entered upon the road of his criminal intent 

must be expanded to include doing an act (or part of an 

act, perhaps in a set, by which one intends to achieve his 

objective) under certain circumstances, C*, which obtain. 

Taking oneself to have entered upon the road of one's 

criminal intent will then be taking oneself to be doing 

such an act under C*, which entails believing that C* 

obtains. 

The second is that, in order to determine whether 

the agent has entered or has taken himself to have entered 

upon the road of his criminal intent, the act(s) by which 

he intends to do Y must be considered under the description 

which is complete in all relevant particulars. (Entry upon 

the road of one's criminal intent, it will be recalled, 

was analyzed in terms of doing an act or part of an act, 

which may itself be a member of a set of acts containing 

no inessential members, by which one intends to achieve 

his objective.) In case radical multiplism is correct, 

this requirement will have to be rephrased as follows. 
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If there are a number of acts, of each of which it is 

unelliptically true that the agent intends to do Y by 

doing it and none of which are alternatives to each other, 

then the agent must either enter or take himself to have 

entered upon the road of his criminal intent with respect 

to each of them to satisfy Condition One. 

The set of necessary conditions for attempting to 

do something now seems to me to be complete; moreover, the 

necessary conditions appear to be jointly sufficient for 

attempting to do something, as well. However, it is well 

to consider — and dispose of -- a suggestion that an addi

tional necessary condition has been overlooked: namely, 

that the intention in question be firm. 

As the reader might recall, a distinction between 

a mere intention to do something and a firm intention to 

do something, suggested by Herbert Morris, was informally 

introduced in the discussion in the second chapter."'" 

Roughly, the difference between the two rests upon how 

ready the agent in question is to abandon his intention. 

If there are very few conditions under which the agent will 

abandon his intention to do the act, the intention is a 

firm one; if he is prepared to abandon his intention under 

a great many conditions, the intention is not firm at all 

but a "mere" intention. Since firmness, as so 

1. "Punishment for Thoughts," p. 102 (see note 1, 
page 73, supra). 



2 2 k  

characterized, obviously admits of degrees, the distinc

tion between firm and mere intentions is not a sharp one; 

there may be intermediary cases on a sliding scale of 

similarity to one alternative or the other. Nevertheless, 

we may take it that what is being claimed is that attempt

ing to do something requires an intention to do it which 

may be located unequivocally on the firm end of the inten

tion spectrum. 

The assumption that attempting, as ordinarily 

understood, requires firmness of intention may be what has 

made the probable desistance test, mentioned briefly in 

the last chapter, attractive to some courts.The probable 

desistance test provides that an agent has committed the 

attempt-act if his act would have resulted, "in the ordi

nary and natural course of events" and without interrup

tion from an outside cause, in the crime intended. As the 

drafters of the Model Penal Code point out, the test is 

designed to reveal whether the defendant has shown himself 

to be the sort of person unlikely to change his mind by 

2 
his conduct. Now, it may be likely that a defendant will 

change his mind even though he is not very ready to change 

it; for it may be the case that he is prepared to change 

1. See note l, page 112 above, for a source of a 
list of those courts. 

2. Model Penal Code, Comments to Sec. 5*01 (Ten
tative Draft 10), pp. 42-3. 



225 

it if C* obtains and C*, very likely, does or will obtain. 

Conversely, he may be prepared to change his mind readily, 

and for a variety of reasons but, because of the pecu

liarities of his situation, it may be unlikely that he 

will do so. Hence, readiness to change one's mind and 

likelihood of changing one's mind will not be perfectly 

correlated. However, some may believe that they are cor

related to a sufficient extent to make the probable 

desistance test , which is designed to be evidence of 

unlikelihood of change of mind, sufficiently reliable evi

dence of firmness of intention in the majority of cases. 

However, if this is the rationale behind the 

probable desistance test, it is untenable; for attempting 

to do something does not entail having a firm intention to 

do it. An agent might intend, e.g., to kill P by shooting-

him, and shoot P with the direct intention of killing him, 

without its being the case that his intention to kill P is 

firm; in which case, as the criminal law readily acknowl

edges, he has attempted to kill P. As was pointed out in 

the second chapter, intentions which are less than firm or 

even unequivocally weak may nonetheless be executed by an 

agent who is prepared to change his mind for a long list 

of reasons but finds no such reason applicable to the 

case (the crime is ridiculously easy to commit, there is 

no time, once he has begun on the road of his criminal 

intent, to abandon his plans short of the last step, etc.). 
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Hence, the suggestion that firmness of intention is a 

necessary condition for attempting must be rejected. The 

conditions arrived at above (namely, Conditions One and 

Two) seem to be sufficient for attempting. I have argued 

throughout that they are individually necessary, as well. 

Two Confusions Addressed 

There is a role for philosophical analysis in 

improving the criminal law of attempts beyond what has 

been considered in this chapter. Namely, there is a role 

for an analysis of intention itself (i.e., the necessary 

and sufficient conditions for having a direct intention to 

do something). Such an analysis would be beyond the scope 

of this dissertation. It is, however, within its scope to 

consider some instances in which ignorance or oversight 

of fundamental features of "intention" statements and the 

conditions of intending (directly) to do something (or 

intending to do something if certain circumstances obtain, 

or intending to do something if one can), which have been 

discussed above, has caused confusion. In particular, 

this section concerns itself with two such confusions: 

first, a confusion about certain cases in which the 

defendant has been taken not to have intended to do what 

he manifestly could not have done (but just as clearly did 

intend to do); and, second, a confusion about when omis

sions are (directly) intended, as opposed to being 
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indirectly intended, or recklessly or negligently per

formed, which confusion has led to doubts about applying 

mens rea analyses to omissions. 

Some factual impossibility cases where an agent 

clearly has made a criminal attempt to do something have 

been classified as cases in which he had no intention to 

do what amounts to a criminal offense (and so, as what we 

have called "no mens rea cases," which are a type of legal 

impossibility case, it will be recalled). The result of 

the classification is that such cases are regarded as 

unpunishable; since, it will be recalled, under the "ortho

dox approach" legal impossibility excuses (while factual 

impossibility does not). For example, in the well-known 

case of People v. Jaffe, the court talked in part as if 

all the defendant intended to do was to receive the goods 

he did receive, which goods were not stolen."'" Yet it is 

obvious from the facts of the case that Jaffe believed 

the goods to be stolen; and it is reasonable to suppose it 

was his purpose to receive stolen goods, as he was a known 

fence. (In that case, it will be recalled, the defendant 

was convicted of an attempt to receive stolen goods which 

he mistakenly believed to be stolen at the time of receipt, 

but which had been returned to the control of the true 

1. See note 1, page 35 » supra, for citation. For 
a case with the same facts which was decided the other way, 
see Faustina v. Superior Ct., 34b5 P.2d 5^3 (Cal. App. 1959). 
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owner, and so, had lost their status as stolen. The con

viction was reversed, partly on no mens rea grounds.) 

Likewise, the court in Wilson v. State (85 Miss. 

687) 38 So. 46 /19077) reversed a conviction for attempt 

to commit forgery on similar grounds. The facts of the 

case are as follows. Wilson changed the figures on a 

draft for $2.50 to read "$12.50," but did not change the 

words "two and 50/100 dollars" in the body of the draft; 

further, the draft was stamped "Ten Dollars or Less." He 

then tried to negotiate the draft as $12.50; but he thus 

failed to commit the crime of forgery because forgery 

would have required an alteration of a material part of 

the draft, and the figures were (unknown to Wilson, we 

might add) an immaterial part of the draft. Hughes has 

commented on the rationale in the case given by Judge 

Calhoun as follows: "What the judge seems to be getting 

at somewhat inarticulately... is the idea that the accused 

had done all that he meant to do which, as it turned out, 

amounted to no crime at all, so that a conviction for 

attempt would be improper.""'' 

Similarly, both Rollin Perkins and Edwin R. Keedy 

have adopted incredibly narrow views on the intention with 

which an agent acts in the case in which he shoots at a 

1. Hughes, "One Further Footnote on Attempting 
the Impossible," p. 1021 (see note 1, page 83> supra). 
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tree stump, mistaking the stump for his enemy. His inten

tion, according to Keedy, is to "shoot the object aimed 

at, which is the stump;""'' Perkins would say that his 

"primary intent" is to shoot the stump, as I have already 

remarked in the discussion of Chapter 2. Clearly, however, 

the agent's intention is to shoot his enemy, if "intention" 

is restricted to purpose. What is the source of such fun

damental and wide-spread confusion? 

We might begin by remarking that those who claim 

that Jaffe's intention was to receive goods that were not 

stolen, Wilson's intention was to alter an immaterial part 

of the bank draft, and the stump shooter's intention is to 

shoot the stump may make the mistake of ignoring a formal 

feature of "intention" statements, to which we have 

already alluded in Chapter 2. "Intention" statements, it 

will be recalled, are referentially opaque (at least, this 

is true of "intention" in the sense of purpose); so that, 

e.g., from "Jaffe intended to receive the goods that were 

sold to him" and "The goods that were sold to him were not 

stolen goods" one cannot validly infer "Jaffe intended to 

receive goods that were not stolen." Likewise, from 

"Wilson intended to alter the figures in the margin of the 

1. Keedy, "Criminal Attempts at Common Law," 
University of Pennsylvania Law Review, CII, No. k (195^)» 
466-7• Perkins, "Criminal Attempt and Related Problems," 
(see footnote 1, page 52 supra). 
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draft" and "The figures in the margin of the draft are an 

immaterial part of the draft" one cannot validly infer 

"Wilson intended to alter an immaterial part of the 

draft." The inference fails particularly in the case in 

which the agent-intender does not know that the identity 

statement which functions as the second premise holds; and 

the cases of Jaffe, Wilson, and the stump shooter are just 

such cases. Hence, one cannot appeal to the fact that 

the identity statement is true in each case in order to 

support the intention claims in question. 

Moreover, the intention in each case is not 

described in all relevantly complete particulars. Here 

we return to the point made, briefly, above: the descrip

tion which is most relevantly complete of the act(s) 

intended has something to do with how the agent conceived 

of his act at the time he formed his intention -- even if 

some acts he foresaw he would do he did not (directly) 

intend to do (as some would say, "under some descrip

tions" of the intended act which occurred to him at the 

time). On the facts of the cases as presented, it seems 

reasonably clear that Jaffe intended to receive stolen 

goods, since he believed that this was what he was doing 

and there is no evidence that he desired not to do it (or 

not to do it "under that description"). Even if one 

assumes he was indifferent to the stolen status of the 

goods in question -- so long, for example, as he got them 



231 

at a low enough price — the case is similar to that of 

Williams' surgeon. For the defendant is fully prepared 

to commit the offense in question (receiving stolen 

goods); moreover, under the facts as he believes them to 

be there is an immediate and invariable connection between 

receiving stolen goods and the act he clearly directly 

intends to do (receiving these particular goods). If 

there is a borderline case of purpose in the Williams' 

surgeon case, there would seem to be a borderline case of 

purpose in the Jaffe case, as well. It is not in the 

least clear that Jaffe lacked a criminal purpose, then, as 

the court suggested. 

It is clear from the facts of Wilson v. State that 

Wilson intended to alter the bank draft to deceive the 

bank teller and to get $12.50 thereby. If altering the 

bank draft in the way he intended would not have amounted 

to forgery, Wilson might still have intended to do an act 

which amounts (whether he knew it or not) to forgery if 

he intended his alteration of the bank draft to be legally 

efficacious. (It should be recalled that in criminal law, 

intending to do an act which amounts to forgery is all it 

takes to have intended to commit forgery.) If he did 

not -- because, for example, he did not consider the 

question of the legal efficacy of a change at all -- it is 

still true that Wilson intended to do something which 

amounts to a crime. For his altering the bank draft so as 
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to deceive the teller and obtaining $12.50 thereby amounts 

to obtaining money by false pretenses, which is a kind of 

larceny. 

The whole point of the stump shooter's act is to 

shoot his enemy; this is the clearest case of all in which 

his intention has been misidentified by legal commenta

tors . 

Finally, it should be pointed out that the reflec

tions about the mens rea of attempting adduced herein 

apply perfectly well to the case of omissions. Omissions 

enter into the discussion of criminal attempt in two ways. 

In the first place, one can try not to do something --

e.g., try not to move one's arm when getting an injection. 

Now, if the moving of one's arm is expected or required 

(so as to aid the nurse in inserting the needle, let us 

suppose), then under such circumstances, one who knows of 

this expectation or requirement can try to omit to move 

his arm. Eric D'Arcy has suggested that the necessary and 

sufficient conditions of omitting to X are as follows: 

not doing X when X is expected or required of one."'' So 

omitting to do X is not the same as simply not doing X. 

To borrow an example from D'Arcy, I did not buy a Rolls-

Royce each day last week, but it is hardly true I omitted 

to buy a Rolls-Royce each day last week (unless, for 

1. Human Acts, pp. 41-44. (See supra, note 1, 
page 179-) 
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example, I had been specially commissioned by some eccen

tric rich person to do just that). The expectation that 

the agent do the act, X, must, we should add, be based 

upon reason -- for example, that Xing is the reasonable 

thing to do, that it is the agent's habit to do in like 

circumstances, that it would not be in character for the 

agent not to X under the circumstances, etc. For someone 

who is not in his right mind, knowing the miserable state 

of my finances, might nevertheless be eccentric enough to 

expect me to have bought a Rolls-Royce each day last 

week; yet even so, I did not omit to buy one. 

Now, if the not-doing of something required of 

one were a criminal offense (so that the crime consisted 

of an omission), then in criminal attempt law one could 

find the legal analogue of trying not to do something. 

Unfortunately, rarely — if ever — are criminal offenses 

defined solely in terms of omissions (plus some mens rea). 

Perhaps misprision of treason (defined as failure to report 

or prosecute treason), recognized in California, would be 

a case in point; so might violation of a statute which 

criminalizes a pharmacist's failure to record the sales of 

all poisons. Williams and Ryu express the belief that for 

any criminalized omission (Williams calls it a crime of 

"pure omission"), there would be no need to convict for 

the attempt, as anything that might pass the preparation 

stage and so count as the attempt would be the completed 
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offense, the omission, itself."'" However, they may be con

fused on this point. One may intend to commit some 

offenses of omission by doing some act (not itself, or 

not "tinder that description," an omission); and the latter 

act one may mistakenly believe he is doing or do only par

tially. So, for example, one may intend to fail to report 

all of one's taxable income by filing an income tax return 

which does not list certain taxable income and be in the 

process of filing it when apprehended. In the case of 

omissions which one does not do by doing anything, if one 

intends to continue them over a period of time, one can 

abandon one's plans. So, e.g., if misprision of treason 

requires that an agent fail to report treason of which he 

has knowledge for the period during which such information 

is fresh and timely, an agent may attempt misprision and 

then abandon the attempt — as when he intends not to 

report a treasonous co-worker, says nothing about it for 

a time and then, changing his mind, makes a belated report. 

Since voluntary abandonment is not a defense to attempt in 

the present state of the criminal law, such an agent could 

be convicted for the attempted misprision of treason. 

(It ought to be noted that cases in which the 

agent intends to omit something but not by doing something 

1. Williams, Criminal Law, 2nd, p. 615 and p. 621, 
note 2 (see supra, note 2, page 41); and Ryu, "Contemporary 
Problems," p. 1196 (see supra, note 2, page 59)-
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do not, as with cases of trying to perform simple acts, 

fit Condition One; for Condition One requires that the 

agent intend to achieve his objective by doing something. 

Indeed, one can regard such omissions as simple acts; and 

trying to perform simple acts is, as I have pointed out in 

the second chapter, of no great interest to the criminal 

law. An analysis of trying to perform simple acts would 

require separate and lengthy treatment not justified in a 

dissertation of this scope. X can, however, suggest that 

trying to do an act as a simple act is going to turn out 

to be significantly different from the usual sort of 

trying and may not, in cases of success, permit a dis

tinction to be made between the act which constitutes the 

trying to Y and the Ying itself, even for commission cases.) 

In the second place, one can try to do something 

(say, commit an offense which can be committed by doing 

something) by omitting to do something (else); and these 

sorts of cases do show up in the courts. There are plenty 

of crimes -- among them homicide, child abuse (through 

neglect), aiding and abetting criminal activity, criminal 

fraud, arson"'" -- which can be committed by not doing some

thing. For example, as Hughes suggests, one can commit 

1. In Commonwealth v. Cali, 2^7 Mass. 20, 14:1 
N.E. 510 (1923), the court held that where a fire acciden
tally started on D's premises and D intentionally refrained 
from extinguishing it in order that the premises might be 
destroyed and he collect the insurance, he would be guilty 
of arson. 
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homicide by omitting to feed one's child (where one has 

the duty to feed it); and, likewise, as Hughes argues, one 

can attempt homicide by intentionally omitting to feed his 

child."*" Similarly, I suppose, one can attempt criminal 

fraud by intentionally omitting to disclose a fact material 

to the sale; and a pharmacist, who has the duty to record 

the sale of all poisons, can attempt to aid and abet a 

would-be murderer by intentionally omitting to record the 

sale of poison to him. 

Now, as I have argued, attempting to do something --

say, Y -- entails intending to Y by doing something -- say 

X (or intending to Y by Xing if C* or intending to Y by 

Xing if one can); from which it follows that the agent 

intends both to Y (or to Y if C* or to Y if he can) and 

also to X (or to X if C* or to X if he can). If either 

"X" or "Y" is replaceable by the name of an omission to 

act (so that one may either attempt an omission or attempt 

to do something by omitting to do something), then it must 

be true one can intend omissions. Moreover, with an ade

quate criminal law of attempts there will have to be dis

criminations made between cases in which omissions are 

(directly) intended and cases in which, e.g., they are 

indirectly intended or reckless or negligent. Some legal 

1. Graham Hughes, "Criminal Omissions," pp. 6l3-^. 
(See supra, page 22, note 1.) 
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commentators, however, have questioned the possibility and 

the desirability of making these discriminations. 

In particular, Glanville Williams has pointed to 

what he calls "practical difficulties" in distinguishing 

cases in which an omission is intended from those in which 

it is merely reckless or negligent. For example, it is 

not clear, as he points out, what one should say about D's 

failure to perform his duty if now, five minutes before 

he will be under a duty to act, D, knowing he will have a 

duty to act in five minutes' time, allows himself to go 

to sleep and does not intend to wake up."'" 

In the same vein, Hughes goes so far as to suggest 

that the concepts of intention and recklessness, at least 

as used in the criminal law, do not apply (comfortably) to 

2 
omissions at all. Unfortunately, Hughes gives no argu

ment for this claim, which he makes subsequent to some 

agonizing over various cases of a pharmacist omitting to 

record the sale of a poison (as required by law). In some 

of these cases, the pharmacist has no idea he has a duty to 

record the sale; in others, he has no idea the substance he 

has just sold is a poison, and so on. Yet any difficulties 

in deciding whether some omission is (directly) intended, 

it appears, are mirrored by difficulties in deciding 

1. Criminal Law, 2nd, pp. 44-48.  

2. 'Hughes, "Criminal Omissions," pp. 605-606. 
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whether some act which is not an omission is (directly) 

intended by the agent in question. If the former are too 

difficult for resolution in the criminal law, the latter 

will be, too; and where the latter may be resolved with 

the help of careful conceptual analysis so, we might 

expect, may the former. 

So, applying the results of our discussion in this 

chapter, we might begin to resolve the difficulties in the 

pharmacist cases by recalling that a pharmacist to whom 

the question of whether the substance is poison has not 

occurred does not intend, by not recording the sale of it, 

not to record the sale of a poison (some would add: under 

this description); a pharmacist who has never considered 

the question of recording or not recording the sale of 

the substance he sells cannot have the intention to not 

record the sale; a pharmacist who neither knows nor 

believes he has a duty to record sales does not have 

omitting to fulfill the duty to record sales as his inten

tion; and so forth. So, too, we might begin to resolve 

the difficulties in the sleeping man case by recalling 

that some acts may be only indirectly intended, rather 

than directly intended -- particularly when not desired 

by the agent, either as an end or as a means to an end. 

When we have more information about the case, it may turn 

out the agent who permits himself to fall asleep only 

indirectly intends to fail to perform his duty in five 
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minutes' time. (Since attempting requires a direct inten

tion, he would not, in this case, be making an attempt to 

fail to perform this duty at all.) Thus, it appears, the 

discussion in this chapter, which focuses upon the mens 

rea of attempting, may be of value in avoiding confusions 

in peripheral matters within the sphere of mens rea in 

general. 



CHAPTER 5 

THE PUNISHMENT OF ATTEMPTS 

The conceptual analysis of attempting to do some

thing has now been completed; it is time to proceed with 

the long-postponed examination of the justification for 

punishing criminal attempts. Having examined the concept 

of attempting at length, we are in a better position to 

understand what sort of behavior it is that is punishable 

under an adequate criminal attempt statute. However, this 

very insight may be the source of doubts about the justi

fication for punishing attempts, including impossibility 

cases in which the agent may be harmless and his conduct 

far from a threat to another. (It will be recalled that 

only factual impossibility cases are, at present, punished 

in the criminal law.) 

Likewise, it may seem unclear why entry upon the 

road of one's criminal intent -- which, we have said, 

differentiates attempts from mere preparations in non-

impossibility cases -- ought to mark the point before 

which punishment is, generally, excluded. (It is the 

policy of the Anglo-American criminal law, it will be 

recalled, to punish attempts but not mere preparations.) 

This chapter is an attempt to answer the questions raised 

2k0 
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by such doubts by developing -- albeit tentatively -- a 

plausible rationale for punishment which will justify the 

practice of punishing attempts (as ordinarily understood) 

in both non-impossibility and impossibility cases and 

provide reasons for believing that, under exactly the same 

conditions in which punishing attempters is (presump

tively) morally permissible, punishing mere preparers is 

not (presumptively) morally permissible. 

The chapter is divided into six sections. The 

first section begins with an examination of the utili

tarian rationale of punishment, which, it will be 

recalled, was introduced in Chapter 2 in connection with 

the claim that it provides a rationale for the criminal 

attempt law in its current form. (The claim, it emerged, 

is false.) As a result of the examination of utilitari

anism, the rationale will be rejected in favor of some 

form of the other leading rationale of punishment, known 

as retributivism. A plausible retributive theory which 

makes the case for the presumptive moral permissibility of 

punishment (under some conditions) will be sketched; the 

account will rely heavily upon, but will not be a mere 

exegesis of, a promising retributive theory recently pre

sented by Herbert Morris. 

The second section will concern itself with the 

application of the rationale developed to the question of 

the moral permissibility of punishing attempts. In the 
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third section, the permissibility of punishing attempts in 

impossibility cases will be examined in particular detail. 

It will turn out that the orthodox approach (which, it 

will be recalled, provides for the excusing of all legal 

impossibility cases but not for the excusing of factual 

impossibility cases) appears to lack a justification on 

the rationale being developed. It has already been 

argued, in Chapter 2, that it lacks a justification on 

the utilitarian rationale. There seems to be no reason, 

therefore, to maintain it. 

The fourth section is devoted to the examination 

of the permissibility of punishing attempts in voluntary 

abandonment cases. The fifth section considers the impli

cations of the rationale developed for punishing acting in 

such a way as to meet Condition One with respect to an 

indirect criminal intention. (Condition One requires the 

agent to have entered or done something which he takes to 

be an act which would constitute entry upon the road of 

his intent.) These are cases, it will be recalled, in 

which the agent is not trying to commit the crime in ques

tion, strictly speaking; it is the difference in the 

directness of the intention to commit the crime which dis

tinguishes such cases from genuine attempts. It will turn 

out that such cases are a heterogeneous lot, with respect 

to the moral permissibility of punishing them under the 

conditions in which punishment of consummated offenses is 
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morally permissible, in a way in which attempts to commit 

those offenses are not. Hence, Condition Two would seem 

to have moral significance. (Condition Two, it will be 

recalled, provides for a direct intention to do something 

and, so, distinguishes attempts from such cases.) 

Finally, in the sixth section, it will become 

clear that Condition One has moral significance on the 

rationale for punishment developed in this chapter. 

(Condition One, it will be recalled, distinguishes 

attempts from mere preparations.) For the sixth section 

is devoted to an examination of the presumptive moral 

permissibility of punishing mere preparations; and it will 

emerge that under conditions in which punishment of 

attempts is presumptively morally permissible, punishment 

of mere preparations need not be so permissible. 

(Due to restrictions of scope, the oft-debated 

question of whether attempts should be punished less than, 

more than, or as severely as their respective consummated 

offenses will not be considered. Consideration of this 

question would require the elucidation of principles for 

assigning amounts of punishment to offenses; and this 

deserves separate and lengthy treatment.) 

I have already remarked, in Chapter 2, that con

fusion over the proper justification for punishing attempts 

may lead -- indeed, perhaps, has led -- to the confusions 

about what it is to attempt to do something inherent in 
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some analyses of criminal attempts. The opposite may also 

be true, although it is difficult to discover clear cases 

on point. Confusion about to what attempting amounts can, 

clearly, cause confusion on matters related to the justi

fication of the practice of punishing attempts. If one 

holds that nothing is an attempt unless it is a full one 

(that is, until the agent has traversed the road of his 

criminal intent or fails to do so but does his best to do 

so), then it follows that voluntary abandonment, far from 

being a possible formal mitigation for attempting, will be 

inconsistent with having attempted in the first place. If 

one holds, as ¥. F. Hare does, that there can be no trying 

in an impossibility case, then it follows that impossi

bility will also be inconsistent with having attempted in 

the first place. (Hare's views were criticized above in 

Chapter 2, it should be recalled.) In both cases, confu

sion over the answer to a conceptual question ("Under what 

conditions has an agent attempted to Y?M) leads to mis

taking a moral issue (whether or not excusing from punish

ment is permissible in cases in which an agent voluntarily 

abandons his plans or in which it is impossible for him to 

succeed under the circumstances and by the means he has 

chosen) for a conceptual one (whether or not his acts are 

attempts at all). 

Conceptual confusion about attempting may make 

some justifications for punishing seem more attractive 
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than they are when examined objectively. If one believes 

that attempting requires a firm intention, then a justifi

cation for punishing attempters in terms of their danger-

ousness or propensity to repeat may be appealing. (One 

may also regard voluntary abandonment as a defense to a 

charge of attempting on the grounds that there is no 

attempt. Williams takes this view: "...what of the sup

posed rule that repentance after the proximate act and 

before consummation of the full crime comes too late...? 

Such repentance would seem to be the clearest indication 

that there was never a firm resolve, whatever the accused 

himself may have thought.""'") 

Such a justification is even more appealing if one 

has difficulty in regarding any impossibility case as a 

case in which the agent is attempting. Finally, if one is 

disposed to believe, as the framers of the Model Penal Code 

apparently do, that there is no "natural line" at which 

point an agent crosses over from preparatory and other 

preliminary conduct to attempting (i.e., if one assumes 

that no consistent and cogent conceptual analysis of the 

attempt-preparation line can be drawn), then one is cer

tainly less likely to latch onto the theory of punishment, 

if it exists, which justifies punishing attempts but not 

1. Criminal Law, 2nd, p. 632 (see supra, note 2, 
page 4l). 
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mere preparations; since one presumably does not know how 

to recognize such a theory by its consequence. 

As remarked above, even when one is not confused 

about conceptual matters -- when one understands, for 

example, exactly what it is that differentiates trying 

from mere preparation -- it is not obvious that the prac

tice of punishing attempts to Y (where Y is a violation of 

the law) but not punishing preparations to Y, under the 

same conditions, is justifiable. Since it is apparent 

that mere preparers — indeed, mere intenders — may, from 

the point of view of the moral worth of the agent, be just 

as bad as attempters (equally determined to achieve a 

criminal objective, equally without justification or 

excuse, and only unable to act further on their intention 

because of circumstances beyond their control), justifica

tion for the practice cannot be on the basis of a differ

ence in the moral worth of the agents involved. (Such 

reflections lead some to dismiss — albeit too hastily, 

as we shall see -- the possibility of justifying punish

ment for attempts on the basis of a retributive theory.) 

It is also apparent that mere preparers may be 

just as dangerous or at least just as in need of reform as 

attempters (particularly when the reason an agent does not 

do more than prepare is because he is prevented, or made 

unable to do more, by circumstances beyond his control). 

Likewise, some attempters may be much less dangerous than 
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preparers who have a firm intention but are prevented 

from acting further on it. As the discussion in Chapter 2 

revealed, someone may attempt to do something in a way 

that is impossible of success, and may not be likely to 

learn from his mistake or not be likely to repeat the 

attempt. 

Such considerations have a bearing on the justifi

cation of planishing attempts, however, only insofar as 

they are given weight by a defensible rationale of the 

practice of punishment itself. Hence, it is first neces

sary to determine what is the most defensible rationale of 

punishment, and to outline its major tenets. It is to 

this task we now turn. 

Why Punish at All? 

The rationale of punishment usually invoked in 

defense of criminal attempt law is utilitarianism. I have 

already set out the utilitarian rationale in detail (in 

Chapter 2); but it will be helpful here to summarize its 

basic tenets. According to utilitarianism, punishment is 

justified just in case it has beneficial consequences (in 

particular, deterrence of would-be criminals) which out

weigh the harm involved in inflicting and threatening to 

inflict it; and just in case it achieves the beneficial 

results (prevention of harm, for example) at the cheapest 

rate of available alternatives. We have already concluded 
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that existing criminal attempt law -- in particular, 

insofar as it discriminates between punishable attempts 

and unpunishable preparations on the basis of the three 

traditional actus reus tests and incorporates the rule 

that legal impossibility excuses but factual impossibility 

does not — fails to be justified on the utilitarian 

rationale. It is now time to consider whether that 

rationale itself is defensible. 

The great difficulty with utilitarianism is that 

it gives enough weight to the value of deterrence (general 

as well as individual) to justify the infliction of 

punishment on the innocent. (For those who define "pun

ishment " in such a way that it is a necessary condition of 

punishment that the one being punished is an offender, we 

can state the objection as follows. Utilitarianism justi

fies the infliction of punishment-like deprivations on the 

innocent."'' Even if this practice would not amount to 

punishment, the consequence noted demonstrates that the 

practice of punishment cannot be justified by considera-

2 ,  
tions of the utilitarian kind alone. ) By "the innocent" 

1. Those who insist on this definition include 
Kurt Baier ("Is Punishment Retributive?", Analysis, XVI, 
No. 2 /December 19557i 25-32), Stanley I. Berm and 
R. S. Peters (Principles of Political Thought /New York, 
19597' Ch. 8), and Anthony Quinton ("On Punishment," 
Analysis , XIV, No. 6 /June 195^7•> 512-17)* 

2. Point from Ted Honderich, Punishment: The 
Supposed Justifications (New York, 1969)> p"- 55 • 
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I mean to include both an agent who committed the actus 

reus of an offense but did so by non-culpable accident, 

\ander duress, or under conditions where he could not have 

done otherwise (hereafter referred to as "excusing condi

tions"), and an agent who did nothing criminal and is 

"wholly innocent" of the actus reus of the offense. 

To see the point of the criticism, all one has to 

do is imagine cases where utility would be best served by 

punishing an agent who is innocent in one of the above 

ways. Consider, for example, the case presented by 

Carritt and cited by Rawls in "Two Concepts of Rules": 

.. .ri7f some kind of very cruel crime becomes 
common, and none of the criminals can be caught, 
-it might be highly expedient, as an example, to 
hang an innocent man, if a charge against him 
could be so framed that he were universally 
thought guilty; indeed this would only fail to be 
an ideal instance of utilitarian 'punishment' 
because the victim himself would not have been so 
likely as a real felon to commit such a crime in 
the future; in all other respects it would be per
fectly deterrent and therefore f elicific . -1-

A similar case can be made for a utilitarian justification 

for ignoring excusing conditions entirely for purposes of 

1. Edgar Frederick Carritt, Ethical and Political 
Thinking (Oxford, 19^7), p. 65; cited in John Rawls, "Two 
Concepts of Rules," The Philosophical Review, LXIV, No. 1 
(January 1955)» 10-
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punishment -- that is, for having what is referred to as a 

strict liability system of punishment. 

The standard reply to such criticism (to be found, 

for example, in Rawls1 "Two Concepts of Rules") is that a 

practice or institution which permits of occasional vic

timizations ("punishing" the wholly innocent) whenever this 

will best serve utility would not itself be justifiable on 

utilitarian grounds. (A similar claim is made for an 

institution of strict liability.) For it would have more 

harmful consequences than any gain in deterrence of 

criminals could offset; some of the ones cited include 

widespread alarm among the citizens (because a citizen 

has no control over his becoming liable for punishment), 

increased fears about the future (because a citizen cannot 

foresee when he will be subject to punishment in the 

future), and increased disrespect for the law (assuming 

the rules of the institution allowing victimization or 

disallowing excusing conditions are made public). In addi

tion, the point is made that officials will most likely 

exceed any authority or misjudge in what situations the 

1. In Introduction to the Principles of Morals 
and Legislation, Chapter XIII, paragraph 9, Bentham argues 
that punishment would be inefficacious for agents under 
excusing conditions (see supra, page 65, note l); but as 
Hart (Punishment and Responsibility, especially Chapter 1) 
points out, this is true only for the threat of punishment 
(see supra, page 65> note 2). The infliction of punishment 
on such agents might have great deterrent value to others 
who might hope to escape punishment by pleading excusing 
conditions. 
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benefits outweigh the losses; so the system will not be 

one hundred percent effective in restricting harm to the 

innocent to cases in which social utility is thereby 

s erved. 

However, the defense of utilitarianism is inade

quate for three reasons. In the first place, it is not at 

all clear that an institution which permits occasional 

victimizations -- and whose rules to this effect are known 

to the public at large, as Rawls apparently assumes they 

will be -- would be one whose harmful effects outweigh any 

benefits in increased deterrence, after all. As Murphy 

has pointed out, if the rules which permit victimization 

restrict its practice to a small segment of the population 

(a minority, say, among whom crime is rampant; or to the 

immediate family of a criminal who clearly deserves pun

ishment , where one can fairly well predict which small 

segment of the population will commit crimes), the appre

hension and anxiety experienced by the innocent who may be 

liable to punishment through no fault of their own will 

not be widespread.^ The benefits in terms of increased 

deterrence may well be enormous. There may be no appre

ciable disrespect for the law, overall. Under such condi

tions, no utilitarian objection to the practice could 

consistently be raised. 

1. Point made by Professor Jeffrie G. Murphy in 
private conversation. 
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In the second place, the proposed defense of 

utilitarianism involves an appeal to rule-utilitarianism, 

applied at the level of institutions. We are to consider 

the justification of having a set of rules which define a 

practice that imposes punishment-like deprivations, but 

occasionally imposes them on the innocent. It is not 

clear, however, that a utilitarian can consistently 

defend the claim that the latter rule ought to be fol

lowed in a case in which social utility would indeed be 

best served by violating it (e.g., in a case in which the 

violation will certainly be kept secret and the conse

quences of not "punishing" the innocent defendant are 

incredibly bad). Downie makes the point: 

...if excusing conditions /and rules confining 
punishment to offenders, we might add7 are 

allowed only insofar as they have social utility 
there remains the possibility that some unusual 
cases may crop up in which the infliction of 
suffering or 'punishment' on an innocent person 
would have social utility which would far out
weigh the social utility of excusing him."'" 

One standard reply to the charge is that such 

cases are so "fantastic" (involving isolation of the agent 

and his punishers tantamount to that of Robinson Crusoe 

and Friday) and must involve the threat of such horrible 

consequences to justify violating rules of the practice of 

punishment (as we know it) that it may well be that the 

1. R. S. Downie, Roles and Values: An Introduc
t i o n  t o  S o c i a l  E t h i c s  ( L o n d o n ,  1 9 7 1 ) > p p • 1 6 2 - 3 .  
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right thing to do in such situations is the most socially 

useful thing -- e.g., to victimize. This leads us to the 

last reason the utilitarian defense is inadequate. For 

even if it is true (and this remains to be demonstrated on 

grounds which do not beg the question) that cases in which 

utilitarianism justifies punishment of the innocent are 

exactly those cases in which punishment of the innocent 

would be the right thing to do, the utilitarian misses the 

point about why it is wrong in general to punish the inno

cent. Further, he misses the moral complexity of the 

c a s e s  i n  w h i c h  s u c h  p u n i s h m e n t  w o u l d  b e  j u s t i f i e d . T h a t  

utility is not served is not the reason it is wrong to 

punish the innocent, where this is wrong; the reason is 

that the innocent defendant does not deserve punishment 

and it would be unjust to inflict it on him. Moreover, if 

there should be cases in which, all things considered, it 

would be justifiable to punish the innocent, in such cases 

one is justified in treating another unjustly, in a way he 

does not deserve. 

The other major rationale for punishment, retribu-

tivism, gives a central place to concepts of desert and 

justice; and it is natural at this point to turn to an 

examination of the view in detail. Several varieties of 

1. A point made by Hart, for one, in Punishment 
and Responsibility, pp. 76-9-
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retributive theory may be identified, most of which, for 

brevity's sake, will have to be ignored herein; what they 

have in common is the view that punishment is justified 

because the offender deserves it. Without elaboration, 

the view invites hasty dismissals such as the one by 

Stanley Benn: 

This, however, is not to justify punishment but, 
rather, to deny that it needs any justification. 
To say that something is right or good in itself 
means that it does not need to be justified in 
terms of the value or rightness of anything else. 
Its intrinsic value is appreciated immediately 
or intuitively. But since at least some people 
do doubt that punishment is right, an appeal to 
intuition is necessarily unsatisfactory. Again, 
to say "it is fitting" or "justice demands" that 
the guilty should suffer is only to reaffirm that 
punishment is right, not to give grounds for 
thinking so.-'-

However, there can be more to retributivism than 

this; as Jeffrie G. Murphy points out, a retributivist 

2 
theory need not be a moral sense theory. It is com

patible with retributivism to present an argument for the 

claim that guilt merits punishment. Furthermore, although 

some retributivists speak as if the fact that the indi

vidual voluntarily commits an offense, at least in certain 

sorts of legal systems, itself is sufficient to justify 

the infliction of punishment, it does not seem incompatible 

1. Stanley I. Benn, "Punishment," Encyclopedia of 
Philosophy, VII, p. 30. (See supra, page 55, note 1.) 

2. "Marxism and Retribution," Philosophy and 
Public Affairs, II, No. 3 (Spring 1973)" 228". 
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with a general retributivist approach to admit that the 

consequences of punishment (more particularly, the protec

tion it may afford the law-abiding, through its deterrent 

effects) has a role to play in its justification, as well. 

Such has been the line taken by Herbert Morris in "Persons 

and Punishment,""'' which largely inspires the account about 

to be sketched. 

There are those, of course, who prefer to regard 

a view such as Morris' as a mixed theory, being inclined 

to define "retributivism" as the view that punishment is 

justified solely because guilt merits it, independently of 

any consequences of the practice. This, of course, is 

like defining "deontology" as the view that the Tightness 

of an act is determined solely by features independent of 

its consequences; and, given either such definition, one 

wonders why a reflective person would take such a view to 

be plausible. It seems a definition of retributivism which 

acknowledges the moral weight of the protection punishment 

may afford the law-abiding is preferable; and so, I shall 

use the term "retributivism" to refer to any theory which 

holds that the justification of punishment is (primarily 

but not necessarily exclusively) that it gives the guilty 

their just deserts. 

1. The Monist, LII, No. 4 (October 1968), 475-501. 
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The retributivist view which is most plausible 

begins by asking under what conditions anyone as agent of 

a group (in particular, a legal system) has the right to 

inflict punishment on another. The most promising view, 

traceable back to Kant (according to Jeffrie Murphy, 

pages 224-6), assumes there is no such right unless the 

violator of a rule has a moral obligation, owed to the 

other members of the group, to conform to the rule he has 

violated. The requirement that the individual be under an 

obligation to obey the rules of the group, and that that 

obligation be owed to the other members of the group (some 

would restrict it to the law-abiding, in the case of a 

legal system), is crucial. For a man who breaks a law pro

hibiting premeditated murder has undoubtedly done something 

he morally ought not to have done. When "obligation" is 

used narrowly, however, as I am using it, being obligated 

not to do something is not equivalent to its being the 

case that it would be wrong to do it. Obligation, some 

have claimed, entails the existence of an obligee, to whom 

the performance of an act (or the refraining from an act, 

as the case may be) is owed, and who has a corresponding 

right to the fulfillment of the obligation. (Moreover, it 

is usually held, the obligee may release one from the 
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obligation.J1 Whether or not there is always an obligee 

for every obligation (to whom, for example, does the oath-

taker in a court of law owe the telling of the truth on 

the witness stand?), violating a moral obligation is 

itself something that is morally wrong, in addition, per

haps , to the wrongness of the act performed which consti

tutes the violation of the obligation. So a man who is 

under an obligation not to commit murder has also, by 

murdering, violated an obligation; although the moral 

reprehensibility of murder is so great that the additional 

reprehensibility of violating an obligation in this case 

pales by significance and would generally go unnoticed by 

the casual moral observer. 

At any rate, I start with the assumption that the 

conditions under which punishment presumptively may be 

inflicted on the violator of a rule are restricted to con

ditions under which the violator had a moral obligation, 

owed to the members of the group which inflicts the punish

ment , to obey the set of rules of which the rule he violated 

is a member. Morris, who makes the same assumption, finds 

a ground for obligation in the principle of fair play, 

articulated in the writings of H. L. A. Hart and John 

1. For example, see David Gauthier, "Obligations," 
in Practical Reasoning (Oxford: Clarendon Press, 1963), 
pp. 17^-192; and John Ladd, "Legal and Moral Obligation," 
in Political and Legal Obligation: Nomos XXI, ed. J. Roland 
Pennock and John W. Chapman (New York, 1970), PP- 3-35. 
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Rawls."'" Hart and Rawls argue that under conditions in 

which an individual has neither explicitly nor tacitly 

consented to obey the rules of a cooperative venture, he 

may still have an obligation (owed to the obedient members 

of the group) to obey the rules. More specifically, the 

claim is that an obligation to conform to the rules of a 

cooperative enterprise -- based, Rawls says, on the duty 

of fair play -- arises when one has voluntarily accepted 

and intends to continue to accept benefits from others' 

conformity to the rules of a just cooperative enterprise 

which is advantageous to all and whose benefits and burdens 

are fairly distributed. 

The view that an obligation arises under such con

ditions has been, however, spiritedly attacked in recent 

philosophical literature; so the principle of fair play 

may not be an adequate foundation for a retributive justi

fication of punishment. Robert Nozick, for one, has criti

cized the view that the basis of an obligation may be 

fairness to others in return for a benefit enjoyed and 

1. It can be found in H. L. A. Hart, "Are There 
Any Natural Rights?", The Philosophical Review, LXIV, 
No. 2 (1955), 175-91; and John Rawls, "Legal Obligation 
and the Duty of Fair Play," in Law and Philosophy; A 
Symposium, ed. Sidney Hook (New York: N. Y. U. Press, 
1964), pp. 3-18. Rawls presents the principle, in a less 
developed form, in "The Justification of Civil Disobedi
ence," in Civil Disobedience: Theory and Practice, 
ed. Hugo Adam Bedau (New York, 1969), pp. 240-255; and 
"Justice as Fairness," The Philosophical Review, LXVII, 
No. 2 (1958), 164-194. 
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voluntarily accepted (when the distribution of benefits 

and burdens in a cooperative scheme is fair) as follows. 

In a cooperative program of neighborhood lectures over a 

public address system, in which the burden is the donation 

of a day of one's time to give the lectures, an individual 

who, not having in any manner consented to the plan, 

enjoys the lectures given by his neighbors, voluntarily 

accepting the benefits of the system, and then is expected 

to take his turn as a lecturer does not appear to be under 

any obligation to his fellows to do so. So acting unfairly 

is not sufficient to obligate. (Likewise, we might add, 

an individual free rider who enjoys the benefits of the 

public television station but refuses to make a donation 

during the annual drive for financial support may be 

morally blameworthy, but appears to be under no obligation 

-- least of all to the supporters of the station -- to do 

so.) Moreover, it seems fairly clear that obligations of 

fair play are not generated under conditions in which the 

costs to the individual exceed the benefits to him of the 

system; nor, perhaps, if he is the least benefited but is 

1 required to assume the same burden as the most benefited. 

(This may, however, be ruled out by the requirement that 

the distribution of benefits and burdens be a fair one; 

1. Robert Nozick, Anarchy, State and Utopia (New 
York, 1974), pp. 90-95-
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since a disproportional cost to a few members would, pre

sumably, be inconsistent with a fair distribution.) 

Moreover, M. B. E. Smith has expressed doubts that 

even if Nozick1s criticisms can be met, if the violation 

of a particular rule (in a particular manner) would neither 

harm the ones whose cooperation has enabled the agent to 

enjoy benefits nor withhold a benefit from any of them, he 

would not violate an obligation to any other group member, 

based upon a duty of fair play, if he violated the rule 

(in the manner in question). Fairness does not, Smith sug

gests, demand obedience when disobedience harms no one's 

legitimate interests. (The interest a cooperator might 

have in having everyone obey the rules he has obeyed might 

be held not to be legitimate in this case. For the agent 

who violates a rule under the conditions outlined above may 

not be acting unfairly. According to Rawls, the essence 

of acting unfairly is claiming or exercising a liberty 

2 
incompatible with a like liberty for others. Such an 

agent, however, does not claim a liberty incompatible with 

a like liberty for others, for all he claims is the liberty 

1. "Is There a Prima Facie Obligation to Obey the 
Law?", The Yale Law Journal, LXXXII, No. 5 (April 1973), 
956-57. 

2. This is the view presented in "Justice as 
Fairness;" although Rawls claims such a liberty may not be 
acting unfairly if it is reasonable to expect that such a 
liberty will work out for everyone's advantage. 



to violate a rule in the case in which no one is harmed 

and no one is thereby deprived of a benefit he would other

wise have received; and this is surely compatible with 

everyone doing the same, and the system producing the 

benefits it does produce for the members at large.) 

These criticisms of the principle of fair play 

seem cogent; the worry, that fairness to others in a 

cooperative enterprise which is just and mutually advan

tageous , is not sufficient to generate an obligation --

even when one has voluntarily accepted and intends to 

continue to accept the benefits of others• cooperation — 

seems well-founded. Conditions approaching tacit consent 

seem to be required; and it seems fairly clear that under 

similar circumstances, if the agent has tacitly consented 

to the cooperative scheme (and so, consented to under

taking the burden of obeying the rules in order to produce 

the benefits), he does have an obligation -- owed to the 

others, to whom he may be supposed to have given his con

sent — not to violate the rules. As some have been 

quick to point out, however, no existing legal system 

appears to be one in which the members can be said to have 

given their tacit consent to obey the rules. As Smith 

points out, tacit consent entails an intention on the part 

of the consenter that others (to whom he gives his consent) 

understand him to have so consented; and very few citizens 

of even as enlightened a democracy as ours may be said to 
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have ever had such an intention."'" However, this need not 

worry us here, although it may worry political theorists. 

Our concern is whether, given that there is an obligation 

to obey the rules of some (legal) system, inflicting pun

ishment upon a voluntary violator of those rules is 

morally permissible. (The applicability of such a view to 

current legal systems will be briefly considered below.) 

If the principle of fair play can be doctored so as to 

provide a foundation for an obligation to obey, independent 

of consent, then we still have the additional concern of 

learning what more is needed before members of the group, 

to whom the obligation to obey the rule violated was owed, 

have the right to inflict punishment on the violator. For 

from the mere fact that an obligation has been violated, 

nothing follows about a right to punish the violator. 

Morris, aware that something more is needed before 

punishment is permissible, argues that it is (primarily) 

justified because (and insofar as) by punishing a moral 

balance is restored. Now, restoring a moral balance, 

alone, is insufficient to justify punishment; as Gertrude 

Ezorsky has pointed out, certain crimes (by the excessively 

disadvantaged against the excessively advantaged) might be 

1. M. B. E. Smith, pp. 96O-I. Murphy, moreover, 
points out that our legal system does not meet the con
straints of the conditions under which a duty of fair play 
is alleged to arise. ("Marxism and Retribution," pp. 231-
243. ) 
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said to restore some sort of moral balance, too; but one 

hardly wants to call them justified."*" However, Morris 

adds conditions which do not apply to crimes against the 

advantaged. Primarily, he adds that the one who has 

caused the moral disequilibrium must owe the restoring of 

it to the others, who (by their agent, perhaps) are justi

fied in inflicting the punishment upon him and thereby 

2 restoring the moral balance. 

Now, the moral balance in a social institution in 

which benefits are produced by the undertaking of burdens 

is the balance of benefits and burdens itself; if the dis

tribution of benefits and burdens is a fair one, and if by 

violating the rules and so shirking a burden of the system 

(which burden is to restrain one's impulses so as to act 

in accordance with the rules) an agent has caused an 

unfair distribution of benefits and burdens to obtain, 

punishment of him may restore the moral balance. We might 

note that a duty of fair play, if it arises at all, would 

arise under just such conditions. If, however, consent is 

required to generate an obligation to obey the rules of a 

system, then morally permissible punishment for violation 

1. "The Ethics of Punishment" in Philosophical 
Perspectives on Punishment, ed. Gertrude Ezorsky (Albany, 
New York, 1972) , p"I xviii. 

2. Another condition, which a practice permitting 
private crimes may fail to meet, is to be found below, 
page 275. 
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of this obligation seems, in general, to be confined to 

systems in which the benefits and the burdens which pro

duce those benefits (the burden to restrain one's impulses 

so as to act in accordance with the rules) are fairly 

distributed. (One must say "in general" here because, 

although just punishment seems confined to such cases , it 

might be morally permissible to punish unjustly -- as, for 

example, when the consequences of not doing so are exceed

ingly disastrous to all concerned.) 

Under such conditions, the rule violator is 

responsible, through his voluntary acts, for causing an 

unfair distribution in benefits and burdens to obtain. 

Moreover, he has caused this maldistribution by violating 

an obligation owed to the others (to obey the rules). If, 

as is ordinarily supposed, one who violates an obligation 

owed to another thereby comes under a duty to make repara

tion for the harms caused by violating the obligation, one 

of the things for which a rule violator would seem to have 

a duty to make reparation is the disturbing of the moral 

balance of the system. For he causes the disequilibrium 

by violating his obligation to others, and in disturbing 

the moral balance he has acted unfairly to the others, 

causing an unfair distribution, which is a sort of addi

tional harm to them. So it looks as if, where his rule 

violation causes an unfair distribution in the benefits and 

burdens of the system, he owes the restoring of this moral 
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balance, insofar as it can be restored, as a duty he 

acquires through his omission to fulfill his obligation to 

obey the rules in the first place. 

Morris, it should be noted, argues that a rule 

violator owes the restoring of the moral balance to the 

others, from whose cooperation he has benefited, because 

otherwise he is a free rider in the system (page 478). He 

profits from the others' cooperation insofar as he volun

tarily accepts the benefits and voluntarily omits to under

take the burdens. The duty of fair play requires that he 

undo the profit as much as possible. However, Smith's 

point in this regard bears repeating. An agent may profit, 

in this sense, from the cooperation of others without 

thereby acting unfairly toward them and, so, without fair

ness requiring of him the restoring of the balance of 

benefits and burdens. (For he may violate a rule, coopera

tion with which by others has benefited him, under condi

tions which he knows will neither harm others nor withhold 

a benefit from them. Thus, he may not have claimed a 

liberty incompatible with a like liberty for all.) More

over, the distribution of benefits and burdens which 

results from his act, though unequal, does not seem to be 

unfair. I will suggest that if the agent has not acted 

unfairly in disturbing an initially fair distribution of 

benefits and burdens, distribution he causes thereby 

(though perhaps unequal) will not be unfair. 
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The rule violator, plainly, may act unfairly (in 

addition to any unfairness necessarily involved in vio

lating an obligation) and, so, cause an unfair distribution 

of benefits and burdens to obtain. If Rawls is correct, 

he will act unfairly if he lays claim to a liberty incom

patible with a like liberty for all; such as, presumably, 

a liberty to commit premeditated murder. (There is an 

exception to this rule which will be considered subse

quently. The exception applies, however, to a small number 

of cases and may be ignored here.) When the set of crimes 

in question are those at the center of any legal system --

murder, rape, mayhem, larceny, kidnapping, and the like --

it would appear that a liberty to commit crimes is, at 

least in general, incompatible with a like liberty for 

all the members of the legal system. (This seems to be 

the point of Thomas Hobbes' historic argument that in a 

state of nature, in which everyone lays claim to such a 

liberty, no one enjoys the exercise of his liberty."'") At 

any rate , it seems incompatible with the existence of a 

societal order to have everyone exercising such a liberty, 

when he can; and perhaps incompatibility with a societal 

order is the terms in which incompatibility is to be 

measured. 

1. Leviathan, ed. Michael Oakeshott (Oxford, 19^7)» 
Pt. I, Chs. XIII, XIV, especially. 
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The presumptive case for the moral permissibility 

of punishment is not yet complete, however. For although 

punishment may, under certain conditions, restore a (fair) 

moral balance and thereby extract what the rule violator 

owes to the others in the group, something more seems to 

be needed before the others have the right to extract the 

debt and thereby cause the restoring of the balance. The 

something more seems to be, other things being equal, that 

it is reasonable to believe inflicting punishment will, 

through its deterrent effects, help to maintain the bene

fits provided by the assumption of burdens in the social 

institution in question. 

This, of course, would be denied by traditional 

retributivists, who believe that the mere restoring of a 

moral balance by extracting what the agent owes to the 

others in the group(provided, perhaps, that he has violated 

an obligation to obey a rule) is morally permissible. Even 

if no other good consequences are derived from punishing, 

they claim, the fact that punishment is just under such 

circumstances renders it (presumptively) morally permis

sible. (It might be noted that Morris deviates from tradi

tional retributivism to the extent that he agrees that 

deterrence is a part of the justification of punishment.) 

Punishment, however, involves not merely justice 

but justice forcibly secured against the will of the 

morally autonomous agent who is being punished. If 
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autonomy is taken as seriously as Murphy, for one, sug

gests most retributivists do, then the agent's autonomy 

and the practice of inflicting punishment against his will 

should be, to some degree at any rate, reconcilable. 

Murphy, following a long tradition in social and political 

thought, suggests that the reconciliation occurs insofar 

as the agent, as a rational person, could will that the 

institution of punishment be attached to a legal system 

(and so, applied to himself if he should become a law

breaker) Such a view is attractive. What a rational 

person could agree to, however (when he is trying -- or 

constrained -- to be fair and far-sighted, at any rate), 

is not in the least obvious. John Rawls, for one, has 

recently developed an elaborate theory which is designed 

to elucidate some of the things to which a rational person 

could agree concerning his social institutions; and his 

efforts have met with a great deal of insightful criti-

2 
cism. The task of attributing a decision to a rational 

person contemplating social institutions is particularly 

hazardous, as one is liable to impose one's own biases 

onto the subject. 

1. "Marxism and Retribution," pp. 229-31. 

2. Particularly in A Theory of Justice (Cambridge, 
Mass., 1971)• Major critics charging bias include Brian 
Barry, A Liberal Theory of Justice (Oxford, 1973); and 
Thomas Nagel, "Rawls on Justice," The Philosophical Review, 
LXXXII, No. 2 (April 1973), 220-3^. 
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Mindful of the need to be cautious, I will, how

ever , suggest that the rational person, however fair and 

far-sighted and concerned to take the moral point of view 

he may be when it comes to consenting to the form of his 

social institutions, would not, other things being equal, 

consent to an institution of punishment which did not 

have the consequence of protecting the benefits generated 

by the undertaking of burdens of the social institution to 

which it is attached. Since punishment -- even the mild 

forms of withdrawing minor benefits or imposing minor bur

dens which one finds in small voluntary groups -- normally 

has some deterrent effect (and so, to some extent protects 

the benefits generated by undertaking the burdens in the 

first place), it is difficult to imagine a case in which 

the institution of punishment would have no further 

(desirable) consequence than to restore a just moral 

balance. (Admittedly, it is easier to imagine particular 

instances in which the infliction of punishment would have 

no deterrent effect.) Presumably, however, there might be 

such a case. To the creation of an institution of punish

ment under such conditions, I suggest, the rational agent 

would not consent. There appears to be no reason to insist 

that the moral balance be forcibly restored (in the case in 

which the rule violator is unwilling to voluntarily restore 

it) for the sake of restoring it and nothing else. (More

over, there appear to be some prudential reasons not to 
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wish to have punishment inflicted on oneself in case one 

commits a crime, which may turn out to be rationally con

trolling concerning such a case.) 

Now, it might be suggested that the rational agent 

would consent to an institution of punishment on condition 

that in general the institution deter rule violations; but 

would consent to such an institution even if it permitted 

punishments to be inflicted in particular cases where 

deterrence was not served. With some qualification, this 

seems to be true. Certainly, if the mechanisms for dis

tinguishing between cases in which punishment will not 

serve deterrence and cases in which it will are non

existent or unreliable or themselves involve invasions of 

rights (e.g., a right to privacy) or are otherwise morally 

objectionable, it would be rational to consent to an insti

tution which did without them. If, however, a mechanism 

for making this distinction could be incorporated in a 

morally unobjectionable manner, it would seem to be rational 

to insist that the institution of punishment incorporate 

it. (Presumably, we have, through the social sciences and 

the gathering of statistics, some such fairly reliable and 

morally unobjectionable means to determine the deterrent 

effects, at least insofar as general deterrence is con

cerned, of punishment in various sorts of cases.) 

One must admit here that there are circumstances 

in which the case for the (presumptive) moral permissibility 
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of punishment seems to be made, even though it is reason

able to believe inflicting punishment will have no deter

rent effects. In particular, such would be the case if a 

crime is committed which arouses such strong vengeful 

feelings within the community that it is reasonable to 

believe that if the perpetrator is not punished he will 

become the victim of private vengeance, and this itself 

will have regrettable consequences (in terms of further 

upsetting the moral balance of the system, because of 

individual crimes against the perpetrator, or in terms of 

encouraging retaliatory measures on behalf of the perpe

trator which itself may lead to the system's breakdown.''') 

Under such conditions, and even if it is obvious that 

deterrence is not served by punishing, it would seem that 

punishment is presumptively morally permissible (assuming, 

of course, it is not a case of "punishing" the innocent). 

Presumably, a rational agent agreeing to an institution of 

punishment would wish to make provision for such cases. 

The point which still appears to stand, however, is that 

restoring the moral balance (where the restoration is owed 

by the perpetrator to the others) does not seem sufficient 

to make the case for the presumptive moral permissibility 

of punishment; good consequences of forcibly securing the 

1. Lawrence C. Becker, "Criminal Attempt and the 
Theory of the Law of Crimes," Philosophy and Public Affairs, 
III, No. 3 (197^)» 262-94, calls this latter response 
"socially volatile." 
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restoration still seem to be necessary before the case 

seems plausible. At least under most circumstances, these 

consequences will be deterrence of future rule violations 

(and, so, protection of the benefits of the system). 

The assumption that (other things being equal) 

deterrence plays a role in the case for the presumptive 

moral permissibility of punishment has the virtue of 

explaining something which, on the assumption that certain 

rights cannot be waived, may be initially troublesome con

cerning punishment in a legal system. The burdens a legal 

system imposes are burdens to restrain one's impulses in 

such a way as to obey the criminal laws. The benefits of 

a legal system — at least, one which contains the sort of 

criminal laws which can be found at the core of our own 

and every existing legal system -- are, to quote Morris 

(page k77) » a certain guarantee of "noninterference by 

others with what each person values, such matters as con

tinuance of life and bodily security." Restoring the 

moral balance upset by a rule violator in this system 

might, it appears, require interfering with the violator's 

life or bodily (or economic) security. Now, it is often 

said that human beings (at least, fully autonomous moral 

agents) possess, antecedently to a legal system, rights to 

life, liberty of person, and property; and if one makes 

this assumption, it follows these are the very rights that 

a legal system is designed to protect (to a certain extent, 
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anyway). As possessed by the criminal, however, they are 

also the very rights which appear to be invaded when the 

moral balance in such a system is restored by punishment. 

Given the importance of such rights, one might wonder how 

this can be justified. 

The deterrent effects of such punishment provide 

the beginning of an answer. For in deterring law viola

tions, punishment provides protection for the rights asso

ciated with a legal system. We might assume that the 

protection of rights (of at least the same moral impor

tance, if not the same moral type) makes permissible the 

invasion of rights -- at least, when the agent with the 

rights to be invaded has put himself in a position where, 

to quote Morris again (page 496), he "has no legitimate 

right to complain." The voluntary violator of the criminal 

laws — at least, of the ones outlined above -- may be 

said to have put himself into this sort of position, 

insofar as by violating the laws he has infringed similar 

rights of others. (Some might want to add "of the same 

moral type" here, so that a right to property can only be 

invaded in punishment for a property crime, and so forth; 

however, this seems counterintuitive.) We might note that 

some (in particular, W. D. Ross) talk of an agent as 

having "waived" or "lost" his rights under similar 
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circumstances;^ but if Morris is correct, "natural" or 

"human" rights, such as the ones being discussed, are not, 

strictly speaking, waived. 

Even all of this, perhaps, is not enough to make 

punishment morally permissible. It would seem the social 

institution in question should be one in which the bene

fits are available to everyone (as well as being fairly 

distributed); and worth the cost of restraining oneself 

and obeying the rules to receive them. (In the case of a 

legal system, where the benefits are protection of life, 

liberty of person, and property, one would suppose such 

protections, to be worth the burdens imposed, must be 

available to all beyond a certain minimum of adequacy.) 

As Murphy (pages 231-24:0) points out, if there are some for 

whom the protections of a legal system are nonexistent --

even though, let us suppose, the distribution of benefits 

is fair (one person per household receives them, yet all 

must obey) — then even if an individual who does not bene

fit has an obligation to obey the rules (based, let us 

suppose upon his prior consent), his violating the rules 

may not give others a right to restore the balance of 

benefits and burdens by punishing him. Although he may 

have agreed to it, such an individual is being used to 

provide protection for others; his consent to the scheme 

1. W. D. Ross, The Right and the Good (Oxford, 
1930), pp. 60-1. 
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may be irrational. For these reasons the others may not 

be justified extracting the debt he owes. 

Moreover, Morris points out, a punishment scheme 

would seem to be morally permissible only to the extent 

that it itself does not produce unfair distributions of 

benefits and burdens. This may be taken to rule out cer

tain types of punishment as disproportionate to the burdens 

assumed in certain schemes; and in particular, for the 

burdens of a legal system, it might rule out some punish

ments, such as torture or exile to a "state of nature" 

outside the protection of the group (what the Cheyenne 

called "putting someone on the prairie" ) as dispropor

tionate. Certain safeguards against the likelihood of 

wrongly convicting the innocent may have to be built in 

before the punishment system is one which does not produce 

unfair distributions of benefits and burdens. (This may 

rule out a private vengeance system, as well as a system 

permitting individual crimes against the rule violator --

at least, insofar as such systems are incompatible with 

having such safeguards.) In addition, since morally per

missible punishment is tied to the voluntary violation of 

an obligation to obey the rules, it would appear to require 

a legal system in which the rules are antecedently 

1. E. Adamson Hoebel, The Law of Primitive Man: 
A Study in Comparative Legal Dynamics (Cambridge, Mass., 
1967) , pp. 127-76. 
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promulgated and clear, so that individuals might be said 

to have chosen to break the rules."'' 

Under all these conditions -- where an agent has 

voluntarily violated an obligation to obey the rules of a 

system whose benefits are enjoyed by all, whose burdens 

are worth the cost of the benefits, whose benefits and 

burdens are fairly distributed, and where the agent thereby 

has acted unfairly and caused an unfair distribution of 

benefits and burdens, and where the punishment of a certain 

sort will restore the moral balance and (it is reasonable 

to suppose) have some deterrent effects, and where the 

rules of the system are clear and antecedently promul

gated and the punishment system itself has safeguards 

against wrongful conviction and disproportionate punish

ments -- then we seem to have a presumptive case for the 

moral permissibility of punishment. (It is presumptive 

because there is always the possibility some sufficiently 

odious consequence, for example, might outweigh the con

siderations in favor of punishing.) Having sketched a 

version of the retributive rationale for punishment, it 

might be fruitful to pause at this point and consider the 

advantages of this rationale (some would call it a "mixed" 

rationale) over one which is purely utilitarian. 

1. All points made by Morris, "Persons and Punish
ment," pp. 478-9. 
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It can be quickly seen that the rationale pre

sented here is an improvement over the other in a number 

of ways. In the first place, it will not justify -- and 

does not even appear to justify -- obviously impermissible 

institutions, such as an institution permitting "punish

ment" of selected victims, or an institution which does 

not permit excusing conditions. (The case can be made 

that under at least some excusing conditions, the agent's 

violation of a criminal law is less than voluntary; and 

punishment justified retributively is tied to the volun

tary violation of a rule.) The utilitarian rationale, it 

will be recalled, has the shortcoming of justifying — or 

at least, appearing to justify -- such institutions. 

Moreover, the retributive justification focuses 

correctly on what would be wrong with such practices; for 

in such practices, even if a citizen had an obligation not 

to violate the rules of the legal system, he would be 

punishable even if he (a) never violated that obligation 

or (b) did not violate it voluntarily. In either case, he 

would be punishable even though he did not act unfairly 

and so, even though he owes no restoration of a moral 

balance and does not deserve the burdens which punishment 

inflicts. 

There is one reason some might regard the utili

tarian justification of punishment to be superior to the 

retributive justification presented above, however. The 
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latter justifies punishment only in a system in which, 

among other things, the distribution of benefits and bur

dens is a fair one and the benefits are enjoyed by all to 

such an extent that they are worth the assumption of the 

burdens. Now Murphy, for one, has argued (in "Marxism and 

Retribution," pages 237-2^3) that in the current legal 

system in the United States, which might be regarded as 

morally as good or better than any other existing legal 

system, it is not the case that the benefits and burdens 

are fairly distributed among the citizens. The apparent 

consequence of the view being developed is, therefore, 

that punishment in the American legal system is not justi

fied (whereas the utilitarian justification is applicable 

to this system); and this consequence will undoubtedly be 

unsettling to both legal commentators and those involved 

in the legal system. They are interested in making deci

sions about the moral preferability of one schema of pun

ishment over another in the current, less-than-just legal 

system -- and also in making decisions about the moral 

preferability of extending punishment to certain kinds of 

conduct (e.g., all attempts), withholding it from others 

(e.g., mere preparations). 

It would, however, be hasty to conclude that the 

retributivist has nothing to say to them which will be 

helpful in the practical decisions they must make; for if 

punishment is morally permissible, other things being 
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equal, only in a legal system which has the character

istics noted, and if one must have some system of punish

ment in a less-than-just system because the alternatives 

would all be worse than planishing unjustly, anything which 

can be done to the system to move it more in the direction 

of a system of mutual benefits and burdens which are fairly 

distributed to all and whose benefits are adequately 

enjoyed is morally preferable. Moreover, if punishment 

for a certain sort of offense or for acts done under the 

conditions in which a particular agent acted would not be 

justified even in under ideal conditions, there is cer

tainly a great moral presumption (which can be overridden, 

if at all, if the consequences of not punishing are 

morally horrendous) against imposing it in the present 

legal system. 

Now, it might be thought that the moral balance 

could be restored -- and a certain amount of protection 

provided to the rights of the law-abiding -- by a variety 

of institutions other than pvinishment. It is, therefore, 

advisable to follow Morris and consider the moral superi

ority of a pvinishment system to a variety of institutions 

for restoring the moral balance or social control (or both) 

in particular, to a voluntary compensation system, a prac

tice of pardoning all offenders, a practice of treating 

offenders to relieve their antisocial tendencies, and 

finally, a shaming system. 
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A voluntary compensation system may appear ini

tially to be more justifiable, as it is both free of 

coercion and aims — as a punishment system does not — at 

making good the loss to someone who is palpably injured by 

a crime. Hence, it aims at restoring a moral balance 

between the rule violator and his victim. It is designed 

to provide nothing in payment of a debt a rule violator 

owes the others in the system; and will provide nothing 

in such payment except in the cases in which the compensa

tion incidentally involves the undertaking or undergoing 

of a burden by the agent, which undergoing itself restores 

the moral balance of the system. Coupled with forgive

ness, once the victim has been compensated, however, it 

may cancel any debt the rule violator owes to restore the 

balance of benefits and burdens. Thus the objection that 

it does not involve the violator's paying all of his debts 

might be met. 

There are, however, several things wrong with a 

compensation system which do not appear to be so easily 

amended. In the first place, it may be impossible to com

pensate for some injuries; for others, the difficulty in 

assessing the compensation that will restore the moral 

balance between rule violator and his victim may be prac

tically insurmountable. (Nozick intelligently discusses 

these difficulties in Anarchy, State and Utopia, pages 54-

87, cited above, note 1, page 259-) Moreover, even if the 
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just compensation for an injury may be calculated, it 

might turn out that the offender cannot afford the 

assessed compensation; liability insurance, which spreads 

the risk over a large group, may well have the effect of 

negating any deterrent effect a system of assessed com

pensation may possess. (Further, if the insurance allows 

the offender to pay a disproportionately small amount of 

what he can afford in the settlement of the claim, it is 

doubtful whether in such a case he can be said to have 

paid his debt to his victim.) 

Worse, in a wholly voluntary system, not every 

offender will volunteer to pay the compensation owed; and, 

so, some injuries will go uncompensated. This might be 

guarded against by introducing punishment for failure to 

pay assessed compensation; but there still remains the 

problem of those offenders who refuse to voluntarily iden

tify themselves as the one who caused the harm to the vic

tim in the first place. So there would in some cases be 

no known person to assess. Adding punishment for refusal 

to identify oneself as the offender makes the system one of 

involuntary, not voluntary, compensation. In short, in a 

voluntary system, it is not even true that the moral 

balance between violator and his victim will be restored 

in many cases. 

Further, there is the problem that a voluntary 

compensation system has almost no deterrent effect, as 
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opposed to a punishment system. The protection it 

affords to the rights of the law-abiding will, therefore, 

be negligible. Finally -- and this is perhaps the most 

important point — a system of either voluntary or invol

untary compensation, even if it protects rights to life, 

liberty of person, and property, has the effect of cheap

ening those rights to a (rationally) unacceptable extent. 

In a compensation system, anyone has the right to appro

priate my goods or my person -- at any time, however 

inconvenient to me, against my will -- provided that he 

pays compensation for doing so. Security in such posses

sions will be low or nonexistent, but is sacrificed for no 

apparent overriding consideration; and this is to accord 

my right to such possessions much too little weight.^" 

One cannot consistently hold that a practice of 

txniversal pardoning would be morally permissible without 

committing oneself to the view that an institution which 

assigns punishment for rule violation is morally permis

sible. For pardoning makes no sense unless what one is 

exempted or released from is the punishment he (institu

tionally) deserves. Hence, an institution of pardoning 

must contain within it rules for assigning punishments to 

rule violators and be, in part, an institution for 

1. Nozick sees that compensation for infringe
ments of such rights allows people to be used as a means, 
pp. 64-71. 
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assigning punishments. In this way, says Morris, "par

doning presupposes the very responses that /some might 

suggest/^ it supplant" (page 489). Pardoning, of course, 

does nothing to restore the moral equilibrium in benefits 

and burdens upset by the rule violator; at best, it can

cels the violator's duty to make such restoration. What 

makes pardoning unacceptable, however, is that it has no 

deterrent effect whatsoever; it gives no protection to the 

rights of the others in the legal system. (Morris, 

page 477j adds that a system which relies on pardoning is 

unstable, as well; for the obedient will lose any motiva

tion to continue to maintain the system.) 

A therapeutic response to rule violators may 

appear, on initial examination, to be more humane and 

benevolent, less likely to involve infliction of depriva

tions , and therefore morally superior to an institution of 

punishment; but Morris in "Persons and Punishment" argues 

convincingly that a system of punishment is morally pref

erable. (He claims this to be true of any system of pun

ishment, no matter how unjust; but we need only be concerned 

with the moral preferability of a just system of punishment 

to an institution of therapy.) In the first place, therapy 

aims to avert rule violations by curing the rule violators 

(and, perhaps, potential rule violators) of tendencies to 

engage in antisocial conduct. However, rule violations are 

done out of a variety of motives, some conscientious 



284 

(albeit misguided), some wicked. It would be a mistake to 

suppose that all rule violators are in need of a cure for 

their behavior or tendencies. For curing someone implies 

that he is diseased in some way; and not all rule violators 

are plausibly regarded as suffering from diseases. So 

therapy would be inappropriate to a number of rule vio

lators , and confining therapy to appropriate cases lowers 

the protection which a therapy system affords to the rights 

of others in a legal system. 

Moreover, if therapy should be imposed even where 

it is inappropriate, then it has a morally objectionable 

feature which punishment lacks, which may plausibly be 

regarded as defeating any considerations which may be 

advanced in support of the claim that it is morally per

missible. For a system of imposed therapy then unjusti

fiably treats some rule violators in a way that is 

fundamentally inconsistent with their moral autonomy. 

Now, a punishment system may impose penalties against an 

agent's will, and therefore be considered to be inconsis

tent with his moral autonomy. Morris argues, however, 

that in a system of punishment which is morally permis

sible, fundamental autonomy is not altogether sacrificed. 

In a just system of punishment, he says, the criminal's 

choices are "respected" in that "what happens to a person 

is conditioned by that person's choice and not that of 

others" (Morris, page 492); for an agent is punished only 
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for his voluntary rule violations. (Some have added that 

compatibility with moral autonomy is preserved insofar as 

the individual would rationally will that legal systems 

under the conditions in question have a punishment insti

tution, as we have indicated above."'") In therapy, what 

happens to a person is conditioned, to a large extent at 

any rate , by the choices of others as to what is needed to 

cure him of his criminal tendencies. Moreover, the system 

aims at making changes in the person, even if they are 

against his will. When such changes are not ones it would 

be rational for the individual to will (and presumably, 

they will not be so rational if he is not suffering from 

a disease of character), this would appear to be incon

sistent with treating him as a person. 

Finally, it may be inconsistent with the aims of 

therapy for the institution to contain safeguards designed 

to prevent a disproportionately unfair amount of burdens 

being visited upon a rule violator; or to take precautions 

against applying the practice to those who are not rule 

violators. In this way, a (total) therapeutic response 

to crime may, on the whole, end up causing unfair distri

butions of benefits and burdens. 

A shaming system also appears not to be morally 

superior to a punishment system. In the first place, such 

1. Murphy in "Marxism and Retribution" attributes 
this view to Kant and Rawls. 
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a system is not likely to produce much, if any, protection 

for the rights of others in a legal system. Secondly, 

feeling shame for an offense one has committed does not 

appear to restore any unfair distribution of benefits and 

burdens of the system. Feeling shame is not plausibly 

regarded as undertaking or undergoing a burden; and if it 

is maintained that it is a burden of sorts, it seems 

clearly true that not any undergoing of a burden by an 

offender restores the balance of benefits and burdens of a 

legal system. Suppose in penance for his crime an agent 

undertakes a burden by smashing his own furniture, which 

he prizes very highly, or offering it up as a sacrifice to 

the gods. He now has suffered, but he clearly has d->ne 

nothing to restore the fair distribution between the bene

fits of a legal system (protection from unconsented-to 

interference by others with one's life, liberty, and 

property) and the burdens it imposes (obedience to the 

criminal laws). Feeling shame seems, similarly, to be 

something that fails to restore this balance. (We might 

note, in this connection, that no one takes it to restore 

the moral balance between one who breaks his word to 

another and the other.) 

Undergoing punishment is, in contrast, plausibly 

regarded as restoring such a balance, in at least two ways. 

First, punishment interferes with a criminal's life, 

liberty or property, thus (temporarily) removing a benefit 
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of the legal system from one who has refused to bear a 

burden. It is possible, however, for punishment in some 

social scheme to operate, not by removing a benefit of 

that scheme (although this is the operation Morris seems 

to concentrate upon), but by inflicting a burden on one 

who has shirked a burden. Now, not every burden will do; 

and the question of what makes a burden one which restores 

the balance of benefits and burdens in a social scheme is 

beyond the scope of this dissertation. However, it may be 

suggested that a burden which is commensurable to and not 

disproportionate with the burden which the agent failed to 

undertake may restore the balance -- at least where com-

mensurability is interpreted to include having the same 

relationship to maintaining the social scheme (and, thus, 

the production of its benefits) as undertaking the burden 

initially shirked. 

At any rate, insofar as punishment restores the 

moral balance of the system, by undergoing it the agent is 

plausibly regarded as paying his debt to the others in the 

group. He is morally rehabilitated as a member in good 

standing of his system. Undergoing shame appears to repay 

no debts whatsoever. Moreover, in a system which relies 

on criticism and the production of feelings of shame, there 

is no procedure available to any rule violator by which he 

may become morally rehabilitated as a member in good 
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standing of his legal system.""* "/~w7e have to bear 

/shame"7 until we no longer are the person who has behaved 

in the shameful way," Morris (page 489) points out; and 

it may not be possible in most cases for an agent to 

achieve the change in his person which would make feelings 

of shame for what he has done inappropriate. Moreover, 

although all punishment deprives of something of value, 

shaming deprives one of the good of self-respect; and if 

Rawls is correct, self-respect is so important to an indi

vidual that depriving one of it most likely will produce 

unfair distributions in the benefits and burdens of a 

social scheme.^ 

Why Punish Attempts? 

So far, I have presented what seems to be the most 

defensible retributive justification of punishment, and 

have indicated that it is preferable to the utilitarian 

justification in not having the consequence of justifying --

or appearing to justify -- morally objectionable institu

tions. However, our interest is in the law of attempts 

and in the implications for the justifiability of punishing 

attempts of the retributive theory presented above. We now 

1. For this argument, I rely on the argument given 
by Morris in "Persons and Punishment," p. 489. 

2. Rawls argues for the importance of self-respect 
in A Theory of Justice, pp. 178-9, 440. (See supra, 
note 2, page HGW. 
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turn to a consideration of what can be said, on the 

rationale sketched above, about the justifiability of 

punishing attempts in general. Subsequent sections will 

consider the implications of the retributive theory for 

punishing cases in which the agent acts on an indirect 

criminal intention and cases in which he merely prepares to 

do something criminal; and for excusing impossibility and 

voluntary abandonment cases. 

In this section, I will argue that an obligation 

to obey the rules at the center of the criminal law (I 

shall refer to these hereafter as, simply, criminal laws) 

necessarily carries with it an obligation not to attempt 

such crimes; and that so attempting is (in general) acting 

unfairly. Hence, punishment of such attempts (in general) 

meets the conditions under which punishment appears to be 

morally permissible. In contrast, in discussion of mere 

preparations, it will emerge that an obligation to obey 

criminal laws does not necessarily carry with it an obli

gation not to prepare to commit such crimes; and, more

over, that even if an agent is under an obligation to obey 

blanket preparation laws, in violating them he need not be 

acting unfairly. Thus, such an agent need not owe the 

restoring of the moral balance of the system; and punish

ment in his case would presumptively be impermissible. 

This discussion is confined to those crimes (and 

the attempting, preparing, and intending to do them) which 
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would obviously be present in any system of criminal law. 

For it is not at all clear that punishing other sorts of 

offenses, including so-called "victimless crimes,11 pro

tects important rights of others or provides benefits for 

all in such a way as to justify inflicting punishment for 

its violation; and the question of when a criminal law 

protects rights or of when criminalizing provides benefits 

is one beyond the scope of this dissertation. 

The discussion starts with the assumption that 

there are some conditions (of tacit consent, perhaps) 

under which the members of the group have an obligation, 

owed to each other, to obey the criminal laws. Let us 

suppose, however, that the set of criminal laws is confined 

to consummated offenses of the sort at the heart of any 

criminal code, and so contains no prohibitions against 

attempting to commit any of these offenses. That the mem

bers of the group have an obligation not to attempt these 

crimes can be shown from considering the consequences of 

the assumption that they do not. If they do not, then we 

have a case in which an agent is obligated not to do some 

act, X, but is not under an obligation not to try to X; 

and this seems counterintuitive. For in clear cases of 

being obligated to refrain from an act, the agent does 

seem to be, likewise, obligated not to try to perform the 

act. 
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Consider the case in which I promise my spouse, 

who is expecting an important package to be delivered, 

that I will not leave the house this afternoon until the 

delivery is made. Now suppose I then decide to leave the 

house anyway and make an attempt to do so; but my spouse, 

being suspicious of my intentions, has lain in wait for me 

just beyond the door and stops me from leaving. It would 

be excessively legalistic of me, it seems clear, to claim 

that I had not actually broken my word to him, since I 

had not actually succeeded in my attempt to leave the 

house. I undertook an obligation not to leave it, and 

this seems to entail that I undertook an obligation not to 

try to leave it, either. That my attempt failed does not 

seem to change the fact that I violated an obligation, 

owed to the one to whom I promised not to do something, 

because I tried to do it. 

Of course, some might want to hold that considera

tions about promise-keeping are not conclusive with regard 

to the obligation an agent may have to obey the laws of 

his legal system, for the reason that such an obligation 

need not arise from something like promising (i.e., con

sent) , but may arise from a duty of fair play. An obliga

tion to obey criminal laws based upon the duty of fair 

play, it might be claimed, is sui generis; it need not be 

connected to an obligation not to attempt to violate the 

laws. However, even if the obligation to obey criminal 
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laws does arise from a duty of fair play (under some cir

cumstances), an agent who makes an attempt to violate the 

criminal laws acts unfairly to the others (other things 

being equal), even if unsuccessful; and so, fair play 

would seem to impose a duty not to attempt. 

An agent who is obligated to obey the criminal 

laws in a system in which the benefits and burdens are 

fairly distributed and who attempts to violate a law acts, 

in general, unfairly to the others (in addition to any 

unfairness which is necessarily involved in violating an 

obligation to another). For he lays claim to a liberty 

which is incompatible with a like liberty for all --

namely, the liberty to try to commit a crime. 

One needs to say "in general" here because in 

subsequent discussion of indirect intention cases , it will 

emerge that laying claim to such a liberty may not be 

unfair if it is reasonable to believe that such a liberty 

will work out for the benefit of everyone and is one to 

which the others could rationally consent. An example of 

such a liberty might be a liberty to try to kill another in 

situations where self-defense makes killing necessary. For 

the possession, by everyone, of this liberty presumably 

benefits each as possessor (even if it does not benefit 

each as potential aggressor). Cases in which the liberty 

to attempt crimes, though incompatible with a like liberty 

for all, are not unfair seem confined to cases in which the 
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same is true of the liberty to commit the crimes in ques

tion. Moreover, the opposite would appear to be true; 

cases in which the liberty to commit crimes is not unfair 

seem to be cases in which the liberty to attempt those 

same crimes is not unfair. (Otherwise, we would have the 

paradox that an agent does not act unfairly if he succeeds 

in committing some crime, but does act unfairly if he tries 

and fails.) For this reason, we may here ignore the fact 

that under certain conditions one who attempts a crime may 

not be acting unfairly. 

A liberty to try to commit a crime and fail, at 

least when one thereby does no harm to another nor fails 

to produce a benefit (of the system) to another, might be 

thought to be compatible with a like liberty for all; but 

the attempter, at least initially (in the case in which he 

later voluntarily abandons his plans), sets out to succeed. 

That to which he lays claim is a liberty which necessarily 

involves the liberty to be successful in one's attempt --

i.e., to commit a crime. 

(Indeed, it is impossible to claim a liberty to 

try to commit a crime and fail, except in hindsight, by 

way of excusing one's act. One cannot set out to exercise 

a liberty to try-to-do-and-fail; when one sets out to try, 

as the discussion in the last chapter revealed, one neces

sarily sets out to succeed, or to succeed if he can.) 
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There may result from the act of the attempter, as 

there may result from the act of the successful criminal, 

an unfair distribution of benefits and burdens of the 

legal system (if he acted in circumstances in which the 

distribution was fair). For the attempter has failed to 

restrain himself from acting on an intention to commit a 

crime; and so, may have shirked a burden of the system. 

(In subsequent discussion of voluntary abandonment it will 

emerge that this need not always be true in attempt cases.) 

Further, he may have withheld a benefit (of the system) 

from another -- namely, the benefit of a certain security 

from being the target of an attempt (even an unsuccessful 

one). (One reason for regarding this as a benefit is that 

it certainly seems to be valued by those who value the 

things criminal laws protect -- life, liberty of person, 

property, and the like.) 

An agent who has caused an unfair distribution in 

the course of violating an obligation, owed to the others, 

to obey the laws, owes the others the restoring of this 

balance. Punishment may restore this balance and extract 

from the attempter the debt he owes to the others; and 

(other things being equal) only insofar as it does so, I 

have argued, will it be presumptively morally permissible. 

Further, it is reasonable to suppose that punish

ment of attempters has a deterrent effect, in addition to 

the deterrent effect of punishment for the consummated 
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offense; and so, such punishment will itself furnish pro

tection for the rights to life, liberty, and property --

which rights will be protected by an effective set of 

criminal laws of the sort being considered here. The 

reasons for believing that punishment of unsuccessful 

attempts has deterrent effects in addition to the effect 

of punishment for consummated offenses were given in 

Chapter 2, above, in connection with the utilitarian 

rationale. They may be briefly summarized as follows. 

First, punishing the unsuccessful attempter may deter him 

from attempting again. Second, it may deter others who 

believe the chances of apprehension and punishment to be 

nonexistent or low if they succeed, but not if they fail. 

Third, it may deter those to whom success will bring satis

faction worth the risk of punishment (e.g., satisfaction 

of a longstanding grudge), but failure does not. (We 

might note, too, that if punishment of attempts should 

prove to have no deterrent effect, in addition to the 

deterrent effect of punishment for consummated offenses, 

the former will fail to be justified, both on the utili

tarian rationale and on the retributive theory developed 

above. In this regard, utilitarianism and the version of 

retributivism presented herein stand or fall together.) 

Finally, a case can perhaps be made that the agent 

who attempts to commit a crime as serious as the ones 

being considered has, by acting on an intention to invade 
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the rights of others, put himself in position where he has 

no legitimate right to complain about the invasion of like 

rights of his own (to life, liberty of person, and prop

erty) , the invasion of which helps to protect the rights 

of others. 

If the other conditions outlined above are met, so 

that punishment for crimes is presumptively morally per

missible, then it would seem that punishment for attempts 

to commit those crimes would also be presumptively morally 

permissible, and on the same grounds. Now, it may be 

thought that certain attempts -- for instance, impossi

bility cases -- are ones the punishment of which provides 

no additional protection to the rights protected by crimi

nal laws; and so, that punishment of such attempts fails 

to be morally justified. Again, it might be supposed that 

in certain cases -- for instance, where the agent volun

tarily abandons his plans and thereby causes himself to 

fail to achieve his objective -- the agent has not acted 

unfairly to others and does not owe the restoring of a 

moral balance to them; and so, that punishment of such 

attempts fails to be morally justified. It will be neces

sary, therefore, to turn to an examination of both of these 

suppositions in detail — considering, first whether the 

rationale of punishment presented herein fails to justify 

punishment in impossibility cases; and, second, whether the 
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same rationale fails to justify punishment of voluntary 

abandoners. 

Should Impossibility Excuse? 

If the deterrent value of punishment has, other 

things being equal, a role to play in its justification, 

then impossibility cases seem, initially, to warrant sepa

rate treatment. They do not seem to warrant it on other 

grounds, it should be noted. If there are conditions, as 

suggested above, under which punishment for violating an 

obligation to obey a set of criminal laws is presumptively 

morally permissible, then Tinder such conditions, it would 

appear, the agent has an obligation not to attempt to 

violate the criminal laws in question. Moreover, by making 

such an attempt, he may act unfairly to others; and this 

would seem to be true in impossibility cases as well as in 

non-impossibility cases. For in both cases the attempter 

claims a liberty to try to commit a crime, which liberty 

entails a liberty to succeed; even though, under the par

ticular circumstances in which the agent acts or by the 

means he has chosen, it is impossible for him to succeed. 

However, it has been contended in this chapter 

that the restoration of a moral balance (by extracting 

what a criminal owes, under conditions in which benefits 

of the system are enjoyed by all, benefits and burdens 

are fairly distributed, and so forth) is not sufficient 
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to make a presumptive case for the infliction of punish

ment (which may involve the forcible securing of such 

restoration, even against the will of the one who owes its 

restoration). Further desirable consequences, at least of 

a certain sort, seem needed; and, ordinarily, one looks to 

deterrence to provide the rest of the case for presumptive 

moral permissibility. For in deterring rule violations in 

a legal system which contains the laws at the core of all 

criminal systems, as we have said, punishment has the 

effect of protecting important rights, which obedience to 

those laws secures. Hence, the worry about whether or not 

punishment of attempts in impossibility cases serves deter

rence may be translated into a worry about whether such 

punishment is morally permissible, after all. 

That worry seems to be assuaged, to some extent, 

by considerations adduced in Chapter 2, above. The dis

cussion in that chapter, it will be recalled, revealed 

that punishment of attempts in impossibility cases may 

have deterrent effects in at least two ways. First, the 

agent who tries to do something under circumstances or in a 

manner in which success is impossible may be likely to try 

(more successfully) at some later time; punishment may 

deter him. Moreover, it may deter many other would-be 

attempters, as well. For the average agent may know that 

if he tries and fails it will most likely be because suc

cess was impossible under the conditions (or in the manner) 
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in which he acts. Punishment of impossibility cases will 

deter the agent who is willing to take the chance that if 

he fails to achieve his criminal objective it will be 

because his is an impossibility case, and thus (if impos

sibility is not punished) escape punishment altogether. 

(For this reason, excusing in all impossibility cases 

would involve utilitarian losses; and so, would probably 

not be justified on a utilitarian rationale.) 

It might be pointed out here that these considera

tions — that punishing in impossibility cases may have 

deterrent effects, that the agent who attempts in an 

impossibility case may nevertheless have acted unfairly 

and thus caused an unfair distribution of benefits and 

burdens in a system -- seem to apply equally well to both 

factual and legal impossibility cases. (An exception is 

no mens rea cases, in which, it will be recalled, what the 

agent intends to do is not in violation of any rule of the 

system. Here the agent may neither violate an obligation 

to others nor act unfairly.) Hence, there do not seem to 

be grounds, on the rationale being developed, for dis

tinguishing between factual and legal impossibility cases 

with respect to excusing one category but not the other. 

The orthodox approach to impossibility, discussed in 

Chapter 2, makes such a distinction; legal impossibility 

is excused, factual impossibility is not. Hence, the 

orthodox approach would appear to lack a justification 
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along the retributive lines suggested in this chapter; 

just as it lacks one along utilitarian lines, as the dis

cussion in Chapter 2 made clear. (It will be recalled 

that the moral arbitrariness of distinguishing, for pur

poses of excusing, between factual and legal impossibility-

is the ground for the rejection of the orthodox approach 

by the drafters of the Model Penal Code.) 

However, if there should turn out to be a sort of 

impossibility case in which punishment would not have 

deterrent effects (perhaps certain sorts of inherent 

impossibility cases, where the agent is obviously unlikely 

to repeat), and if such cases can be picked out by a 

mechanism which is reliable (to some acceptable extent) 

and itself contains no morally objectionable features, 

then it would seem that a rational agent would not agree 

to an institution of punishment, other things being equal, 

which did not incorporate such a mechanism, and so, excuse 

in such cases. For this reason, punishment in such cases, 

all things being equal, would seem not to be presumptively 

morally permissible. In general, however, the affinities 

between impossibility and non-impossibility cases are such 

that answer to the question of whether punishment in 

impossibility cases fails to be presumptively morally 

permissible would seem to be "no." 
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Should Voluntary Abandonment Excuse? 

We might first clear up one point about voluntary 

abandonment. As LaFave and Scott point out, in some 

cases, the nature of the abandonment of the agent's plans 

may give a court grounds to suspect that the agent never 

had the intention — conditional or otherwise -- to commit 

the crime; and if he did not, of course, his act fails to 

be an attempt.^ However, this discussion concerns itself 

with those cases which are unequivocally attempts, as 

defined by Conditions One and Two, but which are volun

tarily abandoned before the agent succeeds in achieving 

his objective. (Abandonment of one's plans because one 

comes to believe it is impossible to succeed under the 

circumstances should not be considered fully voluntary; 

it is usually referred to as "involuntary abandonment" by 

legal commentators, we might note.) Thus, we are con

cerned with what was referred to as partial attempts in 

Chapter 3 -- i.e., attempts in which the agent has not 

traversed the road of his criminal intent because he has 

not done his best to do everything by which he intends to 

achieve his objective. It will be recalled that partial 

attempts are attempts, nevertheless. 

Both deterrence and unfairness may seem to be 

lacking in voluntary abandonment cases -- at least, in 

1. Handbook on Criminal Law, pp. 446-8. (See 
supra, page 27, note 1.) 
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those in which the agent's abandonment causes him to fail 

to commit the crime. In the first place, part of the 

reason that a voluntary rule violator owes the restoration 

of a moral balance to others in the system, we have said, 

is that he has acted unfairly toward them and in so doing 

has caused an unfair distribution of benefits and burdens 

to obtain. One might wonder, however, whether the volun

tary abandoner is a case in point. After all, one might 

suppose, he has exercised a certain amount of restraint in 

stopping himself from actually violating the criminal law 

he intended to violate; and it is in the exercise of such 

restraint (when necessary) that the burden of obeying 

criminal prohibitions consists. Far from having acted 

unfairly to the others, it would seem that he has done pre

cisely what doing his part in the system would require. 

In what sense, one may wonder, does his conduct result in 

an unfair distribution of benefits and burdens, for which 

he must make restitution? 

The answer may depend upon what sorts of rules the 

legal system contains and what sorts of benefits it pro

vides. Presumably, having a certain amount of security 

from attempts on one's life, person and property (unsuc

cessful as well as successful), is a benefit; and a legal 

system incorporating attempt laws to forbid this sort of 

behavior may, if it is effective to some minimal standard 

of adequacy, provide such benefits to everyone in the 
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group. If, however, attempt laws are rules of the system, 

then clearly one of the burdens of the system is to 

restrain oneself so as to conform to these laws (as well 

as the laws prohibiting the appropriate consummated 

offenses). This burden -- that of restraining oneself 

from attempting — the voluntary abandoner has not under

taken; even though he does undertake the burden of 

restraining himself from violating the law prohibiting the 

consummated offense. Hence, as a result of his act, the 

distribution of benefits and burdens in the system is not 

what it was before. Moreover, like all attempters, he 

has, at least initially, laid claim to a liberty (to com

mit a consummated offense) which is incompatible with a 

like liberty for all; and so, for this reason may have 

acted unfairly toward the others. So it looks as if he 

has caused, by his act of violating an obligation not to 

try to commit a crime, an unfair distribution in the bene

fits and burdens of the system (assuming the distribution 

was fair before he acted), after all. 

If, however, the legal system prohibits only the 

consummated offenses at the heart of any legal system (and 

so, excludes rules prohibiting attempts) -- and if the 

operation of the system is such that the benefit of 

security from attempts is not produced by the system (or 

is produced but not fairly distributed, at any rate) --

then the point seems to be well taken that the voluntary 
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abandoner, although he may act unfairly to the others in 

addition to having violated an obligation to them (by 

laying claim to a liberty incompatible with a like liberty 

for all), has not actually caused a maldistribution of the 

benefits and burdens of the system. For the attempter who 

stops himself before he commits a crime has neither with

held a benefit from someone (namely, security from being 

the target of an attempt) which the system fairly dis

tributes nor shirked a burden, also fairly distributed, 

which produces benefits of the system. It is the 

restraining of each by himself from committing a crime 

that produces the (fairly distributed) benefits of the 

simple system envisaged; and the voluntary abandoner does 

this (albeit at a later point than his more law-abiding 

fellows). We should note that the claim that he has not 

shirked a burden cannot be made of the attempter in such a 

system who fails to commit a core crime but not because he 

voluntarily abandons his efforts. For such an attempter 

fails to restrain himself at any point from acting on an 

intention to commit a crime, whereas restraint (at some 

point, at any rate), on the part of others, produces the 

benefits generated by the system. 

Secondly, it may seem that punishing voluntary 

abandoners would have little or no deterrent effect — and 

so, for this reason, other things being equal, punishment 

would not be (presumptively) morally permissible. Those 
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who advocate the utilitarian rationale, being particularly-

sensitive to the need for deterrence, have made much of 

the point that the voluntary abandoner most likely will 

not be deterred by punishment, for the reason that he is 

unlikely, since he has voluntarily abandoned one attempt, 

to make others in the future. However, this may well 

depend upon the motive which induced the abandonment. 

Forgiving the grudge one holds against one intended vic

tim does not make it less likely one will act toward 

others on similar intentions under similar circumstances. 

Some agents who quit because they lose their nerve might 

be likely to go through with it next time if some condi

tions are changed (e.g., there is an accomplice to lend 

moral support). The agent who quits because, under the 

circumstances, Ying does not appear to be profitable may 

well be likely to try to Y under more promising circum

stances . 

It has also been claimed that punishment in volun

tary abandonment cases is likely to have no general 

deterrent effect, as no would-be attempter intends to 

abandon his plans, and few expect to do so. Again, it is 

consistent with this observation that some would-be 

attempters think the chances are quite good that if they 

fail to achieve their objective it will be because they 

voluntarily abandoned their plans (timid or conscience-

stricken agents in particular may have reason to believe 
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this); and so, some would be likely to take the chance 

that they will fail and so escape punishment altogether 

if voluntary abandonment were excused. Moreover, the 

recognition of any excuse brings utilitarian losses in the 

form of those agents who are willing to take the chance 

that if they fail to achieve their objective, they will be 

able to convince a court that the excusing condition 

applies to their case (whether it does so or not). Volun

tary abandonment, in particular, would be something 

agents who do not take the last step and are not stopped 

in their tracks by the police will try to claim is the 

cause of their not having achieved their objective. (So, 

where the agent has abandoned his attempt involuntarily --

because, for example, he is convinced apprehension is 

around the corner -- he may be likely to claim that the 

real reason he did not take further steps is because he 

had a change of heart.) 

There appears to be some reason, then, to believe 

that punishing voluntary abandonment cases will have 

deterrent effects. If, on the other hand, a mechanism 

which is both reliable and morally unobjectionable could 

pick out a class of voluntary abandonment cases in which 

punishment would have no deterrent effect, punishment in 

such cases would seem to fail to be presumptively morally 

permissible. 
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(We might note here that the traditional utili

tarian rationale for excusing in voluntary abandonment 

cases is that so excusing, while not lowering deterrence 

very much, gives an incentive to an attempter to quit 

before he has done something really harmful, namely, com

mit the consummated offense."'' Such an incentive might 

also, however, be furnished by punishing attempts less 

severely than consummated offenses.) 

Now, at least when the agent's voluntary abandon

ment is done from certain motives (e.g., a recognition of 

his obligation to obey the rules of the system), it is to 

his moral credit that he exercises as much restraint as 

his situation (where he is presently attempting to commit 

a crime, Y) permits to obey the rules of the system (even 

though he may have already violated one rule -- namely, 

the rule prohibiting attempts to Y). It is, likewise, to 

an agent's moral credit that he exercises restraint (at 

least, if he exercises it from certain motives) to avoid 

violating a rule prohibiting Zing after he violates 

another rule prohibiting Ying. Now, no retributivist 

would suggest, I think, that because the latter agent has 

(at least partially) rehabilitated himself he is less 

deserving of punishment for the initial violation than he 

1. As given by Wharton, Criminal Law (12th ed., 
1932), sec. 226, cited by Skilton, "The Requisite Act in 
a Criminal Attempt," p. 310, footnote 4. (See note 2, 
page 22, supra.) 
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would otherwise be. So, too, no retributivist ought to 

suggest that the former agent is, because he has (par

tially) rehabilitated himself, less deserving of punish

ment for his initial violation than he would otherwise be 

merely because he has exercised restraint. 

The retributive theory presented in this chapter 

makes a presumptive case for the moral permissibility of 

punishing voluntary rule violations, under certain condi

tions . The theory presented herein does not, it should be 

noted, make punishment of rule violators morally manda

tory; as does, apparently, the retributive theory commonly 

attributed to Immanuel Kant."'" The exercise of mercy and 

the pardoning of agents who deserve punishment can be 

morally permissible and even morally commendable; and the 

exempting from punishment of agents who have voluntarily 

abandoned attempts (at least, when the abandonment is from 

morally commendable motives), as a way of encouraging the 

exercise of moral autonomy in the direction of fulfilling 

one's obligation to obey the rules of the system would 

seem to be likewise morally permissible. (It should be 

noted that the drafters of the Model Penal Code suggest 

just such a policy of excusing when the abandonment is 

1. See Kant's Metaphysical Elements of Justice, 
trans. John Ladd (Indianapolis, 1965)• ~~ 
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"complete" and so, not from certain motives.^" In certain 

criminal cases, voluntary abandonment has been accepted as 

a defense.^) 

What About Indirect Intention? 

It is now time to remark that the distinction 

between acting with the direct intention of doing some

thing which amounts to committing a crime and acting with 

the indirect intention of doing something which amounts to 

committing a crime seems to have moral significance on the 

rationale of punishment developed in this chapter. (This 

distinction, according to Condition Two -- which, it will 

be recalled, requires a direct intention to do Y or to do 

Y if some circumstances obtain or to do Y if one can — 

separates attempting from merely risking or from something 

which is not quite trying but yet more certain to bring 

about a consequence than risking.) We have concluded that 

punishment for acting with an unconditional direct 

1. Sec. 5»01 ( 4 )  (Proposed Official Draft, 1962): 
"(4) Renunciation of Criminal Purpose. When the actor's 
conduct would otherwise constitute an attempt..., it is an 
affirmative defense that he abandoned his effort..., under 
circumstances manifesting a complete and voluntary renunci
ation of his criminal purpose." The section goes on to 
add that renunciation is not complete if motivated by a 
decision to postpone, and is not voluntary if motivated by 
fear of detection or apprehension. 

2. For a discussion of recent cases and statutes 
recognizing voluntary abandonment as a defense under, cer
tain conditions, see LaFave and Scott, Handbook on Criminal 
Law, pp. 446-453-
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intention to commit a crime, in such a way as to pass 

Condition One (which requires the agent to enter or do 

something which he takes to constitute entry upon the road 

of his criminal intent), is presumptively morally permis

sible under conditions in which this is true of punishment 

for committing the crime. For such an act amounts to an 

attempt, it should be recalled. (If, however, an act 

which passes Condition One is done with the conditional 

intention to do it if some circumstances obtain, Condi

tion Two requires that the agent believe the circumstances 

to obtain in order for him to be attempting to do the act.) 

The only exceptions we have found to the rule that 

punishment of attempts is presumptively morally permissible 

are those cases in which some reliable and morally unob

jectionable mechanism makes it reasonable to believe deter

rence would not be served by punishing in the case (and 

there are no special desirable consequences which punish

ment may have in such a case), and those cases in which 

the agent who acts unfairly does not thereby cause an 

unfair distribution of benefits and burdens to obtain. 

However, the same cannot be said about meeting Condition 

One (entering upon the road or taking oneself to have 

entered upon the road of one's intent) with respect to an 

indirect intention to commit a core crime, which is morally 

more heterogeneous. The circumstances in which punishment 

for so acting are presumptively morally permissible appear 
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to be, in general, more limited; although certainly punish

ment is sometimes presumptively morally permissible for 

the same reasons as in attempt cases. This can be seen by 

considering the following. 

In the first place, we argued above that if there 

is an obligation to refrain from committing criminal 

offenses, there is an obligation not to attempt to commit 

them, either. The argument proceeded by considering what 

would be said of a clear case of obligation, derived from 

a promise, not to do something. When one considers such 

a case with respect to acting with an indirect intention, 

however, it becomes clear that if one is obligated not 

to X it does not follow that one is obligated not to act 

with the indirect intention of Xing. Acting with an 

indirect intention of Xing is compatible with merely 

risking Xing; and although a person with a duty not to X 

ought to be careful that he does not X as a result of 

doing something else, it does not appear that he is neces

sarily under any obligation to do so. 

For suppose that I promise Auntie, as manager of 

her stock portfolio, not to lose the initial investment, 

and then make some risky trades which I foresee may result 

in just such a loss (but in fact do not). In such a case, 

Auntie may have a right to complain about my methods; but 

it seems she would be wrong in claiming that I have vio

lated an obligation to her. (She might, however, justly 



312 

claim that I violated an obligation if what I did or tried 

to do was so immediately and invariably connected to 

losing her investment as to qualify as a borderline case 

of having the purpose of doing the latter, as in the case 

of Williams' surgeon, who, it will be recalled, removes 

P's heart in order to experiment upon it, foreseeing but 

not desiring P's death. Hence, being obligated not to X 

may entail being obligated not to act with the borderline 

purposive intention of Xing.) 

Secondly, I argued above that when an agent, in a 

system with a fair distribution of benefits and burdens, 

attempts to commit a crime, he acts unfairly to the 

others; for he lays claim to a liberty which is incom

patible with a like liberty for all. (There is an excep

tion to this, to be noted below.) By so acting, tinder 

certain conditions, he causes an unfair distribution of 

benefits and burdens. When an agent acts with an indirect 

intention to commit a crime, however, he need not be 

acting unfairly. Presumably, claiming the liberty to risk 

committing a crime (or to act, foreseeing that by acting 

one will commit a crime) is incompatible with a like 

liberty for all; for it must encompass a liberty to (some

times) commit the crime. Nevertheless, claiming such a 

liberty might not be unfair to the others if it is rea

sonable to believe that such a liberty (under the condi

tions in question) granted to those in the agent's 
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position will work out for the benefit of everyone, and 

that it would be rational (worth the risk) for everyone to 

agree to it. (This is one way to interpret some things 

John Rawls has to say about fairness in "Justice as Fair

ness," cited above, page 258) note 1. However, because of 

the complexity of Rawls' view and the later modifications 

he makes in A Theory of Justice, cited above, page 268, 

the account of fairness sketched here must not be taken 

to be identical to Rawls'.) 

Whether it would be rational for all to agree to 

the liberty to risk, under the circumstances, will depend 

upon many factors: the substantiality of the risk, the 

moral seriousness of the crime risked, the importance of 

the benefits of taking that risk, the existence of alterna

tives for achieving those benefits, etc. I-t might be noted 

that even so, it appears that rational agents in a group 

might be likely to agree to a greater number of riskings 

of crimes than they would to attempts to commit the sorts 

of crimes which are at the heart of a legal system. (The 

latter will be restricted, presumably, to attempts to kill 

in self-defense, and other attempts where a defense which 

would be recognized to the consummated offense obtains.) 

For example, they might agree that surgeons under certain 

conditions can risk killing their patients by performing 

major operations (even those unlikely to succeed), provided 

the benefits of such a practice (in the case of success) 
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are great enough and likely to be to everyone's advantage. 

(This sort of case, it will be recalled, was considered 

in the previous chapter in connection with an argument 

that punishing all riskings would be punishing where unde

sirable.) In contrast, it might be noted, rational 

agents would not be likely to agree to a liberty to attempt 

to kill one's patients, even if there is a probability that 

by attempting the surgeon may unwittingly aid the patient's 

recovery. Such an attempter aims to kill, and this is 

not, in general, going to be beneficial; moreover, there 

are alternatives to achieving any benefit which could be 

expected — namely, allowing surgeons to risk killing when 

they aim at curing. 

Hence, it looks as if agents who risk committing 

crimes may be acting unfairly under less circumstances 

than agents who attempt to commit them. As we have said, 

if an agent who does not act unfairly to the others causes 

a change in an initially fair distribution of benefits and 

burdens to obtain, the resulting distribution, though 

perhaps unequal, would not seem to be unfair. For this 

reason, he would not, other things being equal, owe the 

restoring of it to the others. 

Finally, even if the agent who acts on an indirect 

intention to commit a crime unfairly lays claim to a 
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liberty, whether or not he thereby causes an unfair dis

tribution of benefits and burdens to obtain seems to 

depend, as it does for the voluntary abandoner, on whether 

there are rules prohibiting so acting in the system (which 

impose burdens and obedience to which, presumably, pro

vides a benefit -- additional security), and on whether 

the benefits he withholds from another by so acting are 

fairly distributed in the system. It may be that the 

system permits a certain amount of unnecessary and unfair 

riskings of others' lives, liberty or property; in which 

case, perhaps, the risker's acts do not result in an 

unfair distribution of benefits and burdens of the system. 

For all the reasons adduced above, acting in a manner so 

as to satisfy Condition One with respect to an indirect 

intention to commit a crime (and so, entering upon or doing 

something which one takes to be an act which would consti

tute entering upon the road of one's indirect intention) 

seems, when the question of the moral permissibility of 

punishment is raised, to be a different sort of case 

(albeit sometimes justifiably punished) than attempting to 

commit a crime. 

We might note, in passing, that as deterrence would 

presumably be served by punishing the agent who only indi

rectly intends to commit a violation of the criminal laws, 

utilitarianism may appear to justify punishment in indirect 

intention cases. It is plain that individual deterrence 
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may be served by punishing in these cases. Indeed, 

because "the manifestation of dangerousness is as great --

or very nearly as great -- /in the case of indirect- inten-

tion.7 as in the case of purposive conduct," the drafters 

of the Model Penal Code urge that the Williams' surgeon 

case be treated as an attempt to kill (Comments to Sec

tion 5«01» Tentative Draft 10, pages 29-30). It might be 

noted that the drafters of the Model Penal Code try to 

distinguish cases they thus justify punishing as attempts 

from other cases of reckless conduct, like reckless 

endangerment of human life, which they do not justify 

punishing as attempts; but their grounds are obscure. (As 

we pointed out in the preceding chapter, Hart urges plan

ishing all cases of indirect intention as attempts on 

grounds of the need for individual and general deterrence. 

I have given reasons in the preceding chapter for refusing 

to regard cases which are clearly not tryings as attempts. 

The most important reason, it will be recalled, is that 

restricting criminal attempts to attempts as ordinarily 

understood avoids unnecessary confusion on the part of the 

layman in a legal system, and helps to keep a punishment 

system procedurally just.) 

For reasons similar to those given for punishing 

attempts (on utilitarian grounds), general deterrence would 

be served, as well, by punishing those who knowingly risk 

(or knowingly act so as to insure their) committing a 
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crime, in addition to punishing those who commit a crime 

recklessly. For example, an agent who wants to X (where 

this is not criminal) and knows that by Xing he is risking 

Ying (where this is criminal), but believes the proba

bility of Ying by Xing is low may be less likely to X (and 

risk Ying) if he knows he will be punished even if he does 

not bring Ying about. 

On the other hand, punishment of all those who 

risk (or act so as to insure) Ying may involve utilitarian 

losses. Some agents will be punished who are not danger

ous, in the sense that by their conduct they will not 

bring about some harmful consequence; and some agents will 

be punished who are not likely to repeat and, next time, 

to bring about the harmful consequence they have only 

risked bringing about this time. Moreover, as Kenny and 

others have pointed out, there can be undesirable conse

quences of deterring all riskings of harm. A surgeon may 

well risk killing a patient with a dangerous operation in 

order to save his life, as we pointed out in the previous 

chapter; and a utilitarian would not want to deter him 

from trying to save the life."'" 

1. Kenny, "Intention and Purpose in Law." (See 
supra, note 2, page 200.) 
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What About the Punishment of Mere Preparations? 

Condition One -- which, it will be recalled, dis

tinguishes between attempts and mere preparations — seems 

to be invested with moral significance on the rationale of 

punishment developed in this chapter. (Condition One, it 

will be recalled, requires that an agent do something 

which constitutes or which he takes to be an act which 

would constitute entry upon the road of his intent.) As 

we have said, under the conditions in which punishment of 

consummated offenses (at least, those at the heart of a 

legal system) is presumptively morally permissible, pun

ishment of attempts is also presumptively morally per

missible. (Some cases in which punishment has no 

deterrence value and those in which an agent who acts 

unfairly does not thereby cause an unfair distribution of 

benefits and burdens were found to be exceptions to this 

rule.) The same cannot be said, however, for punishment 

of mere preparations (even with the exceptions noted above 

for attempts), which appears to be presumptively morally 

permissible under fewer circumstances. The reason is as 

follows. 

In the first place, under conditions in which an 

agent is obligated to refrain from committing crimes (which 

are conditions, we have argued, in which he is obligated 

not to attempt to commit them, either) it need not be true 

that he is obligated not to prepare to commit them. 
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Again, we consider a clear case of obligation, derived 

from a promise not to do something. Suppose I promise my 

spouse that I will not leave the house this afternoon 

(until the package he has been expecting is delivered). 

I then put myself into a relationship with an obligee, 

namely my spouse, to whom the fulfillment of my obligation 

is owed. Moreover, when I owe someone an obligation, it 

appears that he may release me from it. It is, then, con

ceivable that my spouse should release me from my obliga

tion (not to leave the house this afternoon) before the 

package is delivered. It would be consistent with my 

promise to him, then, for me to prepare to leave the house 

(to gather my coat and hat and the things I will need 

downtown) in case he changes his mind. He cannot accuse 

me of having broken my word to him or having violated any 

obligation to him by preparing to leave the house. (It 

should be noted that the same cannot be said if I am now 

trying to leave the house.) 

Now, if there are conditions under which one owes 

it to the other members of a legal system not to commit 

certain crimes, it is unreasonable to expect that they will 

change their minds and release one from the obligation. 

(Such a release, when it comes to committing murder or rape 

or robbery, surely is ineffective, in the sense that it 

does not make acting in the way one was formerly obligated 

not to act morally permissible, nor not a harm to one's 
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victim.) However, it seems that even when one knows one's 

obligee will not release one from one's obligation, an 

obligation not to do something does not entail an obliga

tion not to prepare to do it. For suppose I know my spous 

is adamant in his desire that I remain at home; and sup

pose that I prepare to leave the house but then, thinking 

better of it, change my mind. If my spouse learns of this 

he might justly accuse me of having wavered from the path 

of righteousness or of being a little less trustworthy 

than he had supposed; but the charge that by merely pre

paring to leave the house I had violated an obligation to 

him seems unjust. If this is not obvious, consider what 

one would say about the case in which I prepare to leave, 

with the intention all the while I prepare of stopping 

thereafter and reconsidering before embarking on the road 

of my intent. Surely in such a case I do not violate an 

obligation to my spouse (though perhaps I allow myself to 

come rather too near to violating one). The difference 

between this case and the one in which I prepare with no 

intention, at the time, of stopping to reconsider may only 

be a difference in the conditionality of the intention 

with which I act. (In the case in which I intend to stop 

to reconsider, I prepare with the intention of leaving the 

house if I should reconsider and still intend to do so; in 

the case in which I prepare, it may be with the uncondi

tional intention of leaving the house.) Violation of an 
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obligation would not seem to rest on the conditionality, 

or lack thereof, of an intention with which one acts. 

It seems to follow that under conditions in which 

an agent has an obligation to refrain from committing cer

tain crimes, it need not be true that he has an obligation 

to refrain from preparing to commit them, as well. More

over, not all preparers in a system in which others have 

not prepared act unfairly to the others (in addition to any 

unfairness necessarily involved in violating an obliga

tion) , as most attempters appear to do. For not all pre

parers lay claim to a liberty which is incompatible with a 

like liberty for all; and all attempters lay claim to such 

a liberty. A liberty to prepare to commit a crime does 

not entail a liberty to succeed in committing the crime; 

one must do more than prepare to succeed (except when one 

succeeds inadvertently). Further, one who prepares while 

intending to then stop and reconsider (before going on), 

under circumstances in which it is clear that merely by 

preparing he does not limit others' liberty (to merely 

prepare, at any rate) , lays claim to a liberty which is 

compatible with a like liberty for all. Everyone might 

(under certain conditions or in a certain manner) prepare 

to commit crimes and then stop and reconsider. 

Assuming that not all preparers act unfairly to 

the others (in addition to any unfairness necessarily 

involved in violating an obligation, of course), the case 
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for the presumptive moral permissibility of punishment 

outlined above for attempts seems to be inapplicable to 

all preparations. If the preparer does not act unfairly, 

we have said, the distribution of benefits and burdens 

which results from his acts , though perhaps unequal, is 

not unfair. If an agent has not unfairly disturbed the 

moral balance, it would not appear that he owes the restor

ing of the balance to the others; and this seems to be 

true even if he disturbs the balance as a result of the 

violation of an obligation owed to them. For there appears 

to be no rule of moral inertia requiring that everything 

an agent causes who does something wrong be made, as far as 

possible, like it was before he acted. 

Even when a preparer has caused an unfair dis

tribution of benefits and burdens to obtain in a system, 

however, if he has not done so as a result of violating an 

obligation owed to the others, he need not owe the others 

the restoration of the moral balance. One might, con

ceivably, obligate oneself to make reparation by acting 

unfairly to others if acting unfairly causes additional 

harm to the others. For example, a cheater may become 

obligated to make reparation to an honest student whose 

grade on the same test, marked on a curve, was signifi

cantly lower because of the cheating. Not all unfair acts 

cause additional harm, however; and if one does not violate 

an obligation in doing such an act, one would not appear 
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to obligate himself to make reparation for the unfairness. 

For what one ought to do is not necessarily what one is 

obligated to do, as we have said, when "obligation" is 

used narrowly. 

(We might note that Morris adduces some of the 

same considerations in arguing that punishment of mere 

intendings would not be justified, even in the best of 

legal systems, as have been adduced here for the claim 

that punishment of mere preparation may not be justified. 

An agent who allows himself to intend to commit a crime 

but does nothing further, has not, he argues, violated an 

obligation by failing to restrain himself from intending; 

and he owes the other members of the system nothing. He 

has no obligation to obey a rule forbidding mere intend-

1 
ing; and, we might add, he causes no additional harm by 

merely intending.) 

If the considerations adduced above are correct, 

there appear to be fewer circumstances in which punishment 

of preparations to commit crimes is presumptively morally 

permissible (because fewer circumstances under which pre

parers have violated an obligation to others, fewer circum

stances in which preparers have thereby acted unfairly to 

others, fewer circumstances in which they owe the restoring 

of a moral balance to others) than there are circumstances 

1. Morris, "Punishment for Thoughts." (See supra, 
note 1, page 73-) 
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under which punishment for attempts to commit crimes is 

presumptively morally permissible. Moreover, the circum

stances in which punishment of preparations is permissible 

do not appear to obtain in the Anglo-American legal sys

tems , even if a case can be made that citizens are obli

gated in these systems not to commit consummated offenses 

(through tacit consent, for example, or perhaps the duty 

of fair play). For citizens in these systems do not 

appear to be obligated not to prepare to commit crimes; 

there are no blanket preparation laws, for example, to 

which they might be said to have consented. 

Condition One, in revealing at what point an 

agent's conduct leaves the realm of mere preparation (or 

other stages preliminary to attempting) and becomes an 

attempt thus seems to have moral significance, on the 

rationale of punishment developed. (It should be recalled 

that Condition One requires that the agent enter upon or 

do something which he takes to be an act which would con

stitute entry upon the road of his intent.) Under the con

ditions in which punishment of consummated offenses is 

presumptively morally permissible, punishment of attempts 

to do them will (with certain exceptions) also be so per

missible. Punishment of mere preparations under such con

ditions (and with the same exceptions) may or may not be 

permissible. As we have said, it certainly does not seem 

to be permissible under conditions which currently prevail 
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in Anglo-American legal systems. Thus, it appears that 

the traditional policy of Anglo-American criminal law --

to criminalize (and punish) attempts (in general) but not 

to do the same for mere preparations -- might be defended, 

on the grounds of the rationale of punishment sketched 

herein, as a morally defensible policy if punishment for 

consummated offenses is (presumptively) morally permis

sible under the prevailing conditions. 

We might note that if Condition One differentiates 

between those acts which fall short of consummated 

offenses which are, in general (under conditions in which 

punishment of consummated offenses is permissible) per

missibly punished and those which are, in general, not 

permissibly punished (under the same conditions), two of 

the standard actus reus tests of the criminal law --

namely, the Dangerous Proximity and Unequivocal!ty 

tests -- seem to lack moral defensibility (under the same 

conditions). (The Dangerous Proximity test, it will be 

recalled, requires that the agent's act come dangerously 

close to success; the Unequivocality test requires that his 

act be unequivocal evidence of his criminal intent, with

out consideration of "extraneous information.") On the 

rationale of punishment sketched herein, under conditions 

in which consummated offenses are permissibly punished, 

neither the Dangerous Proximity nor the Unequivocality test 

will be morally defensible as a part of the criminal law 
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of attempts (that is, unless among other things, addi

tional conditions obtain which create an obligation not 

to prepare). For, as has been maintained in Chapter 2, 

the Dangerous Proximity and Unequivocality tests apply to 

cases of mere preparations. Hence, both will be over-

inclusive of the class of permissibly punished acts which 

aim at, but fall short of, consummated offenses. 

We might recall, as discussion in Chapter 2 

revealed, each of the three standard actus reus tests 

lacks a justification on the utilitarian rationale of 

punishment. (The third is the Last Step test, which 

requires that the agent take the last step along the road 

of his criminal intent.) Moreover, although the Last Step 

test is not morally impermissible on the rationale sketched 

herein, there appears to be no reason to adopt it as a 

test for the actus reus of attempts. For it is under-

inclusive of the set of attempts; and it will be 

under-inclusive of some attempts permissibly punished. 

(It excludes, it may be recalled, punishment of an 

attempter who has administered all but the last dose in 

a slow poisoning case, even if he has unfairly upset a 

moral balance and even if deterrence would be served by 

punishment in his case.) 

As has been pointed out above, the orthodox 

approach to impossibility seems to lack a justification, 

both on the utilitarian rationale and on the rationale of 
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punishment sketched herein (which appears to be the most 

defensible form of retributivism). For all of these rea

sons , it looks as if the current law of attempts, embody

ing, as it does, one of the three standard actus reus 

tests and the orthodox approach to impossibility, may 

lack a justification on a rationale of punishment. 

In sum, if the conclusions which we have reached 

are correct, it appears that correcting the criminal law 

in a way which will make it more faithful to the common 

sense notion of attempting (and so, in a way which incor

porates Conditions One and Two) may also make it morally 

defensible (under certain conditions, at any rate) at the 

same time. For we have seen that, under certain condi

tions, punishment of attempts as ordinarily understood 

(when the attempt is an attempt to do what would amount 

to a crime) is presumptively morally permissible. The 

moral defensibility of such a program is not, we might 

note, to be found on a utilitarian rationale. It should 

be obvious that adoption of a Condition One test (which, 

it will be recalled, specifies that the agent's act must 

either constitute entry upon the road of his criminal 

intent or be something he takes to be an act which would 

constitute such entry) will fail to be justified along 

utilitarian lines. For Condition One does not appear to 

pick out all of the individuals who are dangerous and in 

need of individual deterrence. Mere preparers, as we 
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said in Chapter 2, may be just as dangerous as attempters. 

Further, it does not pick out only individuals who are in 

need of individual deterrence; and so, may involve utili

tarian losses. Many of those who take only the first step 

upon the road of their criminal intent may be likely to 

change their minds; others may be merely unlikely to 

repeat antisocial conduct in the future. Moreover, it 

picks out some cases of impossibility and of voluntary 

abandonment in which, arguably, deterrence (either indi

vidual or general) is not served by inflicting punishment. 

Worse, there appears to be little utilitarian 

justification for insisting upon Condition Two as a con

dition of attempt liability. (Condition Two, it will be 

recalled, requires that the agent have a direct intention 

to commit the criminal offense in question.) Hart is elo

quent upon this point. "No calculation of the efficacy of 

deterrence or reforming measures," he tells us, "...seems 

to justify /theY distinction /between direct and indirect 

intention in attempt law7. We have already seen reasons 

for believing that some cases of acting on an indirect 

intention will not be justifiably punished on utilitarian 

grounds, as they involve utilitarian losses. Others, how

ever, will be so justifiably punished. 

1. Hart, Punishment and Responsibility, p. 127. 
(See supra, page note 2. ) 
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Fortunately, we need not worry about how the analy

sis of attempting elucidated in this dissertation fares 

on the utilitarian rationale; for that rationale has been 

demonstrated to be seriously inadequate. On the rationale 

of punishment which appears to be most defensible, a 

criminal law of attempts constructed along the lines of 

Conditions One and Two seems to be most defensible (under 

conditions in which punishment for consximmated offenses is 

morally permissible). Thus, the conceptual analysis of 

attempting, which occupied most of this work, is seen to 

have value beyond its elucidation of an important concept. 



CHAPTER 6 

SOME CONCLUDING REMARKS 

It is the aim of this chapter to summarize the 

major conclusions reached in this dissertation. In 

Chapter 2, the standard legal analysis of criminal attempt 

was examined and its inadequacy demonstrated in two impor

tant respects. In the first place, it was seen to be 

inadequate in providing necessary conditions for what 

would ordinarily be regarded as an attempt to do something 

criminal, even when allowance is made for considering only 

those attempts which fail. (Some attempts, as has been 

pointed out, may succeed.) If, as it is sometimes assumed, 

the legal notion of an attempt is designed to correspond 

to the concept of trying to do an act which is itself 

criminal,"'" Chapter 2 demonstrated that it needs correction 

by a philosophical analysis of the concept of attempting. 

In the second place, some of the rules setting out the 

limits of liability of attempting (notably, the rule for 

when conduct leaves the realm of mere preparation and 

becomes attempting), and some of the rules recognizing 

certain defenses to attempting (notably, the rule of the 

1. Perkins, "Criminal Attempt and Related Problems, 
p. 34:0, makes this assumption. • (See supra, page 52, 
note 1.) 
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orthodox approach to impossibility cases) were seen to 

lack a defense on a rationale for punishment to which 

implicit appeal is often made (namely, the utilitarian 

rationale). 

Chapters 3 and k contained the bulk of the con

ceptual analysis of attempting. Chapter 3 concerned itself 

with amending the actus reus requirement of the criminal 

law in order to provide necessary conditions for attempt

ing to do something, which conditions distinguish 

attempting to do something from merely preparing to do 

it. The result of investigations in that chapter was 

Condition One, which may be stated as follows. An agent 

makes an attempt to do something, Y, only if: 

1) he does an act by which he intends to do Y; or 

2) he does at least one act in a set of acts which con

tains no inessential members by which he intends to do 

Y; or 

3) he does at least one temporal part of an act by which 

he intends to do Y; or 

k) he does at least one temporal part of an act in a set of 

acts which contains no inessential members by which he 

intends to do Y; or 

5) he does something which he takes to be an act which 

would meet any of the above conditions. 

This somewhat complicated analysis was explained 

more simply and roughly as follows. An agent makes an 
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attempt to do something just in case he either enters, by 

his conduct, upon the road of his intent or does something 

which he takes to be an act which would constitute entry 

upon the road of his intent. As the discussion in Chap

ter 4 revealed, in the case in which an agent intends to 

do Y if certain circumstances obtain, clauses (1) through 

(4) above must be read as including the fact that the cir

cumstances in question obtain; and clause (5) must be read 

as including the fact that the agent believes the circum

stances in question to obtain. Moreover, in order for 

Condition One to be of value, the act(s) by which the 

agent intends to do Y, referred to in Condition One above, 

must be considered under the description which is complete 

in all relevant particulars, in case more than one descrip

tion of such (an) act(s) is possible. 

As a result of investigations in Chapter 3, the 

value of distinguishing sharply between the actus reus and 

the mens rea of attempts was brought into question. For 
• 

a mens rea element was found to be built into the actus 

reus of attempting, properly understood. Nevertheless, 

there remained necessary conditions of attempting which 

belonged properly to the sphere of the mens rea; and it 

was the task of Chapter 4 to elucidate them. As a result 

of such investigations, we arrived at Condition Two, which 

can be stated as follows. An agent makes an attempt to do 

something, Y, only if he acts with the direct intention 
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to do Y (or to do Y if some circumstances obtain, or to 

do Y if he can). In the case in which he acts with the 

intention to do Y if some circumstances obtain, he 

attempts only if he also believes, at the time he acts, 

that these circumstances obtain. (This need not be true, 

we discovered, of an intention to do Y if one can.) Con

ditions One and Two are jointly sufficient for attempting 

to do something, it was urged, when the act which meets 

Condition One is done with the direct intention in ques

tion in Condition Two. 

Discussion in Chapter k called attention to cer

tain difficulties in distinguishing between direct inten

tion (also called "purposive" intention) and something 

which closely resembles it which has been referred to as 

indirect intention. The point was made that insofar as 

the concept of direct, or purposive, intention admits of 

borderline cases, the concept of attempting will also admit 

of borderline cases. In Chapter k as well, ancillary 

matters which concern the sphere of the mens rea were 

discussed, including the conditions under which an agent 

might have (some sort of) intention to act. It was urged, 

in addition, that clarity is served by having a criminal 

attempt law which uses "attempting" in a way which cor

responds to what is ordinarily meant by the term, and so, 

embodies Conditions One and Two. 
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An examination of the justification for punishing 

criminal attempts, when the criminal law of attempts is 

constructed along the lines of Conditions One and Two, was 

undertaken in Chapter 5- The utilitarian rationale for 

punishment was rejected; in its place a version of the 

retributive theory was sketched which gave weight to 

deterrent consequences in the case for the presumptive 

moral permissibility of punishment, and appeared to be the 

most defensible rationale. On the basis of this rationale, 

it was concluded that under conditions in which punishment 

of consummated offenses (at least, those offenses which 

lie at the heart of any criminal system) is presumptively 

morally permissible, punishment of attempts is (in gen

eral) presumptively morally permissible. Certain excep

tional cases were noted, particularly in discussion of 

punishment in impossibility and voluntary abandonment 

cases. When we came to consider deviai from Condition 

Two so as to permit punishment under exactly the same con

ditions in cases where the intention to commit the offense 

was merely indirect, however, it turned out that such 

cases were a morally heterogeneous lot. Some such cases 

appear to lack a justification for punishment on the 

rationale sketched and under precisely the same conditions 

in which punishment of attempts was presumptively morally 

permissible. Moreover, when we considered deviating from 

Condition One so as to permit punishment under the same 
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conditions for mere preparations, it emerged that such 

punishment also seemed to lack justification on the 

rationale sketched. Thus, it appears that a restructuring 

of the criminal law of attempts along the lines of Condi

tions One and Two might, under certain conditions (condi

tions in which punishment of consummated offenses is 

presumptively morally permissible), result in a morally 

defensible law of attempts. 

An investigation of attempting is, of course, 

hardly completed by the analysis presented here. In the 

first place, due to the constraints of scope, there has 

been no treatment of a subject which is of concern to 

legal theorists and has received some small attention from 

philosophers, namely, the question of the amount of pun

ishment which ought to be assigned to criminal attempts 

relative to the amount assigned to the respective consum

mated offenses. A treatment of this subject would seem to 

require an examination of the principles which ought to 

govern the amount of punishment assigned to offenses in a 

legal system; and such examination may be lengthy. For it 

is not immediately clear what such principles may be. 

Retributivism has traditionally been associated with the 

view that punishment should be proportionate to the moral 

gravity of the offense and the moral blameworthiness of 

the agent; but this view has the problems of specifying 

the principles which determine the moral gravity of an 
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offense and explaining in what sense a particular sen

tence (e.g., fifteen years' hard labor) can be said to be 

proportionate to moral gravity. Moreover, even if we 

suggest that from whatever point it starts, a system 

should grade punishments according to the ranking of 

moral gravity among the offenses for which it is assigned, 

it is not intuitively obvious why punishment should be 

graded in accordance with moral gravity. (The notion of 

restoring a moral balance must be developed in such a way 

as to make this clear.) 

On the other hand, the utilitarian theory has 

traditionally been charged with permitting, under some 

conditions, cruel and unusual punishment for offenses one 

would be inclined to regard as not being morally grave — 

at least, where the offense is widespread and, overall, 

the amount of harm caused by the offenders is great (even 

if the amount of harm caused by an individual offender is 

small). So it seems as if the principles for governing 

severity of punishments have not been satisfactorily worked 

out on either theory; and must be left to another day."*" 

1. For a discussion of this controversy, see Hart, 
Punishment and Responsibility, pp. 113-135; Model Penal 
Code, Comments to Sec. 5-01, Tentative Draft 10; Gerald 
Dworkin and David Blumenfeld, "Punishment For Intentions,1' 
Mind, LXXV, N.S., No. 299 (July 1966) , 396-404; Lawrence 
Becker, "Criminal Attempt and the Theory of the Law of 
Crimes," (see page 271, note 1, supra); Paul J. Dietl, "On 
Punishing Attempts," 130-132 (see page 68, note 1, supra). 
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In the second place, it has not been possible to 

present either an adequate analysis of the concept of 

intention, which figures prominently in the analysis of 

attempting developed herein, nor a theory concerning the 

relevance of descriptions of acts to an agent's intention. 

The latter is of importance because, as we have said, the 

application of Condition One requires that the act(s) by 

which the agent intends to achieve his objective be con

sidered under the description which is complete in all rele

vant particulars. Finally, the discussion has glossed over 

features of the criminal law of attempts whose moral defen-

sibility invite examination. In particular, the Anglo-

American law does not require that the defendant in a case 

of criminal attempt either know or believe that the act 

which he intends to perform constitutes a criminal offense; 

so it will punish for attempted forgery, for example, in a 

case in which the agent has no idea that negotiating the 

bank draft he has altered in a certain way would be a 

criminal offense. 

On the whole, however, the problems to which this 

dissertation has addressed itself seem to be the most cen

tral and important problems concerning the law of criminal 

attempts. It has addressed itself both to the elucidation 

of the concept of attempting to do something and to the 

question of the moral permissibility of punishing attempts. 
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The results of such investigations will, presumably, both 

stimulate and illuminate further investigations concerning 

criminal attempts and attempting as ordinarily understood. 
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