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ABSTRACT

Assimilation has been used as a tool by the federal government to further its
colonial enterprise. Through assimilationist policies, the federal government gained land
and resources from Indian people. The codification of a definition of "Indian" in the
Indian Reorganization Act (IRA) was intended to limit the number of people to whom the
federal government owed a unique political and financial relationship. The application
of a definition of "Indian," based on blood-quantum standards, was an attempt to
assimilate Indian people out of their Indian identity and into mainstream society where
they are not party to the federal relationship. The legislated definition, which differs
from tribes' customs and values regarding membership, has had several effects. The
definition has affected tribes' abilities to be fully self-determining and issues of
"membership” have created divisions within tribes and among Indian people. This paper
examines the history of blood-quantum definitions and the long-term effects of and

reactions to those definitions within Indian communities.



INTRODUCTION

Almost every aspect of Indian and tribal life is affected by federal law. The
relationship established between tribes and the federal government, based on European
colonizing discourse, treaties, and Indian notions of treaties, still governs the relations
between the tribes and the federal government today. Europeans had very specific beliefs
about their rights in relation to "infidels" and "terra nullius" which allowed European
governments to claim title to land and guardianship over the original inhabitants of those
lands.

The codification of the relationship between tribes and the federal government
was accomplished through treaties. European notions of the treaties were that they
provided compensation for lands ceded to the colonizers. Despite the different
interpretation many tribes have of their role in treaty negotiations (see generally Williams
1997), the federal government continues to define its relationship with tribes and Indian
peoples based an understanding that tribes ceded lands and lost a certain amount of
sovereignty due the superior sovereignty of a Christian, European colonizing power. The
treaties philosophically define the relationship as one between two sovereigns, one of
which (tribes) lost their external sovereignty to the United States.

Treaties also physically define the relationship, according to the federal
government, by delineating who is involved in the federal-tribal relationship. This use
of treaties has created the categories of recognized and unrecognized tribes. Recognized
tribes are participants in the federal-tribal relationship by virtue of an historic record of a
treaty relationship between the tribe and the federal government. Unrecognized tribes
tend to be those who either did not sign a treaty or for whom no record of their

participation in a treaty can be found. Reliance on a treaty relationship to limit those



tribes who are included in the federal-tribal relationship is the first way in which the
federal government has imposed its definition of "Indian.” The federal government has
chosen to define "Indian" as those people who are eligible to participate in the political
relationship.

The goal of colonialism is to gain money, resources, and power for the colonizer.
[n the United States, gaining these things for the colonizer meant taking them from
Indians. The long-standing policy of the colonizing government and the federal
government was to reduce the amount of land and resources in Indian hands. Treaties
were the first method by which to accomplish this goal. Once the efficacy of treaties had
run its course, the government looked towards other tools. One of the strategies
employed was assimilation. If [ndian people could be turned into farmers, their extensive
lands would open up to white settlers. And if [ndian people were educated and could
become American citizens, the government could end the treaty relationship, and its
financial obligations to tribes and Indian people.

Throughout the process of gaining Indian lands and colonizing Indian people, the
federal government created definitions of "Indian.” These definitions, such as the one
which limits federal recognition to tribes with a treaty, were designed to reduce the
number of people with whom the government maintained a special relationship. The
fewer people who fit the definition of "Indian," the fewer people were eligible for special
benefits from the federal government.

During the Allotment period, tribal rolls were created which listed those people
who were eligible to receive allotments - those people who were "Indian" for the
purposes of the act. Post-allotment, when tribal lands had largely been individualized,
the government created a competency commission to determine which Indian people

could be removed from the federal relationship. One of the tests applied was degree of



Indian biood. Those with less than one-half Indian biood were considered to have a
greater chance of being declared "competent” (ARCIA [917).

A definition of "Indian" was codified in the Indian Reorganization Act (IRA) of
1934. The act was intended to promote tribal economic development. To do so, tribal
governments were created to model American governments and facilitate interaction
between American governments, businesses and tribes. Because this act was returning
Indian lands to trust status and providing certain benefits to tribal members, the
government created a definition of who was eligible to participate. The IRA definition
included a blood-quantum standard of one-half Indian blood that had to be met by those
who were not members of a recognized tribe. The blood-quantum standard was also
mandated for tribal constitutions. The definition was created to limit the number of
people who fit it and, therefore, to reduce government expenditures.

The federal government's definition of "Indian", which relies on tribal
membership and blood-quantum, is based on European customs regarding inheritance,
which trace biological descent from an ancestor in order to determine rights to property
ortities. The IRA definition applies this biological model to a political relationship
which causes confusion about its application. As well, the government definition of
"Indian" conflicts with the customs and values of the people it attempts to define, which
disrupts concepts of personal identity and place within a community. The definition of
"Indian" has had a variety of effects on tribes and Indian people. Gail Sheffield remarks
that "even seemingly benign legislation concerning American Indians often strikes at the
very core of their existence" (1997:3). Ronald Trosper sums up the results of the use of
"folk biology" to define Indian identity: "Rights to land and services originally based

upon treaty commitments depend in fact upon stereotypes” (1976:257)
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The federal government's interest in defining "Indian" was to reduce the number
of people with whom it maintains a political and financial relationship. The definition of
"Indian" has eroded tribes' ability to exercise their full sovereignty over the matter of
membership. And the definition has created deep divisions among Indian people which
also hampers the ability of tribes to assert their sovereignty.

Many tribes are recognizing that the legacy of blood-quantum based definitions of
"Indian" are causing divisions among their members and might eventually lead to the
disappearance of their community as the number of people who meet the standards
slowly diminishes. Tribes are beginning, despite the obstacles of federal [ndian law,
limited resources, and diminished tribal sovereignty, to ensure the political and cultural
survival of their communities by moving away from reliance on a quantified definition of
"Indian” and including more descendants of their tribal members in the tribe.

This paper examines the history of government oversight of tribal membership
and Indian identity as well as the responses and challenges faced by tribal communities

and people to the legislation of their identity.
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CHAPTER ONE;
Colonialism, Assimilation, and Federal Policy

Albert Memmi

In The Colonizer and the Colonized, Albert Memmi identifies two characteristics
crucial to colonialism. He makes clear that the ultimate goal of colonization is profit for
the colonizer. The second trait of colonialism is the belief in the inherent inferiority of
the colonized. The superiority of the colonizer justifies the oppression and economic
exploitation of the colonized.

The colonial enterprise relies on the labor of the colonized and the natural
resources of the colony. However, in order to maintain levels of production, the
colonized must remain in a subordinate position to the colonizer. The colonies and
individual colonizers benefit financially from keeping the colonized economically,
politically, and socially beneath them. The colonized are cheap labor and there is a large
pool (Memmi p.8). Memmi describes the dynamic: "the more freely [the colonizer]
breathes, the more the colonized are choked (ibid p.8). The more money and power the
colonizer desires, the more he must oppress the colonized to achieve his goal.

However, there must be some reason why the colonizer feels free to rein the
colonized's labor and the colony's resources. Why can these people and this place be
made to work for the exclusive benefit of a foreign power and foreign peoples? The
colonizer answers that it is because of the colonized's inherent inferiority. "This place,
the people here, the customs of this country are always inferior - by virtue of an
inevitable and pre-established order” (ibid p.68). Comparisons are made between the
motherland and the colony and the colonizer and colonized which always favor the
colonizer.

[n order to maintain the hierarchical structure, the colonizer will always stress the

characteristics which demonstrate his imagined superiority over the colonized, creating
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an imaginary gap between him and the colonized (ibid p.71). The gap between the
colonizer and the colonized is all the colonizer needs to prove that he is naturally
superior to the colonized and rightfully dominates him. What would the colonized do
without the guiding hands of the colonized to employ him, to teach him proper hygiene,
to educate him in the European ways? The reasoning is that the colonized would be
absolutely lost without the colonizer, who brings civilization to the colony.

[t is because of the necessity of the "gap" to the success of colonialism that
Memmi contends that the relationship between the colonizer and the colonized has no
place for assimilation. Were the colonized able to elevate themselves to the level of the
colonizer, the justification for their exploitation would disappear and the entire colonial
enterprise would collapse. The colonial enterprise is a self-fulfilling prophesy wherein
the colonized is labelled as inferior, treated as inferior, and because of inferior
opportunities for education and economic development becomes inferior in those areas
the colonizer considered most important: economic development, political power,
education, and social standing.

Were the "natural” gap between the colonizer and colonized ever to be bridged,
the justification for domination of the colonized would disappear - the colonized would
prove that he is not genetically inferior to the colonizer, but can be an equal. "[The
colonizer] cannot allow such an equation - it would destroy the principle of his
privileges" (Memmi p.69).

The United States and Memmi's definition of colonialism

[n the U.S., the colonizer appears to have deviated from Memmi's structure. It
has been a long-standing policy of the government to assimilate Indian people and bring
them into the fold of mainstream society. Upon closer examination of the assimilation

movement and by placing it in the context of other policy periods such as the [RA and
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Termination, the altruistic motives of the government and reformers become more
difficult to discern through the accounting of the land and resources gained by the
government.

The U.S. used its policies of assimilation to achieve the same goals as the French
government in Algeria, it just went about achieving them in a different way. The United
States government used assimilation strategically to further its profit motive. There
certainly were people both in government and in the public who believed that the best
interests of Indian people were served through civilization and assimilation. It is crucial,
however, to examine the ways in which assimilation was attempted and the ultimate
outcome of the assimilation movement. That outcome, for Indian communities, meant a
devastating loss of land and a considerable amount of their ability to function as
sovereign independent nations. By examining the impact of the assimilation movement
on [ndian communities, it becomes clear that the United States government stood to gain
an immense amount of land, resources, and power by pursuing a policy of assimilation of
Indian people.

Assimilation was used by the government as a tool for accomplishing its ultimate
goal: (the ultimate goal of all colonial powers) economic gain. Attempts to assimilate
[ndian people always lead to the same conclusion by the dominant society - that the
Indian could not be civilized or be fully incorporated into mainstream society. The lack
of progress the Indian people showed in adopting the "arts of civilization" was used as
evidence of their inherent inferiority and as justification for their classification as wards
of the government who were unable to chart their own future. Hoxie has divided the
assimilation movement into two phases. The first phase, as he explains it, was
characterized by a belief among politicians and reformers that complete assimilation of

indian people into the mainstream was possible and desirable. In the second phase,
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which began around 1880, the attitudes shifted: Indian people were no longer considered
capable of fully assimilating and so the expectations were lowered and the goal became
to assimilate Indian people, not fully into the mainstream, but for a position on the
fringes of American society (Hoxie [984:xii). Although Hoxie does not question why the
government was interested in assimilating [ndians, beyond the rhetoric of good
intentions, his model is instructive of the prevailing attitudes of politicians and reformers
during the assimilation movement.

Hoxie's two phases can also be linked to several factors: Americans finally
outnumbering and out-powering tribes (they no longer needed equalizing diplomatic
relations) and the earnest attempts to settle lands beyond the Mississippi - which would
require the opening of large tracts of Indian lands.

Assimilation, as a stated policy, began with the reservation system in which
Indian lands were reduced to encourage farming. The actual result was dependency of
the tribes on government annuities and rations. The state of dependency of the tribes was
seen as a widening of the gap between Indians and Americans by policy-makers.
Allotment was the next step in assimilation. Allotment decimated tribal land bases in a
further attempt to create farmers and individual land owners.

The government and other Americans benefited extensively from the newly
acquired lands. Assimilation was the method used to obtain those lands. As the record
shows, Indian people did not join mainstream society en masse. Rather assimilation was
a strategy to maintain the "gap" and for the United States to benefit financially.

The theory of assimilation, therefore, was used by the United States government
to widen the gap between the colonizer and the colonized and to gain more control over
Indian peoples and their lands which supported the profit motive of the colonial

enterprise.
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Reservations - The Ideal

With settlers pouring into the country, the U.S. government began to look beyond
its initial borders for land as well as increased political power through larger land base.
Treaties had been the method of dealing with the Indian nations since contact. Treaties
originally provided the settlers with protection from the tribes who numerically,
technologically, and tactically overpowered them.

Through treaties, reservations were established for [ndian nations. Initially
reservations were billed as a protected environment where tribes could pursue their
traditional activities and govern themselves without the intrusion of white settlers. As
demands for land grew greater, and the amount of land the American people were willing
to set aside for a people they now numerically and technologically over powered grew
smaller, the definitions of reservations changed dramatically. "Treaties negotiated with
tribes when they held power to devastate the frontier seemed less compelling to whites
when the Indians had lost the power to exact bloody sanctions for white non-compliance”
(Washburn 1975: 5).

The size of reservations were reduced through new treaties and the function of
reservations, according to the government, also changed. Reservations could be used to
aid assimilation efforts by encouraging settlement and farming. Commissioner of Indian
Affairs Medill wrote in 1848 that the policy had already begun to "colonize our Indian
tribes beyond the reach . . of our white population; confining each within a small district
of country, so that, as the game decreases and becomes scarce, the adults will gradually
be compelled to resort to agriculture . . . ." (ARCIA 1848: 386).

A second function of reduced reservations was that [ndian land holdings were

reduced and white settlers were able to increase their lands and their economic potential.
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The dual purpose of the reservations reflected their acceptance by two different
factions of politicians and reformiers. To the humanitarian elements, those concerned
with the welfare of the Indian people, reservations would provide time for Indian people
to become civilized away from the influence of settlers. For the expansionists, confining

Indian to reservations meant more land for new settlers (Hoxie 1984:2).

Reservations - The Reality

[ndians were confined to reservations which were supposed to be protected from
white incursion so as to allow for gradual assimilation. However, pressure on western
lands, especially with the addition of Texas, Oregon, and California as states in the
[840s, left Indian lands vulnerable and the government found itself unable or unwilling
to protect the boundaries of reservations. Rather than uphold the original treaties, the
government signed new treaties promising better protection for [ndian lands if they
would just give upa little more land to the settlers.

One of the best known examples of boundary pressure leading to reduced lands
was when gold was discovered in the Black Hills in 1874 on Sioux treaty lands. The
government eventually acquired the lands by the much-disputed 1876 Sioux treaty in
which the Black Hills were ceded by the Sioux. The controversy over the treaty stems
from a clause in the 1868 Fort Laramie Treaty which ensures that no more lands cessions
would take place without the approval of three-fourths of the adult male Sioux people.
The 1876 treaty was signed only by the chiefs and headmen of the tribes involved.

As reservations grew smaller, the opportunity to pursue a hunting existence
disappeared. Those concerned with the welfare of Indian people recognized a perfect
opportunity to encourage the "arts of civilization". However, the realities of the

reservation were different than the stated goals. The lands were not necessarily suitable
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for farming nor did the people necessarily want to farm. Several factors contributed to
the lack of success the imposition of farming had on the tribes. The Sioux provide an
excellent example of the hurdles faced by Indian people being forced to radically change
their patterns of existence. The lands set aside for the Sioux people in the Dakotas was
not suitable for farming nor was the climate appropriate. "The more fields the Sioux
planted, the greater the harvest for grasshoppers to eat or drought to wither. Even the
experienced white farmers lost their crops to the harsh Dakota conditions. They moved
away. The Sioux could not" (Lazarus 1990: 63).

The extermination of the buffalo herds was also a factor in the apparent failure of
the reservation policy. Prucha states that by 1883 nearly all of the buffalo herds were
gone (1984:180), killed to make way for railroads and new settlers. The death of the
buffalo was disastrous for people who had relied upon them as a source of food and other
materials for survival. However, for policy-makers, the buffalo represented an obstacle
to the eventual civilization of the Indians. In 1874 Secretary of the Interior Delano stated
that "[t]he buffalo are disappearing rapidly, but not faster than I desire. I regard the
destruction ot such game as facilitating the policy of the Government, of destroying [the
Indians'] hunting habits, coercing them on reservation, and compelling them to begin to
adopt the habits of civilization" (in Prucha 1984:180). The initial affect of the
disappearance of the herds was to make Indians in the west dependant on the rations and
annuities provided by the government. Reformers and policy makers hoped that the
dependency would eventually convince the Indian people to begin farming. The reality
of situation was that, although some tribes or individual Indians did begin farming, many
did not and remained dependent on the government annuities. Dependency was used by

the government as a demonstration of the inherent superiority of American society and as
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justification for imposing more controlling policies on the Indians, who were no longer to
be considered sovereign and independent, but wards and dependents of the government.

The attitude of the government towards the disbursement of annuities to the
increasingly dependent Indian people is reflected by the Board of Indian Commissioners
report of 1869 which stated that "annuities encourage idleness and vice." Reliance was
used as a weapon against the tribes to prove their inferiority to whites and their inability
to care for or govern themselves.

The political reaction to the dependent condition of many tribes was to change the
nature of the relationship between the colonizer and the colonized. Treaties had once
demonstrated the equality of the two peoples and recognized the sovereignty of Indian
tribes. The reservation system and assimilationist policies made tribes largely dependent
on the federal government, which politicians took as a demonstration of the end of tribal
sovereignty and independence. At the root of the relationship recognizing equality and
sovereignty were treaties. Politicians and reformers began to advocate for the end of the
treaty system.

The Board of Indian Commissioners called for the end of the treaty system in
their first report (Prucha 1984:164). Ely Parker, Commissioner of [ndian Affairs from
1869 to 1871, himself a Seneca, believed that [ndians had become wards of the
government without sovereign title to the lands. "It is time," he said, "that this idea [of
tribal independence] should be dispelled, and the government cease the cruel farce of

thus dealing with its helpless and ignorant wards" (ARCIA 1869:448).

The End of Treaty-making
The sttuation on the reservations was so obviously bad that the government
recognized new steps were needed. By confining [ndians to the reservations, sometimes

with military force, the government had created a people dependent on the rations and
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annuities handed out by the government. The dependency created by the government

was used by politicians to "widen the gap", to use Memmi's words, between Indian and
Americans. Dependency on the United States was construed as a sign of inferiority - a
people incapable of either assimilating or maintaining their old customs.

The political reaction to the popular notion of tribes as dependent peoples was an
official end to the process by which the United States recognized tribal sovereignty and
independence - treaty-making. Prucha summarizes and effectively captures the attitude
of the politicians towards the treaty-making process through his own words and beliefs.
"[Fjrom the early nineteenth century on, perceptive men had seen the incongruity of
treating the Indian tribes as equals, and as demands for reform in Indian affairs grew
during and immediately after the Civil War, the treaty system came under increasing
scrutiny” (Prucha 1984:164).

Although some politicians believed that the treaty system, which recognized
[ndian tribes as sovereign and independent, was a "farce” (ARCIA 1869: 448), several
others eloquently defended the necessity of honoring those treaties already ratified. The
defenders of treaty agreements advanced several reasons why the United States needed to
assure the recognition of older treaties, even if the treaty-making system was to be halted.
First, costly Indian wars could result from a sudden end of appropriations guaranteed
under previous treaties. Other arguments were less practically based, but spoke to the
sanctity of treaties. Abrogation of treaties would break the word of the country. As well,
politicians cited Supreme Court cases in which the sovereignty of tribes and the
importance of the treaty relationship were confirmed, such as Worcester v. Georgia ( in
Prucha 1994:289-310).

The disagreement over the past and current status of Indian tribes in relation to a

treaty relationship came to a head during a power struggle between the House and



Senate. The eventual compromise was to end treaty-making but continue to recognize
the validity of previvusly signed treaties. The legislation announcing the end of treaty-
making was attached to the bottom of the Indian appropriation bill of 1871. Even while
it acknowledged the sanctity of previous treaties, the amendment reflected the new
attitude of the federal government towards tribes - that they had become dependent and
were no longer sovereign nations. The Act stated that "hereafter no Indian nation or tribe
. . . shall be acknowledged or recognized as an independent nation, tribe, or power . . ."
(16 Stat. 544,566 (1871). The United States government, who had orchestrated the
demise of [ndian communities’ ability to be self-determining, now imposed its definition

of dependency upon the tribes.

The Major Crimes Act

Two Supreme Court cases also demonstrate the growing opinion of Americans
that Indian people were uncivilized, incapable of taking care of their own affairs in the
way American society determined was appropriate, and therefore required the institution
of American laws upon them. The case of Crow Dog, who killed fellow Sioux, Spotted
Tail, was decided in favor of Crow Dog based on a ruling that the United States had
never expressly take away jurisdiction of tribes over their own members (£x Parte Crow
Dog 109 U.S. 556).

The murder of Spotted Tail had been dealt with in the customary Sioux manner
which required Crow Dog to compensate the family of Spotted Tail for their loss.
Reformers were outraged that the murder of Spotted Tail had, in their opinion, gone
unpunished. The result was the imposition of the Major Crimes Act in 1883 which gave
the United States jurisdiction over cases in Indian country involving seven major crimes.

American politicians and citizens reacted to what they considered an uncivilized

tradition of providing compensation rather than punishment in murder cases. Imposition
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of the Major Crimes Act was a demonstration of the recognition of the gap between the
civilization of the colonizer and the savagery of the colonized, already proven by the
failed attempt at farming and settling.

Three years later, in 1886, another case asserted further control of the U.S.
government over [ndian tribes. U.S. v. Kaguma challenged the Major Crimes Act stating
that it was outside of Congressional powers to assert jurisdiction over Indian tribes. The
decision in U.S. v. Kagama states that Indian tribes are wards of the government, they are
dependent on the United States, and that they need the protection of the government.
The case affirms the belief that Indian tribes were inferior to the government of the
United States, that their inferiority is inherent (United States had ultimate title to Indian
lands, based on the doctrine of discovery), and that they were not able to control their
own affairs. In contrast, the United States was a civilized nation who took the crime of

murder seriously, and was so far evolved as to know what was best for another race of

people.

Education and assimilation

The education policies of the assimilationists provide excellent examples of the
use of strategic assimilation by the government. Education was to be the cornerstone of
assimilation policies. However, the realities of schooling under government control are
that the curriculum was inadequate, funding was poor, and the content was often
blatantly racist.

Tsianina Lomawaima has extensively documented the curriculum, policies,
discipline, and student experiences at Chilocco Indian School, an Indian boarding school,

in the 1920s and 1930s. The period of her study corresponds to Hoxie's second phase of



assimilation - in which expectations of the extent to which Indian people were to
become a part of mainstream society had lowered.

The emphasis in Indian schools, beginning when the government took them over
from the missionaries in the 1880s, was on vocational education (Lomawaima 1993: 3).
"Government schools were responsible for preparing Indians for the independence
envisioned in the Dawes Act" (ibid 3). The manner in which schools were to prepare
students turned out to focus on instructions for a specific place in American society.
Educators had preconceived notions about the capabilities and needs of Indian students.
Despite the growing industrialization and urbanization of the rest of the country,
education in Indian schools focused on the small-scale craftsmanship more suited to rural
life (ibid p.65). "The idea of an 'appropriate’ education for Indian fit educator's
preconceived notions of racial minorities' 'appropriate’ place in American society, as
manual laborers supporting America's agrarian economic sector” (ibid p.66).

To facilitate this form of education, students in boarding school spent half the day
in academic classes and half the day on work details, learning a trade for boys or
domesticity training for the girls. Lomawaima ties the educational system developed by
the assimilationists to the government's ultimate goal of altering Indian peoples’
relationship to the land. The allotment policy, that Wunder identifies as a direct attack
on tribal sovereignty, did so by breaking up communal lands and dissolving tribal identity
in order to create new citizens (ibid p.68; Wunder 1994:31). These new citizens, living
on their new individual homesteads, required people who knew how to run a "proper”
home. Especially for girls and women, according to Lomawaima. the goal of education
was to create homemakers who could maintain a “civilized’ home (Lomawaima 1993:86).

Education for Indian children tended to focus on vocational instruction to prepare

students for lives as maids, cooks, and laborers in the homes of white women (ibid p.81).



Schooling for most Indian children prepared them only to enter "white" society on the

very bottom rung - not as equals to those in power.

Allotment - The next step towards civilization

Within a few years of Commissioner Medill's analysis of the benefits of
reservations, Commissioner Mix was critiquing the entire realm of Indian policy and
finding serious faults. He identified three errors which he believed had marked Indian
policy from its inception: 1. the removal of Indians from place to place which did not
allow them to acquire knowledge of individual property 2. assignment of too great a
country to the Indians 3. allowance of large sums of money. Mix advocated allotment as
a solution. "It is, in fact, the only course compatible with the obligations of justice and
humanity . . ." (ARCIA 1858).

The various theories in support of allotment all converged in the period between
the end of treaty-making and the passage of the Dawes Act in 1887. The reactions to the
apparent failure of the reservation system all called for the dissolution of reservations in
favor of individual land ownership. In this area, all political interests could be served:
those of religious reformers, politicians, and expansionists. Allotment would, it was
believed, further the civilization of Indian people, reduce government expenditures, and
open new lands for white settlers. Unfortunately, given the outcome of the allotment
period, it is difficult to argue that the interests of I[ndian people and tribes in general
were equaily well-served.

The theory that personal property was a mark of civilization was used as early as
the Pilgrims initial presence in the New World. Praying Indians were expected to settle
on their own plot of land and farm (Deloria 1984:8). The tactic continued in the removal
era when tribes were offered individual title to a piece of land in their customary area or

communal space in [ndian territory (ibid 8). The scientific community, in the form of



anthropologists such as Lewis Henry Morgan and John Wesley Powell, advanced
explanations which demonstrated that private ownership of property was the principal
instrument of a society's advancement (Hoxie 1984:19). By placing all the world's
societies on an evolutionary scale, anthropologists were able to show that a crucial step
towards civilization was to divide up land to be owned individually.

Religious reformers, such as the Indian Rights Association, found they could
support the scientific theories. The reformers strongly advocated individualization as a
step towards civilization and salvation. The goal of reformers, according to Prucha, was
to end tribal jurisdiction by breaking up tribal ownership of land, thus allowing Indians to
come fully under the civilizing influence of American law and citizenship.

In order to impress upon Indians the importance of the Protestant work-ethic -
which was the basis of individual salvation, Indians would have to own their own lands
and be free of government support. "Annuities to the tribes and rations to subsist the
Indians were imposing blocks that prevented realization of the ideal; until these were
abolished and the Indians made to labor to support themselves and their families, there
would be no solution to the Indian problem" (Prucha 1984:205).

Reformers had also been moved by the speaking tour of Standing Bear and Bright
Eyes in 1879-80. From the experiences of the Ponca tribe reformers developed the idea
that Indians need "equal rights." The reformers' definition of "equal rights," as explained
above, was individualization of land holdings which would dissolve the tribal
government and jurisdiction and bring Indians under the control of federal laws and
government.

The reformers and scientists' insistence on allotment as the key to civilization fit
well into the federal government's vision for the future of the country. Undoubtedly,

allotting lands to Indians would open up huge tracts of lands for settlers. The



government's plan to use money from the sale of "surplus” [ndian land to pay treaty
annuities, instead of government appropriations, would significantly reduce the amount
of money the government spent on tribal annuities and rations (Hoxie 1984: 58&60).
Hoxie adds that a stated goal of assimilation of Indians, as opposed to extermination,
"would demonstrate the United States’ virtue and wisdom" in the international realm (ibid
p.29).

Through his use of newspaper editorials, Hoxie has compiled a snapshot of public
opinion during the assimilation and allotment period. Despite the public sympathy for
the plight of the Indians, as demonstrated by the popularity of Standing Bear in the east,
the general public showed little interest in delaying westward expansion (ibid p. 14).
Public interest lay in finding methods to reduce Indian land holdings in order to allow for
white settlers who would make better use of the lands.

Waunder attributes the change in policy (from reservations to allotment) to the
nature of treaties. "Treaties," he says, "recognized sovereignty, so those who wanted to
eclipse sovereignty attacked the basis of the treaty - the land and the culture of the
people” (Wunder 1994:18).

Wunder points out that, despite the end of treaty-making in 1871, old treaties
were still to be honored by the federal government. However, those treaties guaranteed
tribal sovereignty and a certain amount of land and land-use to tribes. Wunder frames
the end of reservations and the allotment period as another way in which the federal
government could weaken the power of treaties. He hypothesizes that by dismembering
Indian homelands, the government was attempting to dismember the root of tribal
sovereignty - a land base (ibid p.31). Certainly, allotment did diminish the amount of
sovereignty a tribe was able to assert over a given area of land and a given community of

people. The outcome for the United States government and white settlers was an



increase in the amount of land available for settlement, facilitated by a weakening of
tribes' abilities to assert their sovereignty.

The General Allotment Act of 1887 provided 160 acres of land to each family
head, 80 to each single person over 18 or orphan under 18, and 40 acres to each single
person under 18. A 25 year trust period was put on the land ensuring that, unless an
Indian was ruled "competent” his land would be ineligible for sale for 25 years. Any
"surplus” land leftover after each allotment had been made would be sold to white
settlers. Believers in allotment thought they were protecting the Indian's land holdings.
Allotment just happened to also be in the best interest of the whites; "setting the Indian
on his own feet would relieve the Government of great expense," (Hearings on H.R.

7902) not to mention the millions of acres of land which became available to settlers.

The Dawes Act also provided that an Indian person who received an allotment
would become a citizen of the United States once the 25 year trust period ended on their
land. The extension of citizenship no doubt aided a number of Indian people who
became land-owners, and were able to take part in mainstream society as full
participants. However the act of individualizing Indian communities, which was the goal
of allotment (if one follows the logic of a purely assimilationist agenda), is what
weakened tribal or collective rights.

The actions which benefit individuals the most may be the same ones which
weaken the rights of the community as a whole. For example, the application of United
States laws to reservations may help individuals by protecting their constitutional and
human rights. The application of those laws, however, cut away at the ability of the tribe

to assert its jurisdiction and sovereignty.



fribal Rolls

The Dawes Act created lists of tribal members who were entitled to receive
allotments. The lists, called tribal rolls, listed the names and degree of [ndian blood of
all members at the time of allotment. The rolls were used to determine heirship of lands.
These same rolls were later used, and continue to be used, to determine rights to tribal

membership under the Indian Reorganization Act.

Allotment - The Reality

Inherent in the allotment process were several problems which lead to its failure
as a civilizing tool but its success as a method to reduce Indian land holdings. Through
the allotment process tribes lost 90 million acres of land. Some evaluations by scholars
of the remaining lands estimate that half of the 48 million remaining acres were desert
(Wunder 1994: 33).

The entire emphasis of allotment was on farming. Allotments were not large
enough for ranching and certainly not large enough for hunting. However, many of the
lands were not suitable for agriculture. Appropriations for farming education and
utensils were also inadequate. [n 1888 expenditures on farming education for allotees
equalled $10 per allotment (Deloria 1983: 10).

Many more acres of Indian land were lost to theft and graft by "entrepreneurs”
who saw an opportunity to buy Indian lands cheaply from uninformed recent allotees.
Angie Debo documented the impact of allotment on the Five Civilized Tribes. She
recounts stories such as illegal guardianship, kidnapping, marriage to minors, and many
other acts of dishonesty and greed used by whites to acquire Indian lands and resource
rights.

No provision was made in the original Dawes Aci fur leasing of Indian allotments

- the focus was on making Indians themselves into farmers, not the white settlers around



them who wanted to lease the lands. However, a later bill allowed for leasing to alleviate
the stress of those incapable of farming due to age or infirmity. Leasing, while aiding
some people and providing a decent income for some, also created more opportunities
for bad business deals. A fairly common tactic, according to Debo, was the substitution
of a deed for a lease which was signed by the unsuspecting Indian allotee, who then lost
the land to a speculator or settler.

Another problem created by the allotment policy was the effect of the 25 year
trust period, intended to ensure that Indian lands would not be alienated immediately
after allotment. The 25 year trust period exempted Indians from paying taxes on their
lands, prompting many states to refuse to accept any responsibility for upkeep of Indian
communities, so schools and roads used by Indian people suffered.

Parallel to the allotment movement was the movement to make Indian citizens of
the United States. Politicians and reformers had decided that simply owning property
and becoming farmers would not be enough to civilize Indians entirely. In 1871 the
Board of Indian Commissioners write: "A serious detriment to the progress of the
partiaily civilized Indians is found in the fact that they are not brought under the
domination of law, so far as regards crimes committed against each other” (in Prucha
1984: 229). The Major Crimes Act of 1883 succeeded in giving the government more
control over crimes on Indian reservations. The Dawes Act contained provisions
extending citizenship to Indians who received an allotment once the trust period had
expired. As discussed above, citizenship was beneficial for some Indian people. A
drawback to citizenship was that, although it extended rights and benefits, the release of
[ndian lands from protection made them much easier targets for those interested in
buying or stealing the land. Debo comments that despite the flaws of federal protection,

"the ones who desired the Indians' property were invariably the loudest in their demand



that the Government should cease its oppressive control of free American citizens"
(1940: 201-202).

In 1928 the deficiencies of assimilation policies were outlined by the Meriam
report. "The work of the government directed toward the education and advancement of
the Indian himself . . . is largely ineffective. The chief explanation . . . lies in the fact that
the government has not appropriated enough funds to permit the Indian Service to

employ an adequate personnel properly qualified for the task before it" (Meriam 1928)

Lone Wolf

Another ruling detrimental to Indian sovereignty followed a few years after
Allotment. Lone Wolf'v. Hitchcock was a case brought by the Comanche people against
the government based on the abrogation of treaty agreements which lead to the allotment
of their lands. The decision in the case was that Congress could abrogate treaties
whenever it felt that doing so would be in the "best interests" of the Indians. Issues raised
in the decision were that treaties gave too much land to Indian people and that they were
too imprecise to enable strict enforcement.

Treaties had been the original documents which recognized the equality between
Indian tribes and the European new comers. By 1903, the United States government had
decided that, given the now "dependent” status of Indian tribes, treaties were no longer
valid. The agreements which had, at one time, ensured the equality of the two consenting
parties were now abrogated as a demonstration of the inferiority of one party. The gap
between colonizer and colonized widened again as the colonizer unilaterally declared
that the colonized were no longer to be recognized as possessing inherent political

autonomy. [ndian tribes were no longer worthy of being considered a political equal to



the colonizer's government. The federal government, based on the Lorne Wolf decision

could determine for itself what rights Indian tribes would possess.

The assimilation movement was supported by a number of different interests who
stood to gain a variety of things by civilizing and acculturating Indian people. Reformers
were apparently committed to the cause of raising Indians up o the level of American
civilization. Politicians and expansionists, sometimes one in the same, may also have
had some interest in the paternalistic form of assimilation advocated by reformers. But
the historical record of their actions and of the outcome of assimilation policies
demonstrates a deep-seated interest in obtaining the land and resources previously held
by Indian tribes. They were able to use assimilation strategically; first to create
dependency among the tribes on the federal government, then, when tribal dependency
became expensive for the government, to use that dependency to justify further extension
of United States law over tribes and the denial of tribal rights as sovereign nations.
Through policies such as Allotment and decisions such as Lone Wolf, the federal
government was able to take control of tribal lands and resources and put them into the

hands of white settlers who were considered to be more capable of proper use of the land.
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CHAPTER TWO:
Reforms and a New Approach

Reform and the Meriam Report

Despite the goal of the Dawes Act to make Indians self-sufficient, individualistic
farmers the ideal was not reached on a large scale. Dependence on government annuities
did not end when Indians became owners of their own property. The loss of millions of
acres of land destroyed the economic base of tribal societies before any other structures,
such as a farming economy, could take its place (Meriam 1928:6).

Allotment under the Dawes Act cost Indian communities 90 million acres of land.
After allotment Indian people continued to lose land when the trust patents were lifted on
the allotments. Between 19135 and 1920 the federal "competency commission” which was
intended to release those Indians capable of managing their own affairs from federal
supervision, issued 20,000 patents to Indians of less than one-half Indian blood, a
commonly applied test of competency (Taylor 1980:5). The National Resources Board
estimated that one half of all Indian allotments had been released in fee patent between
1900 and 1934 (in Taylor 1980:6).

Many allotments were lost through sale or leasing. The heirship rules were such
that it was often easier for heirs to sell or lease the allotment they inherited rather than try
to divide it between multiple heirs. The National Resources Board estimated that 70% of
heirship lands were leased and 23% lay idle, leaving only 7% to be actually used by
Indians (in Taylor 1980:7) As well, many allotments were lost when they were released
from trust status but the owner was unable to pay the taxes then expected of a land owner
- the lands were seized or sold to pay the taxes.

The results of the loss of lands were incredible poverty, high death and infant

mortality rates, and epidemics of tuberculosis and trachoma. The 1928 survey of Indian
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conditions by the Brookings Institute found a huge gap between the ideals of the
assimilation and allotment movements and the actual conditions of Indian people in the
early 20th century.

The survey conducted by Lewis Meriam and the Brookings Institute entitled The
Problem of Indian Administration was the result of intense agitation by a new wave of
reformers such as John Collier who actively lobbied against the assimilationist policies of
the federal government. The survey was commissioned by Secretary of the Interior
Hubert Work. Lewis Meriam's staff of surveyors spent seven months visiting 95
reservations and off-reservation [ndian communities.

Despite its beginnings as a reaction against assimilationist policies, the Meriam
Report, as it is commonly called, is largely assimilationist in tone and attitude. The staff
identified, as the goal of the report and its suggestions, that "the object of work with or
for the Indians is to fit them either to merge into the social and economic life of the
prevailing civilization as developed by the whites or to live in the presence of that
civilization at least in accordance with a minimum standard of health and decency"
(Meriam 1928:86). This theme, of raising [ndians to a certain standard without tull
incorporation runs through both the assimilation period and the next policy period, the
[ndian Reorganization Act. The government used this tactic of strategic assimilation to
divest Indians of their lands and resources and to maintain control over those resources
still in the hands of Indian people.

The findings of the report illustrate clearly that the assimilationist policies of the
federal government were not benefiting Indian people in the way the government
planned. However, the staff still present assimilation as the ultimate goal of the
government for Indians. Although the report goes on to say that Indians who do not

immediately wish to assimilate should not be forced to do so, the suggestions of the staff
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reflect an interest in continuing the assimilationist agenda, but spending more money to

plan and execute the policies properly.

Findings of the Meriam Report

In the communities visited the surveyors found extreme poverty, high death and
infant mortality rates, overcrowded housing, poor diets, and high rates of tuberculosis
and trachoma (Meriam 1928:3-4). They also realized that most people were not farming
but were living on money from leases and annuities, which did not provide an adequate
living (ibid p.4-5). The lands on which allotees were living were often poor either
because assigned were of low quality lands or had been lost to leasing or purchase. The
staff also identified the remote location of many communities as a hindrance to wage-
earning jobs (ibid p.5-6).

The survey staff identified a number of reasons why the allotment and
assimilation policies of the government had failed to produce self-sufficient,
independent, farmers as was hoped. Allotment, they said, destroyed the economic base
ot the tribal economy betore there were other structures to take its place (ibid p.6). They
also blamed annuities, leasing, and per capita payments for "pauperizing” Indians
because they were able to obtain money without having to work, which did not teach
[ndians the value of work (ibid p.7).

The most stinging explanation for the failure of assimilation policies was that the
government simply had not put enough money into the programs. The amount of money
allocated to boarding schools and the Indian service, in particular, did not allow for the
hiring of high quality staff. Boarding schools were attempting to feed children on eleven

cents per day and had to rely heavily on the work of the students just to survive (ibid

p-11).



The report made several recommendations for necessary changes to the [ndian
service. The Bureau of Indian Affairs should act as an educational institution to help
Indians learn about life in mainstream society as well as educate white communities so as
to facilitate the entrance of Indians into the mainstream. More money was needed to
assure quality programs and staff. Both vocational and academic education needed to be
improved so that students were prepared for life outside of their communities. On the
subject of continued guardianship, the staff agreed that guardianship and citizenship were
not incompatible and that Indians should remain as wards until they were competent to
manage their affairs successfully. The report also recommended that taxes not be applied
to Indians released from guardianship until they had been educated about the benefits of

the tax system and were able to pay (ibid p.21-35).

John Collier

Collier continued to agitate for more change, even after the publication of the
Meriam report, which he believed was still too moderate. In partial response the Senate
launched its own investigation lasting from 1928 to 1943. When Franklin Roosevelt took
office he appointed Harold L. Ickes as Secretary of the Interior. Ickes, although he
admitted that Collier's personality was at times difficult, believed Collier to be an
"advocate of the Indians" and appointed him as Commissioner of Indian Affairs in 1933
(Prucha 1984:317-318).

Collier had been involved with educational work through his contacts with
immigrant communities in the eastern cities and had been introduced to Indian cultures
while in Taos, New Mexico, near the Pueblo communities. He developed a very clear
vision of what he believed would be the solution to the Indian problem. His approach

was, In many way, vastly different than his predecessors. He envisioned a return to
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[ndian culture and community life rather than assimilation into mainstream society as the
best way to save Indian communities. His overall vision has often been described as a
"Red Atlantis" - a rebirth of Indian cultures and communities under the jurisdiction of
tribal governments.

Collier summarized his goals for Indian affairs as: regeneration of Indian societies
and cultures, returning status responsibility and power to [ndian societies, returning land
to tribal ownership, cultural and religious freedom for Indians, extension of responsible
democracy to tribes, and to use research as a tool of action (in Prucha 1984:317-318). In
his 1933 Report of the Commissioner of Indian Affairs, Collier narrowed his goals and

related them to the destructive allotment system.

[f we can relieve the [ndian of the unrealistic and fatal allotment system,

if we can provide him with land and the means to work the land; if, through
group organization and tribal incorporation, we can give him a real

share in the management of his own affairs, he can develop normally in

his own natural environment. (quoted in ARCIA 1934:78)

The continual references to development and democracy, even while envisioning
tribal self-government, gives some clues as to the conflicted purposes of Collier's plan.
Was he more concerned with returning power to the tribes, or tribal economic
development based on a western model? How could the continuation of an
assimilationist agenda on the one hand, be reconciled with tribal self-government on the
other? As the legislative history of the [RA shows, these question were raised in several
debates. The implementation of the act is a testament to the conflict between
development of resources and tribal control as well as who would benefit from each
perspective. There is no easy answer to who the act was created to benefit the most. The

federal government maintained control over tribal resources and created tribal
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governments with whom it was comfortable working. Tribes did regain a significant
anmount of govermning authority, but in a form that was created and overseen by the

colonizer.

The Wheeler-Howard Bill

In 1934 Collier drafted the bill which was to embody his vision of a "Red
Atlantis" in a practical form. The bill was introduced by Senator Wheeler of Montana
and Representative Howard of Nebraska. Collier identified the two major aims of the
bill as "end[ing] the long, painful, futile effort to speed up the normal rate of Indian
assimilation by individualizing tribal land and other capital assets" and "endeavor[ing] to
provide the means, statutory and financial, to repair as faras possible, the incalculable
damage done by the allotment policy and its corollaries" (ARCIA 1934:79).

The original bill was forty-eight pages long and contained four major titles. Title
[ concemed self-government, the right of tribes to incorporated for economic purposes,
and gave tribal governments the right to tax. Title II pertained to education and training
for Indians to take over positions in the Bureau of Indian Aftairs. Title Il repealed the
Dawes General Allotment Act. Title [V provided for the creation of Courts of Indian
Affairs to have jurisdiction over tribal communities. Collier's bill contained provisions
for significant internal self-government for tribes, but maintained the role of the Bureau

in overseeing economic development.

The bill received two major criticisms at the time. One, the effect the bill would
have on the policy of assimilation. Critics feared that the focus on tribal governments
and tribal land-holdings would isolate and segregate Indians making it impossible for

them to become an assimilated part of American society. The second criticism was that
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the bill and its focus on community was "Communistic” (Taylor 1980:22-24). Collier's
answer to the objections was that he was giving Indians a choice to assimilate or retain
tribal ties and be protected in doing so (ibid p.22).

Another objection raised by those familiar with Indian communities, such as
Franz Boas, was that Indians would be reluctant to return their allotments to tribal
ownership and BIA control, especially given the history of maladministration by the
Bureau (Taylor 1980:24).

To answer some of these objections and to gauge Indian response to the bill,
Collier conducted a series of Indian congresses throughout the spring of 1934. The major
concern raised by those attending the congresses was that they would be forced to turn
over their private lands to tribal ownership (Deloria 1984:101-121, Prucha 1984:322).
Missionaries, also in attendance at some meetings, accused Collier of working against
assimilation and trying to turn the clock back 50 years (Deloria 1984: 101-121) Special
concerns were raised among the tribes of the Northwest who wanted provisions made for
those people whose livelihood depended on fishing not farming (ibid). At each meeting
an non-binding poll was taken of the Indian participants and the results were used as
proof of Indian support for the bill. The voting was actually done by members of tribal
councils, not community members which makes the results somewhat problematic
(Deloria 1984:120). Of 92 tribes voting 74 were in favor of the bill and 18 opposed.

Hearings were being conducted by both the House and Senate Committees on
Indian Affairs while Collier conducted his tour. Significantly revised versions of the bill
resulted from the hearings. The changes were so drastic that when Rep. Hastings
attempted to criticize the bill during House debates on May 22 he was reminded by Rep.
Peavy that "all objectionable features of the original bill, H.R. 7902 have been stricken

from the bill . . . . It was so drastically amended that they took out everything but the
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title" (Debate on H.R. 7902: 9268). I[n fact the report submitted by the House Committee
on Indian Affairs recommended passage of the bill with amendments that begin with the
statement "Strike out all after the enacting clause and insert the following:" (House
Report 1804: 1).

The new version struck out the provision for the creation of Indian courts but
made exchanges of private land to tribal land voluntary and provided for referenda to be

held by each tribe to vote on acceptance of the act.

The revised bill was debated in the House on May 28, the Senate June 12, and
again in the House June 15. Some of the details of those debates are discussed below.
The drafts finalized by the House and Senate required some revisions to make them
acceptable to both houses. The final draft was signed into law by President Roosevelt on

June 18,1934,
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CHAPTER THREE:
The Indian Reorganization Act and Tribes

Implementation of the [RA

The Indian Reorganization Act (IRA), according to Collier, was designed to
revive tribal cultures and communities by ending allotment and providing for the political
organization of tribal governments to promote economic well-being. The Act has
resulted in many positive changes to Indian policy and in Indian communities. One
million acres of land were re-acquired by Indian communities through the [RA (Deloria
1984:185). The IRA ended allotment, provided for the conservation and rehabilitation
of land, created a credit fund to support tribal and Indian economic development, and
instituted preferential hiring of Indians in the BIA (Prucha 1984:338). Through tribal
governments tribes have been able to implement economic development schemes, create
tribal courts, and exercise more self-determination within their communities. Vine
Deloria has characterized the [RA as "perhaps the most fundamental and far-reaching
piece of legislation passed by Congress in this century (quoted in Berkey 1976:6).

Several scholars have questioned how extensive the actual powers of tribal
governments are under the [RA. Some of the limits placed on tribal government as well
as the continued oversight by the BIA contained in the Act indicate that the intention of
the IRA was not the type of tribal resurgence Collier presented.

As evidenced by the Meriam report, the government wished to end its financial
support of Indians. The government considered reliance on government money an
impediment to the development of [ndian communities and Indian people. The fact that
much of the money received by tribes was annuities from treaties or that the dependency
was created by government policy did not dissuade policy-makers from looking for ways

to decrease the amount of money being paid to Indians.
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Through the [RA, the government hoped to set up tribal governments that looked
and behaved much in the same way as United States governments and would eventually
become self-sufficient. Creating "American” structures was seen as the only way to
accomplish economic development that would be acceptable to mainstream society. The
IRA attempted to economically and politically assimilate Indian communities into the
United States in order to relieve its financial burden.

Comments made by Senators during the Senate debates June 15,1934 demonstrate
the [RA's ultimate aim - to "encourage" rather than "force" assimilation (Berkey 1976:7).
In his summary of the ultimate goals of the Wheeler-Howard Bill, Rep. Howard
discussed building up Indian land holdings, revesting allotments into tribal lands, making
Indians self-supporting through agriculture and "other rural pursuits" (Debate on H.R.

7902: 11732). He ended his summary by explaining:

This program will pave the way for a real assimilation of the Indians into the
American community on the level of economic independence and political
self-respect . . .. The program of self-support and business and civic
experience in the management of their own affairs, combined with the
program of education will permit increasing numbers of Indians to enter the
white world on a footing of equal competition (ibid p.11732).

By examining the implementation of the IRA and what the BIA maintained
control of, the use of the IRA to further the government's assimilation policies becomes
clear. By assimilating Indian communities and people through economic development,
the federal government hoped to alleviate its financial responsibilities towards Indians.
Acceptance of the Act

The original Collier bill would have applied the new organization strategy to all
tribes without regard for their acceptance of the plan or the appropriateness of the plan to

their community. One of the major changes made before passage of the bill was to
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provide for referenda on acceptance of the [RA. Each tribe would be able to vote on
whether they would come under the act. However, the way in which voting was actually
handled made the results much less "democratic” than the Act may have intended. In
tribal referenda, abstaining votes were counted in favor of the act. Berkey provided
several examples of tribes in which the outcome of the vote was overturned when
abstentions were counted as "yes" votes (1976: 2). The Couer D'Alene tribe's December
12, 1934 vote was 78 against the act and 76 in favor. Forty-nine eligible voters did not
vote but were counted as being in favor of the act (ibid p.2). The results of the election
were then interpreted as 78 to 125.

A much higher percentage of Indians voted in the referenda than Americans in
national elections. John Collier reported a 62% voter turnout in the IRA referenda
compared to a 52% turnout for non-Indians (ARCIA 1935:115; Taylor 1980:59). Taylor
attempts to use these statistics to refute claims that the referenda were unfair because a
sector of the population, in his example, full-blood Sioux, did not vote. He argues that if
boycotting of the vote was taking place, a turnout of 62% demonstrates that the protests
were not very etfective (Taylor 1980:59)

Those people who chose not to vote in the referenda did not know that their votes
would be counted as acceptance. Some may not have voted out of disinterest or
disinformation. However, some did not vote out of a conscientious objection to the act.
The voter turnout may well have been much higher had the people been fully informed
about the process.

The results after the year of referenda were that 263 tribes voted, 73 excluded
themselves from the act and 172 tribes accepted the act’s provisions (ARCIA 1935:115).
In 1935 the act was amended to change the automatic acceptance of abstentions, however

the change came too late for the majority of tribes (Berkey 1976: 3).



Constitutions and Tribal Powers

A concern raised by scholars about the implementation of the IRA is the
formulation of tribal constitutions. The development of the constitutions is tied to the
extent to which IRA tribal governments were designed to mirror mainstream "white"
governments and what purpose that design served. Although Collier had proposed a
vision of a Red Atlantis in which [ndian culture was revitalized, the ultimate goal of the
finalized IRA was tribal economic development. I[n fact, the act's title does not even
mention cultural revitalization among its purposes. [nstead, it cites resources, businesses,
credit system, home rule, and vocational education as its goals (48 Stat. 984).

In order to fulfill the act's stated goals of economic rehabilitation, politicians
argued, tribal governments would need to be able to interact successfully with
mainstream governments and businesses. Given the objections raised in Congressional
hearings and debates to "setting the Indians back 100 years" by promoting tribalism,
perhaps the implementation of the [RA was, as Taylor argues, "justified" in structuring
tribal organizations to work with mainstream companies and have standing in court
(Taylor 1980:51). However, the outcome of the BIA's focus on economic development
modelled on mainstream development was continued control by the BIA of structures
and decisions of tribal governments.

Once a tribe voted for the act, they were to begin to draft a constitution. The BIA
provided model constitutions to tribes in order to, according to Collier, make the process
easier (Berkey 1976:3). Teams of lawyers were also sent to the communities to discuss
the general format of constitutions as well as any particular provisions the tribe wanted to
include (Taylor 1980:37). According to Berkey, tribes were to submit their proposals to
the BIA but were encouraged not to use legal language. Collier wrote that "legal

phraseolegy tend to frighten men's thoughts into verbal stiffness” (ARCIA 1936:61).
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Lawyers then reviewed and drafted constitutions based on the views of the tribes (Berkey
1976:4).

A lawyer involved in the process warned of "an incredibly high degree of
standardization of the constitutions" (Senate Report 1031: 5). "[T]hese constitutions are
nothing more than new Indian Office regulations,"” wrote Charlotte T. Westwood,
Assistant Solicitor of the [nterior Department in 1935 (ibid p.5). She reported that the
organizers responsible for creating the constitutions told her that they had received
instructions from the Washington office that the standard constitutions were to be
reproduced with as much faithfulness as possible on the theory that otherwise the
Solicitor's office would not approve of them" (ibid p.6). Even Collier commented that
"all of the constitutions and bylaws have some provisions in common; some few of them
are duplicates of one another” (ARCIA 1936:161).

The impact of the boiler plate constitutions which were reviewed and drafted by
BIA lawyers is a continuation of BIA oversight in tribal affairs. Despite its claims to
promote self-government or "home-rule” the [RA provides for a significant amount of
BIA control over tribal affairs which began with the initial creation of constitutions under
the watchful eye of the Bureau.

Collier wrote, in 1934, that "the task of organizing and incorporating the tribes
will be difficult and laborious, calling for the maximum amount of skill, tact, firmness,
and understanding on the part of the organizers" (ARCIA 1934:82). He continues on to
state that the ultimate goal is tribal organization that functions with a minimum of
governmental interference (ibid). His language reflects the process of implementation:
the organizers (BIA personnel) must be skilful, patient, but firm in creating the type of
government best suited to the aims of the act. And the aims of the act required a

fundamental "reorganization of the tribes" (ibid) which would allow them to fall into line
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with mainstream political and economic organizations. Tribes would be self-governing
within the parameters set by the BIA to create the type of organization envisioned by the
BIA.

Which tribal government activities were to be reviewed was based on Nathan
Margold's 1934 opinion of the solicitor of the Department of the Interior regarding the
inherent powers of tribes. Based on Justice John Marshall's concept of diminished tribal
sovereignty, powers considered to be "internal" were designated for tribal control, but for
those in which "external” matters were involved, the BIA retained oversight. This
general principle was not held to exactly. For example the tribes had authority, without
oversight, to negotiate with other domestic govemments, but the BIA would review
changes to membership provisions. The special circumstances and issues surrounding

membership will be considered at length below.

Those powers over which the BIA retained the most control were the ones most
closely tied to economic development and resource management - those areas identified
by the Bureau as the keys to developing self-sustaining tribal institutions. The powers
include: establishment of civil and criminal codes, levying of taxes, licensing of traders,
hunting, fishing, and grazing permits, assignment of tribal lands and resources, and
regulation of resources. Membership was to be determined by tribal rolls (created by the
Dawes Commission for the purpose of the Allotment Act) but revisions to the rolls and
regulations regarding addition of new members were subject to review because of the
conditions of section 16, which require Secretarial approval of constitutional
amendments(Taylor 1980:102, 48 Stat. 984 5.16).

Taylor argues that the extensive BIA oversight was necessary to fulfil the

economic purposes of the act, which, as Rep. Howard stated was to "enable the [ndians



45

generally to become self-supporting and self-respecting American citizens" (11727).
Although BIA oversight is an apparent conflict with the self-government purpose of the
act, it was due to "legitimate considerations”, according to Taylor. He goes on to explain
that "the inexperience of Indians in managing their resources, the desperate economic
situation of most Indians, and the danger that a few incidents of corruption or bad
judgement on the part of Indian councils could discredit the entire program” (Taylor
1980:112).

The extent to which BIA oversight was, or is, warranted, or is to be expected,
depends on which version of the purpose of the IRA one chooses to examine. On one
hand, the [RA was promoted as a vehicle for self-government for tribes - a fundamental
reversal of previous assimilation and individualization policies. Using this definition of
the act, the continued BIA control is entirely unjustified. However, by examining the
way in which the act was explained in the largely non-Indian Congress, the goal of the
act appears to be economic assimilation of tribes. Reorganization was an attempt to
create tribal structures that mirrored mainstream institutions in order to create among
tribes "self-supporting and selt-respecting American citizens" (Debate on H.R. 7902:
11727). The IRA provided a vehicle to promote the assimilation of Indians into the
structures of mainstream "white" society in order to relieve the government of its
financial obligations to the tribes. Any reliance on government funds, whether guaranteed
by treaties or not, were attacked by the government as "pauperizing". A "self-supporting
and self-respecting"” Indian community would not need to rely on government monies and
thus, the government hoped to eventually cut its financial ties to the tribes.

With this perspective, the continued oversight by the BIA can be seen as a logical
continuation of earlier assimilation programs designed to bring Indians into step (not to

be fuily incorporated) with white society. The oversight allowed the BIA to remain



fundamentally in controi of tribal governments, resources, monies, and peoples. The
issues of membership, mentioned above, provides an interesting study of the reason for

and extent of BIA and federal government control over tribal activities.
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CHAPTER FOUR:
Imposing an Identity

Defiritions of "Indian"

The federal government defines "Indian" in terms of a political relationship
between itself and a particular class of people. An "Indian tribe" is a group of people
who signed a treaty with the government - those groups who did not sign treaties tend not
to be recognized by the federal government. "Indian country” was defined by 18 U.S.C.
s. 1151 as being comprised of reservations established by treaty or statute, "dependent
Indian communities”, or Indian allotments - all functions of a political interaction
between the tribe and the federal government (Williams 1998:3 unpublished). In the
1998 Venetie (118 S.Ct. 948) decision, the definition of "Indian country" was further
refined to mean that the lands must have been set aside by the federal government and
must be subject to federal supervision (ibid p.5). The definition of an individual "Indian"
is generally accepted to be two-pronged. An Indian must be a member of a recognized
tribe (as defined by the federal government) or meet a biological standard of one-quarter
to one-half Indian blood, depending on the service being provided. Even the apparent
extension of the definition to one outside of the political relationship was constructed
with that relationship in mind. The inclusion of the second prong actually limited the
number of Indians to whom the government maintained responsibilities.

The notion that "Indianness" is tied only to a political relationship creates a
number of problems for tribes who must negotiate between the federal government's
definition and tribal definitions in a social reality in which both definitions affect the
future of the tribe. The imposition of governmental definitions, through the following
cases and legislation, has weakened the ability of tribes to determine tribal membership
in a manner which reflects the values of the community. Despite affirmation of

membership as a right guaranteed to sovereigns, the inicrest of the federal government
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often abrogate the tribes' power to assert that sovereign power. The gulf between federal
notions of "Indianness" and tribes' notions has also created divisions and factionalism
within Indian communities.

The federal government has maintained that it has a stake in who is considered
"Indian" due to its political and financial relationship to those people who fall under that
definition. It also has the authority, under the doctrine of plenary power, to manage
Indian affairs. The number of Indian people in the United States determines the amount
of money the government is responsible for providing for Indians and, therefore, the
government has created a definition to limit that number.

The financial relationship between the government and tribes began with treaties
in which annuities were promised to tribes and their members. The relationship
continued in a different form during the allotment period. Under the Dawes Act, only
those people identified as “Indian" were entitled to receive an allotment. The link
between identification as an [ndian, or a tribal member, and entitlement to annuities or
land led to several court cases and a delineation of tribal membership authority by the
BIA along the lines of federal control of federal property.

Some of the earliest cases addressing membership involved people claiming
eligibility for allotments due to their adoption or incorporation into a tribe. Inthese early
cases a pattern can be seen wherein the authority of the tribe to determine its membership
is not questioned except when eligibility for financial benefit is involved.

In the Cherokee Intermarriage Cases of 1906, the Court deferred to the tribe's
constitutional definition of member. The Court decided to exclude several men who had
married into the tribe from receiving allotments. The Cherokee constitution clearly
stated that once the marriage between a Cherokee citizen and a white man had ended, the

man was no longer to be considered a tribal member. The Court never questioned its
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authority to rule on a decision such as tribal membership. Under the allotment policy,
the federal government took responsibility for enrollment and distribution of alictments.
The Court followed the reasoning that the federal government was entitled to decide who
would receive an allotment, but deferred to the tribal definition without specific
discussion as to why.

In a case decided the following year, U.S. ex rel West v. Hitchcock, a similar
situation arose in the Wichita tribe. An intermarried white man claimed eligibility for an
allotment due to his adoption by the tribe. In this case, there was no clear definition of
"member"” provided by the tribe. The Court ruled that without specific "criteria of
adoption” (205 U.S. 80,84), "the Secretary must have authority to decide on membership
in a doubtful case" (ibid). The petitioner was denied an allotment when the Court
reasoned that "the promise of the United States that there shall be alloted 160 acres to
each member of the Wichita band may be said to confer an absolute right upon every
actual member of the band. But someone must decide who the members are. We already
have expressed the opinion that the primary decision must come from the Secretary”
(86). In this case, the court assumed that the Commissioner of Indian Affairs, the
Secretary of the Interior, and the President "have the management of all Indian affairs,
and of all matters arising out of Indian relations” (85).

The important differences between the cases seems to be that a well-established,
"western-style" codification of membership rules was privileged by the Court and that
definition, provided by the Cherokee Nation, agreed with Bureau interests in reducing the
number of people to receive allotments. The Wichita tribe's "less formal" definition
standards might have resulted in an increase in number of members and subsequently, in

the number of allotments.
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Cohen outlines several explanations for the difference in decisions regarding who
has authority to determine membership. One distinction made by the Courts is between
tribal adoption and recognition of that adoption by the Interior Department. This formula
allows the Court to defer to Department findings rather than tribal assertions on the basis
that the Department officials are more qualified to make such a determination than is the
Court (Sloan v. U.S./ Cohen1942:136). Another interpretation, exemplified in U.S. v.
Rogers (4 How. 567/ Cohen 136), is that tribal membership is relative: it exists for some
purposes but not for others. In U.S. v. Rogers, the Court decided that a white man who
had married into a tribe, was still under the jurisdiction of federal courts by virtue of his
"whiteness", despite his adoption into the tribe.

Cohen's third proposed interpretation of the Interior Department's oversight of
tribal membership is tied more directly to the nature of the relationship between tribes
and/or Indians and the federal government. To explain this exception Cohen relies on
several cases as well as Nathan Margold's 1934 Opinion of the Salicitor of the
Department of the Interior regarding the powers of tribal government. This interpretation
allows for Secretary of Interior supervision and control over determination of tribal
membership in cases involving "the distribution of tribal funds and other property"
(Mitchell [22 F 2d 771 ], Hitchcock/ Cohen p.135). Nathan Margold summarized this
policy of the [nterior Department, stating that "it is within the power of an Indian tribe to
determine its own membership, but such power is subject to the supervision of the
Secretary of the Interior where rights to Federal property are involved” (55 I.D. 14,15).

The federal understanding of an "Indian", is someone with a unique relationship
to the government. The relationship stems from treaties and is based on rights to lands
and monies. When the government assumed oversight of membership "where rights to

Federal property are involved" (55 L.D. 14), that encompassed the whole definition of
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Indian according to the government. The government definition overlaps a definition
based on rights to fand and monies with personal identity. The acts of presuming control
over an internal matter (defining membership) and legislating an identity are what makes
the issues of tribal membership and Indian identity so complex.

The federal concept of "Indian" and their presumed right to supervise membership
in certain circumstances is reflected in the debates regarding the [RA and the eventual
construction of [RA constitutions which provided for Secretarial review of tribal
constitutional provisions regarding membership.

Codifying the Definition

One of the sections of the Wheeler-Howard bill that received considerable
attention in hearings and debates was the one in which "Indian" was defined. The
discussion centered largely on how many people would fall under the definition of
Indian. John Collier seemed to be interested in including those Indians who may have
been separated from their tribes or who had been earlier declared "competent" and were
therefore no longer under federal supervision. "It definitely throws open Government aid
to those rejected Indians," Collier said in the Senate hearings (Hearings on S.2755: 80).

Other politicians were concerned about bringing previously "competent" Indians
back under federal supervision. In fact, the major concern in Congress was the cost of re-
extending supervision to all Indians. Part of the concern of government officials was
that, for the first time in 400 years, the population of Indians was rising. [n 1900 the
census showed a population of 237,196 Indian people. By 1930, just before the Wheeler-
Howard bill was proposed, the population had risen to 343,352 (Thornton 1987:160).
The government was facing the real possibility that its appropriations for [ndian affairs

would see a significant increase due to the increase in number of Indians.
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The original Wheeler-Howard bill provided for the inclusion of all tribal
members, plus those of one-fourth Indian blood. Senator Wheeler, in particular, raised

concerns about what ke considered too lax a standard.

I think you should have more than one-fourth. [ think it should be
one-half. . . . [fyou pass it to where they are quarter-blood Indians
you are going to have all kinds of people coming in and claiming
they are quarter-blood [ndians and want to be put upon the
Government rolls, and in my judgement it should not be done.
What we are trying to do is get rid of the Indian problem rather
than add to it (Hearings on S.2755 p.263-64).

The belief of the federal government and pro-assimilationist reformers was that
any acceptance by Indians of government money, whether treaty annuities or not, was a
symbol of dependency, was pauperizing, and fundamentally unassimilating. The goal
many politicians had identified for the [RA was that it would raise Indian communities to
an acceptable level of political and economic development. Extending government
supervision to Indians who had already, according to government definitions, reached an
acceptable level of civilization, would fly in the face of the ultimate goal of the IRA.

Representative Howard was more concerned with exactly how much money the
government would have to spend in order to include tribal members plus all persons of
one-fourth Indian blood. He was not as concerned as Senator Wheeler with the exact
level of blood-quantum to be applied, but rather why some limit needed to be set. During
the June 15,1934 Senate debate he commented that the provision including persons of
one-fourth or more Indian blood "is intended to prevent persons of less than one-fourth
Indian blood who are not aiready enrolled members of a tribe . . . from claiming the
financial and other bernefits of the act. Obviously the line must be drawn somewhere or
the Government would take on impossible financial burdens in extending wardship over

persons with a minor fraction of Indian blood" (Debate on H.R. 7902: 11732).



The "financial benefits" and "financial burdens" politicians referred to included
the credit fund established by the act and treaty annuities still being paid to tribes,
sometimes in perpetuity. The provisions under the proposed bill that would financially
support Indians were considered necessary to the success of the act, and treaty
obligations were difficult to abrogate until the tribe could be shown to have reached an
acceptable level of development. "If the government could not repeal its obligations to
[ndians, it could at least act to limit their numbers" (Jaimes 1992:126). By imposing a
definition of "Indian" in the general act, as well as in tribal constitutions (which are
discussed below), the government could limit the number of people who would be

labelled and treated as Indians.

Much of the original impetus toward the federal preemption of the
sovereign [ndian prerogative of defining 'who's Indian,' and the
standardization of the racist degree-of-blood method of [ndian
identification, derived from the budgetary considerations of a

federal government anxious to avoid paying its bills. (Jaimes 1992:126)

The final version of the Wheeler-Howard bill, which became the IRA, finalized

the definition of Indian in section 19 as:

all persons of Indian descent who are members of any recognized Indian
tribe now under Federal supervision, and all persons who are descendants
of such members who were, on June 1,1934, residing within the present
boundaries of any Indian reservation and shall further include all other
persons of one-half or more Indian blood [48 Stat. 984]

By defining, in no uncertain terms, who was to be considered "Indian" through the
use of blood-quantum standards, the government was able to assess the amount of money
required to fulfil its obligations to Indian people. John Collier stated that the act of
referring to Indians of one-half or more blood "made necessary the development of a

research procedure the possibilities of which had not yet been fully explored” (ARCIA
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1936:164). His statement seems to imply a government interest in determining exactly
how many people they were to bring under federal supervision through the act. Castile
identifies this process of elimination on the part of the government as an exercise of its
"special relationship” with Indians, which is the "key problem” (Castile 1996:747). This
special relationship, founded through treaties and acknowledgement of aboriginal rights,
“is for better or worse unlike that of any other ethnic group” (ibid p.747).

What makes it special and valuable is what also make it subject to
the arbitrary decisions of the outsiders. If the federal govemment is
going to provide trust services and funds and act as an intermediary
with the states on behalf of those defined as tribes [or Indians] - and
no others - it is inevitably going to demand a voice in who qualifies.
(ibid p.747).

The IRA was implemented to economically assimilate Indian communities into
mainstream models in order to relieve the government of its financial and trust
responsibilities for Indians. One of the necessary first steps in the process was to decide
who remained under government supervision and who should be excluded. The basis of
this decision was degree of Indian blood, thought to determine the level of civilization of
the person. A standard was set which brought some people back under federal control
and assimilated some people into the mainstream by denying them a political relationship
with the government.
Blood as the standard

In his 1934 ARCIA, Collier refers to the use of one-half blood standard as an
"important precedent which limits the benefits of the act to . . . members of a recognized
tribe . . .descendants of such members . . .and to unaffiliated [ndians of one-half or more
Indian blood" (ARCIA 1934:83). The report goes on to state that "this is the first time
that the half-blood rule, effective in Canada for many years, had been even partially

applied in the United States (ibid).
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Collier does not elaborate on why he believes such a definition is an important
standard. The reference to the Canadian system, which denied status to Indian women
who married non-Indian men but conferred status on non-Indian women who married
Indian men, gives some hint as to the desire to fit Indian community organizations into a
European mold. The Canadian law regarding Indian status reflects the European
convention of considering a woman to be the property of her husband. In this case, a
woman would take on the identity of her husband upon marriage, despite her own
heritage or legal standing.

The American system relies on another European convention, the notion that
blood can carry culture and identity. Montagu calls the social construction of "blood" the
"myth of blood" (1958:244) and Blu refers to it as "folk biology (1980:24). Montagu
explains that humans realized the role of blood as vital to life but them extrapolated its
qualities to include the transmission of hereditary qualities (ibid p.244). From this
construction of blood comes such terms as: blue blood, blood royal, pure blood, half-
blood, and many other erroneous constructs (ibid p.245).

An example of the myth at work is the concept ot "blood royal”, or the belief that
"only such persons as are of royal ancestry have the blood of kings flowing in their veins"
(ibid p.245). In an effort to keep the blood line pure (and retain the highest percent of the
blood of kings) members of Britain's royal family can only marry another member of a
royal house (ibid p.245).

The blood rule was also used to trace descent from royalty or other high-ranking
families for the purpose of inheritance of property, titles, and even thrones. One physical
representation of the blood rule is through heraldry. Coats-of-arms are inherited by the
descendants of the first owners - insignia were originally granted to individuals who

occupied a certain position in society. "[T]heir use is a distinct claim to a descent from
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the grantees" (Whitmore 1865:3). Coats-of-arms are a physical representation of a
family's or individual's "blood-line".

The use of heraldry to trace descent was modified by King Edward III (1312~
1377) who "quartered his arms” by assuming the arms of France as well as his own when
he claimed the throne of France in 1337 (Pinches 1974:50-51). This "quartering”
established the practice of using one-quarter blood as the standard by whichone is
considered to be a legitimate descendant of a particular race or family. The theme of

one-fourth blood is echoed throughout discussions of definitions of "Indian".

Defining other ethnicities

The links between European concepts of identity and property help to explain
why those definitions have been applied to I[ndians. [ndian people had certain rights to
the lands in the United States and the federal government had responsibilities to [ndian
people based on those land rights. However, Blood-quantum definitions were applied
very differently to African Americans. In the 1856 Supreme Court ruling on Plessy v.
Ferguson, the "folk biology" definition of "Black” was codified as anyone possessing "a
drop of black biood."

The difference between the use of blood to define "Indian" and "Black" can be
explained by the relationship the federal government had to the two groups of people.
The federal government had no financial or legal responsibilities towards African
Americans. The legal definition, in this case, appears to be intended to keep African
Americans out of mainstream society by identifying anyone with an African heritage, no
matter how slight, as Black.

The federal government's relationship to Indian people is a fairly costly one. By

setting a particular standard an individual must meet in order to be considered "Indian,"
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the government attempted to ensure that as few people as possible would be party to the

unique relationship.

Constitutions and the definition of '"Indian"

Although the [RA provides a definition of "Indian” it also provides for tribes to
include their own membership requirements in their constitutions. The first provision
regarding membership in the [RA is that "all persons of Indian descent who are members

of any recognized Indian tribe . . . ." are considered "Indian" by the act. The initial tribal
membership was assumed to be the people whose names appeared on the allotment rolis.
Each tribe was then to create its own set of definitions regarding who, besides those on
the rolls, would be tribal members.

The provisions for enroling new members required BIA or Secretary of [nterior
approval, as discussed above. Due to the reliance on model constitutions and Bureau
review, the tribal constitutions tend to follow the pattern laid out in the [RA itself.

After acknowledging the status quo: that those people whose names appeared on
the Dawes rolls were members, the next provisions provide for the enrollment of
descendants of tribal members, often with specific requirements regarding either
residency on the reservation or blood-quantum or both.

For example, the Crow Creek Sioux define their membership as those people on

the rolls and stipulate that other members must meet the following requirements:

sec2(a) Any child, of one-fourth (1/4) or more Indian blood born
to any member of the Tribe who at the birth of such child resided
on the reservation shall be entitled to membership.

(b) Any child of one-half (1/2) or more Indian blood born to any
member shall be entitled to membership regardless of parents’
residence.

Matthew Snipp surveyed the blood-quantum standards required for tribal

membership used by those tribes who rely on blood-quantum. Most tribes, 113, use a
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one-fourth Indian blood standard. One-fourth is the current standard used by the BIA for
eligibility for many services and is, according to Trosper (1976:268) and the history of
the "myth of blood", reflective of the non-Indian racial definition. Eighteen tribes require
one-half Indian blood, 20 require 1/8 and 11 require 1/16 (Snipp 1989:362-365).

The remarkable similarity between tribal constitutions in a concept (degree of
blood) that is a European construction of identity reflects the amount of control the BIA
presumed and exercised over the creation of these crucial membership sections.

BIA oversight and membership

In a 1935 BIA circular distributed to all Superintendents, Field Agents, and others
involved with IRA work, John Collier discussed the important link between membership
and the task of reorganization.

He explained that the definition of Indian under the act "shows on the part of
Congress a definite policy to limits the application of Indian benefits, under the IRA, to
those who are Indian by virtue of actual tribal affiliation . . .or. . . one-half degree or
more of Indian blood" (BIA 1935: Circular 3123). The explanation Collier provides for
such limitations is that tribes should only include "persons who reasonably can be
expected to participate in tribal relations and affairs” (ibid).

The rest of the memo consists of examples of what the Bureau considers
acceptable requirements for membership such as: that both parents are members, or both
parents live on the reservation, or if the parents do not live on-reservation, the child
should have a certain degree of Indian blood - preferably one-half (ibid). The memo also
states that Bureau policy is to "urge and insist" that such precautions are taken by tribes
when framing their constitutions” (ibid). When this skeleton description of a member is
compared to the requirements used by Crow Creek Sioux discussed above, the

similarities are remarkable.
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Collier closes the memo by instructing his employees that "it is important that the
Indians not only shall understand this policy but shall appreciate its importance as it
applies to their own welfare through preventing the admission to tribal membership of a
large member of applicants of small degree of Indian blood" (ibid).

It is possible that Collier's intention in attempting to limit tribe's abilities to
decide their own membership was to keep unscrupulous people from seeking tribal
membership in hopes of gaining access to land, resources, and money. The allotment
period was proof enough that some people would go to great lengths to gain a piece of
land (see generally Debo). However, opinions expressed by policy-makers about limiting
government ties to Indians indicates a much stronger interest in protecting government,
rather than Indian, resources.

The historic record of debates and hearings does not support the notion that the
federal government was looking at the best interests of the Indian people when deciding
to limit the definition of Indian. The major concern of politicians was with limiting the
number of Indian people under its political and financial supervision. One method to
accomplish this task was to place restrictions on who the government considered [ndian
and to insist that tribes do the same.

The inclusion in the IRA of a definition of "Indian" as \;'ell as provisions for
[nterior Department oversight of tribal membership is an extension of the government's
assertion that it has the right to define membership and the class of people to whom it has
a relationship when its financial interest are at stake. The effect of the imposition of
foreign law on something as intensely personal as identity or the ability of a community
to define its membership has created a number of problems for tribes. The sovereign
right to define membership, based on internal values and customs, has been significantly

eroded by government oversight The responsibility for negotiating the gulf between
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" government definitions and tribal understandings of membership and determining what
course of action is in the best interest of the tribe has fallen on the tribal government.
However, the boundaries created by government definitions leave little room for
maneouvering and a tribe must sometimes choose between its members and its political
survival.

The issues surrounding tribal membership - identity, enrollment, recognition -
become so complicated because of the confusion of political membership with cultural
identity. Tribal membership is a construct created by the federal government to identify
and limit a particular population of people to whom it owed specific responsibilities.

The application of biological and racist principle to the definition of that political
relationship has caused it to become associated with personal identity and cultural
integrity. The federal government has colonized the definition of "Indian" by recreating
"Indian" as a function of the relationship with the federal government but couching it in
terms that refer to the biological decent and "race" of the individual. The federal
definition is so pervasive - in federal policies, tribal constitutions - and tribal membership
has become so associated with identity - that the racial definitions ot "Indian" have
worked their way into the Indian communities, sometimes supplanting the tribal customs
and values in the minds of the members. The highly personal nature of questions of
tribal membership and identity combined with the tribal government's role in defining

membership can lead to intense divisions and factionalism within tribes.
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CHAPTER FIVE:
The Definition in Practice

Tribes and Tribal Membership

Were tribal membership problems simply a matter of government imposed
regulations, the questions about why membership and identity have caused such divisions
would be easier to answer. A finger could be clearly pointed at the colonial power and
Indian people might unite over the issue against a common enemy.

The limitations and definitions have, however, come to serve a purpose for tribal
governments who have the burden of negotiating between government restrictions, tribal
economic realities, and their sovereign powers which have been eroded under some
circumstances. Carol Goldberg-Ambrose characterizes tribal responses to membership
issues as a form of adaptation to external forces (1994:1124). "Native groups have not
passively submitted to these forces; but the story of their distinctive conflicts over, and
responses to, American law demonstrate how groups can appropriate powerful outside
pressures to sustain an evolving sense of their identity and community” (ibid p.1124).

The history of federal Indian law and policy has left tribes with a legacy of sub-
par lands and few opportunities for economic development. Financial concerns are a
reality tribes must consider. The number of members in a tribe may depend on how
many people the tribe can financially support. The economic realities force tribes to
choose between following federal government definitions and their economic and
political futures.

The reason modern tribes have adopted many of the same techniques as the
federal government to define membership is that tribal governments are creations of the

federal government. Tribal governments, in their present form, were established under



the [IRA. They have evolved from the colonial enterprise to be a political body that could
deal with the modern concerns of tribes: the relationship with the federal government,
resource development, general economic development, and other realities of reservation
life. The situations tribal governments were designed to manage are the same ones the
federal government had to consider when it decided to limit the number of "Indians" -
how to financially support a certain population of people.

Those tribes who have restricted their membership tend to cite a strain on finite
resources as one, or the, major consideration in the decision. The tribes who have
opened their rolls to new members are not as explicit in their articulation of financial
issues. They tend to cite a desire to increase political power, fear of dying out, and a
wish to include the next generation in the tribe as reasons for loosening restrictions.
These tribes also tend to be ones who have the financial resources to support a larger
population - often as a result of gaming.

What all tribes have in common is that they must consider the long-term effects
of their decisions about membership. A fairly high blood-quantum standard or restrictive
membership requirement might protect the cultural integrity and resources of the tribe,
but may exclude the next generation of children, or cause the tribal population to
eventually die out. A low blood-quantum standard includes many more of the children of
members, can increase the political power of a tribe, ensures the political continuity of
the tribe, but also strains tribul resources and possibly erodes what some people consider
the cultural integrity of the tribe. The question of the cultural integrity of the tribe cannot
be ignored. The future of the culture, traditions, and customs that make the tribe unique
plays a major role in discussions about membership. Cultural integrity and the degree of
"Indianness” of the tribe and its members is perhaps one of the most divisive and difficult

issues faced by tribes.
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As with all issues about identity and culture, there is no easy answer, each tribe
will decide for itself what factors weigh most heavily in its attempt to ensure the
political, economic, and cultural future of the tribe and how best to judge the level of
cultural integrity. Some tribes will decide that the most important aspect of their culture
is that it be continuously passed on to the next generation, regardless of their blood-
quantum. Those tribes will choose to rely on an understanding of tribal membership that
includes anyone descended from a member. Others will decide to evaluate the level of
cultural knowledge and community involvement of a particular person or family as a
method for determining who shows a dedication to the community. And some tribes will
follow the "myth of blood" and rely on a degree of Indian blood as a method to judge a
person's "Indianness" and eligibility for tribal membership.

A discussion of several tribes who are facing these important decisions about
their political and cultural future illustrate the complexity of the issue of membership ina
system created by a foreign power and designed to suit the purposes of that power.
Tightening membership restrictions
Santa Clara Pueblo

One response evolved by tribes has been to rely on restrictive membership
requirements in an effort to protect the political and cultural existence of the tribe. The
change in the Santa Clara Pueblo membership requirements eventually led to the seminal
case regarding tribal authority over membership. An examination of the change in the
Pueblo constitution as well as the tribe's reasons for making the change is an excellent
example of the constrictions placed on tribes by the imposition of federal membership
rules and definitions and tribal interpretations and responses to those rules.

The Santa Clara Pueblo adopted an IRA constitution in 1935. That constitution

extended membership to 1) those of "Indian blood" whose names appeared on the 1935
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census roll; 2) "persons born of parents both of whom are members of the Santa Clara
Pueblo"”; 3) "children of mixed marriages between members of the Santa Clara Pueblo
and nonmembers, provided such children have been recognized and adopted by the
council”; and 4) "persons naturalized as members of the pueblo” (cited in Resnik
1989:704-705).

In 1939 the Pueblo altered it membership rules. The new regulations restricted
membership to 1) "All children born of marriages between members of the Santa Clara
Pueblo"; 2) "[C]hildren born of marriages between male members of the Santa Clara
Pueblo and non-members" (Constitution of the Pueblo of Santa Clara reprinted in 436
U.S. 49, 51). The new ordinance also specifically excluded two classes of people who
had previously been eligible for membership: 3) "Children born of marriages between
female members of the Santa Clara Pueblo and non-members shall not be members of
the Santa Clara Pueblo" and 4) "Persons shall not be naturalized as members of the Santa
Clara Pueblo under any circumstances” (ibid).

The change in the Pueblo membership ordinance corresponds to those regulations
proposed by John Collier in his 1935 circular regarding tribal membership provisions.
The BIA policy required Secretarial approval for adoption, which the Pueblo eliminated
entirely. The policy also suggested that consideration be given to those who would be
most likely to retain ties to the community. The Pueblo excluded a certain sector of
people, possibly, because it took BIA policies under consideration. However, the
Pueblo's constitution had already been approved and it was under no obligation to change
its constitution.

Through briefs and testimony during the several federal court cases surrounding

Pueblo membership rules, the Pueblo was able to explain its reasons for enacting a
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restrictive membership ordinance. The Pueblo explained that the changes were made in
response to changes in the social realities of the cominunity.

The Pueblo was experiencing an increase in intermarriage between members an
non-members as a result of more contact between members and others primarily through
school and work opportunities away from the community (540 F.2d 1039, 1047). Mixed
marriages also tended to occur more frequently between Pueblo women and non-Pueblo
men. The earlier, mare inclusive membership provision had been written before
intermarriages occurred on such a large scale. The Pueblo became concerned that the
increase in mixed marriages was creating more demands for allocation of land and other
tribal resources. "It was then, in response to the economic consequences of mixed
marriages that the Pueblo Council determined that the offspring of female line mixed
marriages would be denied membership . . ." (540 F. 2d 1039, 1041 note 2).

Tribal resources, especially at the time of the Pueblo membership changes, were
limited. The tribal land base was held in fee simple by the Pueblo and every lost piece of
land was land that could not be used for the benefit of the tribe any longer. The new
membership rule ensured that Pueblo lands remained under Pueblo jurisdiction and may
have discouraged a growing number of out-marriages which, the Pueblo might have
believed, would strengthen the cultural integrity of the community.

Salish and Kootenai

Another example of tribal response to pressures of the federal government
occurred on the Flathead Reservation in the 1950's. In this case, the major concerns of
the tribe involved both a limited land base, as did the Santa Ciara Pueblo, and a new
federal assimilation policy - Termination - which threatened to end the political existence

of the tribe.
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Ronald Trosper examined the process of decision making in tribes about which
standard to use: one that includes all people who claim membership or one that
discriminates based on blood-quantum or other requirements. He studied the
Confederated Salish and Kootenai Tribes on the Flathead Reservation in order to propose
one explanation for the different choices made by tribes.

The Flathead Reservation in Montana was created by the Hellgate Treaty in 1855.
The treaty placed several tribes together on the reservation. I[n preparation for allotment,
a tribal roll was created in 1903 consisting of 1,656 members. The roll was amended in
1905 to include 2,133 members. The reservation was allotted in 1910 at which time
2,390 tribal members were assigned allotments.

Trosper states that there was a long history of intermarriage between the various
tribes of the region as well as between tribal members and American and Canadian
trappers working in the region. In 1906 55% of Indians on the Flathead reservation were
mixed blood (Trosper 1976:261). Membership during this period depended on
willingness to abide by the "social mores" of the community (ibid p.261).

In 1935 the tribes voted to accept the provisions of the [RA and were the first
tribe to adopt an [RA constitution. Under the [RA, the Confederated Salish and Kootenai
Tribe of the Flathead Reservation was created. The membership provision in the tribe's
original constitution allowed for the inclusion of any child born of an enrolled member
resident on the reservation. In 1946 the membership rule was changed to permit the
enrollment of any child of 1/16 or more Salish and Kootenai blood regardless of parents’
residence.

In 1954 a bill was prepared by the federal government to terminate the tribe and
end the political relationship between the Salish and Kootenai Tribe and the United

States government.
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The tribe began the process of changing its membership provisions in 1951, but
the changes desired required an amendment to the constitution. The constitution was
amended in 1960 to read that all new enrollees must be of 1/4 blood (Trosper 1976:267).

Trosper explains the tightening of membership regulations as a reaction to the
assimilationist policy of termination in the 1950's which threatened to end the political
life of the tribe. He concludes that the Salish and Kootenai tribes changed their
membership standards in order to appear less assimilated. By restricting membership to
those with a high degree of Indian blood - the same degree of blood white society
considers significant - the tribe hoped to demonstrate that it was not assimilated and
should not be terminated.

Trosper also states that the tribal lands were not large enough to support the
possible population growth a low standard would cause. Without the restriction the
population would have been 7100 as opposed to the actual population of 5500.

According to Trosper's analysis, tribes can use a high blood-quantum standard to
fight the assimilation policies of the federal government. To some extent, this means
accomplishing exactly what the government intended - reducing the number of Indians.
However, the strategy employed by the Salish and Kootenai may have resulted in saving
an entire tribe from termination, thus discouraging another attempt at total assimilation
by the government.

For the Salish and Kootenai, they risked alienating legitimate descendants of
tribal members, but saved their tribe from being dissolved by the government. This
response can be seen as a reaction against the individualizing policies of the federal

government.
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The Pueblo also gave up a significant number of potential members, some who
had extensive cultural knowledge and commitment to the community, in favor of
economic strength for the Pueblo as a whole.

One interpretation of the response of these tribes is that their use of membership
restrictions to strengthen the tribe is an example of communal rights and power being
placed above the rights or welfare of the individual. The conflict between collective and
individual rights is a recurring theme in Indian law and policy. The United States was
founded on the principie of the rights of the individual. [ndividual rights sometimes run
directly counter to the need for tribes to assert the collective right of the tribe to retain its
political power - despite the risk to the interests of individual tribal members (see

discussion of allotment and the individual above).

Opening membership provisions

A second response of tribes to federal membership restrictions and the resource
pressures on tribes is to make their membership more inclusive and more culturally
compatible. Some of the risks associated with this response, which were addressed by
those tribes who elected to raise the standards, are a limited resource base, the possibility
of not being able to support all the tribal members, and the loss of the cultural integrity of
the tribe. Tribes may also face opposition from the BIA over changes to their
membership ordinances because the Bureau still retains approval power over
constitutional amendments in many cases. Those tribes who choose to change their
mcmbership tend to have specific concerns about the future of the tribe if a restrictive

membership rule remains in effect.
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Cherokee Nation of Oklahoma

Russell Thornton provides an intcresting study of the Cherokee Nation of
Oklahoma. He contrasts the Cherokee membership ordinance and the tribe's specific
concerns about its future with those of the Salish and Kootenai. Before making the
comparison, it is important to point out a significant difference between the situations of
the two tribes. The Cherokee Nation of Oklahoma does not have an IRA constitution. It
is still subject to many of the external pressures a political relationship with the federal
government entails, such as falling under general federal guide-lines defining "Indian"
and "Indian tribe", but the level of control by the BIA over its constitution is not the same
as in an [RA constitution.

Thornton contends that while the Salish and Kootenai tribes had to be concerned
with the carrying capacity of their reservation, the Oklahoma Cherokee, who do not have
a reservation or use blood-quantum as a membership standard, have adopted a policy of
inclusiveness which has allowed them to achieve political power. (Thornton 1990:143).

The Cherokee Nation was moved from its traditional lands in the southeast to
Indian Territory in the 1830s under Andrew Johnson's Removal policy. The lands in
Oklalioma were guaranteed to the nation in exchange for their cession of eastern lands.
However, the allotment policy was applied to the Cherokees in Oklahoma by the Curtis
Act of 1898. According to the final rolls created by the Dawes Commission in 1907
there were 41,798 citizens of the Cherokee Nation, of which 31,400 were Cherokees by
blood and the rest were freedmen or citizens by intermarriage (Thornton 1990:123). At
the time, the full-blood population was 27.7% (ibid p.123).

The era of self-determination which began in the 1970s allowed for several
important political changes within the Cherokee Nation. I[n 1971 the Nation ¢lected its

first Principal Chief since 1902. And in 1976 a new constitution replaced the still-in-
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effect 1839 constitution. What changed very little in that time was the membership
requirements for the Nation. The 1839 constitution followed customary patterns for
inclusion in the tribe which were determined by lineage through the mother but also
provided for intermarriage (ibid p.140).

The 1839 constitution read:

The descendants of Cherokee men by all free women except the African
race, whose parents have been living together as man and wife, according
to the customs and laws of this Nation, shall be entitled to all the rights
and privileges of this Nation, as well as the posterity of Cherokee women
by all free men" (quoted in Thornton 1990:140).

The new constitution, while providing a more specific set of guide-lines, still adheres to

the same basic principle that children of members become members.

All members of the Cherokee Nation must be citizens as proven by
reference to the Dawes Commission Rolls, including the Delaware
Cherokees of Article II of the Delaware Agreement dated the 8th
day of May, 1867, and the Shawnee Cherokees as of Article III

of the Shawnee Agreement dated the 9th day of June 1869, and/or
their descendants. (quoted in Thornton 1990:140).

Neither the new or the old constitutions set a minimum blood-quantum standard, despite
the reliance on such information by the Dawes Commission when creating the allotment
rolls.

The Cherokee Nation has maintained a policy of inclusiveness, reflective of its
customs regarding membership in the Nation as well as its history in Oklahoma. The
Cherokee Nation does not have a reservation land base and did not create its new
constitution until after the era of termination was passed and the self-determination era

was affirming the rights of tribes to be self-governing.
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Salish and Kootenai

[n an interesting development, in 1997 the Salish and Kootenai Tribes were
holding meetings to discuss the need to drop their blood-quantum enrollment standard to
below 1/4 - possibly as low as 1/16. A population projection of the tribe witha 1/4 or
even 1/8 blood-quantum standard showed the tribe running out of members within the
next 30 years and losing half its membership within the next 100 years (Char-Koosta
News 3/28/1997). A facilitator working with the tribes warned that keeping a 1/4
standard would "fulfil the United States' policy of assimilation" by causing the tribe to die
out (ibid).

The concerns raised by tribal members at several meetings included: the
continued treat of termination, allowing "greedy white people"” to become enrolled, and a
loss of "what makes Indians unique as a people” (ibid). On the other side of the debate
are concerns that allowing the tribe to shrink will mean a loss of voting power in local
and national elections, and that denying enroliment to Salish and Kootenai people is
"ignoring our own while upholding the white man's unnatural idea of human pedigrees”
(1bid).

Several solutions were proposed during the tribal meetings which included:
arranged marriages, enrollment based on lineal descent, establishing two different
enrollment lists with different benefits, and requiring provable knowledge of and
involvement with traditional Indian culture (ibid).

Shakopee Mdewakanton Sioux (Dakota)

The Shakopee Mdewakanton Dakota Community's attempts to amend their
constitution to include more descendants provides an excellent example of the obstacles
put in place by the BIA which hinder tribal ability to utilize their inherent powers of self-

government. The tribal council argued that the current standard for enrollment, one-



fourth Mdewakanton blood, excluded people long considered members of the
Mdewakanton community (Doyle 3/25/94). The tribal chair proposed that a realistic way
to deal with intermarriage between tribal members and non-members was to reduce the
constitutional blood-quantum standards for membership (Doyle 6/3/95). The chair stated
that he feared the community would eventually run out of members if it retained a
restrictive membership ordinance (Biewan 8/24/97).

The Shakopee Mdewakanton Sioux Community of Minnesota was recognized in
1969. The Community adopted an IRA constitution which was approved on November
28,1969. At the time of recognition there were only 13 members (Biewan 8/24/1997).

The constitution established that the membership should include:

(a) All persons of Mdewakanton Sioux [ndian blood, not members of
any other tribe, band, ore group, whose names appear on the 1969
census roll of Mdewakanton Sioux residents of the Prior Lake
Reservation, Minnesota, prepared specifically for the purpose of
organizing the Shakopee Mdewakanton Sioux Community and
approved by the Secretary of the Interior.

(b) All children of at least one-fourth (1/4) degree Mdewakanton
Sioux Indian blood born to an enrolled member of the Shakopee
Mdewakanton Sioux Community.

(c) All descendants of at least one-fourth (1/4) degree Mdewakanton

Sioux I[ndian blood who can trace their . . . blood to the Mdewakanton
Sioux Indians who resided in Minnesota on May 20,1886, Provided,

they apply for membership and are found qualified by the governing

body, and provided further, they are not enrolled as members of some
other tribe or band of Indians. (Constitution of the Shakopee Mdewakanton
Sioux Community of Minnesota: article II sect.1)

The constitution further provides that "[t]he governing body shall have the power to pass
resolutions or ordinances, subject to the approval of the Secretary of the Interior,

governing future membership, adoptions and loss of membership (ibid: article [I sect.2).
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In 1993 the Community enacted several ordinances which would have provided

qualifications and procedures for petitioning to be adopted into the community as well as
providing for the immediate adoption of several individuals. A second ordinance, 11-30-
93-002, also pertained to adoption but required all individuals to go through a petition
process (Shakopee Mdewakanton Siouwx Community v. Acting Minneapolis Area Director,
Bureau of [ndiun Affairs 22 ILR 7081). The tribal chair's position on the need for these
ordinances was that people considered members of the community were being excluded
from official enrollment due to the restrictive policy of 1/4 blood contained in the
constitution. "We know who our tribal people are,” the chairman said. "Tribes don't
recognize people by blood, White people do" (Doyle 3/25/94).

Both of these ordinances were disapproved by the Area Director of the BIA. Ina

letter, dated November 12,1993, the Area Director stated that:

The adoption ordinance would establish a fourth category of members,
who are lineal descendants of enrolled members, without the need to
establish any degree of blood, whether Mdewakanton Sioux or
otherwise. The net effect of the adoption ordinance . . . is to

eliminate the 1/4 degree Mdewakanton Sioux blood requirement

from the second category, which [ do not believe can or should be
accomplished by other than an amendment to the constitution.

The ordinance, if approved, would automatically euroll 165
individuals, consisting of 41 adults and 124 children. [ understand
that the number of adult members presently is fewer than 80. The
number of enrolled members, children and adults, would be more
than doubled by the ordinance were it to be approved.

(cited in 22 ILR 7081, 7082)

The Area Director continued on to explain that she believed adoption should be dealt
with on a case-by-case basis, rather than through a "wholesale enrollment of an entire

category of individuals” (ibid).
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The tribe ignored the original BIA opinion and enrolled 31 people by adoption in
January 1994. The adoptees were mostly children and grandchildren of tribal members
(Doyle 3/25/94).

The decision of the Area Director reflects the general principles embedded in the
[RA and tribal constitutions that the federal government has an interest in limiting the
number of people who fall under federal definitions of "Indian". The Area Director's
action could be construed as falling under the trust responsibility of the federal
government to guide and protect tribes. In a case where the ability of the tribe to support
a huge growth in membership is questioned, the BIA may believe it is its responsibility to
question a tribal decision. However, the facts of this case indicate a government interest
rather than tribal resource protection. The Shakopee Mdewakanton Community operates
an extremely successful gaming enterprise which appears capable of providing support
for an expanded population. The tribal chairman responded to the concerns raised about
the gambling proceeds by stating "[t's our money. It's not the public's money, not the
state's money. [t's nobody’s business how we spend our money" (Biewan 8/24/97).

The community appealed the decision to the Internal Board of Indian Affairs
(IBIA) on the basis that the Area Director did not have authority to review the ordinance
and that her interpretation of "adoption" and "membership” would have made the
community's membership clauses inoperative. "If a person could not be adopted without
qualifying for membership, there would be no need to provide for adoption,” the
community argued (22 ILR 7081, 7084).

The IBIA ruled that the Area Director did have authority to review the tribe's
membership ordinances because of the clause included in the constitution permitting

such oversight (article II section 2). However, the Board decided that the Area Director
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should have deferred to the community's interpretation of its constitution and reversed
her disapproval of the Ordinance 11-30-93-002.

The following year (1994) the tribal council initiated an election to amend
constitutional membership requirements in an effort to make membership dependent on
direct descent from a tribal member without having to prove one-fourth degree of blood
(Doyle 6/3/1995). The voting process was derailed by disagreements over the legitimacy
of the voters list.

Indian Reorganization Act regulations require that a voter's list be posted by the
election board at least 20 days before the election. The Shakopee election board posted a
list of 111 people. The election board is responsible for resolving any challenges to the
list at least 10 days before the election. The election board determined that 44 of the 111
people on the original list were ineligible and removed those names. The vote to amend
the constitution passed 35 to 27.

Further challenges to the voters list, based on questionable blood-quantum
determinations, were filed in compliance with election regulations, within 3 days of the
election. As a result of the challenges to the election results from within the community,
the Secretary of the Interior, who is required to approve all election results, refused to
approve the election.

Again, the Community challenged the Secretary's decision in court. In Shakopee
Mdewakanton Sioux Community v. Babbitt, the Eighth Circuit upheld the Secretary's
right to disapprove the results of an election in which there were unresolved challenges to
the voter eligibility list. In the dissent to the majority opinion, Judge Heaney raises some
important points about the manner in which Secretarial review of election results
infringes on the tribe's right to determine its membership. Heaney reviews the language

of the election regulations which state that the election board has the authority to resolve
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voter eligibility disputes, implying that the Secretary "is bound to recognize the election
board's determinations as final (Shakopee v. Babbitt). He extrapolates the Secretarial
review of voter eligibility lists to demonstrate the extent of the authority claimed by the
Secretary. "The Community faces a most unfortunate Catch-22: The only process by
which it can modify its membership requirements to the satisfaction of the United States
is a secretarial election which is now indefinitely postponed until the Secretary
determines the Community's membership to his satisfaction” (ibid).

Judge Heaney has highlighted a key issue faced by tribes who must rely on
Secretarial approve to make any changes to their constitutions. Although tribes are
supposed to be fully responsible for their membership, the federal oversight clause,
intended to allow the government to maintain control over its financial expenditures,
creates a number of loopholes through which the federal government can control the
internal decisions and character of tribes.

The federal government defined "Indian" in such a way as to limit the number of
people who would fit the definition in order to reduce the amount of money it had to pay
to tribes and Indian people. The effect on tribal governments is that they must balance
their own limited resources with the need to strengthen the tribe as a whole. The
situations tribes must contend with are those that were created by the colonial enterprise.
Tribal governments, in their modern form, are themselves products of the colonial
enterprise. They, therefore, tend to rely on federal definitions to deal with federally-
created problems.

Of course, tribal governments are not the only ones who have come to rely on and
believe in colonial definitions of "Indian." The recognition of Indian identity that comes
from tribal membership - which is often defined in racial terms - has led to the

incorporation of such ideology in the minds of some Indian people. The eligibility for
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tribal membership - dependent on what percent of Indian blood a person possesses - has
become an extremely important tonic in many Indian communities. At times, it is the
members who have accepted the government definitions and object to any changes to the
membership provisions.

[n the case of the Shakopee community, the tribal government expressed serious
concerns about the future of the tribe with a restrictive blood-quantum standard. The
tribe has the economic resources to support new members and wished to include the
children of current members. These changes appear to ensure the long-term political
survival of the community. The community received significant opposition from the BIA
due to the construction of their IRA constitution and the long-standing policies of BIA
oversight and government "trust responsibility."

However, federal government objections were not the only ones raised. A group
of community members strongly disapproved of the changes on the grounds that they
were a political ploy by the chairman to gain more votes as well as a dilution of the
character, culture, and "Indianness" of the community. The source and outcomes
associated with these objections from within Indian communities to changes proposed by

the tribal governments is the subject of the next chapter.
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CHAPTER SIX:
"Indian" and Indian People

Membership as a divisive force

Membership, and the authority to define it, is not an issue that only impacts tribal
governments. Membership in an Indian tribe means many things to those people already
enrolled or those who wish to become so identified. Enrollment in a tribe brings, for
some people, important recognition of the legitimacy of their Indian identity.
Membership signifies not only Indian ancestry, but a political and a cultural connection
to that ancestry and community. Participation in the political relationship between
Indians and the federal government provides some economic benefits as well. And in the
last few years, membership in an Indian tribe has come to be associated with economic
prosperity as a result of the success of some Indian gaming enterprises.

There are many reasons why people seek tribal membership, both legitimate and
questionable. There are as many reasons why membership has been restricted and
"Indian" defined politically - also both legitimate and malevolent. One of the factors that
makes membership such a complex issue is how it has been defined in the mainstream
and by the federal government. The terms and concepts the federal government has used
to identify Indians have been codified in both federal and tribal law and have devolved
into the social systems of both the mainstream and tribes.

The federal government chose to rely on a blood quantum standard when there
was any question about tribal membership. Tribes have also used a blood-quantum
standard to include or exclude people from tribal membership. Part of what makes
membership such a contentious and divisive issue is the use of a political definition

based on an erronecus biological belief. Blood has nothing to do with culture or identity.
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Although the IRA sought to identify Indians as a political group, it insists that the
political relationship be passed biologically. In other words, the definition of "Indian"
does not look at tribes as a sovereign political entity with citizens, but as a community
whose political relationship exists because of their biological descent from those people
who signed the treaties. The United States would not apply a definition of "Canadian" or
"Mexican" to limit who in those countries would benefit from the provision of NAFTA.

The federal definition confuses political and cultural meanings of "Indian." The
codification of the federal government's definition in federal and tribal laws has led to
widespread acceptance, by both Indian and non-Indian people, that whoever the
government identifies as "Indian" is Indian and all others are excluded. As the record
shows, the government purposely limited its definition to protect its financial interests.
The federal government used a European concept of identity that is linked to inheritance
rights but applied it to a cultural concept of membership and identity. The European
practice of tracing descent by bloodline was used to determine rights to property. The
federal government, because its conception of "Indian" is one who has a share in the
political relationship with the government, applied this same definition to Indian people.

Sheffield comments upon legal definitions of any ethnic group or individual in
her discussion of the Indian Arts and Crafts Act of 1990. She states that legal definitions
are problematic because, in trying to set boundaries on a social phenomenon, they never
accurately reflect or conform to social reality "in a world of fluid social and ethnic
boundaries” (1997:4). Through her analysis of the Arts and Crafts Act, Sheffield
concludes that "any law, statutory or otherwise, that defines an ethnic group will have
social implications beyond the narrow focus of the law" (ibid p.6). The federal

government's definition of "Indian" is grounded in European rules of inheritance and its
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focus is on furthering the colonial enterprise by reducing govemment expenditures on the
colonized.

The social implication of this rule is that the definition of Indian, as a person who
is recognized by the government, and the belief that identity can be quantified like
shares of property, has become ingrained in the social systems of Indian communities.
Tribes were reorganized - redefined - to correspond to European norms of government.
Along with that redefinition came a European concept of “Indian” that is tied to
membership and notions of being "more [ndian" by possessing a greater share (degree of
Indian blood) of the commodity of membership.

Castile comments on the phenomenon of the "commodification of Indian
identity,” stating that "[t]he colonialists have made a market for ethnic identities”
(1996:743). The colonial system of the United States government has redefined "Indian”
as an object of which one person can have a larger piece than another. The integration of
this definition in Indian communities, through legal definition, the reorganization of
tribal communities to fit European standards, and the imposition of European culture has
led to divisions within and among Indian communities over "membership”, "recognition”,
and "Indian". As some Indian people and communities came to accept or rely upon
federal government definitions, the identity of Indian became something which sparked
competition. The value of Indian identity, which means different things to different
people, could be quantified according to European concepts, and therefore one person
could be "more Indian" than another - be more entitled to the value of that identity than
someone else.

The divisions in communities over definitions of "membership" and "Indian" are
also caused by the conflict between the European-inspired notion that identity can be

quantified and the values and customs of each tribe about belonging, cultural continuity,
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and cultural integrity. The political definition created by the federal government does not
correspond to people's concepts of their identity. Yet it is the standard most commonly
used to determine tribal membership and, hence, a person's ability to identify herself as
an Indian. The clash between the two concepts adds to the conflicts over who is "more”
or "less" [ndian.

Some comments made by [ndian people who are involved in disputes within their
tribe over membership provide vivid examples of the intensity of the arguments and the
conflicts they cause. One former tribal chairman expresses his concemn about the
continuity of right to the land if the tribe's blood-quantum standard was lowered to one-
eighth. "[M]aybe some of those folks don't have one-cighth, some of them don't have
one-sixteenth. Then it gets . . . to where you can water down to almost nothing. Then,
who the land was meant for, are they operating the tribe? Or is it those who hardly have
any blood?" (Doyle 3/25/94) Other people focus more directly on the need to preserve the
cultural integrity of the tribe by not "diluting the character” of the community (ibid).

One of the greatest ironies is that sometimes the people who speak most
cloquently about the preservation of culture and identity are the same ones who rely on a
European, racial definition of Indian to make their point. In response to her tribal
government's attempt to eliminate a blood-quantum requirement for membership, one
woman said "It's just a terrible situation. We're talking about letting in people who are
blond-haired and blue-eyed. These changes mean that there will no longer be Indians
here at all" (Hancock 7/4/94). A man in the same position expressed a similar concern
about the dilution of the racial content of the community. "It's a hard thing. When you
have Indians marrying white people, in the end, what's going to happen? In the end, your
blood is going to go down so far, and then, are you really an Indian anymore?" (Hancock

7/4/94).



Feelings on the other side of the issue are just as strong, as evidenced by the
remarks of a man who was being excluded from his tribe due to new changes which
raised the blood-quantum requirements. He said, "I'll be damned if I let these people take
my family's heritage away with the stroke of a pen" (Smitherman 6/15/98).

The varieties of meaning membership has for different people, all underscored by
the role both federal and tribal government have in the definition process, gives
membership the potential to be an extremely divisive force in Indian communities. The
tribal government is often the focus of many of the bitter feelings that arise from issues
of membership because the tribal government is responsible for enforcing the rules.
When individuals do not agree with the tribe's decisions, many challenges to the authority
of the government occur. In extreme cases, people have taken membership issues into
United States courts seeking a resolution of internal tribal matters. Attempting to use the
courts of the colonizer to solve a problem, not only of a personal, internal nature, but
largely of the colonizer's creation, is very problematic. The risks to tribal sovereignty and
jurisdiction are immense. But reliance on the colonizer to settle an internal tribal matter
testifies to the level of frustration felt by those involved, the lack of viable options, and
the extent to which the colonizer's infrastructure has been ingrained in Indian
communities. [n one community involved in law suits over membership, two women
remarked, when they asked the BIA to intervene, that "{t]he situation is tearing apart our
tribe" (Doyle 3/25/94).

There is very little data about exactly why tribal members choose to ask the
federal courts to settle a tribal dispute, but several reasons can be postulated based on the
structure and functioning of tribal governments and judiciaries. First, tribal members
may believe that the tribal government does not represent the cultural values of the

people, or is not doing enough to protect those values. For example, when her tribe



attempted to eliminate the blood quantum standard from its constitution, one woman
remarked that the changes would "mean there will no longer be Indians here at all"
(Hancock 7/4/94). In an effort to resolve such a dispute, members may look towards a
legal body that can restrain the tribal government in some manner.

Another factor is that some tribal members are distrustful of the tribal solutions
because of the lack of separation of powers between government and judiciary in many
tribes. "I don't know that the [tribal] court has the integrity," one tribal member remarked
about an upcoming case in federal court, "[t]hey are paid by the tribal council” (Marcotty
11/4/94). The federal courts may appear to be a neutral arbitrator who can rule on the
merits of a case without the interference of tribal politics.

That federal courts are seen by some as a viable option for the resolution of tribal
disputes demonstrates that there is some acceptance of the role the federal government
has claimed as having ultimate jurisdiction over Indian affairs. The federal government
has always presented itself, and the concept is well ingrained in legal precedents and
legislation, as having plenary power over Indian affairs. This concept is rooted in the
discourse of colonization which subjugates tribes to the authority of the United States
government. However, the perception that the government rightfully has control could
lead to the acceptance of federal courts as an appropriate forum for resolving tribal
disputes. Federal courts gain the stature of higher courts to which appeals can be made.

A final reason for the use of federal courts, despite the risk such a practice poses
to tribal sovereignty, is the lack of viable options. If a dispute cannot be resolved in
tribal courts, for any of the reasons discussed above, where else should tribal members
look for support? At leasta case in a state or federal court will bring some attention to
the issue. The publicity is generally going to work in favor of the member, not the tribe,

whose decisions may not be understood by the mainstream. When the BIA and a District
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Court became involved in one tribe's internal dispute, one member expressed her relief
because of the attention. "I'm glad somebody can see what we're talking about," she said
after a particular BIA ruling which was supported by the circuit court.

Santa Clara Pueblo v. Martinez

The most prominent case in which membership issues were examined was Sunta
Clara Pueblo v. Martinez (436 U.S. 49). The membership rule change which led to the
case was discussed, from the tribe's perspective above. The case arose because women in
the community believed they were being discriminated against by the tribal government
and that they were protected from such actions by the Indian Civil Rights Act.

Two years after Santa Clara Pueblo enacted its membership ordinance restricting
enrollment of children of women in mixed marriages Julia Martinez married a Navajo
man. The family lived at the Pueblo continuously from 1941 until the cases in the 1970's.
All of the Martinez children spoke Tewa, the language of the Pueblo, and were
participants in the life of the Pueblo. However, in several important ways the Martinez
children were not recognized as Pueblos, or at times even Indian. The children could not
vote, hold secular office, or bring matters before the Pueblo council. They could not
participate in any Pueblo hunting or fishing rights. As well, the children could not inherit
their mother's possessary interest in the Pueblo land or continue to live at the Pueblo after
their mother's death. An important note is that, with the exception of the right to live in
the community, all of the rights the Martinez children were excluded from are those
which were created out of the Pueblo's relationship with the federal government and
acceptance of the [RA.

Ms. Martinez began procedures to have the children officially enrolled in 1946

but found Pueblo remedies unacceptable. She took her case to both state and federal
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courts charging that the Pueblo had violated the ICRA'a equal protection clause when it
denied womern the same rights as men.

The trial court ruled that the tribe had not violated the ICRA because the
membership ordinance was crucial to the economic and cultural survival of the pueblo.
The court decided that the [CRA ordinance should not be construed in a manner that
wold invalidate a tribal membership ordinance when the classification is one based on
criteria that have been traditionally employed by the tribe (402 F. Supp. 5).

The decision was appealed to the Tenth Circuit Court who reversed the ruling of
the tribal court. The court reasoned that the ordinance was passed to deal with mixed
marriages, which used to be dealt with on a case-by-case basis. Prior to 1939 there had
been instances where children of women who married out were enrolled in the tribe,
therefore the current ordinance did not represent tribal traditions. The opinion of the
court was that "if we were to approve their ordinance and in turn approve this plain
discrimination, it would be tantamount to saying that the Indian Bill of Rights is merely
an abstract statement of principle (540 F. 2d 1039, 1048).

The case was then taken to the Supreme Court in 1978. The Supreme Court set
the precedent by which all other membership cases have been handled by federal courts:
that the courts do not have jurisdiction in tribal membership disputes. The Court
reversed the Tenth Circuit opinion. They decided that the [CRA does not authorize the
bringing of civil actions for declaratory or injunctive relief. The only relief provided for
in the Act is habeas corpus. The reason Congress only provided for habeas corpus relief;,
the Court stated, was to avoid the intrusive effect of federal juridical review upon tribal
self-government. It follows from this reasoning that tribes have the right to determine

their own membership provisions.
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Recent Membership cases in United States Courts

The precedent established in Santa Clara Pueblo, that United States courts will
not rule on tribal membership issues, has not stopped people from attempting to bring
them into the courts. The same frustrations or acceptance of the supremacy of federal
legal systems are present in several cases recently brought into federal courts by a group
of Shakopee Mdewakanton Sioux members. The group of tribal members were
concerned that the tribal government was allowing non-members to be treated as
members for the purpose of gaming revenues as well as allowing an adoption ordinance
which would open enrollment to those of less than one-fourth Mdewakanton blood.

The Shakopee community attempted to change its membership provisions to
allow for adoption of people who would otherwise not have met the constitutional
standard of one-fourth degree Mdewakanton blood. The attempted changes brought
charges from some members of the community of using the adoption ordinances to
support one political faction and of distributing tribal gaming proceeds to unqualified
people. The tactics used by the group of dissatisfied members was, not to attack the
tribal government directly, but focus on the BIA's apparent acceptance of the tribe's
ordinances. Presumably, the members were attempting to avoid an outright rejection of
the case by the federal courts on the grounds that tribes have jurisdiction over
membership. Although the historic record demonstrates the extent to which the BIA was
involved in the creation of membership standards, attempting to further invoived the BIA
in changes to constitutions continues the cycle of BIA control and fortifies the colonial
power structures in which the federal government has plenary power over all tribal
affairs.

In the first case brought by members of the Shakopee community, the appellants

sought review of a decision of the BIA Area Director approving the community's
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ordinance which changed the distribution process for gaming proceeds (ordinance 10-27-
93-002) (21 ILR 7083). The appellants believed that the ordinance would allow for the
distribution of gaming proceeds to unqualified individuals - non-members.

The court dismissed the appeal for several reasons. The IBIA, before whom the
case was tried, reiterated a point the Board had made before, that "tribal members lack
standing to appeal a BIA action to the Board based on a personal assessment of what is or
is not in the best interest of the tribe" (22 ILR 7083, 7084). The Board also made clear
that federal policy was to respect tribal self-government and refrain from interfering in
intra-tribal affairs (ibid). They also stated that the community court was a more
appropriate place in which to resolve the issue, and pointed out that the court was already
handling a similar case (ibid).

In 1995 a similar case was filed in Minnesota District Court against Secretary of
the Interior, BIA Area Director, and the Shakopee Tribe, among others. The plaintiffs
claimed that gaming proceeds and other membership benefits were unlawfully given to
individuals who are not qualified members of the community and unlawfully withheld
from individuals who are qualified members of the community. The court decided that
the case "would require the court to make a determination of tribal membership for
which the court lacks jurisdiction” (Smith, et al v. Babbitt, et al. 22 [LR 3148). Further,
the court held that even if it had subject matter jurisdiction, the plaintiffs had not
exhausted tribal court remedies, and so the motion for an injunction was denied (ibid).

The decisions in Smith, et al. v. Babbitt, et al. and Shakopee Mdewakanton Sioux
Community v. Babbitt, et al. demonstrate the inconsistencies of the federal courts, even
in an area in which tribal jurisdiction has supposedly been confirmed. [n Shakopee, the
court allowed the Secretary to disapprove tribal election results even though that would

imply that the Secretary would have to decide who was a qualified voter. [n Smrith, the
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court would not examine accusations under the Indian Gaming Regulatory Act (IGRA)
and Racketeering and Corrupt Organizations Act (RICQ) because such an examination
would mean a review of tribal membership policies and procedures.

The people involved in these cases chose to rely on the United States courts to
find a solution to their conflicts with the tribe. Although the courts tend to take a "hands
off" approach to any decisions regarding tribal membership, the Sunta Clara Pueblo case
has raised many questions about the involvement and the appropriateness of the Court's
ruling in that case in favor of a rule that appears to discriminate against women.

One commentator, Judith Resnik, raises several questions about the Court's
support for a rule that excluded women. She queries the role of federally-imposed
norms on Pueblo membership rules. She traces the evolution of IRA membership rules
in tribal constitutions. Her conclusion is that the evidence of significant federal intrusion
in tribal membership rules should have been factored into the Supreme Court's ruling.
She also asks whether the court would have ruled in favor of the tribe if the Pueblo's rule
had not corresponded to fairly well accepted norms of female-subordination.

The history of the federal government's control of tribal membership definitely
indicates an interest and policy to limit the number of Indian people. John Collier's
suggestions were to include only those people who would be reasonably expected to
retain ties to the tribal community. The Pueblo maintained its position that it needed to
protect its limited resources. However, the history of the Pueblo indicates a change in
custom from a system in which children of mixed marriages were adopted into the
community on an individual basis, presumably in accordance with some accepted set of
community standards to one in which the children of women's mixed marriages were

systematically excluded.
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To what extent should the court have considered such information? Did the
ueblo blindly follow federal policy and mainstream norms an disregard its own culture
and people? A good case can be made to indicate that the Pueblo had become entirely
integrated into federal norms through the IRA. But decisions tribes make about
membership are far more compiex than whether they adopted a set of foreign rules.

The Pueblo government's explanation for the change in rule was that it believed it
needed to protect tribal resources from a rapidly increasing population. The customs of
the community indicate that the husband and family of an inter-married woman would
come to live in the community. The Pueblo was experiencing an increase in mixed-
marriages, largely involving Pueblo women and non-Pueblo men. I[ntegrating all of the
children of those marriages into the community, the Pueblo argues, strained their finite
resources beyond a level at which the community could survive. The effect of the
various federal policies which limited Indian land bases, natural resources, and
development opportunities cannot be excluded from the consideration of the Pueblo's
decision. Questions must be asked about what made the federal membership norms an
attractive alternative for the Pueblo.

Resnik's questioning of the court's reluctance to challenge Pueblo membership
rules was critiques by Carol Goldberg-Ambrose. She is concerned about how further
federal involvement in tribal matters will affect tribal sovereignty. Her concern is that
questioning the decisions of a tribal government and permitting, or encouraging,
American courts to examine tribal decisions is a significant risk to tribes' ability to
remain self-governing. Although many people, both within and outside of, tribal
communities criticize tribal governments as another example of colonial-imposed
systems, there is a reluctance tc press the issue of illegitimacy too far because of the risk

to tribal sovereignty. Goldberg-Ambrose observes that many rulings in favor of tribal
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sovereignty and tribal powers have been hinged on the "sophistication", in the court's
estimation, of the individual tribal system (1994:1135). Despite the erosion of
community customs by the IRA government, they also provide the tribe with some form
of recognition and acceptance from outside forces which enables the creation of
structures such as economic development initiative and tribal courts.

The situation that tribal members may face when their government changes the
character of the tribe through membership is that there are no easy solutions. The tribal
courts and governments may be unwilling to change because they have determined the
course they believe will best benefit the tribe as a whole (assuming the government is
interested in the tribal interest and not it's own - this is a big assumption in some cases,
but the extent of tribal government corruption is not within the scope of this paper). The
[RA governments are a representation of colonial policy in action and are often
constrained by the rules and regulations what were part of their creation, such a
biological definitions of Indian, BIA oversight, Secretarial approval, etc. The ties
between tribal government and colonial policy makes can make the tribal government
appear to be an unacceptable body to appeal to when dealing with issues such as the
legitimacy of the government and its decisions.

The other possible referee is the United States court system. Appealing to the
colonizer's systems for help with a tribal problem is an automatic abrogation of tribal
sovereignty on the part of the tribe or its members. [t alsc can send signals to those
outside the Indian community who doubt the veracity of tribal sovereignty that there is a
weakness which could be exploited to undermine tribal powers.

But, where does this situation leave a tribal members with serious concerns about

a situation arising within the community? Here is the catch-22. The colonizer has
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effectively eroded many of the original systems for dispute resolutions, but appealing to
another authority means involving the colonizer in an internal matter.

One possible alternative, mentioned briefly by Goldberg-Ambrose, is an appeal to
the United Nations' courts. This solution is certainly not easy, the time and money
necessary to make such an appeal may put it beyond the reach of some tribes and tribal
members. There are also hurdles to be faced in being recognized by the United Nations
as a group meeting its qualifications.

However, there are several important gains to be made by dealing with the
international community. If tribes are recognized by the United Nations and the
international community as sovereign communities, they have strengthened tribal
authority rather than subjecting it further to the power of the colonizer. An international
forum, which is accustomed to dealing with a variety of cultures, values, and traditions,
would, hopefully, be more likely to probe into the cultural definitions of member than

blindly following the regulations laid out in tribal constitutions.
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CONCLUSION:
Decolonizing "Indian"

The federal government's definition of "Indian" is tied to its relationship to a
particular class of people with whom the government has established a political
relationship. The government created a definition of "Indian" in order to determine who
qualified to participate in that relationship. [ts interest was in reducing the number of
people who were covered by the definition. To facilitate its interest, the government
designed a definition based on an inaccurate biological theory, but one which made
Indian identity quantifyable and, therefore, reducible.

One tool the United States government has used to enact its colonial policies is
assimilation. The strategic use of assimilation was intended to change Indian people's
lifestyles and cultures enough to facilitate American acquisition of lands and resources.
Creation of a standard a person must meet in order to be recognized as "Indian" by the
government was an attempt to diminish the federal government's treaty and other
responsibilities towards Indians. The definition and limitations placed on "Indian" were
intended to reduce the number of people to whom the federal government owed money
and trust status by assimilating [ndian people out of their identity and into the
mainstream population where they would receive no unique rights.

The use of blood-quantum standards to determine "Indianness", based upon a
European convention for tracing inheritance rights, changed the concept of Indian from a
cultural identity into something that could be quantified. Under the new definition, one
person can be more entitled to an Indian identity than another by virtue of a higher degree
of Indian blood. This quantification of identity has changed membership in a tribe or a
tribal cultural heritage from one based on participation in and acceptance 6y a

community to a competition for recognition by the colonizer.



This competitive definition of "Indian" has been codified in both federal and
tribal laws. The government imposed definition, combined with the relatively new roles
[RA governments must play, have eroded tribes' ability to determine membership
unencumbered by federal interests or the legacy of the colonial enterprise. The position
in which tribal government find themselves, constrained by the pressures of economics,
federal plenary power, and diminished tribal sovereignty has often made the use of
federal definitions easier than maintaining community values and customs.

Individuals are affected by these definitions because the federal government has
imposed its norms and its interests on people's identity. The political use of this
definition by both the federal and tribal governments also impacts individuals, whether
they are tribal members or not. The decisions of tribal government will determine who
becomes or remains a member of a tribe, who will become a part of the community, and
who will be recognized as "Indian" by the federal government, the mainstream
community, and the [ndian community.

The challenge tribes and the broader Indian community now face is how to
decolonize the detinition of Indian. How do tribes and Indian people return to concepts
of identity and membership that depend on connection to the community, participation in
the culture, and which help to strengthen tribal cultures and communities rather than
divide them?

There are obstacles that must be addressed before the decolonization process
begins. The political and social structures of tribes have changed significantly due to
contact with the American government and the American culture. Tribal governments
today must deal with issues such as tribal economic resources, federal government
interests in membership which curtail tribal authority, and the internalization of colonial

definitions by tribal members, non-members, and tribal governments.



94

The ability to return to community-based definitions of membership is tied to
tribes’ reclaiming and reasserting their inherent sovereignty. The federal government's
power over tribes, which allows for BIA supervision and review of tribal decisions, must
be reduced to allow tribes to exercise both internal and external sovereignty. And tribes
will need to focus on economic development which will make them less dependent on
government subsidies and allow more independence in decisions about spending money
and allocating resources. When tribes have the ability to distance themselves from the
destructive aspects of their trust relationship with the federal government, they will be
freer to choose to define their membership in ways that reflect the culture and values of
their unique community.

The decolonization of the definition of Indian will not just result from enhanced
tribal sovereignty, but will promote and strengthen the political power of the tribe within
the realm of American politics and society. Once tribes have, not just the de jure
sovereignty to define membership, but also the de fucto ability to do so, they can ensure
the long-term political survival of the community. As tribes redefine "Indian" in an
inclusive and culturally compatible manner, they can include more people in the tribal
community, thus ensuring the continuity of the community and terminating the federal

government's attempt to assimilate Indian people out of their identity.
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