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ABSTRACT 

This paper is an attempt to determine what local and 

national issues between 1937 and 1986 influenced the Tohono 

O'odham decision to revise their constitution. The Tohono 

O'odham Nation is still in a transitional phase of 

constitutional revision. 

This paper suggests a number of factors which hinder the 

smooth transition of the revisions into the 1986 revised 

constitution. Such factors include the fact that there seems 

to be an unequal distribution of power among the Executive, 

Legislative, and Judicial branches which allowed too much 

power in the Legislative branch of the government, and 

continues to instill political weight in the Legislative 

council even after the pre 1986 tribal council. 

I offer two recommendations for future consideration of 

the revisions in the present constitution. The recommendations 

are to create a more representative constitutional committee 

that includes elders, and an equal distribution of power in 

the three branch form of government. 
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Chapter One 

The Tohono O'odham and the 1934 Indian Reorganization Act 

In 1985 I served as an Administrative Intern for the 

Chairman of the Tohono O'odham Nation (formerly Papago), and 

was immediately confronted with the complexities of tribal 

politics and its implications for tribal members and 

employees. Due to my association with the Chairman and his 

office, I was shunned by some tribal members and welcomed by 

others. I entered this political arena upon graduating from 

Arizona State University in 1984. 

Upon my return to the reservation I had to strive to 

dispel misconceptions about college educated tribal members 

from my own tribal members. Such misconceptions include using 

our education for personal gain and being labeled "white." 

Although I personally did not encounter any of the verbal 

attacks, I was cognizant of the experiences of some of my 

peers and colleagues who returned to the reservation for 

employment. 

Part of my job responsibilities included attending 

meetings with the Chairman and his staff, follow up with data 

requests, and assisting standing committees of the legislative 

council. A highlight of my internship was coordinating a 

documentary taping of Dr. Ruth Underbill and her research of 

the Tohono O'odham. I was the liaison between the tribe and 

the staff members of the Denver Museum of Natural History. The 
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task included visiting traditional and elected leaders from 

the district of Gu Achi to request their permission to film 

part of the documentary in their district. I was required to 

interpret for the tribe from English to Tohono O'odham and 

vice versa. This was one of the many experiences where tribal 

members could observe how traditional and contemporary skills 

can be used interchangeably. An observation I made throughout 

my internship was the limited knowledge by the non Indians of 

the social and political structure of the Tohono O'odham. I 

was not prepared for the daily interpretations of Indian law 

and jurisdictional issues in the day to day governance of the 

tribe. In addition, the tribal leaders were limited to some 

degree in terms of their skills to negotiate and develop 

strategies to program efforts for the benefit of the entire 

tribe. Due to their inexperience and misunderstanding of the 

way in which non-Indians think and strategize which is to 

break apart, examine, and analyze a situation or problem, then 

proceed to create solutions to solve the problem. The 

traditional way of solving a problem is not to take apart and 

analyze, but to consider a holistic approach encompassing the 

environment, the people, and resources involved. The tribe was 

interacting with highly skilled experts and entrepreneurs from 

on and off the reservation. In addition, the increased measure 

of autonomy in the form of Indian policy on a national level 

helped to introduce the Tohono O'odham to the next century 
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with its rapidly changing lifestyle and priorities. This 

introduction came by way of the revisions to the 1937 

Constitution and Bylaws of the Tohono O'odham which was a 

provision of the 1934 Indian Reorganization Act (IRA). The 

revisions to the 1937 

constitution came in the form of an election on January 18, 

1986, fifty years after the tribal members approved the terms 

of the IRA. 

1934 Indian Reorganization Act 

The Indian Reorganization Act of 1934, 25 U.S.C. 461-479 

was passed and translated into legislation. Some of the 

recommendations were a result of the Merriam report. 1928. 

prepared by the Brookings Institute and set the tone for a 

reform movement in Indian Affairs. The Merriam report 

publicized the deplorable living conditions on Indian 

reservations and recommended that health and education funding 

be increased; the allotment policy by way of the 1887 Dawes 

Act cease; and that tribal self government be encouraged, and 

to initiate governmental organizations with the ultimate goal 

of each tribe adopting a constitution. A primary thrust of the 

Act was to stabilize the landholdings by providing that no new 

allotment be extended. The Act also established a revolving 

loan fund for tribal development and established hiring 

preferences for Indians in the Bureau of Indian Affairs. 

Tribes were given a two year period during which they 
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could exclude themselves from the provisions of the IRA. 

(Haas, 1947, p. 3) The first tribe to adopt a constitution was 

the Flathead reservation in Montana. (Haas, 1947, p. 13-34) By 

1947 60 agencies with approximately 62 tribes in 25 states had 

voted to accept or reject the terms of the IRA through an 

elections process. A total of 96 agencies, 121 tribes and 51 

Alaskan villages with a total population of 10, 899 from 21 

states voted to accept the IRA and adopt a constitution. A 

total of 13 agencies, 16 tribes, from 11 states did not 

operate under the IRA by 1947. However, they did operate under 

constitutions. A total of 4 agencies, 4 tribes, in 4 states 

accepted the IRA, however, they operated under a constitution 

prior to the passage of the IRA. These include the Cherokee in 

North Carolina, Menominee in Wisconsin, Red Lake band of 

Chippewa in Minnesota, and the Standing Rock Sioux in North 

Dakota. 

Tohono O'odham Experience with the IRA 

The tribe's exposure to the 1934 Indian Reorganization 

Act was an outcome of their interaction with congressional 

representatives, the Secretary of the Interior, and the 

Commissioner of Indian Affairs through their dispute with an 

influx of mining claims on the Tohono O'odham reservation by 

non Indians. On July 2, 1932 (Exhibit A IRA Letters, 1932, 

National Archives) The Council of the Papago Tribe of Pueblo 
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Indians sent a letter to C.J. Rhoades, Commissioner of Indian 

Affairs in Washington, D.C. which made reference to No. A.L. 

64114-31; December 31, 1932 letter by Commissioner whereby 

instances of tribal rights was being invaded. The Executive 

committee members of the tribe were concerned about the number 

of mineral claims being filed by non Indians on the 

reservation. (Papago Indian file, 1932, National Archives) In 

a letter dated October 26, 1932 to the Secretary of the 

Interior, Commissioner Rhoades relayed information that the 

right to file claims was a direct result of the Executive 

order of February 1, 1917 when all public lands in certain 

specified townships were withdrawn and set apart as a 

reservation for the Papago Indians. This withdrawal was made 

"exclusive of tribal rights to the minerals contained therein" 

and also with the understanding that all mineral lands within 

the reservation which have been or which may be shown to be 

such and subject to the exploration, location, and entry 

notwithstanding the creation of the reservation. This created 

two large tracts separated by a strip of public domain about 

6 miles wide running in a general easterly and westerly 

direction, it came to be known as the six mile strip. By an 

Act of February 21, 1931( 46 Stat. 1202) all the vacant land 

within the strip was incorporated into the reservation. This 

granted exclusive rights to the tribal members of the minerals 

therein and stipulated that all such lands would be subject to 
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disposition under the mining laws as provided in the Executive 

order of 1917. As of October 26, 1932, 180 placer mining 

claims by non Indians, involving 20 acres within the Tohono 

O'odham reservation were surveyed and approved, 122 were 

patented and 58 were unpatented. At a conference in the 

Commissioner of Indian Affairs office in Washington, D.C., 

October 12, 1932, a decision was arrived at that protected the 

Indian livestock industry and took preventative measures to 

stop further alienation of lands within the reservation 

through the process of mining claims. On February 15, 1933 the 

Council of the Papago Pueblo sent correspondence to the Sub 

Committee of the Committee on Indian Affairs, United States 

Senate, Washington, D.C. protesting a bill proposed to the 

Congress by Senator Carl Hayden. The tribal leaders agreed 

that this bill "will make little if any change in the 

arrangement since the creation of the reservation by the 

Executive order of February 1, 1917." The tribal council felt 

that an investigation of the mineral claims and encroachment 

by non Indians was urgent and Congressional legislation was 

needed to restore the tribal mineral rights (surface and 

subsurface) , and put them on an equal basis in terms of rights 

and privileges with other Indians on reservations created by 

Executive order. The letter referenced the fact that the tribe 

is not given consideration by the local white people and even 

the Tucson chamber of commerce voiced their disapproval of the 
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order by the Secretary of the Interior withdrawing Tohono 

O'odham lands from all mineral entry ordered on October 26, 

1932. The tribal council stressed the need for Congress to 

investigate the tribe's claims. In the conclusion of the 

letter, the executive committee members stated; "By taking our 

mineral rights, you make us dependent on the government." The 

tribe was requesting that any mining development on their 

lands include the payment of royalties and be subject to the 

rules and regulations that the Secretary of the Interior 

prescribed. During this time discussions were ongoing in the 

halls of Congress and the Indian Affairs office in Washington, 

D.C. regarding a proposed Indian Reorganization Act giving 

more autonomy to tribes. Concurrently the Tohono O'odham 

mining issue and the infringement of Indian sovereignty was 

impacting the Arizona congressional leaders. 

In Papaqo and Politics. 1983 Peter Blaine, Sr. a member 

of the Tohono O'odham during 1933 and 1934 was identified by 

traditional leaders to hand carry to Washington, D.C., a 

petition drafted by the traditional leaders which addressed 

their claim for Tohono O'odham tribal mineral rights within 

the boundaries of their reservation. (Blaine & Adams, 1982, p. 

45) The traditional leaders were also protesting the Papago 

executive committee's agreement with three non Indian 

attorneys to order the withdrawal of certain Papago lands from 

mineral entry, shutting down all mineral activity. The 
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agreement called for ten percent, in money or land, of any 

revenues which the attorneys might recover for damage caused 

by excavations on the Papago range. The traditional leaders 

were protesting this agreement due to the loss of jobs by 

tribal leaders and the fact that the traditional leaders much 

less the Papago executive council, did not have the capital to 

continue operation of the mines. According to Mr. Blaine's 

account: it was during a meeting with mining consultants in 

Washington, D.C. that he was made aware of a bill being 

proposed by Senator Burton K. Wheeler of Montana and 

Congressman Edgar Howard of Nebraska, intended to acknowledge 

the rights of tribes to self governance and to return to the 

Indians their right to self government. Peter Blaine, Sr. 

informed Arizona Congresswoman, Isabella Greenway that the 

Papago tribe had never heard of this bill. Furthermore, how 

could people in Washington, D.C. know what form(s) of 

government works for Indian people? The end result was a 

hearing which allowed for tribal delegates to speak for or 

against the bill known as the Wheeler-Howard Bill/The Indian 

Reorganization Act. Blaine returned to the Tohono O'odham 

reservation to spearhead the effort to consider the provisions 

of the Indian Reorganization Act. The end result was that the 

IRA addressed the mining concerns of the Tohono O'odham Nation 

ensuring that compensation be given to the tribe for damages 

and future mining development. (Papago Tribe, BIA, PHS, 1978, 
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p. 12) In 1955 an Act of Congress returned to the tribe all 

mineral rights and surface rights to their reservation. 

On December 15, 193 6 the IRA was presented before the 

Tohono O'odham in the form of an election. (Haas 1947, p. 14) 

The total population in 1936 was 5,959 with a voting 

population of 2,341. Of the voting population who voted 1,443 

voted yes to the terms of the IRA and 188 voted no to the 

terms of the IRA. The break down of the three reservations is 

as follows 

reservation total DOD. votina DOD. ves no 

Gila Bend 228 120 18 0 

Main Res.(Sells) 5,146 3,028 1,267 166 

San Xavier 525 283 158 22 

Total 9,959 3,431 1,443 188 

Of the total voting population, a 47% turn out voted to 

initiate the process creating a constitution and Bylaws for 

the tribe. The final draft of the constitution was approved on 

January 6, 1937 by the Secretary of the Interior's 

representative, the Phoenix Area office Director. (Papago 

Tribe, BIA, U.S. Public Health, 1972, p. 1) In 1874 by way of 

Executive order the San Xavier reservation was created with a 

total acreage of 71,095. In 1882 another Executive order 

established the Gila Bend reservation with 71,095 acres and by 

1916 the main reservation located west of Tucson with 

2,774,370 acres was added for the exclusive use of the Tohono 
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O'odham. The new governmental structure needed to accommodate 

three reservations with differing needs, dictated by their 

unigue environment and constituencies. 

Although few knew nor understood it, the first political 

document to govern the Tohono O'odham Nation, according to 

Facts about the Papaao Indian Reservation and The Papaao 

People. 1972. provided for two representatives on the tribal 

council from the eleven districts that comprised the separate 

reservations. They include, Baboguivari, Chukut Kuk, Gu Achi, 

Gu Vo, Hickiwan, Pisinemo, Schuk Toak, Sells, Sif Oidak, San 

Lucy, and San Xavier. Each district also maintained a local 

governmental form with a distinct relationship with the tribal 

council. Regular council meetings were held each month 

presided over by a Chairman selected by the council members. 

Other officials included a Vice Chairman, Secretary, and a 

Treasurer. 
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Chapter Two 

Local and National Issues which Impacted the Revised 

Constitution 

Local Issues 

There evolved two factions of tribal members divided on 

the issue of the tribal constitution. One group consisted of 

the traditionalists, recognized tribal chiefs in the more than 

40 villages that comprise the 2.6 million acre reservation. 

Opposing them were those labeled as progressives in favor of 

reforms. At issue was whether this alien form of government 

would now direct the daily affairs of the tribe. Since, the 

passage of the 1937 constitution and Bylaws, members of the 

traditional faction engaged in confrontational activities 

directed at the tribal and federal government. An example is 

(IRA letters, 1934, National Archives) On May 31, 1934 Mr. 

H.S. Bennett, Director of the U.S. Department of the 

Interior's Soil Erosion Service in Washington, D.C. forwarded 

his assessment of the condition of the Papago Indian 

reservation. Due to continued overgrazing, "the lands of the 

Papago Indians...have become subject to extremely severe 

accelerated erosion and increased runoff." Mr. Bennett 

suggested that immediate steps be taken to control the 

overgrazing and to check the accelerated run off flood waters, 

otherwise a large portion of the reservation would become 

deteriorated beyond any hope of reclamation and the people 
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living on the land would have to move elsewhere. 

In 1945 tribal ordinance number 12 ordered the Indian 

cattlemen to reduce their livestock, primarily horses and 

mules, due to the erosion of the land. (Papago Indians file, 

1945, National Archives) A petition disagreeing with the 

action, was sent to Harold I.Ickes, Secretary of the Interior, 

signed by two hundred, twenty six members of the tribe engaged 

in the business of livestock and a list of fifty Indians 

serving in the armed forces of the United States also engaged 

in raising livestock as a peace time occupation. The Indian 

cattlemen felt this action was an infringement of their right 

to self government under the provisions of the 1937 tribal 

constitution. The petition stated: 

"We realize the conservation of forage upon 
ranges is the purported reason for said ordinance 
being passed, but we, as producers and raisers of 
livestock are fully concerned with the 
preservation of the ranges and the conservation 
of forage for our livestock, than the members of 
the Papago Tribal Council whose prime object is, 
not the raising of livestock, but in the 
fostering of disputes and dissensions among the 
Indians..." 

(Papago Indians file, 1945, National Archives) On April 

4, 1945 a letter from a member of the Senate Committee on 

Indian Affairs was received by Arizona Senator Ernest W. 

McFarland. The letter described the author's 

assessment of the situation in the following manner; 

"It appears, from what I have been told by the 
Indians, that they are not given the right 
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of local self government under the provisions 
of their constitution, but that their whole 
internal government is dictated by the 
Interior Department through the officers and 
representatives of that department upon the 
Indian reservation." 

The Indian cattlemen were not consulted with nor involved in 

the decision to require them to reduce their livestock. 

According to the BIA Handbook Understanding Indian Tribal 

Governments. 1981 prior to European contact tribes already had 

sophisticated method of social organization and control. The 

decision making process was one that depended on consensus 

rather than that of majority rule. It was difficult for 

Europeans to comprehend that one or two tribal members could 

not constitute representation of an entire tribe. The 

traditional members of the tribe felt that because the 

decision to reduce the livestock, was made by a few members of 

the tribe (tribal council), the decision was not binding upon 

them. 

(Papago Indians file, 1936, National Archives) Two months 

prior to the Papago tribe's election to approve the 

constitution and Bylaws, a petition was sent to the Secretary 

of the Interior dated October 8, 1936, by approximately 500 

members of the tribe who were demanding an investigation of 

the Indian agent due to his contradicting the provisions of 

the Indian Reorganization Act by appointing delegates as 

district councilmen and district representatives, thereby 
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influencing the tribal council to authorize a gas company to 

lay a pipeline from Casa Grande to Ajo, across the northern 

part of the reservation without consulting the districts in 

that particular area for their advice, consent, or opposition. 

A representative from Chukut Kuk was barred from having a 

voice in the tribal council which was established by the 

people. There was dissatisfaction at the lag in communication 

when government officials and supervisors visited the 

reservation. The people wanted to be informed about such 

visits and to be included in the proceedings of such visits. 

The most significant paragraph of the petition was grievance 

#6 which reads: 

"The Papago tribe's understanding that through 
the provisions of that act (IRA) some 
responsibility would be placed on the tribe. 
To date the Agency is still run on the 
"bureaucracy system," just as before the IRA." 

Although the IRA provided for more autonomy for the 

Papago tribe, the grass roots people were fully aware that 

unless they were directly involved in the decision making 

process and sincere efforts were made to implement their ideas 

and recommendations, along with the advice from traditional 

leaders, the elected leaders would continue to be confronted 

with barriers to their methods of governing the Papago tribe. 

As a result the tribal council created a Constitution 

committee in 1959 that was combined with the Law and Order 

committee. In 1977, the committees were separated and the 
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Constitution committee was charged with recommending reforms 

and revisions to the 1937 Constitution. The exposure to non 

Indian economic development came in the form of the leasing of 

Papago land for minerals. (Indian Record, BIA, Nov. 1969) In 

October 1967, the Papago tribe received $3.7 million from two 

Arizona companies for development of a $100 million dollar 

copper mine on the main reservation. The development was on 

4,200 acres of land located 30 miles from Casa Grande. As a 

result of the 1934 IRA and the settlement of Papago mining 

disputes, the tribe approved the mining lease, granted a water 

right of way, assigned a gas right of way, and a water permit, 

and approval of an operating agreement. In exchange the tribe 

received a cash consideration of $3,701,000. The mining 

company agreed to develop a training program for the Papago 

Indians and the tribe received annual royalties of between $3 

million to $6 million. The funds were deposited in a federal 

savings account assigned to the tribe and in a savings account 

assigned to the district of Sif Oidak. In 1969, the tribe 

indicated they would use the interest from the royalties to 

help finance their annual operating budgets and for various 

social programs. As more and more monetary benefits became 

available to the tribal members, efforts were made to produce 

an accurate tribal membership roll. In order to distribute 

benefits fairly, especially on a per capita basis it was in 

the best interest of the tribe to develop a mechanism for 
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tribal enrollment. On January 21, 1978, a Secretarial election 

was held to vote on amendment III to the Papago constitution 

and Bylaws regarding tribal membership. The vote was 1,622 

for, 408 against, with a 40% turn out of the 5,087 eligible 

voters. (Indian Record, BIA, 1968, p. 8) On February 17, 1968, 

Mr. Thomas A. Segundo, the newly elected Chairman of the 

Tohono O'odham Nation presented his inaugural address to his 

constituency and guests. In his address Segundo said: 

"We come here to observe..the beginning 
of a new era in the history our Papago 
Tribal Government an era which shall 
bring forth an unprecedented surge of 
the greatest effort towards the develop
ment of our Papago people and their 
resources." 

Approximately 31 years after the passage of the 1937 

constitution the "new era" was to take place. According to Mr. 

Segundo this era was plagued by common problems in the 

reservation villages that included poverty, disease, ignorance 

and the lack of opportunities for development. Serious 

programs in health, preventative medicine, and education were 

not introduced until the 1950's. He called on the cooperative 

efforts of the Bureau of Indian Affairs and the Department of 

the Interior "to push back the jungle of suspicion and permit 

a cooperative and coordinated new endeavor for our peoples' 

welfare." Finally, he also called on the Public Health 

Service, the public and parochial school systems, and other 
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State and Federal agencies and institutions to join in this 

effort. According to many Tohono O'odham tribal members, no 

other leader since Mr. Thomas A. Segundo has ever taken the 

Tohono O'odham Nation into a new coordinated era. As the 

tribe's exposure to the outside world was becoming 

increasingly intimate, they were also being effected by 

federal Indian policies being debated in the halls of 

Congress. 

National Issues 

(Congressional Information Service, 1931-33) President 

Herbert Hoover was attempting to revive the Nation's economy 

after the 1929 stock market crash. According to historians his 

efforts proved to be inadequate. The most important of his 

proposals was the Reconstruction Finance Corporation (RFC) of 

1932, which authorized the RFC to lend money to railroads, 

banks, agricultural agencies, industry, and commerce. A total 

of $11 billion was provided in the form of relief to the 

target areas mentioned. Other major Acts of Congress during 

this period, were the 20th amendment identifying January 3rd 

as the day Congress will convene for the year and the terms of 

the President and Vice President will expire on January 20th. 

The 21st amendment repealed the 18th amendment to the 

constitution, thereby legalizing the manufacture, sale, and 

transportation of alcoholic liquor everywhere in the Union 

except those States, counties, or municipalities where the act 
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was forbidden by the State, county, or municipal law. Liquor 

was outlawed on the Indian reservation, however, bootlegging 

and the consumption of liquor was very much a part of the 

lifestyle on the reservation as it was everywhere in the 

Union. 

The 72nd Congress approved the Emergency Relief and 

Construction Act that extended the scope and functions of the 

RFC and authorized it to incur a total indebtedness of $3 

billion and to provide $1.5 billion in loans for the 

construction by State and local agencies of public works of a 

self liquidating character and to provide to States $100 

million in temporary loans to finance the relief of economic 

distress. The Federal Home Loan Bank Act established a five 

member Home Loan Bank board, set up a series of discount banks 

for home mortgages, established 8 to 12 banks be set up in 

different parts of the country for discount home loans for 

building and loan association, savings banks, and insurance 

companies. 

Although relief in the form of millions of dollars was 

available for citizens of this country, the Indian people, 

especially the Tohono O'odham were not eligible for the 

discount bank loans. Because Indian tribes are wards of the 

federal government and their reservation land is held in trust 

by the federal government, the land does not belong to the 

Indian tribes. Therefore, the tribes cannot use their land or 
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homes as collateral for bank loans. Less than five years prior 

to the relief efforts, the Merriam Report. 1928 reported the 

poor conditions of Indian reservations prior to the stock 

market crash of 1929, and the "Great Depression." The Indian 

nations have been in a "Great Depression" since early contact 

with conquerors (who came in contact with Indian communities) 

representing many royal crowns and nations. The taking away of 

lands, subsistence and religion, ultimately rendered the 

Indian nations incapable of warding off the early explorers. 

The concept of "deplorable Indian conditions" is explained in 

this section of the Harvard Law Review: "Poverty due to loss 

of ancient means of livelihood and the inability of the Indian 

to participate productively in the American economy has 

reinforced separation and affected tribal life." This article 

also explains that separation of tribes from the mainstream 

society is a way to retain traditional culture. (Harvard Law 

Review, 1969, vol. 1322, p. 1356.) 

By 1933 it was estimated that one third of the Nation's 

labor force was out of work, and economic conditions had 

reached critical proportions. (Congressional Information 

Service, 1933-1934.) Franklin D. Roosevelt, was elected 

President of the United States and he proceeded to initiate 

what he termed "New Deal" legislation. The cooperation of the 

Congress of the United States helped to remedy the Nation's 

economic crisis. Laws related to the budget, taxation, 
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unemployment relief, Federal grants to the States, 

Agricultural subsidies, public ownership of public utilities, 

and an industrial recovery program to name a few. The Tohono 

O'odham was striving to turn the tables on its poverty crisis 

and erosion of land due to run offs and overgrazing, by 

ratifying the provisions of the Indian Reorganization Act. Of 

significance to the 1934 Indian Reorganization Act, was the 

Tydings-McDuffie Philippines Independence Act, approved on 

March 24, 1934 which provided for the complete independence of 

the Philippine Islands within ten years, contingent on the 

adoption of a Philippine constitution, and to establish a form 

of government for the Philippine Islands. Also, in June 1936 

Congress approved the first "Organic Act" for the Virgin 

Islands which provided for limited self government. Although 

the trend from 1934 - 1936 was to authorize the right to self 

government, Indian nations and other indigenous groups 

received limited self government. Approval by Congress was 

authorized by the "plenary powers of Congress." For example, 

should the Tohono O'odham Nation wish to enter into agreement 

with mining companies the Bureau of Indian Affairs, the 

representative of the federal government must approve and be 

involved in the negotiations. The pattern of a child/parent 

relationship still continues as we enter the 21st century, at 

the same time tribes are demanding autonomy and protection of 

their aboriginal claims in this country. The period 
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between 1945 - 1961 was considered the termination era. Tribes 

as the Menominee of Wisconsin, and the Klamath of Oregon, 

among others were terminated and all rights and services were 

extinguished. It was during this period that the two factions 

on the Tohono O'odham reservation were sending a series of 

correspondence and petitions to their Congressional leaders in 

Washington, D.C. With all the unrest, it would have been easy 

to terminate the rights of the Papago tribe. In 1968 the 

Congress of the United States passed the Indian Civil Rights 

Act, yet the 1937 constitution of the Papago tribe had no 

provision for the protection of a tribal member's rights. In 

the Progress Report. Commission of Indian Affairs. 1968. fifty 

tribal delegations visited Washington, D.C. throughout the 

1968 fiscal year. The Commissioner interpreted this as the 

tribes' desire to obtain help from the Bureau of Indian 

Affairs as "a means of developing the "all government" 

approach to Indian problems." In this report BIA field 

technicians were credited with working directly with the 

Indian groups to implement modern governments and the success 

of Indian groups to implement modern governments and the 

success of this effort was apparent in "the more vigorous 

leadership evident in many tribes, including participation of 

younger Indians." 

Throughout the 1970's reforms across the country were 

paving the way for increased federal Indian policy 



27 

initiatives. In 1986, the year the Tohono O'odham Nation 

approved its revised constitution, there was to follow a 

series for liberal reforms in the form of Senate and House 

legislation. (Congressional Information Service, 1986) On June 

30, 1986, a hearing was scheduled to consider S.902 (text p. 

3-14), the Indian Gaming Control Act, and to establish federal 

standards and regulations for the conduct of revenue-raising 

Indian gambling operations. On July 24, 1986, a hearing was 

conducted on the proposed amendments to the Alaska Native 

Claims Act. An Act to provide Alaska Natives with certain 

options for the continued ownership of lands and corporate 

shares received pursuant to the original Act. The purpose was 

to revise the corporate structure mandated under the original 

Act. Also, on August 7, 1986, significant headway was made in 

the form of the recommendations to amend the 1975 Indian Self 

Determination and Education Assistance Act to improve the 

procedures in tribal contracting with federal agencies for the 

administration of programs previously run by the federal 

government. The provisions included allowing tribal 

organizations having contracts with Health and Human Services 

to be covered by the federal Tort Claims Act, which would 

eliminate the tribe's need for medical malpractice insurance. 

Also, the amendments clarify Congressional intent that 

indirect contract support costs should be provided to tribes 

under the administrative contracts agreements. Finally, the 
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amendments require all federal agencies to use an annually 

negotiated uniform indirect cost rate for all contracts and 

grants made with tribes. The settlement of certain claims of 

the Papago Indians was discussed in a hearing on September 19, 

1986 regarding the construction of Tat Momolikat Dam located 

in the Sif Oidak district and the settlement of claims arising 

from the operation of Painted Rock dam. On September 23, 1986, 

proposed legislation was heard to establish Procedures for 

Review of Tribal Constitutions and Bylaws or Amendments 

pursuant to the 1934 Indian Reorganization Act. This piece of 

legislation was created to establish criteria to schedule 

tribal elections and to consider the adoption of tribal 

Constitutions, Bylaws, and amendments. 

Ultimately, in 1986, the apparent trend was to create an 

atmosphere of reform in all phases of federal Indian policy. 

The Tohono O'odham was among the first of tribes to institute 

a three branch form of government. The Tohono O'odham Nation 

is viewed by other tribes as a model for reform and the next 

ten years will establish a more focused picture of whether or 

not this model will work. I will now explain the process and 

dynamics of the Tohono O'odham Constitution committee and how 

its dynamics influenced the final draft document. 
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Chapter Three 

Process and Dynamics of the Constitution Committee 

The history of initiating change to the tribal 

Constitution was explained by a member of the committee in 

1982. (Constitution Committee files, 1982) In 1977 when the 

Constitution committee was separated from the Law and Order 

committee, serious efforts were made by the tribal council to 

initiate revisions to the 1937 Constitution. The original 

Constitution committee consisted of four tribal council 

members, however, two of the council members were elders, who 

made an effort to sensitize the committee on the inclusion of 

the traditional people in the process. This included applying 

their ideas and needs in the development of the revised 

Constitution. In an interview with a previous employee of the 

Tohono O'odham Nation, I discovered that in 1977 when a draft 

Constitution was presented to the districts on the 

reservation, the overwhelming response of the people was to 

develop a constitution that would distribute the power 

equally, rather than allow the excessive control and power 

wielded by the tribal council. As stated earlier, the 

population of the tribe expanded from 5,577 in 1934 to 10,000 

in 1972 creating a need to redefine the tribal membership 

clause in the constitution. In addition, the growth of the 

population in the communities surrounding the reservations 

created jurisdictional problems due to the absence of a 
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mechanism in the old Constitution allowing the tribe the 

authority to enforce its laws to its members and non-members. 

According to the Wisconsin Teacher Manual on Native American 

Studies. 1989. "Dramatic improvements have taken place as 

tribal governments have begun to assume legal, contractual and 

administrative responsibilities for the many sided aspects of 

modern economic and social concerns." As the Papago tribe was 

forced to interact with officials off the reservation 

boundaries, they discovered that their most powerful document 

did not provide for control of its own membership much less 

visitors to the reservation. The question of "Who has 

jurisdiction to enforce the hunting regulations, major 

minerals as oil and water resources etc...?" led to a serious 

discussion about whether or not he tribe indeed had a document 

that would accommodate the new trends and the management and 

protection of its own assets and resources. 

With the deaths of the two elders on the Constitution 

committee, the configuration of the committee changed with all 

but one of the members being council members. (Constitution 

Committee Minutes, 1980) On June 7, 1980 the committee adopted 

a formal set of procedures to govern the committee. This 

particular committee was responsible for formulating serious 

initiatives aimed at revising the Constitution. In the 1983-84 

fiscal year of the Papago tribe the budget request from the 

committee was $18,274.00. The fact that the configuration of 
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the Constitution committee was composed of tribal council 

members, helped to accommodate the committee with regard to 

budget constraints. In 1981 the Vice Chairman of the tribe 

circulated a memo to the tribal departments restricting 

expenditures on supplies, travel, and xeroxing. Since the 

majority of the Constitution committee members were tribal 

council members, they were able to obtain an exemption from 

this restriction. The appropriation by the tribal council to 

the Constitution committee in 1983-84 was $12,300 for per diem 

and operations. The justifications for the appropriation was 

to complete the revisions to the 1937 Papago Constitution in 

order to hold a Secretarial election within 1983-84 fiscal 

year, (the final draft was not ready for a Secretarial 

election until 1986.) The committee goals were; to present all 

drafts of the revised Constitution by September 1983, to take 

the draft copies to all twelve districts, to obtain input from 

the people and return the recommendations for final approval 

by the tribal council in order to call for a Secretarial 

election by January 1984. 

Due to the limited expertise of some of the committee 

members an effort was made to make time for training sessions 

and to request consultant assistance to develop a sense of 

history in the formulation of Indian policy, also to assist 

with the revisions to the Constitution. On June 17, 1980 the 

members viewed a film entitled Jurisdiction by the Institute 
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for the development of Indian Law and they asked for 

assistance from a tribal member who was employed in the Tribal 

Courts, one of the non Indian Attorneys, an Indian Attorney 

for the Gila River Indian Community, and a non Indian Linguist 

who specialized in the Tohono O'odham language. The 

individuals were asked to give feedback on a draft 

Constitution prepared by a non Indian IBM Consultant employed 

at the time with tribe's Research and Planning Department. A 

sixth draft was prepared by the tribal member who incorporated 

traditional ways of governance which included equal 

distribution of powers among the proposed three branches of 

government which was considered a public outcry since the 1977 

public hearings. However, due to the configuration of the 

committee, this draft was drastically revised due to the 

reduction of council's powers in this draft. The tribal 

Attorney involved had considerable influence on this committee 

by his employment status with the tribe, especially the tribal 

council. 

The translation of the drafts was a concern of the 

committee members. In an effort to accommodate the native 

speakers on the tribal council, the committee contracted with 

a non Indian Linguist who specialized in the Tohono O'odham 

language to translate the document during the committee's 

presentation to the council (Constitution Committee file, 

1982) The end result was dissatisfaction at the Linguist's 
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attempts to translate the document word for word and not 

making correct sounds when speaking the language. The 

committee concluded that the translation should be for the 

committee and not the council (for the record, the committee 

ended up calling on the expertise of a tribal member trained 

to be a Linguist.) The records of the Constitution Committee. 

1980 &1982 indicate that the first drafts were presented to 

the tribal council on September 11, 1980. After presentations, 

revisions were made and presented on October 8, 1980, November 

6, 1980, December 30, 1980, February 1981, and one of the 

final drafts was presented on July 29, 1982. The committee 

proceeded to schedule a series of workshops on the proposed 

constitution in order to inform the people of the revisions 

and obtain their feedback. The first session was held on 

September 17, 1982 for Tribal Directors, and district members, 

representatives from other agencies were invited and 

encouraged to participate. A separate session was scheduled 

for the youth on December 20, 1982. In a letter dated, 

December 1, 1982, to youth the committee Chairperson stated 

"The committee feels that our youth also needs to be aware of 

it's (constitution) existence... Help make a contribution to 

this important step in O'odham history." A memo dated December 

17, 1982 was mailed to district representatives encouraging 

them to select youth representatives from their districts to 

attend the session. Also, Mrs. Arlene Hobson, the Assistant 
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Dean for Native American Student Affairs at the University of 

Arizona, in Tucson, sent a letter dated, December 14, 1982 

informing the Chairperson of the committee that she sent 

notices to the 14 tribal members who were enrolled at the 

university. As is clearly evident, the Constitution committee 

made an attempt to include several entities in the process. A 

historical perspective of federal Indian policy was taught at 

the sessions to explain the proposed constitution. Such topics 

included history of the 1937 constitution, 1934 IRA, 1790-1834 

Trade and Intercourse Act, 1885 Major Crimes Act, 1887 General 

Allotment Act, Separation of Powers, and the general overview 

of the proposed constitution. It is rare that tribal council 

members have some exposure to the history of federal Indian 

policy and Supreme Court decisions. It was obvious that some 

of the committee members felt that awareness of these 

historical aspects were necessary in order to understand the 

complexity of the proposed document. 

Public Hearings and the People's Voice 

According to the Minutes of the Constitution Committee, 

a total of fifteen public hearings were held from May 22, 1981 

to March 23, 1984. Nine were held in 1981, two in 1982, two in 

1983, and three in 1984. In addition, constitutional committee 

meetings were held on January 28, 1982, March 23, 1984, and 

April 2, 1984. Eleven districts comprise the Tohono O'odham 

Nation. Public hearings were held in only nine of the eleven 
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districts. They were Sells, Gu Achi, Schuk Toak, Sif Oidak, 

San Lucy, Baboquivari, Chukut Kuk, Gu Vo, and Pisinemo. Two 

public hearings were held in Sells, Chukut Kuk, and Sif Oidak. 

The two districts that did not hold public hearings were 

Hickiwan and San Xavier. Overall the tribal membership voiced 

concern about the recommended term of "nation" versus the term 

"tribe" in the preamble. One of the common issues of concern 

at the public hearings and of the Law and Order department was 

the jurisdictional issues with regard to criminal and civil 

jurisdiction over non tribal members on the reservation. (Due 

to Supreme court decisions such as the Oliphant decision which 

prevents the exercise of criminal jurisdiction over non tribal 

members.) The Gu Achi district wanted jurisdiction over the 

tribal Attorneys due to the history of the absence of the 

tribal Attorney at a majority of the tribal council meetings, 

although he sent a staff Attorney on his behalf. The tribal 

members recognized the experience and expertise missing from 

the council meetings by the absence of the tribe's chief legal 

counsel. The constitution committee moved Membership in the 

tribe from a secondary to a primary issue after an in-depth 

discussion regarding the importance of understanding the 

rights of a member of the nation. The last common issue which 

surfaced as a result of the public hearings held in Gu Achi, 

Gu Vo, Sells, Baboquivari, and Chukut Kuk was the question of 

the degree of autonomy of the district council organizations 
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which are separate and distinct from the tribal council. At 

the core of the discussion was the boundary issues and the 

recommendation that tribal members and non tribal members be 

required to apply for permits for hunting, grazing, and wood 

cutting in the eleven districts. The district's clearly were 

requesting more autonomy by assuming the power to issue 

permits for woodcutting in their districts rather than from 

the tribal council. The districts also questioned the 

necessity for their own members to apply for a permit in the 

first place. The final interpretation of Article VI - Powers 

of the Council, was the tribal council can delegate authority 

for activity to the districts. The tribal council is the 

governing body for the tribe, therefore, they can settle 

boundary disputes that occur. The district of Gu Achi wanted 

the authority to enact its own ordinances. The interpretation 

is the district can govern local issues, however, the tribal 

council has police power. The purpose of the proposed 

constitution, according to the authors, was to provide for a 

more central government. However, in the approved constitution 

reservation districts were specified and given more 

credibility as local governing bodies. A total of 58 issues 

surfaced during the public hearing process, resulting with 21 

changes being made to the proposed constitution, and the 

remaining 37 being clarifications made where changes could not 

be made due to existing policies, court cases, and legislation 
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enacted nation wide which would have placed the tribe in 

violation of these policies, court cases and legislation. The 

Gu Achi district wanted criminal sanctions placed on non 

Indians who violate their hunting laws. To do so would be in 

violation of the Oliphant decision which prohibits criminal 

sanctions against non members but the tribal constitution does 

not. Also some members of the Chukut Kuk district wanted an 

clause in the Membership section to read that tribal members 

should marry only tribal members. The response was that this 

was in violation of the 1968 Indian Civil Rights Act, 

therefore, this suggestion was not sanctioned. 

Constitutional Resolutions by the Tribal Council 

(Papago Resolutions Log) Beginning with Resolution No. 

46-80, the tribal council began to make recommendations for 

changes to the draft constitution. The first change was the 

name change of the tribe from Papago to Tohono O'odham Nation. 

I was quite surprised to find that the more traditional 

council members who are known to advocate for the use of the 

tribal language in council sessions opposed the use of the 

term Tohono O'odham Nation. This term translates to "Desert 

People" and is the aboriginal description for the tribe who 

has survived in the Sonoran desert for years. The final vote 

for the name changes was 1037.5 for, 222.5 against, and 180.0 

not voting. The tribal council defeated resolution No. 47-84 

which was to change the use of I'itoi our Maker in the 
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preamble to T-Na:tokam our Maker due to a possible controversy 

stemming from some of the tribal council members who have 

embraced a fundamentalist religious philosophy having beliefs 

in a Creator of people in general and not the traditional 

philosophy which gives I'itoi sole credit for being the 

Creator of the "Desert People" as traditions confirms. This is 

an example of the influence of other religious denominations 

on the reservation just as it became an issue in the 1930's. 

The tribal council vote was 419.5 for, 657 against, and 363.5 

not voting. Perhaps the most critical resolution was 

resolution No. 48-84, passed on April 4, 1984 to accept the 

proposed three branch form of government. A division among the 

council members on this particular resolution took place with 

the final vote being 11 for, 4 against, and 7 chose not to 

cast a vote. The following is a summary of the number of 

resolutions passed beginning in 1980 through 1985, with the 

number of resolutions passed each month related to the 

constitution itself. 

Year No. Resolutions No. Constitution 

1980 125 0 

1981 123 1 

1982 168 0 

1983 172 0 

1984 250 23 

1985 244 4 
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The four resolutions acted upon in 1985 were in reference 

to the proposed constitution and authorized the Constitution 

Committee to proceed with the voting procedures for the 

constitution. The council at this point was satisfied with the 

efforts of the committee. The council did by resolution No. 

75-85 established a five member policy and procedures 

committee to effectively carry out the task assigned by the 

council. The vote was 1162.0 for, 278 against, and 0 not 

voting, 0 absent. Immediately following this action the 

council passed resolution No. 76-85 appointing members to this 

committee. In 1986 the council passed resolution No. 56-86 

appropriating $1,000.00 to this committee to expend for 

consultant services. The remaining resolution passed in 1985 

was resolution No. 773-85 to change references made to the 

Chairman and Vice Chairman to Governor and Lieutenant 

Governor. This particular resolution was defeated by a vote of 

509 for, 977 against, 153.5 not voting, and 1 absent. In 

addition, resolution No. 774-85 calling for a Secretarial 

election in the form of a letter dated September 18, 1985 

making reference to resolution No. 147-84 on July 12, 1984 

which proposed a new constitution for the Tohono O'odham 

Nation for submission to the voting membership of the tribal 

membership for ratification according to Article IX of the 

constitution. Once ratification was achieved, the constitution 
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would supersede the 1937 constitution immediately. On August 

26, 1985 the Deputy Assistant Secretary of the Bureau of 

Indian Affairs made some modifications to the proposed 

constitution and in a letter, did authorize the Superintendent 

of the Bureau of Indian Affairs to call and conduct a 

secretarial election in accordance with the provision of 25 

C.F.R. Part S 81.8. The tribal council did accept the 

modifications made by the Bureau of Indian Affairs, Deputy 

Assistant Secretary and the call for the election on January 

18, 1986 was authorized. During this time an election board 

was necessary according to the provisions of C.F.R. S 818. The 

election board consisted of the agency Superintendent, at 

least two representatives of the Papago council to conduct the 

election. The constitution committee was later identified as 

the representatives to the elections process. The vote on this 

resolution was 1,391 for, 180 against, 1 not voting, and 0 

absent. 

On January 6, 1986, the Tohono O'odham Nation approved 

the revised Constitution and Bylaws by a vote of 1,236 for, 

944 against, with a voting population of 3,336, and a total 

population of 15,844. A 30% turn out of eligible voters 

participated in the elections process to ratify the most 

powerful document for the Tohono O'odham Nation. The tribal 

council members had more input in the revisions of the 

constitution than any other group on the reservation before 



41 

the final draft was presented to the voting population. 

Therefore, the bulk of the revisions were tribal council 

generated and approved. This was to play a significant role in 

the transition of the government immediately following 

ratification of the most powerful document of the Tohono 

O'odham Nation. The fact that four of the five Constitution 

committee members were tribal council members and were 

responsible for preparing the final draft allowed for bias 

toward the legislative council's control of Tohono O'odham 

national matters, instead of allowing for an equal 

distribution of power among the three branches of government. 

This is one of the reasons for the chaotic state of the Tohono 

O'odham government in 1992. 



42 

Chapter Four 

Comparing the Old and New Constitutions 

In comparing the old and new constitutions the 

Jurisdiction of the Tohono O'odham Nation was spelled out in 

the first article and replaced the old article entitled 

Territory. The new constitution made reference to the 

jurisdiction of the Tohono O'odham Nation that would now 

encompass all persons and activities carried on within the 

boundaries of the Nation, consistent with federal law. In 

addition, the sovereign powers, authority and jurisdiction 

over its members now extends beyond the geographical 

boundaries of the Nation. In terms of membership into the 

Tohono O'odham Nation, the only addition to the new 

constitution was all rights derived from being a member would 

be lost or should be relinquished if a person is or becomes a 

member in another Indian Nation, tribe, community, or band. 

The individual should be given the opportunity to relinquish 

membership to the other tribal group first. The Constitution 

committee felt it was important for the tribal members to know 

what their rights are as members of the Tohono O'odham Nation. 

This was not evident in the old constitution. Whereas the old 

constitution had only two sections focusing on freedom of 

speech, worship, press, and assembly, and to be given equal 

opportunity to participate in the economic resources of the 

Papago reservation, the new constitution stressed that all 
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political power is inherent in the people. For once, the 

members of the tribe not elected to a position of leadership 

would now be able to become directly involved in the 

political process should they desire to do so. Since early 

contact and subsequent federal Indian policy, the people have 

had very little voice or interaction with elected leaders. The 

objective of early explorers and representatives of foreign 

countries was to subject the people to the wishes of appointed 

or elected leaders, a foreign method of control imposed upon 

the indigenous peoples. 

Article XIII of the new constitution entitled Removal and 

Recall is a critical element of the new constitution because 

there was no method to control or monitor previously elected 

tribal leaders in the old constitution. This article 

established an instrument for the removal and recall 

(immediately after the ratification of the new constitution) 

of the tribal Chairman who was removed from office by the 

legislative branch. The referendum/initiative is included in 

the new constitution thereby giving the people some control of 

the policies of the legislative body in terms of approval or 

disapproval of policy set by the legislative body or to 

propose new policies not initiated by the legislative council. 

The protection and due process to its members is emphasized in 

the first section. In previous years numerous cases can be 

cited where individuals were removed from employment or 
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appointed committees without a fair hearing and due process of 

the law. In section four of Article III in the new 

constitution, reference is made to the Indian Civil Rights Act 

of April 1, 1968. In the Indian Civil Rights Act. 1968 the 

rights in Article III, section 1-3 shall not be construed as 

denying or abridging other fundamental rights of the people 

guaranteed under this act. the tribal council members 

unanimously approved this addition to protect the rights of 

its membership. 

Perhaps the most important addition to the new 

constitution is Article VI- Form of Government. The structure 

is similar to the system developed by the Iroquois Confederacy 

comprised of six different and distinct tribes that formed a 

confederation to govern matters concerning environmental, 

social, and the welfare issues of its tribal members. In this 

article, it identifies the three branch form of government as 

the foundation of the political governance of the tribe. The 

three branch form of government is modeled after the Iroquois 

Confederacy. 

Executive 

Is elected by the people at large and is confirmed by the 

legislative council and is authorized to be responsible for 

the legislation of the Nation. 

Legislative 

A chairperson is elected from within the legislative council 
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and along with the executive branch is responsible for the 

legislation of the nation. 

Judicial 

A chief judge is responsible for this branch, selected from 

his/her peers and confirmed by the legislative council. In the 

old constitution under Article VII appointment of judges and 

police; may be elected by the people, and appointed by the 

tribal council. This was not consistent because the tribal 

council assumed authority for appointing all tribal judges. 

Currently, there are six judges who were all appointed by the 

legislative branch to oversee the following; children's civil, 

juvenile delinquency, adult civil, adult criminal, traffic, 

and administration. The powers of each branch are identified 

in the constitution in detail. 

Environmental Protection 

The land, water, and environmental policies are a part of 

the new constitution. With the onslaught of people buying land 

close to the reservation, it is necessary to protect the 

natural resources on the reservation especially water located 

on or near the reservation. Of the three natural resources, 

only land was included in the old constitution. The protection 

of the natural resources is consistent with federal laws to 

ensure the federal trust responsibility to the tribe. 

The revised constitution was created to meet the needs of 

the ever changing demands of the constituency on the 
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reservation and to attempt to keep up to date with the fast 

paced world off the reservation. Due to the numerous 

restrictions in the form of federal Indian policy which have 

denied tribes throughout this country the rights to practice 

their traditions, many tribes have all but lost the very basic 

understanding of their existence, their language and in some 

cases their land base. Therefore, to go back to using the 

traditional forms of social, political, and economic means of 

survival is not possible for most Indian nations. The Tohono 

O'odham Nation is striving to accommodate its traditional and 

modern infrastructure, however, just as the 1934 Indian 

Reorganization Act was confusing and resisted by many 

traditionalists on the reservation, the new form of government 

under the 1986 revised constitution, is still in question. The 

many daily interpretations of the constitution by each branch 

of government adds to the confusion experienced by the tribe 

today. 
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Chapter Five 

Transition Phase of the Tohono O'odham Nation 

Immediately following ratification of the 1986 

constitution and approval was given by the Secretary of the 

Interior who oversees the Bureau of Indian Affairs, the 

constitution superseded the 1937 constitution. It is 

interesting that the legislative branch who had the most 

influence and impact on the final draft constitution, was 

effected by the changes immediately following the election. 

This was due to the lack of foresight in preparing for the 

changes and the different method for conducting business which 

is now required of the legislative branch. The following is a 

break down of the number of legislative resolutions which are 

a result of the daily interpretations and misinterpretations 

of the 1986 constitution. 

Year No. Resolutions No. Constitution 

1986 363 85 

1987 452 107 

1988 357 52 

1989 410 65 

1990 448 25 

The No. Constitution label refers to the number of resolutions 

which are directly related to legislative actions. The largest 

number of resolutions before the 1986 election was 255 in 1989 

compared to 452 after 1986. This significant increase is due 
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to drastic changes in the infrastructure in terms of the way 

each branch, especially the legislative and executive was to 

do business in the future. It is my observation that 

preparation for the effects of the transition was very limited 

and consequently every unit under each branch was affected by 

the implementation process. As a result the three branches 

were reacting to a series of events whereby a branch would 

discover they no longer had the authority for implementation 

in the new constitution. 

Judicial Branch 

For example, the judicial branch now has to appoint six 

judges for the tribal court instead of three seats. It was 

difficult trying to identify three qualified judges, now 

three additional judges were necessary. The final approval is 

by the legislativs branch and in November 1986, they passed 

resolution No. 512-86, Directing the Appointment of Judges for 

the Tohono O^odham Nation. By August of 1987 the legislative 

council was still appointing its judges as evident by their 

passage of resolution No's. 284-87, 285-87, and 285-B-87 which 

called for the re advertisement of the full time judge 

positions. The resolutions also certified the existing judges 

for the interim. 

Executive Branch 

The tribal Chairman now has veto power over any 

legislation passed by the council and is now required to 
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submit a proposed Plan of Action for the tribal personnel 

under the jurisdiction of this branch. According to the new 

constitution, the Chairman must appoint department heads 

immediately. Prior to this, department heads were selected by 

the Personnel office. In December 1986, approximately twelve 

months after the passage of the new constitution, the 

Legislative branch enacted resolution No. 564-86 directing the 

Chairman of the Executive branch to submit his Administrative 

plan. In May of 1987, fifteen months after passage of the 1986 

constitution, the eligible voters of the Tohono O'odham Nation 

went to the polls in a general election to elect the Chairman 

and Vice Chairman of the executive branch. In an election 

marred by confusion of the electoral process under the new 

constitution, the candidates and the voters were required to 

follow different guidelines under the new constitution. The 

candidates for the executive branch are now required to submit 

a list of one hundred (100) eligible voters along with a 

declaration of candidacy which identifies their running mate 

in the case of the Chairman. After this election, the 

incumbent Chairman and Vice Chairman were replaced by a new 

team. Immediately following the certification of the new 

leaders of the executive branch by the legislative branch, the 

executive branch was beset by problem after problem. On 

December 12, 1987, seven months after the new team took 

office, the legislative branch passed resolution No. 564-87, 
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directing the Chairman of the executive branch to submit a 

draft Administrative plan to be reviewed at the February 1988 

legislative session. The executive Chairman could not meet 

this deadline date, although he did have a rough draft for 

tribal departments to review. The Chairman asked for an 

extension for the May 1988 session, one year after he was 

elected into office. In the new constitution, there is no 

deadline date requirement for submission of the plan, however, 

the legislative council in a series of memos dated November 9, 

1988, December 1, 1988, and December 9, 1988 asked for the 

plan. The executive Chairman made an attempt to submit his 

plan to the legislative rules committee on April 1988 and it 

was not acted upon. In a desperate attempt to confront the 

legislative council, the executive Chairman sent a November 9, 

1988 memo to the legislative chairman calling for a special 

session of the legislative council as authorized by Article 

VII - Executive Branch, section 2 fh) for the same day. The 

response from the legislative Chairperson was that they were 

unable to honor his request due to the following actions taken 

by the their council: (a) a special session can only be called 

when the legislative council is in adjournment and this would 

not be until May 1989, (b) the legislative council needs to be 

informed ten days in advance, and (c) the executive branch 

must first identify the funds to pay the legislative branch 

for their attendance. In November 1988, the legislative 
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council passed resolution No. 322-88 entitled Procedures for 

Appointment. Approval, and Replacement of Heads of Government 

Departments. Up until this point no departmental appointments 

for all tribal programs were made. The Chairman of the 

executive branch made an attempt to veto the resolution, which 

was overturned by the legislative council. The executive 

Chairman's justification was that this action was under his 

jurisdiction and not the legislative council's. Finally, in 

January 1989, one year and eight months after his election, 

the executive Ciiairman presented his Administrative Plan to 

the legislative council only to have it rejected by resolution 

No. 04-89. The reason for the rejection stated in the last 

WHEREAS of the resolution "..does not contain enough detail to 

clarify the manner in which the government will be 

administered." This was a continuation of the internal battles 

that continue to plague the new administration. Consequently 

the executive Chairman was removed from office by the 

legislative branch who served as the jury and judge for the 

proceedings. The executive Chairman was found guilty for 

failure to submit his Administrative Plan and his failure to 

appoint department heads and the tribal Treasurer. Upon his 

removal, the Vice Chairman assumed the role as the Chairman of 

the Executive branch. Consequently, he was charged with sexual 

harassment, suffered a series of heart attacks, but refused to 

resign from his position. While recovering, he appointed the 
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Director of the Research and Planning Department to be his 

designee and to assume the day to day operations of the tribe. 

This action in itself, resulted in a more cooperative working 

relationship between the Legislative and Executive branches of 

government. However, the Chairman's designee alienated himself 

from a majority of tribal employees by initiating change to 

the administration and over all tribal governance. The 

friction was a result of the philosophy that the designee was 

not elected by the people, nor is there a provision in the 

constitution for appointment of such a position. Also, the 

vacancy of the Treasurer's position left no one else to fill 

the vacant Chairman's position. 

Legislative Branch 

On March 10 & 11, 1986, two months after ratification of 

the 1986 constitution, a constitutional caucus was called by 

the legislative branch. The new constitution was not official 

until approval by the Secretary of the Interior as authorized 

by Article XXIII-Adoption. According to the minutes of The 

Tribal Council Minutes of March 10 & 11. 1986. the meeting was 

called by the Vice Chairman of the executive branch. There was 

confusion from the beginning regarding the purpose of the 

meeting by the Vice Chairman. (Minutes, March 11, 1986) The 

purpose was explained as a time to discuss operational 

procedures once the 1986 constitution was signed. (Minutes, 

March 10, 1986 pg. 2) The councilman from Baboquivari district 



53 

requested a definition of the word "caucus" and a clear 

picture of what it is. Therefore, the definition provided by 

the councilman from Gu Vo was the following; 

(Minutes, March 10, 1986) "a closed meeting of a group of 

people to decide on policy; a group of people united to 

promote an agreed upon cause." The idea of a constitutional 

caucus was new and confusing to the traditional members of the 

legislative council. A scope of work was distributed at this 

caucus entitled The Scope of Work; Implementation with its 

contents being (1) Administrative Plan, (2) Veto Process, (3) 

Judicial branch, (4) Section 7; district funds, (5) Article X, 

Section 3; single office requirement, (6) Article 

XIII Removal and Recall, (7) Article VX Initiative, (8) 

Article 16 & 17 Land and Water Policies, (9) Article XIX 

Supremacy of Constitution. A handout on the veto process of 

the Executive branch was also included. It seems clear that 

the legislative branch was more concerned about the power and 

authority of the executive and judicial branches rather than 

their own changes and roles and what impact the changes would 

have on their conduct of business. Some members of the 

legislative branch were concerned about the power of the 

people at large that now have the power to intervene with the 

process of election and removal of this branch as guaranteed 

in the 1986 constitution. 
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Outcomes - Constitutional Caucus 

As a result of this two day meeting of the legislative 

branch the following business was conducted: 

a) Election of a Chairman and Vice Chairman of the branch and 

what their responsibilities would entail. There were no job 

descriptions available at this time, and they set up a 

committee to assume this responsibility. A question surfaced 

regarding the conflict of interest if a district 

representative was elected as the Chairman or Vice Chairman, 

and whether or not these individuals would be required to cast 

a vote on any issues. Reference was made to Article V. section 

4. 1986 Constitution which reads "...He shall be entitled 

to cast his vote as the representative of his district on any 

question before the council." 

(b) An assessment by the councilwoman from Hickiwan surfaced 

32 different tribal committees. The legislative branch 

organized their committee structure to include twelve 

committees to oversee a total of 47 tribal programs, 

departments, and tribal committees. It is interesting to note 

that 46 of the 47 tribal programs and departments come under 

the jurisdiction of the executive branch. These committees 

include the following: 

Agriculture - Soil Water Conservation District, Agriculture 

Extension, Farming Authority, Tribal Herd, and Livestock. 

Budget & Finance - Grants & Contracts, Accounting department. 
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Building & Grounds, and Property & Supply 

Cultural Preservation - Arts Council, O'odham History Project, 

Archeological issues, and Traditions & Culture. 

Domestic Affairs - Tribal Attorney, Attorney General, O'odham 

in Mexico, Hia'ced O'odham, Law Enforcement, Special Counsel, 

Prosecutor's office, and the Advocate office. 

Health and Human Services - Social Service department. Health 

department, and Food distribution. 

Housing - Housing Authority 

Human Resource Development - Education, Early 

Childhood/Headstart, Skills Center, Tohono O'odham Youth 

Services, Youth Council, Johnson O'Malley, Personnel, 

Tribal Employment Rights, and the Joint Training Partnership 

program. 

Judiciary branch 

Natural Resources - Mining 

Rules - Enrollment and Elections 

Water Resources - Water Projects, Water resources, and Well 

maintenance. 

In 1986 the legislative council passed resolution No. 

468-86 entitle Vacating Non-Legislative Committees bv 

November 30. 1986. to assess which committees now fall under 

the jurisdiction of the executive or legislative branch. In 

June of 1987, the legislative council passed resolution No. 

203-87 which now allows its members to sit on three or more 
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committees. Each legislative committee member sits on one of 

the twelve committees as a full time member. Currently, any 

department or tribal member who wishes to address the 

legislative council must first comply to a process which 

includes a formal request that goes before an oversight 

committee for their review, consideration and approval before 

it can be placed on the formal agenda. (Resolutions Log, 1986) 

In October 1986 a series of resolutions were passed appointing 

council members to the various committees, the resolutions 

include No.s 474-86 to 490-86, a total of 13 resolutions were 

voided or entitled No Resolution on File, In June of 1987 the 

council continued with its appointments passing a total of 14 

resolutions, No.s 204-87 to 217-87. 

(c) Some of the legislative members were sitting on district 

councils, however, according to Article X - Elections. Section 

3 ^ in the new constitution, it states "No person holding an 

elective public office of the Tohono O'odham Nation shall hold 

any other elective office of the Tohono O'odham Nation." There 

were some council members who would be in violation of this 

article. (The individuals were asked to decide on an elected 

post.) 

(d) The legislative council was to decide if it will function 

as a full time council, if so, where would the appropriation 

come from for the salaries of the members, office staff, and 

equipment? The concerns from the public at large was what will 
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they be doing? will they have enough work to do? and there was 

concern regarding the salaries of the council members. By 

authorizing passage of Resolution No. 798-86, the legislative 

council approved a 60 day compensation for its members. The 

Chairman of the Executive branch vetoed the resolution, 

however the council overrode the veto. 

The finances of the tribe created great unrest in the 

months following the passage of the constitution. At question 

was the monitoring of the funds and the individuals 

responsible for monitoring the accounts for the various tribal 

programs. In November 1986, the legislative council passed 

resolution No. 493-86 entitled Process be implemented for 

Removal of the Treasurer and the Comptroller. The council 

cited a violation of resolution No. 446-86 entitled Approval 

of a Loan in the Amount of $50.000. In addition, the 

legislative council passed resolutions No. 262-87 and 263-87 

did not renew the contract of the Tribal Attorneys for the 

Tohono O'odham Nation and referred this matter to the Domestic 

Affairs committee. The removals were the beginning of many 

internal battles to impact the Nation in subsequent years. 

In the midst of all of the turmoil was the frustration by 

tribal employees at their inability to implement the quality 

of services needed to continue the daily operations of the 

tribe. Like most agencies, the tribal programs and departments 

were in need of a budget officer to monitor their funds and 
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assist with all financial transactions. Due to the vacancy of 

the Tribal Treasurer, the legislative council extended the 

appointment of a Chief Financial Officer (CEO) which was not 

authorized in the 1986 constitution. Through resolution No. 

347-88 passed in December of 1988, they appointed the 

individual indefinitely until the executive branch appoints a 

Treasurer. Exactly four years after this resolution was 

passed, the executive branch has yet to fill this position. 

The Accounting office was removed from the executive branch 

and placed under the legislative branch, however, it was moved 

back one year and eleven months after the executive Chairman 

was replaced. It is my observation that the Tohono O'odham 

Nation is still in a transition phase and future amendments to 

the 1986 constitution are needed. In the final chapter I will 

provide recommendations for future amendments and 

implementation strategies. 
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Chapter Six 

Recommendation for Future Constitutional Revisions and 

Organization 

In May 1991, the registered voters of the Tohono O'odham 

Nation, once again went to the polls to re elect incumbents or 

elect new leaders of both the Legislative and Executive 

branches of government. Eight teams were in competition for 

the Chairman and Vice Chairman race in the Executive branch. 

Approximately four passed without an Executive team in office. 

This was to be the deciding factor in the votes cast for 

office. Although each team had a political agenda for reform 

and were all concerned about the actions and activities of the 

government of the Tohono O'odham Nation, it was clear during 

the election process in 1991, that the major concern was, 

which candidate for Chairman had the Management and 

Administrative skills to decipher and analyze what took place 

in the past four years and to reorganize and restructure the 

Executive branch as outlined in the new constitution. In 

reviewing the documents, resolutions, and correspondence prior 

to and during the electoral process, I felt that the team who 

best understood the constitution and had the skills to carry 

out the mandates of the constitution was what the tribe 

needed. Although there are critics of the new constitution, 

unless revisions or amendments are initiated, the constitution 

is the most powerful document the tribe has and must live 
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with, regardless of whether it is considered an "Indian" or 

"Anglo" concept. The people elected the Chairman who was in 

office during the passage of the new Constitution, although he 

did not win re election that same year, he was successful in 

his second bid in 1991. The hypothetical question now, is 

whether this individual is eligible to run for another term of 

office since he was in office in 1986 when the 1937 

constitution was in affect, and lost in 1986 at the same time 

the proposed constitution was approved, which allows for an 

individual to serve two terms of office. 

The task of this administration is to research what 

policies and actions were enacted during his absence that 

would now impact his administration. Nine months into his 

administration the department heads and Treasurer were not 

appointed and the Administrative Plan had not been presented 

to the legislative council for their approval, as mandated by 

the Constitution. Part of the problem for the delay in making 

appointments was during the period of the Chairman's designee, 

a new Employee Classification Plan was developed to be 

implemented at the start of the 1992 fiscal year. As of 

October 2, 1991 the employees under the Executive branch, 

numbering 552 positions, were to be placed in their new 

categories and paid under the new plan. Before implementation 

of this plan was to take place, in terms of the salaries for 

those employees who would see an increase, a full disclosure 
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of the fiscal impacts of the plan was to be presented by the 

Executive branch to the Legislative branch. This directive was 

found in resolution No. 91-100 entitled Position 

Classification Plan. This matter was still not resolved after 

the election of the new Chairman of the Executive branch in 

1991. The change of players in both the Legislative and 

Executive branches is also another factor in this issue. In 

December 1991, I was asked by the Chairman of the Executive 

branch to assist him with an assessment of the committees and 

committee appointments that fall under his jurisdiction. In 

addition, I was asked to assess which department heads are 

those that he has the authority to appoint, with the 

Legislative council's approval, and those that do not require 

their approval. The new Employee Classification Plan was left 

in limbo once the Legislative council approved the 

reorganization and creation of nine departments with a 

department head. They are the following; Government Operation, 

Law Enforcement, Accounting, Education, Health, Human 

Resources Management, Property and Supply, Research & 

Planning, and Social Services. For several of the programs 

already in existence, however, the reporting lines have 

changed and some are now under a new department. 

The founders of the classification plan left three 

departments as proposed by some members of the legislative 

council. Personnel office, and the Interim Chairman, they are; 
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Justice, Natural Resources, and Tribal Membership. 

Technically, the positions and departments that are listed as 

proposed should be on hold until the Executive branch approves 

the three departments and the reorganization of programs that 

will now report to the department head. Since the departments 

and their employees fall under the jurisdiction of the 

Executive branch, it is imperative that the Chairman make a 

decision as soon as possible on the proposed departments, the 

programs are in limbo until this is acted upon. Of particular 

interest is the Justice department was listed as proposed, 

with the Attorney General office for the tribe being the only 

program in this department, however, in 1991 the department 

was in full operation, without the approval of the Legislative 

and Executive branches. 

In my recommendations to the Chairman, I advised him to 

call a meeting of the Managers of the programs that fall under 

the proposed departments to discuss with them the proposed 

reorganization and to raise and address any concerns in regard 

of the impacts that may affect the way in which they service 

the people or the manner in which they perform their job 

responsibilities. After a conversation with a member of the 

Legislative council, I also advised the Chairman to send a 

memo to the Legislative branch updating them on the status of 

the proposed departments and finally, to go back to the 

Legislative council if he approves the reorganization as 
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proposed, for any modifications to the appropriations of 

salaries for the employees under the proposed departments. In 

summary, appointments of the three proposed departments should 

not be made until a decision is made on the status of the 

three proposed departments, and a mechanism is in place to 

work with the three departments until clarification and 

resolution is reached. However, appointments to the nine 

departments that were approved by resolution No. 91-100 can be 

filled, if the Chairman wishes to appoint new individuals or 

continue to work with those currently in the positions and 

taking home the salaries under the new classification plan. As 

of January 1992, six department heads were Acting Directors 

until the Executive branch moves on the appointments. 

Although sincere attempts were made by the Executive 

branch to recruit qualified Tohono O'odham to fill the vacant 

heads of the various departments, many have declined the 

invitation due to the political environment that exists 

currently, and will probably continue to exist, unless efforts 

are made to make amendments to the 1986 Constitution of the 

Tohono O'odham Nation. Based on my review of the documents 

prior to the passage of the 1986 constitution, the activities 

immediately following passage, and my assessment of the 

outcomes to date, I predict that it will take approximately 

(10) years for the constitution and the three branch form of 

government to resolve differences. By this I mean that much of 
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the confusion steins from the uncertainty of how the roles and 

responsibilities changed almost immediately. Like most tribes 

in the United States, especially in the southwest, change does 

not come overnight. The inconsistency of the United States 

Administrations policies with regard to American Indians and 

Alaska Natives have proven to be detrimental to tribes, 

especially the Tohono O'odham. The current Tohono O'odham 

Administration will have its hands full with restructuring and 

creating a foundation for the Executive branch. What took 

place in the four years prior to 1991 will give the current 

Administration enough work for the four year term of office. 

In addition, the Executive branch must deal with the day to 

day crisis situations that evolve on the reservation, in the 

state of Arizona, and nation wide, that impact on the Tohono 

O'odham Nation, directly or indirectly. 

The current Administration in the Executive office now 

has the responsibility for creating a solid foundation for its 

branch. I do not foresee any new major policy changes coming 

out of the Executive branch due to the political environment 

and the narrow vision for the next three years. I feel the 

voters of the Tohono O'odham Nation made an intelligent choice 

in casting votes for the winners of the 1991 election and the 

runner-up team. Both teams have administrative and management 

experience. The candidates who were adamant about change and 

new policies, expressions of their creative vision for the 
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nation, their time may come in 1995. 

I propose to the individuals who are interested in 

declaring their candidacy for 1995, to begin to assess what 

the political environment is today in the three branches of 

government. I feel it is important to learn who the key 

players are today, and whether or not they will be a part of 

the political environment in 1994. Also to assess what the 

impacts will be if the individuals are strong incumbents. 

Should a potential candidate wish to declare his or her 

candidacy, time should be set aside to envision what the 

issues are likely to be in 1995, not only on the reservation, 

but in Arizona, the nation and the world. How will the tribe 

be impacted by the economics of 1992? What strategies and 

planning should take place? Who should be involved, and who 

will be most directly impacted by the changes? I say changes, 

due to my assessment that members of the Tohono O'odham Nation 

will demand change in 1995. I would begin to draft an 

Administrative Plan to be presented to the legislative council 

no more than two months after one team is certified as the 

leaders of the Executive branch. By this time, the team should 

have discussed, analyzed and made decisions regarding the 

appointment of department heads. To wait until one is 

certified and in office is too late, and only delays the 

functions of the tribe as a whole! One can predict after the 

general election who has a strong chance of being elected into 
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office. An evaluation of the three branch form of government 

after ten years is necessary in order for the three branch 

form of government to make necessary refinements and move 

forward. I strongly recommend that an evaluation of the 

configuration of the Constitution committee be a priority and 

efforts be made to create a committee that represents a 

diversity of individuals from the three branches of 

government, the districts, employees, youth, and elders. The 

reconstituted Constitution committee should make every effort 

to accommodate the traditions of the Tohono O'odham in future 

revisions or amendments. 

In conclusion, after adjustments are made and the roles 

and responsibilities of each area of government are clearly 

defined, the Tohono O'odham nation and its three branch form 

of government can be utilized as a model for other tribes to 

emulate. According to a representative in the Bureau of Indian 

Affairs in Washington, D.C., there are approximately 100 

tribal constitutions in various stages of review, to either 

completely revise their constitution, or consider amendments 

to their current document. This can be attributed to the shift 

toward increased autonomy for tribes by the federal government 

through progressive federal Indian policy and by the tribes 

assuming more control and responsibility of their right to 

self government. The more education about the working document 

(the Constitution), to the youth of the tribe through the 
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inclusion in the curriculum on the reservation schools and 

surrounding school systems, the better prepared future 

generations of the Tohono O'odham will be to accommodate 

traditions and synthesize the pressures of the fast paced 

dominant scjciety and move successfully into the next century. 
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