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Abstract 

This thesis examines conflicts concerning public access to government records. By 

examining the beginning, evolution and current state of public records access in America, 

and specifically in Arizona, this thesis explores the question, "How much access to 

personal information contained in government records is too much?" 

It is my thesis that American democracy cannot survive without open government 

records. Open government records, including voter records, educational records, motor 

vehicle records, property tax records and real estate records, allow citizens to keep 

informed concerning government matters and to oversee the conduct of government 

employees and elected ofGcials. American democracy is based upon this oversight by 

citizens. Without public access to government records, the principles of democracy 

would be undermined and freedoms eroded. 

This thesis concludes that the citizen's right to know, though not a constitutional 

right, is a right that Americans must protect to ensure a strong democracy. 
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Introduction 

"As every man goes through life he fills in a number of forms for the 

record, each containing a number of questions. A man's answer to one 

question on one form becomes a little thread, permanently comiecting him 

to the local center of personnel records administration. There are thus 

hundreds of little threads radiating from every man, millions of threads in 

all. If these threads were suddenly to become visible, the whole sky 

would look like a spider's web, and if th^ materialized as rubber bands, 

buses, trams, and even people would lose the ability to move, and the 

wind would be unable to carry tom-up newspapers or autumn leaves along 

the streets of the city. They are not visible, th^ are not material, but 

every man is constantly aware of their existence.... Everyone is guilty of 

something or has something to conceal. All one has to do is to look hard 

enough to find out what it is. Each man, permanently aware of his own 

invisible threads, naturally develops a respect for the people who 

manipulate the threads." (Solzhenitsyn 192) 

A 1976 article in the Washington Universitv Law Quarterly quoted a portion of this 

statement from Nobel Prize-winning author Aleksandr Solzhenitsyn to sumnuuize 

growing concerns over public records-public records containing >^t Solzhenitsyn, and 

many Americans, considered private information. A 19S9 nationally broadcast program. 

Press and the People, opened with the statement that, 'The public has a right to know. 
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but the practical question is this: How much is the public entitled to know? Not 

everything. We respect, or we ou^ to respect individual rights of privacy." (Lahey, 

Lyons and Mollenhofif 1) The question this thesis presents is, "How much public 

information concerning personal lives is too much?" 

Before attempting to restrict free access to public records, a rational person should 

examine why such access exists. This thesis provides a context for the continuation of a 

government with open records by examining the democratic roots of public records. The 

idea of an open government was as radical as was a government ruled solely by the 

people. Thomas Jefferson wrote, '"No experiment can be more interesting than that we 

are now trying, and ^^ch we trust will end in establishing the fact, that man may be 

governed by reason and truth. Our first object should therefore be, to leave open to him 

all avenues to truth." (Peterson 47) Jefferson knew that the public must have access to 

the inner-workings of the government, because "the people are the only censors of their 

governors (qtd. in Brasch and Ulloth 95)". 

Arizona laws grant access to many government records considered to be public. This 

access allows citizens to keep informed concerning government matters and to oversee 

the conduct of government employees and elected officials. Personal privacy may be 

compromised at times, but it is my thesis that American democracy cannot survive 

without open records. American democracy is based upon a government of and by the 

people. Without public access to government records, the principles of democracy would 



be undennined and freedoms eroded. The citizen's right to know, though not a 

constitutional right, is a right that must be protected to ensure a strong democracy. 
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I. A Historical Context of Public Records in America 

The Begiimings of the Right to Know, 1690-1964 

Long before the formation of the United States of America, governments maintained 

written information concerning their citizens. Even before the birth of Christ, the 

Romans conducted a special census to record the names of all citizens (Luke 2:1-3). And 

two thousand years before that, the Babylonians kept stone tablets with a written account 

of their government's history and laws (Edwards 147). The difference with the American 

government is that it was created, as Abraham Lincoln said, to be a government of the 

people, by the people, for the people. Since this new government supposedly belonged to 

the people, a question arose. If the government belonged to the people, should not the 

government's records also belong to people — open for public inspection? 

In America today, the answer to that question is, "Yes, in most cases." American 

media have treated this fimlom as an implicit right, however, and not as a privilege. 

From a historical perspective, freedom of information, or the right to know, has not 

always existed in America. Also, the media's right to know has never existed. Instead, it 

is the citizen's right to know that this thesis will consider. 

The right of the people to have knowledge of their govenmient is not a new idea. 

Aristotle said, "Both governors and governed have duties to perform; the special 

functions of a governor are to command and to judge. But if the citizens of a state are to 

judge and to distribute offices according to merit, then they must know each other's 



10 

characters; where th^ do not possess this knowledge, both the election to offices and the 

decision of lawsuits will go wrong." (qtd. in Brucker 10) 

The historical roots of American public records and the right to know come from 

England. From the colonizing of America until the signing of the Declaration of 

hidependence, the colonists were subjects of the Crown, under the laws of England. 

From the influence of English thought sprang the earliest ideas of an informed citizenry. 

It was this search for information without government censorship that eventually led to a 

government with open records. 

Author Richard D. Brown points out in The Strength of a People that John Milton 

espoused the idea that, "Censorship... was an obstacle to the use of reason, which alone 

should winnow fact from opinion to establish truth" (8). In 1644, Milton wrote, "Since 

therefore the knowledge and survay of vice is in this world so necessary to the 

constituting of human vertue, and the scanning of error to the confirmation of truth, how 

can we more safely, and with lesse danger scout into the regions of sin and falsity then by 

reading all manner of tractats and hearing all manner of reason?" (13) Milton believed 

that if people were exposed to as much information as possible, they would discover 

truth. He wrote, "And though all the windes of doctrin were let loose to play upon the 

earth, so Truth be in the field, we do injuriously, by licencing and prohibiting to misdoubt 

her strength Let her and Falsehood grapple; who ever knew Truth put to the wors, in a 

free and open encounter? (35) *Tor w^o knows not that Truth is strong next to the 
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Almighty; she needs no policies, nor stratagems, nor licencings to maker her victorious, 

those are the shifts and the defences that error uses against her powers: give her but 

room, & do not bind her ^^en she sleeps....'' (36) 

Though a quest for full disclosure of information had begun, England's government 

officials continued to oppose the idea. Th^ believed there was no such thing as the 

public's right to know. Under the reign of Charles I in 1663, the king's censor, Roger 

L'Estrange, said, "A public mercury [newspaper]... makes the multitude too familiar 

with the actions and counsels of their superiors, too pragmatical and censorious, and 

gives them, not only an itch, but a kind of colorable right and license to be meddling with 

the government" (qtd. in R.D. Brown 12). The realization of an open government 

remained far in the future. 

Before the American Revolution and the establishment of American democracy, 

printing — especially printing information concerning the government - proved to be 

risky. "It was the standard practice of the Crown between the 1680s and 1720s to 

instruct its governors to censor the press in the traditional way by requiring the prior 

approval and licensing of all publications" (Duniway 64). 

In 1690, the first American attempt at a newspaper, Publick Occurrences Both 

Forreign and Domestick. published its first edition, "That people every where may better 

understand the Circumstances of Publique Affairs" (Lee 10). The news reports covered 

current events including health concerns, war reports and political issues. Following the 
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inaugural publication, government authorities suppressed any further publication. They 

also "forbade any person or persons for the future to set forth anything in print without 

license first obtained from those that are, or shall be appointed by the Government to 

grant the same" (R.D. Brown 9). 

In 1693, a book by Englishman John Locke had a dramatic effect upon public 

opinion. In Some Thoughts Concerning Education, Locke "shaped British ideas about 

citizenship and education for generations" (R.D. Brown 18). Locke's important 

contribution to American democracy and the right to know was his belief in "the 

necessity of creating and molding an informed citizenry" (qtd. in R.D. Brown 19). 

The opinions of Milton and Locke influenced many of America's Founding Fathers, 

including John Adams. In his diary, Adams wrote in 1761 that the English Constitution 

"is founded, tis bottomed and grounded on the knowledge and good sense of the people" 

(qtd. in R.D. Brown 46). He further wrote, "In Protestant countries, and especially in 

England and its colonies, freedom of inquiry is allowed to be not only the privilege, but 

the duty of every individual" (qtd. in R.D. Brown 46). 

James Madison wrote, "A popular Government without popular information, or the 

means of acquiring it, is but a Prologue to a Farce or a Tragedy; or, perh^ both. 

Knowledge will forever govern ignorance: And a people who mean to be their own 

Governors, must arm themselves with the power which knowledge gives" (Madison 103). 
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Madison wrote these words in support of public schools, but the words also apply to 

those seeking public information. 

During the 1760s the British began changing tax laws affecting colonists (R.D. 

Brown 52). At first, opposition was confined to newspaper essays or legislative 

discussions among the privileged members of society. The British Revenue Act of 1764, 

however, raised the ire of Boston residents. Where the norm had been meetings among 

members of society, "A significant exception occurred at the public Boston town meeting 

of May 1764, at which the assembled voters and other inhabitants - a socially inclusive 

gathering of freemen - discussed and then approved a remonstrance against the Revenue 

Act of 1764" (Boston 121-122). This public meeting demonstrated the changes taking 

place in the political landscape of America. People began to assert themselves in 

politics. The colonists wanted to participate in their government—they wanted a 

government that belonged to the people. 

In 1782, Thomas Paine, a former secretary to the Committee on Foreign Affairs in 

Congress, revealed government information, subjecting it to public scrutiny (Teeter, 

"Press" 446). "Paine revealed a secret better kept: France had been providing clandestine 

aid to the Americans before the Franco-American alliance became ofRcial" (Powe 30). 

For Paine's revelation of government information. Whitehead Humphreys, a writer for 

the Evening Post accused him of betraying the government and aiding the British (qtd. in 
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Powe 33). In spite of a desire for full disclosure of information, it seemed the emerging 

nation still had a long way to go before the right to know became a reality. 

Later the same year, an article in the Independent Gazetteer challenged government 

restraint of the press (qtd. in Teeter "Printer" 239-240). An anonymous author, using the 

pen name Junius Wilkes, argued that it is the press who exposes and defeats the threat of 

tyranny and misrule. '̂ And public officials are merely public servants and stewards, and, 

as such, accountable at all times to the people" (qtd. in Powe 39-40). 

On July 27,1789, the First Congress of the United States passed the "Housekeeping 

Act" to create the position of Chief Clerk of the Department of Foreign Afi&irs (Laws 

29). This person was "to have the charge and custody of all records, books and papers 

appertaining to the said department" (Laws 29). Thou^ government records may have 

been kept prior to this law, this was the first Congressional authorization providing 

federal agencies with the authority to maintain records (Moss 2). 

To most of the Americans living in today's society, the government of the 18th 

century seems oppressive in its treatment of individual freedoms. America's Founding 

Fathers would have agreed, and they grew weary of government oppression. One of their 

goals in writing the Constitution was to create a government ruled by the people for the 

benefit of the people. Thomas Jefferson believed that "the principal function of 

govenmient was to establish and maintain a framework within vsliich the individual could 

pursue his own ends. The function of the [H^ess was to participate in the education of the 



15 

individual and at the same time to guard against deviations by the govenmient from its 

original purposes." (Peterson, Schramm and Seibert 47) Open records provide voters 

within a democracy greater knowledge of their government In the 1800s, English 

philosopher John Stuart Mill wrote, 'The good society is one in which the greatest 

possible number of persons enjoy the greatest possible amount of happiness. One of the 

main ways for socie^ to insure its members will contribute to this end is by giving them 

the right to think and act for themselves." (qtd. in Peterson, Schranun and Seibert 46) If 

people are to thiruc and act for themselves concerning the duties of citizenship, they must 

have access to the records of their govenmient 

In the absence of federal legislation recognizing the right to know, some states 

recognized a citizen's right to know on their own. Wisconsin enacted record-access 

statutes in 1849 (Baldwin 2). The statutes provided that "the books, records, or papers or 

minutes of all county officers and the coimty books shall be open to public inspection" 

(qtd. in Baldwin 2). Other states enacted laws establishing the right of citizens to inspect 

and copy records (qtd. in Baldwin 2). 

Inconsistency in interpretation of the laws and enforcement became the greatest 

obstacle for citizens seeking public information. For 88 years the Housekeeping Act had 

been little more than an ofiBcial authorization for maintaining filing cabinets. In 1877, 

the law caused a problem when a San Francisco Chronicle reporter, Talcott Williams, 

was denied information on Federal appointments (Moss 3). The reasoning was that the 
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Housekeeping Act did not grant a citizen access to the government's records. This 

statute became popular as a claim of authority that the government's business was none 

of the public's business (Moss 3). 

The inconsistencies continued when the Michigan Supreme Court ruled in 1889 that 

a citizen had the rigjit to examine city sales-tax records. In the decision, one judge wrote, 

"I do not think that any common law ever obtained in this free government that would 

deny to the people thereof the right of free access to and public inspection of public 

records" (qtd. in Cross 27). While this appeared to be a major victory for the right to 

know, it took only two years before a Michigan court rejected a newspaper's request for 

records citing that the records were not public (260). 

In his book The People's Right to Know. Harold L. Cross said that American courts 

of the 18th and 19th centuries had limited precedence because, '̂ English courts were not 

often called on to enforce rights of individuals to inspect public records" (25). Without 

precedence and without legislative direction, the courts declared that there was no 

general coitmion law right for citizens to inspect public records or documents (Shelby). 

As America entered the twentieth century, real-estate interests emerged as allies in 

the pursuit of open government records. These new allies began pressuring the 

government for access to information they deemed necessary to their businesses (Cross 

28). Title-abstract and title-insurance companies "needed to inspect a large variety of 

public records (including wills, taxes, judgments, liens, deeds, mortgages, and numerous 
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Others) affecting title to real estate" (Cross 28). The results included several statutes 

opening up public records to any citizen with a desire to view the records. 

In his in-depth surv^ of cases dealing with a citizen's right to know. Cross 

documented a trend of openness through the beginning of the twentieth century. In 1920, 

an Ohio court ruled that police-department records "must be open alike to all" (322). 

The court interpreted that constitutional fineedom of the press ''carried with it not oidy the 

right to print, publish and circulate the news of the day, but also the right to gather news 

from all legitimate sources" (Cleveland). 

In 1934, a Florida resident won the right to have a certified public accountant (also a 

resident) inspect the records and books of the City of Daytona Beach (Cross 323). 

While numerous cases reinforced the right of citizens to inspect government records, 

other decisions contradicted this notion. In a 1928 Washington State case, a citizen 

attempting to inspect Social Security fund records was denied access on the grounds that 

state records are not open to public inspection (325). In a 1945 West Virginia case, a 

judge barred access to divorce suits in their preliminary stages because they were "not 

required by law to be kept," and were "not within applicable statute as to judicial 

records" and "were not open to inspection" (325). 

In 1946, the Administrative Procedure Act attempted to make government records 

more accessible. In presenting the bill to the Senate, Senator Pat McCarran of Nevada 

said, "The section has been drawn upon the theory that administrative operations and 
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procedures are public property which the general public, rather than a few specialists or 

lobbyists, is entitled to know or have ready means of knowing with defmiteness and 

assurance" (qtd. in Colbum 110). Though this law sought to open up records it had the 

opposite effect A Senate committee reviewing the law a decade later determined that, 

"Any Government official can, under cover of law, withhold almost anything from any 

citizen under vague standards—or more precisely, lack of standards..." (Colbum 110). 

The committee members also concluded, 'There is absolutely nothing that a citizen 

seeking information can do because there is no remedy available." (Colbum 110) 

As Representative John Moss of California noted, "Many States of our Nation have 

solved this problem. Many State legislatures have enacted public records laws, but the 

Federal Government lags far behind." (Colbum) Moss was correct From 1940 to 1960, 

the citizen's right to know gained strength as nearly two-thirds of all states enacted open-

records laws (Baldwin 2). 

Yet, even with these new laws in place, judicial inconsistencies remained. In 1958, 

the Society of Professional Journalists reported, "There were a host of such [refused 

access] cases from Connecticut to Arizona, involving every strata of government in our 

land and too numerous to list in this report In most cases, the secret government was 

permitted to develop through apathy of the newsmen." (qtd. in Baldwin 3) 

Also during 1958, President Dwight D. Eisenhower signed into law the first federal 

statute guaranteeing the right to know ("Senator Hennings" 2). Regarding the physical 
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care of federal records, the amendment to the 169-year-old housekeeping act stated, 

"This section does not authorize withholding of information from the public or limiting 

the availability of records to the public" (Colbum 3). 

As the nation entered the 1960s, the right to know gained unprecedented support. A 

leader in the right to know. United States Sen. Thomas C. Hennings Jr. of Missouri, 

spoke out against "deliberate attempts by the public officials involved to manipulate the 

news either to avoid personal or political embarrassment, or for personal or political gain, 

or because they think the facts are simply none of the public's business. The cases which 

fall in the latter category not only are inexcusable, but, if allowed to increase unchecked 

could pose a serious threat to our survival as a free nation." (Heimings 21) This new 

attitude ushered in the dramatic changes of the new decade. The time for the right to 

know had arrived in America. 
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The Freedom of Infonnatioii Act of 1966 and Beyond 

From March 30 to April 2 of 1965, a committee of the United States House of 

Representatives met to discuss a public-records law. These representatives were "faced 

with the challenge of reconciling, through established democratic processes, often 

conflicting needs; the need for people to be fully informed about the actions of their 

Government and the need for protection of information which, if indiscriminately 

disseminated, would make impossible the effective fimctioning of the Government" 

(House 1). 

From the onset of the hearing, it seemed that the time for the right to know had 

arrived. In his opening remarks. Representative John E. Moss stressed the importance of 

the pending legislation. "The obvious need for adequate information in a democratic 

society needs no emphasis, for without the knowledge necessary to cast an intelligent 

vote, the value of the vote itself is diminished. And without the fullest possible access to 

government information, it is impossible to gain the knowledge necessary to discharge 

the responsibilities of citizenship." (House 1). 

During an interview published in Editor & Publisher and later quoted in the House of 

Representatives Report, United States Chief Justice Earl Warren said, 'The complexities 

of life today demand a free and objective press if the people are to be informed and make 

responsible decisions regarding Government I have great faith in the American people 

that if they have the facts they will make the right decision." (Warren 30) 
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A Department of Justice Assistant Attorney General, Norbert A. Schlei, agreed that 

American citizens must possess information (though he disagreed on the amount of 

information that should be made available). "A genuine democracy is governed by the 

composite judgment of its people. Unless those judgments are informed judgments, of 

necessity the system ultimately will fail, and until such time as it does, it cannot be a real 

democracy without an informed public." (House 4) 

During the hearing, even Pope John XXm was quoted as supporting a citizen's right 

to know. 'Teace on earth can only come... from observance of the universal inviolable 

and inalienable natural law rights which include: The right to freedom in searching for 

the truth and in expressing and communicating one's opinions.... The right to be 

informed truthfully about public events." (Robert Brown 64) 

The bill passed the Senate in October of 1965. Finally, a decade after the first 

hearings on the bill, the Freedom of Information Act went to the House floor and passed 

on June 20, 1966. 

Congress adjourned and the bill, S. 1160, lacked only final approval from President 

Lyndon B. Johnson. If vetoed by the president, S. 1160 would fail. Less than a year 

earlier. White House Press Secretary Bill Moyers was asked about the bill and wrote, "we 

should continue to oppose the [FOI] legislation" (Feinberg 13). It seemed the issue of the 

citizen's right to know would have to be taken up during the next session of Congress. 



22 

It seemed that way, at least, until July 4,1966, when the President signed the 

Freedom of Information Act into law. The White House issued a press release in his 

name that read: 

'This legislation springs from one of our most essential principles: a 

democracy works best when the people have all the information that the 

security of the Nation permits. No one should be able to pull curtains of 

secrecy around decisions which can be revealed without injury to the 

public interest" (Johnson 316) 

Ironically, on the first day the act became a law its power already was eroding. In his 

press release, Johnson warned that, "the welfare of the Nation or the rights of individual 

may require some documents not be made available" (Johnson 316). He also said 

fairness requires that certain "files be protected from disclosure" and "Officials within 

Government must be able to communicate with one another frilly and frankly without 

publicity" (Johnson 316). 

Since the FOIA passed in 1966, the openness of public records has dramatically 

changed. Through amendments, court interpretations and new technologies, the act has 

evolved into an effective tool for citizens. 

Since its passage, the FOIA has been amended to make it easier to locate records 

(1974), to expedite appeals in FOIA-related cases (1974), to correct the need for costly 
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legal litigation (1974) and to control costs associated with obtaining records (1986). 

(United States Code) 

Although President Gerald Ford vetoed the 1974 amendments. Congressional 

members overrode his veto. Sen. Ted Kennedy said, "If the people of a democratic 

nation do not know what decisions their government is making, do not know the basis on 

which those decision are being made, then their rights as a free people may gradually slip 

away, silentiy stolen when decisions which affect their lives are made under the cover of 

secrecy" (qtd. in Sherick 18). 

Today, the FOIA states; 

"Every agency shall, upon request for identifiable records made in 

accordance with published rules stating the time, place, fees to the extent 

authorized by stature and procedure to be followed, make such records 

promptiy available to any person. Upon complaint, the district court of 

the United States in the district in which the complainant resides, or has 

his principal place of business, or in which the agency records are situated 

shall have jurisdiction to enjoin the agency from the withholding of 

agency records and to order the production of any agency records 

improperly withheld from the complainant" (5 USC 552) 

The inclusion of enforcement provisions was a major victory for supporters of the 

citizen's right to know. Previous laws attempted to open records, but with no 
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enforcement provisions, agency officials could deny record requests with no fear of 

reprisals. With the new law, officials could be taken to court for refusing a proper 

request 

Recognizing the need for privacy and national security, nine exemptions were 

included in the Freedom of Information Act. 

"This section does not apply to matters that are - (I) (A) specifically authorized 

under criteria established by an Executive order to be kept secret in the interest of 

national defense or foreign policy and (B) are in fact properly classified pursuant to 

such Executive order, (2) related solely to the internal persoimel rules and practices 

of an agency; (3) specifically exempted from disclosure by statute (other than section 

552b of this title), provided that such statute (A) requires that the matters be withheld 

from the public in such a manner as to leave no discretion on the issue, or (B) 

establishes particular criteria for withholding or refers to particular types of matters 

to be withheld; (4) trade secrets and commercial or financial information obtained 

from a person and privileged or confidential; (5) inter-agency or intra-agency 

memorandums or letters ^^ch would not be available by law to a party other than an 

agency in litigation with the agency; (6) personnel and medical files and similar files 

the disclosure of which would constitute a clearly unwarranted invasion of personal 

privacy; (7) records or information compiled for law enforcement purposes, but only 

to the extent that the production of such law enforcement records or information (A) 
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could reasonably be e?cpected to interfere with enforcement proceedings, (B) would 

deprive a person of a ri^t to a fair trial or an impartial adjudication, (C) could 

reasonably be expected to constitute an unwarranted invasion of personal privacy, (D) 

could reasonably be expected to disclose the identity of a confidential source, 

including a State, local, or foreign agency or authority or any private institution which 

furnished information on a confidential basis, and, in the case of a record or 

information compiled by criminal law enforcement authority in the course of a 

criminal investigation or by an agency conducting a lawful national security 

intelligence investigation, information furnished by a confidential source, (E) would 

disclose techniques and procedures for law enforcement investigations or 

prosecutions, or would disclose guidelines for law enforcement investigations or 

prosecutions if such disclosure could reasonably be expected to risk circumvention of 

the law, or (F) could reasonably be expected to endanger the life or physical safety of 

any individual; (8) contained in or related to examination, operating, or condition 

reports prepared by, on behalf of, or for the use of an agency responsible for the 

regulation or supervision of financial institutions; or (9) geological and geophysical 

information and data, including maps, concerning wells. Any reasonably segregable 

portion of a record shall be provided to any person requesting such record after 

deletion of the portions which are exempt under this subsection." (5 USC SS2) 
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In spite of these exemptions, the FOIA has granted access to millions of government 

records. The legislation continues to make the government's business public and to 

support the American citizen's right to know. 
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n. Accessing Public Records in Arizona 

General infoimation 

How accessible are government records containing personal data? In Arizona, liberal 

laws grant record access on a daily basis, making private information widely available. 

Arizona has had a public-records law since 1901, granting any person with an interest in 

public records the right to access those records. Allowing personal perusal of records for 

the sake of intruding into personal lives is not the purpose of the law, but it poses a 

potential abuse of the law. 

The primary purpose of this law is "to provide the public with knowledge of all the 

activities of a public officer and of the manner in which he conducts his ofiRce and 

performs his duty" (Carlson 1246). According to the Arizona Revised Statutes Title 39: 

"Any person may request to examine or be furnished copies, printouts or 

photographs of any public record during regular office hours. The 

custodian of such records shall furnish such copies, printouts or 

photographs and may charge a fee if the facilities are available...." (A.R.S. 

39-121.01-Dl) 

The Arizona Supreme Court's definition of a public record opens most state, county 

and city records within Arizona. This definition came from a ruling in the 1952 case of 

Mathews v. Pvle. The court ruled: 
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"A record vs^ch is required by law to be kept or necessary to be kept in 

the discharge of a duty imposed by law or directed by law to serve as a 

memorial evidence of something written, said or done is a 'public 

record.'" (Mathews 893) 

Arizona Attorney General Bruce Babbitt added his interpretation in 1976 when he 

wrote, ''It would be a mistake, for any agency to respond to a request by the public for 

information by resisting or refusing to give information. Quite to the contrary, unless 

there is an important reason for withholding any requested information, it should be 

released. The clear spirit of the enactment... is to increase public access to agency 

information." ("1975-76" 145) 

Babbitt wrote that upon the initial request for information, public officers should 

consider whether the release of the record would have an "important" and "harmful" 

effect upon the official duties of the official or agency ("1975-76" 145). Whether the 

record was defined as being public should be inconsequential if the public had an interest 

in the document If a record passed the "important and harmful" test, it should be 

released to the public. He further wrote that in the event of doubts, "doubts should be 

resolved in favor of disclosure" ("1975-76" 145). 

While certain records may not be considered public records, this fact alone does not 

prohibit their disclosure. The justices of the United States Supreme Court upheld this 

opinion in their decision regarding Chrvsler Corporation v. Brown (Chrysler 1705). 
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Chrysler, a government contractor, sued to prevent the release of records related to the 

employment of women and minorities. The Defense Department possessed the records 

and prepared to release them. If the department elected to, it could have withheld the 

documents because the records were exempt from disclosure. The court ruled that just 

because an exemption exists, the agency does not have to refuse the request for records 

access. 

In 1991, the Arizona Supreme Court further determined what constitutes a public 

record subject to release. In the case of Salt River Pima-Maricopa v. Rogers, the court 

ruled that possession of a document by a public officer does not make it a public record. 

The document must also be related to the official duties of the officeholder (Salt River 

901). In this case, a state agency, the treasurer's office, possessed information not related 

to its normal operations. The document contained check distribution information on the 

federal allotment of funds to Indian allottees. Since the information had no relation to 

the agency's activities, the court denied the records-access request 

Restrictions/exemptioiis 

While Arizona's 'important and harmful" test may open many records, it also may 

close many others. In the book Information Law. Burt Braverman and Frances Chetwynd 

wrote that nondisclosure in the public's interest may hold the "broadest potential for 

public record restriction" (917). They wrote that although Arizona has no statutory 

provision for this restriction, "The Arizona Attorn^ General has ruled that state agencies 
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may ^ly a 'best interests of the state' test to suppress records otherwise subject to 

public disclosure" (918). 

In Carlson v. Pima County, the court said, "While access and disclosure is the strong 

policy of the law, the law also recognizes that an unlimited right of inspection might lead 

to substantial and irreparable private harm; thus, where the countervailing interests of 

confidentiality, privacy or the best interests of the state should be appropriately invoked 

to prevent inspection, we hold that the officer or custodian may refuse inspection'' 

(1246). 

This logic applies to the release of personal information on government employees. 

In a case involving the release of home addresses and telephone numbers of state 

employees, Arizona Attorney General Grant Woods wrote that these records fit the 

definition of a public record; however, 'They may not be disclosed... because the 

privacy interests of state employees ... and the harm such disclosure would cause state 

agencies outwei^ the public's interest in such access" (19). 

The Arizona Revised Statutes include many exemptions in the name of privacy and 

1)est interests." These exemptions include records related to: adoption, child welfare & 

placement, conciliation court, trade secrets by livestock officials, business information in 

fuel-use tax reports, business information in air-pollution investigations, E)epartment of 

Revenue investigations, court authorized wire tapping, cases of wrongful arrests, license 

plates issued to law enforcement agents, consumer fraud investigations by the Attorney 



General, Department of Corrections, Department of Health Services, minutes of 

executive sessions, child-care licensing information, health care patient information. 

Department of Economic Security, geothermal wells. State Banking £)epartment 

information, civil rights investigations, unfair employment practices, and selected 

educational institution information. (Babbitt 1976-77 and A.R.S.) 

While access temporarily may be refused on the grounds that the record keeper 

deems a record confidential, this does not end a person's options for obtaining the record. 

In a written opinion. Babbitt wrote that a 1973 New York decision applies in Arizona. 

The New York Supreme Court ruled in Kauffinan Assoc. v. Lew that, "A person who 

sends a communication to a public office, relative to public business, cannot make his 

communication private and confidential simply by labeling as such" (Kauffinan 842). 

Recourse in the event of denial 

If any person is denied access to Arizona public records, they may appeal the denial 

through a special action in the superior court (A.R.S. 39-121.02-A). The law establishes 

that if this person was wrongfully denied access to a public record they should be given 

access to the record. Additionally, this person may be awarded legal costs and may have 

a cause of action against the officer or public body that refused access (A.R.S. 39-121.02-

B&C). 

This statute was upheld by the Arizona Supreme Court in Cox Arizona Publications. 

Inc. V. Collins. In the case, Maricopa County Attorn^ Thomas E. Collins denied news 
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reporters access to certain police reports relating to alleged drug use among professional 

basketball players. A group of newspaper publishers sued for both access to the records 

and reimbursement of court costs. The court held that "denying newspapers access to 

reports or portions of them was 'wrongful' or 'arbitrary and capricious/ so as to warrant 

award of attorney fees" (1195). 

In Joseph Anthony Travers' book. Introduction To Private Investigation, he wrote that 

"information obtained from public records and documents is the most accurate and 

precise way to help you obtain the necessary tools in gathering as much information on 

your subject as possible" (12S). A large body of public records exists and is open for 

public inspection. One question arising from this availability is, "How much public 

information concerning personal lives is too much?" The following sections address 

access to specific records and answer questions including: "What legal authority grants 

access to these records?" "Why does access exist?" "What information is contained in 

these records?" "How may a person view these records?" and "What safeguards are in 

place to protect individual privacy?" The answers to these questions are relevant because 

increasing privacy concerns threaten access to public records. The purpose of this thesis 

is to provide the reader with a balanced view of the debate over access to public records. 

Property tax records 

Every year, the government assesses property owners a tax based upon the value of 

their property. To establish this value and the subsequent taxes, a county assessor gathers 
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specific infonnation relating to the property. The assessor is required by law to "make 

public documents and public records that relate to locally assessed property valuation and 

assessment available to the public" (A.R.S. 42-221.02). 

These records contain information concerning the property and its geographical 

locatioa A typical assessor's report for a residence also includes an approximate market 

value of the home, an approximate market value of the land, the amount of taxes 

assessed, the date when the current owners purchased the property, the total square 

footage of the home, the number of rooms in the home and the presence of upgrades 

including swimming pools, heating systems, and roof types. 

In Pima County, the assessor's ofSce has a public records desk where a clerk will 

assist with record requests. The record searches are available to any person and 

identification is not required. Most records may be retrieved by providing infonnation 

such as a last name or partial street address. The only restriction in place is a fifty-cent 

fee charged for each page printed out on behalf of the requester. 

In an interview with Richard E. Lyons, Pima County Assessor, he said most inquiries 

into property tax assessment records are made by individuals who believe they have been 

treated unfairly (Lyons). He said that by accessing records, these people may compare 

their assessment to that of their neighbors and similar properties. Other legitimate 

interests include business inquiries by Realtors and tide companies researching property 
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values, government inquiries researching information to compile zoning and population 

data, and educational interests researching economic trends and impacts. 

Lyons said his office often receives complaints from individuals who have been 

solicited based upon information from their property tax record. Using the data 

contained in the record, businesses can target their advertising to the owners of homes 

with specific amenities. Lyons gave the example of a pool cleaning business that 

researched all homes in a neighborhood to solicit only the residents owning a swimming 

pool. He said the use of records for marketing may be unpopular with taxpayers, but it is 

completely legal. "We get complaints, a lot of complaints, from taxpayers about that 

particular use.... Whether that's an abuse, is a matter of opinion." (Lyons) 

Lyons said he supported increasing access to government records. He said public 

access was an important and necessary part of making sure that govenmient powers were 

used effectively and honestly, and not abused. Within his own ofiBce, he said, public 

access allowed the public to scrutinize the work. 

In 1995, the assessor's office made it possible to access selected records via the world 

wide web. Using a computer, a person may locate any property owner within the county. 

The computer will retrieve the requested person's mailing address, the amount of taxes 

assessed and the approximate market value of their home and property. 

Lyons said public availability of records makes some people uncomfortable because 

of privacy concerns. The office cannot legally withhold names and addresses from the 
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public record (Lyons). This means all Pima County property owners, including targets of 

harassment, stalking victims, judges and law-enforcement ofScers, have their home 

addresses available over the intemet 

Voter records 

Americans place great responsibility on the right to vote. The United States Congress 

dedicated four constitutional amendments (Xn, XTV, XV and XIX amendments) to 

ensure that this right shall not be denied or abridged. Politicians implore all people to get 

out and vote. Newspapers editorialize that voting is an individual's civic duty and 

responsibility as an American citizen. What rarely is mentioned is that every person 

registering to vote surrenders a great deal of personal privacy to be placed in public 

records. In Arizona, 2.2 million residents have provided public records with large 

amounts of personal information ("Additional" B-2). 

The Arizona Revised Statutes state, "When the registration form is filled out, signed 

by the elector and received by the county recorder, it shall constitute an official public 

record of the registration of the elector" (A.R-S. 16-161). In Arizona, this particular 

public record contains a large quantity of information that a person may wish to keep 

private. 

By law, a voter registration form must contain; 

1. The date the registrant signed the form. 
2. The given name of the registrant, middle name, if any, and 

surname. 
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3. Complete address of actual place of residence, including street 
name and number, apartment or space number, city or town and 
zip code, or such description of the location of the residence that it 
can be readily ascertained or identified. 

4. Complete mailing address, if different from residence address, 
including post office address, city or town, zip code or other 
designation used by the registrant for receiving mail. 

5. Party preference. 
6. Telephone number, unless unlisted. 
7. State or country of birth. 
8. Date of birth. 
9. Occupatioa 

10. Indian census number (optional to registrant). 
11. Father's name or mother's maiden name. 
12. The last four digits of the registrant's social security number 

(optional to registrant). 
13. A statement as to whether or not the registrant is currently 

registered in another state, county or precinct, and if so, the name, 
address, county and state of previous registration. 

14. A statement that the registrant is a citizen of the United States. 
15. A statement that the registrant will be ei^teen years of age on or 

before the date of the next general election. 
16. A statement that the registrant has not been convicted of treason or 

a felony, or if so, that the registrant's civil rights have been 
restored. 

17. A statement that the registrant is a resident of this state and of the 
county in which the registrant is registering. 

18. A statement that executing a false registration is a class 6 felony. 
19. The signature of the registrant 
20. If the registrant is unable to sign the form, a statement that the 

affidavit was completed according to the registrant's direction. 
21. A statement that if an applicant declines to register to vote, the fact 

that the applicant has declined to register will remain confidential 
and will be used only for voter registration purposes. 

22. A statement that if an applicant does register to vote, the office at 
which the applicant submits a voter registration application will 
remain confidential and will be used only for voter registration 
purposes. (AR.S. 16-152-A) 

While the law provides for this information to be kept as public record, the law also 

provides for discretion on the part of the County Recorder's Office. In cases where a 
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person has successfully obtained an injunction against harassment, the county recorder 

may prevent disclosure of the registrant's address and telephone number (A.R.S. 16-1S2-

D). Peace officers and judges may also request that their voter records be sealed (A.R.S. 

16-153). 

In an interview with Pima County Chief Deputy Recorder Bob Jones, he said the 

office has established safeguards against misuse of the records. Jones said people 

seeking a fiill registration record will not necessarily be granted access. "We're going to 

say, 'Why would you like to see it?' We would like them to identify themselves, state 

their purpose in wanting to look at it~the reason being that in the last few years, a lot of 

people have been stalked through voter registration records, so we've become a little 

paternalistic here. Someone will try to use voter records to stalk an ex-wife, or girlfriend 

or a judge that put them away in prison." (Jones) Additionally, the office requires a 

signature as evidence of who has accessed the full registration record. 

While the office does not allow anonymous access to full voter registration records, 

limited voter registration records are available through a public computer terminal 

located in the office lobby. By entering a last name and first initial, a person may access 

individual records. These records contain the fiill name of the individual, the street on 

which they live (excluding the house number), the individual's party affiliation, the 

individual's precinct number and a historical record of when the individual voted. 
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These records provide valuable information for many legitimate interests. Jones said 

most requests are made with political motives. Candidates, supporters of propositions 

and news reporters often obtain voter information. Citizens may verify that voters are 

eligible to vote and reduce election fraud. 

The Washington Post reported that following the 1994 Maryland gubernatorial 

election, a candidate used voter rolls to charge that 48,000 votes were invalid ("4 on 

loser's" A-8). The losing candidate in the race. Republican Ellen R. Sauerbrey, alleged 

that voter rolls provided evidence that the election results should be overturned. 

Sauerbrey, who lost by 5,993 votes, alleged that 40,000 voters were ineligible because 

they had moved without changing their voting address ("4 on loser's" A-8). She said 

another 8,000 were ineligible because they were either in prison or dead. 

The Capital, a newspaper in Annapolis, Maiyland, reported that, "The case was 

thrown out Jan. 13 by a county judge who could find no merit to her charges that the race 

was stolen through mismanagement by some election officials and through voter fraud" 

("Republicans"). Sauerbr^ did not appeal the decision ("Republicans"). 

An investigation by Maryland State Prosecutor Stephen Montanarelli concluded there 

was no evidence supporting Sauerbrey's accusations of widespread fraud (Montanarelli). 

Despite this conclusion, the investigation revealed problems with voter registrations and 

the election. Montanarelli wrote, "We were able to confirm through death certificates 

that 73 of the 89 individuals on their list were in fact deceased" (Montanarelli). The 



investigation found that another 362 voters were in prison or on parole (Montanarelli). 

Of these, 95 were ineligible to vote according to Maryland law (Montanarelli). 

No charges resulted from the investigation, but without access to these public 

records, the violations would not have been uncovered. As a result of the investigation, 

the state attorney made several suggestions for improving Maryland's voter registration 

procedures (Montanarelli). 

In Florida, a judge declared a 1993 mayoral election invalid due to apparent ballot 

fi^aud (San Martin A-1). After reviewing the voter roll, the losing candidate filed suit 

against the incumbent alleging fraud. Dade County Circuit Judge Sidney Shapiro ruled 

that a review of the voter roll implied widespread misconduct on the part of supporters 

for both candidates. He said overzealous or unscrupuloiis supporters of both candidates 

had committed fraud in handling absentee ballots. By using the voter rolls, the losing 

candidate forced a new electioa 

Real estate records 

From the colonial settlers seeking a land to worship in f^ly, through the Oklahoma 

Sooners searching for a new beginning, to present day America, the American dream has 

come to mean land ownership. But, as Thomas E)runmiond said in 1838, "Property has 

its duties as well as its rights" (Browning 89). In America, one of those duties is 

recording information related to real estate transactions as a matter of public record. 
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According to Arizona law, "Any document evidencing the sale, or other transfer of 

real estate or any legal or equitable interest therein, excluding leases, shall be recorded by 

the transferor in the county in which the property is located" (A.R.S. 33-411.l). Though 

individuals might want to keep real estate information private, or at least restrict access, 

there are no exclusions. If an individual attempts to keep a land transaction private by 

failing to report it, they risk voiding their claim to the property (A.R.S. 33-412). 

Since there are no exclusions as to who must record their real estate transactions, 

these records provide a source of information concerning every property owner within 

the county's jurisdictioiL Public real estate records may include personal information, 

such as, a person's home address, the names of all owners, the amount of money an 

individual paid for the property, the amount of money borrowed, the amount of the down 

payment, the amount of monthly payments, the terms of the loan and the institution or 

individual who loaned the money. 

In his book. How To Be Your Own Detective. Kevin Sherlock provided several 

reasons the government maintains these records. "The best reason, as far as we the 

people are concerned, is that it keeps people 'honest.' Govenmient custocfy of land 

records reduces the number of arguments over boundaries, theft or forgery of titles, and 

other problems that arise when someone tries to take unfair advantage of someone else." 

(47) 
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These records are available through the local county recorder's office. The Pima 

County office has a special public records section available. A computer serves as the 

search mechanism to locate information. To find where the information is kept, an 

individual must enter the last name of the person v^ose records they seek (partial 

spellings accepted), a property address or a parcel nimiber. Once the information is 

entered into the computer, the computer will respond with a listing of all records related 

to the search terms. The computer lists the type of document, the date the document was 

filed and the location of the microfiche number containing the complete record. Once 

the correct microfiche has been located in the files, an individual may view the document 

on the office's microfiche readers or ask a clerk to print the selected document for a fee. 

There are numerous legitimate reasons for allowing public access to these land 

ownership records. Pima County Chief Deputy Recorder Bob Jones said real estate 

agents and title insurance companies must have access to the information to function 

effectively. These companies use the records to check for clear titles and verify claims of 

ownership. 

News reporters and private citizens have used records to expose fraud. In The 

Reporter's Handbook, investigative reporter George Kennedy wrote that public real 

estate records provide a valuable resource to fight corruption and bring about social 

change. "Good reporters traditionally have searched out the corruption and favoritism 

that often accompany big developments, zoning changes and land purchases by public 
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agencies. Such investigations still yield important stories. Stories that may be even more 

important, however, are now written by reporters willing and able to examine the broader 

issues and the broader impact of land use policies and patterns.(Ullman 170) Without 

public records these investigations would not be possible. Kennedy wrote that land 

records provide reporters and private citizens with the ability to uncover fraud within 

their communities. "That's the beauty of looking at land [records]. "More than most 

areas of investigation, land uses and abuses are recorded and available for inspection" 

(171). 

Jones said he believes access should remain open, in spite of the personal nature of 

some records. "Th^ are public records. When you start to limit access to them, who do 

you cut off? I certainly don't want to be cut off from them, I don't think you do. Who 

else is left? Once you limit access to them, they're no longer public records in my 

opinion." (Jones) 

Education records 

Most information regarding a student's academic record is protected from release by 

the Family Educational Rights and Privacy Act of 1974. Arizona law states that 

educational facilities must follow this federal regulation (A.R.S. 15-141). According to 

the federal law, a student's educational records (or personally identifiable information 

contained therein), other than directory information, shall not be accessible or released 

without the prior consent of the student unless authorized by law (20 USC 1232). 
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While this excludes many records, the law makes specific information available 

under the category of directory information. The University of Arizona policy on the 

release of student information states that directory information includes: "the student's 

name, address, telephone number, date and place of birth, major field of study, class 

(freshmen, sophomore, etc.), full- or part-time registration, participation in officially 

recognized activities and sports, weight and height of members of athletic teams, dates of 

attendance, degrees, honors, and awards received and the most recent previous 

educational agency or institution attended by the student" (University 2). If students 

desire to prohibit the release of their directory information, they must contact the 

educational institutioiL 

To obtain directory information, any person may contact the educational institution 

maintaining the desired records. At Arizona's three public universities, this information 

is controlled through the registrar's ofSce. An individual may request records of past or 

cunent students (20 USC 1232). Requests can be made anonymously via telephone or in 

person. The institution may charge a "reasonable fee" for copies of records, but may not 

charge for searching or retrieving the records (University 8). 

If the institution fails to comply with a legitimate request for information, a 

complaint can be filed with The Family Educational Rights and Privacy Act Office in 

Washington, D.C. (7). If an institution refuses to comply, the Federal government can 

withhold funding from the institution (20 USC 1232). 
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Motor vehicle records 

In addition to Arizona laws granting general access to public records, the laws also 

specifically provide for access to Department of Transportation Motor Vehicle Division 

records (AJLS. 28-210). Regardless of an individual's preference, Arizona driving 

records are a matter of public record. 

With the exception of medical information, any information included in an 

application for a license, permit, title or registration becomes public the moment an 

individual turns it over to a MVD officer (AJtS. 28-210). A public driving record can 

include citations for speeding, citations for driving under the influence of alcohol, license 

suspensions and other information an individual might wish to keep private. In addition 

to the driving information, personal information also becomes public. Personal 

information contained in a driver's record includes an individual's photograph, social 

security number, driver identification number, name, address, and telephone number (18 

use 2725). 

While these records are considered public, an individual must provide information 

and pay a fee before accessing these records. "Any person requesting a copy of or 

information from a public record designated in this section shall identify himself and 

state the reason for making the request The motor vehicle division shall verify the name 

and address of the person making the request by requiring the person to produce such 
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infonnatioii as the motor vehicle division determines necessary to insure that the name 

and address of the person are the person's true name and address." (A.R.S. 28-120-E) 

An individual may only request a specific record, and cannot search randomly 

through all of the records. To request a title or registration record, the requester must 

provide the MVD with the name of the vehicle's owner, the vehicle identification 

number and the vehicle license plate number (A.R.S. 28-120-F). To request a driving 

record, the requester must provide the MVD with the name of the licensee, the driver's 

license number and the date of birth of the licensee or expiration date of the driver's 

license of the licensee (A.R.S. 28-120-F). Once these qualifications have been fulfilled, 

the requester must pay a two to five dollar fee depending upon the record requested. 

Kyle E Niederpruem, freedom of information chairperson for the Society of 

Professional Journalists, wrote that motor vehicle records provide a valuable source of 

information to journalists and subsequently citizens. Tor news-gathering purposes, the 

use of motor vehicle records is critical even for daily police stories. Public service 

projects fluently are done by newspapers and television stations on drunken drivers, 

those \\i)o have serious motor vehicle violations and continue to hold jobs as school bus 

drivers and airline pilots." (45) 

In 1984, Wall Street Journal reporter Brooks Jackson used a driver's license 

application for a news story on presidential candidate Gary Hart Hart had provided an 

incorrect birthdate on his driver's license application. Jackson used this information. 
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along with voter records and birth records, to prove that Hart "had inexplicably falsified 

his age, making himself appear a year younger than he was" (Weinberg 31). 

In 1996, Aaron Nabil-Eastlund, a resident of Oregon, purchased a compilation of the 

state's motor vehicle records for $222 (Oliver B-3). Though others had purchased these 

records in the past, Nabil-Eastlund made them available at no charge via the internet 

Oregonian staff reporter Kate Taylor wrote that, "he outraged many Oregonians who said 

their right to privacy had been invaded and worried that maniacs could now hunt them 

down" (Taylor B-1). 

With a public outcry calling for the closing of certain public records, others sought to 

remind the public of benefits derived from public records. Gail Ryder, government 

affairs director of the Oregon Newspaper Publisher Association said that public records 

help find drunken drivers, owners of cars recalled for safety reasons and illegal political 

contributions (Taylor B-1). She said those \^o advocate limiting access to public 

records may be short sighted. "If you take away the ri^t to information, you give up 

your own right" (Taylor B-1). 

Taylor quoted Geraldine Jensen, president of ACES, a national child support 

enforcement group, wiio said that "blocking the flow of infonnation would make useful 

and important computer searches impossible" (B-l). She said ACES has used motor 

vehicle records to locate 60 percent of the deadbeat parents they have found (Taylor B-
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1). Jensen said, "In America, we look at the greater good, and the greater good is that we 

have a free flow of infonnation" (Taylor B-1). 

This "free flow of information" will be affected by the Driver's Privacy Protection 

Act of 1994. Existing access to many state motor vehicle records will be eliminated 

when a federal law takes effect September 13,1997. This law prohibits the "release of 

certain personal information fixim state motor vehicle records" (18 USC 2721). 

The law states, "State department of motor vehicles, and any officer, employee, or 

contractor, thereof, shall not knowingly disclose or otherwise make available to any 

person or entity personal information about any individual obtained by the department in 

connection with a motor vehicle record" (18 USC 2721). 

A motor vehicle record is defined as, "any record that pertains to a motor vehicle 

operator's permit, motor vehicle title, motor vehicle registration, or identification card 

issued by a department of motor vehicles" (18 USC 2725). 

This law removes access to personal information, but still allows access to records 

concerning vehicular accidents, driving violations, and a driver's status (18 USC 2725). 

Also, several exemptions allow private investigators, employers, direct marketers, 

insurance agents, tow-truck operators, researchers and certain government employees 

access to the personal information (18 USC 2721). There is no exemption for private 

citizens wishing to investigate the conduct of their government 
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Electronic mail as a public record 

The electronic mail, e-mail, of government employees may be considered a public 

record in some instances. The reason is that, in at least two cases, the courts have held 

that electronic conmiunications are the same as written conununications and are 

therefore public records. Arizona Court of Appeals Judge Philip Espinosa argued in a 

dissenting opinion that the law has not addressed new questions concerning the privacy 

of e-mail in the workplace (Star). He said, "This may indeed be a case where technology 

has once again outpaced the law" (Star)." 

In 1994, the Arizona Daily Star sued Pima County to gain access to Pima County 

Attorney Alan Lang's e-mail. This e-mail was not on the public official's private 

computer, but on county-owned computer backup tapes (Appeals B-2). The Arizona 

State Court of Appeals upheld a lower court's decision to grant the access. The county's 

attorney argued that releasing the e-mail violated employees privacy rights (Appeals B-

2). Because the case involved a public official, the county's attorney had to prove that 

disclosure of the computer tapes containing the e-mail would be harmful. The presiding 

judge wrote in the decision that, "If we were to accede to the county attorney's argument, 

we would effectively repeal the public records statute" (Star). 

Any public official, including the president of the United States, using e-mail in the 

course of their duties should consider their electronic communications a matter of public 

record. During several presidential administrations. White House systems operators 
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backed up computer files, including e-mail messages, onto computer tapes (Blanton C-2). 

Unknown to the authors of the messages, the e-mail data files remained even afier the 

authors attempted to remove them (Blanton C-2). Officials at the National Archives sued 

for, and won, the right to obtain copies of the backup tapes (Blanton C-2). 

So far, the lower courts have held that the electronic communications of public 

officials are as open to public inspection as their written communications. 



50 

ni. The Rise of Privacy 

What is the right to privacy ? 

Before looking at how and why the right to privacy became an issue, the term privacy 

must be defined. In his 1967 book. Privacy and Freedom. Alan Westin defined privacy as 

"the claim of individuals, groups, or institutions to determine for themselves when, how, 

and to what extent information about them is communicated to others" (7). Luther C. 

Velecky, an American philosopher, said that, by itself possession of potentially private 

information does not constitute an invasion of privacy (Young 20). Instead, "It seems 

that invasion of privacy occurs when others make unjustifiable and ill-intentioned use of 

information about a private matter" (Young 20). Based upon these two opinions, this 

thesis holds that it is not the availability or possession of personal information that 

violates the right to privacy, but, the abuse of that information. 

Though the term "abuse" is subject to numerous definitions and interpretations, in 

this thesis it is used to refer to use of information that meets either of the following 

conditions: the information is used contrary to the provisions of the law, or, the 

information is used to harm the character or person of an individual. 

Where did the right to privacy come from? 

The right to privacy in America did not surface in legal discourse until the late 1800s 

(Schoeman 1). In 1868, Judge Thomas Cooley wrote in his Constitutional Limitations 

that a person's life should be firee from the "prying eyes of government" (qtd. in Westin 
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332). He further wrote, '̂ t is better sometimes that crime should go unpunished than that 

the citizen should be liable to have his premises invaded, his desks broken open, his 

private books, letters, and papers exposed to prying curiosity, and to the misconstructions 

of ignorant and suspicious persons'' (qtd. in Westin 332). 

Samuel D. Warren and Louis D. Brandeis, in an 1890 Harvard Law Review article 

titled The right to privacy (The implicit made explicit), wrote, "Recent inventions and 

business methods call attention to the next step which must be taken for the protection of 

the person, and for securing to the individual >^t Judge Cooley calls the right 'to be let 

alone.' For years there has been a feeling that the law must afford some remedy for the 

unauthorized circulation of portraits of private persons; and the evil of the invasion of 

privacy by the newspapers." (76) They concluded, "The common law has always 

recognized a man's house as his castle, impregnable, often, even to its own officers 

engaged in the execution of its commands. Shall the courts thus close the front entrance 

to constituted authority, and open wide the back door to idle or prurient curiosity?" (90) 

Others held that the right to privacy had been a part of American law since the 

passage of the Fourth Amendment in 1791. Westin wrote, "The Fourth Amendment, 

with its guarantee that 'the right of the people to be secure in their persons, houses, 

papers and effects, against unreasonable searches and seizures, shall not be violated,' 

was obviously a k^ element in American guarantees on privacy" (332). 
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In a 1928 Supreme Court ruling on Olmstead v. United States. Brandeis, who had 

been appointed a Supreme Court Justice, wrote a dissenting opinion arguing that there 

was a Constitutional right to privacy. 

'The protection guaranteed by the Amendments is much broader in scope. 

The makers of our Constitution undertook to secure conditions favorable 

to the pursuit of happiness. They recognized the significance of man's 

spiritual nature, of his feelings, and of his intellect They knew that only a 

part of the pain, pleasure and satisfactions of life are to be found in 

material things. They sought to protect Americans in their beliefs, their 

thoughts, their emotions and their sensations. They conferred, as against 

the Government, the right to be let alone—^the most comprehensive of 

rights, and the right most valued by civilized men. To protect that right, 

every unjustifiable intrusion by the Government upon the privacy of the 

individual, whatever the means employed, must be deemed a violation of 

the Fourth Amendment." (Olmstead) 

The Supreme Court later accepted Brandeis' opinion, recognizing a Constitutional 

right to privacy. In the 1967 decision of Katz v. United States. Justice Harlan wrote in 

his concurring opinion that, "A person has a Constitutionally protected reasonable 

expectation of privacy" (Katz). 
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The Privacy Act of 1974 

Ehiring the 1960s and 70s, worries over the potential abuse or misuse of personal 

information created a climate of concern over privacy (Westin and Harris 3). In their 

book. The Dimensions of Privacv. Westin and Louis Harris wrote, "This trend has 

stemmed largely from the increasingly technological, computer-oriented nature of our 

society in which countless determinations, ranging from credit, insurance and job 

promotions to Social Security disbursements to Census-based allocations of public frmds, 

are now based on a collection of so-called 'personal data'" (Westin and Harris 3). In 

Robert Bouchard and Justin D. Franklin's Guidebook to the Freedom of Information and 

Privacy Acts, th^r agreed that, 'Underlying the debate over privacy is a consensus that 

the loss of informational privacy presents an unprecedented threat to the integrity of the 

individual - and, that the goveniment has an afRrmative duty to protect each citizen from 

unwarranted external control as part of its general duty to promote individual freedom" 

(40). 

Out of this climate of concern came federal legislation designed to protect individual 

privacy rights. Congress passed the Privacy Protection Act of 1974 to "enable 

individuals to limit the collection, maintenance, and dissemination of personal 

information about them" (45). The main goals of the act were "to recognize individuals' 

interests in govenmient records concerning them, to regulate the information practices of 

federal agencies, and to strike an appropriate balance between the need of the 'individual 

American for a maximum degree of privacy over personal information he furnishes his 
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government, and... that of the government of information about the individual which it 

finds necessary to cany out its legitimate functions" (qtd. in Bouchard 44). 

Modem privacy concerns 

From 1978 to 1995, Westin and Louis Harris & Associates, Inc. conducted several 

national studies on American attitudes toward privacy. In the 1995 survey, Westin 

concluded that 82 percent of Americans are concerned about their personal privacy 

(Westin "1995" 1). Westin noted that, "Although the proportion of people expressing 

this level of concern has remained fairly stable since 1983, 1995 is the second 

consecutive year that this proportion has topped 80 percent" (Westin "1995" 1). In 1978, 

only 64 percent of Americans were concerned about their personal privacy. "Surveys 

conducted subsequently... provide very little indication that the public's concerns are 

subsiding" (Westin "1995" 1). 

Along with the increasing concern over privacy, researchers noticed an increase in 

the number of people who said they have had their personal privacy violated. According 

to the report, one out of every four people said they have been the victim of an improper 

invasion of privacy (Westin "1995" 1). Westin wrote that this was a six percent increase 

over 1978, but the figure had not increased since the 1991 survey (Westin "1995" 1). 

The main source of blame for increasing concern ^jpears to technological 

improvements. In 1978, only 43 percent of the American public felt technology was 
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getting out of control (Westin "1995" 1). The surv^ reported that by 1995,63 percent of 

Americans believed that technology was nearly out of control (Westin "1995" 1). 

Overall attitudes toward privacy indicate that most people (83 percent) believe 

privacy protection will either become less effective or remain about the same (Westin 

"1995" 1). Only 16 percent said they expected privacy protection to improve (Westin 

"1995" 1). While only a small proportion of people are optimistic about protecting their 

privacy, Westin noted that the recent study indicated that "far fewer people today think 

that things will get worse" (Westin "1995" 1). 
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IV: The Battle Between Privacy and the Right to Know 

When rights collide, which one wins? 

What happens w^en the right to know and the rig^t to privacy conflict? Which right 

is held superior? These questions often arise because the two rights are diametrically 

opposed. "The public's right to know is almost by definition, the antithesis of the 

individual's right to privacy. The individual's interest in restricting disclosure of 

personal facts is almost directly opposed to the public interest in expanding public 

knowledge to ensure informed, democratic decision-making." (Bouchard 57) In the text 

of the law, it is supposed to be the citizen's ri^t to know holds preeminence. "Material 

disclosed under the FOIA is largely exempt firom the Privacy Act... Congress obviously 

chose to subordinate the Privacy Act to the FOIA whenever it perceived a potential 

conflict between the interests protected by each Act" (58) 

While the FOIA may be superior by law, the FOIA itself grants privileges to withhold 

certain information where disclosure would constitute "a clearly unwarranted invasion of 

personal privacy" (5 USC 552). Judgments on the exact situations that constitute an 

unwarranted invasion of privacy are difficult to determine. In a 1976 case. Department 

of the Air Force v. Rose, the Supreme Court noted, "As the Senate Committee explained, 

it was not an easy task to balance the opposing interests, but it is not an impossible one, 

either.... Success lies in providing a workable formula which encompasses, balances, and 

protects all interests, yet places emphasis on the fullest responsible disclosure." 
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(Depifftment) The court wrote that there must be "a balancing of the individual right of 

privacy against the preservation of the basic purpose of the Freedom of Information Act-

'to open agency action to the light of public scrutiny"^ (Department). In spite of the 

difficulty, the court held that. The limited statutory exemptions do not obscure the basic 

policy that disclosure, not secrecy, is the dominant legislative objective of the FOIA" 

(Department). 

The Aftermath of the Rebecca Schaeffer Murder 

Background: 
The issue of \\diich right is more important has not only been addressed in the courts, 

but it has been addressed through public opinion. In California, the right to privacy and 

the right to know collided in a case where access to public records enabled a murderer to 

locate his victim. The case prompted California legislators to enact the Roos Bill, a 

restrictive public records access law. In California and throughout the entire country, the 

citizen's right to know suffered major defeats in the name of protecting privacy. The 

results of this case are still being felt as access to public records is restricted for privacy 

reasons. In the court of public opinion, hearings began on the morning of July 18, 1989, 

when an irmocent woman was murdered in cold blood. 

"Los Angeles — Rebecca Schaeffer was shot to death Tuesday morning by an 

unidentified man at her apartment house in the Fairfax District 
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Police said the man shot the 21-year-old Schaeffer in the chest, probably with a 

pistol, as she opened the glass security door at the fix)nt of the apartment complex in the 

100 block of North Sweetzer Avenue." (Dawsey and Malnic A-1) 

Those who knew John Robert Bardo described him as, "disturbed," "severely 

emotionally handicapped" and "a time-bomb waiting to explode" in the months before he 

murdered Rebecca Schaeffer (Tharp 29). However, in the eyes of the law, he was simply 

a private citizen — a private citizen, with free access to public records. 

Bardo, obsessed with the actress, hired a private investigator to find out where 

Schaeffer lived (Tharp 29). The investigator requested Schaeffer's records, including her 

home address, from the California Department of Motor Vehicles and delivered the 

information to his client One day later, John Robert Bardo, the long-distance stalker, 

became John Robert Bardo, a point-blank murderer (30). 

The resulting backlash against releasing public records from the E)epartment of 

Motor Vehicles prompted an order from the governor of California immediately 

restricting the release of information to "ensure that the public's safety and right to 

privacy is protected to the fiillest extent possible" (Stein 28). News media raised few 

objections to the restriction, possibly because the governor's order provided an 

exemption for those trying to find an individual for proper business reasons (qtd. in 

Gillam A-32). Although some national news organizations opposed the restriction, 

others supported it, citing "a legitimate, compelling interest in privacy and safety" ("A bit 

more privacy" B-8). 



59 

The initial exemption for news media vanished as a tougher, more stringent bill made 

its way through the California Assembly. The new bill, proposed by California 

assemblyman Mike Roos, contained no media exemption and went further to restrict 

public access to government records. The bill provided that anyone convicted of falsely 

obtaining license information could be subject to a fine and imprisonment (Stein 28). 

State and national media sounded few alarms and raised only minor objections to the 

bill as supporters made a highly emotional appeal for its passage. 

Analysis: 

Pro Roos bill 
Supporters of the Roos bill used highly emotional appeals in attacking free access to 

motor vehicle records. 

Roos summarized the need for his bill wdien he said, 'Tragically, government records 

have become the personal archives of thieves and kooks" (Matthews A-1). In a separate 

interview he said individuals "should not have to contend with government records being 

used by deranged individuals to harass them or stalk them down like hunted prey" 

(Gillam "DMV" A-1). 

Hollywood celebrities joined the debate and provided testimony before state 

lawmakers. Actress Sharon Gless said, "I think I speak for eveiy citizen. I would like to 

be able to go home without being afraid. I would like to be able to open my front door 

without being afraid" (Matthews A-1). Supporters of the bill based their arguments upon 

the fear of what could happen in a worst-case-scenario. 
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Althou^ the San Francisco Chronicle made no editorial comments on the issue, the 

paper carried the opinions of Abigail Van Buren in her nationally syndicated DearAbbv 

column (Van Buren, "Deadly" A-25). The headline, "Deadly obsession." set the tone for 

the column. A reader wrote that she was upset and fri^tened to think a motor vehicle 

registration was a matter of public record and accessible to anyone who asked for it 

Responding to the letter, signed Heartsick in Oregon, Van Buren strongly agreed. "I 

think the home addresses of private citizens — regardless of whether th '̂re celebrities or 

not - should not be available to anyone without the knowledge and consent of the people 

who are being sought It's not only a matter of privacy; it's a matter of security." (Van 

Buren, "Deadly" A-25). 

Mark Locher, national director of communications for the Screen Actors Guild, 

responded to the column with a letter reinforcing the same message. He said guild 

members wanted to "take action to stop the virtually unrestricted release of home 

addresses and other private information by government sources" (Van Buren, "Home" F-

10). 

Responding to the E^her letter. Van Buren said, "It's incredible (and regrettable) 

that a tragedy had to occur before this action was taken. But better late than never." (Van 

Buren, "Home" F-10) 

Further support for the bill came fiom an unlikely source, a major California 

newspaper. The Sacramento Bee supported the bill in an editorial titled, "A bit more 

privacy at DMV." In the editorial, the paper called the bill a more sensible solution ("A 
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bit more" B-8). Attempting to address opposing arguments, the editorial mentioned that 

journalists and others have a legitimate business interest in seeing those records. 

However, the editorial rationalized, "there is also a legitimate, compelling interest in 

privacy and safety" ("A bit more" B-8). The editorial concluded that, "The records of the 

DMV ought not be a research library for the depraved and the demented" ("A bit more" 

B-8). 

Problems with pro-Roos bill arguments 
Although these arguments were effective in gaining the unanimous passage of the 

Roos bill, they were not based upon ethical principles. 

These arguments mainly were based upon fear, not fact Proponents of the bill who 

used these argimients used manipulative techniques; that is, th^ made an attempt to get 

people to do what the proponents wanted the public to do without relying primarily on an 

appeal to reason (Sharkey). The manipulators used control through the exclusion of facts 

and the exclusion of a historical perspective. 

The supporters gave the impression that motor vehicle division records were a 

frequently abused source for criminals. However, the &cts revealed that the Schaeffer 

murder was the only prominent criminal case involving the abuse of California motor 

vehicle records. A news story in the Sacramento Bee reported that during the previous 

fiscal year, the California DMV received requests for 41 million records (Matthews A-1). 

The combination of a low incidence of abuse and a hi^ incidence of requests is an 

important fact in the argument; however, this fact was not mentioned in any of the 
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editorials studied. The exclusion of these facts takes away the ability of a person to make 

an informed judgment Without the full truth, a person could not make a rational and 

informed judgment about this bill. 

The Sacramento Bee editorial mentions that there exist legitimate reasons for the 

availability of public records, but does not discuss what these legitimate reasons may be. 

Once again, readers were not provided with a comprehensive presentation of the issue. 

Anti-Roos bill arguments 
The media's defense of access to motor vehicle records was surprisingly muted. 

Missing from the argument were the Los Angeles Times. San Francisco Chronicle 

(except for a "Dear Abby" column), San Francisco Examiner. San Jose Mercurv News 

and (Los Angeles) Daily News. All ran stories on the Schaeffer murder and the 

legislation, but none mentioned the bill on its editorial pages. Subsequently, the 

legislation passed the California Assembly by a vote of 76 - 0 (Gillam, "Sacramento" 29). 

The reason for an absence of written opposition may lie in the difficulty of the 

argument From an emotional point of view, it appears difScult to argue against a bill 

that is designed to prevent a person from obtaining an address and then killing the 

resident 

An article in Editor & Publisher pointed out two arguments against the Roos bill 

(Stein 28). In the article, the California Newspaper Publishers Association's board of 

directors argued that a new law was unnecessary. "Under existing law, the board noted, 

license holders can list a post ofiSce box number as their address" (Stein 28). 
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A second argument presented in Editor & Publisher came from Daniel E. Carson, 

president of the Central Caliform'a Chapter of the Society of Professional Journalists, 

during an Associated Press interview. Carson was quoted as saying that although 

Schaeffer's murder was a tragecfy, it was not a sufficient reason to "erode important 

public freedoms with no real benefit Generally, we think it's a losing proposition to try 

to seal public records to hide home addresses. There are too many places for determined 

people to find addresses. If you give people a false sense of security by sealing records 

all over the place, all you really do is create a closed society." (Stein 28) 

Probiems with anti-Roos bill arguments 
The CNPA's assertion that the bill was not necessary ignored the current problem. 

Many members of the public believed Schaeffer was dead as a direct result of the release 

of public information. To argue that she could have listed a post office box was 

irrelevant, because she listed her home address. This argument is as logical as saying she 

could have wom a bullet-proof vest, stayed inside her home or moved to another state. 

Carson said that a determined person could have found her address somewhere else, 

so why close MVD records? Again, this does not address the problem directly. A 

determined person could have done this, but Bardo found her name through the DMV. 

This is the problem that needed to be addressed. 

Carson made an effective argument in stating that this one occurrence was not a valid 

reason to erode freedoms and move toward a more closed society. 
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V. Conclusions 

Should there be public access to government records? 

Following passage of the Roos bill, similar legislation restricting access to public 

records in other states brought out some excellent points as to the right to know must 

be protected. 

As the Sacramento Bee editorial briefly mentioned, there are valid reasons for 

retaining open records. The problem in California was that people were told valid 

reasons existed, but they were not told what these reasons were. 

When access to voter records was threatened (in another bill introduced by 

Assemblyman Mike Roos), the Daily News of Los Angeles presented both sides of the 

debate and presented reasons why access to public records was important ("Not worth" 

16). The editorial admitted that the public availability of addresses was a nuisance and a 

potential source of danger. Instead of stopping with a presentation of only the negative 

side, the editorial went on to say, "The practice of making voters' addressees available to 

the public is also an indispensable way of fighting election fraud; it enables citizens to 

police the rolls to ensure that only eligible voters get to cast ballots. That valuable 

oversight cannot be maintained without some sacrifice of privacy." ("Not worth" 16) 

Commenting upon a national trend aimed at closing motor vehicle records, USA 

Today featured an editorial discussing why sealing auto records is imnecessary and 

harmful ("Stop the stampede" 10). The editorial made a strong case as to the valid uses 

of the records, while noting abuse occurs. "Criminals do abuse DMV records. But 
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rarely. The bulk of inquiries comes from insurance companies seeking accident 

witnesses and private detectives tracking debtors, deadbeat dads, missing children or 

missing heirs. Auto manufacturers use DMV records to notify owners of car recalls. 

Researchers analyzed consumer preferences with them. With open access to DMV 

records, newspaper and television reporters have exposed repeat drunken drivers in their 

conmiunities, identified members of violent extremist groups and uncovered government 

fraud." ("Stop the stampede" 10) Among the editorials commenting on open records, 

this is one of the few providing examples of why public records are important, not only to 

news media, but also to citizens. 

Jane E. Kirtley, a journalist commenting in a Columbia Journalism Review article, 

said, "One of the subtlest but most pervasive threats to the First Amendment has grown 

out of concem for personal privacy" (48). She acknowledged the legitimate fears of 

privacy advocates, but pointed out that the government will continue to gather personal 

information. Kirtley warned that privacy laws may hide government intrusion by Big 

Brother into personal lives. "And he's counting on the feet that we'll say that the records 

he has amassed ~ dossiers on every man, woman, and child in the country, databases 

crammed with details of government mismanagement, corruption, and dishonesty — are 

none of our business. Unchecked by public oversight. Big Brother is fiw to exploit, leak, 

manipulate, doctor, and lose them." (48) She further argued that it is up to the press to 

let the public know the dangers of letting the government suppress data it has gathered. 

"Thou^ there will be losses along the way, the press must nevertheless act boldly. 
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seeking out stones demonstrating that the public surrenders oversight of the actions of 

government at its peril" (48). 

Lucy Dalglish, national chairwoman of the Society of Professional Journalists 

Freedom of Information Conunittee, points out that some legislation, such as the Roos 

bill, is discriminatory, because it grants access rights to some individuals, while 

excluding others (Hernandez 19). The legislation makes provisions for auto 

manufacturers, private investigators, towing companies, direct mail firms or insurance 

companies to obtain the records, while excluding private citizens (Chance A-I). In an 

Editor & Publisher article, Dalglish argued. The media are not looking for special 

privileges. This information should be available to anyone. Public records should be 

accessible to the public that owns and pays for them." (Hernandez 19) 

Dalglish said that this debate is also a matter of historical precedents. She said. The 

Supreme Court has made clear on numerous occasions that the public has a right to 

information about the operation of its government, particularly in cases where the records 

historically have been open to the press and public and openness has served the public 

interest That is clearly the situation here." (Hernandez 19) 

The future of privacy and the right to know 

From the historical perspective, citizens have a right to know what information is 

being kept concerning their personal life. In the American Society of Newspaper 

Editor's Bulletin. Paul McMasters, executive director of The Freedom Forum First 
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dollars and keeping in the bowels of bureaucracy and electronic storage, then we have no 

protection. I think you can make a good argument that access is your greatest protection 

because that is how you discover >^t it is the local government, the state government, 

the federal government is maintaining and keeping about you." (Dunning and Newton 

25) 

An editorial in the Miami Herald concurred that openness was the k^ to preventing 

abuse of public records. "The remedy for abuse of those records by criminals and 

harassers is not secrecy. To the contrary, it is tighter management of the records, 

accompanied by more openness." ("And auto tags" A-24) The Herald argued that no 

anonymous record requests should be granted. Instead, inquiry records also should be 

open for public inspectiotL 

As privacy becomes harder to maintain and more valued within American society, the 

citizens will feel the ill effects through the erosion of fireedoms to access government 

information. Lucy Dalglish warns that there is a climate of fear surrounding the release 

of public informatioTL "The public appears to believe media are a threat The public is 

getting ready to retaliate, and I'm afraid most reporters, editors and producers are not 

prepared for it" (Dalglish 14) In another article, Dalglish said the key to preventing 

retaliation is that journalists must communicate how they use public information in a way 

that benefits the public. "Any journalist could list a dozen ways he or she uses the DMV 
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infonnation on stories in the public interest. But, as usual, we have done a lousy job 

getting the message to our readers." (Dalglish 14) 

Molly Ivins, then a columnist for the now defimct Dallas Times Herald, said, "An 

ancillary problem with freedom of speech and of the press is that so few of us use it 

vigorously" (Ivins 49). Members of the media must utilize the resources available to 

ensure they will not be lost 

Lawrence R. Levin, a media attorney, points out the media's ironic fate: "While the 

media's expertise is communication, they must do a better job of reminding the public 

why their reporting is the greatest protection of the public's basic freedoms" (Levin 39). 

At stake is not simply the loss of a source for a story, but whether a wider assault on 

the citizen's right to know will succeed. Only six months after the introduction of the 

bill restricting motor vehicle record access, another bill was introduced into the 

California legislature that sought to restrict access to voter information in the name of 

privacy. A USA Today editorial asks, "If you think DMV records should be restricted, 

then what about real estate transactions, court transcripts and corporation filings? Should 

birth, death and marriage announcements - used by some thieves — be kept secret?" 

("Stop the stampede" 10) 

Can democracy survive without public records? 

Democracy rests upon the premise that the government of the people is ruled by the 

people. Public records provide a unique avenue for public supervision of the 
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government Arizona Governor Fife Symington said, "We agree that the public has a 

right to icnow. To that end, the intent of the public records statutes is to make 

government accountable to the public by giving the public a ri^t of access to records 

concerning government's activities." (Symington A-9) The right to know affords private 

citizens the opportunity to police their government Without this right, the government 

ceases to be under the authority of its citizens. The often quoted line of Harold Cross 

was that, "Public business is the public's business" (Cross xiii). 

When the right to know fimctions perfectly, citizens may guard against voter fiaud, 

protect the envirorunent, promote child welfare, expose questionable land dealings and 

have enough information to properly evaluate the effectiveness of their government As 

the Schaeffer case demonstrated, the ri^t to know is not infallible. Sometimes it fails, 

but in an overwhelmingly majority of instances public record access results in no harm. 

In California, the right to know failed in one case that gained national prominence, but it 

worked 41 million other instances (Matthews A-1). 

The answer to, "How much public information concerning personal lives is too 

much?" is not easy to find. The Supreme Court wisely said there must be a balance 

between the right to know and the right to privacy. Mistakenly, these two rights are 

placed at odds instead of seeking a conunon ground for the two rights. 

Because public attitudes continually change, the courts will not decide the ultimate 

fate of public records. Writing on the liberty of the press, Alexander Hamilton wrote that 
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it will be the people who decide which freedoms will endure. "What is the liberty of the 

press? Who can give it any definition which would not leave the utmost latitude for 

evasion? I hold it to be impracticable: and from this I infer, that its security, whatever 

fine declarations may be inserted in any constitution respecting it, must altogether 

depend upon pubUc opinion, and on the general spirit of the people and of the 

government And here, after all, is intimated upon another occasion, must we seek for 

the only solid basis of all our rights." (Hamilton 537-538) 

It may be that the fear and privacy concerns will continue to strip citizens of their 

right to know and to seek out all sources of the truth concerning their government Yet, it 

is important for the media to remind citizens during each battle, why these freedoms exist 

and what their loss might meaa Perhaps the public takes some aspects of these frmloms 

for granted because they are unaware of the benefits and the reasons they have them. 

Many major battles for government openness were fought generations ago, and the public 

no longer recalls either the battles or the reasons behind them. Perhaps the public will 

learn of the value of free access to government records only through the loss of this 

freedom. As Thomas Paine wrote during the American Revolution, "What we obtain too 

cheap, we esteem too lightly; it is deamess only that gives everything its value" (Paine I). 

As more freedoms concerning the citizen's right to know are lost, the effects of their 

absence eventually will be noticed. The question remaining is, will it be too late when 

the public finally takes notice? 
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