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ABSTRACT

Why care about what the law has to say? It aims to guide our actions, but its grounds 

for doing so are not clear. Many will cite moral grounds: the law is good, we have a duty to 

follow it. Others will simply appeal to negative consequences that  follow from failing to 

heed its commands. Here, I want to sketch out a answer to the question in the tradition of 

legal positivism by using the machinery of ethical constructivism. I will begin by outlining 

the history of the debate over legal normativity. I will then proceed to lay out what Sharon 

Street has characterized as restricted constructivism, or constructivism that solves one 

particular normative problem. Without attempting to lay out a complete theory, I will advance 

the notion that we can settle on three conditions for the normativity of law. Adverting to 

formal games, I aim to show that we can start with the practical rationality of citizens whose 

interests and moral views deeply conflict, go through this procedure, and get reasons for the 

citizens to comply with laws that satisfy the conditions. I conclude by examining several 

objections to the procedure and my preferred conditions.
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“Fanatics may suppose, that dominion is founded on grace, and that saints alone inherit the earth; but 
the civil magistrate very justly puts these sublime theorists on the same footing with common robbers, 

and teaches them by the severest discipline, that a rule, which, in speculation, may seem the most 
advantageous to society, may yet be found, in practice, totally pernicious and destructive.”

—David Hume1 

I. Introduction

The law aims to guide our action, but its grounds for doing so are not clear. It is 

intuitive to think that the law just guides us by constraining us: it tells us what we must and 

must not do and punishes those who fail to comply.2 Just as intuitively, we often imbue the 

law with something like moral judgments: it is right to follow the law and wrong to break it. 

Totally apart from its ability to harm us for disobedience, we tend to think that  legal order is 

good and worth promoting; when scholars and policymakers list out the bare criteria for an 

adequate society, the rule of law often ranks ahead of electricity and running water. We do all 

this without appealing to any particular moral theory or world view—in fact, we think that 

one of the chief functions of the law is to resolve disputes acceptably among those whose 

views and values conflict. Any adequate account will have to make room for each of these 

competing intuitions: law constrains, law is desirable, and law is not tied to one theory of 

morality. How that might happen remains to be seen.

 Here, I want to sketch out a positivist answer to this puzzle with machinery from 

ethical constructivism. I will begin by outlining the history of the debate over legal 

normativity. As I go, I will point to flaws in the available accounts, focusing especially on 

Austin's early positivism, Hart's famous criticisms of Austin and his own identification of 

laws with social rules, and natural law theory. I will then proceed to lay out what Sharon 

Street has characterized as restricted constructivism, or constructivism that solves one 

1 David Hume. An Enquiry Concerning the Principles of Morals, Edited by Tom L. Beauchamp, (New York: 
Oxford University Press, 1998), 49

2 This comes out strongly in the reaction of so many acquaintances when I tell them I am writing my senior 
thesis on why we should follow the law: “That one's easy! You'll go to jail if you don't.”



Simpson 4

particular normative problem. Without attempting to lay out a complete theory, I will advance 

the notion that we can settle on three conditions for the normativity of law via a restricted 

constructivist procedure for parties who have an interest in social cooperation. Adverting to 

formal games, I aim to show that we can start with the practical rationality of citizens whose 

interests and moral views deeply conflict, go through this procedure, and get pro tanto 

reasons for the citizens to comply with laws that satisfy the conditions. I conclude by 

examining several objections to the procedure and the conditions I claim it would produce.

II. Normative Problems

For a long time, philosophers in the West did not seem to distinguish between the 

problems of legal normativity and those of political obligation. For Aquinas, Hobbes, Locke, 

and Hume, the question of why a citizen ought to follow the law is subsumed in wider 

concerns about justice, morality, and the right of a state to rule. Only with the first legal 

positivists is there a turn toward recognizing that discourse about the law might be normative 

without simply reducing to discourse about the political part of morality. Around the turn of 

the 19th century, Jeremy Bentham and John Austin introduced a crucial distinction between 

explaining a set of laws, including its normative apparatus, and endorsing it from some 

particular moral standpoint. Here I will begin with their distinction and trace the accounts 

legal normativity that have followed it. I will argue that all have fallen short of giving a full 

account of law's power to guide action, in part because they have failed to identify something 

unique to law that could give it that power.
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A. Early Positivism and the Command Theory

The modern debate over the normativity of law begins alongside legal positivism in 

the work of Jeremy Bentham and John Austin. Legal positivism starts with the conceptual 

claim that, as Austin puts it, “[t]he existence of the law is one thing, its merit or demerit 

another.”3  To a positivist, law is merely a social fact, the sort of thing that is made by a 

sovereign or legislature and maintained by wide recognition and obedience. Sometimes, the 

core of the view is cast as the so-called “separability thesis,” which is the claim that the 

criteria of legal validity in some society do not necessarily include criteria of moral validity, 

that is, legal validity is separable from the demands of morality. For positivists, legal “is” and 

legal “ought” may come apart.

Those who accept this thesis face an obvious normative question: if the law is not 

what it ought to be, can we have any reason to follow it? If the state fails to meet our 

preferred criteria for political morality, could it still bind us at all?

John Austin provides the first detailed answer on behalf of positivism. In The 

Province of Jurisprudence Determined, he offers one reductive account to address conceptual 

and normative questions about the law. To Austin, law comes from a sovereign, who is 

obeyed by the bulk of the population and who obeys no one himself. Laws are the general 

orders issued by the sovereign and backed by the credible threat of sanction. Following the 

law, then, is just a prudential matter: we ought to obey when we fear the sovereign's sanction 

more than we desire the other consequences of disobedience. When there is no credible threat 

of sanction or the people fail to obey habitually, the command simply stops being “law.” So 

when our moral views and the commands of the law diverge, we can stack up our moral 

obligations and weigh them against the pain of the sanction to see if we should continue 

3 John Austin, The Province of Jurisprudence Determined, Edited by W.E. Rumble, (Cambridge: Cambridge 
University Press, 1995), 184.
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complying. For example, to determine their obligations to the Westminster Parliament in 

1776, all the Continental Congress has to do is consider the costs and chances of winning a 

fight that allows them to establish the sort of political order they would prefer. Likewise for 

the obligations of the Southern secession conventions to federal government 74 years later, or 

perhaps for the obligations of the Gore campaign to the Supreme Court 140 years after that. 

This is the command theory of law.

H.L.A. Hart famously criticizes this view on a number of fronts, some conceptual and 

some normative. Here I will present one conceptual and one normative criticism and use 

them as grounding for a few desiderata for any future theory of legal normativity. Hart 

compares the sovereign's coercive orders under Austin's view to those of a gunman during a 

robbery: both sovereigns and gunmen are uncommanded commanders and we obey both the 

law and the gunman because we fear their sanctions for noncompliance. To Austin, law is 

only “the gunman situation writ large,”4 that is, extended for an indefinite time over classes of 

people and acts. Hart goes on to point out convincingly that this fails to capture the actual 

operation of the law. First, he says, not all laws are commands. Contract law, family law, 

corporate law, and the laws that create procedures, e.g. for appealing a court's decision, are 

not about constricting action and creating duties. On the contrary, they are about extending 

powers to those who use them. In its non-coercive domains, the law is a social tool for 

achieving what would be impossible were there not a widely-recognized mechanism for 

coordination: enforcement of mutual promises for contract law, benefits for kinship in family 

law, limited liability in corporate law, and use of the courts and legislatures through legal 

procedures. Sovereign authority just does not coerce a loving couple into exchanging 

marriage vows. One desideratum: any account of the normativity of law will have to account 

4 H.L.A. Hart, “Positivism and the Separation of Law and Morals,” Harvard Law Review vol. 71, no. 4 
(February 1958): 536.
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for law's non-coercive role as a social tool. The normativity cannot just be fear of sanction.

Second, Hart draws a distinction between social habits and genuine social rules that 

undermines Austin's account of legal normativity. Like a social habit, a rule involves 

convergent behavior among a group of people. But, Hart points out, mere convergent 

behavior will not suffice to give us a social rule.  To locate the difference between the two, 

Hart mentions three special features of rules. First, unlike habits, the breach of a rule attracts 

criticism: if all my neighbors and I habitually ride bicycles to campus and I decide to walk to 

class one day instead, my neighbors will not tell me my act was a wrongful breach of our 

shared habit. Second, when we are dealing with a rule, others in the society will find criticism 

of deviant conduct legitimate. When we are talking with our neighbors about habits of getting 

to school, criticizing someone for walking rather than riding a bicycle will seem out of place. 

But when we are talking to cyclists about the rules of competing in the Tour de France, this 

criticism will need no further justification. Finally, a genuine social rule gives a standard for 

conduct that we can adopt internally. We can arrange our conduct around the rule and take a 

“critical reflective attitude to certain patterns of behavior as a common standard,”5 which 

grounds our judgments of conduct. This internal aspect of rules manifests in our normatively 

loaded talk about them: our habits may come and go quietly, but when we depart from a rule 

of ours, we violate it. This internal aspect also explains the other two special features of rules: 

we judge actions and evaluate those judgments according to a set of rules only when we take 

the internal point of view for that set of rules. As Hart points out, “[c]hess players do not 

simply have similar habits of moving the Queen in the same way... Each not only moves the 

Queen in a certain way himself but 'has views' about the propriety of all moving the Queen in 

that way. These views are manifested in criticism of others and demands for conformity.”6 

5 H.L.A Hart, The Concept of Law, (Oxford: Oxford University Press, 1994), 56.
6 Hart, Concept of Law, 56-57
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Social rules differ from social habits, then, in that they have an action-guiding, criticism-

grounding internal aspect for those who adopt them. 

Bearing in mind Hart's distinction between habits and social rules, Austin seems 

wrong when he claims that law occurs whenever there is a habit of obedience to the 

sovereign. Law is not merely a matter of social habit: we can, if we wish, take it up as a 

standard for conduct and use it as a basis for criticism. Unlike the commands of the gunman, 

we take on normative views about the law independent of the state's threat of sanction. The 

law is a set of interlocking social rules that prohibit, demand, grant permissions, extend 

benefits, and provide procedures for generating more rules. This means our account of its 

normativity will have to explain why we should adopt the system of rules as a normative 

standard. We cannot stop at saying that we have a habit of following the person who makes it. 

One more desideratum, then: a full account of legal normativity should attach the normativity 

to the social rules of law themselves as chess players do with the rules of chess, and not to 

some commander, like hostages do with a gunman.7 Defenders of Austin may go on trying to 

meet these challenges by shoehorning either the concept of law or the tools they use to 

explain it. But Hart's conception of law can do away with each of these problems with a 

powerful substitution: social rules for habits of obedience.

B. Hart's Positivism 

The conceptual account that Hart lays out in The Concept of Law represents a major 

improvement on Austin's definition. But Hart himself offers no particular account of why we 

should follow the law. As mentioned above, Hart does claim that law can serve as a 

normative standard for conduct. Once we accept a legal system's “rule of recognition”8 as 

7 That is, it should at least allow for the possibility that we can have, as the slogan goes, a government of law 
and not men.

8 Hart's example rule of recognition is “what the Queen-in-Parliament enacts is law.” I will not take too much 
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legitimate for determining what kinds of other rules are laws for us, we take on the “internal 

point of view” for that legal system and begin to apply its rules about conduct in a normative 

way. But for Hart, we can take on the rule of recognition for whatever reason we like,even 

very bad ones,9 and Hart has no requirement that all or even most citizens see the law as 

normative in this way. Hart only requires that some slice of legal officials take on the internal 

point of view, which they then announce to the populace at large. This fails one more 

desideratum for a good theory of legal normativity: it must apply uniformly and coherently to 

the subjects of the law. If there is such a thing as legal normativity, it will not do for it to 

consist only in mutually exclusive, perhaps transient normative points of view adopted by 

majorities on appellate courts. We must add something more.

C. Natural Law Theory

Finally, we can consider natural-law answers to the puzzle that involve denying the 

separability thesis. These views always include some moral test in the criteria for legal 

validity. As Hart puts it, typical natural law theories hold that “there are certain principles of 

human conduct, awaiting discovery by human reason, with which man-made law must 

conform if it is to be valid.”10 This seems like a promising approach for capturing legal 

normativity: if the law must satisfy moral demands before being law at all, then we can build 

into the legal sphere the relatively well-understood normativity of morality and avoid having 

to invent a special kind of action-guidance for the law. For instance, if the laws had to satisfy 

justice or aim at promoting the common good of citizens in order to be laws at all, it would be 

easier to see how citizens get reasons to follow the law. 

time to explain the role of the rule of recognition and Hart's theory of law as a mesh between primary and 
secondary rules since it is a conceptual and not a normative point.

9 P and not-P, for instance.
10 Hart, Concept of Law, 186
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Natural law accounts typically proceed by adding to the conditions of legal validity 

uncontroversial and widely shared moral principles, not top-to-bottom moral theories. Finnis 

and Aquinas, for instance, try to argue that their chosen principles of natural law are implicit 

in the deliberation of every reasonable person. These principles dictate the presence and 

normativity of the law, for to the extent that positive law fails this common moral standard, it 

fails to be law at all, and when it meets this standard, it gives all of us a moral reason to 

comply.

Leaving aside conceptual worries about whether we can really throw out all the laws 

that fail some moral test, natural law theories face problems in trying to account for the 

normativity of law by appeal to morality. One difficulty for natural law theories comes in 

specifying how robust we want to be about our principles of natural law. They could be so 

minimal as to be shared by every agent who has ends by definition, e.g. “One should if one 

can move from less preferred states to more preferred states,” but then they do not seem like 

moral truths, but rather rules of prudence that (a) may fall in the face of overriding reasons 

and (b) can be made criteria for legal validity compatible with the separation thesis. On the 

other hand, they could be more robust ends, similar to the ones Finnis mentions in Natural 

Law and Natural Rights.11 But then we wonder whether everyone has these ends, or whether 

objections to natural law theories from moral disagreement undermine the project. (Is a 

preference for having children implicit in being a rational adult? Do all the painfully 

terminally ill still aim at living? Did Diogenes actually want friends?) Whatever ends the 

natural law theorist includes must be shown to be in fact morally worthy and universal, and 

this will be a difficult task. A natural law theorist could follow Rawls and limit her claims 

about legal normativity to a subset of the population that by stipulation agree on relevant 

moral views. Then she might get a purchase—but that would make legal normativity esoteric 

11 John Finnis, Natural Law and Natural Rights, (Oxford: Clarendon Press, 1980), p. 52.
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and fail one of the desiderata, since it would attach only to the part of the population that had 

the right moral views.

Prior accounts of legal normativity open an important question. Where they go wrong, 

they provide important guideposts. In what follows, I will outline an account of legal 

normativity that tries to satisfy the desiderata I have laid out here: the account must explain 

law as a social tool for citizens and not just a coercive constraint on them, it must attach 

normativity to the law itself and not the agency that makes it, and it must give reasons 

uniformly to all subjects of the law.

III. Constructing an Answer

The available accounts of legal normativity fail to capture fully what is distinctive 

about the law's capacity to guide action. As Hart has convincingly shown, reductive positivist 

accounts like Austin's fail to appreciate the normative distance between a mere social habit 

and a genuine social rule and ignore law's non-coercive role as a social tool for coordinating 

action. Natural law theories miss out on the fundamentally social—and therefore morally 

uncertain—nature of the law. Hart's positivism is well-positioned to account for the coercive, 

coordinating, and social aspects of the law, but he punts on the question of what exactly 

makes law normative: Private citizens can take up an internal point of view with respect to 

the law if they like, but Hart gives no account of when and why they should.

Now I will point toward an account of legal normativity that can address these 

shortcomings. I will outline an explanation of how law can be reason-giving (1) all on its 

own, without appealing to some particular moral view or the fear of sanction and (2) for a 

wide range of those subject to it rather than just for a narrow class of officials. Using a 

method laid down by Sharon Street and working in the spirit of John Rawls, I will argue that 
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we can reach what is distinctive about legal normativity by following a restricted 

constructivist procedure that begins with idealized agents who have an interest in 

coordinating their actions. I claim that this procedure generates reasons for the agents when 

the law is clear, public, and effective.

A. Street's Restricted Constructivism

In “Constructivism about Reasons,” Sharon Street outlines a category of views that 

she calls restricted constructivism, or normative theorizing that aims at solving a particular 

normative problem by appeal to an idealized deliberative process, or, as Street indicates, a 

particular “practical standpoint.”12 She gives the following characterization of these views:

Restricted constructivism in ethics specifies some particular, restricted set of 
judgments about reasons, and says that the correctness of a judgment about reasons 
falling within that set is constituted by the judgment's withstanding a certain 
(specified) procedure of scrutiny from the standpoint of some (specified) set of further 
judgments about reasons.13

She identifies three main elements of these views: (1) the “grounding set” of normative 

judgments that are deployed in the procedure of scrutiny, (2) the procedure of scrutiny itself, 

and (3) the “target set” of normative judgments, which undergo the procedure. The substance 

of the target set she calls the “results of construction,” and the substance of the grounding set 

the “materials of construction.”

She uses the conception of justice offered by John Rawls in Political Liberalism14 as 

as a clarifying example of this kind of constructivism. Here, the target set of judgments are 

judgments about justice in a liberal democratic society, and the results of construction are 

Rawls' liberty and difference principles. The procedure of construction is deliberation in the 

12 The distinction between procedural and practical standpoint characterizations of constructivism will not 
matter here: they are, as Street suggests, two ways of talking about the same thing.

13 Sharon Street, “Constructivism about Reasons.” Oxford Studies in Metaethics 3 (2008): 211.
14 John Rawls, Political Liberalism, (New York: Columbia University Press, 1993).



Simpson 13

original position, with the constraints of rationality, reasonability, and ignorance that Rawls 

specifies. The grounding set is the set of normative attitudes toward persons and society 

implicit in a liberal democratic political culture, and these materials of construction are a 

notion of persons as free and equal and of society as a system of fair cooperation. Justice as 

fairness arises from testing judgments about what is just against the normative standards 

implicit in a liberal democratic political culture via the procedure of the original position.

This approach to normative theorizing has clear appeal for legal and political 

philosophy. It neatly cabins our normative discussions to deal with a specified kind of society 

or agent. It allows us to take relevant shared features and attitudes of citizens and show how 

they might entail substantive conclusions about how we should act toward one another. 

Unlike social philosophy that tries to import a deus ex machina ethics or merely falls back on 

strategic reasoning and the power realities of human societies, restricted constructivism can 

produce normativity that is both free-standing and shared across moral communities. 

To motivate her irrealist constructivist view at the outset of “Constructivism about 

Reasons,” Street claims that value arises only from our valuing—but that we can be mistaken 

nonetheless when we make value judgments.15 Whatever the merits of this position 

metaethically, it gets a hold on our intuitions about value in public life: broadly, we think that 

we determine together what matters to our society—and once we have determined what 

matters, we do not think it is a serious defense for one who violates our norms to point out 

that they were determined socially.

B. Materials of Construction 

Now to apply Street's formula for restricted constructivism to the puzzle of the 

normativity of law. The target set of normative judgments will be judgments about when 

15 Street, 208
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some legal pronouncement can give reasons to comply. Here I should add the caveat that this 

is only a sketch of an account for legal normativity: a complete theory would require much 

more detail than I give here. In this paper, I only aim to show that the constructivist way of 

approaching the problem and the principles I take to result from the procedure are plausible, 

attractive, and perhaps worth elaborating and defending further.

 The grounding set of normative judgments for law will be fairly light relative to the 

example of Rawls: justice is a high standard, and it is reasonable to expect that sometimes we 

have genuine reasons to follow the law even when it diverges from justice. As Rawls 

mentions, legal systems serve a broad purpose for rational persons: they are “for the purpose 

of regulating their [rational person's] conduct and providing the framework for social 

cooperation.”16 Law, then, seems to arise from a shared interest in cooperation,17 whatever 

political culture or prevailing standards of ethical reasonability obtain. By stipulation, only 

mature liberal democracies can achieve Rawlsian justice, but we expect that a much wider set 

of societies can achieve the rule of law. Jumping off from Rawls' suggestion, I will take the 

grounding normative judgment for legal normativity to be that social cooperation is 

worthwhile.18 The materials of construction for legal normativity are fully rational parties 

who wish to cooperate with their fellows and have full information about their fellow's like 

rationality and interest in cooperating. As in the Rawlsian original position, these parties are 

to be behind a veil of ignorance about their further normative views, interests, talents, and 

circumstances. 

16 John Rawls, A Theory of Justice, (Cambridge, MA: Harvard University Press, 1971), 235. Hereafter cited as 
TJ.

17 I leave aside the part of Rawls formulation about regulating conduct in my own materials because, as he 
goes on in §38 of A Theory of Justice, it seems clear that the conduct regulation he has in mind is for  
establishing the framework of social cooperation. A legal system can regulate conduct for other reasons, like 
ensuring substantive justice and promoting the good, but these aims will be outside of the minimal 
normativity of law.

18 This could be for moral reasons, like an interest in promoting the welfare of others, or prudential reasons, 
like securing security.
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Some defense of choosing these materials: the parties will need to be fully rational 

and informed about others in order to avoid cases where they select reason-giving principles 

of law based on a mistake. To borrow a phrase, cooperation is the first virtue of legal systems, 

as justice is of social institutions or truth of systems of thought. Where parties choose 

principles of law because of ignorance of the other parties' preferences or a slip-up in 

reasoning, they choose a standard of scrutiny for law that is unrelated to its end. If, out of 

superstition, parties think that some principle P must be satisfied by a law before we can have 

a uniquely legal reason to follow that law and P is wholly unrelated to effecting social 

cooperation, something like “all laws must be written in blood on sheepskin,” then it will not 

be a genuinely reason-giving principle of law. A citizen who shares the end of cooperation 

but wonders whether to follow the law in some circumstance will not care to apply the blood-

and-sheepskin standard of scrutiny. 

The parties must be behind a veil of ignorance with respect to their more particular 

details since knowledge of them would produce a standard of scrutiny that fails in two ways. 

First, we want a standard of scrutiny that applies to legal societies generally, and knowledge 

of particular social circumstances may lead the parties to change the standard according to 

their peculiarities. If they serve as a standard for legal normativity at all, it will only be for 

similarly situated parties. Second, fully informed parties produce principles that would 

depend on the particular power relations in the society, and so they will fail to give an 

account that is actually about legal normativity at all. Parties who choose principles of law 

with full and particular information would be engaging in political bargaining over conditions 

for compliance, not revealing broadly applicable principles for law.
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C. Procedure and Results of Construction

With the materials of construction in place, we can consider what procedure of 

scrutiny the parties would go through. Since they know very little about their interests or 

circumstances, they will have to consider the whole range of strategic situations that involve 

parties that have an interest in cooperating. From there, they will look for principles for law 

that would lead reliably to higher payoffs. We can model these generalized strategic situations 

with formal coordination games like choosing sides, battle of the sexes, and the public goods 

game. We will look for principles of play or modifications of the game that, analogous to the 

principles of law, lead to higher pay-offs.  In some of these games, a simple signal or round of 

pre-play deliberation could do the trick. In others, a more complicated mechanism involving 

voting or enforcement may be necessary. My discussion of the particulars in each sort of 

game—the guts of the justification that gets us from the isolated parties to the principles—

will follow in the next section. For now I will briefly state the results of construction that I 

plan to defend.

It seems that the parties reviewing their range of possible strategic situations will 

settle on three principles, which are individually necessary and jointly sufficient for a19 law to 

give a reason to obey to a citizen who has an interest in social cooperation. First, the parties 

will require that law be public to have normative force. To effectively coordinate even in 

simple cases, the law must be known to the players and it must be understood to be the law. 

Second, the parties will need law to be clear. Its meaning must be determinate enough to 

provide a basis for action: contradictory laws, ambiguous laws, and so-called “penumbra” 

cases for otherwise workable laws cannot have normative force because they do not 

encourage coordination. Finally, the law must be effective to be normative. For effective law, 

19 I take it that law's normativity is severable: we can think the drug possession laws have no normative force 
while agreeing that the homicide laws do.
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two things must obtain: First, the rule of law must be established. It must be the law's being 

law that makes it a standard for conduct for other citizens, and not the fact that officials 

impose it. For otherwise the fact of social cooperation will change according to class of 

officials who are in power, and then it will not be the law doing the work. Second, the law 

must be tolerable to the population, so that the costs of obeying will not undermine 

cooperation. Concerns about justice, morality, and civil disobedience will also enter here. 

Officials who want to preserve their legal system's viability will be sensitive to the prevailing 

political culture. When all of these conditions—publicity, clarity, and effectiveness—are 

satisfied, the law will give a pro tanto reason all its own for citizens to obey. Individual moral 

objections may override the law, but law's value in bringing about cooperation will weigh in 

its favor.

This is a brief sketch of a restricted constructivist view of legal normativity that 

explains how it could be shared widely and authentic to the law. Unlike Austin's view and 

natural law theories, the normativity belongs to the law itself and not to some background 

normative view. Beyond Hart's view, any citizen can be expected to test laws by this 

standard.  For a full account, details of the view must be explicated and objections must be 

addressed, but this restricted constructivism seems to offer a promising avenue for explaining 

law's normativity.

IV. A Procedure of Games

In order to defend the above principles of law, I will elaborate here on what I take to 

be happening in the constructivist procedure as the parties review their possible strategic 

circumstances. As with the parties in the legal construction procedure, the players of a formal 

game are by stipulation rational. Both sorts of agent aim at wholly abstract goals that may 
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conflict with the goals of their fellows. Neither sort is assumed to have any particular moral 

commitments or concern for the welfare of others. But both may, in a setting, have reason to 

coordinate behavior with others and both may need some coordinating mechanism beyond 

what is supplied in the definition of their setting in order to accomplish this. Here, I want to 

explore a few well-known categories of game and suggest that each, while reflecting a 

function of the law, lends support to the criteria for legal normativity that I lay out above.

The simplest games with importance for our story are two-player coordination games, 

which have already a long history in discussions of legal normativity.20 Here, two players 

must simultaneously choose consistent options in order to earn a payoff. In the interesting 

case, no one option is salient: when choosing which side of the road to drive on, for instance, 

there is no clear reason to choose right over left or left over right. What matters is that the 

players coordinate to successfully pass one another and avoid a collision. Where there is no 

salience or communication and there is only one round of play, the players have no clear way 

to achieve equilibrium: swerving either left or right is equally likely to result in a collision or 

safe passage.21 The players might as well flip a coin and hope for the best.22

To get what they want, these players need a mechanism to coordinate behavior. In the 

simple coordination case, this mechanism could be as simple as a signal before play. Imagine 

a modified driving coordination game: before play, Player 1 gets to signal “left” or “right” to 

Player 2. Because the parties have no reason to deceive one another about their strategies 

(each just wants to know where the other is going so that they won't collide), once a signal is 

established, it has normative consequences. Once Player 1 signals “right,” there is a reason 

for Player 2 to play “right” in the final stage of the game—and the reason arises from nothing 

20 E.g., David Lewis, Convention, (Cambridge, MA: Harvard University Press, 1969).
21 This problem will be familiar to anyone who's collided with someone while trying to go around them—

simply because they try to do the same thing. I am told this is called a “blisterfeld.”
22 In fact, flipping a coin is a Nash equilibrium for this game, if an inefficient one.
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but the signaling and the ends of the players. A coordination game like this with more players 

or rounds similarly needs only a widely-understood signal23 about intentions to achieve a 

happy result—and here is a nonmoral, constructed, and normative role for the law. Once 

something is understood to be the law about which side to drive on, it assumes normativity all 

its own, which arises only from the presence of the law and the ends of the drivers. This 

assumes that there will be adequate compliance with the law (serious moral objections to 

driving on the appointed side would cause problems) and that the law will be adequately clear 

(if “red” is the recommendation about which side of the road to use, it will have no normative 

force.) This is an easy case for the three criteria: once the traffic law is clear, public, and 

effective, it will be action-guiding for rational agents.

A nearby case is the so-called “battle of the sexes,” in which the two players share an 

interest in coordinating but differ on how to coordinate. It can help make clear how legal 

normativity can exist even when the law runs contrary to some parties' interests or notions of 

justice. In the traditional telling of the game, a husband and wife must choose between two 

ways of spending the evening: the opera or a football game. Each would like to go 

somewhere with the other, but, in keeping with the gender roles duly assigned when the game 

was invented in the 1950s, the man prefers football while the woman prefers opera. Neither is 

so attached to their preferred activity that they would do it alone rather than go with their 

partner to the other. The chance of coordination failure—and the attendant low payoff that 

comes with spending the evening alone—is even higher here than in the driving game since 

the mixed Nash equilibrium has each player choosing their favored activity with a probability 

greater than 0.5. Once again, the players need a coordinating mechanism. This mechanism 

23 Brian Skyrms, Signals: Evolution, Learning, and Information, (Oxford: Oxford University Press, 2010). As 
Skyrms mentions, any plan or preference expressed by a player will create a salience that provides reason for 
others to follow. He indicates that under most standard and evolutionary models, this is effective in creating 
a norm.
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could be arbitrary, like a coin flip, or democratic; it will not matter much as long as the 

mechanism is tolerable to the parties' sense of fairness. So long as its recommendation is 

clear, public, and effective in this way, it will have normative force. Again there is no reason 

for deceit and no need for enforcement since the parties are trying to coordinate: once the 

mechanism is agreed upon and its recommendation is public knowledge, there is no reason 

not to follow it.

A final set of games further illuminates the connection between the game theoretic 

reasoning of the parties and the criteria for legal normativity mentioned above. In the famous 

one-shot prisoners' dilemma, instrumentally rational players are stuck with the disappointing 

outcome of mutual defection because it is always better to take advantage of another player's 

cooperative moves than to join in the cooperation ourselves. The public goods game—a so-

called “n-person prisoners' dilemma”— faces a version of the same problem: no matter what 

others do, a player is always better off contributing nothing to the public good, and for this 

reason, a society of instrumentally rational players will never manage to create the public 

good at all, even though they have an interest in it. Here, no mere signal or pre-game 

coordinating mechanism will suffice to get us out of trouble: we do not want to cooperate 

with the others, and if we can signal, we should like to trick them into cooperating with us. 

These cases are vital to creating a functioning legal society: once we have a legislative 

mechanism in place to create clear and public laws, we have to ensure that those laws are 

effective, that is, that they are consistently applied standards for conduct that a citizen 

pursuing her ends would not be better off violating.  Here is the role for punishment: 

instrumentally rational citizens who have an interest in coordinating their actions would 

choose if they could to add a round after the usual public goods game is played to spend some 

of their own payoffs on punishing24 those who failed to contribute. When iterated, this “two-

24 I set aside for now the fact that the punishment itself is a public good that faces exactly the same kind of free 
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stage” public goods game is effective at squelching free-riding behavior.25 It is easy to see 

that this is just a formalized version of the social task of enforcing the law generally: the rule 

of law is itself a public good that requires cooperative behavior. 

Publicity, clarity, and effectiveness in law each arise as considerations for the 

coordinating players in these games. The games indicate that the normative grip of the law 

can arise from one thing that is common to the bulk of citizens in a legal society: an interest 

in adhering to rules that allow for social cooperation.

V. Some Objections and Replies

I have tried to cover a lot of territory in a little space. There is much to ground 

objections and much that could use further clarification. Here I will break down the possible 

challenges by category and try to address each in turn. First, I will take up challenges to using 

a constructivist procedure to characterize legal normativity. Then I will consider objections to 

the conditions I think the procedure would generate and moot some suggestions for further 

conditions. I will end by canvassing a challenge that my view is not actually a positivist one.

A. A Constructivist Procedure is the Wrong Method

It could be said that a constructivist procedure is superfluous for reaching the 

conditions for legal normativity I defend. Rawls, Lon Fuller, David Lewis, and Joseph Raz all 

offer conditions for legal normativity that are in their own ways close to mine, but none 

directly26 employs a constructivist procedure in doing so. Why not go straight to the 

conditions for legal normativity I prefer and defend them directly?

rider problem—except to say that empirically, those who have a taste for punishment are happy to take on 
the monetary burden of making life hard for free riders in the second stage.

25 Samuel Bowles and Herbert Gintis, A Cooperative Species, (Princeton: Princeton University Press, 2011), 
30.

26 I add the qualifier since Rawls uses constructivism to get justice, which he thinks delivers legal normativity.
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Here it can be replied that constructivism is only one way of getting at the conditions. 

Its attraction is that it illuminates the conditions' wide applicability and nonmoral origin, but I 

take no view as to whether it is a uniquely correct defense. Rawls calls conditions on law 

much like the ones defended here “precepts of justice associated with the rule of law,” which 

flow out of “formal justice, the regular and impartial administration of public rules.”27 Fuller 

defends his eight virtues for law with a story about Rex28 that is meant to bring out intuitions 

about what kinds of law work.  Perhaps appeals to formal justice and legal intuitions work 

just as well in reaching conditions like mine; my novel point is that the constructivist story 

gets us to see how a group of rational actors who want to cooperate can settle on conditions 

that allow for the rule of law without having to settle first on anything else.

B. The Materials Used in the Procedure are Faulty

Those who nod along with my suggestion that the constructivist procedure is useful 

may still object to my particular use of it. Here I will focus on examples from two categories 

of objection: first, that my materials of construction are deficient somehow, and second, that 

we should add or take away from the results of construction.

One possible amendment to my materials of construction comes easily to mind. As 

mentioned above, Rawls suggests in Theory of Justice that legal normativity follows from a 

particular application of formal justice. If law's force comes from justice, then we might think 

that the materials of construction here are deficient and that the materials that Rawls demands 

for justice are also necessary to get legal normativity. Perhaps we must add the values 

implicit in a liberal democratic political culture to the make-up of the parties considering the 

law's power in order to arrive at correct principles. After all, it is counterintuitive to think that 

27 TJ, 235-236
28 Lon Fuller, The Morality of Law, (New Haven: Yale University Press, 1964), 48.
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the Taliban or others who are unwilling to allow for reasonable pluralism about morality will 

consider themselves bound in any sense by laws made by others. They may very well have an 

interest in coordinating their activities with others outside the fold, but is that really enough to 

make law reason-giving for them?

I think so. For Rawls, the topic is social justice, which has to do with the way that 

societies handle rights and “determine the division of advantages from social cooperation.”29 

But law, as Rawls recognizes, is only concerned with setting up the framework of social 

cooperation. As I indicate in III(B), setting up the framework appears to be a prior project, the 

sort of thing we can get before justice and in less clement circumstances. Rawls suggests that 

accepting justice can show a way to legal normativity, but that need not be the only way. The 

presence of the Taliban in Afghanistan or Salafists in Egypt may present a headache for 

legislators who wish to create a full legal system that is tolerable to the bulk of the 

population, but just as with so many other citizens, they have an interest in effective rules that 

coordinate social behavior. Like fanatics in Reformation Europe or the early United States, 

their peculiar views do not keep them from wanting personal security, roads, and property 

rights. They may indeed rebel against the state for moral reasons—the law's reasons are only 

pro tanto, after all—but that does not stop them from having some reason to comply like any 

other party with an interest in cooperation.

C. The Conditions Generated by the Procedure are Faulty

One further principle for legal normativity seems especially attractive, so I will take 

time to discuss why it is not included in my results of construction. We might think, as Fuller 

does,30 that it must be possible to follow a law for it to give us reasons to act.

29 TJ, 7
30 Fuller, 39
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Two complementary replies occur to me. First, we can read the uncontroversial part of 

“ought implies can” into the tolerability requirement of effectiveness. If it is impossible for 

anyone to follow a law, then it is not tolerable to the bulk of the population, and so it has no 

normative force. This undermines the force of laws against sneezing, for instance. 

Second, some legal obligations are impossible without happy circumstances and the 

compliance of others whose behavior is uncertain. Rawls uses the example of laws against 

simply possessing something, like a law against possessing firearms in a time of high 

political tension. Here, “absence of intent and knowledge of possession, and conformity to 

reasonable standards of care, are declared irrelevant.”31 Compliance may be impossible, but 

nonetheless the law has normative force. This is a reason to think that “ought implies can” is 

not a necessary condition of the law's being able to give reasons—perhaps it weighs through 

the tolerability condition, but it is not necessary. 

My three conditions seem fairly minimal—even if they are not as sufficient as I argue, 

we can hopefully agree that they are necessary. Some might think, however, that the rule-of-

law requirement for effectiveness is too demanding. It requires citizens to view the law itself 

as obligating. Does this require them all to take something like Hart's internal point of view, 

in order for anyone to see the law as genuinely normative? That seems too ambitious: 

Anarchists, Austinians, and any number of perfectly indifferent ordinary people will not take 

the internal point of view, and we might think that the law goes on obligating without their 

participation.

Here I can clarify that not everyone needs to see the legal ruleset from the inside all 

the time for law to get some normative grip. What is necessary for the rule of law is a critical 

mass of other citizens whose attitudes and behaviors align more with the notion of laws as 

rules than with the notion of laws as commands, so that when, say, the class of legislators 

31 TJ, 242
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changes after a legal election, the citizens proceed to abide by the rules issued by the new 

legislature rather than by the commands of people who have been thrown out of office. The 

core of this condition is about the social circumstances of a person applying the standard of 

scrutiny for legal normativity—when laws and leaders diverge, do your neighbors follow the 

law or the leader?— and not the particular theoretical beliefs of others in the society.

C. The Conditions Express an Internal Morality of Law 

Fuller argues in The Morality of Law for eight “legal virtues” that are similar to my 

own three conditions. He claims, however, that these conditions form a kind of “internal 

morality of law,” which grounds a “procedural rather than substantive natural law theory.”32 It 

is worth asking what distinguishes my own conditions from the “internal morality” picture. 

Why do I claim that mine is a positivist account of legal normativity when Fuller does the 

same thing and calls it natural law?

One reason is that Fuller seems mistaken to characterize his legal virtues as 

“morality” in the first place. Hart points out33 that Fuller appears to confuse best practices for 

purposive activity with morality. We could construct a parallel rules or poisoning, like “avoid 

poisons, however lethal, if they cause the victim to vomit.” But we would not call these rules 

an “internal morality of poisoning.”

A second reason is that I make no conceptual claim. Fuller maintains that laws that are 

sufficiently lacking in his virtues are not laws at all: “A total failure in any one of these eight 

directions,” he says, “does not simply result in a bad system of law; it results in something 

that is not properly called a legal system at all.”34 But I am open to the possibility that, for 

instance, vague or totally ineffective statutes are still laws. Even if my principles are 

32 Fuller, 24
33 H.L.A. Hart, “Book Review of The Morality of Law,” Harvard Law Review 78 (1965): 1285-86
34 Fuller, 21
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procedural moral principles, they are consistent with the separability thesis of positivism.

D. The Amoralist Has no Reason to Comply

Finally, we might hear a challenge from a free rider on legal society. I will quote 

David Hume's expression of the challenge, which is particularly apt here: “[T]hough it is 

allowed that, without a regard to property, no society could subsist; yet according to the 

imperfect way in which human affairs are conducted, a sensible knave, in particular incidents, 

may think that an act of iniquity or infidelity will make a considerable addition to his fortune, 

without causing any considerable breach in the social union and confederacy. That honesty is  

the best policy, may be a good general rule, but is liable to many exceptions; and he, it may 

perhaps be thought, conducts himself with most wisdom, who observes the general rule, and 

takes advantage of all the exceptions.”35 I may admit to having an interest in social 

cooperation generally, but this does not entail that I have an interest in cooperation myself.

Here the only reply can be that a society with effective laws will seek to eliminate 

cases where reasoning like this can apply. First, it bears pointing out that this problem will 

only arise in cases like the public goods game. There, as described in IV, the answer is 

enforcement: creating an interest in cooperation by changing the payoffs, usually through 

after-play punishment. Where no system of punishment is possible—where prudence does 

recommend noncompliance— the law will fail to be effective, and will not give reasons to 

obey.

VI. Concluding Remarks

Here I have traced the history of the dispute over the normativity of law, offered 

desiderata for any theory that wishes to do better than those that have come before, outlined a 

35 Hume, 151
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constructivist procedure that selects conditions for legal normativity, and defended three 

conditions—publicity, clarity, and effectiveness—as those likely to result from that 

procedure. These criteria offer a normativity consistent with positivism and the desiderata I 

outlined: they account for widely-shared and uniform normativity, law's role as a social tool, 

and the rule of law, all without falling back on either procedural or substantive justice. Much 

more can be said to defend them, but this, I hope, will show that they might be plausible.
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