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LOCATING JUSTICE: A RESPONSE TO SEN’S THE IDEA OF JUSTICE 

 

Abstract 

In The Idea of Justice, Amartya Sen argues for a comparative approach to 

theorizing about justice, one that focuses on the lives people actually lead, 

rather than identifying perfectly just societies under ideal conditions of 

perfect justice. I argue that Sen fails to consider a third approach, one 

forwarded by G.A. Cohen in his book, Rescuing Justice and Equality. Cohen 

argues that political philosophy is a question of what we should think, rather 

than what we should do, something antithetical to Sen’s motivations in The 

Idea of Justice. For Sen, philosophy is a matter of achieving concrete social 

realizations, and for Cohen, it is a hodgepodge of abstract, non-derived 

moral principles. While the approaches are different, I argue that they can be 

complementary rather than exclusionary, and are necessary to a full 

appreciation of our social lives. Sen cannot ignore the relevance of Cohen’s 

abstract principles, and Cohen cannot deny the powerfulness of Sen’s 

approach to global phenomena. The two approaches can coexist, so long as 

we properly locate justice. 
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Locating Justice: A Response to Sen’s The Idea of Justice 

 

Michael Duval, University of Arizona 

 

1. Two (or Three) Approaches to Justice 

 

Amartya Sen characterizes two broad approaches to theorizing about justice in his 

recent book, The Idea of Justice. The first approach, which he calls transcendental 

institutionalism, pursues perfect justice by identifying perfectly just institutions and 

societal arrangements. By contrast, the comparative approach, which Sen favors, focuses 

on concrete and feasible social realizations, primarily by advancing justice and removing 

manifest injustice in the actual world. The Idea of Justice signals a changing of the guard 

in normative political philosophy. As philosophers take more interest in economics, 

global phenomena and the lives people actually lead the transcendental theories of Rawls, 

Nozick, and Dworkin are supplemented by approaches that bring philosophy closer to the 

ground. David Schmidtz writes, “What would theorizing have to be like in order to 

matter? Amartya Sen has an answer. Theorizing about justice would have to be about real 

problems here and now. It would have to be about real steps that real people can take here 

and now to make the world a better place.”1 

Sen is right that this methodological distinction is a major point of departure in 

thinking about justice. However, Sen’s contrast ignores a third approach, one that is even 

further idealized, yet essential for comparative assessments. In other words, Sen provides 

us with a false choice. G.A. Cohen, the great Marxist philosopher of the 20th-century, and 

someone who continued to theorize about socialism after the fall of the Soviet Union, 

sees it differently: “you may, like me, protest that the question for political philosophy is 

not what we should do but what we should think, even if what we should think makes no 

practical difference.”2 Call Cohen’s approach the pure principle approach to justice: “I 

believe that, whatever their content may be, fundamental principles of justice are in no 

                                                
1 David Schmidtz, “Nonideal Theory: What It Is and What It Needs To Be”, Ethics, 2012, 
p. 1. 
2 G.A. Cohen, “Facts and Principles”, Philosophy & Public Affairs, 2003, p. 243. 
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way dependent on the character of any facts, or, indeed, and equally important for my 

purposes, on any considerations of value or principle that are not considerations of 

justice.”3 For writers like Sen and Schmidtz, this is unattractive. After all, what good is 

theorizing about justice if it has no practical applicability to the real world, to the lives 

people actually lead, and to real problems, here and now? Schmidtz, considering ideal 

theory, writes: “none of us wants to wake up some day only to realize that we spend a 

career elaborating what amounts to a throwaway remark.”4 While this is true, it does not 

entitle comparative theorists to saddle justice, as a principle, with feasibility constraints. I 

argue that Sen misidentifies Rawlsian constructivism as his main opponent, and must 

instead come to terms with principles not derived from any sort of fact. Sen’s 

comparative approach cannot proceed without the abstract, fundamental principles 

championed by Cohen, however fact-insensitive they may be. 

Part of the question, as I understand it, is locating justice, and I argue that Sen is 

wrong on that count While he is right that justice is not a matter of identifying perfectly 

just institutions, he is wrong to infer that justice is purely a matter of the operation of 

actual institutions. I argue, pace Rawls and Sen, and with Cohen, that justice is located in 

the realm of fundamental political principles, and that comparative approaches and 

transcendental institutions are merely applications of these abstract principles. We should 

not confuse the application or realization of a principle with the principle itself, and any 

concrete advancement of justice must make reference to abstract principles of justice. 

  

2. Justice as a Principle  

 

Cohen writes, in the last chapter of his book Self-Ownership, Freedom and 

Equality, “Now, the history of the twentieth-century encourages the thought that the 

easiest way to generate productivity in a modern society is by nourishing the motives of 

greed and fear, in a hierarchy of unequal income. But that does not make them attractive 

                                                
3 Cohen, Rescuing Justice and Equality, Harvard University Press, 2008, p. 280. 
4 Ibid, p. 1. 
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motives. ”5 Cohen’s egalitarian justice is insensitive to basic economic principles, his 

detractors remark. Cohen’s pure principle approach does not provide serious policy 

guidance, nor tell us much about the comparative choice-worthiness of institutions, as 

John Gray writes. In his essay, Against Cohen on Proletarian Unfreedom, Gray writes, 

“The task of theorizing freedom is, then, one, which necessitates a close familiarity with 

the actual needs of human beings and with the cultural and historical contexts in which 

these needs are shaped. The task is not advanced by a bankrupt philosophical method in 

which descriptions of local linguistic behaviors masquerade as fundamental truths of 

moral and political life.”6 Gray’s complaints surely motivate Sen’s comparative approach 

to justice as nyaya, “which is inescapably linked with the world that actually emerges, 

not just the institutions or rules we happen to have.”7 Sen’s approach is concerned with 

the lives people actually lead, and the way social organization actually works, not just the 

identification of perfectly just societies with ideal institutions. Similar claims are made in 

Lomasky (1998), about justice and morality being “grounded in deep facts about the 

human condition.”8 And recall David Schmidtz’s proposal that justice is about solving 

problems here and now. 

There have been many critiques of this sort against the constructivism of John 

Rawls, and the yet-more-idealized and abstract philosophy of G.A. Cohen. It is hard to 

deny the general argument’s polemical force and common-sense feel. Underlying these 

complaints is a commitment to two premises. 

 

1. The requirements of justice are derived from facts of the world 

2. Justice is about solving problems here and now 

                                                
5 G.A. Cohen, Self-Ownership, Freedom and Equality, Cambridge University Press, 
1996, p. 262. 
6 John Gray, “Against Cohen on Proletarian Unfreedom”, Social Philosophy & Policy, 
1986, p. 103.  
7 In classical Sanskrit, Sen tells us, both niti and nyaya mean “justice”, but in importantly 
different ways. Niti refers to the bare rules, organizations, and arrangements of a society, 
while nyaya refers to the comprehensive realizations, or what actually happens in society. 
8 Loren Lomasky, “Libertarianism As If (The Other 99 Percent Of) People Mattered”, 
Social Philosophy & Policy, 1998, p. 357. 
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It seems sensible that just institutions should be stable, because we feel that we 

have a duty to satisfy justice, whatever it is, and we surely can’t have a duty to establish 

an unstable social order —recall Rawls’ requirement of stability for principles of justice. 

But this line of thinking is contestable, and it matters whether or not we place justice at 

the level of abstract principles or at the viability of real institutions and policy. If justice 

is instead a principle, then the complaints of Gray, Schmidtz, and Sen are less arresting 

because principles often have no clear application and are not derived from facts in the 

way that actual laws and policies must be. 

G.A. Cohen argues forcefully in his essay “Facts and Principles”, and in his book 

Rescuing Justice and Equality, that the fundamental principles of justice are fact-

insensitive: “In my view—and this is my thesis—a principle can reflect or respond to a 

fact only because it is also a response to a principle that is not a response to a fact. To 

put the same point differently, principles that reflect facts must, in order to reflect facts, 

reflect principles that don’t reflect facts.”9 We can imagine a child who keeps asking his 

father why, mercilessly and repeatedly, after he provides some sort of explanation of a 

moral claim or social norm. According to Cohen, there will always be an ultimate, fact-

insensitive principle that stands atop the lower, derivative principles, and ends the 

discussion. And justice, according to Cohen’s pure principle view, is one of these 

abstract and fact-insensitive principles. There is, Cohen says, “always an explanation of 

why any ground grounds what it grounds”, and if Fact F supports principle P, the reason 

why fact F does so is a more ultimate and fact-insensitive principle that would survive the 

denial of F itself. Imagine kindness as a fundamental principle. Principle P insists that we 

speak well to our friends, which rests on fact F that petty gossip and insults hurt our 

neighbor’s feelings. Fact F supports principle P, but that relation (F supporting P), rests 

on the higher principle P1 that we should be kind to people. Kindness is not thereby 

equated with this old-standby of a rule for being kind, even though it is good advice in 

those situations. The principle of kindness does not collapse into, or become, speaking 

well of other people. There may be possible worlds, or unusually saucy and quick-witted 

groups of friends, where petty gossip and insults, if done with wit and style, are expected, 

and the kind thing to do. Traditional kindness, in this group of friends, may be insulting. 
                                                
9 G.A. Cohen, “Facts and Principles”, Philosophy & Public Affairs, 2003, p. 214. 
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But when we go from group to group, we think, I should be kind to my friends, and we 

apply this abstract principle to the facts and contingencies of the case. Similarly with 

justice, the “principles of regulation for society” (to borrow a crucial distinction from 

Cohen) are the best applications we can manage of the fundamental principle of justice, 

but are not the same thing as justice. Rawls’ principles of justice for an ideally just 

society, or Sen’s metric of capabilities and human rights are surely derived from abstract 

principles, which are themselves underived. Justice as a pure principle can be saved from 

misplaced criticisms that claim justice must satisfy criteria like feasibility and fact-

sensitivity. Abstract, non-derived principles need not do this.10 

 

I now turn to David Estlund’s immensely helpful paper, “Human Nature and the 

Limits (if any) on Political Philosophy”, which provides a framework for locating justice, 

the subject of this paper.  Estlund argues against the philosophical relevance of one sort 

of fact, specifically against the Human Nature Constraint on principles of justice.  

The human nature constraint: A normative political theory is defective and thus  
false if it imposes standards or requirements that ignore human nature—that is, 
requirements that will not, owing to human nature and the motivational 
incapacities it entails, ever be satisfied11 

 

Cohen makes similar arguments against Rawls’ incentives argument, which allows for 

substantial inequality under the difference principle because productive people respond to 

incentives, and the least advantaged in society are better off under inequality-and-

incentives then under no-incentives-plus-equality: “The talented can be asked whether the 

extra they get is necessary to enhance the position of the worst off, which is the only 

thing, according to the difference principle, that could satisfy it.”12 It is not that the 

talented or more productive can’t produce more without incentives; it is simply that they 

won’t. For Estlund, can’t is requirement blocking, but won’t is not, and facts about 

                                                
10 I put forward no novel or controversial definition of “fact”, “principle”, or “abstract” in 
this essay, and intend their use in this essay to coincide with what ordinary English takes 
them to mean.  
11 David Estlund, “Human Nature and the Limits (if any) on Political Philosophy”, 
Philosophy & Public Affairs, 2011, p. 2. 
12 G.A. Cohen, If You’re An Egalitarian, How Come You’re So Rich?, Harvard University 
Press, 2000, p. 127. 
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human nature and the feasibility of justice does not count against it as a principle. Cohen 

concedes that realistic social organization will have to harness self-interest and 

incentives, but that doesn’t make incentives permissible or just. Incentives offend the 

principle of justice, if Cohen is right. Suppose society will never function without 

incentives. That doesn’t require incentives to be included within the ambit of justice, 

owing to purely to their typicality. World peace is something that, owing to human 

nature, may never come about. We may never throw away all of our weapons, and live 

harmoniously with those of different nationality, creed or color. But we do not relax the 

boundaries of world peace, simply because it won’t come about. World peace, for all we 

know, may be something that is never achieved. Following Estlund, we must reject the 

intuition that justice is something that is necessarily compatible with the constraints of 

human nature, and something that we must be able to achieve. A high school chemistry 

teacher, for example, might scale down the requirements for an A in the course, owing to 

the frailty and limited rational powers of her students. The requirements for an A couldn’t 

be the standard for publishing in a leading scientific journal—her students simply won’t 

do that, and she has to give out some A’s in her course. The teacher will lower her 

standards to what she can expect from students in her class. Justice is not like the 

chemistry class, once it is understood to be a fundamental principle. Suppose, as Cohen 

does, that justice requires a radical form of luck egalitarianism, where resources are 

distributed roughly equally, and instances of brute luck or misfortune are compensated 

against. The abstract principle of justice, people should have roughly equal resources 

without the arbitrary influence of luck, may not be practically realizable. It could be that 

gross inequality is necessary to stave off starvation. But this doesn’t require that justice 

bow to these facts. Justice, we should say, isn’t achievable, just as world peace is out of 

our reach.  

 

Estlund’s second contribution is his rejection of distributivity over conjuncts. We may be 

required by a theory of justice to do A & B, yet not be required to do A in our actual 

lives. Estlund considers Joseph Carens’ market socialist proposal, which is fully capitalist 

and laissez-faire, save a radical egalitarian distribution at the end of the year. The theory 

requires that a worker, call him Pre-Tax Max, work as hard as he would under capitalism, 
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even though his salary will be redistributed—he is required to work just as hard, without 

any real incentives. Now, as Estlund notes, people simply won’t do this, but it doesn’t 

mean that they can’t do it, and the principles that underlie the Carens proposal are not 

refuted as principles of justice for this reason. We ought to implement it (A) and comply 

with it (B)13, but because it won’t work, we still ought not to implement it (A)—“we 

ought to do A&B” can stand, but we shouldn’t implement A.  

 

Estlund’s denial of distributivity is frustrating for thinkers like Sen. Sen’s comparative 

approach insists on distributivity over conjuncts, at least for matters of justice. From a 

logical standpoint, it seems intuitive: after all, how can we affirm A & B, yet deny A? We 

can do this because of the conceptual space between justice and our duties to bring about 

justice. In Estlund’s case (do A&B, but don’t do A), “A&B” takes place at the level of 

institutional principles (see below), while “A” is considered as an institutional proposal. 

“A & B” and “A” can be considered at different levels of abstraction, and so we respond 

to them in different ways. Our duty to bring about justice comes into play at the level of 

institutional proposal, and may be overridden by competing considerations. “A & B” 

exists at the more abstract level of institutional proposal, the idea being that we should 

implement this kind of rule and comply with it. Good and sound institutional proposals 

(not-A) may not realize the justice of an institutional principle (A & B), because of 

problems like human nature. Our duties to bring about justice are not absolute, and we 

may discharge those duties without seeing justice fully realized. 

 

Estlund’s point can be better appreciated by considering his three-part distinction: 

 
Fundamental Political Principles: These are abstract principles without institutional 
content such as a distributive pattern (equality, priority, sufficiency, and the like) 
historical principles (free transfer, legislative proceduralism, and the like, or 
combinations of these. 
 

At the more institutional end of the spectrum: 

                                                
13 “B” as complying means Pre-Tax Max works as hard as he would under pure laissez-
faire, even though he won’t receive the full fruits of his labor. “A” means simply enacting 
the Carens market as an economic system. 
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Institutional Proposals: These propose the implementation of rules and arrangements 
such as election and legislation procedure, economic rules and regulations, laws of 
property, marriage, employment, and much else. 
 

Distinct from either fundamental principles or institutional proposals is what I shall call: 

 

Institutional principles: An institutional principle describes institutional arrangements as 
part of a broader prescription or proposal, even if the described arrangement itself is not 
proposed or prescribed. In the form that matters for our purposes, an institution might be 
described as one that ought to be instituted and complied with, even if, because it will not 
be complied with, it ought not to be instituted. Thus, it is not an institutional proposal.14 
 

On Cohen’s view, the view I am defending, justice takes place at the highest level of 

fundamental political principles. Cohen’s critique of Rawls insists that Rawls mistakes 

institutional principles for fundamental principles of justice, and his (would-be) reply to 

Sen is that he goes even lower, and mistakes institutional proposals for justice. As Cohen 

puts it, “My objection to that identification is that, simply because they are the all-things 

considered best principles to live by {institutional proposals}, optimal all-things-

considered principles are therefore necessarily not the best principles considered from the 

standpoint of justice {fundamental political principles}.”15 Remember our distinction 

between justice and our duty to bring about justice. Justice is located at the highest level, 

and our duties to bring about justice apply to us at the lower levels.. Fundamental 

principles of justice are what really motivate the institutional principles, such as Rawls’ 

two principles of justice, and at the level of institutional proposals, real-world 

contingencies, such as the economic facts and the way people’s lives actually go, inform 

what we should actually do in conjunction with fundamental principles, which we try to 

achieve as best we can. 

 

Cohen and Sen have vastly different positions on what level discussions of justice belong. 

Estlund’s distinction between fundamental political principles, institutional principles, 

and institutional proposals “locates” their conceptions of justice.  Recall Cohen’s claim 

that political philosophy is about what we should think, not about what we should do. 
                                                
14 Estlund, “Human Nature…”, pp. 12-13. 
15 Cohen, Rescuing Justice and Equality, p. 274, my addition within the brackets. 
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Cohen believes that the Rawlsian constructivist machine, in choosing principles that are 

fact-sensitive and would actually work in society, pollutes the so-called fundamental 

political principles. He writes, “To reject a presumptive principle of justice precisely and 

solely because it is unworkable (as a rule of regulation) is to endorse it as a principle of 

justice.”16 Rawlsian principles of justice, or a nyaya-inspired institutional proposal (one 

concerned with the way the world actually works), are too close to the ground for Cohen, 

and cannot be principles of justice because they have to do with how the world actually 

works. Cohen is right. Justice is a vague concept, and maddening to try and satisfy, most 

likely because, on this picture, it isn’t derived from any facts of the world. The lower-

level work of Rawls and Sen ignores the higher, prior principles of justice Cohen is 

highlighting; their work is an instance of duties to bring about justice, but is not justice, 

strictly speaking. Rawls and Sen have the order of influence reversed.  

 

The remarks of Cohen and Estlund provide clarity to this argument, and can give both 

sides what they want. We can re-interpret Sen this way: while theorizing about 

fundamental political principles is important and interesting in its own right, attention is 

due to theories that we can implement here and now (institutional proposals). We 

shouldn’t exclusively focus on transcendental institutions and perfectly just societies, 

because there is a real world going on outside. Given widespread disagreement about 

fundamental principles of justice, paired with our duties to bring about justice, a 

comparative approach might be the best approach to take in dealing with the changing 

global landscape in the 21st-century. We can do good things in the world without such 

exclusive focus on justice as a principle. Cohen and Estlund can concede that point. They 

can say: I agree, we do need a theory for what to do in the real world, but we mustn’t 

forget the non-derivative fundamental political principles by which we measure any 

comparative advancements. You can always ask, when you institute a realization-focused 

proposal, why you are doing that—and the answer will always lead us back to a fact-

insensitive principle. Comparative approaches simply can’t do without transcendental, 

fundamental, and un-derived principles they try to avoid. 

 
                                                
16 Ibid., p. 330. 
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3. Comparisons 

 

Sen writes, against transcendental approaches, “The search for transcendental justice can 

be an engaging intellectual exercise in itself, but—irrespective of whether we think of 

transcendence in terms of the gradeless ‘right’ or in the framework of the graded ‘best’—

it does not tell us much about the comparative merits of different social arrangements.”17 

Sen asks to consider Mount Everest or the Mona Lisa as the highest mountain or the most 

beautiful painting—knowing these supreme alternatives is not sufficient or necessary to 

know the relative heights of two smaller mountains, or the beauty of two lesser paintings, 

which is what really matters, after all. Comparing feasible alternatives, it is said, is the 

proper locus for theorizing about justice, and the fruitless quest for transcendental 

“peaks” is misguided—David Schmidtz, in his short paper, claims that “justice has no 

peak form.”18 But the question surely has to arise, when making these comparative 

judgments: what constitutes an improvement? As stated before, I argue that Sen has in 

mind the wrong opponent; the answer to the question just raised lies in fundamental 

principles. 

 

Sen is right that we don’t need to know the height or geographical coordinates of 

Everest’s peak to evaluate the height of lesser mountains. We can make comparative 

assessments without a supreme peak. But we do need to know which way is up, which 

calls for principles more abstract, and necessarily prior to, identification of the highest 

mountain, Appealing to Cohen’s abstract principles is unavoidable when making 

comparative judgments. Cohen writes, “Until we unearth the fact-free principle that 

governs our fact-loaded particular judgments about justice, we don’t know why we think 

what we think just is just.”19 Every practical advancement of justice and removal of 

manifest injustice is ultimately in terms of some fundamental principle, something more 

transcendental and abstract than the “local gradient climbing”, Schmidtz describes. The 

kind of philosophy Cohen is doing deserves our continued attention, in addition to Sen’s 

                                                
17 Sen, The Idea of Justice, p. 101. 
18Schmidtz, “Non-Ideal Theory…”, p. 2. 
19 Cohen, Rescuing, p. 290. 
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approach, and Sen’s approach can’t work without recognizing principles in this way. Sen 

writes, in his section on democracy and human rights, “In the approach pursued in this 

work, human rights are ethical claims constitutively linked with the importance of human 

freedom, and the robustness of an argument that a particular claim can be seen as a 

human right has to be assessed through the scrutiny of public reasoning, involving open 

impartiality.”20 Violations of human rights are the kind of manifest injustices Sen thinks 

we should be focusing on, and he’s right that we don’t need a human-rights utopia to 

combat them. The temptation is great to say that, since we don’t need perfectly just 

institutions to make local improvements, justice collapses into the lower level of 

institutional proposals. It doesn’t. When we are comparing mountains, or scaling Everest, 

we do not need the coordinates of the uppermost peak of Everest, but we do need a 

compass that tells us which way is up, that guides us our local movements by principles. 

Sen’s comparative approach must provide some way to incorporate the unavoidable use 

of fundamental principles like justice, as unattractive as that may sound to comparative 

thinkers. 

 

Sen’s primary target is the transcendental, constructivist approach to justice in Rawls’ A 

Theory of Justice. He doesn’t much mention Cohen, or Rescuing Justice and Equality. 

But it stands to reason that his criticisms against Rawls apply to Cohen, if not more, 

simply because of Cohen’s pure justice approach. Schmidtz thinks so: “Like Sen, G.A. 

Cohen departs from Rawls, but in the direction of more rather than less idealized theory.” 

Sen writes, against both of them, surely, “The absoluteness of the transcendental 

‘right’—against the relativeness of the ‘better’ and the ‘best’—may or may not have a 

powerful reasoned standing of its own…But it does not of course, help at all—and that is 

the central point here—in comparative assessments of justice and therefore in the choice  

alternative policies.”21 I argue that, while ideally just societies may be of no help in 

advancing justice, it is in fact the fundamental, abstract, and non-derivative principles 

like justice that are doing all the work in comparative assessments.  

 

                                                
20 Sen, The Idea of Justice p. 366. 
21 Ibid.,  p. 100. 
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Sen is too hard on transcendental theories, and is more charitable and forgiving of the 

shortcomings of the comparative approach. Sen discusses “the implausibility of assuming 

that some unique set of principles would be unanimously chosen in the Rawlsian original 

position”, and, throughout the book, the reality that a plurality of non-congruent, 

reasonable, and contrasting reasons will come to bear on an specific issue. He tells the 

tale of three children—Anne, Bob and Carla, who each have claims to a flute: Anne is the 

only one who knows how to play the flute, Bob is the poorest child, and Carla hand-

crafted the flute. Sen’s example is a quaint illustration of the non-congruency of 

utilitarian, egalitarian, and libertarian principles, in that order. Sen writes, “The different 

resolutions all have serious arguments in support of them, and we may not be able to 

identify, without some arbitrariness, any of the alternative arguments as being the one 

that must invariably prevail…There may not indeed exist any identifiable perfectly just 

social arrangement on which impartial agreement would emerge.”22 Surely the approach 

of traditional political philosophy is unattractive in that the same discussions seem 

interminable. But Sen, in other places, accepts that “a complete theory of justice may 

well yield an incomplete ranking of alternative courses of decision”23. Shared partial 

orderings, incomplete rankings, plurality of conflicting reasons, non-congruent 

considerations—Sen is remarkably charitable towards comparative and practical 

approaches to justice, allowing that they allow for all sorts of gridlock and indeterminacy. 

The main draw of comparative theories was its applicability to the world in which we 

live, that it could help us make actual decisions. Sen, being realistic, concedes that the 

transition from transcendental thinking to comparative approaches is not as liberating as 

one would think in terms of making policy. The headaches don’t simply end. The least 

we can do is press a tu quoque claim against Sen, and argue that what provides the 

headache is trade-offs and considerations of fundamental principles in real-world 

scenarios, and this happens no less in comparative theories. Rawls and Cohen’s idealized 

approaches to justice don’t allow for much comparison or progress in the real world, and 

we should begin to wonder how much progress Sen’s would open up, once we move past 

blatant cases of manifest injustice. As we saw with Anne, Bob, and Carla it is 

                                                
22 Ibid. p. 14-15. 
23 Ibid., p. 398. 
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fundamental principles, not conceptions of ideally just societies that lead to the gridlock 

and indeterminacy for comparative thinking. In discussing human rights, Sen concedes, 

“However, the presence of some ambiguity in an idea is not a reason for dismissing the 

cogency of it. Ambiguity in the application of an otherwise significant concept is a reason 

for incorporating appropriate incompleteness and allowable variations in the 

understanding of that concept itself.”24 While Sen has misidentified his target, he has not 

committed anything like a straw-man fallacy here—taking on the transcendental 

approaches of Rawls, Nozick and Dworkin was courageous and necessary. But I hope to 

show that Sen’s approach must confront Cohen’s pure justice approach instead, and will 

face some of the problems it faces. Surely Cohen’s abstract principles provide even less 

guidance than Rawls’, but as we saw with the kindness and Everest examples, there is 

simply no other way of getting on, and the problems Sen already identifies are just the 

kind of trade-offs Cohen’s radical intuitionism accepts outright. The two approaches, 

however, can and must co-exist. The two books Rescuing Justice and Equality and The 

Idea of Justice can be complementary rather than exclusionary, as I’ll show in the next 

section. For all we agree with Cohen, we can still agree with Sen’s points. We can do 

this, so long as we separate justice, as a principle, from a society’s realization of justice. 

 

4. Stronger and Weaker Claims 

 

Sen’s approach to justice as nyaya places justice at the lowest level of Estlund’s three-

story structure. The three thinkers I’ve been discussing, Cohen, Rawls, and Sen, place 

justice at one of the three stories, more or less. 

 

Fundamental Political Principles—Cohen 

Institutional Principles—Rawls 

Institutional Proposals—Sen  

 

Sen’s motivations are reasonable—he wants a justice that matters, that focuses on how 

people’s lives actually go, and can recommend policy choice and change in the world. He 
                                                
24 Ibid., p. 374. 
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thinks justice should be rescued from the dim philosopher’s tool chest of thinkers like 

Cohen, who think that philosophy is about what we should think, with little help for what 

to do. 

 

Sen might not accept Estlund’s three-fold distinction, and might not feel pressed to 

respond to the following claims. But suppose that he does. We can take Sen’s conception 

of justice as nyaya in one of two ways. 

 

The stronger, meta-ethical claim: Justice, in its purist form, is necessarily about what to 

do, here and now. Considerations that aren’t about solving concrete problems aren’t 

considerations of justice. 

 

The weaker, normative claim: Considerations of justice should be brought to bear (more 

than they are) on what to do, here and now. In some cases, when discussions of justice 

are no longer fruitful, we should turn our attention to solving problems. 

 

Comparative theorists are entitled to the weaker claim. There is a real world, and Sen’s 

treatment of human rights, human capabilities, public reasoning, and global democracy 

are wonderful contributions to 21st-century thought. The Idea of Justice is a brilliant 

synthesis of philosophy, economics and political theory. A service is done to the world if 

statesmen use Sen’s insights to handle real-world problems. But this does not entitle 

comparative theorists to the stronger, meta-ethical claim that justice is necessarily about 

what to do here and now, and anything that isn’t, simply isn’t justice. Cohen warns us not 

to confuse principles of regulation with principles of justice, and in his chapter “The 

Publicity Argument”, writes, “I claim that there are matters of economic justice that the 

law cannot or should not regulate, for various reasons”25, and in Self-Ownership Freedom 

and Equality, “we let justice remain rough, in deference to other values.”26 Justice has no 

applicability constraint, while principles of regulation do. We must be prepared to accept, 

as Estlund is, that justice—strictly speaking—is something that humans may never 

                                                
25 Cohen, Rescuing, p. 354. 
26 Cohen, Self-Ownership, p. 31. 
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accomplish—it may never be a feature of our society, and we may have to make sub-

optimal policy decisions on the score of justice because of this. World peace does not 

bow to practical considerations, the way justice is so frequently expected to. Cohen and 

Sen’s approaches to justice can co-exist, because they are ultimately different things. Our 

duties to bring about justice, which are a modest, logical extension of justice as a 

fundamental principle, will not always require us to aim at achieving full justice in a 

society. One of the demands of world peace (which we might have some duty at working 

towards) might be laying down your arms, but in the absence of the feasibility of world 

peace, we don’t lay down our arms, nor should we. 

 

I am taking justice to exist in the form of abstract, fundamental political principles, 

following Estlund. I am silent on their content. They may be egalitarian, libertarian, 

whatever you like. But the stronger, meta-ethical claim of Schmidtz and Sen insists that a 

proper conception of justice is about what to do, here and now. But then what of the 

remaining fundamental principles, the “abstract principles without institutional content”? 

What grounds the fact-sensitive proposals? How did principles of regulation come about, 

if not for prior convictions and fundamental principles that we tried to satisfy, in concert 

with other concerns? We can imagine principles and convictions without any established 

rules grounded in fact, but not justified rules grounded in fact without principles 

underlying them. Cohen writes, concerning public policy, “Justice is an input into, not an 

output out of, these trade-off decisions.”27 

 

Principles are not their being followed and implemented. Recall our kindness example. 

Denying the priority of principle P1, from which Fact F supports Principle P, leads to a 

conflation of justice with our duties to bring about justice. But this contention rests on the 

implausible and stronger meta-ethical claim that justice is what to do here and now. What 

to do here and now, or what comparative assessments we will choose, owe their ultimate 

justification to fundamental principles, as elusive as they may be. Cohen writes, “a rule 

does not lack the authority of justice simply because it does not always tell the agent 

precisely what she should do”, and further down the page, echoing Estlund, “justice is not 
                                                
27 Cohen, Rescuing, p. 367. 
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hostage to human weakness and insufficiency. And if our tendency were the reverse, to 

judge ourselves too harshly, then that too might affect what rules we should adopt and 

promote, but not, again, the nature of justice, which is not hostage to human virtue 

either.”28 Sen’s approach is a welcome addition to the discussion, so long as he presses 

the weaker, normative claim. And he can do this, while still making the contribution that 

he has. Locating Sen’s work at the level of institutional proposal is no demotion. 

 

5. Public Reasoning as a Desideratum 

 

Public reasoning is crucial to Sen’s conception of the comparative approach (Section 4 of 

the book is entitled “Public Reasoning and Democracy”). He writes, “The crucial role of 

public reasoning in the practice of democracy makes the entire subject of democracy 

relate closely with the topic that is central to this work, namely justice. If the demands of 

justice can be assessed only with the help of public reasoning, and if public reasoning is 

constitutive to the idea of democracy, then there is an intimate connection between justice 

and democracy, with shared discursive features.”29 

 

Cohen, contrastingly, argues against publicity constraints on justice in his chapter in 

Rescuing called “(Rescuing Justice from) The Publicity Argument.” Cohen and Sen 

depart from constructivism simply because of its level of idealization—for Cohen, not 

enough, for Sen, far too much. But the importance of public reasoning illuminates the 

distinction between Sen and Cohen—how and why public reasoning is important shows 

that Sen and Cohen have different projects that are not mutually exclusive. 

 

Cohen writes: 

 If there is widespread good faith effort and highly public rules, then, in all 
 probability, we shall get closer to justice than if there is widespread good faith 
 effort without very public rules. (I say only “in all probability” because a very 
 high degree of justice might perchance be achieved under widespread good 
 faith effort even when rules are vague.) But so, I have argued, it does not follow 
 that justice itself must be capable of being expressed in highly public rules, even 
                                                
28 Ibid., p. 364. 
29 Sen, The Idea of Justice, p. 324. 
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 if it is, typically, welcome when justice happens to be capable of being so 
 expressed.”30  
 

Demands on justice itself make less sense than limits on how far we can be expected to 

go in discharging our duties towards justice at the level of principles of regulation. Here 

is a bizarre example: If a group of strangers survived a plane crash and found themselves 

on a desert island, with their memories wiped clean upon impact, they would surely start 

bargaining over resources. With no knowledge of political economy or Western history, 

they would probably start reasoning using only abstract principles, which would then lead 

to the construction of just institutions and social rules31. Second, in times of extreme 

scarcity, where the only alternative to starvation is cannibalism or theft (generally unjust 

modes of living), island life might call for cannibalism. Justice remains the principle it 

always, but our duties to justice lose out to other primal considerations, like eating 

enough to survive. Similarly, principles of regulation aiming at justice can be rejected in 

deference to other values, because we can make demands on principles of regulation, in a 

way that we cannot with justice. But we cannot demand that justice satisfy requirements 

any more than we could towards physical laws. Physical laws are unbending, many of 

them obscure and hidden from our knowledge and widespread agreement. I admit that 

there is a limit to this analogy: physical laws cannot be bypassed for other values (e.g., 

the need to explore the skies), where as justice is very often sacrificed or foregone 

because of informational of efficiency problems. Nonetheless, the point remains that 

justice, like the eternal truths of natural science, is unaltered by things like human nature, 

and cannot be required to meet any sort of publicity requirements; rules of regulation, 

very likely, will have to do this. There could be no desiderata on gravity; its laws hold, 

even if it would be more pleasant if the requirements were different. Sen’s contribution is 

helpful, if we understand it at the level of institutional proposal. 

                                                
30 Cohen, Rescuing, p. 364. 
31 This scenario could be counterposed by a Humean or game-theoretic explanation of 
social and moral rules, where morality becomes what has been established by custom or 
something like a dominant strategy. While I can’t say just how the deserted island case 
would go, mine and Cohen’s position is the refutation of that sort of bottom-up claim, 
that facts of our social interaction alter and inform fundamental principles. Even if that is 
how moral rules originated, I argue that it is not how they are justified.  



20 
 

 

I have been silent on the content of fundamental principles and rules of regulation. This is 

not a paper about Cohen’s egalitarian principles, or the policy-level recommendations 

that would follow from Sen’s realization-based approach to justice. Cohen’s and Sen’s 

remarks, because they take place at different levels in Estlund’s three-story tower, could 

coincide for all we know. Suppose that Cohen’s fundamental principles of justice are luck 

egalitarian. It could still be the case, owing to practical considerations, that Sen’s 

approach at the institutional level, focusing on capabilities and human rights, is the 

proper response to those fundamental principles of justice, even if it does not satisfy all of 

the requirements of egalitarian justice. What is to be avoided is a collapse of what to do 

here and now with what justice requires. Public reason and comparative assessments do 

not produce or alter the requirements of justice any more than scientific research 

produces or alters truths about the natural world. Justice comes first, and what to do here 

and now is a response to justice and other competing considerations.  

 

I end this section by again emphasizing Cohen’s insistence that normative philosophy is 

about what we should think, even if that makes no difference as to what we should do. 

Cohen is right that the question of what is justice is answered by locating it at the level of 

principle, and not proposal. Sen is entitled to the weaker, normative claim, that the 

comparative approach is necessary to make policy decisions in the real world. We might 

even grant that the philosophical eye will not be very helpful in solving global problems 

like genocide and famine, and that our energies are best spent by abjuring from 

transcendental thinking, and just fixing the manifest injustices. This does not injure 

Cohen’s discussion in “Facts and Principles”, of course. 

 

6. The Restricted Scope of Principles 

   

If I am right, I have reserved a restricted but privileged place for fundamental principles. 

Some might argue that that this space is trivial, and worth ignoring in political 

philosophy. Sen’s endorsement of public reason liberalism argues that we build social 

orders off what we can agree on, which moves beyond the murky realm of fundamental 
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principles. I believe, however, that these principles are not trivial, and are unavoidable for 

comparative assessments, especially the approach favored by Sen. The later Cohen, in 

Self-Ownership, Freedom and Equality and Rescuing Justice and Equality, retreats from 

comparative assessments (on-balance calculations of freedom for example) of capitalist 

and communist societies, to left-leaning moral arguments about justice. Cohen has 

retreated quite significantly, but occupies a space to which he is entitled. It should be 

clear what Cohen is not doing: he is not saying that, because his conception of justice at 

the level of principle is correct, society should implement or enforce that conception of 

justice. Cohen’s conception of justice requires that we live under socialism and comply 

with an egalitarian ethos (A&B), but at the level of institutional proposal, we need not 

required to institute A (implement socialist measures), because of problems of feasibility. 

Justice need not bow to real-world problems; if they are insurmountable, then justice isn’t 

satisfied. Agents, people who have duties to bring about justice and who respond to real-

world constraints, might rightly choose to not implement justice in light of these 

constraints. Again, consider the legislator who realizes that people simply won’t comply 

with an egalitarian ethos, even though they can. I am not prepared to say what qualifies 

as giving justice its proper consideration in cases where it is not implemented, and I 

imagine no test is readily available. Justice shouldn’t be lowered down to the best that 

can be achieved in the next few weeks, years, or even decades; world peace may be 

unattainable in the near and distant future, and we would surely be mistaken if we 

equated the détente and mutual nuclear deterrence scheming of the 1960’s and 1970’s 

with world peace. Justice doesn’t get relativized for every situation we find ourselves in, 

nor does it compromise with facts of human nature. If world peace was simply about 

what to do here and now, the game-theoretic, Cold-War reasoning of John Nash would 

have been enough for justice. Sen’s approach of removing manifest injustices, and 

Schmidtz’s insistence that justice is more about the “pits” of injustice than the mystical 

“peaks” of justice, fail in the case of world peace and for justice. Justice, and world 

peace, might call for, by way of duties and proper responses to justice and world peace, 

traversing and engaging with the real-world pits of injustices; but that is all in the name 

of fundamental principles. Whether or not we are comfortable with “peaks” of justice or 
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world peace, we should accept that the fundamental principles are more wooden and 

uncompromising than Sen would have us believe. 

 

Gray, in his paper “Against Cohen on Proletarian Unfreedom” (1986) is critical of many 

of Cohen’s arguments against capitalism, and argues that Cohen has provided no 

compelling evidence that socialism has more on-balance freedom than does capitalism, or 

that socialism is more choice-worthy overall than capitalism. Sen’s critiques are in this 

same vein, and illustrate the distinctions I have been highlighting in this paper Cohen has 

moved beyond on-balance comparisons of freedom, as we see in the latter half of 

Rescuing (2008). Proponents of the pure principle approach, even if their justice was 

heavily egalitarian, might still choose capitalism (with some modifications) at the level of 

Estlund’s institutional proposals. Cohen’s egalitarianism is less threatening and 

practically demanding than was once supposed. Legislators can rightly say, all things 

considered, our basic structure is vastly deficient in terms of justice, in deference to other 

values. Justice, properly understood, has a much restricted scope than it seems at first. 

 

Guido Pincione and Fernando Tesón (2006)32 provide a critique of minimum-wage 

proposals in light of the fact that reliable social science confirms that state-enforced 

minimum wages actually hurt the poor, and are self-defeating, because they are intended 

to help the poor. The Moral Turn, they argue, is wrongly invoked in cases of minimum 

wage. The Moral Turn, in this instance, says that arguments in favor of minimum-wage 

are moral in character, and are excusably fact-insensitive to things like mainstream 

economic theory. Some moral arguments might be truth-insensitive, and stand, even in 

light of its failures on other scores. They consider the deontologist abolitionist, who 

opposes capital punishment (because they oppose the state killing someone from a 

deontological perspective) even though it would reduce the number of intentional killings 

overall. This person could pass the Display Test, which requires that they openly 

acknowledge the negative consequences of their proposal, but still reasonably hold their 

position. The deontologist abolitionist passes this test, while the supporter of minimum-

                                                
32 Guido Pincione and Fernando Tesón, “Rational Ignorance and Political Morality”, 
Philosophy and Phenomenological Research, 2006. 
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wage does not, for obvious reasons. Cohen is neither passing nor failing the Display Test, 

because he is not issuing institutional proposals. He is not saying that we should 

implement institutions that satisfy luck egalitarianism, and doing so on primarily moral 

grounds that fail to engage the mainstream economic theory that condemns socialism. 

Cohen concedes in his even later book “Why Not Socialism?” that we do not know how 

to harness virtues like generosity and beneficence for an economic system like 

communism, while we are able to harness self-interest under capitalism for a stable and 

viable economic system. The fact that communism doesn’t work doesn’t undermine the 

fundamental principles that underlie communism, which could stand—this is something I 

haven’t addressed in this paper. Using Estlund’s three-story architectonic, the viability of 

institutional proposals does not rise up and alter fundamental principles. Luck 

egalitarianism could be what justice requires, but may be out of our reach. Justice, as luck 

egalitarianism, might lose out to other considerations. I have argued that justice and our 

duties towards justice do not interact bottom-up, as Schmidtz and Sen suppose, but rather 

top-down. We begin with fundamental principles of justice, and then subject them to 

other considerations (such as feasibility and efficiency), and what results are our 

institutional proposals. Justice trickles down Estlund’s three-story structure, but it is not 

invincible. It goes as far as it can, and has a restricted power. It may be out of our reach, 

and our rules of regulation may have little to no justice. That is fine, as our world seems 

to have little to no world peace. Discharging our duties to justice does not require 

bringing about the full realization of justice; they are duties that may be overridden by 

factual considerations stemming from other fundamental principles. Justice can be served 

without being achieved.  

 

7. Principles Are Not Trivial  

 

Sen is right that we can get on with our lives without the perfectly just institutions or 

transcendental theories. Theorizing about what to do here and now, and removing 

manifest injustice doesn’t require some utopian, ideal society. Sen’s great insight was that 

this is not a good starting place for theorizing about justice if we want guidance for steps 

we can take here and now. But the starting point for theorizing about justice cannot 
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proceed without the even-more-abstract principles championed by Cohen. The problems 

that Sen is concerned with are not bogged down by theories of perfect justice, but by 

conflicts between abstract principles. Sen’s example of the three children and the flute, 

while it moves us beyond transcendental theories, shows the need of what Cohen calls 

“radical pluralism”: “We expect to find, moreover, as we approach the completion of our 

task, that the normative requirements that we recognize present themselves in competitive 

array: they cannot all be satisfied at the same time, nor do we have a method for 

systematically combining them.”33 Compare this to Sen’s discussion of partial reasoning 

and plurality: “we have different types of competing reasons of justice, and it may be 

impossible to reject them all with the exception of just one set of principles that cohere 

nicely and entirely with each other.”34 Sen’s book accepts the indeterminacy and gridlock 

that might result from the kind of intuitive balancing of competing moral claims. Despite 

this, Sen tries to refrain from Cohen’s level of abtraction. He writes: 

  

Cohen may well be right that a society that can be seen as perfectly just should not have 
the impediment of incentive-based inequality, but that is one more reason for not 
concentrating so much on transcendental justice in developing a theory of justice. Rawls’ 
halfway house may not be quite transcendental enough for Cohen, but there are other 
problems of transcendental concentration (for reasons already discussed) that Rawls has 
to face, even in the absence of taking a leaf from Cohen’s book. In a world of 
comparative justice, Cohen’s just world may stand above the one that Rawls outlines in 
justice as fairness, but the main use of the theory of comparative justice would be in 
making considerations between feasible possibilities less exalted—in terms of justice—
than both Cohen’s and Rawls’ ‘just’ worlds.”35 
 

A few lines earlier, Sen frames the issue in this way: “In a world in which justice is only 

about transcendental justice, Cohen’s point would seem to be a legitimate critique.” I 

remind readers that there is a strong reading and a weak reading of Sen’s approach (See 

Section 4). The strong approach equates what to do here and now with principles of 

justice. Following Cohen, I maintain that these two things (fundamental principles and 

rules of regulation) are distinct. Suppose that justice is only about transcendental justice, 

and that transcendental justice is unachievable in the real world. Then questions of what 
                                                
33 Cohen, Rescuing, p. 4. 
34 Sen, The Idea of Justice, p. 201. 
35 Ibid., p. 62 
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to do in the real world will proceed primarily without considerations of what 

transcendental justice requires, just as Cold-War negotiators proceed without 

considerations of what world peace requires. We begin to wonder, then, if Sen is 

formulating a theory of justice, properly understood, or considering a theory of what to 

do, that refuses to fully engage the philosophical morass of justice as a fundamental 

principle. I have argued that it is the latter. Integral to Cohen’s approach is his opposition 

to Rawls’ famous first line of A Theory of Justice: “Justice is the first virtue of social 

institutions, as truth is of systems of thought.”36 Justice, Cohen reminds us, is one of 

many considerations that bear on our institutions, not the all-things-considered most 

practicable institutional structure .The most advisable thing to do could very well be to 

set up institutions that fail on the score of justice, but score well on efficiency, stability, 

publicity, utility-maximization, and the like. But we wouldn’t say that it is a just society. 

We must resist the temptation to insist that justice be within our reach, which we do not 

do with world peace. It may never be attainable. When considering world peace, we 

reach for that ideal as best we can, but our duties to bring about world peace do not 

satisfy the demands of world peace. Sen’s comparative approach is not a theory of 

justice, but a theory that responds to the demands of justice, among other concrete 

considerations. Any successes and failures of comparative approaches must ultimately be 

justified at the level of principle, where there may be competing fundamental principles. 

 

8. Justice Served, If Not Achieved 

 

I have argued that Sen’s conflation between workable policy proposals and principles of 

justice overlooks the distinction between sound rules of regulation and fundamental 

political principles. Legislators can enact sound and proper legislation, and perform their 

duties well as legislators, if they set up institutions and a society that does not explicitly 

aim to achieve transcendental justice. (Let’s suppose that Cohen’s luck egalitarianism is 

the proper conception of justice, and that it cannot be reasonably expected to be achieved 

in large, industrialized, Western democracies). Legislators can make the “right call”, even 

if justice is greatly sacrificed to other values, or not explicitly aimed at. The all-things-
                                                
36 John Rawls, A Theory of Justice, Harvard University Press, 1971, p. 3. 
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considered package of legislation, even under certain idealized assumptions, is not 

entirely responsive to principles of justice, because, as Cohen shows, this would suppose 

that justice is the only consideration that informs principles of regulation. After all, why 

are the rules of regulation choice-worthy? The answer surely lies in more fundamental 

principles—but why should those principles, which justify the choice-worthiness of the 

institutions, be  principles of justice only? 

 

Justice can be served at the level of rules of regulation, even if it is not achieved at the 

level of principle. By “served”, I mean given the proper consideration that principles and 

obligations are due by us, while doing the same for other principles. I do not know how 

one could test to see if this true, but we can imagine it being true and false. It is at least 

conceptually possible and significant, if we accept, with Cohen, that many principles 

matter, even if their applicability and publicity are vague and elusive to us. To borrow the 

familiar dictum, justice must be given its due. When enacting legislation, legislators have 

duties to bring about justice, and see that it is achieved. But they are duties that may be 

overridden by other considerations and principles, and legislators can act properly 

without clear visions of justice, as a fundamental principle, guiding their every move. I 

have tried to argue against a conception of justice, one that collapses into the all-things-

considered optimal rules of regulation. For what justifies the rules? 

 

The two books that have inspired most of the above discussion, Cohen’s Rescuing Justice 

and Equality and Sen’s The Idea of Justice  should be seen as complementary, and Sen’s 

book is a real-world solution for the shortcomings of ideal theory. If Cohen’s book is 

about what we should think, on the level of principle, Sen’s book is about what to do, 

given all of our thoughts about principles, and the difficulties that follow from defining 

and applying principles.  

 

Some remain skeptical about Cohen’s approach. Gerald Gaus, a proponent of public 

reason liberalism, writes: 
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This understanding of political philosophy—as the theorist’s vision of the perfectly just 
society based upon her “intuitions” or controversial “theory” of justice—is facing a crisis 
of credibility. Perhaps the original hope was that the systematic use of human reason 
would lead enquirers and citizens to converge on the truth about “distributive justice” or 
“the role of the state,” but any impartial observer must conclude what should have been 
obvious all along: as in so many matters, the free use of human reason leads to sustained 
disagreement and a proliferation of sects. 
 
And later, 
 

Public reason liberalism sets aside the illiberal dream of founding social and political 
order on a shared truth about the nature of justice, replacing it with the aspiration of 
finding terms of association on which good-willed and reasonable citizens, disagreeing 
about basic aspects of the good life and the ideally just society, can converge.37 
 

“Founding a social and political order” should not be conflated with identifying 

principles of justice, or more specifically, asking what justice is. Cohen’s general 

approach, which Gaus argues against, does not recommend that legislators impose, with 

an iron fist, their deepest normative convictions. Rawls was right that the use of reason 

will lead to prolonged and sustained political disagreement. We might always disagree 

about what justice is, and so, if we want to live together peacefully and on good terms, 

we should probably found a social order on terms reasonable to all. But the insights of 

liberalism should not shake our faith in our own fundamental convictions of what justice 

is. Public reason liberalism, and the approach Sen favors, is best seen as the most sensible 

way to discharge our duties to justice at the level of institutional proposals/rules of 

regulation, not unearthing justice at the level of principle, where it is properly located. 

Public reason liberalism can see that justice is served, if not achieved. Again, suppose 

that justice, at the level of principle, requires the egalitarian ethos that Cohen espouses. 

That may be required for a fully just society. But societies cannot be expected to be like 

that, owing to deficiencies in human nature and the fact that sustained disagreement 

abounds on questions of justice. We may not even be sure that our own deepest 

convictions about justice are correct. Public reason liberalism, as a response to justice 

that guides us in here and now situations, does no offense to our deepest fundamental 

convictions about justice, to Cohen’s pure justice approach, because there is a conceptual 

                                                
37 Gerald Gaus, “The Range of Justice”, Cato Unbound Lead Essay, 2011. 
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space between principles and the rules of regulation that respond to them. Philosophy at 

the level of abstraction favored by Cohen not only can co-exist with comparative 

thinking, but is ultimately what is driving it, even if comparative approaches are owed 

long overdue attention. Justice, as a principle, is due its conceptual space. Public reason 

liberalism and Sen’s comparative approach are different projects from those of Cohen, 

and complement each other, once we locate justice as a principle, and distinguish it from 

an overly pragmatic conception of justice as what to do, here and now. 
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