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PREFACE

The tdpic’of this thesis grew,oﬁt of arsﬁudy of Felix Frank;
furter and Jjudicial éelf=restraint'writteﬁ in 1966-f6r 2 reééarch
"seminar on Publié‘Law taught.at The University of Arizona By Clifford
" M, Lytle. As a result Qf'tﬁis'studyrof selected writings of'Felixi A
Frankfurter it became evident that fur#hef work was needea to clarify
épparent cpntradictions in Ffanqurter’s writings,-contradictioné
involviﬁg'the,poliﬁical and policynmakiné roles of»the United Stateé
Supréme Court. | |

The purpose of this prééent stuﬁy bas beén_to examine andl
élarify theée ﬁwo areas‘of ¢ontfadiétion,Aas well as to_mofe ade~
QUately describe:FeliX'Frankfufter's theory of judicial self~res£raint°,

ﬁuring ﬁbé prebérétion of'ﬁhis thesié I ha#e been helped by
:é number of peré§ns° I wish to éxpress my grétitude to my thesis
adviser, Clifford M, Lytle, for his patience and helb, and to Hazel
Gillie, who t&bed the manuscript and guided it through the adminisf
trativevformalitiés° Without the support énd assistance of my four
pérentsAthis theéis.woulé not have been completed. To my husﬁand

) Loren, whose compassion sustained me, goes my deepest gratitude,
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_ ABSTRACT

Judicial self-restraint has played a significant role in the

_judicial history of the United States. Felix Frankfurter (1882-1965),

" a federal administrator, Harvard Law School professor, and United

States Supreme Court justi¢e (1939-1.962) was a leading advocate of
judicial éelferestrainto ‘Frankfurter’s theory of judicial self=-

restraint can be viewed as a preécriptive théoryo, It prescribes tﬁat

o the role of the U, chSupreme Court shoﬁld be limited fo the formu-’

N

lation and modification of procedural pqliéies, and that the High:

" Court shouid a?did initiaﬁion and invalidation of substantive policies
ﬁréditiohally within the policyamaking spheres of other branches of

" ‘govermment, The High Court should assume this role, Frankfurter

believed, because the Court's decision-making procedures are unsuited

- for substantive.poliéywmaking, because a_limited'pélicynmaking role’

ﬁill not éVOke exfernai restraint of the Supremé Courtfs'authofity,a
and because Ameficaﬁ democ:acy is protected and strengthened by a
festraintist Courto’ Frankfurter's theory éf self-restraint also
outlines the means, jﬁdicial humiliﬁy and the technigues of judicial
selfurestraint, by whiéh'Supreme‘Court'qutices can insure thaf the

High Court will pefform its limited policyamakihg role, thereby f‘ul-=

filling its important political function in the American political

system,




CHAPTER 1
~ INTRODUCTION

Throughout most of the histofy éthhé Uhitéd‘Stateé fhére has
"been a debate between thg advocates of judiciél seifmfestréint énd' |
thebproponents of judi@ial activism; ThisVdebatebﬁas'beén_carried oﬁ
between members of the Uhited Stétes Supreme Court és~we11 as among
legal scholars and,poiitical pundits, Self~reS£rain£ists Ea?e aécused‘
judicial éétivists on the Supreme Bench of législating policj, éf
‘éither preventing valuable»social and econémic experimentation by
governmental institqtioﬁs (és in the eérly 1930'5)9 or nee&lesély iﬁe

v volving the SupremelCouft in-politiés (as in the 1950'5)9 Judic{él

, ac£ivists bave reséondéd that ﬁhe restraintist justices ha&e én=
oéuraged the Supreme Court to a#oid‘i%s policy-making responsibilities

tem, OSelf-restraintists have also been

."in,ﬁhé.Amgrican poiitical_éys

accused of hypoérisyf they preach objectivity and judicial humility, -
yet; say the judiciai activists, they are asAeager as the acﬁiviSts
to impose thelr éefsonal policy preferenceé ubén society,

This debate between judicial activism and judicial self-

restraint is.older than the Supreme Court of the U'rjited'_Statese
During the Constitutional Convention there were debates between those '
.wh§ favqred and those who opposéd an active role for the Supremé 1
Court in thé formulation of public policyai Jemes Wilson of

1




Penngylvania5 supported stfbngly Ey James Madison, proposed £bat
Supreme Court jusbtices "have'é‘share'in'the Revisionary power“lvofv
~the Execubive éver 1egislativeﬁbéliéyg Elbridge Gerry'belieﬁéd that
' éuﬁh'a éroposal would result in "combining and mixing together the-
;‘~Leéislature:and the other deparﬁnehﬁse It waé establishing an im-
1'propef coalition betwsen the Executive and JudicialideoartmentsD It
was making Stabesren of the. Judges' and setbting them up as the guard-
iang of the nghts of the peopleo"2 Gerry's arguments o? Judicial
self»restraint decided the issuve: ton Question of Mr. Wilson's
métion for joining the_Judiqiary in the Revision_of lawé it ﬁaséed
in the negatifésﬁ3

Thé ZOth century has seen two méjor periods of conflict be- .
tween judicial‘aotivists ané judicial self-restraintists, the era
‘between the two ﬁorld wars and the years of the Warren Court, This
conflict has sharpehéd when'judicial activists have formed a majority
of ihe Supreme Bench, not when fhe majority of justices foliowed the
tenétsr of judicial self-restraint, Much of -the sociél>legislatioﬁ
passed between erldiwar T and 1937 by state éna federél governments
was sﬁruék down by the Sdé%eme Court, Pfogressives and New Dealersx
who favored'ﬂhese experiments in social reform accused the activists
on ihe Court of-imposing their personai edonomic and social leicy

preferences upon the natidn. This era of conflict and judicial

1; Winston U, Solberg (ed, ), The Fedefal anvent1on and the
- Formation of the Union, American Heritage berleo (Indwanapolls
‘Bobbs-Merrill Co., 1958), Po. 235,

2, Ibid., p. 2L0
.3, Ibid,




'aétivisﬁ ﬁaslgrqughb to a close at the time of the Coﬁrt Packiﬁg Plan

" 6fvPresident Frgnkiin Rooseveit;in 1937, The years of Eari Warren's
;ténure as chiéf justice coincided with a rebirth of anti-communism

© and a gfowing demaﬁd'for an‘éxpansiénuof civil‘righté and~liberties”
to disadvantaged ééctioné of soéietyq‘ The willingneés of the Warren j-
- Court to initiate policy led to public debates about the role>of the
Supreme Court and'finally to_qongressionai'attempts to~feét£ain fhe N
Cﬁurt*s activisme | | H

Scope
Before an assessment can be made concerning the relafive
"'méfits ofvjﬁdiéial'activism and judiciai sélfurestraint, these con;"
'éepﬁs must be édeqﬁately defined, Judicial self—restréint and
'.jﬁdiéial activism.afe'ambiggous‘abstractions: ‘eaoh'has more than
‘_onébdéfini%ionci Neithér can be ﬁeaningfully défined in a siﬁgle
éentence hor ih severé1 pages, The immeﬁsity of the task‘of defining
both dicﬁates that only‘one of these conéepts_bé exémiped in a-singlé
tbesisa'rfhus,'this ﬁhésis will fﬁcus only on the concept of judiciélA
self—reét?ainﬁ, or judicial self«limifafion as it is soﬁetimes
céllede B |
While scholarly and popular studies of the Supreme Court
frequently ﬁention Judicial self-restraint; the concept has rarely
been Systematicélly definedo An examination of the articles_and'
‘Supreme Court opinions of restraintist justices points to an eX~
'plaﬂation for the lack of definition and-agreement among-judicial _

scholars concerning the nature of judiciél self-restraint,
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_ Sélfaréstraintist j@stices différ significantiy in;their,conm-
ceptions bf judicial seif%résﬁréint,rso'guch so that thére‘is_not one .
.dﬁctrine of séif»restraint,‘but‘many;. An-example of this can.be ééeﬁ .
in the v-iewsr of fW_o éontemp»br'ar’ies on the Sul:arremerBehch ,M vJ'ursrtice;‘s‘
~ Harlan F, Stone and FeliﬁtFrankfurfer@ While both justices are 
:‘§iewed as stfong advocates_of'sélfmrestfaiht ﬁﬁey sométimes founa
themselves supporting‘opposiﬁg pOliCiés becéuse theirvéonéepticns of
: selfwlimitation difféfedo Justice Frénkfdrter believedfthe Sﬁpréme-

-Court'sﬁould refrain from ovsrruling.governméntal pblicies’eVen whén '
FirstAAmendmént freedoms were involved, Justice Stonevmodified'his
'ééncepﬁion of judicial self;restraiﬁt to iﬁclude thevtheory of pree _”
f'lférred freedoms; Which'advocated that a government'institutionis
écf not be presumed constitutional if a Suit iﬁyplved First Améﬁdment_
 ‘>freedoms'o - | |
It is important;thaﬁ all conceptioné of jqdicial self-
" limitation be examined if students of tﬁe Coﬁrt hoéé ig unaerstand
iéf explaih selfmfestraintoA Without suchAkﬁowledge ﬁo soﬁnd norﬁafivé"
. judgménté‘can be made as ﬁq thé.reia£ive.vaiue of‘selfmresﬁraint or :
.activismg. | H | |

Throughout the history of the United States Supreme Cbﬁrt

"'-.thefe have been many advocates oijudicial self-restraint, ,Among>

the most notable of the ZOth,centﬁry‘restraintiéts on the Supreme
"~ Bench are 0, W, Holmes, Louis Brandeis, Bénjamin_Cardozo,'Haflan Fo
'Sﬁone, and Felix Frankfurter.  The theofies of judicial self-restraint

of each of these justices must sbmeday be examined. Because of the




complexity-of such a étudy this thesis wiil bé limited ﬁb-éﬁ eéamia
nation of the.concepﬁiQn of judicial selfereétraiﬁt‘of a singie
jﬁstiée;.tbat of Felix Frahkfurtere

The scope of this thesis has been further llmlted by focu81ng
. eﬁtlrely on Judicial sellmrestravnt as a theory°, Justlce ﬁrankfur-v"
ter's EEE‘OL self-restraint w111_n0t,be examlned° ‘While the.varla;'
fions-and consisténcies ianfgnkfurter;s adherenéé to the ﬁenefs
of his theory should someday be examihed,_éuch a‘study cén énly be.'
made éfter his'theory of self»restréinf haS'been ééeauately‘idehtif :
'fled because it is 1mp0531ble to compare prectlce with theory if ‘
the theory is 1nsuff101eno1y unoersuood Unforuunabely, 1t is not

: pOSS1ble to accompllsh both tasks in a 81ngle theswso

Defénéerf Scope o

Felix Frankfurter s theory of judicial selfa estralnﬁ is a
1og1cul choice for examlnaulone It 1s a rare discussion of judlclal
. selfmlimitatlon that does not at some point mention'of quote from
one of Frankfurter's numérous siatements>about_seif;restrainta
Alp’néqs _T; Méspn has. called Eeli;c Fréhkfurtér .'?themos»t ar'biculaté eX= :
‘ ponehtAQf judiciél selfmréstréinf on the benc;h,,"LL 'Furtherﬁdré?.A
Jjudicial self=iiﬁita£ion'was not a minor aépect.éf-Frankfurtéf's con=
stitutional juriSpruﬂencéo' Shortly after Ffankfurter{s death SaﬁueiA

Hofstadtervand Theodore Richter wrote that "if we were asked to

: .. o Alpheus T. Mason, The Suprere Court from Taxt to Warren
(Baton Rouge: Louisiana State Uhlverolty Press 1958), po 170,




,éingle'oﬁt one tenet. wbicblééems té course through Ffankﬁurter’s
. ‘opinions abbve:Others_itbwohlé be that of judicial self-restraint and -
_ ﬁumiiityg This is a theme_which be1$eém§ to feel cannot"berver;;'
émphésizedo"S A brief sketch of'Fraﬁkfurter?s'life énd writings willii
: show tﬁe dqrability andrinténSiﬁy of‘Ffénkfurter‘s‘éspbusal'cf ju&i= : i
; qial‘se1f»limitation, as well as iﬁdiéaté factérs éiding and those
dompiicatiﬁg an analysis of Frankf@rterfs:conception ofrjﬁdicial

- self-restraint,

Llfebénd ertlngs

Fellx Fraﬂkfurber was born in Vienna on November 15, 1382
- At the'age of twelve he immigrated to the,Unitsd States, having never
heard nor séokén.a word of English, Séven years later:at the age of
- nineteen Frankfurter graduated third iﬁ hisAélass:ffom:City Cgllege
of New York After é year wofking st the Tenemenﬁ Péuse Depar%menﬁ
.rof the Clty of New Yowk franKTurter went to Fawverd Law School In
';_1906 he:rece;ved hlS»LLo B, having led the class all three-yearse
Frankfurter'sAintelligencé, demonstrated'by his reﬁarkablé educam‘
,tional caréer, was reflected in his later writings and work,

The majority of Frankfurfer'é lega} careér was_spent eitherr
asian employee of the. federal government or as a-prbfesgér ét'Harvard

Law School, Little nore than a year of this time was spent in private

Se Samuel H, Hofstadter. and Theodore B, Rlchter ‘UMr, Justice
rFrankfurter - Legal Craftswan," The Record XX (May, 1965) 27k,




léw praétiéeg Fof a few‘monihsvimmediateiy following his graduation
.from Harvard 17‘r'zmkfu¢r~ter was a member of the 1ead1ng New York law
flrm of Hornbloder, Byrne, leler and Pottorg ~In 1909 Franklurter
returned brlefly to prlvaTe practice with Henry'Le Stlmsone

- It was as an 3331stant to Herry Stlmson uhat Frankfurter
.began his puollc career durlng the year folWOWLHg his graduation from
law scb001 Pre81dent Lheodore Roosevelt had appomnteo Stimson
Uhlted Stutes Attorney for the Soutbern Dlstrlct of New York and had
glven hlm tne task of 1n1t1at1n0 anbltrust sulbs against monopolles@
As Stimson's ald, Frankfurter worked on the successful sults against
the7American Sugar Refining Company and the New York Central Rail=-
-;roado | | | ‘

Stiﬁééﬁ:was also fesponsible-for introducing Frankfurter to
the administrative branch of the federal government. in 1911 Frank-
furter accowoanlod Stlmson, Taft's new Secretary of War, to Washington
as Law Offiper of the Bureaﬁ of Insular Affairs, Uncfficially,

o Frankfurter was Stimson's special assistant, advisiﬁg him on water
power in navigable streams and writing his speeches, Frankfurter
remained in this position after Woodrow Wilson's election, but re;‘
»sigﬁed in 191L to accept a professorship at Harvard Law Schooig He
returned to thé Executive branch during World War I as an aésistant
to Secretary of War Newton Bzker, Duriﬁg the war years Frankfurter
also served as cbalrman of the War Labor Policies Board, as secretafy
and counScl to the PTe51deﬁt's Mediation Commissicn, and as a member

of thé Mbrgenthau.Missipn which attempted to divide Turkey from the




Axis powérso .During thé 1920%'s and 1930's his knoﬁledge of adﬁihis}'
trative problemsland pfoceaures increasedias'a resultlofihis.friend;'
ship with Govefnor, and later, Presidehf'Ffanklin Roosevélﬁe

Frankfurter'!s first signifiéant experience with partisan
politics was an outgrowth of his friendship with Henry Stimsons
Frankfurter helped during Sﬁimson's uhsuocessful campaign for gover—'
nor of New York iﬂ 1910. Frankfurter gained further knowledge of
pértisan activities campaigning for Theodore Roosevelt in 1912, and
édvising and campaigning for Franklin ﬁooéeVelt in 1932 and 1936,

As a2 result of his administfative and political experiences
Felix Frankfurter came to tﬁe United States Supreme Coﬁrt fully cog-
* nizant of the complexities of govefﬁment at the federalvlevélg But
poliﬁics.was nét all that Frankfurter knew, Soon after Frankfurter's
death Samuel Kbnefsky Wroﬁe: "Few ﬁen have come to the Qourﬁ more
familiar with its law and its ﬁays thén was Felix Frankfurter....
bAt.thé time of his appointment, Felix Frankfurtef was without déubt
the 1eading authority in the field-of constitutionai law, widely
recognized 2lso as an expert in administrative law and in labor 1awq"6

'Franqurter credited Har&ard»Law Scboél and his training_pﬁdef'
SﬁiﬁSén'fof teaching him to be thorough in his examination of legal‘z
_ problémée He géined invaluable legal experience when hevsucceeded

his friend Louls Brandels as counsel for Oregon in Bunting v. Oregon

C

6, Samuel J. Konefsky, "Justice Frankfurter and the Con-
science of a Constitutional Judge," Brooklyn Law Review XXXI (April, .




.‘9 ,‘.

(2h3 UeSe h26 L9l7), and as a counsel in Aqklns v. Children's Hospi«v
V::Lal (261 U.S. 525, 1923). |
Felix Frankfurter! s ffiéndship:ﬁith three Uniﬁed,Stétes

| éﬁpﬁeme'Court justiées héd,a Significanilinfiuencé on His jﬁdicial
 p£i1osop5y9 Frénkfurter'svwritiﬁgé are fuli of guoté;ioﬁs from theée‘v‘
'['ﬁhréelméﬁg bo W, Holmes, Louls tzrandels and tb a lesser extent,

‘Benjamin Cardozoo Archibald hacLelsh erUe in his lntroductlon to.

Law.and Politics that;what 0. W; Holmes gave his friends;
: vooand Mr, Frankfurter among them, was an uﬁderétéhding of
-~ the relation of the law to life which .made impossible a
" conception of the law as anything but a means to an ehdo,.c
The influence of Mr, Justice Brandeis was more imme-
diate, more specific, more controlling, and perhaps less -
~deep, To Mr, Justice Brandeis also the law was a means bo
‘socwal ends, but a spn01f10 means to specific soc1&3 onds 7
Frankfurter was 1nf1uenced o a 1esser extent bJ frlenda who
Laught at Harvard Law School, parthularly by the JudlclaW reallst,
Roscoe Pounde F“om hlm Frankfuruer learned uhe-lmporuance of viéwing'
law'witbin its s001al context, -A svgnvflcant influence bn Fvankfurtef
came from a harvard Law School professor who dled the yea” before
Frankfurte” matrlculated at Qarvurd James Bradley Thayer, From
'Thayer Frankiurter drew the essenoe‘of the theory of 3uq101a1 self-
~ restraint,
 '3Fe1ix Frankfurter's étudentsvmay also have played a role fn
éhérpénihg his éqnstitutional Jurisprudence, Teaching‘was so imporé

tant a task to Frankfurter that he turned down two judicial

7o Felix Frankfurter, Law and Politics, Archibald MacLeish
and E, F, Pritchard (eds.) (New York: Harcourt, Brace and Co.,
1939)’ Pe XViiia : : . T L




10

,apﬁointménts in order tq;remain at Harvard Law School. In 1933 he
deciined an offer by Fraﬁklih Rooseyelt to become éoiicitor General
of the Uhifed;Sﬁates, andvseVeral years earlier he turned dowﬁ aﬁ
appointment to the Massachuéeﬁts Supr’eme‘pour.to |

»Felii Frankfurter.taught at Harvard from 191 to 1917 ana.
from 1919 to 1939o' In 1922 he was appointed Byrne Professor of Ad-
" ministrative Law. Besides teaching a course in adﬁinistrative law
Frankfuruer taught classes in public utllltles, contvacts and cone
binations in restraintuéf_trade, and municipal corporations., While

ab Harvard Frankfurter ediﬁed several teithooks: Cases Under the

Interstate Commerce Commission Act;8 Cases on Federal Jurisdiction

- and Provedure with Wilber Go Kata -9 Cases and Other Materials on Ad-

ministrative Lew with J. Forfaster Davison;10 ang Cases on Federal

11

Jurisdiction and Procedure with Harry ‘Shulman.

In 1938 Supreme Court Justice Benjamin Cardozo died. On

Januvary 5, 1939 President Franklin Roosevelt sent Felix Frankfurter's '

name to the United States Senate for its advice and consent, Because |

Frankfurter was a Jew, a naturalized citizen, and active in liberal

8. Felix Frankfurter (ed.), Cases Under the Interstate Com--
merce Commission Act (Cambridge, Massachusetts: Harvard University
Press, 1922). ' ‘ ‘

9, Felix Frankfurter and Wilber G. Katz (eds.), Cases on
Federal Jurisdiction and Procedure, National Casebook Serles
(Chicago: Callaghan and Co., 1931).

10, Felix Frankfurter and J., Forrester Davison (eds.), Cases
and Other Materials on Administrative Law (New York: Commerce Clear-.
© ing House, 1932). o

: 11, Felix Frankfurter and Harry Shulman (eds.), Cases on
Federal Jurisdiction and Procedure, Natlonal Casebook Series (Chicago:
Callaghan and Co., 1937). .

N

g
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',caﬁses;‘his‘nomination waé.not éutomaticaily confifmedof _ankfur ter
ih;d to ﬁndergo the then unloue expevlence of aDoearwng personall y
bgfore the SéﬁéteuJud101ary Commlutee tozoeleno hlS'loyalty to AmeriCa
 éhd'tha:Coﬁsti£utian Af ter several weeks of controversy his nomlnamy
’tlon va§ aporoved un.nlmously'by the Senateb On Januvary 30, 1939,- ”

,‘Felierrankfurter nook his seat on the United’Stétes Suorémé Court.

7 Justlce hradkPurter remalned on tne Suoreme ‘Bench until Au~ust'

"28 1962 when he re81”ned because of poor heaTth " When he came to the
f’Court a maJorLty of the,Justlces were advocates of 3ud101a1 self-

" resora1ntoV When he left, the aCb7V1Sb justices of the Warren bourt

‘were. in the ragorltye After 1eav1n5 the Court LranKWurter wrote a

vafew brlef artLCWeso On February 22, 1965 Fe11x ﬁrankluroer dledo_

Througnout h*s ‘adult life fe11x Hrankzurtar was a prollflc

:%?itero Thvs ferndluV maveé easlef an exananatwon of Frankfurter's
theofy'of judicial selfmrestralnt f r*ankfurterrhad written or co-

fauthored six booPs and edited seven more bﬂfore ‘he was aop01nted to

7 the Supreme Bench: The Case of Sacco and Janzent1-12 The Bus1ness of

the Supreme Court, with James M, Landis'13 The Labor Injunction, with
urp Vs H 7 J 3 )

Nathan Greenglh The Public and Its Government;l5 The Commerce Clause

12. Felix Fwankfurter, The Case of Sacco and Vanzetti (Boston:
thtle, Brown and Co., 192?)c - T -

= 13, Felix Frankfurter and James M. Laﬁdis, The Business of
the,Supreme'Court (New York: The nacmlllw Co., 1927).

1h. V Fellx hrankfurter ana Natban Greene, The Labor InjUnbm
: tlon (New York: - The kacmlllan Co., 1930). ‘

S 15 Felix Franklu“ter, The Public and Its Government (New
Haven: Yale bnlver81ty Press 1933)
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Under Marshall, Taney and Waite;~° and Mr., Justice Holmes and the

Supreme Court.l? All of these excepn The Case of Sacco and Vanzeutl

and the ‘Labor Injunction discuss, at least tangentlally JHdlClal

selfarestralnt Durlng this same period frankfurter edited Criminal

Justice in Cleveland, with Rosooe PounaslB Mr, Justice Holmes,19 and

Mr, Justice Brandeis,zO plus the four textbodks mentioned earlier.

Professor Frankfurter did not restrict himself to writing
books;‘ In 191L Frankfurter helped his friend Herbert Croly establish

the New Republic as a forum for Croly's Progressive ideals, As a

trustee and informal member o? the New ueoubllﬂ‘s editorial board

frankfurter vrote many articles and unclgnea editorials 9boat Tegal

and pOllthaL issues for the perlodlcal Proxe»sor Franbfurter

~ initiated in the Harvard Law Review a series of yearly orlthnes of
the United States Supreme Court's de0151ons and procedureso He also

wroto articles for both scholarly ang Dopulav journals on-jurists and

the law, Many of tnese art 1cles were republished in Law and Dohtlcso
The majority of the articles written by Frankfurter before he became-

a member of the Court either explicitly or implicitly discuss judicia

16, Felix Franklurtef, The Commerce Clause Under Lavsqall
Taney and Waite (Chapel Hill: Unlve”51uv of North Carolina Prvss

1937).

17, Felix Hranklurtef, Mr, Justice Holmes and the Supreme
Court (New York: Atheneum, 1965, Originally published Cambridge, .
Massachusetts: Harvard Unwver81tj Press, 1938). T,

18, ‘Roscoe Pound and Felix Frankfurter (eds,), Criminal Jus-
tice in Cleveland (Cleveland, Ohio: The Cleveland Foundation, 1522),

19, Felix Frankfurter (ed.), Mr; Justice Holmes (New Yorki
Coward—McC ann, 1931), : S

20. Felix Frankfurter (ed, ) Mr, Justice Brandeis (New Haven:
Yale University Press, 1932) -
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self-restraint, From them Frankfurter's views on judicial self-
‘11m1tat10n and the Amerlcan pOllthdl system vefore his app01ntm°nt

can be pieded together.

Felix Wrankfurter was as pvollflc a writer as a Jusblca as h°

had been as a professor and Washlnguon bureaucrauo Justlce.FrankLurs :

'tor wrote approxi mately seven hundfed and Ilfty oplnlons durvng tne'i

.twenty~three years he sat of the High Court of Ehese,two hundred

and seventy were dissenting opinions two hundred and sixty oplnlons o

of'thé Court, aﬁd two hundred and twenty'concurrlng opinions, hnllke
mény Suﬁreme Court justices, Ffankfurter wrote his own opinions‘frdm
first draft to last: he did not let his law clerks participate'in |

- any-.state of the writing of his opinioﬁs as have many juéticese This

faCU makes easier an examination of hls ideas,

Justice Frankfuruer often Suatno that a Supveme Couru Jusnlce_:

ought to 1imit his discussions out51de the Court to statements hav1ng
no'bearing on any case which might come before the Court, While

obeying this self-imposed limitation, Justice Frankfurter wrote many

articles and reviews and made many speeches, some of which dealt with

the Supreme Court and the American political system. Iany of these

have been collected and .republished in Of Law and ﬁen,21 and OF Law"

and Life and Other thngs that Matter,22 In 1953 and 195h Frankfurter
D)

~ recorded reminiscences of his life with Dr. Harlan B. Phllllps of

21, Felix Frankfurter, Of Law and Men, Philip Elman (ed.)

(hamden, Connecticut: Archon Books, 1956).

22, Felix branknm'ber, Of Taw and Life and Other Things That

Matter, Philip B. Kurland (ed.) (Cambridge, Massachusetis: Belknap
Press of Harvard University Press, 1965)0

ad




- York: Reyna7 and Coa, 1960).

R

Columbia University's Oral History Research Department. These-were

_published-in 1960 as Felix Frankfurter Reminisces.?3

Methods and Research Materials

Tbe‘approéch used in this thesis_td define Felix Ffankfurter’s
tbeory of Ju0101a1 selfmrestralnt will be the tradltlonal one of
examlnlng and analy21ng 1?‘:f'anlm.ur’oer s Supreme Court opznlons and his
numerous books and articles. A1l of his Supreme Court opinions~ and
b¢oks, and most of his articles, have been examined for materials
rélaﬁiﬁg‘to~judicial Selfwrestraint; The iiterature by legal and
péliﬁical soholérs conéerning Felik Frankfurter and judicial selfn~
festraint_has.also been studied, |

Several problems arise as a result of basing an analysis uoon’.

the writings of Frankfurter. Although he mentloned self—restralnt
' and the role of the Suprewe Court frequently in his works, Frank¢urter o

‘never wrot° a systemat:c analysis of hlS theory of judicial selfm

restraint. ThlS means that his theory must be pieced togetner from _
unrelated sources. The fact that many of Frankfurﬁer's references to
sélfnrestraiht are.to be fouhd in his Court opinions leads to several
complications,

Sﬁpréme Court oéinions are not objective analyses of judicial

) . D)
or political issuves, This fact complicates a study based upon Court

opinions. Opinions are arguments which present a decision for or

23, Harlan B PhllllDS Fellx Frankfurter Reminisces (New




peréonal genivs in richer measure than any member in the Court's his-

‘pp. L5-6.
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Zagainst a plaintiff and give the reason or reascns of the justice or

justices for their conclusion, This aspect of the adversary process

s

encourages exaggerabion of points in order to buttress conclusions,

~ Frankfurter recognized that Supreme Court opinions are not

always reliable guides to knowledge about”anjustice, but he also

pointed to a partial solution.

The obvious map to the minds of the justices - the opinions
- of the Court - is deceptive precisely because they are the
opinions of the Court. They are symphonies, not soles,
~Inferences from opinions to the distinctive characteristics =
-of in8ividual justices are btreacherous, except in so far as
a man's 1life before he went on the bench serves as commen-
tary, or as he expresses individual views in dissent or
through personal writings.? ' '

Frénkfurter wrobe of Holmes that he "possessed these éualities of

3

toryo”zs This complement might as fairly be applied to Frankfurter.

Frankfurter expressed his views on self-restraint and the American

'~political system before his appointment to the Court and it is,>theren

fore, possible to discern his 1ldeas when they appear in his opinions

for the Court, opinions which are usually agreed to by other members

of the Court majority. Frankfurfer's dissenting and concurring

opinions outnumber his opinions for the Court two to one, Most of
these opinions are not concurred with by any other justice; the ideas
) 7-’),

expressed in them are Frankfurter's, not compromises between the

views of Frankfurter and those of another justice. Thus, the legacy

2li, Frankfurter, Mr. Justice Holmes and the Supreme Court,

25,  Ibid., pe L6,
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of his writings makes it possible to discover Felix Frankfurter's

theory of judicial self-restraint,

- Previous Studies

‘ ,Previoﬁs studies by judicial scholars do not presen% a unified

_picture of judicial self-restraint. Mést judicial'scholars ﬁave not
attempted to define judicial self-restraint, The magorlty of wor&s
‘wnlch mention: selimrestralpt discuss it in terms of the nlstorlcal
confllct between judicial activism and selfwreSUralnt 26 op analjze
one of the technloues of self»restralnu, partlcularly the political
questlons doctrine.27 A few examine ‘the history of selfer estrainthBV
and some look at it in terms of a single Supreme Court justicea29

* One of the mbre systematic examinations of selﬁ»restrainf is that of
John P, Roche, who locks at the techﬁiques of restraint and thevcon—
ditioﬁs which lead to their usee3o"Most constitutional law textbooks

examine self-restraint only briefly. Among those who have attempted

26, Stephen P, Strickland, "Congrnss, the Supreme Gouft and’
Public Policy: Activism, AestraLnu and Interplay," AweTLcan urlverm
sity Law Review, XVIIT (March, 1969), 267-98,

© 27, -Melville F, ¥eston, "Political -Questions," Harvard Lau
Review, XXXVIII (January, 1025) 296--333, Stephen R, ultchelT
"Judicial Self-Restraint: Dollm_cal Questions and NalaDDorulonmeﬁt n
Washington Law Review, XXXIX (October, 196L), 761-7h. Fritz W.
Scharpf, "Judicial Review and the Political Questlon A Functional
Analysis," Yale Law Journal, LXXV (March, 1966), 517-97. ;

, 28, F. D. G. Ribble, "Some Aspects of Judicial Self-
Restraint," Virginia Law Review, XXVI (June, 1940), 981-998,

. 29, William L. Morrow, "Constitutional Law - Justiciable
Controversy - Mr, Justice rranklurter and Judicial Restraint," Soutbn
western Lew Journel, XVIT (June, 1963), 313-20, :

30, John P, Rocbe, " Judicial Self«Restralnt " American
Political Science Review, ALIX (September 955), ?62 ~72,

Lo
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-to define Judicial self-restraint, conce§tions varyo vSome see it as
.a broad +heory describing the role which the Sunremﬂ Cou“t ought
perform in the Amerlcap DOlltlcal system., Others see selfurcstrawnt
as a 1ud1c131 attltude or a code of ethlcs, or as a label to dﬂscrlbp
Dhe relatlonshlp of a Jud1c1a1 pol cy to pollcy oevelooﬁa by another
governmenbal 1nst1tutlona
Loren Beth has described judicial self-restraint as "a sense
of judicial ethic reinforced by a lively appreciation of'political
’ - . Iy 3T V— : A 0 . -,‘ - ‘7 V PR

and social realities,"3l wWalter Murphy and C. Herman Pritchett have
stated-

Sa1?=rbstra1nt is a broad term, but it does uaPe on a defi-

nite meaning in the context of American constitutional

development, Closely related to the idea of 'avoidance of 7

constitutional questions',..the essence of the self-restraint

notion is thabt judges shouvld accord maximum respect to de-

cisions of legislators and administrators and should never

invalidate those decisions simply because JLdges would prefer

alternate lines of pochyo32
This definition combines elements of self-restraint as a judicial
attitude and judicial self-limitation as a theéry conicerning the role

of the Supreme Court in the American political system.

© One of the few atiempts to define judicial selfaresﬁraint in

operational terms is found in Glendon Schubert's Judicial Policy-
Making. Schubert defines

.. .Testraint in terms of harmony, between the policy of the
Court and that of other decision-makers. We define 'other

310 Loren P, Beth Polltlcs, the Constwtuulon and the Suoreme h}
_Court (New York: Harper and Rows Publlsnera, 1962), Do 83¢ ' '

. 32, Walter F Furphy and C. Herman Pritchett Courts, Jddées,:
and Polltlcq (New York: Random House, 1961,, pe 623, .




18

decislon-makers! quite broadly, to include (1) Congress,
. the President and administrative agencies, and lower
I national courts, and {2) the analo»ous officials of state
. governments. - :

‘Schubert employs a matrix to identify'the sitﬁations in which Judicial

selfmreSUralnt and JudlClal activism mlght occur The Supreme Court

-would e reSuralntlst Yyhen there is no change in the pollcy of eﬂtber

the Court or another dec:ision=--1r.flaﬂ&<ex'‘,"BLl When both the Court and
another decision-maker change péstvpolicies

Mathe Court's pOSlthD may be one of either activism or
restraint, depending upon wneuher the. diréction and rate of

“the change in the Court's policy are different from or the
same as those of the other decision-maker: when the policy
‘changes are in opposite directions or unequal in rate, the
Court is act1v15t and when the policy changes coincide, the
Court exercises reqtrzlnt It should be clear both that
this analysis applies irrespective of- the substantive con-
tent of the policy at issue and that it applies equally to
instances in which:-the Court's position is liberal and those
in which it is conservative,3 -

Schubertts conception of judicial self-restraint departs from

-the conventional view of the doctrine, He explains self-restraint

not in the traditional sense of guidelines for future»judicialnbem

bhav10r, but in tarms of the prescnb relat]onshlo of a JudlClal polvcy

N

' de01svon to tbe policy of other branches of gove“nmenon ‘He views

self«limitation not in procedural terms, buu in subqtanolve, issuve-

oriented terms, Sﬂbhbert's ‘model makes no prOV131on for JudIClal I

decision in cases where theve is a pollcy confllct betveen ta

33. Glendon Schubert, Political Role of the Courtst :
Judicial Policy-Making (GleHV111c, Illinois: Scott, Foresman and Co.,

1965, 5 150 =
3. Iblde, b, 155
38, Ibid,

(T
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governmental insbitutions, His definitions of judicial activiem and |
:judiéial self-restraint aopéaf'torbe nore usefui'to political soiéna

. tists wishing to flno 1abelu for JudlClal pollCles tban for Jurlsts
and JudlClal scholaro who wish to undeﬂsband the Unlted States

~ Supreme Court, | ”

Felix Frankfurter's conception of judicial éeif—resfraiﬁt
éppears ﬁo havé been misunderstood.by several politicalvséiéntists,
pérticularly.by those who view %he Court as a politicai institution
and favor an activist role for the.Court Both Lof@n Bebh and Jack
Pel'bason mfer that rrankfurtﬂr believed JU.dlCi.Eﬂ self-restraint
could 1ift ?he Supreme Court above_the political process, Loren
" Beth wrote that'"we may noﬁ consciously desire or expect judicial
decisions to be politically oriented; We-mefely force them to_becuao' 
" Holmes and Ffankfurter, for all their belief in Selfarestraint, are
-thus brothers under the skin to Sutherland and Black,"36 VPeluason’
view is similar: "A qureme Court'éomposéd of Holmeses and Frank%
furters would be just‘as much a part of thé policy-makingrprocéss as

cne composed of Sutherlands and Murpbyso"37 Alpheus T, Mason simi-

larly misinterpreted Frankfurter!s plea in Colegrove v, Green (328
Uo Se 549, 1946)., "Courts ought not to enter the poiitical thickét;“

Justice Frankfurter implored in 1946, The warning came too late, for’

36, Beth, Politics, the Constitution and the Supreme'Court,
' pe 150: ’ . -

37, Jack W, Peltason, Federal Courts in the Polltacal Pro-
cess (New York: Random House, 1955), p. 3. v

&
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the Jusﬁices had been firmly entrenched since Marbury v. Madison’”38

ThlS “thesis will attempb to define Jud1c1al self—restralnt
as thls Dheory wa.s developed by Felix J:*rankfurtero Such a dellnlt;on
cannot be the deflnltlve definition of self—reetralﬁt, as other juu>r
’riéts have evolved somewhat different tbelories‘_9 but it will be a
eontfibution towards an understanding of Felix Frankfurter, judicial

eelfurestraint and the United Statee Supreme Court.

From an examination of Frankfurter's writings, it is apparent

meI%mmﬁwmrvumaiUm‘mewyofsdjﬂ%mmﬁhtasnﬁimra
predictive theory nor as a desorlotlve one, Frankfurter's tbeory of
judiéial self«restraint is prescriotiveo Tt neither describes the
" role of the Supreme Court as it is, nor does 1t predict how Supreme '
Court justices will act, Instead it (l) descrlbes what the role of -
the United States Supreme Court in the American political system
,EEEHE to be; (2) explains why the polioycmaking role of the‘Supreme
.Ceurt should be a limited one; and (3) prescribes the judicial tech-
niquee and judicial attitude which will insure that-fhe High Court
-femain within its limited policy-making parameters.

'A chapter will be devoted to each of.these three aspects of

Felix Frankfurter's prescriptive theory of judicial self-restraint,

¢

In the concluding chapter Frankfurter's theory of self-restraint will

be summarized and analyzed in terms of the implications of judicial
self-restraint for the role ¢f the United States Supreme Ceurt in the

American political system.

38, Alpheus T. Mason, "Judicial Activism: 0ld and New,"
'Vlrglnla Law Review, LV (April, 1969), 386, :

%




CHAPTER 2

/ FRANKFURTER'S PERCEPTION OF THE ROLE OF THE UNITED STATES

 SUPREME COURT I THE AMERICAN POLITICAL SYSTEM

The fifst part of Felierfénkfurﬁér's theory of judiéiél séif=
festraiﬁt'is descfiptivegr Iﬁ outlines the rolé the>United States
Supreme Court ought_powperform in the Amsriqan politicél‘sysﬁem; The
Supreme Court is part of the American political system. The role
'pérformed by the High'¢ourt in this systeg is shaped by:. (i) the
| nature of the system, (2) the'S&premé Court jﬁsfices‘ géncéptionsrof
thisvsystem, and (3) tﬁé justices! views of what the role of the
'Court ought to be. The instiﬁutiéns and norms which make up the_‘
Americgn political systém-a?e man-made abstfacﬁionse~ This means that
differing conéeptions of the system are possibie,rall>of'whiéhlméy
be. equally valid., This chaptérAwill commence with an examination off_r
thé American politicélisyétem aé Félix Frankfurter conceived it, té
be followed by an analysis of the role Frankfurtef'advbcated for the

Supreme Court in this systemQ, A o - - »;  ‘J

The American Political System

- Society and Government ' ‘ S S .

Felix Frankfurter believed that "the raw material of,poiitiés -

© the nature and extent of the demands made upon the machinery of

2

U




22

goﬁernmenL, and the enV1r0hment in whlch 1t mov es"l must not be igm
nored in any examination of American'goyernmentn "Government is not
something.oﬁtside of or in oppositien to the public,! wroﬁe Ffankfur»
ter in 1936, "but is the expression an& egenﬁ of society,"? This

recognition of the interrelationship of government and society under-

.- A :
'lies Frankfurter's judicial phllosophy and his conception of the

American political system, American government, Frankfurter recog-
nized, has been shaped by the pluralistic character of American
soclety, The United States is populated by men of differing ethnic,

regional, and socio-economic backgrounds. As a result American

society is divided into a multitude of interest groups. Some of these

 groups are 1nst1tutlonallzed, whlle most are informal, shifting groups

of individual Americans with common needs and desires, Frankfurter

belleved the purpose of governmont is to enable as many 1nd1vwoualb

»and groups as possible to achieve thelr needs,

American society is never.stafica The éOﬂLlLCtS of yesnevday
are'rerely those of today. As new needs and desires arise new groups,
coalesce and new pressures are placed upon government. Frankfurter
understpod thise. |

Human soeiety keeps changing, Needs eme?ge, firsﬂ vaguely
felt and unexpressed; unperceptlbly gathering strength;

‘steadily becoming more and more exigent, generating a force
which, if left unheeded and denied response so as to satisfy

.

A l. Felix Frankfurter, The Public -and Its Government (ﬂew
Haven: Yale University Press, 1930}, p- 7e

2, Felix Frankfurter, "The Young Men Go to Washington," Law
and Politics, Archibald MacLeish and B, ¥, Prichard (eds,) (New York:
Harcourt, Erace and Coe, 1939), Po 239, ‘ '

8
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the-impulse behind 1t at least in part, may burst forth with
an intensity that extracts more than reasonable satisfaction.>

Technological changes, Frankfurter thought, are a major reason for the.

“evolution of American society, In The Public and its Government Pro-
fessor Frankfurter devoted his first chapter to an 2nalysis of these
new demands on government.

Startling transformations in the outward face of society....
The great material inventions that are giving 1life itself the
aspect of a cinematograph  are innovations of today, at most
of yesterday., These new material forces and devices are
having their reflex upon finance, upon industrial organiza-
tion, upon law and government, upon the manner of man's
thoughts in ways and to an extent that we have hardly begun
to understand.

Government Lnstltutlons araued Frankfurter, "must'be awaré of the
changing socval te031onb in every 3001ety wblch make it an organism;

‘which demand new schemata of_adaptablon; whlch will disrupt iv, if
rigidly confinede"S "Democracy," Frankfurter believed, "is the only
way, rough as that way may be, to a civilization that adequately

reépects and thereby helps to unfold the richness of human diver-

sity.,"-6

American Democracy
Democracy, for Frankfurter, is one of the distinguishing

characteristics of the American political system. The essence of

4

3a Felix ﬁrankfuruer "The JudlClal Process aﬂd the Supreme
Court " Of Law and ¥en, Palllp Elmen (ed.) (Hamden, Connecticut:
Arcnon Books, 1956), pe 35,

—~

h”, Frank Luruer, The Public and Its Covernvent, DPo 7 -8,

5. Felix Frankfurter, "Supreme Court, United States,"
Fnoyclooaedla of the Social 801ences XV (l93h) L83, - -

6. Frankfurter, "The Young Men Go to Washington,“ Pe 239,
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Aﬁefioan démocrétic gdvernment'is "tbe>§c£i€éiparticipa£ion iﬁ its
':éffairs by the mass of.citiéehsg"7 Frankfurter went so far as to
- insist thét "you cannot have a democracy unless the man, the.indi«.
1i val oltlzeng becomes more than hlﬁSQl? in isolation and is forced
through public opinlon to active participation beyond that cgltivated
in ahy other form of organizedlsocietyoﬁB | .
| Frankfurber‘recognized that democratic government "is not
-Vrémotely an automatic device for good govefnment nor even for a beacem
fﬁl societrs: We now know that it'is dépendenf on knbwiedgé and wi$dom
béydnd all other forms of government,n? i"The popular will can steer
éiproper éoufée only when sufficiehtly enlighfenéd to know what is the
_:pfbpef course to steer,"10 o
) Frankfurter éaw education and>democracy as symblotic forces,
;Ah'educated citizenry makes demoofatic’government possible, while |
democratic government performs an educavional task, "In a democracy
‘politics is a process of popular edudation - tbe task’of adjusting
- the conflicting interests of diverse grbups in the community, and
ﬁbending the hostility and suspicion and ignorance engendered by grOUp

interests towards a comprehension of mutual understanding,"ll A

L 7o Fellx Frankfurter, "The Big City Press and Democracy;"
'Of Taw and Men, pe. 2L3. ' ' '

. 8, Felix FrankLhrter, "Israel!s Tenth Annlversary " Of Law
" and Life and Other Things that Matter," Philip Kurland (ed.) (Cam-
bridge, Massachusetts: Harvard UnlveTSLty Preos, 196)), Pe 119,

9s Frankfurter, The Public and Its Government, p. 127,

- 10, Felix Frankfurter; "The Permanence of Jefferson," Of Law
_and I'/.{en, Pe 2350 » ‘

11, Frankfurter, The Public and Its Government, p. 161,




-democratic government contributes to the political educétion-of its

' citizens'in many WayS, By enabling individuals té participate iﬁ
Vproblem solv1nn at many levels of governreno,'govewnrent enables

‘ 01tlzens to learn about issues and d601slon=mavln“ processese PreSL~VV
_dentlal ressaseo and addresses, aamlnlstratlve pampnlets and books

' COngressional hearing and Supreme Court opinions all have an educa~

tlonal functwona

Be11°V1ng in the 1nseparab111ty of denmcracy and oopular

‘pérticipation in goverﬁﬁent it was natural that Frankfurter would
'étreSS popular sovereigﬁtys _Becau$e he believed public policies
éhould_reflect the desire of affec ted citizens, Frankfurter's Ttheory

x.of government has been labeled "majoritarian9"12 Frankfurter, howe'(

“ever, was nobt oblivious to the Madisonian strand in-American democratic

theory, He never carried his faith in popular sovereignty to a point

- where minority rights might be threatened under the guise of demo-

cratic government. Frankfurter admitted that governmental institu=
tions responsible to the American voter sometimes formulate unwise
policies, and that popular opinion often vacillates between irrational

extremes, Nonetheless, he had falth that democratic government in

A

America would ultimately be able to "unfold the richness of human
diversitya"l3 Frankfurter believed the United States Constitutibn

provided him with a reason for his optimism,

12, Helen Shirley Thomas, Felix Frankfurter: Scholar on

the Bench (Baltimore: John Hopkins Press, 1960), p. 282,

13. Frankfurter, "The Young Men Go to Washington," p. 239e
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United States Constitution

The United States Constitution-contains provisions which

‘Frankfurter believed would protect mlnorltles from magorlty tyranny@

But Frankfurter v1ewad the Constlnutloﬁ as more than a protector of-

the 1iberties of Amerlcanvoltlzensﬂ He consmdered'the primary func-’

“tion o the ConSbltunlon to be the setting of bounoarles on thv areas

of experlmentatlon oven to government in the adjustment of confllctoo
It is "a framework of great governmentzl powers to be;exercisea for
great public endse”lh The Constitution,'however, provides a fraﬁe»
work for tﬁe solution of.public'éroblems; it does not provide the
solutions to'ﬁhese problémsc Thé‘Constitution gains its megning-from
legislative and JudlClal de0151onso

"The Constitution is not a dead document, It is, perhaps,

the liveliest of our political traditionse It is in a true sense the

organ of our Dolltlcal llfee"ls Wrankiurtﬂr believed the Constltutlon

changes because ﬁmerlcan society changes and new publlc pfobWema come

bef‘ore govefrment for solutlono Frankfurter never tired of expressmg_

hls view that "Amerlcﬂn constltutlonal law is not a flxed bodv of
truth, but a mode of social adjustment. Indeed, the Constitution
-

owes its continuity to an uninterrupted process of changeo"l6 The

Constitution has survived in a changing society for three reasons:

1}, Felix Frankfurter, Ere Justice Holmes and the Supreme
Court (New York: Atheneum, 1965. Originally published Cambridge,
Tassachusetts; Harvard University Press, 1938), p. 23.

15. Frankfurter, The Public and Its Govermnment, p. 61,

16, Felix Frankfurter, "Social Issues Before the Supreme
Court," Law and Politics, p. L8.
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(i) some of "its forms have been adapted to wholly new uses;"17 (Z)i. |
"many political resulis are attéined through'accommodations outside
of the.oonstitutional structu?é;"lB and (3) "the Constitution within
ité own ample and, flexible resources pernmits adequate-fesponse'to
changing social and economic needs,tl9

Felix Frankfurter distinguisheo between two types of coﬁsiif ' y
tutional provisions, The first type includes those which describe
the structure of govefnment the terms of office, and those which are
SpelelC gtarantees "based upon uhe hlsnory of a sp ecwfic pOllulC&l
grievance, or they embody a specific limitation of power in the
formulation of goverumental powers which came out of the Philadeiphia
ooﬁvéntione"QO These constitutional,provisioﬁs have changed little
in meaﬁing since they were written, Most constitutional evolution
has occurred in thoée séctions of the Constitubion whose weanings are
ambiguou-so These provisions "derive from the broad standards of
nfalrness written ‘into the Constit' on (e.g., 'due process,! tequal
protection of the laws,' !'just compensation’) and the division of
power as between States and Nation-"21 and from the inclusion in the
Constitution of terms like "Miberty" and "property,? whose meaning

'is not revealed within the Constitution,"2? - A

17, Ffankfurter, The PublicAand Its Government, p:’62a

18, Ibid,
19, Tbid. _ : ' - S

20, Felix Frankfurter, "The Red Terror of Judicial Reform;ﬂ.'
Law and Politics, pe. 12, -

21, , United Qtates Ve Lovett 328 U. S, 303, 301 (19L6)

22, Frankfurter, "The Red Terror of Judicial Reform," p. 13s
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Felix Frankfurter's conception .of the framework of government
cfeéﬁed by the Constitution shaped his view of the role which the
Supreme Ceuftﬂeught to perform in tﬁe American political system The.
Constitution eSUabllshed a federal covernment, it separat ed the |
federal government into three branches with‘independent sources of
power and areas of resoon81b111ty, and it insured tbat each branch
would have limited authorlty to prevent the accrual of uyrannlcal
Dower in elthef of the other branches, |

Fellx Wrankfurter v1ewed federallsm as "a reqponse to size, ”23
"Thls element of 81ze " wrote Frankfurbev in 1930 is perhaps the‘ i
'”e:single most important fact about our government and its perplexities,

'vit eonditions intereste, opinion, administrative capacity,"2h Ina
large country there is geogréphic variety 1eadinglte divereity in
rinaﬁstry, custom and interest. In order to expedite the solution'bf

public problems a federalAgovernmenﬁ was established whose4hesseﬁce

' is the division of bower between two geverhments in the same terri-
tory; or, to put it more accurately, the co—existence of two govern=
neﬁts having authority over the same physical terr1tory in respect to
dlfferent sxtuatlonso“zs Authority in fmerica is divided between the
‘national government and the fifty state governments bj.the Constitu-
tion. It is further diffused by the existence of smaller units within

‘the states which have’statewdelegated areas of policyamaking authofitys

23, Frankfurter, Mr. Justice Holmes and the Supreme Court,

pPo 89,

2he Frankfurter, The Public and Its Government, p. 8.

- 25, Frenkfurter, Mr, Justice Holmes and the Supreme Court,
89 : '

-

[l
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Frankfurter believed-éﬁate'and 1ocallgovernments are closer to the
vneeds and desires of their peoole than is the federal government For
_tbls reason he argued that ”tne states need the amplest scope for
' energy and 1nd1v1duellty 1n dealing thh the myriad problems created
: by our complex 1noustr1al ClVlllZ&ulon°"26 In fact "the very n0ulonA
Of federaliSm," wrote Professor Fraekfurter "calls for the free play
V'_of 1oce1 diversity in deallng wwth Llocal problemsa"27 -
The’ UnLted States Constwtublon not only dlvzdea aubhorltJ
between the federal and state governments,lt also d1v1ded it between
'the leglsletlve, executive and JudlClul branches of the federal
government By the doctrine of the separatloﬁ of powers the three

 branches of the federal government %are given constitutional and

political independence of each othere"?s The Founding Fathers also
'incofporated a eystem of checks endleaiances into the Constitubion,
Each branch of the goyernmentbis given tools to limit the poﬁer of

the other two branches, The.Presiéent can veto legislation passed
by_Congress, Congress can refuserﬁo‘consenﬁ to presidential appoin‘peees
the President and Congress can restriet'fhe appellate jurisdiction of
‘the Supreﬁe Court,'while the Court hee,assumed the power to nullify R
vlegislation approved by Congress and the P_residente These afe a few

examples of the constitutional system of checks and balancesg'

26, Frankfurter, The Public and Its Government, p. L8,
27, Ibid., p. k9. |

28. Edwin S, Corwin and Jack W, Peltason, Understanding the
Constitution (Lth ed; New York: Holt, Rinehart and Winston, 1967),
Pe 259 } . o o ' . * -
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Frankfurter con81oereo separatlon of powers and checks and
baiences to be v1tal to the Amer]can pollblcal syetem because tney
ﬂ"ewbod(y) cautions against tyranny in government through undue cone
’centratlons of power,"29 Tyranny is a p0881blllty in any governmenu,
Fran<|urter thougnte "The Framero of our Constwtutlon were not ine
' experlenced doctrlnalresD These long-headed statesmen had no_lllu51on
that our people engoyed blologicel or psychological‘immunities from
,ﬁne hezards ofrconcentrated powerc"30 1The Founders divided our
o government into tbree branches, partly BO prevent autocratlc concen—
' 'tratlons of power and parbly to achieve approprlate division- of labor
in the difficult task of governmento"31 |
H The separation of power bebween the three branches of ther

" federal government should not be too firmly drawn as "Lhe pracUlcel
8emands of government preclude its doctrinaire applicationo"32r Frank-
 furter considered separation of powere to be "what Madison called a
' “'political maxim' and not a technicalbrule of iawo“33
Functions have been allowed to courts as to which Congress
itself might have legislated; matters have been withdrawn
from courts and vested in the executive; laws have been
sustained which are contingent upon executive'judgment on
highly complicated factsS.... Enforcement of a rigid concep-

tion of separation of powers would make modern 5OVernmenp
1moossmb1eg3 , : :

29, Frankfurter, The Public and Its Government, Do 77,

30 Youngstown Sheet and Tube Co.. Ve Sawyer, 3L3 U, S. 579,
593 (1952). - :

31, Un1ted States v. Bethlehem Steel Corporation, 315 U, S,
289, 312 (19127 ~ '

' 32, Frankfurter, The Public and Its Government, Do 77.
33. Ibid., pp. 77-8.
34, Ibid., p. 78.




“separation and has recognized-neceseary areas of'interaction among the

responswve to publlc needs and pUbllC feelings, and largely deberw

; mines the orbit within which therjudioiary and executive,moveq?36

3

. VWhile Frankfurter 1"efused "to dfaw absura t analytic lines of

SR T = c oy e s s : —
departments of government!35 he did envision a broad area of responsi- a

bility for each branch of government, His conceotions of these

_functlons, Dertlcularly the 1eolslat1ve Lun0ulon9 affe0u d his con-

.ce001on of the func tion o10 the Suoreme Court

"The prlmary funCulon of leglslatwve bodles is to ¢ormulate

'end'modify public policya .For Frankfurter, tbis function of-legiS& -

latures is the most important one in a democratic government because

”1egislation is the most sensitive reflex of politicse It is most

Legislative instituﬂioms are ”most responsible to public needs" be-

cause 7e51sletors are "answerable as they are dlrectly to tbe Deoplev“)7

Frankfuruer did not dLstlnrulsn clearly in hlS erulngb be-

~tween -the functions of the 1egislativevand executive'branches-in the

fofmulation of policy; He usually.spdke of legislative respoﬁsibility
fer.policywmakiﬁg} e&en_tbough he wes_aware of-the‘increasiﬁgiy acti&e ' o
fele-played oy the.Preeidenﬁ and the exeeuﬁive bfeneh_ih the formu-
1a£ion of publie policye. |

As a professor, of what was then the new study of adminis-

trative law, Frankfurter recognized the increasing role of the

_' 62h 6h9 (19lu>

35, Ibid.,
f 369 © Ibid., pe 10,

Hest Vlrglnla BOard of EdUC&biOH Ve Bafnetﬁe, 319 U. S,
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executive Br'eech in the déﬁeffﬁihation of policy, In fal.éilling its
traditional role as uhe admlnwstrator of policy formulated by Congress
the exeou+1ve‘ovancn has beeomo lncreasvngly 1nvolved in pollcy for-
'mulatlona N | |

Hardly a measure passes Congress the effective execubion of
.which is not conditioned upon rules and regulations ema-
nating from the enforcing authorities. These administrative
complements are euphemistically called 'filling in the de-
tails! of a policy set forth in statutes, But the 'details!
are of the essence; they give meaning and content to vague
contours, The control of banking, insurance, public utili-
tles, finance, industry, the professions, health and morals,
in sum, the manifold response of Eovernment to the forces apd
needs of modern society, is bulldlng up a body of laws not
written by legislatures, and of adjudications not made by
courts and not subject to their revisiong, These powers are
lodged in a vast congeries of agenciesc3

. The Role of ﬁbe United States Supreme Courd

It the functions of Congrese and executive branch of the
rfederal governmenf are'te formulate, ratify eﬁd administer legislative
pollcles, what role remains for the Supreme Court in the solutlon of
public problems? Dld Felix ﬁran?furter view the Uﬁleed States Supreme
éouft as a polic&»making institution? The answers to these questione
rest ueen the resoiution of ﬁ‘rankfurter s appdrently convradictory
ideas aboet the Supreme Court, law-making and policy-making,

Throughout his iegal career Frankfurter argued that the
Supreme Court can and dees engage in law-meking. He rejected ehe
traditional judiecial myth that justices of the Court do'not make the‘

law, but discover it., In a memorandum from Professor Frankfurter to

38, Felix Frankfurter, "The Task of Administrative Law,"
Law and Politics, pp. 231-2, ‘
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the newly appointed JUSULCQ of the ouoreme Court ﬂugo Black, Frank~

-

" furter said:

I think one of the evil features, a very evil one, about all’
~ this assumption that judges only find the law and don'tmake
_it, often becomes the evil of a lack of candor, By covering
up the lawmeking function of a judge, we miseducate the
people and fail to bring out into the open the real respon-
'sibility of judges for what they do,37 , o

' Evon as a Supreme Court justice Frankfurter admlttea that judges make

tbe ldU, as when he wrote that "the process by which thls body of
rules and exceptions was developed is typlcal of the growtn of Judgew
"made law in our system. Without leglslatlve guidance, Judges 1n

'7de01d1ng cases are nacessarlly thrown vpon theilr own rnsource in

. ascertainlng the public policy applicable to particular situations,“ho

As thesé quotations indicate there is étrong evidénce Frank~
furter thought the Court to be'a policy-making instiﬁutiong if one~.>
'considers.“lawnmaking" synonomous with "policy-making." There are, |
rhéwever, many statements made by Frankfurter as professor and justice
- which support the oppbsite contention, A year before his appointment
'to,the Sﬁpreme Bench Frankfurter wrote: "Juétices of the Courﬁ'are,
not architects of>policyo They can nullify the policy of others;
they are incapable 6f fashioning their own solutions for social

problemse"hl Similar views were expressed. in a note wribten in 1937

39, Felix PranxTuruer to Justice Hugo Black, quoted in
Alpheus T. Mason, Harlan Fiske Stone (New York: Viking Press, Inc,,

1956), p. L70.

40, United States v, Atlantic Mubual Insurance Co., 343
U, S 236, 2Ll (19527,

. L1, Felix Frankfurter, "Justice Holmes Defines the Constim -
tution," Law and Politics, p. 69..




from Profeséor Frankfﬁrter to President Franklin Roosevelb:
For the present at- least there appears to be a majority
of the Court which realizes that the function of legis-
lating belongs to the Congress and not to the Court. But
in every period of economic change,; there is a danger of
the Court assuming legislative power under the guise of
exercising judicial power., Unceasing vigilance is required
to preserve the Constitubional rights of a free and demo=-
~ cratic- Deooleo 2 : :

A v1able explanation for the apparently contradictory state-
ments can be found if one considers policywmaking to occur in several
~ levels or forms, The United States Sucveme Court can formulate,
modify, ratlly, and nullify policy. In the desesregatvon and reappor-—
tlonmenb deCTSlonS the bupreme Court majority formulated publlo poli-
cies, The ouprere Court’s greatest oppovtunltj to modl vy policy
arises during statgtory constructionu Almost all cases coming before
the Court in this ¢ehtﬁry have involved statutory léw,” In a large
percentage of these cases there is doubt as to the meaning of some
part of the statutes, Through statutory construction or interpreta-
tion the High Court resolves these doubts and in the process may

modify legislative or administrative policy. The Court either rati-

fies or nullﬁlles pOlle formulated by st?buues or court rulings when

it engages in Judiciel review,
Whether the Supreme Court formulates, modifies, ratifies or
- nullifies policy political scientists consider the product to be some

“sort of public policy., While a policy formulated by the Supreme

L2, Roosevelt and Frankfurter: Their Correspondence 1928
1945, annotated by Max Freedmen (Boston: th+le, Brown and COWU&“&

1967), pe LOG, B | o
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Bench- may be identical to thau made by a.leoislative body and ratified

be the Couro, the Supreme Court plays a SWgnlflcantly dlfferenb role

when it formulates and when it ratifies a policy. The pgllcy role

chosen by the Court can have important consequences for the American

political system,
Felix Frankfurter recognized the differences between formu-~
lating, modifying, ratifying, and nullifying policy. In Dennis v,

United Statés (3L1 U, S. L9k, 1951) Frankfurter distinguished between

formulation of .policy and ratlflvatlon or nullification aﬂlslng oub
of JUdlClal review: "The dlSthCtlon which the Founonrs drew Hetween

the Court‘s duty to pass on the power of Congress and 1ts complﬂmenu

.;tary duty not to enter dlreot ly the domaan of pollcy is fundamental "h3

In.an essay Jusw;ce Franklurter~d1fferent1ated between the formulation

_of policy and the modification of policy through statutory construc—

_tion:' UThe vital difference between initiating policy, often in--

volv1ng a decided break with the oast, and merely carrylng out a

(formulated pOlle, 1ndlcates the relatlvely narrow limits w1th1n whlch

cboxce is falrly open to courts and the extent to which interpreting
law is inescapably making Taw, "l

It is clear from ’o‘nesp guotations that Frankfurﬁer viewed

rsome forms of policy-making as outside the proper scope of tne Court,

What Lorms,of pollcymmaklng did he believe the'Supreme Court should

‘L3, Dennis v. United States, 34l U, S. L9k, 552 (1951).

hh Felix Emankluvter "The Reading of Statutes," Of Law

and Mén, Do 5le
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'tavoia? Did the issués inVolvéd‘in a cése influence his view of the
szuft‘s role in deciding the suit? | a

Tﬁe'aﬁéwer to these questions rests upon a>di$tiﬁctioh Frank-
furter made betweén'£ﬁ§.tjpeé of public poliéy; substantive policy
and stru¢tufal polic_yo Substantive pblicy is policy ;elating to the
t divisions.of éuthbri£y, wealth,‘andAse¢urity betweeﬁ,privaﬁevihstim
#Qtions?and groﬁps ﬁithin soéie£y§ Struéturai_pqliéyirélates to thé
.éonstitutional divisioﬁ of éuthority betueen publis institutions, |

state and federal, the fhree branches of the federal government, and

between governments and their citizens,

With few excéétions Frankfurter thoﬁghf ﬁﬁat in the area of
; sﬁbstantive policy the‘"Courtvis without power to shape meésures.for 
dealing with the préﬁlems.of SOOietyg"ES As a member of the>Supreme
__Court Frankfurter re gétedly lectufed'his brethren aéainst formulam
.ting substantive poiicy; |

Theré wereléideptions to Fréhkfurter's generél premise that
"legislating ié for Congress,"l6 The chief substanti%s area in which
Frankfurfer supported the formulation of policy by the Court was the
traditional one of admiralty iawo "No‘area of federal law is judge-
made at its source to such an-extent as is the léw of'admiralty,"u7
wrote Frankfurter in 1960, He fationalized juﬂicial 1égisiation in

this area on the basis of the Court's "constitutional powers in

o

U5, American Federation of Labor v, American Sash and Door

Company, 335 Us S. 538, 557 (19L9). ‘ | v
’ L6, Florida Lime Growers Ve JQCObseﬁ, 362VU, S. 73,v97 (1960),

L7. -Mitchell v, Trawler Racer, Inc., 362 U. S. 539, 550 (1960).

c.
[




natters maritime (Art TIT, 32)."28 In one of his opinions in an
lédﬁiralﬁy sult Justice'Frankfurter went so far as to uphold jﬁdicial;
- legislation over policynmaking.by’the étaﬁes, an unusual positién
'for hime |

It is approprlate to recall that the preponderant body of
maritime law comes from the Court and not from Congress.
Judicial enforcement of nationwide rules regarding marine
“insurance is, as my brother REED cogently shows, deeply
rooted in history. What reason is there for abruptly
turning over,; pending action by Congress, to the crazy-
quilt regulation of the different states what has so long
been the business of the Courts?h?

Frankfurter recognized the Supreme Court may have to formu-
late substantive policy when cases before the Cburt involve new
public probléms for which there 1s no policy. The labor movement
“ brought such problems before the Court during Frankfurtert's tenure on
the Bench., "Without legislative guidance," wrote Frankfurter,

"judges in deciding cases are necessarily thrown upon- their own re-
sources in ascertaihing ﬁbe public policy applicable to particular
smtuatlons,“go In this same oplnlon Frankfurter placed a limitation
on this 11cense for Jud1c1%l pollcyemaklng when he stated that the
judge's functiqn and responéibility became otherwise once the legis- '
lature has_formulatéd public policy, Courts are then no longer at

lafge° They must carry out the defined policy and disregard their

own determination of what the public good demandso"sl

L8, Bisco v. Inland Waterways Corporation, 349 U, S, 85, 98
(1955). |

"h9, Wilburn Boat Pompany ve Fireman's Fund Insuranco Conoany,

h8 U. S, 310 373 (19)5)a

50G United States v. Atlantic Mutual Insulance Company, 3L3
U, S. 236, 2LL (19527,

51, Ibid,, pe.zhse'
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' While Frankfurter believed the role 6f the Supremé Court
should be a limited one in the area of substantive policywmak;ngs‘his
5fiews on structnral or procedural, policy formulation are different.
‘ For branklurter, the prlmary role of the Sup”emn Court in the Qmerlcan ‘
_ polltlcal systom is the determlnatlon of procedural pollcy° ‘ThlS role
' grows out of the federal nature of Amerwcan aovernwent
Some mechanlsm for adjusting confllcts between the center and
.. the constituent units 1s indispensible to a federalism,
Such adjustme nts might be left to the federal legislature,
as in part and ineffectively they were under the Confedera-
. tion. But where the powers in a federalism between the cen-
ber and the circumference are distributed by a legal document,
certainly in any political socieby where the ideas of public
law derive from the common law, it is natural that conflict
regarding this distribution of power should become legal
issues to be resolved by a judicial and not a polltlcal trie
bunal,,52
The Supreme Court not only decides whether state goverhments
or the central government have constitubional authority to make .
fpolicy.inua substantive area, it must also determine, when there is
" conflict, which branch of the federal government has the rigﬁt to
mékeAa poiicy determination, When Congress and the President ciashed
Qver.ﬁhe nationalizing of the steel mills, the Court was calledrd§on
~ to medlate between its co-equals in the federal government, In his
concurring opinion Frankfurter argued that "the judiciary may, as
tbié'case proves, have to intervene in determining where authority

lies as between the democrabtic forces in our scheme of government,

But inldoing so we should be wary and humble. Such is the teacbing

52, Frankfufter, "Supreme Court{ United Staﬂes," pp. L7L-5.
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-of Lhe Court's role in the history of tne country "53 frank urter
xbelleved the Courn should be rostralned even when carrylng ou; what
he cons;dered to be its primary functlon in -the Amerlcanvpgllplcal
-gystem, formulatiﬁg structural policye ) |
B Ffaﬁkfﬁrter recognized that the Higﬁ Courf must‘ofﬁeﬁ becomé_r'
1nvolved in the modification OL substalblve public p071cvarzﬁqaifi~
cation of policy and 1ormulatiqn of policy are sometimes synonympué
actse‘ ﬁsually, however, there is a difference iﬁ degreé-betwéen |
tﬁéée two levels of policy-making., Médification invqlvéé judicial
éréation of some-part of a policy developed bj another governmenﬁél
-ihstitutiono Judicial formulation of policy involves ﬁﬁe makingcof
- the entire policy. |
Statutory construction in?blves the Court in tﬁé modification
of public policy Because ﬁcpnstfuiﬁg legislation, is nothing like a -
-mechanical endeavorooc, Becaﬁse of the infirmities of languagé,gnd_»'>‘
the limited écope of science in legislative drafﬁihg, inevitably
there enters into the'cénétruction of statutes the play of judic*él
judgment within the limits of the relevcnt leglslatwve materlalso"gh
In an earlier opinion Franxfurter had expanded upon his tneSlS that
statutory construction may lead to Jud101al pollcyfmakmge
This case affords a striking illustration of the task caét
upon when legislation is more ambiguous than the limits of

reasonable foresight in draftsmanship justify. It also
proves that when the legislative will is clouded,'what is

530 Youngstown Sheet, and Tube Comoahy Ve Saﬁyer 3h3 U, Seh
5795 597 (19527,

Slie Carponters' Union v. National Labor Relations Board

357 Uo S. 93, 100 (1958).
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called judicial construction has an inevitable element of
judicial creation. Construction must make a choice between
two meanings, equally sustainable as a matter of rational
vanaly31o, on cons;deratlonq not derived from a mere reading
.of the texb.- B

Frankfurter oxteu sooke of a sebond class of cases whlcn enm

' courage the Court to modify pollcy‘ These cases arise out of the
'.“bfoad undefined clauses of the ConSuitutidn,“Sé the Due Process

.vCiause and the Commerce Clause, .

_In finding the meaning for such phrases the Court reads not
. the Constitution but its own minds., The Couwrt is compelled
to put meaning into the Constitutlon; not to take it out.
In other words, the scope for 'interpretation! of the Cone
stitution is in this field relatively unrestricted, and the
- room for exercise of individua% notions of policy by the -

Justices correspondingly wide, ' o

' Frankfufter thought the Supreme'Court should not take fuvll advantage

of ﬁhis»opportunity to modify policy. Only whén the Court has no
alternative should it engage in such policy-making, and when it does,
the justices should feel themselves bound by the historical ihtern

pretations and the legal precedents surrounding these constitutional

phrases., "BEven within thelr area of choice the courts are not at
1argeo They are conflned by the naturm and scope of the judicial

,functlon in 1ts particular exercise in the Lleld of interpretation,

They are under the Qonstraints imposed by the judicial function in

our democratic socieﬁyg"ss

55. Andres v. United States, 333 U, S, 7L0, 752-3 (19L8).

56, Felix Frankfurter, "The United States Supreme Court
Molding the Constitution," Current History XXXII (May, 1930), 237.

57. Ibid,

58, Frankfurter, "The Readlns of Statute“ " p, 53,
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When the Supreme Court agrees to examine the consbitution-

ality of legislative or executive acts, the justices of the Court -

-assume responsibility for deciding whether a public policy formulated

‘and appfovéd by the eleéted_representatives of state or pation shou;d
be raﬁified‘or nﬁllif_i_edo vFof Frahkfurter such a decision is an ime
porbant one, He recognizéd}that there is a Fgﬁlf of difference
betueen sustaiﬁing and huilifyihg iegislationo"59 At tﬁe héart of

Frankfurter's theory of judicial self-restraint is the notion that

the Supfeme Court should avoid nullifying legislation, executive acts

and state or lower federal court ruling whenever possible. Only when

a governmental act would be considered unconstitutional without doubt

“by a reasohable-man did Frankfurter think the Court should nullify ifc

“The function of the courts, when legislation is challenged," wrote

‘Justice Frankfurter, "is merely to make sure that the legislature has

-exercised an allowablé judgment "60 Only if a governmental institu-

tion has exceeded its consbltutLonal authorlty to maPe pollcy, or has
formulat d a pollcy clearly impinging on tne constitutional rlents
and freedoms of individuals should the Supreme Bench nullify the

policies of another institution. .

Conclusion
The role of the United States Supreme Court in the American

political system is a vital one, but it is also limited in scope,

59, American Federation of Labor v. Amerlcan Sash and Door
Company, 335 Us S. 538, 555 (19h9>

60, Tbld

.-

o
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The chief function of the Shpreme Coufﬁ,is ﬁé forﬁulaﬁé énd ﬁodify B
_procédufal policy: to adjuét'”fhe rel;ﬁionship of the individual to
-the separéte'sﬁates, of'the_individual to fhe United Stgtes, §f the
forty»eight states to one another, of tbé states to the ﬁnion‘apdi
the three departments of governmenf to one_anéthera”él Substantivé
policy»formdlation should be avoided, The nullificéﬁion of policies
formulated by 6thér‘ institutions s’dou.ld be avoided except '_whén such
policies clearly deny an individual, a group, or a governménﬁ_instis
tution its constitutional rights., | | | |

.Felix.Frankfurter's reasons for adVOcéting suohra'limited-

policynmaking role fof the Supreme Couri represent thé second éspect |
‘Qf hiébtheoronf Jjudicial selfurestréinte Theée reasons will be

examined in the following chapter,

61. Frankfufter,‘"Supreme Court, United States," p. L7k,




CHAPTER 3
DEFENSE OF A LIMITED ROLE

Why should the policyumaking role of the Uhited States Supreme
:Court be a limited one? The ansWer'tb his questlon makes up the
éeéond part of Feiix Frankfurtef}s ﬁheory of judicial selféreétrainta
:Tn “this caapuer Frank*urter'° ratlonale oehwna JuoLcwal selfufosbraunt
'willibe,examined in terms of three-broad arguments: (1) The powers
:and 11m1tatlons of the Sup*eme Court demand that Lhe High Bencb in
;rder‘to remain strong must restrain itself from formulating substan-
tive policy and from negating "uﬁwise“ substantive policies formulated
- by other governmental 1nst1tutlods' (2 The nature of the JUdlCWal
prooosses makes the Svpreme Court unsuited for the formu1atlon of sub-
‘stantive policy; and (3) The Supreme Court, as an oligarchic institu;
tion, Will undermine democratic government in America if a majority

~of Supreme Court justices assume an activist role,

Supreme Courb: POVers and Limitations

Felix Frankfurter;s theory of ju&icial self-restraint is in
part‘é response to the_unique‘position of the United States Supreme
Court in the American political systeme The High Court can either be
,rpowerful‘or weak depending upon the extent;tb which 1ts avbhority is
limited by internal and external restraints, Tge internal restraints

derive from the Justlces judicial and political ph losophies and are

L3
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s&noﬁ&hdus.wifh'judicial selfarestrainﬁ .in this section the eowers
;of Lhe Court der1v1ng from conSULtut10ﬁal and st atﬁtory law aﬁd from
b,legal traowolons Vlllrbe outlined, to be followed by an eXleHBLlOn

cof the extevnal checks on the power of the Supreme Court

Powers of the United Statesysupreme Coﬁrt

| The constitutional povers of the ﬁnited Stafes Suereme Court'
rare'enumerated in Article III of the Constitutienor "The judicial
power:of the United States, shall Ee vesﬁed_in one.eupreme'Court, and
rin sech inferior Courts as the Congress.may from time to time ordain |
' aﬁd eetablish°"1 Only the Supreme Court was establlsbed by name in
,ghe Cehstitutiono The Supreme Courb hons much of its power as a con- -
eequence:of being the hlghest court, “the final court of appeals in
the United States. In most cases a'Geeisioniby tﬁe Supreme éourt has
finality as it is a "jﬁdioiel actioe hot‘subject to subsequent
re§isory executive or legislative acfieno”2 |

The federal courts are given,some_independence from the iegism

labive and executive branches and from the shdrt~tefm whims of public
opinion by the constitutional prov181on decreeing that "Judges both
of the euoreme and 1nferlor Courts, sna11 hold tnelr Offices durlng
egood Benav1eur, and ‘shall, at stated Times receive for their Serv1ces,

a Compensation, which shall not be diminished during their Continuance

<

l. U, S., Constitution, Art, ITI, sec. 1,

2, Joint Anti-Fascist Refugee Committes v. McGrath, 341 U. S,
123, 155 (19 510 »
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sin foice;hB-vThese provisions give the Court greater poﬁer tgan it
woulé othergisa have to decide unpopular cases without fear of exter-
nal resﬁraiht;

The areaslln which the Court has. authorltj to settle publlc
and prjvate problems are loosely outllned in the Corvstl‘oublon°

The judicial Power shall extend to all Case55 in Law and
“Equity, arising under this Constitution, the Laws of the
United States, and Treaties made, or which shall be made,
under their authority; to all Cases affecting Ambassadors,
other public Ministers and Cons uls; to all Cases of admiralty
and maritime Jurisdiction;.to Controverules to which the
United States shall be a Paruy, to controversies between two
or more States; between a State and Citizens of another State;
between Clthens of different States; between Citizens of the
same State claiming Lands under Grants of different States
and between a State, or the Ciltizens thereof, and. forelgn
States, Cltﬂzens or Subjects, L

The Constitution divides this jurisdiction of the Court into two cate-
gories, original and appellate0

In 21l Cases affectlng AmbaSSaaors, other public ﬁlnlsters

and Consuls, and in those in which a State shall be Party,

the supreéme Court shall have original burlsdlctlonO In all

the other Cases before mentioned, the supreme Court shall

. have appellate Jurisdiction, bot n as to Law and Fact, with
such Exceptions, and under such Regulations as the Congress
shall make, ' ' '
The powérs of the Court establiéhed in the Constitution are

Vague. Becavse the Constltutﬂon gives to the 1a*~mak1ng brancnes of
the feoerdl government the power to determine the Court's apoellate

Jjurisdiction, size, membership'and salaries one must look to statutory

law for a better understanding of the Court's powers,

'3, U, S., Constitution, Art, III, sec. I,
L, Ibid., sec. 2.

"5, Ibid,

s
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~ Frankfurter viewed the size of the Court as aISignificant
-factor in determining the powér of the Court in the American political
.system, One of the first Cpngressibnal acts was to provide for a
SupremelCourt made up of a chief justice and five assistant j&éticeso 7
As ﬁhe case léad_of the Court increased, the size of the High Bench
has grown, - The Supreme~Couft
'.eewas,iﬁcreased to seven in 1807 and to nine in 1837, Sub-
Jject to short fluctuations from a tribunal of ten to one of
seven bebween the years 1863 to 1869, this has remained the
size of the court., There is no magic in the number nine,
but there are limits to effective judicial action, Delib-
eration by the court is the very foundation of sound adjudi-
cation, as is also a lively sense of responsibility by every
member of the court for its collective judgment., Experience
is conclusive that to enlarge the size of the Supreme Court
would be self-de featlngoé
' Congress bas‘passed Several,laws affectiﬁg the appellate
“Jjurisdiction of ﬂhe Supreme Court, The most 1mportant of tbeae was
the Judlczal Act of 1925 thch established writs of certlorarlo Under '.
a writ of certiorari the Supreme Court has the autbofity to decide
whether or not to review a case appealed from a state or lower federal
cour’oe At the same time that it expanded the Court!s discretionarj
Jurlsdlctlon, Congress limited the types of cases whwch can come to
the Court on appeal, cases which the Court Lecnnlcally cannot refuse
o .
to review, Frankfurter favored expansion of the Court's dlscretlonary
Ajurisdictiono He belleved the Court can be stronger when the Justlces

are able to oboosc those issues for determination which are best

suited for judiclal decision-making,

6. Felix Frankfurter, "Supreme Court, United Statés," Encyclo-
paedia of the Social Sciences, XV (193L); L78. ‘ T
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'Judicial review is the most important power of the Supfeme
:Cpuft, important in fé?msAof the influencé,it gives,the Céurt'in ‘the
1Aﬁericaﬁ,politicél.systeme  Judicial review, the power,to:find state.
<and federal laws,.administfaﬁivé.acts,‘and‘judicial-rulings_unconséi“
tgtibna15 has neither éxplicit conStitutional,vnor statuiory bases,
‘iﬁstead, it has the authority ofrtraditiono Many words have been
wfitten attempting to proﬁe that the Fbunding Fétbers did, or did
.not, intend for the Supreme Court to have this pbwere No conclusive
.éfgumént can bé made for githef side lérgely becau;e the Foﬁnding
:Fathers'were themselves divided on this point, Regardless of the

origins of judicial review, whether with the colonial governments or

. with Chief Justice Marshall in Marbury v. Madison (1 Cr-137, 1803)

this power has become accapted as a_iegitimate‘role for the Court by
méét Ameficans, Felix Frahkfurter included,

'When_the Supreme ?ench agrees to decide the con$ﬁitutiona1ity‘
'ofﬁéfgovernﬁént act it assuﬁes the burden of debiding Whetﬁér the
i,policy formulated by a stateror federal institution'shall be nulli-
fied or ratified, .Judicialrreview'gives the Court the final authority

“to determine how public problems will be resolved in the United States.

External Limitations

While Frankfurter recognized that the Constitution, statutory
“laws and tradition have given the Supreme Court "stupendous powers,"7

he was aware that there are limitations on these powers of the Court,

q
-

7. Tbide, po L7h.
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In this éeétion the exterﬁal limitations of the Céurtbﬁill be éxam;‘
ined.

-The s?Stem of checks and balances 1ncorporaned into the Cone.
stitution gives CongressAand the executnve brdnch of the federal
gbvernmeno centrol over the 81ze Nembmrunlp, gopellate Jurlsdlctlon,.
salaries and executlon of the rullng% of the justices of the Supreme
,Courto franbfuruev Pnew that throughouu the Court's hlsuory there
have been'occésions when Congress or the President have attempted to
cﬁeck‘the pewer of the Supreme Cour‘ﬁo

‘The president, and members of the'Jﬁsﬁice Departmen%, parn
ticvlarly the deputy attorney g aneral have 1ﬂfluann° over the Court
Yhrough tﬁe power to nominate justicesg "The chances»aré about one -
outb of fiverﬁhatra:pfeSideﬁt wili make one appéintment to the Court
in less ﬁhan a Year, betﬁer thah one out of two that he will make one
within two years, and three out of four uhat he will meke one within
-three y’earse"8 This means thgt a presildent faced with closely divided
Bench at fhé,begihning of a term can eipect to Change the balance of
an unfavorable éench by the end of his first term. The'president and
the fedéral bﬁreaucrécy have conétitutional gnd statutory authority
fo execute the laﬁ; The executive branch can limit the Courtﬁs'power
by refusing to execqte the rulings of the Court,

| Gongress»hasiéeveral important'means of restraining the powers

of the Supreme Court, Congress, JWth the. Pvesi ent's approval, can

N

8, Robert A. Dahl, "Decision-Making in a Democracy," Judlclal
Review and the Supreme Couru, Leonard W. Levy (ed.), Harper Torch-
books (New York: Harper and Row, Publishers, 1967), p. 112,
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change the size of the Couwrb. In 186h the Supreme Bench was increased

~ from nine to teﬂ in ordar to limit Lhe power, of the state s rlghtlsts

on the Courto In 1937 Pr951dent Rooseveit Lalled in his attempt to

~increase the size of ube Court from nine to fifteen to create a

~majority favorable to New Deal legislation,

‘The United States Senate has a cﬁeck on the.membership of the
Court as a resu“t of the constltutlonal requlrement that presidential
appovntments be made "with the adv1ce and consont of the Sonabe ng
Frankluruer reullzed Lhat the Senaue could use thls poqmr to limit an

act1v1sb Court whose pollcy»maklng angered Congressn "Senate opposi-

. tion to nominations for the Supreme Bench is no novelty‘in American

history‘" wrote Fran kfurber Jn 19300 “Selcom, 1ndeed, have nomlnaw'

tions for the Court been ooposed on the score of paruonal disgualifi-

- cation, Funoamen tally, the objections have been political, They have -

concerned the general outlook of nominees upon the public issues that

'iﬁ‘different periods of the cpuntry’s-history were likely'to come

before the C uouruﬁ“lo The refusal of the Senate to approve the nomlw

nation of Abe'Fortas as Chief Jgstice in 1968'is the most recent

example of this form of Congressional limitation on the Court as a

policy-making institubion,
- Congress also has the constitutional power to remove members

of the Court, The House of Representatives can impeach members of

9. U, S, Constitution, Art. III, sec, 2.

10, Felix Frankfurter, "The United States Supreme Court :
Molding the Const1 tution," Current, History XXXII (May, 1030), PP 2356,
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'ﬁhé Bench, and the Senate can try them., . Congresé tried to restrain
‘the FederalLSU Justices on the Court by 1mp°acn1ng Justice Chaseo
The fallure of tne Senate to Llnd him gullty set a precedent which
ﬁaé thought to have weakened the ef Iectlveness of 1mpeachment as a
judlcial restrainto Tn 1969 threat of 1mpeachwent coupled Nltn nega-
tive popular o?inion led to the retirgment of Justiqe Abe Fortas,
This successful use of the threat of limitation may have suoceeded'
because judicial impropriety, as well'aé differences in polifical and
judicial phiiosophieé, was involveds

Congressional control over the salaries of justices has ndt
-been used to limit the Court, although tne possibility of such re-
‘ stralnt may serve to limit the CourLo FrankLurter Wwas aware that
_Congress has SUCC@SSLUlly llmited_the power df the Court through use
of its.power £o determine:the Supreme.Court's aépellate jurisdiction,

"In 1868 Congress repealéd legislation which had given the Court

jurisdiction over Ex Parte McCardle ( 7 wa110506 1869) because Con-
gréss disapproved of tﬁe justiées’ views on reconstruction,
Frankfurter recognized Constitutional aﬁsndment as another
form of external restraint'whichAmay'be initiatedAby Cohgress, the
Présideﬁﬁ, or by state governn;entso Iﬁis‘form of extérnal.restraiﬁt
waS‘used in 1798 - the'Elévénth Ameridment barredrsuits agaiﬁst a
state by individuals without the state's consent, Tbe Sixteenth
Amendmeﬁt empowering the federal gqvernment‘to levy inéome taxeé_is
* a second exaﬁble of this type of external restraint upon the»Supreme

Couwrt.
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Popular ooinioh represgnts anothefjéogrce of external re- .
-SUrannt on the Supreme Court. fn geﬁérél; ﬁhis résﬂréintAis effegtivé
”onlv when 1t aucceeds in mobilizing féaéféi or'state institutions to
take actlon‘agalnst the Court, The refuéal for over a decade of Prince
Edward'Counfy, Virginia %b'abiée by‘ﬁhe Sﬁpfeme Céurt%s fuiing in

Brown v. Board of Education (347 U, Suxh83?'195h) is an examplé of

succeésfu] Tocal limitation of nhe power of the Court, as is the oéen
flouting by nurerous public schools of ‘the Supreme Court's rulings
,fofbidding prayers in ﬁ&bii¢ séhopls@

| - "Whenever Supreme Court decisiéns‘have-especiallyvoffended
S§mé deep'populaf sentiment,‘movéments héVevbecome rife ‘o curb the
: court's,powere"ll This response to judicial activism led Felix Frank-

. furtér to plead for judicial self-restraint, In Baker v. Carr he

wrote:

Disregard of inherent limits in the effective exercise of the
Courtts 'judiclal Power'...may well impair the Court's posi-~
tion as the ultimate organ of !the supreme Law of the Land!
~ in that vast range of legal problems, often strongly entangled
in popular feeling, on which this Court must pronounce. The
Court's authority -- possessed of neither the purse nor the
.sword -~ ultimately_ rests on sustained publlc conf 1dnnce in
:its moral sanction, : oo

~Although Frankfurter realized,that judicial activism had only
Aoccaéionally resulted in external limitatioh of the Codrt,lhe knew
~that- the bossibility of such‘restraint exisﬁsc He understood that

"sustalned puollc con¢1dence" is a fragile support for authovltvo

11, Frankfurter, "Supreme Court, United. States," p., L480.

12, Baker v. Carr, 369 U, S. 186, 267 (1962).
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American political system, that of procedural policy-making.

5

Frankfurter feared that judicial activism would lead to a weakened

.Court which would be unable to Fulfill its primary function in the

It was also because of his profound respéct for law that

Fréﬁkfufter advocated a limited poiicywmaking role for the Supreme
_Courtgv Judicial asctivism might -lead to populaf disrespect for tﬁe
Court and for law itself. ”Broadly speaking, the chief reliance of

law in 2 dovocracy is the habit of popular respect for 1awo Especi-

allj true is it that law is promulgated by the SLDrene Court ulti-
mately depends upon the conleence of the people in the Supremevcourﬁ

as an institution;"13

. .The Nature of the Judicial Pro¢esses
Felix Ffankfurter’s'second reason for believing the United
States Supreme Court should perform a limited policy»making'fole is

that the Judicial processes are inadequate for the iask of formulating

svbstantive public policy. In one of his more important articles on

the judicial function Frankfurter summarized his reasons for believing
the judicial processes make the .Court unsuited for substentive policy .
formulation,

Moreover, settlement of complicated public issues, particu-
Jdarly on the basis of constitutional provisions conveying in-
-determinant standards, is subject to the inherent limitations
and contingencies of the judicial process, For constitu-
tional adjudications involve adjustment of vast and incommen-
surable public interests through episodic instances, upon

136 Felix Frankfurter, "The Judicial Process and the Supreme
Court," Of Law and Men, Philip Elman (ed,), (Hamden, Connecticut:

"Archon Books, 1956), p. 31.
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-fik-evidence and information limited by .the narrow rules of

“litigation, shaped and intellectually influenced by the

fortuitous choice of particular counsel.ll
The Constitution limits "the power of the Supreme Court to the

disposition of 'cases' and 'controversies,'™ to issues which "come
before the court...not directly as matters of politics or policy or
in the form of principles and abstractions., The court can only deal
ulS
[

with concrete litigation When formulating a policy, members of

-the'legislative'and execubive branches are freé‘to,shape a policy _—
t§ add, subtract, or combine. ' The Sﬁprems Cpurt is not free to do
this. Supreme Courd justiceS'ﬁust rule Cnlyron the legal issues épm
-pealed_from below. - The non»judicial brénchés also have nore influehcé
over the timing of their policy;making:i Congress or a'staﬁe legisla~
' ture may take twenty years to.debate and shape é policy such as
- Medicare before the~fina1_policyibecomes law., The Court must wait for
“a legal iﬁjgfy to occur, for thexcoﬁflict'to be tried in the lower
,coprts, and finally, for the problen fo be appeéléd Yo the High Court,
Thé Court'must'then decide within a shért period of time whether it
should heaf tﬁe case, If tﬁé Court deniés a writ of certiorari it
must forégo deciding the ;ssue,'perhaps.forever,

’Judicial decisionfmaking is réstriéted by the tradition of

stare decisis. Even activist justices feel bound to demonstrate con-

tinuity between their decisions and previous rulings of the Court,

o

1L, Felix Frankfurter, "John Marshall and the Judicial

Function," Ibid., p. 2L,

15, Frankfurﬁer, USupreme Court, United States," p. L75.
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‘Legislators and memﬁers'of sn_ekecoiivssbrsnoﬁ do not feel compelled
40 avoidian_agpearance of'formulating_ofiginal solutions to public
problems,

Frankfurter thoughtlfhe Suprems Coort is also limitsd in its
capscity to create policy by its-functionras é_legai.ihstitotiono
The Supreme Court's main functioo is to séttle guestions of-law not
guestions -of fact,  While Frankfufter'consideredthe examination of

the social and hisﬁorioal roots of a problem to be an essential in-

gredient of judicialwdécisionmﬁaking, he believeo the Court should
look at fhesevnonmlegél factors only:to "makeVSuré ﬁhst'the legisla-
ture Zgr executbive, or'loﬁe;;oouf§7lhas eksfcised.an aliowable
"_,judgmen’oo"l6 | |
r While Franﬁfuriér'bélieved fhe Supreme Court should perfofm
a limited pollcvnmaklng role becausD tbe Judlcwal processes are not
sulted for substantive pollcy»raklng, this was not his most 1mporbanu
érgument, His most impassionso argument against an activist role for

the Court derives from his deep belief in democracy.

N

Suprene Court: &n Oligarchic Institution

Felix Frankfurter believed the~Uniﬁed'States Supreme Court to
‘be an oligarchic institution, Lhe Supreﬂe Court he belleved under-
mines American dnmooracy‘wqen Jt assumes th respons i illty for

formulating ‘and nulllfyln& substanulve puo Lic pOL;ng ""In the day-to-

day workings of our démocracy it is vital that the power of the

16. American Federation of Labor v. American Sash and Door

Co., 335 U. S, 538, 555 (19L9).




non»democratvc organ OL our Governwent be exercised with rlgonous

self-restraint ,”17

1f democracy is to survive and grow.
Frankfurter considered the Court to be oligarchic because it

is not responsible to the American people,

Judges appointed for life whose decisions run counter to pre-

valling opinion cannot be voted oubl of office and supplanted

by men of views more consonant with it. They are even

further removed from democratic pressures by the fact that

their dellberations are in secret and remain beyond dis-

closure either by periodic reports or by such a modern

device for securln& respons:olety to the electoraue as the
'press conference,

_ Fpankfurﬁer went so far as to argue that'"if the funétioﬁ'bf this
Cqurt is td Be substaﬁtially those that underlie 1egislation, then
indeed ju Jges should not have 1life tenure and theJ sﬁould be made
_direqtly responsible to the electoratee"l?

Some political scientists have expressed the vieﬁ that "the
elaborate"democratic'lrationalizations of tﬁe Court's defeﬁdefs and
tﬁe hostility of its 'democratic’rcritics are 1argeiy irrele?ant, for
"the lawmeking majorities genéfally have had their wayo”zo .Frankfurtér
reje@ted this view, He‘believed judiciai activists had éighificantly
frﬁsﬁrétédAdémoqraéy in America?, MAs histofy‘amply proves; the

judiciary is prone to misconceive -the public good by confounding

private notlons with constitutional requirements, and such

[oR

A7, Ibi

L4

18, Ibid., p. 556.

19, West Virginis Board of ‘Education Ve Barnette, 319 U, S,
62L 652 (19L3),

20, Dahl, Decision-Making in a Democracy," p. 119.
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misconceptions are not subject to legislative displacerent by the will
of the people except at too slow a pace,“zl

Frankfurter not only accepted the fact that the Court is not
démocraﬁip; that it is not responsible to the American people, he
bélieved that the Cohrt should not attempf to be representative.

- And so, in the end, it is rlﬂnn that the Court should be
indifferent to public temper and popular wishes. Nr,
Dooley's 'th' Supreme Court follows th! illiction returns’
expressed the wit of cynicism, not the demand of principle,

A court which yields to the popular will thereby licenses
itself to practice despotism, for there can be no assurance
“that it will not o ‘another occasion 1rdu1ge its own will,22
The Supreme Court, an Qligarchic institution, can insure democratic
government. in Awerlca, Frankfurber believed, not by attempting to
: discover'and obey'shortmterm popular desires, but by limiting the
Court's pOILCJmmaklng role cble ly to tne forﬁulatlon of structural

policy.

Felix Frankfurter considered experimentation to be essential
for democratic government in America.

For government means experimentation., To be sure, consti-
tutional limitations confine the area of experiment., 3But
these limitations are not self-defining and were intended
to permit government. Opportunity must be allowed for vin-
dicating reasonable belief by experience. The very notion

of our federalism calls for the free play of local diversity
in dealing with local problema°23

21l. American Federation of Labor v. American Sash and Door

Co., 335 U. S, 538, 556 (19L9).

22, TIbid., p. 557.

23, Felix Frankfurter; The Public and Its Government'(New
Haven: Yale University Press, 1930), p. L9.
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Because Frankfurter valued experimentation in the solution of public
problems, he believed the Supreme Court should refrain from nullifying
policies formulated by democratic institutions more closely tied to
- public problems, "The frustration of popular government, moreover,
is not confined to the specific law struck down;rits backwash drowns
unnumbered projects that might otherwise be put tO'iriéls"zh
Judicial nullification of government policy also debilitates
democracy for it undermines the essence of democracy -- the will of
government institutions and of the American people to devise wise
solutions to social and political problems,
Even where the social undesirability of a law may be convinc-
ingly urged, invalidation of the law by a court debilitates
popular government, Most laws dealing with economic and
social problems are matters of trial and error, That which N
before trial appears to be demonstrably bad may belie pro-
phecy in actual operation. It may not prove good, but it may
. prove innocuous., Bub even if a law is found wanting on
trial it is better that its defects should be demonstrated
and removed than that the law should be aborted by judicial
fiat, Such an assertion of judicial power deflects respon-
sibility from thosé on whom in g democratic soclety it
vltimately rests - the peopleez
Although Frankfurter viewed judicial review and judicial
policy-making as undemocratic, he did not argue that these functions
be prohibited the High Court. Instead, he saw in the undemocratic
characteristics of the Court a necessity for judicial self-restraint,
The reason why from the beginning even the narrow judicial

authority to nullify legislation has been viewed with a
Jealous eye is that it serves to prevent the full play of

2, American Federation of Labor v, American Sash and Door

Coe, 335 U, S, 538, 556 (19L9).

25, Ibid,, p. 553.




58
the democratic process. The fact that it may be an undemo-
_cratic aspect of our system does not call for its rejection
or disuse, But it is the best of reasons, as the Court has 6
frequently recognized, for the greatest caubtion in its use.

The United States Supreme Court can best retain its power to
make the vitel procedural policies which are suited for judicial
decision-making and thereby strengthen instead of weaken democracy
in America through adherence to an attitude of judicial humility and
use of the techniques of judicial self-restraint, These two aspects

of Felix Frankfurter's theory of judicial self-limitation will be

exam}ﬁéd in the‘following chapter,

26,: West Virginia Board of Education v, Barnetté, 319 U. S,

62l, 650 (19437, —




CHAPTER U
TECHNIQUES OF JUDIGIAL SELF-RESTRAINT

.Many Dolltlcai 301entlébs consider tné docbrlne of Judwclal
oelfmrestralnt to be 01ther a body o; fules for Jud1c1al dec131on«
makmng or a gudlclal atbloude tOﬂaTGS the role of the “udL01aryﬁ
Felix rrankluruer's tneory of selimrestralnt is broader, for judicial
 humility and the judicial tacbnlquas or rules of selfm res uralnt to-
'geuher make up only the flnal element in qrankfurter‘s tﬁeory -- the
prescriptiﬁe element, This prescfimtive aspect is the Draétical
aspect settlrg forth the methods for achieving ‘the 11v1ted Dollcya
‘making goals called for in uhe fir pa“t of his tneory@ This cnaotnr

will begin with an analysis of dlClal humility to be followed by a

Ll

study of the technigues of judicial self»restraint,

Judicial Humility

Juolclal humlllty is the key to judicial self—rest aint, for
without it tbere can beino conscilous ppllcy of self-limitation. YThe
effectivéness‘of the Court's Qork,ﬁrFfankfurter believed, "does not
derive from any language of ﬁhe Consﬁiﬁuﬁion or the compulsions of

logic or the mechanical contrivences of its organization. It depends -
g D

upon the self-denying ordinances of the Justices.!l Frankfurter's

1. Felix Frankfurter, "The Court and Statesmanship," Law and
Politics, Archibald MacLeish and E. F, Prichard (eds,) (New York:
Harcouro, Brace and Co., 1939), p.. 3h.
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7notion of this judicial.huﬁility_grew out of his beliefs about the
'nature of maﬁe' |
Fellx Frankfu ter beiieved men to be rational, He:evén ad-

ﬁitted‘to being "a romantic believer in reason,"? Buf‘at ihe same
tlme he recoanwzed that men are 1n11uenoed by their urcon301ous 01ases{
iﬂe knew "ho slender a reed 1s}reésqn e QOW'recent its emergence in
man, how powerful the counﬁervéiiing instincts .and passibns, how
treacherous the whole rational proéesso"3 Because he knéw the "enor-
moﬁs role which- the ﬁhc;nscioué piays in Qrdinary 1ife”h.Frankfurter
_consistenﬁly warned that a judge's unconscious bias cah;undermine‘his
capaéity';s a»judgee
v Cognizént of the nqnmréﬁional aspect éf mah’s'naturé, Frank-
‘furter'advbéated-that Suofeme Céurt Jjustices approach thelr law-making
tasks "in a spirit OL,numllltye”S ”Hum111ty in this context means an
“alert qelfmscrutwny so as to av01d infusing one%SmereTw private
notions” into the lawo6

Like other mortals Judges though“unaware, may'ﬁe'in-the

grip of D%epousea51ons, Tbe'cnly'way to relax such a grip,
the only way to avoid finding in the Constitution the

2, Harlan B, Phillips, Felix Frenkfurter Remvnlsces (Kew
York: Reynal and Co., 1960) p. 139,

3. Felix Frcnkfurter The Permanence of Jef erson W Of Law
and Men, Philip Elman (ed.) (hamaen, Connecticub: Archon Books

1956), pe 235

: b, Felix “ran?furuer, Mr., Justice Holmes and the Supreme
Court (Wew York: Atheneum, 1965, Originally published Camorboge
Massachusetts: Harvard University DTess, 1938), p. She

5. Swueezy v. New Hampshire, 354 U, S, 23L, 267 (1957).
' 6” Haley v. Ohio, 332 U. S, 596, 602 (19L8), |
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personal bias one has placed in it is to explore the in-
fluences which have shaped one's Unanalysoo views in order
to 1aj bare Drepossesuﬁonuo

Frankfurter adhered to the psydholégical notion that while men

are unable to eradicate the unconscious part of their mind, they may
still act on a rational basis if they use their rational powers to

‘become aware of their biases, On retiring from the Supreme Court

Frankfurter reminded his brothers on the bench that if justioes prac-

n8 5

tice M"rigorous self-scrutiny"™ it will lead them to intellectval dis-

interestedngss,‘the freeing of "their purposés from the conérol of
their'unformulated wishes andliﬁoressionso"9 While he rejected the
"eynical bellefesothao lt is at besﬁ a Qelfmoejhalon for judges to
“prOTess-uo pursue dlulnterestedness w10 pe recognlzﬁd thct a Suoreme

_ Court Justice does not change his oharacter when he is appointed to

t

the High Court,

He brings his whole experience, his training, his outlook,
his social, intellectual, and moral environment with him
when he takes a seat on the supremé bench. Bubt a judge
worth his salt is in the grip of his function.... To
assume that a lawyer who becomes a judge takes on the bench
merely his views on social and economic guestions leaves
out of account his rooted notions regarding the scope and
limits of a judge's authority.ll

7. TIbid.

'8, "U. S., Supreme Court, Supreme Court Reports, Vol, CCCLXXI,
PPe 1x-X,

. 9 Felix Frankfurter, "The Judicial Process and the Supreme
Court," Of Law and Men, p. L0 S
. ’ o) ’ o °

10. - Ibid,

11, Ibid, pp. 4O-1,
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Frankfufter édmitﬁéa intellectual'disintereétédnéss is not
»always possible. Butb, "wherelﬁbere;is ground for believiﬁg that such
-unconscilous feélings may operaté in the ultimate judgment,,;judges
recuse ﬁhemselvesq_ They do not sit in judgmente”lz Thus, through_
"rigofous‘selfmsgrutiny“ a jusﬂice can avoid imposing hié unconscioﬁs;
Qriconscious, biases upon the 1éw'evén whén he is iﬁoapaﬁle of intel-
lectual disinterestednesso -This»isvthe essence of judicial humility,
Judiqial_huﬁility is closgly related to judicial statesman- |
ship in Frankfurber's judicial'phiiosbphyo Judicial statesmanship
isvﬁthe capacity to transcend 6ne%50ﬁﬁ limitations, the‘imagination
to see sbciety as a wﬁolaa"IB "Because? iﬁéxtrioably; thé Supreme
'Céurt:;s‘also an organ of statesmanship and the most powerful organ,’
it must have a seasoned ﬁnderstanding of affairs, the imagination to
see the:orgaﬁic relétidns of socieﬁy, aboverall thé humility not ﬁb
-set up its own judgment against the consclouvs efforts of those Qhose
primary duty is to governo"lh
.'A gfeat.Supreme Court justice, Frankfurﬁer believed, is also
a great statesman; | | |
‘Not by chance have the most influential Chief Justices been

drawn from the world of affairs.... The accents of states-
men are the recurring motif of Supreme Court opinions,

12, Public Utilities Commission of the District of Coluﬁbia
v. Pollak, 343 U. 5. 51, L66 (1952). N

| 13, Felix Frankfurter and James M. Landis, The Business of
the Supreme Court (New York: The Macmillan Co., 1927), pe 317.

1he PFelix Frankfurter, "Social Issues Before the Supreme
Court," Law and Politics, pp. 52=3,
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From the beginning, tne Court had to resolve what were
~essentlally political issues - the proper accomodation be-
- tween the states and the central government, These
. political problems will persist as long as our federalism
"-endures- and the Supreme Court will remain the ultimate
arbitrator between Nation and States. Now the still more
subtle conflicts of economic forces also presses for an=-
‘swers from the nine justices in Washington., To wisdom in
political judgment, talent for indusirial .statesmanship
-must be joined., No graver responsibilities ever confronted
a Jjudicial tribunal; no more sodranné equipment was ever
,extracteo from JudgesolS

I% is in part because of the Courf’s crucial pdlitical role that
Ffankfurter’believedwjggicial humility to be esséniialn It is also:
1moortant if thé Court wishes to avéid aiiehéting the Dolitiéal-
,b'branches 0¢.government@ With J&dlClaL ﬂumllluv a Jjustice W1L1 be a

restraintist; e uhout it he WLll be a gudlcwal aCblVlSEs

Techniques of Judicial Self-restraint

‘A Supreme Court jgstice who practices judicial humility has

~a number of techniques of judicisl depisionmmaking ab his disposal
There is liftle'égreement amoné stu@eﬁts of theVCoﬁr% rega?ding these
teéhniques} each scholar lists different techniques., Felix Frankfur-
Ler also was anblguous about the tﬂchnlquns of judicial soif~restra1nt,
,Mosc of his comments about the rules of selfmrestraint are‘tovbe

'fcund sCatﬁgred throughout his Coqrt_épiﬁiéﬁéo In no article or
opinibn did he describe all the technigues of self—fes’crainta Iﬁ this

nt discussed by Frankfurter

‘.J‘ :

section nine rules of judicial selpwrestra
will be examined, Because these tocﬁnaoues overlap and are somewhat

amblguous this llst can only be c0“81der°d tentative, These nine

15, Frankfurter and Landis, The Business of the Supreme
Court, p. 318, '
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techniques are (1) certiorari rule, (2) ease or controversy, (3)
finality, (L) standing, (5) political questions, (6) avoidance of
constitutional questions, (7) judicial inexpertise, (8) presumption -

rule, and (9) sbare decisis,

The Judiciary Act of 1925 pﬁovided'Supreme_Court"jﬁsticeé wiﬁh
an important'tool fér selfnrésﬁraint; writs of certiérariaf‘ﬁﬁlike‘ |
cases comingrto‘the Court Qg‘appe%lt“a review on a writ of:cérti rori

is nob a matter of right, but of sound judicial discfetiqn, and will
be granfgd only‘where there are special and important reas@ns there-
fof;"lé The reasons for accepting and refusing writs of cérti rari
are left to the High Court to detérmineg Only if four justices agree
/to:review a IOWef cpu$t-ruling‘is a writ grénteda Frankfurter tﬁoughﬁ
ﬂhét tﬁe'Coﬁrt should use the cérﬁiora?i‘rﬁle to exclude suits which
" he believed were only a burden on the justiceé‘limifed time. Into
tﬁis category Frankfurter placed torts cases arising out of the
- Federal Employers Liability Act, ﬁe believed that “such cases raise
insignifiéant ;nd-unimportant questionso;,from fﬁe point of vie% of .
- the Céurt‘s dutiesoﬁ17 He aléO'fanred use of the certiorari rule
to.resﬁrict or eliminate appeals comingito the Court on the basis of
diversity of jurisdicfiono Diversitykcéses_undermine the stgté courts

and, Frankfurter thought, weaken federalism,

16. "U, S. Supreme Court Rules, Rule 19: Consideration
Governing Review of Certiorari," Walter Murphy and C, Herman Pritchett,
Courts, Judges and Politics (New York: Random House, 1961), p. 57.

17. Ferguson v, Moore and McCormack Lines, 352 U. S, 521,
529 (1957)0 : ’ . ) . .
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The constitutional restriction of Supreme Court jurisdiction
to cases and controversies provides the justices with a useful tool,
By strict interpretation of this requirement judicial self-
restraintists can avoid ruling on an issue which they feel is unsuited .
for judicial determination, = "The Court very early in its history
refused to give merely advisory opinionso"la It will accept a writ
of certiorari only 1f there has been a legal injury to an individual
or a group of individuals., Moreover, there must be an actual conw
troversy between the two partiess

A case or controversy in the sense of litigation ripe and
right for constitutional adjudications by the Court implies
a real contest - an active clash of views, based upon an
adequate formulation of issues, as to bring a challenge to
that which Congress /a state legislature, an executive
agency, or_a lower cour§7 has enacted inescapably before

. the Court, o ‘ -

Self-restraintists also advocate strict obedience to the

judicial tradition of finality or ripeness., A suit is ripe when no

- further action oan.be téken by a court or agency'to'éettle a conflict,
Except when "government action is 'final! in ihe sense here involved
‘when at no future time will its impact oﬂ the petitioner becowme more
.conclusive,.definite or substantialg"QO,the Supreme Court should deny
a writ of certiorari, Frankfurter believed. _ |

Ripeness is a judicial canon which "represents a conception

of the role of the judiciary in a government premised upon a

» 18, Felix Frankfurter, "Supreme Court, United Stafes," Ency-
clopaedia of the Social Sciences, XV (193L), L76. T

19, United States v, CIO, 335, U. S, 106, 125 (19L8),

20, Joint Anti-Fascist Refugée Committee v. McGrath, 3L1 U, S,
123, 155 (19517 ' _
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_Separation of _powers, afrolé which precludes inﬁerfereﬁoe by courts
 Aw1tn legﬂslavlve and ex ecutlve functlons UhWCh have not yet proceeded
:éo far as to affect 1nd1v*aual 1nter83us adversely. 21 "Tn part, this
practlce reflects the tradition that coaLuu, having final power, can
exerclse it most wisély by restricting themselves to situations in
ﬁﬁiéh decision is necessary, "22'for "political harmony would not bé
"furuhered and the court's prosw.gre within its propef qpnere would be
1nov1tably 1moa1red”23 by‘early adgudlcaulono‘

The Supreme Court can limit lts 90110V~maf1ng role by refraine
ing from,rulwng in a suit where petltloners do_not have standing to
isue, Standing,; like case and controversy and ripeness, can be applied
. strictly or loosely, Selfwresﬂraintists are quickrto find that‘a'
petitioner lacks standing. The judicial canon of standingrrequires
"the litigant who would challenge‘of 1c#al action must clavm infringe-
‘ment of an int fest partlcular and pvrsonal to himse 1f, as distin-
guished from a cause of ‘dissatisfaction with tbe general frame and
vfunctioning.of goverﬁment;”zh This personal,intérestrﬁmust not Ee
wholly negligiblés.as that of a taxpayer of the Fedéral Government is

considered to be,"25

21, Communist Party of the United States v, Subversive
Activities Control Board, 367 U. S. 1, 72 (1961).

. 22, Joint Anti-Fascist Refugee Committee v. McGrath, 3L1
Ue So 123, 155 (1951). '

23, Frankfurter, "Supreme Court, United States," p. L76.

2. Baker v, Carr, 369 U, S, 186, 270 (1962).

25, Joint Anti-Fascist Refugee Committee v. McGrath, 3L1
U, S, 123, 151 (1951),
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?The pdliticai quesﬁions doctriné:is one of thé more ambiguous
'..énd controversial of the tecnnloues of 3ud1c1al self-re alnt, and
{beﬁce needs’ to be examined in some dedawla John Roche expressed the
ﬁiéw of the political questions doctrine held by many political
"scholars whén he wrote that "a juridical definition of the term is
impossiblé - for ab root the 1ogic‘that supporté—it is circular:
political ovestwons are matters not soluole bv the judicial prooeSS°-
matters not soluble by the JUdlC]&l process are pollulcal questlons 126
Justice Franklurter admitted that "to cla 851fy the various instances
.as '?oliiioal.questions' is rather a fofm of stating this conclusion
than re&ealing of anaiysis,"27 but he did.ﬁot view tﬁe political ques

v

tlonsiéoctrine_és a useless tautologicéi exerciseo The political
QQestions‘doctrine was for him a meaningful tool, and an inﬁegral
part of his theory of judiciel selfmrestréints

Frankfurter's statements about the political guestions doc-
Yrine have elicited criticism from political scienﬁistso Frankfurter
e**ued tn t the Cowrt must not decide ceftéin cases because it is not
a'political institution and that the “”ourt cught not to enter this
polwtwoal thicket, "28 Political sciéntists such as Laren Beﬁh, have

replled Dhat "any court with the power of judicial review 1s inevi-

tably political; the'only way to 'get outb of politics! is to abolish

26, dJohn P. ?ocne “Judlclal Self-Rest traint," American
Political Science Review, XLIX (Sepuevbor, L?;;) 768 :

27, Bsker v. Carr, 369 U, S, 186, 280-1, (196210

28, Colegrove v. Green, 328 U, S, 549, 556 (19L6).




-its power to declare acts of government‘unconstitutionala"29 In order
to understand Frankfurter's notion of the political questions doctrine

it is necéssafy'tdrascértain‘what he meant by "politicall andehether
he'viewed the Supfeme Courf as-a political institutiona

T ié din culc to determlne FrankLuTLer’s view of the Couw
aS’é politibal institution, Frankfurter's statements about the
political naﬁure'cf'the Supre é>Couft are on the éurfacé contradicﬁbrye
He warned his brothers on the Supreme Bench against entaang the
‘"polvblcal i cet, n307y et spoke of the "political aspects of the
'Sgpfeme Court compared with the functions of cbgfts generally,"31

The words "polvtwcs” and tpoliti cal? have many meanings,
They are abstract'terms without objective‘refereﬁts; Like all wOfds 
1aqking exﬁentional’meanings,.the meanings of these %wo wordu vary
from individualAto individuale The Supreme Cox,r+ can be COHSlGefeQ
-political by any.definitibn of "political® (1) if the issues decided
by the Court are political, (2) if the judicial decision-making pro-

)

cesses are political, and (3) if the consequences of the Supreme

Court!s decisions are DOllulC&l

"What do Je'mean by politics and the political? Popular

usage offers little help, for'Americans use the term in a variety of

ways, For some they refer merely to-the activity of political parties

29 Loren P, uhth Polltlcs, the Constwtuulon, and the
Supreme Court, (New lOPK“ Harper and Row, Publishers, /62), Ps - 152

30. Colegrove vo'Green, 328 U, S. 5L9, 556 (loho)

- 31, PFelix Frankfurter, "The Supreme Court and the Public,"
The Forum LXXIIT (June, 1930) p. 330.




69
.and their adherents, a meaning which political scientists prefer to
assign to the word partisan,"32 Political scientists! definitions of

. "political or "politics" range from Harold Lasswell's broad statement

-

that "the study of politics is the study of influence and thoiinfluenm'
tial,"33 and Vernon VanDyke's somewhgt narrower vxeu tbab "p07lthS‘
méy,be oefiﬁed as a sifuggle among actorsvpursuing conflicting desires
oﬁ public 3’.ssu.es,"3Llr to the~traditional institutionalist definition
which labels as "political" only the actions and structures of govern-
méhtal'institutions’and government‘roléted institutions, soch as .
lpolitical‘paroiese» Ahother class of definitions isAbased’onvtbé
oharacteristics singled out by Robert Daﬁl in his definitioo of a
‘ political system as "any persistentzpattern'ofrbuman relationships
that involves, to a éignificant extent; -power, rule or'auihorityo“35
_'A:ﬂPolitios" and "lawmaking" are sometimes considereo identico,llconceptsc
“Robert Dahl has definéd a political institution as:a policywmaking
institution: a political institution is_"an inéfiﬁutionboofor arriving

at decislons on controversial questions of national policy;"36

. 320 Francis Sorauf, Political Science An Tnlormal OverView.
(Columbus, Ohio: C. B, Merrill Books, 1965), pp. 2-3.

, : 33, Harold Lasswell, Politics: Who Gets What, When, How
(New York Meridian Books, 1958), p. 13

3L, Vernon VanDyke Politioal Science: A PbiloSophical Analy?
sis (Stan?ord California: Stanford University Press, 1960), p. L3l.

- 35, Robert A, Dahl, Modern Political Analysis (Englewood
-Cliffs, New Jersey: Prentice-Hall, 1963), p. 6. '

36, Robert A, Dahl, "Decision-'aking in a Democracy,"
Judicial Review and the Supreme Court, Leonard W, Levy (ed ) Harper
Torchbooks, (New York: Harper and Row, Buolisoers, 1967), p. 1064
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Felix Frankfurter used'"pbliticél” in several senses. Inrﬁis'
Supreme Court opinions he distinguished between the political branéhes
Qf'governmeht, thé-legislatufe énd the execﬁti%e, and the Jjudiciary,
“the nonwpoliiical brahcho' Inroﬁe:bpinion}he'deélaréd that determina-
tién of the wisdom of a ték Nis tﬁé business Sf the-politicél Eranches
of government, not ours,"37 énd in another he stated his view that
responsibility for formuléting poiicy concefning aliens was one
nbeionging to tbe.political bfaﬁcﬁ‘of the governmentoeothe political
and 1aw~making branéﬁ”éf the vaernment,‘the'Cbngréss,"'and'Was
Myholly outside %he concern andicompetence of the judiciaryo"38:

This Qiew of the Supﬁeme Court as a nonupoliﬁical institution
‘;ié partialiy baséd on a tautology: Cobgress ang the president maké
é@étutory 1aw, ﬁhe ﬁaking of statutbry law is fhe function of a
political institution, the Supfeme Coﬁrt does not make statutory>law,
'therefore, it is-not a political institution. frankfurter had a less
circuitous reason for viewing thé‘Supreme Court és.a non-political
iﬁétitutiono -Members of the political branches are elected and are
éﬁnsidered responéible,for their eleétors, whereas, members of thé'
judicial branch are gppoinied and are not held to be difectly‘responu
sible to the‘Amefican voterse' | A

Ffankfurter occasionally.uéed "politicalh in Herold Lasswell's

and Vernon VanDyke's sense which emphasizesstruggles between

4 37, State Tax Gommission of Utah v, Aldrich, 316 U. S, 17k,
18L (19h2). ' :

.38, Harrisiadis v. Sbaughnessy, 3L2 U. S. 580, 596 (1952),
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advefsaries over ﬁaterial or legal benefits, In 1938‘Frénkfurﬁer
.spoke of the "stresses and.stféins'wifﬁin the political society,_of
which.the Courﬁ is so pervasivéva péft°”39- Emplqying "political’ in
the'Laséwellian sense, Frankfurter admitted that the Supreme Court-
is frequently'célled upon Lo reéol#e impoftant political controver-
sies, He offeh, as in tbe‘following quotation; praised the prescience_
Qf de Tocqueville,who noted this maﬁy years before: ”fScafcely any
political question arises in the United States,”'observed the per-
éeptiveAde'Tocqueville'as early as 1835,.‘thét is not resolved,
séoner or later, into a judicial quesﬁion,‘ﬁho Just as tﬁe issueé o

o S . , : :
the Court must decide are often politicgl in Lasswellian terms, so
" too are the conéequsnces“of the'Court's rulings. "Wﬁile the Supreme(
-Court has always been'arbitef of issﬁes,intrinsically politicai in
'their.cénsequénces, tbis'is pre~eminen£ly the characteristic of the
Court's business in our déyo"hl | |

In The Business of the Supreme Court Frankfurter described

the Supreme Court as a political institution in the traditional, ine
stitutional sense of "political," Defending his devobion of an entire
book to an analysis of the jurisdiction of the Court, Frankfurter

-pointed to the important influence of procedure ont the "dynamic

39, Felix Frankfurter and Adrian Fisher, "Supreme Court -
193; and 1936 Terms," Harvard Law Review LI (bebruary, 1938), 578,

10, American Communications Association Ve Douds 339, U. Se

' -382 ms (1951))

L1, Frankfurter, "The Lnltea S ates Supreme Couft Molding
the Constitution," Current Hlstory XXA (May, 1930), p° 236,
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‘-procesues of government, ”Lz "The essenulally politica ] SLgnvflcanoe
of the Supreme Court's share in the operation of the Union can hardly

be over-emwmphasized. The role of procedure in the evolution and

éétivity of political institations has been little héeded'by politiqal
s01ontlsts "LB (emph331s addeo) o 7

Fellx Frankfurter often used "polltacal” in the sense of "pare
tisan," parthularly in cases in wn;oh he invoked the ppllblcal ques-

tions doctrine., In Colegrove v. Green he spoke of "politics, in the
=) v A b

senée Sf pérty éontests and party interest;’ﬁhh aﬁd in Bgker v, Carr
hé said of reapportionment that "inAgvery strand of this éomplicaté
web of Valﬁes meet the contendihg.fqrces of pertisan politi?s,,ca

" Apportionment Béﬁtles are ovéfwheiﬁingly party or intraparty con-
tests, U5 |

In Cole&rove v, Green Frankfurter made 1t cle r thét he be-

"lieved the "Court ought not to enter this political tnwcket nhC "From
: the deternlnatlon of such issves this Court has Lradltxonally held
aloof, It i1s hostlle to a deﬂocwatlc system to involve the 3ud101aﬂy

in the polltlcs of the pecple. And it is not less’ pernlclous if such

_ h2, Frankfurter and Landis, The Business of the Supreme
Court, p. vi. :

3. Ibide,
Mo Colegrove v. Green, 328 U, S. 5b9, 5ol (]9L6)o
- L5, Baker ve Carr, 369 U. S. 186, 320 (1962).

L6, Colegrove v, Green 328 U, S, 5h9, 556 (19&0)
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;judicial intervention in an essentiéllj,pblitical contestfxadresséd
_up in thé abstract phrases of the 1aﬁo"h7
Frankfurter thdught the Court should refuse to héar céses in-
%01Ving paftisan activities, but he did not believe the Court should
réque juriédiction,in all cases iﬁvolving ﬁarty activifies; In

Gomillion v, Lightfoot, he wrote:

In sum, as Mr, Justice Holmes remarked, when dealing with a

“related situation, in Nixon ve. Herndon, 273 U. S. 536. 5LO,
"Of course the petition concerns political action," but

~"the objection that _the subject matter of the suit is poli-
tical is little more than a play upon words," A statute
which is alleged to have worked unconstitutional deprivations
of petitioners! rights is not immune to attack simply because
the mechanism employed bi the legislature is a redefinition
of municipal boundaries,Hh :

The Court should also be above partisan considerations when
deciding cases, Justices shouvld rise above their partisan affilia~
tions., Frankfurter believed that it ﬁas right that

eeobhe Court throughout its history has not been the organ
of any party or registered merely party differences, Clashes
of views, and very serious ones, there have been on the
Court almost from the beginning, but these judicial differ-.
ences have hit deeper than any differences as to old parby
allegiances; they involve differences of fundamental outlook
regarding the constitution and the judge's role in con-
struing it.H- : S ' '

While holding that the Supreme Court should neither assume

- . jurisdiction in cases solely involving partisan issues, nor apply

partisan considerations to cases before the Court, Frankfurter

o J—!-?o Ibldo, Pe 553:«

8. Gomillion v. Lightfoot, 36k U. S. 339, 3L7 (1960),

L9, Frankfurter, "Supreme Court, United States," p. LS80,
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7recognL7ed tﬂat the Court must occasiona lTy decide issues whose con-
 s@quences would p:obably be partlsan in paturoa
The-answer to the question of whether Frankfurter Vieﬁéd Tthe

Supreme Court

)

s a political institubtion must be both negative and
affirm tivee. The Supreme Court should not bé»political in the sense
of pa_rﬁ:isari0 By definition’the Court is as a Jjudicial insﬁitution a
‘nbnmpoliticalIinstitutiono On'the oﬁher hand,“the Supreme'Court-ié
a pol*LLcal institution as it is a éovernmcnbal 1nst1Lutlon with
policyumaking-respOHS1b111t1esa

Uhder the boliticgl guestions doctrine; political‘questioﬁs
are issﬁes which are noﬁujusticiabie because they involve "complex
-1mattérs of policy being traditionallyrcommitted nét‘to'coﬁrts buflto'
fhe politiéal agencies of.govérnmgnt for'determination By criteria
of ﬁolitical expediency" for which "there exists no standard ascer-
“tainable by settled judicial experience or procéss by reference to
which a political decision affecting the question at issue between
the parties can be jud‘ged,,"s'O Frankfuftér included in this category
o; political ouestlons partisan 1ssue§, cergann "cases concerning war
or foreign affairs, "51 matuers concerning the structure and organi-
zation of the political.institutions‘6f the States,")g_andA"abstract

questions of political power, of sovereignty, of governmento"53

5o, Baler Q, “arr, 369 U. 8. 186 282 (1%62).
51;' Ibldo, Do 281, |

52, ‘Bg}_qe, pe 28L,

53. "Ibid., p. 286
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Frankfufter édmitted.that thgre,is'né objecti#e‘way of deter-
'_miniﬁg Which'quéstions‘féll'wiﬁhin~$he ééteger of politiéal.questiona
kNeverfheless he beliéved it_was.pOSSiblé,to;categorize issues as
| politicél guestions for UYparticular circumstances may differ so -
greatlv in oeeree as to differ uherebj in kind, and that alt hough
‘within a certain range of cases on a continuum no standard of dis-
tlncblon can be found to tell between Lnen5 o5h°w cases will fall
above or below the range “Sh .

" An important arﬁument behiﬁd the.polifical questions doctfiné
for rfankPurter is his belief that, the power of the Court ultlmately
must rest upon the support of the,peoplgAgnd'their elected represen-

itafivés?f Frénkfurter feared external réstréimﬁsvwould bé placed upoﬁ
ﬁhe Court if justices updertook to decide politicél‘questionsn

'Through use of the certiorari. rule, the requirements of
case or controversy, finality, and standing,\and the political quesw
tigns doctrine, Subreme Court justices can avoid héndingvdown alruling
oﬁ a céntroversyo The goal of the remaining flve techniques of

Jud dicial selfwveSLTalnt, avoidance of COﬂqtltutlonal questions,

judicial inexpe?tise, judicial parsimOHy, the presumpbtion rule and

stare deciSis, is to limit the policy-making role of the Supreme
Court to the smallest possible area when ruling on an issue,
If four Justlcmﬁ accept a wrlt of certiorari a majority may

"postpone constitutional adjudications and tuereLore constltutlonal

She Ibid., p. 283,
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conflicté uﬁtil they‘éré judicially-unavoidéble"ss through ﬁheitech;>
niQuérof avoidance of.éohsiitutional questions. "The court'will avoid
dedisioﬁ on grdunds of constitutionality if a case may go off on.some
other ground, as, for instance, statutory construction, So,farlhaé-
this doctrine been carried that at times the céurt will give-an inter-
.:pretatlon to a statuue much more restrlctlve tnan 1ts texn or the
intention of Congress apparently 1ndlcated "56 Such warping éf legis-
1at1ve intent was not looked upon iavoraoly by Frankfurter., "Loose
judicial reading," Frgnkfurter argued, “makés for loose legislative
’wfiting,"57 Instead, he advocated "that as between two possible in-
.terpretaﬁions of a stétuteé %y one of which it,woﬁld be uwnconstitu-

. tional and.by the otﬁér valia, our blain duﬁy,is’to adopﬁ tﬁat which‘
will save the Act, "58 He placed empha81s on the words "possible
1nberpretatlonn" Frangfurter was optimistic that the Court qpuld

discover the legislative intent in most cases,

We cannot avoid what Mr., Justice Cardozo deemed inherent in
the problem of construction, making "a choice between uncer-’
tainties, We must be content to choose the lesser." But

to the careful and disinterested eye, the scales will hardly
escape appearing to tip slightly on the 51de of a more
probable meaning,

»The Court's duty to avoid ruling on a constltutlonal issue aoplnes

not only to Congr6351ona1 legislation, but to the actions of a]l

55, Frankfufter, "Supreme Court, United States," p. h?éo
56, Ibid. |

57. Felix Frankfurter, "The Reading of Statutes," Of Law
and Men, p. 70. ' '

58, United States v. Lovett, 328 U, S. 303, 329 (19k6).

| o Frankfurter e Rea ing of otatutes Po °
59, Frankfurter, "The Readi Statutes," 68
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governméﬁtél institutions at the étate as well as fedefal level,
Unnecessary |

,;odecisibn of federal conétiﬁutional issues despité the

admitted availlability of state-law remedies which would

avoid these lssues..,.would make inroads, throughout a large

area, upon the principle of federal judicial self-restraint

which has become a significant instrument in the efficient -

functioning of the national judiciary.60

The theory of judicial inexpertisé, which is élpsély related
to the doctrine §f the~pfesumption of constitutionality,Vdecrees that
in’casés feviewing rulings by administrati&e agencies the opinions of
the agency experts shéuld be given greater ﬁeight than those éf the
Sﬁpreme Cbﬁrt justices. The High Court shouid'refrain frém nulli-
- fying adminiétraﬁive policy unless a clear consfitﬁtidnalfinfringement 3
has oécurredo',- | |
"The court will avoid'if.possible péssing on constitutionality}

but if the issues cannot be burked, if it must face its résponsibility.
aé_the arbiter'between conﬁending political forcesf'it will indulge
every preéuﬁption of validity on behalf of challeﬂged powérsn"él' For
"Frankfuriér, tﬁis presuﬁption‘rule applied to action by all“govefnm
mental insﬁifutions not'merely.legislatures; aléhough he sﬁbke of it
most frequently in terms of legislative acts, M"Before a-duly,éhacted
law can be judicially nﬁllified," argued Frankfurter, "it must bé
forbiddén;by some explicit»restriction upen pelitical authority in

the Constitutione"62 Supreme Court justices

60. Monroe V. Pape, 365 U. S. 167, 21 (1961).

61l. Frankfurter, "Supreme Court, United States," p. L77.

62, West Virginia Board of Education v, Barnette, 319 U. S,

62k, 666 (19L3)%
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«ecare Lo determine .whebther a statute is sufficiently defi-
nite .to meet the constitutional reguirements of due process,
and whether it respects the safegvards against undue con-
centration of authority secured by separation of power.c..
We must assure falrness of procedure, allowing full scope

to governmental discretion but mindful of its impact on
individuals in the context of the problem involved.... And,
of course, the proceedings in a particular case before us
must have the warrant of substantial proof, Beyond these

" powers we nust not go; we must scrupulously observe the
narrow limits of judicial authority even though self.
restraint is alone set over us. Above all we must remember
that this Court's power of judicial review is nobt an exercise
of the powers of a super-Legislature,"63

Under the presumption rule selfarestfaintists will limit themselves

to the questions of constitutionality and thereby avoid "the too easy

“transition from disapproval of what is undesirable to condemnation

as unconéti-tﬁ%ional,”éL "The SupremevCourt,.-béing a couﬁt even in
ﬁhese matters affécting closeiy the nation's.political-life, has
enunciéted again and again thé doctrine that the court cannot‘eﬁfbfce
its notions of expediency or ﬁisdom but may interpose its vetq only
when there is no reasonable doubt aboub constitutional transgreSQ
éionso"65

Stare decisis, or the rule of precedent, is another technique

of judicial decision-making by which the Supreme Court can limit its

policy-making role in the American political system, TWhen the Court

invokes stare decisis it lets the previous rulings of the Court on an

issue stand unchanged. While it is most frequently employed by lower

- 63, Dennis v, United States, 341 U, S, L9k, 525-5, (1951).
6L Ibid., p. 552, |

65. Frankfurter, "Supreme Coﬁrt, United States," p. h775
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federal and state courts, it is also used by Supreme Court Justices.

Self-restraintists rely upon it more frequently than do activists,

but it 1s invoked in a large number of Supreme Court rulings by

"judicial activists as well. Frankfurter believed that while "the

reason for the rule is more compelling in cases involving inferior

: . o . i
law, law capable of change by Congress, than in constitutional cases,”06

there is value in the use of stare decisis in constitutional ques-

tions, "We should not be so unmindful, even when constitutional

qdéstions afe.inVolved, of the prihciple'of stare decisié, by whosé
circumspecf observance the wisdom of this Couwrt as an institutionV
';ﬁfanscending the mbmenﬂyéan alone be brought to bear oﬁ the difficult
,probleﬁs that éonfronhiuso"67

‘As the teqhniques of judicial self-restraint are ambiguous,
critics find'it easy to ridicule selfurestraintists;' Frankfurter ad-
mitted thét “some of ﬁhese rules may weilrappear overnfefined or |
evasive to the laity. Bdt,” he countered, "they have the Support not
only of the profoundest wisdom, They havé been vindicated, in con- -
'spiguous instances'of disregard,‘by thermbst'painful lessons of our
constitutional_historye"68 |
| The techniques 6f judicial self-restraint together with the
attitude of judicial humility make complete Felix Frankfurtef’slpre»

scriptive theory of judicial self-restraint. They provide the means

66, Monroe v.Pape, 365 U, S, 167, 221 (1961).

67, Creen v, United States, 355 U. S, 18), 215 (1957).

68. United States v. Lovett, 328 U. S, 303, 320 (19L6),
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by_ whichz.a »ma.jori'ty of reétrain'bisl‘t Supreme Cpurt jus’gices can >ré«-
strict the Supreme Coﬁrt’sipolicy—making rolée to its proper cohcérﬁ, :
the forniulatidn of prbcedural pélicy, and thereb_y étreng’_chen American
democracy and pr‘éserve tbe au_thority of the United States Supreme |

Court.




CHAF I’ER g
CONCLUSIONS -

| Judicial self»restrainﬁ wés more £han a.ééde of ethics or é
-descfipﬁive label for Felix Frankfurter, As Helen'Thpmas suggested;
judiéiai selfmrésfrainﬁ is "merely the shoft;hand way of-expressing
more fdndaﬁeﬁtal and long-mafuring'aspects‘of Justice Frankfurter's :

v judiciél philoéophys"l The theory of seiffrestraint waé for Frank»
furter a nofﬁatiVe theofy, although'He himself nevef_spoke'of itlas‘
.._suchc Unfortunately'Frankfurter‘neﬁer had time, or perhapé, the in-
clination, to give his presCfiptive theory of judicial self-restraint
“the most importéﬁt attribute. of a philosophy, coherency'o Onlyra
persoﬁ close to Justice Ffankfurtericould know wbetbéf bis theofy
was'more cohegive thaﬁ is apparent frém reading the scattered refer-

ences to self~restraint in his writings.

The Theory of Judicial Self-restraint

FeliX'Frankfurter’s theory of judicial self-restraint pre-
scribes 2 role for the United States Supreme Court in the American
politioal syétemv This role has a positive as well as a negative
aspect; "It'prescribeé'that thé Supreme Court pfotect, and émploy‘

- only when necessary, its constitutional authority to determine which

1, Helen Thdmas,‘Felix Frankfurter: Scholar on the .Bench
~ (Baltimore: John Hopkins Press, 19560), p. 205, -

81
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governmenual institution, if and, has the constitutional authority to
formulate or enforce a policyo This structural policy-making role is
- the positive aspect of Frankfurter's theory of self-restraint, The

negative element of his theory prescfibes that the Sﬁpreme-Court re-

frain from invalidating or initiatihg policies which are traditionally

' wwtnin the conetitutional policy«nabing spheres of institutions
fesponSible to or in closer conﬁact with the American peopleo
Felix Frankfurter’s deiense ,of the Court'° Timibed policye=

making. role should not be.separated from.his normative description of

the Court's role.in the American political system. His rationale must

be considered a part of his judicial theory of seii”mrestrainte It is
important to determine whether Frankfurter's retionale Qas realietic:
Would an activist Court which involveo itself in iormulatinc or
'negaﬁing Subsientive policies belin danger of evoking external limi-
tations upon fﬁe Court's euthority, or vas Erankforter‘s fear a
chimera? Is the éupfeme Coort as unsuited for substantive policy-
making aé Frankfurter believed it was? Even if one agrees with Frank-
furter that the Sﬁpfeme Court ie an oligarchic insfitution, does'it
necessariiy'follow ihet a restraintist Court would strengthen demo-
cracy, while an activist Bench would undermine it? Total understand-
ing of Frankfurter's theory of judicial self-restraint depende,upon
the answers to ﬁheeeegueetionso |

The history of the Supreme Court indioatee that a lack.of
Judicial humility and avoidance of the techniques of seifnrestraint

by a majority of Court justices may lead to external restraint of




83

the Court, The Sixteenth Amendment to the Constitution and the deféat

~- of the nomination of Abe Fortas as Chief Justice of the Sdpreme Court .

are two examples of this., Judicial activism, however, has more often -

resulted in the threat of'exterﬁal limitation. Somebimes the threat

hgs-had thg effect‘qf éotual external restfaint‘bécause ﬁbe threat Had
led to internal restraint, to-judicial self-restraint, In. 1937
?fesidént Roosévelt and members of'Céngressbintfoduced legislation £O"
increéée the éize of‘thevCOurtD The activiStsvoﬁ the Supremne Court
were to beVrestréiﬁed by adding six new libéral Justices to the
Supreme'Benchp Although this atﬂempt at_extérnal legislation failed

to pass, it was probably a significant factor in convincing some of

. the activists on the Supreme Court to refrain from invalidéting New -

Deal legislation. Other threats of external Iimitation'have not been

“successful, In the 1960's constitutional amendments were proposed,
.but not passed, to overturn the Supreme Court's reapportionment and
‘prayer decisions. This threat did not seem to limit the activism of

‘the Warren Court majority.

Thus, from the history of the Court in the~$wentieth-Century
it 1s apparent that Frankfurter!s feaf that judicial activism would

lead to successful external restraint of the Supreme Court was only

" partially sound. While judicial -activism may lead to external re-

straint of the Supreme Cowrt, such restraint is not automatically
the consequence of judicial activism,
It is true, as Frankfurter claimed, that the Supreme Court

is not as suited for substantive policy-making as are the political
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branches of government, It is more difficult for the Courtvto formu-
late policy because it has litile control over the time at which a
publio problem is brought before it. The Court‘is not often free to

neke 2 polzcy'at a time when public opwnlon is not aroused agalnst the
Court and when the Court is non apb to have its powers reoufalned lf
the pollcy it formulates is unpopular with 81gn1flcant members of the
political.brancheso Nor do.Supfemé Court justiceS'bave-much freedom
to shape ﬁhe_scope of a policy. - - R
.‘When,aoproblem does come before the Court in the form of a
ripe suit, however, there is no procedural reason why the justices
should not formulate public policy on a substantive issue. The for=
A 'mulation of maritime law depehds upon knowledge of both fact and legal
precedents, If Frankfurter believed the Court has the tools with
‘which to formulate maritime policy, it is difficult to ﬂeroeive why
-he believed the Court's procedures.are unfitted to formﬂatD oollcy
~in o’cheroareaso In his last year on the Supreme Bench Frankfurter
admittéd:this when he stated:
What renders cases of this kind nonnjudiciablé is not neces=-
sarily...the nature of the legal questions involved,; for the
same type of question has been adjudicated when presented in
other forms of controversy. The crux of the matter is that
‘courts are not fit instruments of decision where what is
~essentially at stake is the composition of those large. con-
tests of policy traditionally fought out in non=gud101al
foruns, _
This quotation suggests a factor behind Frankfurter's notion |,

ithat the procedures of the Supreme Court are not suited:for substantive

2, Baker v, Carr, 369 U. S. 186, 287 (1962).
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éolicyfmakinge .Frankfurtef was deéply Qonséious of judicial tradition.
-He valuved highly the traditiohs'ﬁhich link American judicial pro-
cedures to the‘developments_5f English law., He often cited English
-1egal opinions in his»Supreme,Coﬁrt opinions and sqmetimeé reminded
hié colleagues of these éOmmon law traditions, 1f Frankfurtéf had B
nét had such respeét‘fof the traditions of Amefican'law he might have
Abeeﬁ_more willing to see them change, to sée the Court evolve new
.procedures for éolving the complex problems of modern éocietye Tt isl
1ikely that the feal reason Frankfﬁrtér was'reluctant to see the tra-
&itidns of judiéial decision~making change:and the Court'takekon,a
1argér policyamaking:rOle was his fear that permanent.changeé towards
-'activiSm would'fesult in the emasculaltion of the éuthdrity of khe
Supfeme Court from external soﬁrcese

 ‘Oné_can agree with Frankfurter that fhé United States Supreme
ACdurﬁ is ah‘oligarcﬁic institution in that.ﬁembers of the‘Coﬁrt are
chosen 1n a manner_whigh invites independenceo Furthermore, justices,
Aparticulérly self-restraintist justiéeé, do not consider tbemsélves
respbnsible to thé American public, and fhe judicial processes rein-
:force this By»not providing opportunity er public pressures to be
brought to bear upon the justicess I

It is true tBe Supreme Court may frustrate democracy,Aiﬁ‘the'

sense of‘populaf sovergignty, when the Court nullifies government‘acts
supported by a majority of concerned citizens, Bub, it ié not egually
Avélid to argue that the fofmulation of policies. by the Sﬁpreme Court
in areas in which no other institution has acted is equally destrucw

tive of democracy, as democracy was concelved of by Frankfurter,
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Frankfurter viewed the problems of reapportionment and redis
tricting as political questions unsulted for solution by the Supreme

Cowrt. He argued that solution of such problems by the Court'WOUld

undermine Americanhaeﬁocraoye Yet in 19@7 thé Gallup Opinion Index
‘reported that a representative saméle of Americans favored; by a .
"majority of three to two of those expressing an opinion, the Supreme
Courtfs ruling that ihe number of representatifes in both housés of
state legislatures must -be apportioned én the basis éf populationa3 .
.On the basis éf_this poll'it is possible to conclude that in the area
'of.reapportiénment Frankfurter's argument is iﬁvalido Democracy, in
‘terms of popﬁlar soverelgnty, was bettler served_by the judicial
" activists onnthe Warren Coﬁrt ﬁhan by the advoéateS<of'judicial self~
restraint,

Frankfurter also feared thét riegative publicity resulting
from attempts to_restréin fﬁé Bench would result in decreasedApublic‘
support for theVSupreme Courﬁg The findings of the Géllup opinion
polls show Frankfurter's fear is not supported by fact.

The pubiic{s'rating of the U; S. Supreme Court has chénged
little since the summer of 1963 despite the fact that in
the four-year interim the Court has handed down some far-
reaching and highly controversial deci;ionsg

Americans todey, as éarliéf, show mixed feelings toward the

Court -- about as many give it a 'poor' or ifair' rating as
give it an 'excellent' or 'good! rating, :

~ 3. "The Public Rates the U, S. Supreme Court,ﬁ Gallup Opinion
Index, Report No, 26 (August, 1967), p. 18.

———

Lo Ibid., pe 15.
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’FrénkfurterlaiSO believed that judiciél activism undermines
democracy by removing‘the heed and the will for the popularly'electeé
msmbersiof government to initiéte policy, Such a charge may be true,
bﬁt cannot ﬁe prove&q Frankfurtér was probably 0veflyvoptimistic ih
pring that a restraintist Court would induce iegislators, judges'and
4m9ﬁbers'of executive branches to solve public problems wisely ana
wﬁthout unnecessafy delay, |
_ Judicial»bumility and the techniqués of judiciél self-

réstraiﬁt make up the practical part of}?elix Ffankfurter's theory
of judicial self-restraint. His notion of judicial humility has been
attacked as a human impéssibilityo _Ao S. Milier and R, F. Howellargue
- tﬁét judicial objecfivity "is essentially impossible of éttainment”g
and that "Frankfurter and the other éspouéers of judicisl séifn
restraint are alsb furtﬁering their own set of valuesoﬂé vFrgnkfu;ter
would notAhave deniéd'thisg While he beiieved justiées.could try to
berobjectife when dealing withAsubstantive isSues, he knew_that _
'justices could not always be neutral. When viewing‘procedurél policy
Frankfurter would have égreed with Millef and Howell that his theory>
of judicial self-restraint was not objective, that it provideé guide»"
_;ines for imposing Frénkfurtef’s ovn politiczl and jﬁdicial philoson

phies upon the United States,

bl
5. Arthur S, Miller and Ronald F. Howell, "The Myth of Neu-
- trality in Constitutional Adjudication," Judicial Review and the
Supreme Court, Leonard W.. Levy (eds,) Harper Torchbooks (New York:
Harper and Row, Publishers, 1967), p. 218. ‘

6. Ibid.,pp. 217-8,
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Both Judicial humility and the téchﬁiques of self-restraint
'havé been criiicized for their ambiguityg As guidelinés for decision=
makiﬁg,'tbey’éfe unclear, The'techniques ofAselfwrestraint:afe not
xpiicit‘in sebting forth the conditionsrhhdef which each is appli-
cable, Eacﬁ gives considerable freedom ﬁb’é Justice to deéide whether
. or ﬁot it applies, .Justices sapporting opposing sides in a céSeican
_eéch support thelr decision on the basis of on@vof,‘or even the same,
techniqﬁe of judiciéllselférestrainto Nevertheiess, Jjudicilal humility
and the ‘techniques of Self-r sbralnt do have an effect on the policy=-
' making rqle of the éupreme Court,. History shows that a Bench made up
-éf a majority of justices who conscibusly believe in judicial selfw
- réstraint and the consoientiously attempt to use judicial humility and
thé techniques of restraint is less abt to initiate subsﬁantive
policy and to negate po 1; es va71dly formulated by other institg-
~tions.
Felix Fronkfurter did nob deny thab the United States Supreme
Court is a §olitical institution, nor did he believe judicial self-
restraint eliminated the Supreme Court's policy-making functions

Pr

entirely. In fact, his theory of self-restraint is based upon his

o

i

concep ption of the Court as a bolitical insfiﬁution, political in the
sense of being_a poligynmakihglinstitution of government. Judiéial
self-restraint does, however, limit ﬁhe Court's policy—making role
chiefly to procedural policye What effects wight thellimitations of
Felix Frankfurter's prescripﬁive tﬁeory-of judicial self~restraint
have upon the Americén political system if it were adopted‘by a

a1 .

majority of Supreme Court justices?
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1

Judicial self-restraint would shift the burden of accommo-

datiﬁg the law to changing éoéial and political conditicn§ éway from
.ffhe Supremé Coﬁrte_ The most,important cqnséquence of this would be
‘the removal of one channel of acceés to government, Groups whosé
intergsts were not répresenﬁed in étate or federal legislatures or

- executive iﬁstiﬁubionsﬁ or in the lower federal or state courts,
would be prevented from appealing fb tﬁe one institution wﬁicﬁ might
be favorableAto‘their interests, If this were to happen thé Suprehe.
Court would retain the approval of'thé bﬁher‘governmental-inétitutiqns
while loosing_favor with thdéé interest groups which were alienated
from the same ins*brituﬁoionsg> The authority of the United States
,'$Qpreme Court wbuld be protected at the eXpense of American plural- '

istic democracy,

Conolusién
Whether a majority of Supfeﬁé Court justices adopt one of
the theories of judicial self-restraint or judicial activism depends
upon the choices of the president, the Justice Departmént,‘the ﬁhitéd
Stateé Seﬁate, and ultimately upon the men who are chosen to sit on
the Supreme Bénchg Wbateﬁer the decision it would be best if judicial
SChplars would first prévide systematic anélyses of judicial self;
restrainﬁ and judicial aotiv_'ismo
| This thésis represents only a smzll part of the reéeafch which
must be done if we wish to understand the theories of judiciélkacﬁin
‘Qism and judicial seifarestraint; Maﬁy queétions remain'té be |

. answered about judicial self~restraint. ‘Judicial humility and each
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-of the technigues of self»restraint-need té be examined in detail,
:Sysfematic s%udies of the_theories_pf judicial‘selfmrestraint'and
activiém éf dﬁber'justiceS'of fhe Court must be done., Thé;théories
of activiém and restraint of each justice,sﬁoﬁldrbe compared with
“the justice&sappliqation of his theory iﬁ'ofder tp determiﬂe_whether
.the'theories 6f judicial.sélfmféStfaini andVSPdioial activism are

only unachievable ideals, not meaningful prescriptions for action, -
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