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ABSTRACT

There is a growing literature in political science that focuses on the impact that policies,

or mechanisms, of transitional justice (e.g. tribunals, truth commissions, and amnesty

laws) have on future human rights abuses and democratization processes. However, this

literature fails to differentiate between having a policy on the books and having a policy

which is actually implemented. My project attempts for the first time to measure and

assess how well two distinct types of transitional justice policies, truth commissions and

ad-hoc tribunals, are designed and how well they are implemented. Variation in terms

of policy structure (or institutional design) and implementation are currently unknown;

knowing what the level of this variation is will enable us to understand the impact these

transitional justice policies have on state-level human rights behavior.

To conduct this analysis, I first offer a derivation of principal-agent theory and then

assemble a new dataset of measures culled from primary and secondary data sources on

over 40 different courts and truth commissions. For the data on the institutional design

of these transitional justice policies, I collected and translated the legal mandates which

create courts or commissions. I then coded the power, authority, and resource allocations

which are designated in these mandates. For the data on implementation, I collected pri-

mary commission and court reports as well as secondary analyses and tracked the various

activities and forms of engagement which were utilized in the process of carrying out each

policy. These data were then compiled with a full set of economic, political, and social

context measures and analyzed to determine whether policies with (1) more allocated au-

thority/power or resources or (2) better implementation produced greater improvements

in respect for human rights or reduced the likelihood of having additional instances of

rights violations.

Overall, I find that design and implementation measures are not strongly related to

greater rights improvements or the reduced likelihood of violations, indicating that what-
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ever positive changes may exist are not likely due to transitional justice practices. How-

ever, the use of transitional justice policies following human rights abuses is correlated

with more positive outcomes. The ultimate goal of this project was to determine whether

these policies can deliver justice and to initiate a dialogue on whether domestic popula-

tions are well served by high-cost policies (such as courts or commissions) or whether

these priorities should be tabled in favor of addressing more immediate needs of these

groups. The results of this dissertation appear to support the latter claim although these

findings remain preliminary.
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CHAPTER 1

Policies of Transitional Justice—Remedies for the Past or Problems for the Future?

1.1 Introduction

On May 25, 1993, the United Nations Security Council (UNSC) passed Resolution 827

which called for the creation of an ad-hoc international tribunal to address the violence

and upheaval that had seized Yugoslavia in the course of the early 1990’s. As the first ad-

hoc international court to be created since the International Military Tribunal’s Nurem-

berg Trials, the International Criminal Tribunal for the former Yugoslavia (hereinafter the

ICTY) was given a heavy charge: to administer justice to the domestic populations (Serbs,

Croats, Bosnians, and Kosovars) who had been the victims of genocide, ethnic cleansing,

and various other war crimes. Twenty years later, the court continues its work, much to

the chagrin of many of the groups for whom the tribunal was created.

Since the development of the ICTY, a number of other ad-hoc courts have arisen: the

International Criminal Tribunal for Rwanda (ICTR), the Extraordinary Chambers in the

Courts of Cambodia (ECCC), the Special Tribunal for Lebanon (STL), and the Special

Court for Sierra Leone (SCSL) are just a few of many that have been created since 1993.

Each of these institutions was called into being to respond to the legacy of human rights

abuses that had characterized previous governments or regimes; these abuses commonly

stemmed from warfare (either internal or external) or from acts of repression on the be-

half of the political leadership. Moreover, courts constitute only the tip of the iceberg

when looking at policies for redress of grave rights violations. Amnesties, reparations,

lustration policies (or political purges), memorialization programs, truth commissions (or

commissions of inquiry), and human rights trials have been utilized to provide remedy to

these circumstances. All of these practices/institutions fall under the label of “transitional

justice”– policies that are developed explicitly to (1) address massive rights abuses that

occurred in the past and have now ended and (2) provide for some way of avoiding future
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instances of these same abuses.

In essence, the core motivation underlying the development of all of these transitional

justice policies can be summarized in an oft-repeated phrase: never again. Nearly every

legal mandate which has been drafted to create these policies draws upon the philosophy

that what has been business as usual is unacceptable for the future. The very foundation

upon which transitional justice policies are built is the belief that these responses set the

stage for a more harmonious and secure future. Yet whether or not this is borne out by the

evidence is a question that has undergone only limited investigation. For some, like many

Serbs and Croats, there is no need for consideration of the empirical record but rather a

simple understanding: these policies have not delivered what was expected or what the

victims and societies involved in these atrocities were promised.1 For others, like many

legal and rights organizations, there is a strong belief that these policies have done much

to provide remedy. Nongovernmental organizations, such as the International Center on

Transitional Justice (ICTJ), have noted the successful development and implementation

of various commissions and courts and linked these institutions with on-the-ground im-

provements in security, governance, and individual well-being. For those investigating

the hard data of these policies, there is yet another set of beliefs: that these policies are

either limited in their scope for positively influencing the future or that any success ob-

tained is largely a function of other factors such as the political or social context in which

they are deployed.

With such disparate assessments, what is to be believed about transitional justice as

a general practice? This question is exceedingly difficult to answer for two key reasons:

first, the objectives which have been assigned to these policies vary according to differ-

ent sources. Victims may expect that transitional justice policies will be used to provide

a truthful record of the past, assign responsibility to those who have committed rights

abuses, and even deliver tangible goods so that those most directly affected can begin to

rebuild their lives. Domestic leaders often expect that these policies will lay the ground-

work for more democratic forms of governance, facilitate coalitions between past rivals,

1Many would argue that in fact transitional justice practices have thwarted peace and prosperity for their

respective groups.
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or simply allow for a fundamental break between the actions of past and current regimes.

International groups appear to expect that such policies will punish the guilty and set a

standard for behavior that will be respected and enforced by powerful political actors,

namely states. While these expectations may seem to be wildly different, the simple truth

is that transitional justice has been tied to all of these potential outcomes. Returning to

the case of the ICTY, the United Nations stated in Resolution 827 that it was:

• Determined to put an end to such crimes and to take effective measures

to bring to justice the persons who are responsible for them,

• Convinced that in the particular circumstances of the former Yugoslavia

the establishment as an ad hoc measure by the Council of an interna-

tional tribunal and the prosecution of persons responsible for serious

violations of international humanitarian law would enable this aim to

be achieved and would contribute to the restoration and maintenance of

peace,

• Believing that the establishment of an international tribunal and the

prosecution of persons responsible for the above-mentioned violations

of international humanitarian law will contribute to ensuring that such

violations are halted and effectively redressed

From this section of the preamble alone, it is possible to see the wide variety of

goals that mechanisms like the ICTY were supposed to serve. Yet this list of objec-

tives pales in comparison to some of the mandates for other transitional justice policies,

which have been linked with even more tangible outcomes including providing specific

answers for the families of victims, educational and health care restitution, and even fa-

cilitating changes in the psyche of an entire society. Such a wide variety of objectives

could easily produce a vast range of assessments for a single policy. Adding additional

transitional justice mechanisms into the mix and then trying to come to a singular evalu-

ation of this complex set of policy responses is at best difficult and at worst excessively

oversimplifying with consequent inattention to context.

This issue is, however, only part of the problem. The second major problem with
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providing a general evaluation of transitional justice is related to the first: given the wide

variety of potential objectives, a great deal of data is needed to know whether a policy

has truly failed or succeeded. Attempting to determine whether a policy has succeeded in

terms of victim demands requires knowledge of these demands, measures corresponding

to the demands, an assessment of whether the policy could ever plausibly meet these

demands, and (taking into account the previously listed item) finally an evaluation of

whether the policy was carried out in such a way that met said demands. Extrapolating

this list to all of the potential objectives of transitional justice policies, one can easily see

that the data required to provide a comprehensive assessment would be vast and extremely

difficult, if not impossible, to compile. Transitional justice is a relatively new subject in

the political science and legal disciplines (emerging as an independent subfield of inquiry

only the 1990s) and thus is many years away from having comprehensive data of this

nature.2 This lack of data with which to assess transitional justice coupled with the lack of

understanding on how to assess or which standards should be used to assess makes it clear

that the process of evaluation needs more than just additional statistics—it requires more

theorizing about the concepts in terms of principle definitions and their measurement.

Although the issues that have been highlighted to this point make assessment a per-

ilous endeavor, this has not stopped many from making grand assertions about the validity

and worth of transitional justice policies. Popular media outlets often make sensational-

ized statements about the value of these policies, most commonly in locations where

individuals have immediate or prolonged exposure to their negative and positive politi-

cal effects. Candidates bemoan the shortcomings of policies like courts with great gusto;

this is often followed by campaign promises to bring these practices to an end should

those individuals be selected to lead. Even academics are quick to use their direct knowl-

edge of specific case studies to make ambitious claims about the contributions (or lack

thereof) of transitional justice. Among this array of perceptions, what is concerning is

not the fact that there are such varied evaluations (which is to be expected given the noted

2Extensive field efforts are underway and these initiatives have already begun producing new and in-

teresting findings pertaining to victim perceptions, the development of peace, and even societal forms of

reconciliation.
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shortcomings already discussed) but rather that there have been crucial omissions and

few considerations of the complete policy process. To put it more bluntly, evaluations

generally start with the pronouncement of some policy (without any review of the actual

policy’s design or implementation) and leap directly to the end of the process by look-

ing at immediate or long-term results after the policy has gone into effect. Without the

connective tissue of structure and follow-through, this jump raises questions about the

validity of such pronouncements.

When I began to work on this project in 2010, I came to the early conclusion that far

too little was known about transitional justice, particularly from a comparative perspec-

tive. Certainly those familiar with specific domestic policies could make claims about

their institutions and experiences, but to then extrapolate these claims to the larger jus-

tice arena associated with transitional settings was faulty. This was due in part to the

inappropriate generalizations that came as a result of flawed inductive reasoning but more

critically because these jumps reflected some strong and inaccurate assumptions about

policy design and implementation. In essence, these approaches adopted the view that

good design and implementation were to be expected in these cases and thus that any lim-

itations or observed failures could be chalked up to the nature of the policies themselves.

The structure and implementation of transitional justice cannot be presumed as con-

stants in the policy process for a number of reasons. Beginning with the latter topic,

implementation is not a simple or straightforward process, particularly when considering

transitional justice—there is certainly no standard model in the literature to date although

there are now some “ideal” types which are emulated by contemporary policymakers.

Second, and perhaps more importantly, transitional justice policy structures have changed

in substantive and meaningful ways over the course of the past 40 years. Truth commis-

sions of the 1970s bear little resemblance to the commissions that are developed today;

this assertion also holds for courts, reparations programs, amnesty laws, and a host of

other justice policies. If we take these factors into account, we will at the least be better

informed about the policies themselves and at best have a greater understanding of how

these policy structures relate to the types of outcomes that are connected with transitional

justice. This project therefore works to advance knowledge on two key components of
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transitional justice policies (institutional design and implementation) in an effort to better

mold expectations of transitional justice as well as their subsequent assessment.

Given the introduction thus far, it may appear to the reader that the key motivation to

this work is based on a desire to obtain better and more comprehensive data, an exercise

that is overwhelmingly academic (perhaps even ivory tower) in nature. To some degree,

that is certainly true as is the case with any dissertation. However, the larger objective

which drives this project is very much nested in the real world—and it is the world of

victims. Populations that experience firsthand the legacies of massive rights abuses appear

more often than not to be set aside in favor of pursuing the Western-style justice (of a

retributive or incapacitation-based form) commonly advocated by legal scholars or non-

governmental organizations. These suggestions continue to be made even in the face

of significant and mounting evidence that these types of approaches are not working in

the domestic systems of states that are their most staunch advocates, namely the United

States.3 It is thus to the victims that policymakers must justify the use of these more

legalistic and punitive methods when those policies are not selected or supported by the

domestic populations (as in the case of Uganda, the former Yugoslavia, Argentina, or a

host of other states), especially when those policies do not deliver the promises made

with respect to their use. Disregarding the desires of those who are directly victimized

sets a potentially dangerous precedent and one that must continually be subject to rigorous

examination as to whether the benefits obtained outweigh the cost. My hope is that this

research contributes in some way to that dialogue.

1.2 Layout of the Dissertation

In the subsequent chapters, I lay out a series of interrelated theoretical arguments and

then propose to empirically examine whether these arguments correspond to the shape

of the design and implementation data. The first chapter addresses the theoretical link-

ages between transitional justice policies and their effectiveness; I begin by reviewing

3Rates of imprisonment, recidivism, and initial criminal activity in the US stand in stark contrast as being

much higher than those of other states, such as that of Norway, that focus more centrally on rehabilitation

programs (Alexander, 2010).
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extant arguments on how outcomes are connected with policy use or selection. As this

literature is somewhat limited in the transitional justice subfield, I also incorporate per-

spectives from works on international institutions, institutional design, and public policy

implementation. Drawing upon all of these fields, I develop a more complete theory of

transitional justice effectiveness engaging with all stages of the policy process including

design and implementation. To show why design and implementation are so critical to the

success (or failure) of transitional justice mechanisms, I use a principal-agent theoretical

framework which is derived from economics. Such a framework offers insights on the dy-

namics of delegation, motivation, and outcomes. With any policy process, there are often

multiple points of delegation. Similarly, there are at least 2 different levels of delegation

in the transitional justice process. First, primary and secondary victims delegate to the

actors charged with designing the policy that is responsive to the wrongs of the past4 and

second, policy planners delegate to the actors charged with implementation. This multi-

level delegation structure introduces complex problems in terms of policy assessment that

must be accounted for prior to evaluating the overall policy outcomes.

Although understanding this dynamic is important, what is not clear from the preced-

ing argument is why the process of delegation matters. Presumably, if all actors involved

had the same set of goals and intentions, delegation would be simple and straightforward

and individuals could be counted on to do their best given existing resource limitations.

Yet principal-agent theory denies that principals and agents will have necessarily similar

motivations—principals doing the delegating often hold different outcome priorities than

those agents to whom the work is delegated. This argument also holds with respect to tran-

sitional justice generally, where policy planners often have to balance desires for justice

from the audience of victims with the pursuit of other important initiatives (state-building

or peacebuilding efforts as well as political stabilization). These planners then often dele-

gate to other members of the bureaucracy or political elite, who may not share their policy

4Primary victims are those who are directly victimized by an offender through some crime; secondary

victims are those who are physically removed from the context wherein the crimes were committed but

may experience a more abstracted yet still damaging set of effects. Secondary victims may include foreign

audiences as well if what constitutes a secondary victim is widely defined.
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goals. It is also plausible that transitional justice may constitute a direct threat to the poli-

cymakers themselves; in more than a few instances, transitional justice has threatened the

careers of current political leaders by either exposing them to the possibility of being held

personally accountable for rights violations or by limiting their prospects for pursuing

their political agendas. Policies which are created by individuals who could be threatened

by the process (either directly or indirectly) are logically more likely to be designed to

fail. The same constraints can operate in the realm of implementation: if the individuals

charged with carrying out the policy are (a) threatened by the policy (again either directly

or indirectly) or (b) are handed policies that are designed to fail, then implementation has

little chance of producing positive outcomes. These complicating factors mean that a truly

rigorous assessment of transitional justice is incomplete without these considerations.

After reviewing the theoretical contributions and insights that principal-agent theory

can provide with respect to understanding policy success, I introduce a new dataset on

two distinct types of transitional justice institutions: truth commissions and ad-hoc courts.

The use of truth commissions and transitional courts has grown substantially over time,

particularly as the calls for accountability for rights violations have grown louder and

more prominent. This “justice cascade”, as it has been labeled by some, has produced a

counter-force to the existing dynamics of impunity which have long been the dominant

paradigm (Sikkink, 2011). There has been a corresponding exponential rate of growth in

the use of transitional justice policies that emphasize accountability, as is possible with

commissions and courts. Few works have attempted to systematically catalogue the fea-

tures of these institutions and those that have often do so without associating institutional

features to specific theoretical arguments and expectations (Hayner, 1994; Dancy et al.,

2010; Wiebelhaus-Brahm, 2010; Hayner, 2011). Chapter 3 therefore attempts to begin

this more rigorous comparative examination by looking at institutional design as an in-

dicator of the goals of the agent to consider whether these policies are actually given

the chance to succeed. I then link a series of various institutional measures with these

theoretical considerations so as to generate a set of hypothetical outcome expectations.

Chapter 4, in much the same fashion, looks at implementation as a reflection of another

set of agent preferences which are simultaneously constrained by the prior structures es-
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tablished in the design stage. The chapter then specifies a series of measures and expec-

tations again in an effort to link this dynamic back to policy outcomes. Much of these

chapters is descriptive in that they introduce a substantial amount of new data on de-

sign and implementation; however, there is also additional investigation in each chapter

of the relationships between the proposed design and implementation measures and the

political, social, and economic context in which these policies are employed. For the

purposes of this dissertation and these empirical chapters, I look at official truth commis-

sions or courts as these are the only transitional justice institutions which correspond to

the principal-agent framework discussed in Chapter 2. There have been approximately

30-40 commissions (according to standard definitions used in the literature and approx-

imately 10 courts which adhere to these requirements, although those numbers continue

to grow as time passes (Wiebelhaus-Brahm, 2009).5

The final empirical chapter of the dissertation is devoted to returning to the question

of success and a fuller assessment of what this new data on institutional design and im-

plementation brings to that analysis. Overall, this chapter looks to determine and estimate

the relationship between the various policy components and the actual outcomes which

are sought following rights abuses. In particular, I seek to understand how these measures

correlate with human rights outcomes as well as with repetition of the original events

which had given rise to transitional justice in the first place. Yet prior to delving into this

final full assessment, the chapter will provide a reevaluation of the general effectiveness

of transitional justice practices. In the current literature, the general finding is that tran-

sitional justice is largely ineffective if policies are used by themselves (e.g. use of only

an amnesty, only a truth commission, etc.). These results indicate that the policies in and

of themselves are not correlated with positive outcomes and if this is the case, then it can

be presumed that policy design and implementation may likewise prove irrelevant. Using

an alternative approach which more appropriately captures all of the relevant cases where

transitional justice has the opportunity to be used, I demonstrate that there is a strong pos-

itive effect for at least some of these practices though not all. Building off this base, the

5The growth of courts in particular is an interesting phenomenon in and of itself since the creation of

the International Criminal Court in 2002 was meant to eliminate the need for future ad-hoc tribunals.
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chapter then closes with an assessment of the entire policy process and generates some

intriguing and counterintuitive findings.

In the concluding chapter, I offer some final thoughts about the totality of this project

and in particular discuss the pertinence of this new data and the statistical analyses for

future work on transitional justice. Overall what appears most intriguing about the full

results is the fact that the use of transitional justice seems to correlate with better state-

level outcomes in terms of rights improvements or reduced rights violations recurrence,

especially when policymakers choose to employ commissions and courts in response to

massive rights abuses. Yet the design and implementation analyses indicate that it is not

due to these policy factors although they do provide important insight in terms of ensur-

ing that the principal’s goals are met (at least in the sense of having some form of justice

delivered). These confounding results provide a series of interesting new directions for

the field, including possibly the need for a reassessment of what we mean by “transi-

tion” in transitional justice as well as a reexamination of what constitutes a break from

the past, which is exactly what these policies are supposed to ensure. My last thoughts

in the conclusion will return to the issue of the victims and how this research can be uti-

lized to engage a larger dialogue on the contributions of these policies to both domestic

populations and international society at large.
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CHAPTER 2

A Principal-Agent Framework of Transitional Justice Efficacy

2.1 Introduction: The Evolution of Transitional Justice Research

Transitional justice, or the pursuit of justice in the wake of some series of massive human

rights abuses, has been a feature of the domestic policy spectrum of a great many states—

mostly those who unfortunately have had this experience and are searching for ways to

recover and move forward. Various methods for addressing the past have been utilized

since around 1970 with the beginning of the third wave of democratization (Huntington,

1991). However, academic attention to this phenomenon lagged until the early 1990’s

when a series of disparate but related events took place that all seemed to hint at an

important emerging justice dynamic. First, the civil/internal wars of the early 1990’s fa-

cilitated important discussions in prominent global institutions, particularly the UNSC,

with the resulting development of new international tribunals which were oriented around

the notion of accountability. Second, a push inside specific agencies of the United States

(most prominently the US Institute of Peace) led to the creation of a series of volumes

on transitional justice which documented a wide range of policy responses that had orig-

inated within states emerging from repressive conditions, civil war, and the space of the

former USSR (Kritz, 1995). Third and finally, a few initial articles and books began to

provide glimpses into the systematic nature of policy use and to compare and contrast

these policies against one another in an effort to not only locate patterns but also to illu-

minate why specific cases had succeeded or failed (Van der Merwe et al., 2009). Each of

these developments pointed toward a larger justice movement that proceeded in ways not

seen before World War II.

The relative infancy and the timing of the development of the subfield of transitional

justice has resulted in a few specific approaches to examining transitional justice policies

following those early efforts. Preliminary works began with descriptive documentation
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of the variety of policies and discussions of the transitions experienced by democratizing

states with a focus on Latin America and the post-Soviet space (Herz, 1982; O’Donnell

and Schmitter, 1986; Kritz, 1996; Linz and Stepan, 1996; McAdams, 1997). The initial

drive to document the existence of these different transitional justice policies, or “mech-

anisms” as they are known in the literature, was commonly coupled with some level of

assessment as to whether the policies had proven to be successful (Skaar, 1999; Lutz and

Sikkink, 2001). Case studies, which often provided complex pictures of the domestic po-

litical dynamics at play within the respective states where transitional justice was being

pursued, generally offered nuanced explanations of why the policies had been able (or

conversely unable) to meet expectations (Kritz, 1995). This level of nuance was not how-

ever maintained in later iterations that utilized cross-national data to answer broader ques-

tions although, as Backer points out, these efforts constituted an advancement over pre-

vious works which adopted “a theoretical or prescriptive orientation or else [was] largely

descriptive in nature” (2009, 60).

Following these early and often sporadic case studies, investigations generally turned

to examining subsets of transitional justice policies in an effort to systematically cate-

gorize different mechanisms as well as theorize about the linkages between these prac-

tices and their political, social, and economic outcomes (Hayner, 2001; de Greiff, 2006;

Sikkink and Walling, 2007; Mallinder, 2008). Some attempted more rigorous cross-

national assessments, linking a number of different mechanisms to broad notions of suc-

cess or failure, while others provided a more in-depth empirical evaluation of whether

outcomes such as peace or reconciliation were observed on the ground (Snyder and Vin-

jamuri, 2003; Gibson, 2004; Meernik, 2005; Sikkink and Walling, 2007). Many of these

works began to offer pronouncements about the validity of certain methods and in partic-

ular to highlight the shortcomings of mechanisms that were associated with greater levels

of accountability (Cobban, 2006; Mendeloff, 2004). While these approaches did much

to further discussions of different transitional justice methods and their contributions to

facilitating positive transitions, they still suffered from a lack of consistent cross-national

analysis and employed little in the way of rigorous statistical assessment (Thoms et al.,

2008; Van der Merwe et al., 2009).
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As a result of the previous literature and the accompanying calls for further devel-

opment of the field, two new distinct lines of research have emerged in what may be

the third generation of transitional justice research. The first of these strands began to

take on the more normative facets associated with the justice component of the subfield

including questions of whether the objectives pursued are actually consistent with one

another (or with justice more generally), whose priorities were reflected by these varying

objectives, and whether compliance with justice standards reflects acceptance of norms

of accountability (Leebaw, 2008; Subotić, 2009b; Hinton, 2010; Shaw et al., 2010; Mil-

lar, 2011). Normative considerations such as these have become a predominant focus for

those working on the identity politics of transitional justice. The second strand adopted a

very different approach, utilizing large-N datasets and analyses to try and produce sound

statistical assessments of the relationships between policy selection and policy success

in relation to a host of independent variables ranging from social to economic to regional

factors (Kim and Sikkink, 2010; Olsen et al., 2010a; Binningsbo et al., 2012; Dancy et al.,

2013). Both sets of works have produced new insights into transitional justice but little in

the way of definitive answers. This has proven to be particularly true of the large-N anal-

yses which have found opposite effects for the same mechanisms even across different

iterations of the same project (Kim and Sikkink, 2010; Olsen et al., 2010a; Dancy et al.,

2013).

Each of these different generations of transitional justice research have been marked

by one particular dynamic: the predominance of empirical pursuits at the cost of theoret-

ical development. The major theoretical works in the field have come from legal scholars

and philosophers and these works have often not taken on more applied forms of theory

but rather adhered to more abstract notions of justice in the context of transitions (Teitel,

2000). However, a few of the empirical ventures into the early cross-national case studies

as well as a few of the more recent large-N analyses have theoretically linked different

forms of transitional justice to a set of expected outcomes—the next section will lay out

these respective arguments in detail.
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2.2 Theories of Transitional Justice and Effectiveness

With the first generation of transitional justice theories, it was often claimed that transi-

tional justice policies were required for productive societies because they could provide

a sense of accountability or order. The assumption underlying this claim was that or-

der in the future is premised on the development of certain practices or norms in the

present; transitional justice policies were therefore capable of establishing accountability,

rule of law, reconciliation, and even set the foundation for a range of democratic princi-

ples (Orentlicher, 1991; Williams and Scharf, 2002). Many of these claims grew out of

the literature on international law but these assumptions were often shared by many early

political scientists working on political transitions and democratization. There was also,

however, a corresponding growth in a group of academics and practitioners who were fun-

damentally opposed to these claims. This opposition faction, which has been given the

label of “judicial skeptics”, has generally noted that transitional justice policies may be

just as likely to lead to impunity, instability, intergroup conflict, and the undermining of

weak democratic structures (McMahon and Miller, 2012). It was from this second group

that more comprehensive and rigorous theories began to emerge about the effectiveness

of transitional justice.

Among the first publications to posit a causal relationship was that offered by Snyder

and Vinjamuri (2003). In their analysis of a series of different mechanisms across a range

of countries, the authors contended that it was necessary for transitioning societies to

coopt the various factions within the state in order to facilitate future development. This

is made necessary because of the assumed fractured nature of society following massive

rights violations—in essence, whatever social contract has existed has been broken. How-

ever, the methods advocated by the authors for cooptation of groups (who are outside the

power structure) is the use of amnesty laws and not accountability mechanisms (such as

commissions or courts). The fundamental challenge, as posited by Snyder and Vinjamuri,

is the development of a cohesive population which is willing to embrace a shared future.

By using amnesty, it is possible to bring those who have been guilty back into the fold

where they will presumably exchange their willingness to cooperate with others (and end
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their oppression of said groups) for official forgiveness.

The theoretical claims made by Snyder and Vinjamuri are controversial for many rea-

sons, not the least of which is that their argument fundamentally opposes the use of any

punitive policy measures or even measures which can deliver a minimal level of account-

ability. At the core of their claims is the contention that outcomes like peace and demo-

cratic institutions are a function of the logic of consequences and not the logic of ap-

propriateness as is claimed in the larger norms literature (Finnemore and Sikkink, 1998).

The logic of consequences asserts that “actors will follow rules and promote new norms

only insofar as they are likely to be effective in achieving substantive ends...[i]f norms

are to shape behavior and outcomes, they must gain the support of a dominant politi-

cal coalition” (Snyder and Vinjamuri, 2003, 13). This stands in contrast to the logic of

appropriateness which stipulates that actors behavior according to a set of rules and under-

standings of the context in which those rules operate (March and Olsen, 2006). Applying

these logics to transitional justice produces two counterhypotheses: first, if the logic of

consequences is assumed to hold, then only through the use of specific coalition-building

methods (i.e. those that do not attempt to impose blame or accountability and thus divide

groups) will positive outcomes be made possible. If however the logic of appropriateness

is assumed to hold, then state actors should use methods consistent with the rule of law

and therefore impose structures like trials to establish a standard of accountability that

can facilitate positive human rights and democracy outcomes.

Drawing upon these normative positions but taking an alternative approach, recent

large-N analyses have posed a set of different hypotheses linking sets of transitional

justice approaches to different political or social outcomes. These have been identified

as maximalist, moderate, and minimalist approaches to transitional justice (Olsen et al.,

2010a). Maximalist approaches emphasize the need to establish accountability, as is ar-

gued with the logic of appropriateness, in order to deter future atrocities and/or retribution

as well as other forms of vigilante justice. The maximalist argument is identified strongly

with the use of mechanisms like courts and trials. Minimalist approaches emphasize the

need to recognize the realities of the tenuous political arrangements which emerge after

grave rights abuses (Osiel, 2000). Similar to the logic of consequences argument, indi-
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viduals adopting this position argue for the use of amnesty. The moderate approach to

transitional justice attempts to identify a middle-ground between these camps which calls

for a balance between “vengeance and forgiveness” (Minow, 1998; Rotberg and Thomp-

son, 2000). Arguments from individuals identifying with this position call for the use of

policies such as truth commissions which can provide an account of the past and possibly

even reconciliation but without the costs imposed by courts or trials. A blending of these

three arguments is reflected in a more holistic approach that has been adopted by specific

advocacy groups, such as the ICTJ. Holistic approaches call for the use of multiple tran-

sitional justice policies in an effort to meet the wide range of objectives which are tied to

transitional justice.

2.3 Limitations of Existing Approaches

The normative base upon which these various theories of transitional justice effectiveness

are premised is extremely important for the broader debate about the potential that justice

efforts have for generating change; the debates about whether justice leads or follows are

relevant to nearly any society, transitioning or not. However, these theories do not offer

much in the way of guidance for understanding why policies do or do not succeed other

than to reference whether a norm has been accepted (internalized) or not. This insight

is no doubt useful to a limited degree but given the wide variety of empirical findings

to date, there is no indication that any of these theories can be validated or rejected. At

present then, the literature in political science lacks any sort of unified approach that can

offer clear linkages to transitional justice success or failure.

The lack of a clear and consistent set of findings about transitional justice effective-

ness may stem from many of the different assumptions that are made in the theories which

have been offered. The first and most prominent of these is that the extant approaches to

understanding the cross-national effectiveness of transitional justice overlook the nature

of the policy process which is comprised of many different stages (these stages are il-

lustrated in Figure 2.1). Large-N assessments have made great strides in documenting

where and when these policies are used but then jump from the existence of a policy to
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an endpoint of policy outcomes. Coding of policies in these large datasets is simplified

to a dummy variable: policies either exist or they do not exist and that existence is then

directly tied to the results. This methodology overlooks a significant portion of the actual

policy process and that porition is often rife with problems or complications—numerous

case studies have laid out in great detail the substantial problems which exist in both the

design and implementation stages. Failing to account in at least a minimal fashion for the

potential variance which may be found at these stages of the policy process results not

only in incomplete assessment but also in potential inappropriate causal attribution.

Figure 2.1: Multi-Stage Model of the Policy Process

A second and related fundamental problem with the assumption of a direct linear re-

lationship between the existence of a policy and outcomes is the omission of the different

participants in various levels of decision-making related to the policy process. In the vast

majority of political structures, those who identify or call for attention to a specific is-

sue or problem are separate populations from those who are charged with designing a
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response and this group is a separate population from those who are charged with im-

plementing those responses. There are, thus, multiple levels of delegation across these

different stages as well as potentially different sets of motivations operating at each level.

A lack of consideration of these factors again results in attributing outcomes to the pol-

icy’s nature which may actually be a function of these different groups, their agendas, or

their behavior.

A third limitation which is also linked with the policy-to-outcome approach but which

is apparent in both case study and large-N analyses has been the lack of consistency in

terms of case selection. This is related in the sense that a failure to consider the policy

design stage has resulted in a reliance on either abstract or unclear definitions with no

attention to identifying the common or essential components of a policy. A prime example

exists in the cases of truth commissions—in his survey of 8 different studies on truth

commissions, Wiebelhaus-Brahm found that no two studies produced the same list of

cases for testing although all of them supposedly examined the same set of institutions

(2009). As such, a domestic commission which was developed in Morocco to examine

the 300-plus years of slavery and its effects upon specific populations within the state

is considered to be the same as a hybrid commission that was developed in Burundi to

investigate crimes related to an isolated assassination event occurring in October of 1993.

Taking account of policy design by looking at its various components rather than imposing

a broad definition provides a more rigorous method of ensuring comparability between

policies.

The final major limitation of existing approaches, particularly in large-N studies, has

been the assumption that any and all transitional justice policies are only used in the

context of democratic transitions. Transitional justice use has been almost universally

coupled with democratic transitions even though there is no necessary theoretical tie be-

tween these phenomena and the rate of correlation between them is below 70 percent. Of

the 850 transitional justice mechanisms identified in the first iteration of the Transitional

Justice Database, 30 percent of these policies have taken place in states not undergo-

ing a democratic shift (Olsen et al., 2010a). Subsequent follow-up analyses have further

demonstrated that this proportion is underestimated due to problems in the initial data
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collection process.1 This finding along with more recent studies investigating the use of

different mechanisms in post-conflict states, it is increasingly clear that democratic tran-

sitions are not a requirement for transitional justice (Binningsbo et al., 2012; Reiter et al.,

2012).

Of these various issues, the third limitation can be resolved through the systematic

assessment of the policy design stage which is provided in Chapter 3. The final limita-

tion can be addressed with an alternative approach to case selection which moves away

from democratic transition as the necessary precondition for case inclusion and is further

discussed in Chapter 5. The first two that have been noted can be addressed through the

use of a more rigorous theory to illuminate the policy process and the respective links

to potential outcomes. Principal-agent theory, which has been widely used in the social

sciences and particularly economics, provides this very set of links. In the next section,

I provide a brief introduction to this theory, its major claims, and the ways in which it

can further illuminate the connections between transitional justice and understandings of

effectiveness.

2.4 Applying Principal-Agent Theory in the Transitional Justice Context

Principal-agent theory, which emerged from the field of economics as a method for under-

standing dynamics between multiple parties engaged in the arena of firms and markets,

has been an important tool for clarifying the nature of the policy process. The foundation

of principal-agent theory is premised on a few major claims linking the principal (one

of at least two entities or actors engaged in some form of transaction) to a separate and

distinct agent (another entity or actor). Principals, who have a set of distinct interests,

have some desired outcome which is not independently attainable and thus are required

to employ an agent to obtain said outcome; however, the agent in this context has its own

independent interests. In more technical terms, “an agency relationship has arisen be-

tween two (or more) parties when one, designated as the agent, acts for, on behalf of, or

1The data in the Transitional Justice Database has changed considerably from its initial release in 2010

to its updated version in 2014. For example, 59 different truth commissions were identified at the time of

first publication—of that number, 29 could not be validated by the author as ever having been in existence.
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as representative for the other, designated the principal, in a particular domain of decision

problems...both the agent and the principal possess...independent utility functions...and

they act so as to maximize their expected utility” (Ross, 1973, 134). In the context of

political science, one of the most common illustrations of the principal-agent relationship

is that between voters who act as the principal and delegate power to elected officials who

function as agents in the domain of political decisions.

Two fundamental assumptions2 drive the majority of principal-agent theory (both of

these assumptions are displayed in figure 2.2).3 The first of these has already been alluded

to in the previous description—principals and agents hold different sets of preferences (in

more technical terms, utility functions). Each of these entities acts in such a manner as

to see those preferences realized, or to maximize their utility functions. However, given

that we assume they do not share preferences, it is necessary to bridge these interests

through an incentive structure. In other words, for the principal to induce the agent to

attain the principal’s goals, it is necessary to offer some incentive which is consistent

with the agent’s preferences. A simple application of these concepts is witnessed in the

workplace: employers (principals) hire employees (agents) to maximize profits (employer

preference) by paying wages (incentive structure) which increases individual income (em-

ployee preference).

The second fundamental assumption is that principals and agents do not have the

2Gary Miller, in his assessment of the evolution of principal-agent theory, identifies six core assump-

tions: (1) the agent takes an action that determines a payoff to the principal; (2) there is information asym-

metry in that the principal can observe the outcomes associated with those actions (or even monitor them)

but cannot obtain full information as it is too costly; (3) there is an asymmetry in preferences; (4) the princi-

pal acts in a rational manner and is able to offer the contract to the agent in the first move of the transaction;

(5) the principal is able, via backward induction, to identify the best possible outcome considering the

agent’s utility maximization function; and (6) the principal can engage in ultimatum bargaining (2005). I

focus on preferences and information asymmetry as these are the most commonly imposed criterion across

different texts on principal-agent theories and models.
3Diagram was created by MisterX000 and drawn from http://en.wikipedia.org/wiki/

Principal-agent_problem using License CC-BY-SA-3.0-MIGRATED which was released under

the GNU Free Documentation License. For further details on the use of this image, see http://

commons.wikimedia.org/wiki/GNU_Free_Documentation_License.

http://en.wikipedia.org/wiki/Principal-agent_problem
http://en.wikipedia.org/wiki/Principal-agent_problem
http://commons.wikimedia.org/wiki/GNU_Free_Documentation_License
http://commons.wikimedia.org/wiki/GNU_Free_Documentation_License
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Figure 2.2: Diagram of Principal-Agent Theory

same access to and knowledge of information related to desired outcomes (asymmetric

information structures). In the typical principal-agent structure, principals contract to

agents who have greater information in terms of obtaining the outcomes which are desired

by the principals.4 This is in fact one of the main drivers for seeking out the agent in the

first place—as principals are incapable of obtaining complete information due to the costs

that would impose, the agents become a necessary link that can deliver the outcomes of

interest.

Principal-agent theory has proven to be useful in a number of fields and contexts,

especially with respect to understanding the development of public policy as well as issues

of delegation in international relations (Guston, 1996; Braun and Guston, 2003; Hawkins,

2006; Dunlop and James, 2007). However, application to the context of the political

or policy arena requires modification of the theory’s central arguments. As reported by

Waterman and Meier, “if a political principal...decides that it is not in its rational self-

interest to police or monitor its bureaucratic agents, that principal is unlikely to directly

bear any cost incurred by the agent’s shirking...the bulk of that cost is passed along to

the general public” (1998, 175). Given this, agent shirking may be more likely in the

4Information in this context may refer to capabilities, knowledge, or experience.
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political context as the costs are made more diffuse rather than targeted (which is more

common in standard economic models). Applications to political issues then, including

transitional justice, require taking this factor into account as it will influence the likelihood

of obtaining the principal’s desired outcomes.

Applying principal-agent theory to the context of transitional justice, we can gain

some important insights into the policy process as well as policy effectiveness. First and

foremost, there are often two levels of delegation (or hiring) taking place in the context of

transitional justice policies as political leaders devise the policies and then assign respon-

sibility to others for seeing these polices put into action (see Figure 2.3). Structures of this

form mean that there are multiple agents at the least and potentially dual principal-agent

structures in place—one occurring at the policy design level and another at the policy im-

plementation level.5 This is not always the case with transitional justice policies; policies

such as blanket amnesties offer the possibility of removing any delegation, as a simple

legal pronouncement by a leader is sufficient to ensure the outcome of no prosecutions

(assuming, of course, that actors do not independently attempt to pursue accountability

contrary to the mandates of the leader). With multiple levels of delegation, it is impor-

tant to indicate who is the principal and who is the agent at these different stages. The

principal at the first stage of policy development and design is an audience which desires

some level of justice response to past rights violations. This principal can be domestic,

international, or some combination of the two (which is often the case given the level

of globalization experienced today). Agents then are those who are tasked with devising

some form of response and are officials who are in charge of the government.6. A sec-

ond level of this principal-agent relationship may and often does exist when those who

devise the initial policy plans (policymakers) designate agencies or individuals (largely

bureaucrats) to carry out the policy. Principals at this second level are the policymakers

and agents are the bureaucrats or political entities charged with implementation.

5There are few extant applications of principal-agent relations in political science which deviate sub-

stantially from the standard model. See for example Larsén’s work on trade negotiations between South

Africa and the European Union (2007).
6Due to the fairly high rate of regime transitions which are not electoral in nature (coups, leader escape

or flight, etc.), I do not impose the assumption that these individuals have been elected.
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Figure 2.3: Diagram of Decision-Making Levels in Transitional Justice Policies
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Moving next to consideration of the assumptions of principal-agent theory, these cor-

respond well with the context of transitional justice. The initial principal’s desires for

justice may be shared by policymakers but it is certainly not their only or even their main

priority. In the vast majority of states with a record of massive rights violations, there

are high levels of political instability, damaged or destroyed infrastructures, limited or

resource-dependent economies, fractures in social relations and civil society, and com-

monly a number of spoiler groups or political competitors that may work to destabilize

any peaceful or functional political arrangements established following the end of those

violations. Leaders operating in this context must therefore balance these different prior-

ities as well as weigh their personal desire to ensure their political survival (Bueno de

Mesquita et al., 2004). It is at this juncture that we can begin to see additional and

important reasons why transitional justice policies may fail to produce specific positive

outcomes—policymakers who must balance these various concerns may need to sacrifice

justice in the name of alternative agenda items. This is not a new argument but rather

reflects the common notion of “peace vs. justice” which appears throughout the legal and

political science literature on transitional justice. Moreover, the contention that leaders

wish to balance these priorities also assumes that leaders consider justice a priority. This

assumption is not likely to hold in a variety of political settings and in particular when pol-

icymakers may be threatened by the use of transitional justice policies. Policymakers can

and often have been threatened in two specific forms by transitional justice mechanisms:

(1) individuals may be called to account for their specific actions and are therefore directly

threatened on a personal level (personal costs) or (2) they may be indirectly threatened if

their political agenda is challenged by the use of these policies (political costs). At the

second level of delegation, these same threats may continue to exist; this is due to the fact

that those who may be charged with implementing transitional justice can also be directly

or indirectly threatened. In many states, the military serves as an important tool of op-

pression enforcement; following the end of violations, the military is often called upon

to ensure the security of the transitional justice process or to produce evidence required

for establishing a record of the past. Instances such as these demonstrate quite clearly the

validity of the assumption of differing preferences.
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Considering what has been laid out thus far, why then is it likely that policymakers will

ever commit to costly transitional justice processes? A number of motivations actually fit

quite well with the use of transitional justice. First (and foremost according to those

who work on political survival), it may be necessary to ensure the continued existence of

the leadership or the regime. If the principal can impose significant and severe costs in

terms of removing policymakers from power, then policymakers would only fail to adopt

transitional justice policies in the instance that those policies pose an equal or larger threat

to their survival. These costs could be imposed in a number of ways: removal of leaders

via domestic elections, peaceful or violent coups, or international military or economic

intervention. Second, it is also possible that the political survival of the leader or regime

may be directly threatened not by political actors who want justice (the principal) but by

a continuing state of social unrest within the state. Failure to address the events of the

past may allow for a widening of societal rifts and eventually result in intercommunal or

intergroup violence which can undermine the existing political structure. This threat is

obviously related to the first but the key distinction is that in the first case policymakers

are the target of the threat but in the second case the threat is not directed at the leadership

per se but rather stems from a failure of reconciliation. A third motivation may simply be

that policymakers themselves have been directly or indirectly harmed by rights violations

and therefore have a personal investment in seeing justice done; this is less rare than

it may seem and has been witnessed in South Africa as well as a variety of states in

Latin America. Fourth, and finally, if individuals have internalized norms of justice as is

argued in the norm socialization literature, they may be willing to commit to such efforts

regardless of cost. While this model does not conform to rational-choice expectations and

has been strongly challenged by some, it remains plausible.

Turning to the second major assumption, it is also clear that asymmetric information

characterizes most transitional justice contexts, particularly at the policy design stage.

The initial principal, which has been identified as the domestic and/or international enti-

ties with a preference for justice, clearly do not have access to the political information

which is held by policymaker agents. By virtue of their elite political position, policy-

makers maintain an asymmetric informational edge over the principal. This assumption is
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also extremely likely to hold at the second level of delegation, with bureaucrats and other

implementation agents having an informational advantage over policymakers. While pol-

icymakers have asymmetric information on a policy’s selection and design, this does not

extend to policy implementation. It is often the case that the proceedings which take

place during implementation are off-limits to those who are not explicitly given authority

in that specific arena, excluding even the policymakers responsible for the original policy

design. Asymmetric information then exists at both levels of delegation thereby fitting

transitional justice to the larger principal-agent model.

2.5 Linking the Principal-Agent Framework and Outcomes

If, as has been argued in this chapter, the process of transitional justice policy development

and use conforms to a general principal-agent framework, it is now possible to go beyond

the limitations of previous normative theories in understanding the success or failure of

these policies (see Figure 2.3). Assuming multiple levels of delegation, there are at least

two critical junctures which may divert outcomes in a positive or negative direction. In

the first stages of policy selection and design, if the policymaker agent does not prioritize

justice then one of two outcomes may result: (1) no transitional justice policy is used

or (2) transitional justice may be used but it will be poorly designed.7 Policymakers may

choose to put into place some form of transitional justice if they perceive that not doing so

will be too costly; however, these initiatives will be used as political cover rather than as

legitimate efforts to establish accountability, reconciliation, or any of the other objectives

tied to transitional justice use. If policymakers prioritize justice, then they will both select

to put a policy into place and provide it with what they believe is sufficiently good design

to ensure that it has a reasonable chance of success. In Figure 2.3, this is reflected in the

initial and secondary levels of principal-agent match or mismatch. Presuming that policy

design has an effect upon outcomes, as has been done with the policy model in Figure

7Although Figure 2.3 presents policy selection and policy design as independent decisions (which they

are), this does not mean that these are different critical junctures. Decisions to adopt a policy are consistently

and nearly always made by the same agents that decide upon policy design. These levels are therefore

treated as one distinct critical juncture given that they are in the domain of one agent.



40

2.1, then poor design should produce poor outcomes.

The second critical juncture comes into play at the policy implementation stage. As-

suming, as we have in this model, that bureaucrats or the political agencies charged with

carrying out transitional justice have their own set of preferences, it is plausible that they

do not consider justice as a valid objective or goal. This may give rise to a second set

of principal-agent matches or mismatches as was witnessed with the policy design stage.

However, this level is complicated by the decisions which were made at the design level.

Individuals operating at this implementation level may legitimately want to prioritize jus-

tice but may be given such poor design structures that good implementation is no longer

possible. This does not necessarily have to result in poor outcomes but it should funda-

mentally reduce the likelihood of positive outcomes if agents charged with implemen-

tation follow design guidelines.8 Poor implementation, as with poor design, is likely to

produce poor outcomes.

Design and implementation should have a direct and perceptible effect upon policy

outcomes if the outcomes examined are indeed linked to those policies. However, both

policy design and policy implementation are influenced and/or constrained by the polit-

ical, social, and economic context in which a policy is placed. Given this, Figure 2.3

shows that there are context filters at both levels through which the effects of design or

implementation must pass prior to producing specific outcomes. It is plausible, though

unknown at this point, that context may play a predominant role with respect to these dy-

namics and thus be a key factor in determining whether positive or negative outcomes are

the result. For this reason, the analyses that will be carried out in Chapter 5 will account

for a range of factors that are linked to the outcomes of interest.

The discussion of theoretical relationships between the various policy stages and the

policy outcomes has to this point failed to indicate what these outcomes are as well as

8It is important to note here that if bureaucrats or political agencies charged with implementation do not

follow policy design prescriptions, then it is plausible that poor design may become irrelevant. However,

it is unlikely that individuals put into implementation positions would be allowed to pursue significantly

different activities and goals than those offered by policymakers for long before being removed by policy-

makers (again, this is subject to the level of oversight maintained by those policymakers).
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how they are related to the policies themselves. Existing publications have tied transi-

tional justice policies to a range of potential objectives or outcomes: improved respect

for human rights, better democratic institutions, intergroup reconciliation, societal peace,

even economic development. Further, many of these studies apply a set of consistent

expectations in terms of outcomes to all transitional justice policies—amnesties, truth

commissions, and courts are therefore all claimed to be capable of creating results like

democratic change. Although these policies may indeed prove to produce some of these

results, transitional justice as a policy is only developed under conditions related to hu-

man rights. Due to this, the outcomes which are most closely associated with transitional

justice and which should be theoretically linked to the full range of transitional justice

options are (1) the lack of repetition of gross rights violations and (2) improvement in

respect for human rights. While other outcomes may be relevant (including democratic

institutional measures which may be considered an indicator of rights), they are often

tangential to transitional justice and will therefore be omitted in this study.

2.6 Conclusion

The claims which have been developed in this chapter will be empirically investigated

in the remainder of the dissertation. Chapter 3 examines the institutional design features

of transitional justice policies, focusing on resource allocations and autonomy as key in-

dicators of good design. Chapter 4 takes on the implementation stage; given the wide

variety of implementation strategies however, it provides a more abstract approach to

defining and coding good implementation through the use of multiple measures, includ-

ing dummy, ordinal, and continuous variables. Chapter 5 provides an analysis of the full

policy process, incorporating measures of policy design and implementation in relation to

the rights outcomes listed above. If transitional justice policies are systematically linked

to human rights outcomes as is expected, then we should see patterns of good design and

good implementation linked to better rights outcomes. Conversely, if the lack of consis-

tent findings with respect to the use of transitional justice is a result of these policies not

actually being linked to improved human rights, then we can expect to find no relationship
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with either design or implementation measures. Either way, the results of these chapters

should further illuminate both transitional justice and human rights phenomena.
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CHAPTER 3

The Institutional Design of Truth Commissions and Transitional Courts

3.1 Introduction

In Uganda in 1974, Idi Amin called for one of the first official “truth commissions” in

history. What Amin ordered was an examination of the activities related to the military

takeover (that he himself had helped to orchestrate) which had preceded in 1971, an un-

expected course of action to say the least. Yet while it might have appeared to some that

Amin had perhaps turned over a new leaf, to anyone who read the legislation regarding

the truth commission it was apparent that was not the case. The legal mandate for the

commission (the Commission of Inquiry into the Disappearances of People in Uganda

since 25 January, 1971) made it clear that while this may be a truth commission in name,

it was not to be so in action. Rather, Amin employed the commission as a method of

political cover so as to prop up his repressive regime.1 While near farcical in nature, the

creation of this truth commission was the first act of its kind and marked the beginning of

what would be a considerable turn in the notion of accountability.

Two decades later in South Africa, a very different type of truth commission was put

into effect. Instead of being declared by a dictator intent on keeping power, the South

African Truth and Reconciliation Commission (TRC) was brought into existence through

legislation that enjoyed fairly widespread public and international support. Further, this

commission’s intent was not to simply provide a fallback or justification for previous

regimes, but to actually expose the human rights violations which had been carried out

during the era of apartheid. In short, this was a truth commission actually dedicated to

1In the legislation’s preamble, Amin referred to the “alleged” disappearances (insinuating their illegiti-

macy) and then went on to “direct that any matter touching the security of the State shall be excluded from

evidence”, thereby ensuring that the commission would be incapable of accessing any official files which

were likely the only sources of documentation on any disappearances which were carried out by the regime.
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finding some level of truth about what had happened and a path for reconciliation that

would provide a stable future for South Africa. While there are considerable disagree-

ments about how well the TRC performed, it no doubt carried a level of legitimacy and

influence that has since had major repercussions for truth commissions and transitional

justice worldwide.

In each of the examples listed, truth commissions were established for the expressed

purpose of investigating incidents of the past so as to provide a factual basis for speak-

ing about what had taken place, as well as to begin addressing the larger reconciliation

and rebuilding process. Although some of these commissions took place well after the

events they were intended to address, each was seen as instrumental to the ultimate goal

of a peaceful coexistence between groups or between the government and the populace.

Yet each was structurally quite different—in terms of the powers that were granted to the

commission, the resources they were allocated, and even their mandates (the legislation

which gave birth to the South African TRC was over 14 times as long as the presidential

decree which created the Uganda truth commission). To date, there has been some atten-

tion paid to these different design factors, but there are no large-scale analyses of these

design features or the contexts in which they are utilized. This chapter will thus propose

a specific conceptualization of institutional design that is relevant to transitional justice

and then construct the first large-N dataset of the design features tied to that conceptual

definition.

The remainder of this chapter is laid out as follows. First, I discuss the concept of

institutional design as it has been treated in a series of different literatures including work

on transitional justice and, drawing upon principal-agent theory laid out in the previous

chapter, call for the incorporation of two crucial factors that link design to policy out-

comes: resource allocations and autonomy. Next, I discuss the variety of possible design

options that exist for both truth commissions and courts as they have been constructed to

date. I then detail an array of empirical measures and present a cross-national summary of

these measures across over 40 different courts and commissions. Finally, I conclude with

a discussion of the patterns evident in the descriptive data as well as a brief discussion of

the relationship between these measures and the economic, political, and social context
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in which they are situated.

3.2 The Concept of Institutional Design

The concept of institutional design is fairly common in the social sciences and is preva-

lent in certain fields, namely economics, history, law, political science, public policy, and

sociology. Many of these conceptions share fundamental similarities, although at times

the various definitions focus upon quite different phenomena. These differences stem

primarily from alternative notions and ideas of what constitutes an institution rather than

any specific differences pertaining to the notion of design. For this reason, I will lay out

briefly a series of definitions of institutional design and then explicitly identify what I

mean by institutional design before moving forward to how this concept applies to tran-

sitional justice.

As noted previously, there are seemingly many “varieties" of institutional design.

Robert Goodin, in an introductory chapter reviewing institutional design as a concept in

a variety of social science disciplines, emphasizes the lack of coherence in the academic

literature on what constitutes an institution as well as on the paucity of work on the ele-

ment of design: “the phrase [institutional design] is characteristically dropped relatively

casually [in articles and books], with little analysis as to what it means for institutions (or

anything else, for that matter) to be ‘designed’ and still less analysis of what principles

might guide such design attempts” (1996, 31). Goodin goes on to argue that the lack of

literature on design actually provides an easier path toward definition of this component of

the concept—however, the much larger set of definitions of institutions presents problems

for pursuing a singular definition of institutional design. As is common in similar edited

texts, Goodin fails to provide a simplified definition but rather suggests that institutional

design may refer to a range of structures and design principles (both empirical as well as

normative) and subsequently calls for future analyses which look across these conceptual

variations.

Goodin’s chapter, which proves to create more questions than answers with respect to

defining institutional design, is however, an excellent introduction to the range of institu-
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tions and design principles in a variety of disciplines. A few authors of these chapters do

much to illustrate this variety:

• Philip Pettit—“When I speak of ‘institutional design’ I do not necessarily have in

mind the devising...of new social arrangements...but it is meant also to apply to the

more commonplace project of examining existing arrangements...” (1996, 55)

• Bruce Talbot Coram—“Social theorists have recently given considerable attention

to the problem of designing institutions...By institutions is meant the rules that

cover such things as decision-making procedures, property transfers, bargaining

processes, or voting schemes” (1996, 90)

• Claus Offe—“Institution is a key conceptual tool in the social sciences...institutions

embody normative intuitions or principles of those who live in or under the institu-

tions in question” (1996, 199)

These works can be further contrasted against other prominent definitions of institu-

tions which draw upon the economics and international relations fields:

• J.S. Banks (operating from within the economics discipline)—institutions are

“fairly stable sets of commonly recognized formal and informal rules that coor-

dinate or constrain the behavior of individuals in social interactions” (1995, 3)

• Barbara Koremenos, Charles Lipson, and Duncan Snidal (operating from within

the subdiscipline of international relations)—“we define... institutions, as explicit

arrangements, negotiated among [international] actors, that prescribe, proscribe,

and/or authorize behavior” (2001, 762)

These examples clearly illustrate Goodin’s point about the array of institutions which

are considered in works explicitly tied to the notion of institutional design. Hannu Nurmi

perhaps most aptly describes the institutions dilemma by highlighting the fact that this

range incorporates both tangible and intangible phenomena—“[t]he concept of institu-

tions is somewhat elusive. Sometimes the word is used as synonym for a set of norms
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(for example parliamentary system); sometimes it denotes a behavioural regularity of

some sort (for example two-party system). Some institutions have a status (for example

parliament); some are foci of authority and even worship (for example churches)” (1998,

preface).

From even this limited sampling of works, it is clear that there are few (if any) ele-

ments which appear with any consistency, even within disciplines. However, this should

not be taken to reflect the lack of a general understanding of what is meant by institutional

design. In most instances, these definitions do not exhibit much in the way of substantive

variation; each approach listed indicates that the researchers are looking a set of arrange-

ments or relationships pertaining to a specific formal or informal social context. What

varies most is quite simply the context within which the concept is utilized: in sociology,

it is often constraints and order; in political science, it is often formal mechanisms like

organizations or elections; and in economics it is generally more abstract understandings

of behavioral norms. Regardless of field, there is a great deal of concurrence on the notion

of some socially negotiated (either explicitly or implicitly) arrangement which acts as a

guideline (or set of guidelines) for specific behaviors.

Translating this larger and more abstract literature to the context of transitional jus-

tice is actually not seriously problematic although it is a context in which the concept is

not widely used (as I will discuss in the next section). Due to the fact that I treat tran-

sitional justice as a policy choice, I employ the definition identified by David Weimer,

which embraces many of the components from previous definitions. As Weimer notes,

“[p]olicy scientists have long been concerned with understanding the basic tools, or in-

struments, that governments can use to accomplish their goals...[t]he creation of [policy]

specifications and rules can be thought of as institutional design" (1995, preface).

Moving forward, I will use these terms in the following way: by institutions, I mean

those formal arrangements established by political actors. Institutions as they are dis-

cussed in the remainder of this text are formed for the purpose of pursuing or obtaining

transitional justice. Design refers to the way in which these institutions are structured

according to the specifications of the legal documents which in essence “create” the in-

stitutions; these documents may include parliamentary legislation, presidential orders, or
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even international resolutions.

3.3 Existing Approaches to Transitional Justice and Institutional Design

Institutional design is not often explicitly discussed in the literature on transitional justice

and rarely has the research to date framed policy selection and development in terms of

the options that may be available to policymakers. Perhaps the first time this design ap-

proach was utilized in relation to transitional justice was made abstractly in the work of

Claus Offe who wrote extensively about the transitions being faced by states of the former

Soviet Union. Offe noted, in his work on defining institutions in the post-Soviet context,

“the creation of institutions, or the building of new and “better” social, political, and eco-

nomic institutions is generally considered to be the central practical problem that societies

confront as they emerge from their thoroughly discredited past, such as postauthoritarian

and, in particular, postcommunist societies”(1996, 199). This far-sighted approach to rig-

orously considering the design elements available has not been found in many subsequent

works, presumably either due to the fact that this subject matter is often relegated to policy

studies or to the fact that this subfield was not a prominent topic until a decade later.

Of the early pieces which explicitly considered how these policies were structured,

the vast majority were overtly descriptive and lacked much in the way of theory.2. The

first descriptive and comparative analyses of transitional justice policies generally adopted

qualitative methodologies and focused on specific types or categories of mechanisms; this

is true of both truth commissions and courts as well as other transitional justice policies.

Since truth commissions have only existed since approximately 1970, there is little in

the way of analysis until the 1990’s, when the end of the Cold War facilitated a num-

ber of political transitions away from repressive leadership structures and toward more

democratic forms of government. The first political scientist to address and document

the existence of truth commission policies was Priscilla Hayner (1994; 2001) although

her work was preceded by scholars working from specific area studies disciplines (Latin

2Considering that at this point transitional justice was little known in political science, there is little

reason to expect that there would have been a strong theoretical component as the notion of transitional

justice was still being introduced to the discipline.
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American Studies in particular). In this first cross-commission analysis, Hayner discussed

15 of the first truth commissions to be utilized after massive human rights abuses and pro-

vided fairly detailed discussions of each commission’s design elements. Hayner’s work

was able to extensively document the qualitative features of these commissions, including

the number of commissioners serving, the mandate associated with the commission, and

even how the commission was legally created. However, these data were compiled in a

qualitative format, which restricted the comparative assessment within the text. Subse-

quent expansions of comparative commission research have generally documented these

same design features but have also included other qualitative measures without attempt-

ing to engage in any logical extensions to the domain of quantitative research (Dancy

et al., 2010; Wiebelhaus-Brahm, 2010). Most recently, efforts have been made to link

previously unnoticed features of a commission’s nature or work to its eventual success or

failure, yet even these works have failed to provide a comprehensive approach to com-

mission design (Taylor and Dukalskis, 2012; Dancy et al., 2013). To date, there are still

no publicly accessible datasets which attempt to systematically and quantitatively assess

these features on truth commissions although the subject matter has now been considered

for 20 years.3

The trend that has been noted for truth commissions also holds for courts. Research

that exists on transitional or ad-hoc courts tends to provide qualitative analysis of the de-

sign elements, documenting either deviations from the norm or the existing rules that are

in place to guide court practices as they pertain to transitional justice settings (Dickin-

son, 2003; Barria and Roper, 2010; Clark, 2010). The literature also tends to document

in extreme detail many of the features of international or hybrid courts but has not as of

yet provided a comparative examination of the full range of these courts (Peskin, 2008;

Stensrud, 2009; Nettelfield, 2010). Rather than review these works, for this chapter I

shall merely note that these details are available in much of the qualitative literature and

that there has been little comparative assessment of the contributions that specific court

3The collaborative Oxford-Minnesota Transitional Justice Dataset, which is intended to include at least

some design features, is slated for release in 2014 although the authors have not indicated when during the

year that might happen.
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features can offer in terms of satisfying various goals or objectives tied to TJ policy use.4

Few publications have taken on ‘institutional design’ in a more abstract and theoret-

ical manner and not merely provided a descriptive assessment of the institutional design

features found in past and present transitional justice policies. However, one such work

that actually stems from the field of legal studies has done so and thus deserves spe-

cial attention here. Carsten Stahn, in an article assessing various truth commission and

courts, provides perhaps the first rigorous analysis of institutional design in the context

of transitional justice (2005). More specifically, Stahn provides explicit discussions of

the linkages between commission and court designs, their contextual factors, and their

outcomes. As Stahn notes, design options are inherently constrained by a number of fac-

tors, namely security, existing institutional arrangements and their stability, the shape and

nature of the original rights violations, and the level of international involvement in the

post-violations space; moreover, these factors influence the possibility for certain positive

or negative outcomes. Although he addresses both commissions and courts, Stahn places

a specific emphasis on the series of design options available with commissions and he

highlights four specific factors which inherently determine the design of a commission:

• International vs. domestic—international or internationalized (hybrid models with

both domestic and international actors) commissions are more commonly adopted

for and adapted to contexts in which there is not a clear break between old and

regimes and there are continuing divides among different identity groups whereas

domestic methods are more classically associated with and depend upon a reason-

able level of internal security and stability

• Selective vs. general forms of inquiry—in cases with long periods and/or a wide

range of rights abuses, commissions are often and should be given a more general

mandate as it allows for fuller investigation; conversely, in cases with more discrete

periods of violations, selective forms of inquiry may be more appropriate

4For a more complete listing of the works that have dealt with courts and transitional

justice, see the Transitional Justice Bibliography at https://sites.google.com/site/

transitionaljusticedatabase/.

https://sites.google.com/site/transitionaljusticedatabase/
https://sites.google.com/site/transitionaljusticedatabase/
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• Quasi-judicial enquiry vs. fact-finding—commissions may attempt to adopt a more

collective orientation which is geared toward establishing an accurate historical

record or they may attempt to establish a more individualized approach with the

use of such tactics as “naming names” so as to generate some level of accountabil-

ity

• Enquiry vs. reintegration—the final major factor that Stahn identifies directly links

the design with the desired objectives; “in some cases the main challenge of transi-

tional justice is to transform a culture of impunity into a culture of accountability”

through specific and targeted enquiry while in other cases there is a need to foster

social reintegration and reconciliation among groups

As with many other publications during the early 2000’s, the work by Stahn retains a

qualitative approach and also spends a majority of the analysis describing what has been

utilized in the past in terms of truth commission and court designs. Moreover, it does

not provide specific theoretical guidance as to which features are the most important to

consider in terms of producing certain outcomes. To remedy this limitation of these exist-

ing approaches I turn now to incorporating the principal-agent framework introduced into

Chapter 2 and connecting this framework to specific design features and their influence

on outcomes associated with transitional justice use.

3.4 Institutional Design and Principal-Agent Theory

In Chapter 2, I argued that policy design and policy implementation are two critical junc-

tures which can and should influence the prospect for positive policy outcomes. This is

due to the fact that poor design should affect the implementation stage which should thus

affect the outcomes that are witnessed at the end of the policy process. However, this

argument fails to specify what is meant by poor design. What then are the key features

of design that are critical for producing positive outcomes, or alternatively what are the

policy features that can be given the label of poor design?

Taking into consideration the complete policy process model, good or poor policy

design can be determined by working backward from the intended consequences or out-
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comes. If we assume, as the model stipulates, that positive outcomes are the result of good

or proper policy implementation, then good policy design is that design which produces

good or proper implementation. So the fundamental question is then: what is necessary

for successful policy implementation? Sabatier and Mazmanian have, in their work on

effective policy implementation, identified five necessary and sufficient conditions for

successful policy implementation (1979, 484-485):

1. Programs are based on “sound theory” linking changes in the target to achievement

of the program’s ends

2. Policy mandates contain “unambiguous directives” and design the implementation

process to maximize the chances that the target will perform as desired

3. Those charged with implementation have sufficient “managerial and political skill”

and commitment to the policy objectives

4. The program is actively supported by relevant civil society organizations and do-

mestic legislators/leaders

5. Objectives for the program are not “significantly undermined” by new policies or

by “changes in relevant socioeconomic conditions” that erode policy support

The list of critical factors produced by Sabatier and Mazmanian highlights a full

range of the policy process, from policy introduction and objective identification to the

context in which these policies are placed. Only one of these points however is relevant to

the design phase—point 2 which discusses mandates and designing the implementation

process unambiguously so as to ensure target conformance with behavioral objectives.

If we identify the target as the implementing agency and assume that the desired

performance is to establish a functional commission or court, then all that is left is to

determine what will maximize the opportunities for a functional commission or court.

Two prominent factors emerge and these are identified at the secondary concept level in

Figure 3.1. In particular, functional commissions or courts require a sufficient level of

autonomy (power and authority) to carry out their mandate as well as sufficient levels of
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support (resource allocations) to make implementation possible. Autonomy and support

are then the two critical subcomponents for good institutional design of transitional

justice policies.

Figure 3.1: Components and Operationalization of Institutional Design

The concepts of autonomy and support, while critical for understanding good pol-

icy design, are insufficient for carrying out empirical examinations of institutional design

which is the ultimate goal of this chapter. It is therefore necessary to lay out an ex-

plicit set of measures which can operationalize what is meant by these terms. Autonomy,

while it has been defined somewhat alternatively in the policy literature, refers here to

the notion of having the authority and power to carry out the assigned tasks in the legal

mandate (Wilson, 1989; Ellison, 1995). Authority and power are independent concepts

with authority corresponding roughly to jurisdiction and power corresponding to the set

of authorized actions which can be taken by those implementing the transitional justice

policy. Support as it is discussed in this chapter refers to both tangible and intangible

resources which are provided for those engaged in policy implementation.

Linking each of these concepts and measures to the principal-agent framework previ-

ously proposed results in the following expected relationships: (1) mandates which grant
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higher levels of autonomy, as indicated by higher levels of authority and greater numbers

of designated powers, should produce better rights outcomes and (2) mandates which

provide greater support, as indicated by more intangible as well as tangible resource al-

locations, should also produce better outcomes. However, these are not the only design

features which can and should be catalogued on commissions and courts, as many other

factors may play a role in determining how well these institutions function. In the next

section, I detail the full range of design elements which will be catalogued in the dataset

of courts and commissions as well as describing how these elements are measured and

coded in that dataset.

3.5 Design Elements of Transitional Commissions and Courts

Contemporary forms of transitional justice often have drawn upon past examples of sim-

ilar policies. Some have traced the beginning of transitional justice institutions to the

Nuremberg and Tokyo trials, although the imposition of courts in the style demonstrated

during the 1940’s would hardly qualify as transitional justice according to today’s stan-

dards (Bass, 2000).5 Regardless of the policy origins, institutions of transitional justice

are a recent addition to the realm of domestic and international policies and thus their

design can vary substantially depending upon time and space as well as the events which

led to their existence.

Tribunals or courts have often been modeled in the outline of the Nuremberg trials, but

with considerably more attention to the domestic and situational context. Domestic trials

for rights violations began taking place in South America and other regions of the world

by the 1980’s, but there were no specific war crimes courts until the development of the

ICTY in 1993 (Kim and Sikkink, 2010). The ICTY was the first court of its kind in over

four decades and was also more explicitly concerned with its transparency and legitimacy

than had been the case with Nuremberg or Tokyo. A more recent development in the realm

of ad-hoc transitional courts has been the creation of a number of permanent war crimes

5The trials of German and Japanese leaders are more appropriately considered “victor’s justice” accord-

ing to many (Bass, 2000).
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courts at the state level (Sikkink, 2011).6 Alongside the opening of the International

Criminal Court (ICC), these new permanent domestic courts seem to indicate a significant

change for and possibly the elimination of the principle of sovereign immunity.

With respect to the shape that truth commissions have taken, the variation has been

much more significant; it seems that this is likely due to the fact that there was no prece-

dent for such commissions prior to 1974. Until the 1990’s, there was little involvement

from international organizations (such as the United Nations) in the development and

activities of these commissions which limited the potential for global diffusion of spe-

cific truth commission structures. Commissions of inquiry, which had been utilized as

far back as 1904, provided a basic framework for subsequent commissions although their

mandates were considerably different.7 This basic commission framework has been sub-

stantially altered and expanded upon over the course of the past fifty years, leading to a

growth in the options available for truth commission design.

In the following pages, I review a series of configuration options available for com-

mission or court structures. Some of these design features have been summarized by the

authors noted in the previous section and where appropriate I will utilize portions of their

discussion or description.8 However, it should be noted that some of the features that I

will discuss have been glossed over in the political science literature and simply have not

been addressed in other disciplines or popular work.

Before delving into these structural options, it is important to briefly discuss man-

dates, which are the legal documents responsible for the creation of truth commissions

and courts. These mandates may be issued by parliamentary bodies via legislation, pres-

6Although there have been a fairly large number of trials for human rights violations domestically, the

creation of war crimes courts lags considerably behind these numbers. The possible reasons for this slow

development of such courts include the creation of the International Criminal Court as well as regional

human rights courts, such as the Inter-American Court of Human Rights.
7Most of these early commissions were international and based on the language of the Hague Conven-

tions. Only later were commissions of inquiry adopted on the domestic level; a standard example of the

legislation giving rise to these types of commissions is the Pakistani Commissions of Inquiry Act of 1956.
8Priscilla Hayner, who wrote the first book-length treatment of truth commissions, provides an excellent

discussion of these design features in the original and second editions of Unspeakable Truths (2001, 2011).

Her data contributes considerably to the collection efforts in this chapter.
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idents (or perhaps prime ministers) via decrees or orders, international organizations via

United Nations resolutions, or peace agreements negotiated between multiple parties.9

Mandates create the agenda of a court or commission, providing specific guidelines as

to what actions can be considered for investigation as well as what actions can be taken

by the respective commissioners, judges, or prosecutors. Nearly all mandates also name

a specific temporal range for these investigations as well, specifying that commissions

may only look at rights violations between two dates, over a period of years, or during

the tenure of specific leaders. For some mandates, these temporal restrictions confine

the commission or court to looking at a short period of months or days whereas others

have covered dozens or even hundreds of years.10 Beyond these basic outlines, mandates

provide essentially all of the formal guidance for the implementation of the commission

or court, including their legal structures. These mandates may be altered or expanded

with subsequent legislation, presidential orders, or resolutions but these additions rarely

deviate in any meaningful way from the original structures proposed.11 Given this, man-

dates both provide the general structure of the court or commission while at the same time

detailing some of the more specific features which may be important for understanding

the capacity of these transitional justice mechanisms. In the remainder of this section, I

lay out the series of options that have been incorporated into mandates of current or past

courts and/or commissions.
9An important point that should be made here is that there are “unofficial” truth commissions that have

been created by non-state actors which serve the same general purpose as official commissions. However,

because these commissions are not sanctioned by political actors and are thus not an official policy which

follows the standard policy process, they will not be considered in this analysis. For further discussion of

the process of truth commission creation, see Hayner, chapter 15 (2011).
10The commission developed for Mauritius, for example, had a mandate to look into slavery or indentured

servitude practices stemming from as far back as 1638. Conversely, the Samsoni Commission in Sri Lanka

looked at two specific instances of attacks on the Tamil population that occurred in 1972 and in the months

of August-September in 1977.
11One significant deviation from this trend was the ICTY; its original mandate was a UN resolution

of less than 1000 words which really only provided a vague outline of the court’s structure and powers.

Subsequent UN resolutions multiplied the word count by a factor of 7.
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3.5.1 Objectives

Nearly all mandates, whether created by presidents, parliaments, or organizations, incor-

porate an introductory section which lays out a set of principles or objectives that the

creators of the mandate wish to acknowledge and/or pursue. Many of these objectives are

oriented around supporting the rule of law, development of democratic institutions and

practices, or around establishing accountability and truth with respect to the past. The

“never again” refrain is commonly found in the language of the objectives, as courts or

commissions are intended to deter future human rights violations (or violators). Increas-

ingly, the objectives which are laid out by separate political actors appear to strongly re-

semble one another, not only in the principles cited but also in terms of the exact language

utilized or specific references to rights documents (such as the Universal Declaration of

Human Rights).

Although the objectives may constitute a considerable proportion of the actual man-

date, they do not explicitly establish any design features of a commission or court’s in-

stitutional design. Given this, while the content of the objectives portion of the mandate

may be of theoretical interest elsewhere, these components of the mandate will not be

incorporated into the full dataset.

3.5.2 Autonomy: Authority (Jurisdiction)

As noted earlier, all mandates provide specific direction as to what events or actions may

be investigated by the respective staff of the court or commission. Jurisdictional authority

is always explicitly established for courts or tribunals; for international courts, it is often

the case that there may be concurrent or shared jurisdiction with domestic courts. In

addition, it is also possible that multiple levels of courts may be established and those

courts may be endowed with different jurisdictional dictates.12 Regardless of the number

of courts, jurisdiction is a crucial component that must be addressed in any mandate if

12This type of structure was seen with the International Criminal Tribunal for Rwanda (ICTR), where

an international tribunal existed concurrently with the use of special gacaca courts. Individuals tried at the

ICTR were generally leaders or the “big guns” while those tried in the gacaca courts were various Hutus or

Tutsis who did not play a role in the coordination of the genocide.
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formal trials are to be held.

With respect to truth commissions, mandates establish authority to conduct investi-

gations (or examine cases brought to the commission) that are related to the activities

of a specific past regime or time period. While the commission may be endowed with

some form of authority to conduct these investigations, this does not necessarily confer

specific legal powers; rather, this is an indicator of formal and general power to address

the history outlined in the mandate. Many of the mandates for truth commissions provide

a discussion of the specific legal powers separate from the actual endowment of general

authority.

Coding of the different levels of authority for the data portion of this project is done

according to a 5-point ordinal scale for commissions and a 3-point ordinal scale for courts.

The commission values are assigned as described in the following list:

5: Commission may investigate all right violations for the period covered

4: Commission may investigate a specific subset of rights violations for the period cov-

ered

3: Commission may investigate a specific subset of rights violations committed by spe-

cific parties for the period covered

2: Commission may investigate one form of rights violations for the period covered

1: Commission may investigate one form of rights violations committed by specific par-

ties for the period covered or it is only empowered to investigate abuses related to

discrete, isolated events

Court values are assigned as described in the following list:

3: Court is given ultimate jurisdiction

2: Court is given concurrent jurisdiction

1: Court is given subordinate jurisdiction
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3.5.3 Autonomy: Designated Powers

Separate from the designation of authority, there are a number of legal powers with which

commissions can be endowed.13 For many truth commissions, it is necessary to lay out

exactly what capabilities they have or, at times, those powers that they are denied. Some

mandates are quite explicit about these powers while others are quite ambiguous. Truth

commissions with “teeth” are often given the power to issue subpeonas, compel testimony

or the retrieval of evidence from government officials or members of culpable groups, uti-

lize state security or police forces, and impose fines or penalties for failure to comply

with the requests of the commission. Conversely, other truth commissions are stripped

of power by their mandates—such mandates may impose restrictions on the types of in-

vestigations that commissions may undertake, provide legal excuses for former or current

officials, prohibit the naming of responsible individuals, or the public release of the final

report.14

The allocation of legal powers is either done via an explicit listing of powers or

through a more vague discussion of the expectations of the commission’s activities. Man-

dates which provide enumerated lists often appear to endow commissions with greater

power than those mandates that do not. While this assertion does not always hold since

mandates can be modified, it is generally true that shorter and vaguer mandates appear to

be correlated with weaker commissions.15

Coding of powers is done through a simple count of total powers allocated. For each

of the powers listed below, 1 point is added to the power variable value:

• Freedom to travel both within and outside the state to pursue evidence

• Access to facilities without needing to request permission

13This section will speak particularly to the design of truth commissions, as jurisdiction which was

previously discussed provides the necessary legal power to respective international, hybrid, or domestic

courts.
14Naming names is one of the most prominently debated powers of commissions as it opens up the

possibility of targeting those who were named in the report.
15Mandates are often modified by subsequent legislation or resolutions and even possibly by additional

presidential decrees.
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• Ability to compel authorities (military, etc.) to give testimony, documents, and

evidence

• Ability to subpoena witnesses

• Ability to impose fines or penalties for failure to comply

• Receive assistance from law enforcement or security agencies

• Receive assistance from courts or legal institutions

• Ability to explicitly name those found responsible for rights violations in the final

report

• Ability to refer cases to courts for prosecution

• Any additional explicitly enumerated powers other than these listed

3.5.4 Resources: Timeline

Once policymakers have determined they will create a court or commission, they must

then determine how long the court or commission will be in existence. By their very

nature, ad-hoc courts or commissions will not have a permanent place in their respective

political realm. In addition, most policymakers prefer that these ad-hoc institutions wrap

up their work as quickly as possible; for this reason, it seems natural to specify that the

work be completed by a particular date or within a certain time frame. Coding of time

resources is done by accounting for the number of years and months that are given for

completion of the work.

A prominent feature of more recent commission mandates has been the inclusion of

policy extension timelines (e.g. for a commission given 18 months in its initial mandate,

it may be possible to request an extension of 3 months to allow for completion of the

commission’s work). Therefore, beyond simply coding the initial timeline imposed, the

dataset also includes a dummy variable for the inclusion of an extension and a second

extension variable which counts the number of additional months offered for completion.
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3.5.5 Resources: Funding

Among the most important design elements that policymakers must consider are dif-

ferent resource components, including financial and possibly even intangible resources

(Ghosn, 2012). A fairly large number of mandates never include a discussion of this issue

and subsequently there have been serious limitations to the work of many commissions

(Wiebelhaus-Brahm, 2010; Hayner, 2011). Those mandates which do provide discussion

of this factor often do not put into place specific policies or practices on how to request

or budget funds. Mandates which go so far as to enumerate all of these things often in-

clude discussions about the use of outside funding or donations as well as the financial

resources of the state or organization (in the case of the UN) which may be utilized. It

is more common, however, that funding resources and processes remain underspecified

which can present any transitional justice policy with an almost insurmountable barrier

to implementation. Coding of funding allocations is done via a dummy variable, with a 1

indicating some explicit designation of funding support and 0 otherwise.

3.5.6 Resources: Staffing

Beyond the issue of financial support, there is the matter of support staffing which is

crucial for implementation (Ghosn, 2012). The majority of mandates for courts and com-

missions do not touch upon this issue although it also has been critical for the success-

ful completion of these policies. For those mandates which have discussed this matter,

staffing allocations are generally minimal and are often limited to those individuals who

will be employed at the highest levels or as associates for the president of the commis-

sion. Coding of staffing is done via a dummy variable with a 1 indicating that staffing is

explicitly allocated in the mandate and 0 otherwise.

A special category of staffing that configures prominently for the success or failure

of a policy is the number and selection of commissioners or judges in charge of leading

the commission or court. This is due to the fact that these individuals are capable of

endowing these mechanisms with legitimacy or conversely expressing that the transitional

justice policy is little more than a sham. Beyond issues of legitimacy, the number of
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commissioners or judges provides a natural constraint on the capacity to carry out the

policy—fewer individuals at the top level means fewer total cases can be investigated.16

Given this, the establishment of and appointments to these positions are critical. Coding

of the number of commissioners or judges is done with a simple count. Coding of the

selection process, which is also a critical indicator of legitimacy, is done by determining

whether the process is inclusive or not (with a 1 indicating inclusive and 0 otherwise).17

A more detailed description of these methods is listed below for courts and commissions

respectively.

Courts The selection of judges for positions on war crimes courts tends to mirror

the processes utilized for other domestic or international courts. In terms of domestic

judges, it is often the case that judges who are already prominent in the legal system may

be appointed to lead the court. With respect to international courts, judges or justices are

usually selected by a process of nomination and approval and there is an overt attempt to

incorporate a variety of individuals who hold different ethnic, gender, and even possibly

linguistic affiliations. Because of the desire to administer justice in an unbiased fashion,

the processes for judicial selection are generally transparent and crafted in such a way as

to maintain the appearance of fairness.

Truth Commissions As detailed in Hayner (2001, 2011), there are many methods

for the selection of commissioners. It is common for commissions that are established

by presidential decree to include a list of specific individuals by name who will serve on

the commission. However, for most commissions which are established by parliamentary

processes, there is more likely to be a selection criteria or outlined procedure for naming

and then approving commissioner candidates. For some truth commissions, the selection

of commissioners is made by certain groups in civil society, specific government entities

(such as different houses of parliament), and even via public selection to some extent.18

16Although it is generally the case that more commissioners or judges allows for more investigations,

that relationship may have a log-linear shape, meaning that there are diminishing returns on the number of

cases that can be handled by increasing numbers of commissioners or judges.
17This data is not presented in this chapter but is available from the author upon request.
18In coding the selection of South African commissioners, Forsythe (2012) notes that the selection was

via a public consultation process.
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3.5.7 Resources: Headquarters

One of the most overlooked components across commission and court mandates is the

designation of headquarter locations or spaces in which a commission or court is to op-

erate. While this may seem a minor issue, inclusion of this detail reflects a capacity to

consider implementation on the ground as well as to reduce the number of decisions that

must be made by those carrying out the policy. Coding of this factor is done through a

dummy variable with 1 indicating that a headquarters or central office location has been

listed in the mandate and 0 otherwise.

3.5.8 Resources: Mandate Specificity

As noted by Sabatier and Mazmanian, programs with unambiguous directives are those

which are more likely to see effective implementation (1979). Mandates with greater

levels of specificity serve as a resource then as they require fewer additional levels of

decision-making and provide clearer guidelines for the process of implementation.19 As-

suming then that longer mandates reflect more specificity in terms of the implementation

process, these longer mandates should also be important resources in terms of delivering

positive outcomes. Coding of mandate specificity is done through a word count of both

the initial mandate document as well as a full word count of all mandate documents.

One special note needs to be made here pertaining to these mandates. A significant

number of legal mandates are written in the official language of the respective state; given

this, word counts listed are for the original document(s) and not their English translation

although translations are used for coding of other policy design measures.

3.5.9 Resources: Agency Oversight

With the creation of any ad-hoc institution, policymakers need to consider whether that

institution will act in a truly independent manner or whether it will report to or be over-

seen by an existing political agency. For example, a truth commission may be made

19This is of course only true if the portions of the mandate pertaining to actual implementation are more

developed rather than portions that are immaterial such as sections on policy objectives.
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subordinate to the Minister of Justice, it may give rise to a new ministry or permanent

commission (such as a Human Rights Commission), or it may be established as a truly

independent institution that is responsible only to the state in terms of its final product.

In the case of courts, specific courts may be placed under a state’s highest court (which

is common with domestic courts) or may be made into an independent court with its

own distinctive appeal processes. To sum, courts or commissions can be integrated into

the current framework of the domestic or international political structure or they may be

given an explicitly distinctive place outside that framework and this placement may result

in reduced levels of support (but perhaps also greater levels of independence).

An important caveat in this discussion that must be raised is that the administration

of the court or commission depends upon whether the policy is international, domes-

tic, or a hybrid (Ghosn, 2012). Strictly international courts or commissions have always

been created by the UN as there is no other international organization which has been

endowed with the power to investigate inter- or intrastate activities.20 The creation by

the UN of these policies necessarily means that they will be administered by the UN at

large or by one of the UN’s arms (such as the Security Council). Domestic courts or com-

missions however may be designated as fully autonomous, required to coordinate with

certain ministries or branches of government, or may be completely subordinate to some

specific government institution. Hybrid courts and commissions present most political

actors with the greatest number of questions as it is necessary to determine what entity

will be responsible for the various functions, expenses, or resource requirements that the

policy requires for implementation. Coding of the existence of an oversight agency is

done via a dummy variable with a qualitative variable which lists the name of the agency

if one has been so designated.

20The passage of the Rome Statute and the creation of the permanent International Criminal Court (ICC)

opened up the possibility of investigating individuals for massive rights violations (war crimes, genocide,

etc.) which was previously a power that had been designated only for ad-hoc tribunals.
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3.5.10 Other Relevant Mandate Components

Although there are a number of additional features that mandates may incorporate, there

are only a few additional components which appear with any regularity.

Procedural Rules A considerable number of mandates lay out the specific policies

for decision-making or voting, attainment of quorum, and removal or replacement of com-

missioners or judges. Few mandates include “term limits” for judges or commissioners

but it is not uncommon to see policies listed for the filling of vacant positions.

Other Transitional Justice Policies Some courts and commissions have been au-

thorized to implement other forms of transitional justice, particularly the use of amnesties

and reparations. In some states, truth commissions have been linked with the court sys-

tem and have been allowed to refer cases with the evidence they have accumulated. Truth

commissions in particular have been given the authority (via mandate) to facilitate unity

and reconcilation through public or private processes, including but not limited to the

creation of specific memorials, holidays, or even certain kinds of infrastructure (public

parks, etc.).21

3.5.11 Additional Factors to be Coded

Coding of the contents of a mandate gives a clear indication of the design which was

attempted for each commission or court; however, there are other factors tied to the man-

dates and policies which may prove important and relevant for understanding policy ef-

fects. As such, the dataset will also include variables which note the timing, mode of

creation, and the nature of the event which led to each commission or court.

Timing When establishing a transitional justice mechanism, policymakers must first

determine how long (after the rights violations occur) to wait before putting into place

transitional justice policies. Preliminary works on this subject matter indicate that waiting

for longer periods of time after the end of the violations results in lower levels of improve-

ments in rights and democratic institutions (Dancy and Wiebelhaus-Brahm, 2013). It is

21The mandates for most courts have no links to other policies or if they do it is almost always to invali-

date past amnesty laws.
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therefore important to account for this as a potential modifier of the relationship between

policy use and expected outcomes. Timing of policies is coded as a count of the number

of years between the end of rights violations and the passage or creation of the policy’s

mandate.

Mode of Creation Returning to the notion of creation, it is plausible that certain

modes of policy creation reflect greater legitimacy of and support for transitional justice

policies (which is tied to better implementation as claimed by Sabatier and Mazmanian).

Coding of this measure is done with a series of dummy variables (parliamentary creation,

presidential creation, international creation, peace agreement creation) with a 1 indicating

that form of creation and a 0 otherwise. It should be noted here that some transitional

justice policies do have multiple forms of creation and therefore these categories are not

mutually exclusive.22

Policy-Generating Event One of the final factors which will be assessed in the

dataset is the nature of the events which led to the policy in the first place. It would seem

likely that it is more difficult to produce positive human rights outcomes with massive

rights abuses tied to instances such as long-term ethnic violence than in cases where

those abuses occurred as a result of short-term outbursts of violence. The events tied to

these grave abuses may be categorized as genocide/state-based repression, civil conflict,

intercommunal violence, or discrete instances of rights violations (such as assassinations

or riots). Coding will be done with a series of dummy variables (with one for each event

type) with a 1 indicating that form of creation and a 0 otherwise. In some cases, there are

multiple events tied to the policy—in these instances, multiple categories will be coded

as 1.

3.6 Data on the Design of Commissions and Courts

The various measures which have been previously discussed were coded from a series

of legal mandates which were obtained (1) online through the USIP’s Margarita Stude-

22One example would be the creation of the Special Tribunal for Lebanon which was created through

both international resolution as well as domestic legislation; multiple modes of creation are most likely to

be seen in hybrid structures.
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meister Truth Commissions Digital Collection as well as through various official gazettes

which publish legislation and/or presidential orders for public access and (2) in print from

a variety of published works (Kritz, 1995; Hayner, 2001; United States Institute of Peace,

2013). A large number of these mandates (approximately one-third) required translation

before coding; translation was accomplished with the assistance of individuals who were

trained in those languages (documents in Spanish), through the primary investigator’s

previous training (documents in French), or through the use of Google Translate services

(for documents in Korean, German, and Serbo-Croat). LexisNexis searches were also

completed for each commission in an effort to locate news sources which could fill in the

existing gaps when mandate documents were incomplete or when they were provided in

an already translated format. A total of approximately 75 different mandate documents

were collected, translated if necessary, and then coded in the existing dataset. Patterns

of design use will be summarized in the remainder of this chapter while testing of these

features will be completed in Chapter 5.

Figures 3.8, 3.9, 3.10, 3.11 and 3.12, listed at the end of this chapter, present the

design data that have been collected on truth commissions and tribunals utilized since

1974. In looking at these data, a few patterns become apparent: first, many truth commis-

sions and courts developed early on had much shorter and quite likely vaguer mandates

(see Figure 3.2). The word counts provided in that graph demonstrate that as time has

progressed, these policies were more thoroughly developed and thus the legislation grew

longer. The mandate for the TRC in South Africa stands in stark contrast to all of the

truth commissions that predated it and even in comparison with other mandates prior to

2003. This pattern also holds for the transitional courts listed in Table 3.12—the mandate

for the ICTY is 6 times shorter than the mandate for the ICTR, which was developed only

months later. It would appear, given these data, that as transitional justice policies have

grown in the usage, policymakers have been more attentive to the need for specificity in

their legal construction.

In terms of the important design features that were previously linked to outcomes,

there are few patterns of interest. First, looking at Figure 3.3 which presents authority data

over time, we can see that there is little in the way of patterning except that after 1985,
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Figure 3.2: Mandate Specificity per Word Count, 1974-2012

nearly all commissions were given the authority to rigorously investigate rights abuses

rather than being restricted to a subset of the rights violations. The story with respect

to power is however, quite different—as can be seen in Figure 3.4, there is a noticeable

upward shift over time, particularly following 1995 and the South African TRC. While

there is still substantial variation, it seems that there has been “better” design as time has

progressed, indicating either that leaders have been more committed to justice or that they

now know what is expected and are designing institutions accordingly.

Turning to resource considerations (which are displayed as comprehensive scores) in

Figure 3.5, later commissions have been generally be given more resources.23 Overall

resource numbers have risen over time although there are still many policies which ex-

hibit much lower resource allocations. More recent commissions have been given greater

23Resource allocation scores are calculated by adding the dummy variable values for funding, oversight

agency, time extensions, and designated headquarters to three ratios: (1) word count relative to the av-

erage for that mechanism type; (2) time limits relative to the average for that mechanism type; and (3)

commissioner or judge count relative to the average for that mechanism type.
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Figure 3.3: Commission Authority over Time

amounts of time to complete work, the use of more extensions, more discussions of fund-

ing and staffing (including increasing numbers of commissioners), and more designations

of locations to be used as headquarters. However, this pattern does not hold with respect

to the designation of oversight agencies. Perhaps the most significant change has been

the much greater attention to funding with time; prior to 1995, not a single commission’s

mandate included information on funding but since 2006, every commission’s mandate

has incorporated some discussion of this matter.24 It would therefore appear that this issue

has gained enough importance to warrant explicit attention in the commission’s mandate

along with other, less common resource allocations.

In terms of the data on courts, there are a few interesting patterns that can be detected

from the data. The most prominent of these is the more extensive development of the

court’s mandates as reflected by the larger word counts over time (overlooking the sig-

nificant deviation exhibited by the Regulation 64 Panels). Of the courts listed in Figure

3.12, most have been created or extensively influenced by the United Nations—however,

no specifically international tribunal has been created since 1995 as the predominant ap-

proach has been to create hybrid institutions with cooperation between domestic and in-

24While there may be discussion and even allocation of funding, this does not actually mean that suffi-

cient funding was provided at the time of implementation. This dynamic will be investigated in Chapter

3.
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Figure 3.4: Commission Power over Time

ternational actors.25 The Supreme Iraqi Criminal Tribunal is the only court in this dataset

which can truly be called domestic although its development under the Coalition Provi-

sional Authority led by the United States introduces questions as to whether this can truly

be called a “domestic” institution. It should also be noted that, although the Special Iraqi

Criminal Tribunal was initially established as an ad-hoc institution, it has been modified

by legislation to become a permanent tribunal. Perhaps one of the more intriguing pat-

terns that can be highlighted with respect to the courts which are tied to the UN is the fact

that there have been significant efforts to locate these institutions in areas where violations

actually occurred as opposed to the ICTY and ICTR. This dynamic may be an effort to

facilitate greater legitimacy although existing research has questioned whether relocation

can truly deliver such legitimacy (Stensrud, 2009).

In comparison to commissions, courts also seem to be exhibiting greater tendencies

toward increasing specificity as well as increasing resource allocations, although the al-

location of resources has certainly not exhibited any linear trend over time. A marked

difference from commission mandates is the much greater attention to staffing issues—in

most of the court mandates, there is explicit attention to both selection of general staff

25This is certainly also influenced by the creation of the International Criminal Court in 2002 which has

assumed a permanent role as an institution for trials in states where there is no political will to hold rights

violators accountable.
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Figure 3.5: Truth Commission Resource Allocations over Time

members as well as detailed rules for selection of judges and prosecutors. This trend

is much less apparent with truth commissions although selection of commissioners has

become a much more prominent subject matter since 1995.

3.7 Context and Design Features

The patterns which emerge with respect to these various policy designs point to some in-

teresting policy-specific dynamics. However, these patterns have really only been related

thus far to the context of time; in this final section, I examine these data in relation to

economic, political, and social contextual factors. The economic context considered for

this portion is the level of state wealth, which is often the only economic variable consid-

ered with respect to these policies. Factors which fall into political context are the nature

of the event which preceded the policy (repression, conflict, both repression and conflict,

or discrete events such as riots or coups) and whether these policies occurred during a

democratic transition. Finally, social contextual factors are considered; what is meant by
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social context is the environment in which these states are situated, namely their regional

locations. There may be distinct relationships between each of these contextual factors

and policy design features but as of this point there has been little to no examination of

what these relationships are. A more thorough examination of contextual factors will be

carried out in Chapter 5 but at this point it is helpful to introduce any patterns which exist

in terms of the design-context relationship.

Looking at political context, both courts and commissions appear to be more common

after periods of repression than after periods of war; this is reflected in the small num-

ber of policies which actually are crafted in response to conflict episodes. This may be

due to the fact that negotiated peace agreements, where there are opportunities to discuss

and develop transitional justice policies, are not as common as military victories (Kreutz,

2010).26 It is however true that of the commissions and courts identified, those that were

tied to civil or international wars were largely set into place in the peace agreements that

were developed. A second and perhaps more important political context dynamic that

emerges regarding these policies is the fact that of the commissions and courts listed,

very few were actually designed in the context of a democratic transition.27 While half

of the courts were established during transitions, this is only true with 5 of the approx-

imately 30 commissions. This finding would clearly seem to indicate that democratic

transitions are less tied to transitional justice than was previously thought; it may also

reflect that policymakers are unwilling to pair what may be destabilizing transitional jus-

tice practices with other potentially disruptive democratization processes. With respect to

different design features, commissions and courts designed in democratically transition-

ing states had an average authority score of 4.26 and average power score of 2.42; states

not undergoing democratic transitions had an average authority score of 3.5 and an aver-

26Military victories were much more common during the Cold War era; negotiated settlements actually

outnumber military victories in the period from 1990-2005 so this contention will not hold for that period.

Having a military victory does not mean that there cannot be transitional justice but it often means that there

is a reduced likelihood of these policies.
27I note here that a commission or court is considered to be designed within the context of a democratic

transition if the policy emerges within two years following the democratic political shift (a democratic

political shift is defined as a 3-point Polity score increase (Marshall and Jaggers, 2012).
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age power score of 1.86. In terms of resource allocations, mechanisms for democratizing

states had an average score of 3.74 while states not undergoing such transitions had an

average score of 3.94. Overall, then, transitional justice policies in democratizing states

appear to be more lacking in terms of power and authority but not necessarily resources

when compared with policies used in states not experiencing these political shifts.

Beyond political context, it is also critical to consider the economic context in which

these policies are configured. Many transitional justice policies can be quite costly, espe-

cially for poor states which appear to have higher rates of rights violations and therefore

are more prone to use transitional justice. Courts are massively more expensive than truth

commissions, depending of course upon the size of the workload from the mandate; the

ICTY and ICTR, for example, averaged $130 million in expenditures per year by 2010, a

point at which their efforts were actually winding down. Truth commissions, in contrast,

require far less funding on average to be implemented—the South African TRC, which

was easily the most expensive truth commission of its kind in the 1990’s, had an annual

budget of approximately $18 million, much less than any hybrid or international tribunal.

It is therefore reasonable to expect that economic resources are likely not only to influ-

ence policy outcomes but also even policy selection. Turning to the economics associated

with commissions and courts, being a wealthier or poorer state (in terms of total GDP)

does not correlate with selection of commissions over courts or vice versa.28 Poor states

appear just as likely as wealthy states to have an transitional court, although wealthier

states seem to be able to use hybrid structures as opposed to strictly international courts.

In terms of design elements, there does not appear to be much in the way of patterning

except to note that on the very wealthy end (the right side of the graph in Figure 3.6), it is

interesting to observe that no commissions have high power scores and no policies have

low authority scores. One might expect, however, that perhaps states with higher levels of

GDP would produce higher levels of resource allocations; Figure 3.7 displays the results

of graphing resource allocation scores against state GDP at the time of policy creation.

This graph would appear to indicate that there is really no relationship between a state’s

economic resources and the resources it allocates to transitional justice mechanisms.

28State GDP data are culled from the World Bank’s World Development Indicators (World Bank, 2014).
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Figure 3.6: Authority and Power Values Against State GDP

The final factor to consider is social context. Given the propensity for states to emulate

their neighbors in terms of policy, it is plausible that there might be clustering in terms

of design features according to regional dynamics (Dobbin et al., 2007). Attempting to

compare by regional breakdown is difficult due to the fact that there is unequal represen-

tation of regions; Africa has the most transitional justice policies in this analysis with a

total of 16 while North America has the fewest with only 1. However, looking at the two

regions with the largest numbers of commissions and courts (Latin America has 11 poli-

cies compared with Africa’s 16 policies) may provide limited insight into whether these

regional/social dynamics are relevant for design. African policies have an average author-

ity score of 4 compared with the Latin America average of 4.27; the average power scores

are 3 and 1.9 respectively. The contrast in terms of resource allocations is however much

greater—African policies have an average of resource score of 4.5 while Latin American

policies have an average resource score of 2.4.29 While this set of summary statistics can-

29This difference is reduced by removing the two largest outliers, the commissions of Kenya and South

Africa, but the average resource score for Africa still remains much higher at a value of 3.8.
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Figure 3.7: Resource Allocation Values Against State GDP

not speak to all of the different regional dynamics, it does seem to indicate that regional

socialization may be relevant (to at least a limited extent) in terms of determining design

features.

3.8 Conclusion

Over the past 40 years, the use of truth commissions and transitional courts has grown

considerably, especially since the development of specific prominent policies such as the

South African TRC and the ICTY. Alongside the increased usage of these policies, there

have also been patterned developments in their structure, including in terms of design

elements that can have important effects upon different sets of policy outcomes. The

specificity of the mandates for these policies has increased considerably but this has not

necessarily translated into what might be called better design practices, although there

has been a general increase in power and resource allocations. This is certainly in some

sense a success as providing these details can ease the processes of implementation.

In the next chapter, data on implementation will be introduced—these data include
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measures of case initiation, investigations, trials or hearings, and final reports or measures

of adjudication. Hypothetically, one may expect that better design translates into better

implementation; however, this argument has yet to be examined. In the next chapter I

will provide the first analysis of the relationship between these two stages of the policy

process.
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Figure 3.8: Descriptive Data on Truth Commissions, 1974-1992
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Figure 3.9: Descriptive Data on Truth Commissions, 1995-2001
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Figure 3.10: Descriptive Data on Truth Commissions, 2002-2004
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Figure 3.11: Descriptive Data on Truth Commissions, 2005-2009
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Figure 3.12: Data on Transitional Court Design
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CHAPTER 4

The Implementation of Transitional Commission and Court Policies

4.1 Introduction

In December of 1990, Hissene Habré fled the country of Chad after eight years of brutal

rule. Less than one month after his departure, Colonel Idriss Déby created the “Com-

mission of Inquiry into the Crimes and Misappropriations Committed by Ex-President

Habré, His Accomplices, and/or Accessories.”1 While the mandate for the commission

clearly indicated who was to serve as the commissioners and endowed it with the author-

ity to collect evidence and conduct investigations, the implementation of the commission

faced incredible challenges. First among these was the fact that office space and suffi-

cient resources were not provided. This led the commission to set up in the offices of the

Directorate of Documentation and Security, the very location of the security forces (and

the torture carried out in that same building) that the commission was to be investigating

(Kritz, 1995, 54). Moreover, funding was not allocated until months after the commission

was to begin its work. Once the monetary arrangements were made, the two vehicles that

were designated for the commission’s use were stolen by combatants, stranding the com-

missioners in their efforts to contact victims and witnesses. In light of this information,

it is rather shocking that the commission was able to produce a report and interview the

over 1700 persons that it did manage to contact. Almost every failure on the part of the

commission was due to actual implementation with very little responsibility that could be

traced to the institutional design set forth in the commission’s mandate (though not for

lack of effort on the behalf of those working on said implementation).

While the case of the Chadian “Commission d’Enquête” represents a perhaps more

extreme case of the inability to implement transitional justice, many of the struggles that

1The full French name is the “Commission d’Enquête du Ministère Chadien de la Justice sur les Crimes

du Régime de Hissène Habré”.
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were faced by the commission are experienced to some degree by other truth commis-

sions. Yet how much these experiences are shared among commissions remains unknown

because, as with institutional design, there is no singular resource which provides docu-

mentation of how these policies are implemented. And, more often than not, academics

working in the discipline of political science have been focused on policies and their ef-

fects without subsequent attention to the actual implementation of these polices. Theories

of implementation originate most commonly with policy scholars who are affiliated with

political science departments but whose work remains segregated from that in mainstream

international relations research. In short, although those working in international relations

appear to be fascinated by policy, they have resoundingly relegated assessment of policy

follow-through to the realm of more applied research or have instead had to utilize a

piecemeal approach through isolated case studies.2 The lack of a large-scale data effort

here is detrimental, both for research on the outcomes and effectiveness of policy and

for overall understanding of the policy implementation process in contested or unstable

political contexts.

Looking at both commissions and courts, this chapter will introduce and examine the

concept of implementation, both as it has been looked at in the policy literature and within

the context of transitional justice, as well as introduce a series of appropriate measures

for both commissions and courts which document not only specific implementation prac-

tices but also key control factors which must be taken into account when assessing the

quality of implementation. These measures will then be added as an extension of the

dataset which was started in the previous chapter and, as with institutional design, will

be investigated for relevant patterns that may prove important for policy outcomes. After

reviewing these patterns, I will discuss the relationships between implementation and the

economic, political, and social context factors that were introduced previously. Finally,

the chapter will close with an assessment of how implementation corresponds to insti-

tutional design, in particular examining whether good design appears to be followed by

good implementation.

2This is less true of certain subjects such as nuclear policy which pertain directly to war, the topic matter

which initially drove the field of international relations.
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4.2 Defining and Theorizing Policy Implementation

As was noted in the introduction, the vast majority of conceptual and theoretical devel-

opment with respect to implementation is located in the realm of the policy sciences.

Theories of policy implementation in particular have appeared most commonly in jour-

nals on public administration and public policy, with few appearing in more mainstream

political science outlets. While a full review of the literature is beyond the scope of this

chapter, I will provide a limited discussion of how it has been approached among policy

scholars and then turn to considering how implementation has been employed in transi-

tional justice studies.

Compared with the research on institutional (or policy) design, the research on imple-

mentation has far less crossover among different disciplines and also has really only been

a recent focus even in the policy literatures which have addressed this topic (Van Meter

and Van Horn, 1975). I will therefore be focusing on policy studies again in an effort

to provide a first cut at defining implementation before applying it to the specific realm

of transitional justice. In the realm of policy implementation studies, Pressman and Wil-

davsky were among the first to offer a systematic and theoretical consideration of im-

plementation processes. Pressman and Wildavsky’s work on the Economic Development

Administration’s activities in Oakland led to the formulation of a series of propositions

about how implementation can be carried out in a more successful fashion than that which

was demonstrated in that case study (1974). While much of their theory is pertinent to

the implementation of transitional justice policies, I will begin by focusing solely upon

the definition selected by these authors for the concept of implementation. Implementa-

tion as conceived in their policy work was defined as “to carry out, accomplish, fulfill,

produce, complete” (1979, xxi).3 The authors then go on to note that “implementation

does not refer to creating the initial conditions”, suggesting the structure which has been

offered in this dissertation with distinction between institutional design and implementa-

3The definition given by Pressman and Wildavsky in both the first and second editions of their work

on Oakland was actually almost directly drawn from the version of Webster and Roget’s dictionary at that

time.
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tion (1979, xxii).4 While in many ways vague, these definitions provided the foundation

from which future definitions would be built and are considered to be the starting points

for present-day implementation research.

Later works on implementation have continued to employ similar terminology al-

though the concept has become much more expansive with time (see McLaughlin,

1987). Van Meter and Van Horn, offering a more policy-oriented conceptualization,

assert that “policy implementation encompasses those actions by public and private in-

dividual (or groups) that are directed at the achievement of objectives set forth in prior

policy decisions” (1975, 447). Palumbo and Calista, in their critique of previous ap-

proaches to implementation including those of the previously listed authors, explain

that “[i]mplementation involves more than just the governmental agencies that are of-

ficially responsible for carrying out a program; they involve, in addition, private agencies

and groups that are often contractors for carrying out policies; the target groups them-

selves...and, of course, the socioeconomic, cultural, and political conditions in the envi-

ronment in which policies are supposed to operate” (1990). Van Meter and Van Horn’s

definition corresponds closely to many of the more parsimonious theories of implementa-

tion while Palumbo and Calista’s definition is representative of the more holistic approach

that is largely exhibited in critiques of simplified models.

The definitions (and their associated theories) of implementation that have been high-

lighted thus far tend to conceive of the implementation process as one which is top-down,

with elites charged with both designing a policy as well as taking the necessary actions

to see the policies realized within the bureaucracy (Matland, 1995).5 However, these

approaches constitute only one method of theorizing about and examining the process

of implementation; in the second generation of policy implementation research, a num-

ber of scholars called for an alternative approach which would look at implementation

as a bottom-up process (Winter, 2006). The bottom-up approach calls for investigation

4They also indicate this clear separation elsewhere noting that “[y]ou can’t finish what you haven’t

started. Lack of implementation should not refer to failure to get going but to the inability to follow through”

(Pressman and Wildavsky, 1974, xiv).
5These approaches have been alternatively labeled as top-down, forward-mapping, or managerial in

different works on (Elmore, 1982; Palumbo and Calista, 1990; Matland, 1995).
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of those charged with service delivery, the policy targets, and the on-the-ground chal-

lenges associated with implementation (Matland, 1995). Studies adopting the top-down

approach developed in quite different ways from studies adopting the bottom-up view,

with important results for how implementation data were collected and analyzed. How-

ever, as was the case with the literature on institutional design, the vast majority of the

analyses produced were case studies which did not provide comparative assessment. In

response, the third generation of implementation studies called for the use of large-N re-

search strategies although many of these suggestions have apparently produced long lists

of potential variables without the appropriate follow-up studies (Winter, 2006). Overall

then the development of implementation studies has largely mimicked that of design with

many of the same limitations and concerns including the need for the development of

more comparative studies.

This very general review of the policy implementation literature omits much, particu-

larly with the subsequent expansion and development of the field of public administration

which also speaks to policy processes. Yet this summary provides the necessary backdrop

for thinking about application to transitional justice policies which have to date not been

addressed by policy scholars, which is unsurprising as standard justice policy processes

have received only limited attention in the general policy assessment realm (Newburn,

2006). Therefore I will now turn to considering how implementation is currently ad-

dressed in the transitional justice literature with specific attention to works which link

general notions of implementation to these more specific applications.

4.3 Implementation in the Context of Transitional Justice Policies

It is important at this juncture to highlight the fact that efforts to catalogue transitional

justice implementation are not new nor limited. The amount of research on this compo-

nent of transitional justice is rather large, so much so that at least one independent journal

has been developed in the past few years to provide a widely accessible resource for both

academics and policymakers working with or on these policies.6 As this literature is quite

6This is the International Journal of Transitional Justice.
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substantial and unwieldy, it is difficult to summarize in any sort of comprehensive fash-

ion what has been determined with respect to general transitional justice implementation

practices, especially in light of the fact that most case studies on this topic tend to em-

phasize their idiosyncracies. What follows is therefore an extremely restricted review of

this work which highlights prominent publications that are commonly cited as setting the

standard for subsequent research.

In terms of actual writing on transitional justice, of late there is far more on the imple-

mentation of truth commissions than on the implementation of courts (at least from the

perspective of political scientists).7 The reading list provided by the Transitional Justice

Data Base group on truth commissions alone is hundreds of works, many of which speak

to particular commissions and their respective activities (Olsen et al., 2010a).8 Specific re-

searchers, including James Gibson, Lisa Laplante, and Joanna Quinn have written exten-

sively about commissions in South Africa, Peru, and Uganda respectively looking at both

the various policy processes as well as their outcomes (see Gibson, 2004; Quinn, 2004;

Laplante, 2007). Others, including Priscilla Hayner and Eric Wiebelhaus-Brahm, have

written more generally about truth commissions by aggregating a series of these policies

and then analyzing them more deeply through case studies (Hayner, 2001; Wiebelhaus-

Brahm, 2010). Overall, the field has far more in terms of qualitative work, but much

less in the way of quantitative analyses. I will look at each of these different approaches

separately in the following subsections.

4.3.1 Qualitative Implementation Research

Given the short-lived history of transitional justice as a subfield, it is unsurprising that the

vast majority of work on implementation is qualitative in nature. Descriptive accounts of

the various truth commissions and courts (or their cases) are constantly emerging as new

7One of the few political scientists who has continuously worked on the implementation of courts is

Kathryn Sikkink; her most recent examination of implementation has looked at the role of victims in the

prosecutorial process (Michel and Sikkink, 2013).
8This list of readings can be found at https://sites.google.com/site/transitionaljusticedatabase/transitional-

justice-bibliography/truth-commissions-and-truth-telling.
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information is gathered on these policies. Moreover, there are new transitional justice

policies being introduced each year resulting in new case studies on a regular and contin-

ual basis. 9 The pace of commission and court growth indicates that this pattern is likely

to hold into the future.10

As has been noted before, truth commissions have been most often addressed in the

political science literature whereas courts are discussed by legal scholars as often as po-

litical scientists. In terms of implementation, limited discussions of how these policies

were carried out was present in the early work by Hayner who was the first to publish

cross-national analyses of commissions (1994). Hayner’s initial review of these commis-

sions was limited but her book treatment of the subject matter documented extensive data

on both the institutional design and the implementation of these policies (Hayner 2001,

2011). Some of the measures listed in that text include the number of cases pursued

by commissioners, testimonies taken or received, number of victims, budgets, and even

staffing numbers. However, the lack of uniformity in the presentation of this information,

while certainly understandable, left sizeable gaps even in later editions of the text.

Subsequent qualitative work has tended to take one of two directions: additional data

cumulation, both in qualitative and quantitative terms (when possible) or in-depth case

studies. Many of these pieces have drawn upon primary sources, such as final commis-

sion reports, documents used as evidence, and discussion with domestic populations who

have experienced the implementation of the policy firsthand. Often, these analyses pro-

duce great detail about the implementation process, with specific attention afforded to the

problems that have been encountered in the process of attempting to carry out the com-

mission’s work. With respect to the activities of courts, much of the analysis on specific

courts or cases has to do with the legality of the actions taken, the procedures associated

with the cases, or the political factors that influence the court as well as the outcomes

associated with the court’s activities (see for example Akhavan, 1998; McMahon and

9For example, Tunisia will implement a “Truth and Dignity” commission starting in June of 2014

(United Nations News Service, 2014).
10According to Kathryn Sikkink (2011), this increase is exactly what should be expected with the ’justice

cascade.’
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Forsythe, 2008; Lamont, 2010; Nettelfield, 2010). However, what is often missing from

these works is a comparative analysis in which the practices of commissions or courts are

contrasted systematically against one another.11

4.3.2 Quantitative Transitional Justice Research

As this chapter’s introduction has already noted, there are to date no large-N analyses

of implementation measures.12 This does not, however, mean that there are no large-N

datasets which can be utilized to gauge transitional justice policies. Since 2010, numerous

major databases have been developed on transitional justice, including the Transitional

Justice Data Base (Olsen et al., 2010a), the Truth Commissions Dataset (Dancy et al.,

2010), and the Human Rights Prosecutions Dataset (Kim and Sikkink, 2010) which in-

corporate some extremely limited measures of implementation. The Transitional Justice

Data Base considers what actors may be incorporated and targeted during the implemen-

tation process; the Truth Commissions Dataset, by contrast, looks at the final stage of the

implementation process and codes whether a final report was produced by a commission.

The Human Rights Prosecutions Dataset employs a dummy variable coding to indicate

that some level of implementation of prosecutions was held in a respective state in that

calendar year. Between these studies, the first codes early implementation measures, the

second codes a measure of the final stage of implementation, and the third provides an

indication of the existence of some implementation process although it does not provide

any detail beyond this.

While these quantitative datasets provide the springboard for subsequent work and for

future efforts to build in implementation, they lack measures that can provide real insight

into the policy implementation process. Moving forward therefore requires the introduc-

tion of a series of new measures as well as a theoretical link between these measures and
11There are considerable exceptions to this rule, including Fletcher et al. (2009) and the previously

discussed publications by Hayner and Wiebelhaus-Brahm.
12One dataset that speaks to these measures in a limited sense is the Post-Conflict Justice dataset (Bin-

ningsbo et al., 2012). However, as with other datasets in existence, the attention which is devoted to imple-

mentation is quite limited.
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why they are important; these arguments are elaborated in the following section.

4.4 Institutional Design and Principal-Agent Theory

According to the principal-agent framework detailed in Chapter 2, implementation is the

policy stage immediately following design and immediately preceding policy outcomes.

Good design, it has now been argued, is that design which makes it possible to have suc-

cessful implementation. Utilizing this same approach with implementation would mean

that good implementation is that which produces good outcomes. Good implementation

can certainly be defined in this way but the inherent problem with this method is that good

outcomes can be the function of a variety of factors which are not related to implementa-

tion.13 What then is an appropriate method for defining good implementation? There are

two potential responses here, both of which are problematic in their own way (see Figure

4.1. First, hailing back to Sabatier and Mazmanian, good implementation may be defined

as the target’s behavioral performance matching what was desired by policymakers (1979;

1980). According to this approach, a match between what was expected and what was

done is the appropriate definition of good implementation. On its face, this is a reason-

ably fair definition of good implementation, but that is only if we are willing to assume

and accept that a match between design and implementation can be normatively labeled

as positive. If policymakers devise bad policies (i.e. policies which are not intended

to produce better human rights outcomes in the case of transitional justice), then good

implementation simply means adhering to the bad policy planning, thereby ensuring the

ineffectiveness of the policy.14 Adherence to policy designs can therefore both be good

13It can also be argued that good implementation is not necessarily a function of good design but could

also be extraneously derived. However, given that policy design is often closely adhered to, (at least in the

case of transitional justice where bureaucrats or implementing agencies do not often have sufficiently well-

specified alternative modes of action), it is far more likely that the link between design and implementation

is stronger than the link between implementation and the broad rights outcomes tied to transitional justice

use which have been strongly correlated with a host of variables that are unrelated to transitional justice or

its implementation (Hafner-Burton, 2014).
14This is assuming that policymakers have correctly calculated that the bad policy designs will not lead

to better rights outcomes.
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implementation as well as poor or bad implementation in the sense that the policymaker’s

(agent’s) objectives are met but the principal’s objectives are not met.

The clear alternative to this definition is to identify good implementation as imple-

mentation which produces outcomes consistent with the larger policy objectives. In the

case of transitional justice, these are policies that are able to deliver better human rights

outcomes or whatever other policy objectives are tied to the policy. Whether or not a pol-

icy’s implementation closely adheres to the designs is irrelevant here because the focus is

solely on whether the actions taken in carrying out the policy produce positive outcomes.

This method for identifying good implementation is, as noted before, complicated by the

fact that good policy outcomes are not simply a function of implementation—in the case

of transitional justice, rights outcomes are used to assess success but these are a function

of many factors: the existence and extent of internal or international conflict, the political

institutions of the state, and cultural expectations and norms among others.

In this chapter, I will utilize the definition of good implementation as being that which

matches design. Good implementation therefore is the level of correspondence with the

designs put forth in the respective commission or court mandates.15 If the mandates for

truth commissions and courts fail to indicate the specific sets of activities which are to be

carried out, then good implementation will be indicated by significant efforts to make the

implementation process functional and capable of producing either information (in the

case of truth commissions, gathering and production of information is the main objective

as compared with other transitional justice policies) or of identifying and holding account-

able those who have engaged in rights abuses (in the case of courts). This approach does

not avoid the problem of ambiguity as it brings in such concepts as “significant efforts”

but given the range of methods for implementation as well the constraints that limit the

work of commissions or courts, it is important to incorporate flexible methods of assess-

ment. Aside from the measure of mandate matching, a “relative implementation” score

will be calculated for commissions based on their level of information gathering relative

to their respective workload.

15Chapter 5 will provide an assessment of the alternative notion of good implementation as it will assess

the correlation between levels of activity and rights outcomes.
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Figure 4.1: Components and Operationalization of Implementation

Having now defined and identified the various subcomponents of implementation, the

next section of this chapter will provide descriptions of the various measures which will be

utilized to assess whether implementation can be considered “good”. Generally speaking,

these measures fall into the larger operationalization categories of gathering evidence,

contact with the various parties involved in the rights violations (victims, witnesses, and

perpetrators), general proceedings including events such as public or private hearings, and

final steps including report production for commissions or trials for courts.

4.5 Measuring Implementation of Transitional Justice

The operationalizations that were previously noted in Figure 4.1 should separated between

courts and commissions—this is due to the fact that there are not many common measures

which are appropriate for coding the levels of activity across both of these mechanisms.

Therefore, in this section I will break down the measures according to whether they fit

with truth commissions or courts and will conclude with a description of measures that

may be applied to both policies. The first portion of this section will address truth com-

missions; the second portion of this section will address transitional courts. As with the

previous chapter, all of the data will be presented cumulatively in tabular form at the end
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of the chapter.

4.5.1 Implementation Measures: Truth Commissions

Truth commissions are tasked with one major agenda item: to inquire as to the facts of

some incident or incidents and to establish as complete and truthful a historical record of

that event as possible.16 How this is done is often up to the commission itself, although it

is also the case that sometimes commissions are instructed as to specific portions of their

job, such as the holding of public hearings or in camera proceedings. Most commonly,

commissions are charged with producing a report which documents the information ob-

tained by the commission on the events targeted in the mandate. Regardless of the com-

mission, the mandate calls for some level of investigation into an event (or events as may

be appropriate) of the past. These commissions are called into action to answer questions

and once those answers are provided, the commissions are dissolved. The process then

of answering these questions in the manner specified by the mandate (if discussed) is a

key characteristic of good implementation. Answering these questions and producing the

truth are crucially dependent upon a number of activities: gathering of physical or hard

evidence; contacting victims, witnesses, and potentially offenders; taking testimonial and

other verbal records of violations, and issuing a final report. The following measures get

at these different dynamics and provide a reasonably comprehensive method for docu-

menting commission implementation.

Applications/Cases

Truth commissions may operate through public channels and offer victims, witnesses, or

even perpetrators the chance to have their story told subject to a review process. These

groups may apply to be part of the process and they may do so for any number of reasons:

to ensure that the stories are told, to receive amnesty (if that is conditional on participation

in the process), or to become part of a potential reparations process among many other

16Although the mandates of truth commissions may exhibit significant variance, this objective is universal

to all truth commissions that have been developed and are coded in this dissertation.
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justifications. In the context of massive rights violations, some commissions have deemed

it appropriate to utilize the application method and to then select a representative sample

of the applications for more in-depth analysis and research. When this is the case, clearly

not everyone can be heard but the intent is not simply to ensure that all stories are told but

that stories which are similar to others in many ways can serve as a stand-in for a subset

of specific and personal incidents. Application processes have not been commonly used

but have been employed in prominent truth commissions like the TRC in South Africa.

As with many measures of implementation, it is important to control for the size of the

applicant pool to some degree. It is universally true that some conditions must be placed

on the applications. Perhaps the only applications or cases that will be processed qual-

ify because of the violence committed, as in the Rettig Commission which only looked

at cases of murder or disappearance. For that reason, it is important to utilize control

variables to assess actual implementation. Beyond the raw number of applications, I will

therefore also look at the ratio of applications to potential applicants when and if these

data are available.

One of the follow-up measures that can be assessed is the number of cases or appli-

cations which are validated or supported through the work of the commission. While this

may be less a measure of actual implementation than a measure of how many cases can be

supported by the evidence, it can also be used to approximate the success of commissions

in doing the work assigned to it by society. It is important to concede the limitations which

are placed on these transitional justice policies that will therefore constrain their ability

to complete their work, but it is also worthwhile to attempt this assessment measure to

determine how well the commission deals with its workload.

Hearings

The single most common component of truth commissions, aside from interviewing wit-

nesses, is the holding of proceedings or hearings in which the commissioners are given

the stories about events of the past. These hearings may be held in public or in private as

it either suits the commission or the entity which created the commission. A more size-

able number of hearings generally translates to more information on the investigation,
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although this is certain to have diminishing returns when discussing instances of limited

rights violations.17 An alternative approach to measuring hearings could be a count of the

number of days on which hearings are held. For those commissions which offer the data

on this, it becomes possible to compare in even more detail the amount of work which is

completed by each respective commission.

Simply counting the number of hearings is a limited approach to measuring the im-

plementation of a commission, but it does provide some insight into the amount of work

undertaken by the commission. Conversely, if there is additional detail about hearings,

such as the days on which the hearings were held, it is possible to gain further detail than

the number of hearings would provide.18 Unfortunately, given the variation in hearing

structures, it is difficult if not impossible to provide a baseline against which to compare

relative levels of implementation in terms of the number of hearings held. For that reason,

I will omit any form of standardization for this component of the implementation data.

Subjective Evidence: Interviews/Testimony

One of the most critical methods for gathering evidence of rights violations is interviews

with victims, witnesses, and potentially even perpetrators. While the evidence gathered

in this manner is subjective, it may in fact be the only method for determining what has

occurred in the past, particularly when violators have not kept documentation or physical

evidence of these violations.19 Due the importance of testimony (in terms of both estab-

lishing an initial account as well as verification) I also include a count of the number of

witnesses consulted or interviews conducted. This measure will be standardized relative

to the number of victims who are implicated in the events that are being investigated.

17Here I am simply referring to the commissions or courts which have been appointed to investigate

coups, assassinations, or events of an extremely limited scope; this is not uncommon throughout the world.
18Some hearings last days while others may last only minutes. Data on this type of measure is sparse so

I compare only actual numbers of hearings.
19It is surprisingly common for the entities which carry out rights abuses to methodically track this

information in the form of police or military records or even photographs and videos. Of course, when

violators are not official arms of the government, as has been argued was the case in the former Yugoslavia,

then the use of such rigorous documentation practices is far less likely.
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It is important to note here that the approaches to interviews or contacting witnesses

may vary substantially given the methods of the commission. In-depth investigations may

require fewer witnesses and quite likely longer interviews or multiple interviews with the

same witnesses if that is possible in the given context. Broad investigations will attempt to

contact more persons and limit the time allocated to each interviewee or witness statement

in an attempt to reach out to as many potential witnesses as possible. Due to this factor,

it is important to consider other measures of implementation, like the count of hearings

or the number of applications that are investigated, which can provide a measure of the

relative nature of the investigation.

Physical Evidence Gathering

The work of truth commissions and commissions of inquiry often calls for investigations

in the field where the rights violations have taken place as well as the use of exhumations

in cases of mass murder and disappearances. This can include completing exhumations

to provide evidence of killings, collection of evidence from witnesses, simple documen-

tation of existing architectural or human geography structures, and many other events.

Such examinations are important for accumulating evidence aside from testimony as well

as to corroborate collected written or spoken accounts of the past. Data on the count

of exhumations or field investigations are, unfortunately, often sparse or missing. Ac-

cordingly, this measure will only be coded for the few commissions where appropriate

information can be found in official documents tied to the commission (progress reports

or final reports).

Issuance and Length of the Report

One of the standard measures that has been utilized in policy evaluations assessing the

productivity of truth commissions is the tracking of reports that are created by the com-

missions. As noted earlier in the chapter, most commission mandates call for the creation

of a report which relays the information learned to either a specific set of political actors

(such as a parliamentary body) or to the general public. These reports provide the nec-
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essary documentation of the work completed, conclusions drawn, and suggestions made

based on the evidence. Being that this is one of the only clear expectations in terms of pro-

duction, the measure of report completion/submission is one that naturally makes sense

for assessment of policy implementation.

It is however important to differentiate reports in terms of their quality as well. Aside

from providing a potentially very subjective assessment of the quality of a report based

on a thorough reading, another measure which might be utilized is simply the page length

of the report. More detailed reports generally reflect a larger data collection and reporting

effort, subject of course to the nature and magnitude of the rights violations as well as how

far back the causal process is to be traced. For these reasons, I will use the page length

of the reports as a measure of their quality, taking into account the magnitude factors

previously mentioned.

Work Completion

Outside of these more objective measures, the level of implementation can also be as-

sessed more subjectively on whether the commission completes its work in a general

sense. If commissions are able to accomplish the vast majority of that which is assigned

to them according to their mandate, then it is important to acknowledge this reality espe-

cially since many commissions have faced considerable obstacles in terms of carrying out

their mandates. Truth commissions are generally viewed as having completed their work

once they have spent time working with witnesses, victims, and perpetrators to produce

a report. While the completion of a report is not the same as completion of the work, it

is generally accepted as the appropriate indicator by many transitional justice scholars.

As opposed to this approach, I intend to look at more than the report but also to compare

the accomplishments of commission against the objectives laid before it in its mandate.

Coding of completion of the work is done via an ordinal variable ranging from 0-1 with 0

indicating no completion of any mandate directives, 0.5 indicating partial completion or

ongoing work, and 1 indicating full or nearly full completion.
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Correspondence to Mandate

The final measure of implementation which will be assessed for commissions is whether

the activities of the commission match the directives laid out in the legal mandate. For

many commissions, there is little in the way of guidance, at least in terms of specific ex-

pectations of how the commissioners and staff will do their work. A few commissions

have been instructed to hold hearings of a specific nature (the descriptions generally uti-

lize terms such as public, private, in camera, etc.) or to engage in certain forms of activity

such as the withholding of names in final reports. In the case that there is no guidance

or specific expectations of how the commission will go about its work, this variable will

simply be coded as “not applicable.” Otherwise, the coding for mandate matching will be

coded in an ordinal fashion ranging from 0-2 with 0 indicating little or no matching and

2 indicating high or perfect matching.

4.5.2 Implementation Measures: Ad-Hoc Courts

Courts, as compared with truth commissions, have far more standardized procedures that

are common to many judicial systems and which are found in all of the transitional courts

covered in this dissertation.20 The process is characterized most often by cases that are

the result of charges leveled against certain individuals; these charges are followed by a

trial in which the evidence is weighed to determine the guilt or innocence of that person.

Upon determination of guilt, sentences are then assigned to those found guilty while those

who are acquitted are released from custody.21

The adversarial trial method identified above is commonly associated with Western-

ized or democratic political systems; however, the procedures are often replicated even in

20These standardized practices match the legal mandates of each of the courts investigated in this disser-

tation. Given this, coding of the correspondence between the mandate and the court’s activities is unneces-

sary.
21One of the more significant characteristics that differentiates these courts but which will not be dis-

cussed here is the nature of punishment—in each of the hybrid or international courts, the maximum pun-

ishment possible is life imprisonment. For the Supreme Iraqi Criminal Tribunal, the maximum punishment

is death which was the sentence received by Saddam Hussein.
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states without true rule of law in an effort to maintain order through legitimacy. There-

fore while not all courts may function in this manner, it is highly likely that there is some

approximation of this process in place.22 For these reasons, I will draw upon several of

the named judicial procedures as key measures of implementation.

Cases/Caseload

The baseline workload that is established for any court is constituted by the number

of cases which are brought against those who have committed human rights violations.

These cases undergo investigation by the associated prosecutor and are then presented to

the trial chamber of whatever court has been established. It is not uncommon with many

of these courts that the prosecutor is also charged with creating the initial indictment after

investigating potential violators and/or violations. It is also somewhat normal, at least

among international courts or tribunals, for cases to group together a set of individuals

being charged, either due to their shared actions in high-level activities or perhaps their

mutual participation in a specific event under investigation.

While this measure is appropriate and does attempt to get at the actual implementa-

tion, it should be noted that courts do not attempt on many occasions to hold everyone

accountable that might have played a role in these events unless the events were extremely

limited. Most courts and their associated prosecutors go after the individuals who are the

“big guns” or leaders that have played a major role in the coordination of rights violations.

These individuals may not be directly guilty of committing murder in that they did not

carry out the act themselves, but they often played a key role in the realm of leadership

with considerable knowledge about the rights violations (and in fact many of those who

are tried are identified as having given direct orders for those violations). Given that the

number of these persons is usually limited, the number of cases that might be handled by

a court may consequently also be limited.

In the context of truly massive human rights abuses, it may also be that cases are lim-

ited quite simply because of resource constraints. Attempting to work through potentially

22That is, of course, only true if the courts are not a sham institution.
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hundreds of thousands of cases is a daunting task that any permanent court would strug-

gle with, let alone a court that was given a temporary period of existence to handle all of

these cases. It is for this reason as well as the desire to focus on those who bear greatest

responsibility that there are often many fewer cases than there are victims.

Coding of caseload is done through a simple count of the initiated cases, or those that

at least have a first formal appearance of the indicted before the court. While this coding

will overlook a number of instances wherein prosecution should be pursued, the alterna-

tive of attempting to determine the number of cases that should be pursued is empirically

impossible without direct and detailed knowledge of each state and the involved perpetra-

tors. To simplify this process and to facilitate cross-national comparisons, I will therefore

restrict case counts to only those which are actually brought before the courts themselves.

Trials

An appropriate follow-up measure to the number of cases is the number of cases that

actually make it past the initial proceedings, such as an arraignment, and move into the

presentation of the substantive evidence against the indicted. Somewhat surprisingly,

there are quite a few cases that have appeared to fail to reach this threshold, due either to

the failure to put together a sufficient process for getting to trial or possibly even to the

long delay between apprehension and actual trial.23 Regardless of the reason, failure to

get a case to trial is no doubt seen as a miscarriage of justice not only by observers but

often by prosecutors who are working within these courts. Coding of trials is done as a

simple count by gathering data on judgments issued from each of the court websites. For

cases with at least an initial judgment, the trial is coded as complete and is included in the

count; cases with no judgment or during which the indictment was dropped are coded as

incomplete trials and therefore are not included in the overall number of trials.

23A considerable number of individuals died during the implementation of the ICTY, with some of those

deaths coming between the issuance of an indictment (and the assignment of a case number) and the actual

hearings for the case. This has also been true with a smaller number of cases pursued by the ICTR.



101

Indictments/Indicted Persons

While this measure should perhaps be listed prior to the number of cases as it predates

temporally the initiation of a case, I wish to use it cautiously. This is true because in-

vestigations, whether they are completed fully or not, may or may not result in an actual

indictment based on the evidence garnered through investigation. It would therefore be

inappropriate to characterize investigations that result in no indictment as a failure as they

may successfully result in gathering evidence which indicates no reason for indictment.

Additionally, it is also quite possible that indictments can be withdrawn after more infor-

mation is gained about the events or individuals in question.

Although these limitations do exist, it is still important to assess just how many in-

dictments are issued for a number of reasons: (1) very few indictments in the context of

massive rights abuses may indicate an unwillingness to truly pursue accountability or a

lack of motivation to implement the policy; (2) a large number of indictments which are

subsequently followed by a number of acquittals may also indicate poor implementation

if the acquittals are based on a lack of evidence; (3) and a count of initial indictments

compared with the number of convictions obtained can provide insight into how effec-

tive and efficient the case preparation and investigation process is, an important factor in

carrying out the activities assigned to a court.

Rate of Conviction

Perhaps the most popular measurement of courts has been that of convictions. Providing

a ratio of how many convictions are obtained relative to the number of cases held or to the

number of individuals indicted is a basic measure of how well the previous investigations

were and how well these cases were handled in the courtroom setting on the behalf of the

prosecution (and potentially the judges). As noted earlier, ad-hoc courts or tribunals are

often set up with a prosecutor’s office that handles the indictments and building of cases

against the accused. Generally, if the individuals indicted are indeed major contributors

to rights violations, then there is a wealth of evidence against them with a large num-

ber of testimonies or actual documentation that ties them to the violations in question.
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Taking this as the case, then the indictments should result in convictions far more often

than acquittals. A high value on this ratio (for example, in excess of 0.85) indicates that

the indictments were well-made and that the case was handled in a reasonably effective

manner.24 Lower values may indicate some level of disconnect or disfunction within the

court’s structure.

4.5.3 Constraints on Commission and Court Implementation

Both commissions and courts require certain factors to carry out their mandates and which

will naturally hamper the implementation process if they are not provided at sufficient

levels; these factors include staffing, adequate space or number of locations, and funding

or resource support. However, it is difficult to know what is "sufficient" in terms of

these resources. Due to this, I have therefore documented the following data in order to

account for the limits which may have been placed on these respective policies. Taking

these limitations into account provides yet another way of controlling for the magnitude

of what must be done for implementation to take place.

Budget/Monies Provided

The actual or proposed budgets as submitted by the commissions or courts or noted in

their reports have been collected with the implementation data where available. If there

is no existing data on the budgets, data on the actual monies allocated may be utilized

if it is found in either primary or secondary research documents. Documenting these

numbers is insufficient to determine whether these allocations meet the requirements for

successful implementation—when it is possible to identify that funding actually limited

implementation, it will be noted in the respective tables located at the end of the chapter.

24I do not wish here to insinuate that acquittals cannot be the result of appropriate implementation efforts.

However, it would seem logical to assert that, if there are a significant number of indictments which result

in acquittals, then there is a breakdown in the function of at least one part of the court structure, whether

that resides with the prosecutor or with the judges serving on the court.
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Staffing

The issue of staffing is one that has consistently plagued transitional justice policies.

Given the nature of the work which is done in these contexts, which is often disturbing

(if not traumatic), graphic, overwhelming, and closed to those who do not have previous

experience with criminal justice systems, it is not very surprising that there is a lack of

staffing or that turnover rates can be quite high. This statement applies to all members

of the staff, from security officers to researchers to the commissioners themselves. Fur-

ther, in instances where policies are not popular, working in a court or commission can

be dangerous for the lives of those involved. It is therefore of great import that a reliable,

professionalized, and protected staff be appointed before implementation as well as in the

process of implementation if change is necessary. Assessing the reliability, profession-

alism, and security of the staff is quite difficult, but accounting for the basic numbers is

generally not if these figures are reported publicly. The measure of staffing based on this

accounts for all individuals working for a court or commission not including the commis-

sioners or judges themselves.

Allotted Space/Locations

Issues such as staff and funding appear to be prominent matters for many policies and re-

ceive a fair amount of attention in the literature on transitional justice. However this is not

often the case with respect to a physical location for those putting the policy into action.

Whether it is assumed or just overlooked, this issue is not one that commissions in partic-

ular have been immediately able to resolve. Aside from actually designating a workspace

for commissions or courts, there is additionally a factor of security tied to these facilities.

If the physical location is insecure or quite distant from the populations who can provide

testimonial evidence, it can prove exceptionally detrimental to the implementation pro-

cess. Due to this consideration, an additional ordinal variable on "Viable Location" has

been coded so as to keep track of those policies which faced security concerns which sub-

stantially thwarted progress on implementation and to account for far removed policies.

Locations are coded as 0 if the location is remote and insecure, 1 if the locate is remote
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but secure or insecure and local, or 2 if it is both local and secure.

4.6 Data on the Implementation of Commissions and Courts

Each of the measures that have been proposed thus far are able to be coded by looking at

a few key resources. First among these are the final reports issued by the commissions,

the websites of the various courts, and any other online documentation directly associated

with the policy. Final reports are often published online as well as in print and may be

accessible through the website of the commission (if there is one) or through an inde-

pendent website that maintains files of this nature, such as the United States Institute of

Peace’s Truth Commissions Digital Collection (United States Institute of Peace, 2013).25

As part of the Margarita Studemeister Digital Collections, the USIP’s Truth Commissions

Collection maintains a large repository of information and documents on truth commis-

sions worldwide. The documents often include final reports of commissions; these reports

usually document the mandate that was given to the commission, its implementation and

information collection results, overall findings, and recommendations for the future. Data

on all of the measures for truth commission implementation come from these digital re-

ports or secondary resources such as books, articles, or online datasets written or compiled

by academics. With respect to the courts, all implementation data is drawn from the web-

sites or online documents posted by the court itself or from secondary academic research

or primary news sources such as the New York Times.26

Coding for each of the measures is generally straightforward and as described in the

previous section. All dummy variables are coded 0 to reflect the absence of some feature

and 1 otherwise; for variables that do not fit this coding schema the appropriate discussion

should be located with the description of the variable. The conviction rate coding for

courts is the ratio of the number of indicted individuals to the number of individuals who

were actually found guilty. Budget amounts are listed in US dollars and according to the

scale on the respective tables.

25These data are accessible at http://www.usip.org/publications-tools/digital

-collections.
26A listing of the resources consulted is available from the author for each of the policies that was coded.

http://www.usip.org/publications-tools/digital-collections.
http://www.usip.org/publications-tools/digital-collections.
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Two other variables have been coded from the mandates, the reports of these institu-

tions (commissions or courts), or accurate and reliable academic or news resources: years

covered and count of the victims or violations. Commissions or courts may be dealing

with discrete events that take place over short time frames (as is the case in Lebanon after

the Hariri assassination) or they may be facing massive rights violations that have taken

place over decades (as is the case with Mauritius in dealing with the legacies of slavery).

It is important to use these numbers to construct a rough baseline when thinking about

productivity and also to keep in mind what tremendous constraints these institutions face

in obtaining the level of implementation that they do reach.

Figures 4.12, 4.13, 4.14, 4.15, and 4.16 provide a listing of the implementation data

for commissions and courts respectively. What emerges quite clearly from this analysis is

the fact that, although South Africa’s Truth Commission far and away outperformed other

commissions in terms of its collection of testimonies, a number of other commissions

have accumulated substantial amounts of information for general distribution as well. Ar-

gentina’s 7,000 collected testimonies in 1983 marks the first truly large-scale implemen-

tation effort. El Salvador’s 22,000 applications/complaints in 1992 and 1993 however far

exceeds this number and imposed a massive workload on the commission, given that only

3 commissioners were appointed. Kenya’s 2009 effort to document the rights violations

associated with previous regimes and the electoral violence of the 2000’s produced the

largest number of collected testimonies at 40,000 which far exceeds the number of vic-

tims of those crimes.27 These commissions have, however, existed alongside a number

of others that have been tremendous failures; both the Bolivian commission in the 1980s

and the Serbia/Montenegro commission in 2002 failed to produce any real level of im-

plementation, even after years of work. The general dynamic would appear to be that

commissions for the most part have done fairly well although there are a few significant

exceptions. It can also be said that most commissions have been assigned a great deal of

work, even in the early years of their use, as indicated by the fact that victim counts rarely

27This only holds true if one does not consider the number of individuals who fled the state during violent

episodes, which numbers around 300,000 in the 2000’s alone.
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dip below 10,000.28

Although examining the raw measures is interesting, it is much more instructive to

engage in an analysis of relative levels of implementation which takes account of the

workload (in terms of victim count) assigned to each commission. Figure 4.2 provides

an illustration of these standardized implementation scores over time.29 As this diagram

makes clear, levels of implementation have gradually improved with time, although ob-

viously there are many recent commissions that have not done well in terms of gathering

subjective evidence relative to the number of victims involved. The outlier in this di-

agram is the International Independent Investigation Commission which was utilized in

Lebanon, with a total of only 23 direct victims in comparison to 400 testimonies gathered.

Other strongly performing commissions according to this measure include the Ecuadorian

2007 commission, the Chilean 2003 commission, and the Kenyan 2009 commission.30 In

terms of the actual workload, it would appear that what is being asked of commissions is

increasing with time, both in terms of the number of victims and the number of years.

The level of subjective evidence gathering is a strong measure of implementation but

perhaps no measure speaks to the completion of a commission’s work more than the

reports that are submitted after the commission concludes its work. Only a very limited

number of commissions have failed to produce such a report; it is fair to conclude in these

few cases that the commission has generally failed to provide the most tangible of its

outcomes, although this also may not be due to lack of effort. In the case of Serbia and

Montenegro’s truth commission, its 12-month tenure produced almost nothing in terms

of implementation measures as the commission failed to agree upon how to implement its

28Victim counts provided in these tables are the number of victims killed or the number experiencing

the types of abuse which were investigated by the respective commission (some, such as the Chilean 2003

commission, were devised to ascertain the truth about a subset of specific rights abuses). The actual numbers

of rights violations almost always far exceed the number of victims so the numbers reported in the figures

at the end of the chapter should be considered conservative estimates.
29The general implementation score is calculated by taking the number of testimonies or statements taken

and dividing by the estimated number of victims. The numbers used as the victim baseline for examining

these levels is the lowest estimate of victims if a range is specified.
30It is important to remember that these numbers are based on estimates of victims. In some cases these

estimates are likely to be significantly underestimated, particularly with earlier commissions.
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Figure 4.2: Relative Implementation Scores for Commissions Across Time

mandate.31 However, the work of Bolivia’s commissions in 1982 was far more substantial;

this commission generally attempted to complete a report as they had already investigated

a substantial number of cases. As to commissions which did actually complete final

reports, the quality of these materials vary greatly. The 43-page report by the Chadian

truth commission, while dense, cannot compare with the 30,000 pages that have been

produced by the two German commissions investigating the history of the Socialist Unity

Party (SED) and its activities prior to German unification. Figure 4.3 displays the differing

report lengths (in terms of pages, listed on the y-axis) according to the number of victims

(on the x-axis). While we might expect that events with larger numbers of victims will

have longer reports, this diagram does not support that theory.

Finally, since good implementation was defined in this chapter as the level of corre-

31This may have been due to the fact that the mandate for the commission was extremely short and

underdeveloped, providing little guidance for the commissioners.
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Figure 4.3: Report Length against Number of Victims

spondence between the mandate’s design and the actual activities performed in carrying

out the work, it is necessary to look at what this level of correspondence was for the

commissions evaluated. As we can see from the figures at the end of the chapter, only 2

commissions did not adhere closely to what their mandate directives were; a number of

commissions were given no clear structure and thus could not be assessed in this way. If

we look at the correlation between the categorical measure of mandate correspondence

and the relative implementation scores in Figure 4.4, it would appear that these variables

have a weak or negligible relationship. Mandates which contain more specifics about how

the commission should go about its work do not appear to produce better implementation,

at least in terms of obtaining a strong testimony to victim ratio. Although this relation-

ship fails to appear as significant, it is also important to highlight the fact that the three

commissions which did not complete their work all lacked specific guidance in their man-

dates as to how the commission should function. In short, while providing these details
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does not seem to improve engagement on the ground, it does seem that including some

instructions on how the work should be done means at the very least that some work is

completed (making these instructions possibly a necessary but insufficient condition for

completion).

Figure 4.4: Implementation Score by Level of Mandate Match

Turning to the transitional courts listed on Figure 4.16, the ICTY is the clear frontrun-

ner in terms of persons indicted, but lags substantially behind the ICTR and the SCSL

in terms of conviction rates. This is perhaps surprising given the larger budget and staff

numbers that have been allocated to the court. However, it is also true that the ICTY has

withdrawn far more indictments than any of the other courts and it still outperforms the

tribunal for East Timor. The apparent lack of productivity of the Extraordinary Chambers

in the Courts of Cambodia (ECCC) must be contextualized—this structure was not de-

veloped until decades after the events being investigated and is still very much engaged

in bringing former members of the Khmer Rouge regime to trial. Most of those who are

tried at the ECCC are well over the age of 60 which has actually resulted in the release
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of at least one prominent indictee.32 In terms of large scale patterns, all of the courts for

which data were available have produced some level of trial and conviction output; the

same cannot be said of commissions.33 However, it is also important to keep in mind how

costly these courts are—at a rate of millions of dollars per trial, this productivity comes

at an exceptionally high cost. An additional significant difference between the courts and

the commissions reviewed is the average number of victims—although this claim does

not hold universally, transitional courts have generally dealt with situations in which the

number of victims is much higher over shorter periods of time (as indicated by the number

of years covered).

In terms of the constraints under which these institutions operate, funding, staffing,

and space issues have been much more problematic for commissions than for courts. Of

the nearly 30 commissions listed, between one-third and one-half of all commissions ex-

perienced some sort of delay due to being underfunded, understaffed, or to the lack of

a reasonably safe location sufficient to accommodate the work being undertaken. This

dynamic is not limited to poor states only; the Canadian TRC, which was developed to

account for the 130-year history of Aboriginal schools, has made only limited progress

due to insufficient staff and insufficient funding to hire additional employees. Courts, on

the other hand, tend to enjoy much higher levels of funding and maintain larger staffs,

due in part to the fact that many of these institutions are tied to the UN which has much

greater resource access. In addition, one of the most productive courts, the Special Court

for Sierra Leone, has the highest conviction rate but with the smallest budget of the tran-

sitional courts in the dataset. These facts would seem to indicate that in general higher

levels of funding do not result in greater implementation, which calls into question the

claim that more resources means better results.

Attempting to provide an overall assessment of implementation without also consider-

32The ECCC has announced that Ieng Thirith was unable to stand trial due to advanced dementia and

shortly thereafter released her from court custody.
33Accurate and consistent data on the implementation of the Supreme Iraqi Criminal Tribunal (aka the

Iraqi High Tribunal) could not be obtained. The majority of the academic literature on this institution

pertains to the legality of the trials of Saddam Hussein and other prominent members of the Ba’ath party

following the creation of the Coalition Provisional Authority.
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ing the larger context is problematic as it fails to take into account the external limitations

which may be placed on these mechanisms. The next section of this paper will therefore

look at the various contextual factors which were discussed in the chapter on institutional

design in an effort to understand their performance relative to their economic, political,

and social environment.

4.7 Assessing Implementation in Light of Context

Moving to consideration of the contextual factors that were discussed in the institutional

design chapter, there is a continued lack of patterning with respect to implementation

processes. As was the case with institutional design, there is no apparent relationship

between repression, war, or discrete events and higher levels of relative commission im-

plementation as shown in Figure 4.5. States with both repression and civil conflict appear

to fare the worst in terms of their relative implementation scores but all types of events

have associated commissions which do not perform well. However, in contrast to the

previous chapter, it appears as though states which undergo democratic transitions may

generally do better than states which do not experience these transitions (see Figure 4.6).

This claim is of course limited by the fact that only 5 states have had democratic tran-

sitions and also had truth commissions but it seems that implementation is likely to be

a more serious undertaking in these states. With respect to commission mandate match,

report production, and work completion as implementation measures, no pattern emerges

with respect to the political context measures that are considered in this chapter. As far as

courts are concerned, there are no real patterns in terms of repression or war as the event

prompting court creation but democratic transitions are strongly linked with higher con-

viction rates—the courts which are associated with transitions boast conviction rates of

0.5 or higher while those that are not linked to democratization have very low conviction

rates of approximately 0.2 or less. Again, these claims must be considered in light of the

small sample size but given that this compilation of courts is a significant number of the

total population of transitional courts to date, it may not be much of a stretch to argue that

democratic transitions facilitate better court implementation.
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Figure 4.5: (Relative) Implementation Score by Event Type

In terms of the economic context, commissions that take place in wealthier states do

not appear to do any better than commissions which are utilized in poorer locations as

reflected in Figure 4.7. Being a richer state therefore does not translate into greater levels

of outreach or engagement with victims, witnesses, or perpetrators nor does it correlate

significantly with mandate matches, report production, or work completion. This general

lack of relationship is also found in terms of the budgets which are provided for the

policies—the correlation between budgets and state GDP levels is less than 0.3. The

productivity of courts bears the same relationship to implementation; those in the richest

areas do not necessarily have the highest conviction rates nor is there a meaningful link

between state wealth and budgets. This is likely to be the case because many of these

institutions depend upon international organizations such as the UN for the majority of

their funding. To summarize, states and organizations may be capable of devoting greater

amounts of money to transitional justice policies but this does not mean that they will
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Figure 4.6: (Relative) Implementation Scores for Non-Transitioning and Transitioning
States

make these commitments and even when these commitments are made it does not mean

that the work will be done better.

Finally, considering the social context in which these mechanisms are placed, there

are few specific patterns of low or high implementation which can be tied to any of the

regions in this study. Poor commission implementation is witnessed in all regions of the

world, although the few Asian commissions and the only North American commission all

fall within the lowest-third of the relative implementation scores. Mandate match scores,

report production, and work completion do not show any meaningful regional variance

although Africa has the highest number of reports produced which were not publicly re-

leased (which would thereby limit their potential for eventual policy impact). With respect

to courts, the transitional courts which are located in Africa have actually performed the
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Figure 4.7: Implementation Scores by State GDP in the First Year of the Policy

best while those in Asia have been the least productive.34 This finding seems counterin-

tuitive given that most individuals consider African states and their affiliated institutions

to be the most dysfunctional. Overall then, the regional dynamics appear to indicate that

transitional justice is less productive in Asia but aside from this result there isn’t much in

the way of social context which links to the implementation measures proposed herein.

4.8 Institutional Design and Implementation: What Relationship?

The final portion of this chapter is devoted to examining the links between design and im-

plementation measures; if good design is supposed to produce good implementation, then

those links should become apparent at this point. However, if there is a significant disjunc-

ture between design and implementation processes then we can expect a lack of patterns

34The two courts placed in the Middle East have the least information in terms of implementation and so

cannot be properly evaluated at this juncture.
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in terms of their relationships. Looking at the relationship between authority scores and

relative implementation for commissions, we can see from Figure 4.8 that higher levels of

authority do appear to be reflected in higher levels of subjective evidence gathering. How-

ever, this pattern is not detected with respect to power scores or to resource allocations

(see Figures 4.9 and 4.10 respectively). The lack of apparent relationship between these

measures would seem to indicate that the links between good design and good implemen-

tation (here indicated by the relative amount of engagement with subjective sources of

information) are weak if those links exist at all.35

Figure 4.8: Implementation Scores by Institutional Design Authority Scores

As to “good implementation” in terms of the three categorical or dummy implemen-

tation measures, the vast majority of the commissions examined matched their mandate,

35Although this measure of implementation does not equate to the definition given for good implementa-

tion in this chapter, it is one of the most consistent indicators of how hard the commission worked to produce

information and is therefore appropriate for evaluation of the link between design and implementation.



116

Figure 4.9: Implementation Scores by Institutional Design Power Scores

produced reports, and completed their work.36 In short, most of them did their job in

a successful manner if we consider these limited notions of implementation. The sub-

stantial amount of variance in the design elements, illustrated in Chapter 3, leads to two

possible conclusions. First, it is possible that implementation does not closely follow pol-

icy design in the case of truth commissions. While this is not unexpected given the large

amount of anecdotal evidence and isolated case studies which point in this direction, it is

problematic for the principal-agent framework offered in Chapter 2. Delegation offered in

the mandate (when it is offered, that is) does not seem to be either specific enough to link

the designs with the implementation or the agents who are engaging in implementation

do not appear to be following the design prescriptions offered by policymakers. Alter-

36Figures which illustrate this dynamic are available from the author. Given the fact that they illustrate

the lack of relationship which has already been extensively discussed, they are not incorporated into this

chapter.
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Figure 4.10: Implementation Scores by Institutional Design Resource Allocation Scores

natively, it is plausible that the measures of implementation utilized here are not capable

of capturing the variation inherent in the implementation process. That is a legitimate

critique of these three categorical and dummy variables but less appropriate with respect

to the relative implementation measure offered in the previous figures.

With respect to the courts, there are fewer measures of design and implementation to

examine in relation to one another and few courts for which there is complete implemen-

tation data. Looking at the plot of conviction rates against the levels of authority provided

is an unnecessary exercise—of the courts for which the conviction rate is known, four of

the five were given supreme jurisdiction. The only court to have concurrent jurisdiction

was the Special Court for Sierra Leone, which also proved to be the most productive court.

Considering however the patterns in terms of the resource allocations for courts and their

conviction rates (two measures with significant variation) there is a near perfect positive

linear correlation for courts with supreme jurisdiction. The SCSL is again the deviation
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from the trend with an exceptionally high conviction rate given the least amount of re-

sources of any of the courts considered in this dissertation (see Figure 4.11). Obviously

there are too few institutions analyzed here to make any generalizable claims but it would

seem that more resources have for the most part translated into better implementation for

court structures.

Figure 4.11: Implementation for Courts (Conviction Rates) by Institutional Design Re-
source Allocation Scores

4.9 Conclusion

This chapter has provided one of the first nuanced assessments of the implementation

of multiple transitional justice policies; with this new information, it is now possible to

provide some level of comparison and contrast among similar policies. Yet when imple-

mentation is measured in terms of dummy or limited ordinal variables, as is the case with

measures of work completion or implementation matching design (which was identified
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as a key characteristic of good implementation), it is difficult to distinguish between poli-

cies as many seem to reach this level. This lack of variation also makes it problematic

to determine whether specific design elements result in better implementation. Utilizing

more specific measures of actual transitional justice activity, while providing better as-

sessments of the variance between policies, are also problematic in that it is difficult to

compare what may truly be incomparable activities. Members of political parties review-

ing the documentation of a state and consulting experts, as was the case with the multiple

German commissions, is certainly quite different from conducting open hearings or focus

groups where victims speak about their personal experiences with events such as rape or

murder, as was the case with the Kenyan commission. Concentrating on testimonies gath-

ered or interviews conducted while controlling for the actual number of victims stemming

from the different cases of rights violations allows for the most reasonable measure with

significant variation but even this measure has important limitations—any state or society

experiencing thousands of violations can only do so much to respond given the restric-

tions imposed by resources such as time, money, and perhaps more importantly political

will. In sum then, while this chapter represents an important improvement in terms of

transitional justice policy assessment, there is still much to be done in the way of better

understanding how and in what way to compare these policies.

Bringing the discussion back to the general theory offered in this dissertation, it would

now appear that the principal-agent framework detailed in Chapter 2 is far more question-

able in its contribution to understanding transitional justice dynamics. Whether using

implementation measures with significant or little variance, there does not seem to be

much in the way of a pattern linking institutional design to actual implementation. As

noted earlier in the chapter, this may be a function of agents selecting to pursue their

own methods of implementation with no real link to policy structure or of inappropriately

specified measures. If the problem pertains more directly to the principal-agent frame-

work and there is no relationship between policy design and implementation, then three

possibilities exist with respect to the relationship between the different components of the

policy process model:

• (1) policymakers and their designs have been properly theorized in terms of linking
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target behavior with transitional justice but processes of implementation are quite

distinct from other elements of the policy process;

• (2) policymakers and their designs are improperly theorized in terms of obtaining

specific outcomes but implementation processes still link directly to outcomes in-

dicating a break between design and implementation; or

• (3) both transitional justice policy designs and implementation processes are dis-

tinct from policy outcomes, meaning that there may be no relationship and thus no

real policy process whatsoever.

If the argument in point 1 holds, then there should be a significant and positive relationship

between policy design factors and the rights outcomes examined in the next chapter but

no relationship between implementation measures and those same outcomes. Alternately,

if the argument in point 2 holds, then there should be a significant positive relationship

between implementation and policy outcomes, but no such relationship between design

and outcomes. Finally, if the argument in point 3 holds, then no relationship should

emerge between design or implementation measures and the respective rights outcomes.

With point 1 or point 2, there is some level of hope that truth commissions and courts may

still be able to deliver on the general promises that are made with their use; with point 3,

there is a need for a fundamental rethinking of the use of truth commissions or courts. The

next chapter will test these claims as rigorously as is possible with the present data but

will first provide a critical reassessment of how the effects of these policies are determined

and will highlight how current approaches fail to adequately consider the effectiveness of

transitional justice.
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Figure 4.12: Data on Truth Commission Implementation, 1974-1992
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Figure 4.13: Data on Truth Commission Implementation, 1995-2001
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Figure 4.14: Data on Truth Commission Implementation, 2002-2004
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Figure 4.15: Data on Truth Commission Implementation, 2005-2009
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Figure 4.16: Data on Transitional Court Implementation
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Location, Authority Power Resource Relative Mandate Report Work
Date Score Score Score Imple. Score Match Produced Done

Commissions
Uganda, 1974 2 0 0.982 1 2 Yes Yes
Bolivia, 1982 4 3 2.124 — N/A No No
Argentina, 1983 2 3 3.216 0.896 N/A Yes Yes
Uganda, 1986 5 1 1.882 — N/A Yes Yes
Chad, 1990 5 2 3.722 0.043 1 Yes Yes
Chile, 1990 4 2 3.593 1.318 2 Yes Yes
El Salvador, 1991 5 1 1.053 1.1 2 Yes Yes
Germany, 1992 5 1 1.553 — 2 Yes Yes
Burundi, 1995 1 1 2.773 0.013 2 Yes Yes
South Africa, 1995 5 3 10.147 0.426 2 Yes Yes
Germany, 1995 5 1 5.113 — 2 Yes Yes
Guatemala, 1997 5 0 2.009 0.037 2 Yes Yes
Uruguay, 2000 4 0 1.909 0.19 N/A Yes Yes
Panama, 2001 5 2 2.364 0.743 0 Yes Yes
Peru, 2001 4 3 5.031 0.37 2 Yes Yes
East Timor, 2002 5 6 10.26 0.076 2 Yes Yes
Sierra Leone, 2002 5 7 4.73 0.514 2 Yes Yes
Ghana, 2002 5 6 5.966 0.499 2 Yes Yes
Serbia/Mont., 2002 5 0 3.989 0 N/A No No
DRC, 2003 5 4 6.022 0 N/A Yes Yes
Chile, 2003 2 2 3.836 1.226 N/A Yes Yes
Algeria, 2003 4 1 2.113 0.878 N/A Yes Yes
Paraguay, 2004 5 2 4.418 0.208 2 Yes Yes
Morocco, 2004 4 1 3.471 0.628 2 Yes Yes
South Korea, 2005 5 4 6.826 0.07 2 Yes Yes
Lebanon, 2005 5 3 5.59 17.391 N/A Yes Yes
Liberia, 2006 4 2 7.703 0.22 2 Yes Yes
Ecuador, 2007 5 3 3.316 1.535 2 Yes Yes
Canada, 2008 4 1 6.439 0.041 2 — —
Mauritius, 2009 5 4 5.722 0.001 2 Yes Yes
Kenya, 2009 5 7 8.795 9.453 2 Yes Yes

Courts
ICTY, 1994 3 N/A 5.878 0.53 — — Ongoing
ICTR, 1995 3 N/A 5.642 0.71 — — Ongoing
Reg. 64 Panels, 1999 2 N/A 2.385 Unknown — — Yes
SPSC, 2000 3 N/A 3.317 0.21 — — Yes
SCSL, 2002 2 N/A 1.592 0.77 — — Yes
SICT, 2005 3 N/A 6.065 Unknown — — Ongoing
ECCC, 2006 3 N/A 2.711 0.14 — — Ongoing
STL, 2009 2 N/A 3.410 No trials — — Ongoing

Table 4.1: Design and Implementation Measure Scores/Values, All Policies
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CHAPTER 5

Reconsidering Transitional Justice Effectiveness and the Full Policy Process

5.1 Introduction

Of all the truth commissions and courts which have been discussed in this dissertation,

none have been more analyzed than the ICTY and the South African TRC. Both were

considered to be prototypes which would be emulated for years and a great deal was

invested in both of these institutions in terms of both design and implementation. The

resources allocated to both institutions were exceptional, even in comparison to courts

and commissions which were developed after their creation. These two institutions were,

consequently, among the best developed and best carried out transitional justice policies.

Yet even in these cases, there have been strong claims about how these exemplary policy

processes have failed. With respect to the ICTY, the criticisms have been prominent in

both the academic and popular realm—many have highlighted the failure of the court to

produce peace, to clarify the past, to make connections with the domestic populations

who were directly targeted by the violence, and to truly produce changes in the polit-

ical sphere which would have fostered better human rights behaviors (Horowitz, 2005;

Meernik, 2005; Cobban, 2006; Subotić, 2009b; Clark, 2011). The South African TRC

was much more lauded but many still have pointed out the significant failures associated

with the commission, not the least of which was how the commission exchanged truth

for amnesty (Gibson, 2002; Mamdani, 2002; Sriram and Pillay, 2010). Given that these

transitional justice policies were considered by many to be quite successful, these coun-

terclaims reiterate the major question pointed out in earlier chapters: exactly what does

success or failure mean in this context?

This final empirical chapter directly addresses many of the questions which stem from

the range of assessments on an array of transitional justice policies. The first among these

is how assessment has been done and why it has taken the form of looking at transitional
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justice as inherently linked to democratic transitions when in fact this is rarely the case as

has been highlighted in the previous chapters. Although this has already been discussed,

it is important at this point to revisit the claims which have been made connecting de-

mocratization with the history of human rights violations. This chapter will then review

in detail the major cross-national studies which have attempted these different forms of

assessment; large-N analyses to date have failed in many ways to use the appropriate

gauge for success, relying on measures of democracy and also overlooking the different

policy process elements which have been laid out in the previous chapters. In this chap-

ter I argue that the case selection which is done by other authors misses a key stage of

the process—the initial rights violations which must take place before transitional justice

becomes plausible. Transitional justice is quite simply not possible if there are no rights

violations to be remedied but existing works overlook this component and focus instead

on democratic transitions. Without accounting for this critical phase of the policymaking

process, these previous studies miss what should be considered the full range of possible

cases and therefore find no effect for policies which may ultimately actually be producing

real change in state policy outcomes.

The last portion of this chapter brings together this new case selection method with

data on both general policy use and policy design and implementation to make a complete

assessment of the effects of truth commissions and courts. In contrast to previous works, I

adopt a different statistical approach and first examine the general effect of all transitional

justice policies; next I turn to testing the hypotheses about the links between design and

implementation and human rights outcomes. This final set of tests should provide a clearer

indication of whether it is truly transitional justice policy features that facilitate the rights

outcomes or not, providing more direction for future research into these policies and their

results.

5.2 Transitional Justice Expectations and Objectives

Although the initial works which connected transitional justice and democratization were

those that emerged at the same time as the dissolution of the Soviet Union, the real aca-
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demic turn to linking transitional justice and its various mechanisms with specific social

and political outcomes came about as a result of the third wave of transitional justice

research that Balasco characterizes as the “methodological turn” (2013). Individual as

well as comparative case studies began by linking the different transitional justice options

with expected sets of outcomes by drawing upon the normative literature (as transitional

justice was tied to human rights as well as accountability norms), thereby connecting

policies with larger rule-of-law and democracy effects. The first such links were drawn

from the arguments of Finnemore and Sikkink and the logic of appropriateness which has

already been laid out in this work (1998). According to these claims, transitional justice

policies of certain forms (those emphasizing accountability) create an environment where

rule of law is prominent which makes democratic institutions possible alongside improv-

ing respect for human rights.1 Variations of these arguments are echoed throughout the

literature with many legal arguments embracing the logic of appropriateness approach

(Orentlicher, 1991; Roht-Arriaza and Mariezcurrena, 2006) and then linking this logic

to the subsequent development of strong courts which, when coupled with democratic

rule of law, would deter later rights abuses and promote peace. With these works then,

measures of democracy, rights, rule of law, and even peace became part of the litany of

measures to be seen as appropriate indicators of success.

The second and much less researched source of transitional justice expectations which

has filtered into academic work is the policy mandates themselves. As was noted in the

chapter on policy design, mandate word counts have grown substantially; this growth in-

cludes increasingly larger preambles which include the objectives of these policies. The

preamble in the mandate for the 1974 Ugandan truth commission is only two sentences

and includes no larger objectives such as improving human rights or deterrence. By con-

trast, the mandate of the Canadian 2008 commission, which was only an 8-point list,

included goals of finding the truth, facilitating reconciliation, promoting education and

awareness, developing an accurate historical record to be shared with the public (and also

to be used for future study), and finally to begin the memorialization process by com-

memorating students and families who were affected by the residential school system.

1For the contrary argument about the norm dynamics, see Snyder and Vinjamuri (2003).
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Policymakers have themselves set a high bar which asks more and more from each policy

and thus leads to additional expectations and investigations of whether these policies have

been successful.

These expectations have been most definitively tied to policy use through cross-

national studies, particularly those which adopt large-N methods. In the most compre-

hensive and representative large-N cross-mechanism assessment of transitional justice

predictors and effects, Olsen, Payne, and Reiter identify four specific camps that have

linked an array of outcomes to the use of transitional justice mechanisms (2010b). The

maximalist camp (which is identified with the logic of appropriateness) linked more puni-

tive forms of transitional justice with deterrence (both general and specific) and respect for

the rule of law, thereby strengthening democratic institutions.2 The minimalist approach

by contrast linked less punitive forms of transitional justice with outcomes like peace

and reconciliation. Moderate approaches, as reviewed in their article (and by others),

are claimed to facilitate an accurate historical record and societal rehabilitation (Minow,

1998).3 Finally, the holistic approach, which is largely affiliated with activist organiza-

tions brings in a range of other outcomes—creating societal memories, providing repair

to victims, development of trust, and economic growth.4. These theoretical perspectives

cover the vast majority of effects that appear in the transitional justice literature, although

there are many works outside the mainstream which look at expectations and outcomes

of transitional justice institutions in far different ways.5

While there is clearly a wide range of possible outcome options which could be ex-

amined with respect to the use of transitional justice, very few of these potential measures

have actually been utilized into cross-national analyses. Further, the measures which have

2Specific deterrence refers to deterring the individual who committed an act previously from repeating

that act; general deterrence refers to deterring individuals other than the person who committed the act from

engaging in such behavior.
3Of course this argument is controversial; see Mendeloff (2004).
4Economic outcomes are increasingly becoming tied to transitional justice use although this is certainly

far from any of the goals specified in any mandates reviewed for this project (Olsen et al., 2011; Appel and

Loyle, 2012)
5See for example Campbell (2007), Hinton (2010), or McMahon and Miller (2012).
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been selectively incorporated almost never receive any discussion as far as their justifica-

tion over other possible and potentially more relevant measures. I turn now to reviewing

these systematic large-N analyses in more detail than was offered in Chapter 2’s discus-

sion of the evolution of transitional justice research. In addition, I discuss the findings that

these publications have offered with respect to the outcomes considered in each respective

work, the majority of which are focused upon democratic development.

5.3 Large-N Analyses of Transitional Justice Effects

The first cross-national works on transitional justice mechanisms often focused on specific

subsets of transitional justice policies (or mechanisms) and largely produced descriptive

accounts of their use and general practices. Among these pieces are comparative works

on truth commissions (Hayner, 1994, 2001), amnesties (Mallinder, 2008), rights pros-

ecutions (Sikkink and Walling, 2007; Kim and Sikkink, 2010), and lustration policies

(David, 2011). Of these early articles, few attempted to systematically use available data

to assess the links between the various policies and their effects. Those that did generally

found that transitional justice (namely the use of trials) correlated positively with better

outcomes in terms of state respect for human rights and the development of democratic

political institutions (Kim and Sikkink, 2010; Sikkink, 2011).

In 2010, the Transitional Justice Database offered the first large-N statistical assess-

ments of the effects of a range of transitional justice mechanisms including trials, truth

commissions, reparations, amnesty, and lustration policies (Olsen et al., 2010b). In this

work, Olsen et al. laid the groundwork for subsequent policy analysis by accumulating

data on over 900 different mechanisms between the years of 1970 and 2007 and exam-

ining an array of questions about patterns of policy adoption, usage over space and time,

and effects. Looking at the effects these policies produce—namely examining changes in

democracy scores as indicated by Freedom House or Polity scores or changes in human

rights scores as reflected in the Political Terror Scale or Cingranelli-Richards Physical In-

tegrity Rights Index—the authors find that mechanisms on their own do not significantly

improve human rights or democracy (Olsen et al., 2010b, 143-147). However, models
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assessing the combination of these mechanisms, which is associated with the holistic ap-

proach to transitional justice, found that coupling different transitional justice policies

produced positive outcomes, at least when trials were combined with either amnesties

alone or amnesties and truth commissions. The resounding message of this work is that

it is in the combination of mechanisms that we can find success rather than in the use of

one policy in place of another.

As of 2012, the Post-Conflict Justice Dataset offered an alternative approach to as-

sessing transitional justice by looking at the use of these policies only in the context

of conflicts that reached the level of at least 25 battle deaths (Binningsbo et al., 2012).

However, Binningsbo et al. did not utilize this dataset to examine the effects of the mech-

anisms considered (trials, commissions, amnesties, reparations, and purges/exiles) but

rather looked at the patterns of policy usage in the context of different kinds of conflict

settlements as well as more specific characteristics of each of these policies. In this work,

the authors identified more information about the nature of the transitional justice mecha-

nisms; for example, data were recorded not simply on the existence of an amnesty but also

on whether that amnesty was conditional or unconditional.6 Although this data expansion

has increased knowledge of the particulars of many different mechanisms, it was not until

quite recently that the data on post-conflict justice policies were tied to conflict outcomes,

specifically conflict recurrence (Loyle and Appel, 2014). Loyle and Appel’s recent assess-

ment of this dataset finds that specific motivation-addressing policies (truth commissions,

reparations, amnesties, and inclusive trials) actually reduce the likelihood of conflict re-

currence while opportunity-addressing processes (exclusive trials and purges/lustration

policies) do not.

Most recently, the Transitional Justice Database has been expanded by a collaborative

effort between scholars working at the University of Minnesota and Oxford University.

In the latest assessment of what is now known as the Oxford-Minnesota Transitional Jus-

tice Dataset, researchers have now developed distinctions between the existing categories

of mechanisms, thereby dividing truth commissions, amnesties, and trials according to

6Unconditional amnesties are also known as blanket amnesties in the literature on transitional justice

and international law.
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theoretically-relevant features that are argued to influence the effects of each mechanism.

Using this new data, however, does not appear to clarify the relationship between tran-

sitional justice and the human rights or democracy outcomes previously considered by

Olsen, Payne, and Reiter. Statistical estimates from this iteration of the project find that

general trial activity as well as truth commissions have no effect with respect to human

rights although there are positive effects as the number of trial-years increases or as the

“robustness” of the commission increases.7 However, combining various mechanisms in

this study (matching the holistic approach previously examined) not only fails to produce

positive rights changes but actually is associated with negative effects on rights. These

results conflict with what has been produced earlier in various articles by authors asso-

ciated with the project, generating serious questions about the assessment methods and

measures used.

The results of these various studies range quite substantially, from findings that tie

transitional justice mechanisms to strong positive democracy, human rights, and conflict

outcomes (Sikkink and Walling, 2007) to strong negative effects on at least democracy

and rights measures (Dancy et al., 2013). Understanding why this may be the case re-

quires a close reading and review of the methodological approaches (particularly the case

selection methods) that have been utilized as well as a reconsideration of the concept of

what constitutes a transition. In the next section, I review the specific approaches of these

cross-national assessments and highlight a significant oversight committed in each work:

failure to look at violations of human rights as the first stage in the transitional justice

policy process.

5.4 Reconceptualizing Transition and Policy Case Selection

In each of the previously noted large-N analyses, the effects of transitional justice policies

have been examined by looking at a particular subset of states that are relevant for these

7Commission robustness refers to the strength of the truth commission as indicated by whether the

commission heard testimony, encouraged victim participation, held public hearings, issued a report, named

names of the perpetrators, whether the report was published and disseminated, and whether the commission

supported prosecution (Dancy et al., 2013, 19-20).
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processes. Case selection for examination of these effects is thus a crucial component of

the assessment process although there is little attention paid to this issue.8 With respect to

the Transitional Justice Database and the Oxford-Minnesota Transitional Justice Dataset,

the states/cases that are included in the chapter assessing effects are those which have

undergone a democratic transition. States that have democratic transitions are defined as

those which experience a positive 3-point shift in Polity scores which are culled from

the Polity IV dataset (Marshall and Jaggers, 2012). The Post-Conflict Justice dataset

by definition includes only those states which have undergone conflict and have at least

25 battle deaths as previously noted.9 Transitions in the first instance are considered

movement away from authoritarian governance structures to more democratic institutions

and in the second instance are shifts away from a period of fighting to a period of peace

(or at least a cessation in the fighting).10

Conceptualizing transitions as has been done with these existing studies falls into

line with the vast majority of the empirical and theoretical work to date. However, this

approach is problematic for several reasons. First, utilizing that case selection method in-

correctly identifies the critical juncture that makes transitional justice policy use possible.

As noted by the ICTJ, transitional justice is now commonly defined as “the set of judicial

and non-judicial measures that have been implemented in order to redress the legacies of

massive human rights abuses” (International Center for Transitional Justice, 2014). This

definition highlights the crucial importance of rights abuses, more specifically the cessa-

tion of human rights abuses which is when transitional justice is truly possible. Previous

definitions of transitional justice have also noted this same violations factor although of-

8Although there is little discussion of case selection processes in large-N analyses, there is far more

discussion over what policies constitute examples of transitional justice; see for example the variety of

definitions of truth commissions and the list of cases that are included in different publications which

analyze these mechanisms (Wiebelhaus-Brahm, 2009). There is therefore concern over case selection but

at a later stage than what is being discussed in this section.
9The Post-Conflict Justice Dataset is directly tied to the UCDP/PRIO Armed Conflict Dataset and there-

fore builds upon the definitions and approaches which have already been used (Harbom and Wallensteen,

2010).
10A great deal more work has been done on the different levels or types of peace; see for instance Klein

et al. (2008).
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ten less explicitly (justice has often been connected to righting “wrongs” but these wrongs

may or may not be given the label of human rights abuses). Teitel’s work in this area,

which explicitly link the concepts of justice and transition, have further indicated that

political transitions are quite simply shifts away from the current political context (Teitel,

2003). Defining transitional justice in this manner makes it clear that these shifts are not

required to be democratic in nature nor do they necessitate movement away from a condi-

tion of war. Even the vast majority of policymakers concern themselves with transitional

justice only after a period of rights abuses has come to an end and not necessarily dur-

ing post-war or democratic transitions, although the co-occurrence of these phenomena is

high.

Adopting this alternative approach and incorporating all cases of rights violations

provides a resolution for the second issue that exists in the current literature, at least

with respect to the datasets that utilize democratically transitioning states. As noted by

Balasco, the co-occurrence of democratic transitions and transitional justice use is ex-

ceptionally high at a rate of nearly 1:1 in existing studies (2013). While this provides

insight into how these dynamics work in conjunction with one another, it also highlights

a major limitation with current analyses: there are almost no cases where there is a demo-

cratic transition but no transitional justice.11 Employing the more complete case selection

method of investigating all cases of massive human rights abuses provides variation across

the independent variable of interest allowing accurate assessment of the causal power of

transitional justice.

Incorporating all cases of massive human rights abuses also addresses yet another

issue that is apparent in large-N analyses: the number of cases for examination are of-

ten exceptionally low which can create considerable problems for standard estimation

techniques. The Transitional Justice Database, which uses the democratic transition as

the unit of analysis, only has 84 total cases of democratic transition from authoritarian

regimes with which to assess mechanism effects. By the time the models are actually

11This finding is quite interesting in that transitional justice policies may be considered a necessary or

sufficient condition for democratization. Although this chapter will not delve into this subject, it is an issue

which should be considered with further analyses of democratic transitions in the post-Cold War era.
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estimated, the number of cases with full data is reduced to approximately 60 which calls

into question the quality of the effect estimates. The Post-Conflict Justice Dataset by

contrast investigates 173 conflict episodes that employ 272 different transitional justice

processes. Employing the method adopted here of selecting all cases wherein massive

human rights abuses have occurred produces a list of 461 cases of massive human rights

abuses occurring in 103 different states from the years 1976-2007; of these 461 cases,

only 87 occurred in the context of a democratic transition while the remaining 374 were

not accompanied by these democratic shifts.12

Using the criteria of rights violations and then pairing this case selection with an alter-

native methodology allows for more accurate as well as more appropriate assessment of

the effects of transitional justice. I turn now to discussing how this case selection process

was carried out and then lay out the statistical model which was selected as well as the

new data that are used to reexamine the effects of transitional justice mechanisms. These

data include a new dependent variable which more adequately corresponds to policy ex-

pectations for principals in terms of the “never again” philosophy.

5.5 Reassessing Transitional Justice: Methodology, Data, and Hypotheses

Developing the list of cases and the subsequent dataset of states experiencing massive

human rights abuses initially required identification of the existence of such abuses. At-

tempting to do so through case studies or examination of particular historic information

proved too difficult given the limited number of coders working on this project. How-

ever, an alternative approach to identifying these events was done through using existing

datasets on state-level human rights abuses and conflicts. To identify cases of repressive

regimes (regimes that by definition violated human rights although not necessarily on a

mass scale), I began with the Political Terror Scale (PTS) which assigns a rights score to

each state depending upon how it is assessed by Amnesty International and the US State

Department (Wood and Gibney, 2010). All states from years 1976 to 2012 are assigned a

12The 2007 cutoff year was selected to allow for examination of effects for at least 5 years after a policy

was put into effect or after the period of rights abuses was over in states where no policy was used. Data on

human rights are only available through 2012 at this time.
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value ranging from 1, indicating few or no physical integrity rights abuses, to 5, indicat-

ing widespread rights abuses across the entirety of the domestic population.13 All years in

which a state received an average score of 3.5 were coded as having a repressive regime;

all states which had at least one repressive regime were then added to the list of potential

cases of transitional justice.14 However, massive rights abuses exist not only in the context

of repressive regimes but also in the context of conflict. To account for this, I then turned

to the Uppsala Conflict Data Program (UCDP) Armed Conflict Dataset; this dataset in-

cludes a list of all conflict episodes (interstate, intrastate, and extra-state) in which at least

25 battle deaths are experienced over the course of one year (Harbom and Wallensteen,

2010). All states which experienced a conflict episode during the years of this study were

included in the list of of potential cases.15 Drawing upon both of these datasets resulted

in a list of 103 different states in which massive rights abuses were experienced.16

In the following subsections, I lay out more specifically the different components of

my alternate policy analysis process using the full set of states/cases with rights violation-

generating events. I begin with discussion of the dependent variables of interest and then

move to independent and control variables and conclude with discussion of the model

specification, which also deviates significantly from existing studies.

13Physical integrity rights abuses refers to violation of the individual right to be free from murder, disap-

pearance, torture, and/or political imprisonment.
14PTS scores are developed from Amnesty International and State Department human rights reports for

each state in the international system. A separate score is derived from these reports and these scores are

then averaged, producing a value from 1 to 5 at 0.5 intervals. Obtaining a 3.5 means that a state has been

indicated as engaging in extensive rights abuses by both of these entities with at least one indicating these

abuses were widely distributed among the general populace.
15It is important to acknowledge here that the existence of a conflict does not necessarily mean that

human rights abuses have occurred, particularly if the rules of war are followed by the competing parties.

However, the rise of intrastate warfare has increasingly called these rules into question and often resulted in

widespread rights abuses stemming from different methods of conflict (Kaldor, 1999). Given this, I include

all episodes of conflict as opportunities for the use of transitional justice.
16All states included in this analysis are listed at the end of this chapter.
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5.5.1 Repetition and Rights Changes as Policy Outcomes

For this assessment of policy effectiveness, I employ two different dependent variables of

interest, one which has not been utilized in any previous large-N analyses. This first new

dependent variable is a measure of repetition of rights abuse events. Grave rights abuses

may result from international conflict, civil conflict, or repressive activities of the state.

Transitional justice policies which are generally devised to ensure that these events “never

again” occur are thus oriented toward preventing the repetition of these events but not their

initial onset. The dataset therefore codes both the existence of these violations-generating

events and whether there was a repetition of those same events. Repetition in the case

of civil or international conflict requires a continuation of the conflict (although it can

be a new episode in that same conflict) as it has been coded by the UCDP/PRIO Armed

Conflict Dataset. Repetition of repression requires that a new leader be put into office as

head of state (or head of government depending upon the state in question) but that human

rights scores continue to reach the value of 3.5 or exceed that level. Each of these event

types (international conflict, civil conflict, repression) is coded as separate independent

dummy variables as well as in a general events dummy variable with repetition of any of

these events being coded as 1. 17

17Bringing the measure of event repetition into the policy assessment process constitutes a significant

improvement over measures such as democratic improvement in that this is one of the consistent objectives

tied to policy use and reflects at least one of the major interests of the principal according to the framework

discussed in Chapter 2. It is however important to note that this measure has important limitations: first,

this variable should be considered a measure of general rather than specific deterrence (with respect to

repetition) for two reasons. First, while the coding of the conflict repetition identifies specific sets of actors

and whether those participants repeat their conflict behavior (which is essentially assessment of specific

deterrence), the same cannot be said of repression—all that is known about repressive governments is

that they repress at a certain level and not what specific activities are employed for those purposes. A

second and more important issue is the fact that the first set of models incorporates more than just truth

commissions and courts; I also include amnesties, lustration policies, and reparations programs in an effort

to clarify if there is some general transitional justice effect which has not to date been found. Since I have

no detailed information about the content and orientation of these policies, it is impossible to know whether

they were developed with a specific intent (as would be the case of an amnesty which was available to only

certain actors or for a only certain activities) or if they were intended to apply more generally. It is much
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The second measure of policy effectiveness I utilize is a common human rights mea-

sure but it is adapted slightly from its standard use—I look at changes in human rights

scores rather than considering the level of respect for human rights which has been uti-

lized before. Given that I have argued transitional justice is defined by its relationship

to rights violations, looking at whether violations decrease or increase is clearly an ap-

propriate indicator of policy success or failure. To avoid the problem of selecting on the

dependent variable (since rights scores were initially utilized to determine cases of re-

pression), the outcome used is the change in the state’s PTS score over a five year period.

Potential values for the dependent variable range from -4 to 4 at 0.5 point intervals and

although extreme shifts are possible, this measure is actually quite slow-moving with lit-

tle in the way of sizeable shifts or change. It is therefore more appropriate to employ

a multi-year interval between assessments rather than look at the yearly changes.18 The

observed range of human rights changes that is actually in the data runs from -4 up to

3 with a modal value of 0.19 The five-year time frame is also a reasonable point of as-

sessment for these policies as changes should be apparent by this stage; if any effects

are present, it is more likely that they will appear immediately following policy introduc-

tion and implementation rather than many years removed given their ad-hoc nature and

sporadic use.

5.5.2 Transitional Justice Policy Variables

Given that this is the first use of these different dependent variables, I will conduct a

series of tests which estimate general transitional justice effects, specific policy effects,

more plausible to assume that these various policies intend to serve the general deterrent purpose tied to

transitional justice use than to impose the assumption of specific deterrence.
18Although I report findings for only the 5-year intervals in this chapter, models using a 1 and 3-year

interval structure produce similar substantive results with slight changes in the values of the estimated

coefficients.
19The Political Terror Scale data are used throughout this analysis rather than the Cingranelli-Richards

(CIRI) Physical Integrity Rights index (Cingranelli and Richards, 2010). Future iterations of this project

will be replicate these analyses using CIRI scores; I anticipate that there will be few changes in results given

past findings in previous publications.
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and specific effects associated with the different stages of the policy process. The first

set of models will attempt to determine effects for all forms of transitional justice col-

lectively and then for each separate policy option (amnesties, truth commissions, courts,

etc.). Coding of these independent policies is done with a set of dummy variables utilized

to indicate whether a policy of that form was developed for the purposes of transitional

justice.20 For the models examining any general transitional justice effect, all policies

will be collapsed into a single dummy variable with 1 indicating the use of any policy

in response to rights violations and 0 otherwise. An additional dummy variable will be

included to indicate when there are multiple transitional justice mechanisms at work. Fol-

lowing these estimations, I will provide a disaggregated assessment which incorporates

the series of dummy variables for each policy option (i.e. dummy variables for amnesty,

truth commission, court, lustration, reparations, or trial use). Data on the use of policies

other than truth commissions and courts are drawn from the Transitional Justice Database

as well as the Post-Conflict Justice dataset (Olsen et al., 2010b; Binningsbo et al., 2012);

since these datasets code not only where but also when these policies were introduced it

is easy to merge their policy variables into the current dataset.

The second set of models which will be examined are those that bring in the institu-

tional design and implementation measures which were developed in the previous chap-

ters. The variables to be included for institutional design are the authority, power, and

resource scores; for implementation, the variables that will be used are the relative im-

plementation, mandate match, report production, and work completion measures. Since

these items have only been coded for truth commissions and courts, this second set of

models will only really pertain to the effects for those institutions—any findings from

this portion will therefore not be generalizable as far as the use of any other policies is

concerned.
20It is important here to clarify that the range of policies which are commonly used for transitional

justice purposes may also be used for other means. Amnesties, for example, are actually quite commonly

developed in response to coups where there are no mass rights violations, as a method for dealing with

military deserters, and in a range of other cases (including immigration policies, tax policies, etc.).



141

5.5.3 Controls for Proper Effects Assessment

Isolating the effects of transitional justice requires controlling for other factors that can

influence event repetition or changes in human rights scores. Recurrence of war, par-

ticularly civil war, is an extensively studied phenomenon and thus the literature on this

dynamic is vast. The most commonly highlighted factors with respect to conflict generally

are wealth and political structures as well as levels of trade interdependence and engage-

ment within organizations that may socialize states to behave according to certain system

expectations (Risse et al., 1999; Oneal and Russett, 2000). Many of these variables also

emerge as relevant in models of conflict recurrence (Walter, 2004; Call, 2012). To control

for these factors, I include data on GDP, Polity IV scores, and a count of the number of

IGO memberships a state holds for all model specifications. I also include measures of

the change in these different control variables as it has been indicated by some that these

changes are significant in terms of reducing the risk of recurrence (Collier et al., 2008).

As far as the literature on repression, there is little on the issue of repression recur-

rence but a great deal on what may be considered the initial causes of rights violations. In

a recent review of the literature on just this subject, Hafner-Burton emphasizes two ma-

jor predictors that demonstrate strong links to rights outcomes: the presence/existence of

conflict and the quality of government institutions (2014). Models using rights change as

the dependent variable therefore include a measure of whether a state is engaged in armed

conflict based upon data from the UCDP Armed Conflict Dataset (indicated as a dummy

variable with 1 indicating presence of conflict and 0 otherwise) as well as Polity IV scores

to assess the level of democratic or authoritarian structures within a state. Another con-

trol variable which is often tied to rights performance is the level of wealth within a state,

although the relationship between wealth and rights is much weaker than the links to con-

flict or institutions (Olsen et al., 2010b; Hafner-Burton, 2014). To assess the contribution

that wealth makes to rights changes, I control for GDP and economic change in each of

these models as well.

A number of other measures may be relevant to both transitional justice and event

repetition and rights outcomes and thus interfere with their relationship. First, the mag-
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nitude of the rights violations may be a strong predictor of transitional justice use as well

as change; larger numbers of rights violations may prompt more calls from civil society

for remedy as well as may create more momentum to see substantive change in terms of

rights behaviors.21 I therefore control for a count of the number of years in which a state

receives a PTS score of 4 or higher, which are extreme levels of rights violations. Finally,

some have argued that there may be particular regional dynamics that could account for

transitional justice selection and/or success; I take this into account by creating a dummy

variable for the regions of Africa, Asia, Europe, Latin America, the Middle East, North

America, and Oceania. These dummy variables are incorporated in all models with North

America as the omitted reference category.

5.5.4 Model Specification

Existing models from large-N analyses similar to the one used in this chapter gener-

ally adopt transitions or conflict episodes as their respective unit of analysis and utilize

standard OLS regression techniques for estimating effects. While these models may be

justifiable, they do not allow for time-variant measures, such as state wealth, which are

likely to influence the dependent variables they utilize. In order to account for these el-

ements, I adopt a time-series specification which employs the country-year as the unit

of analysis. The initial number of observations in this format is just over 3500 with 103

states in the dataset over all years from 1976-2012; this number will be reduced according

to various missing data elements which result from merges between the PTS, Polity IV,

UCDP/PRIO, and World Bank data.22

The estimation of initial transitional justice policy effects is done using an interrupted

time-series structure; models of this nature attempt to investigate the effects of an inter-

21Or, alternately, larger numbers of violations may impose an undue burden as far as transitional justice

and may result in policies which were never intended to provide adequate redress because policymakers

believe this to be impossible.
22I begin in 1976 because this is the earliest date of reliable human rights score data from the Political

Terror Scale. A number of states did not join the international system until after 1976 so for these states the

start year is drawn from the COW State Membership dataset (Correlates of War Project, 2011). Descriptive

statistics for these measures will be provided in appendix materials at the end of the chapter.
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vention or policy change by coding these changes as dummy variable shifts (McDowall

et al., 1980). In interrupted time-series models, the years preceding the use of the policy

are coded as 0 while all time periods at or after the policy is put into place are coded as 1

(this variable is entitled “TJ Policy Ever” in the following tables). This coding stipulates

that the effect of the policy does not disintegrate over time, which is a strong assumption

with respect to transitional justice use. I therefore also employ a standard dummy cod-

ing for the collective and disaggregated policies with 1 for the years in which a policy

was in existence (i.e. being actively designed or implemented) and 0 for all other years;

this imposes the assumption that any transitional justice effects will only be present for

a maximum of five years after its use.23 It is plausible, although perhaps unlikely, that

transitional justice constitutes not just a simple shift in state-level behavior but could also

fundamentally put states on a different path with respect to human rights violations or

rights violation-generating events. This would mean that the intercept change (a one-time

shift) is accompanied by a slope change as well. To assess this possibility, I also provide

a post-transitional justice policy year count variable, which is a count of the number of

years since a state’s first transitional justice policy was put into effect. Finally, to control

for the potential intervening effects of other trends across time (i.e. a general trend of im-

provement among all states in terms of respect for human rights), this model also inserts

a counter for all time periods in the data (coded in this analysis as 1 for the year 1976, 2

for 1977, etc.).24

For the models which look at policy design and implementation, the specification will

be standard time-series as it will only consider the cases for which these data exist. Design

data do not vary across time and are subsequently coded as the same values across all time

periods that each respective policy was in existence. Data on implementation should vary

23For example, if a truth commission was carried out over a 3-year period, the effects would be detected

for 8 years after its introduction. After that 8 year period, no remaining long-term effects would be assumed

to exist.
24Each of the general transitional justice model specifications corresponds roughly to the follow-

ing structure: DV = β1YearCount + β2-10TJPolicyMeasures + β11Post-TJYearCount + β12ColdWar

+ β13PTS4+Count + β14GDP + β15GDP5YrChange + β16IGOCount + β17IGOCount5YrChange +

β18PolityIV + β19Polity5YrChange + β20-26RegionalDummies.
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by each year that a commission or court is in existence, as it presumably requires time to

carry out the various activities inherent in each policy. Unfortunately, the majority of data

sources utilized for this research do not provide a sufficient level of detail to determine

the appropriate level of implementation for each year that a policy was operational except

in the case of policies that have never been implemented. Given this, the implementation

values for each policy will be the same for every year. It is possible to use the policy as

the unit of analysis to determine if overall level of implementation results in substantial

change, but the number of cases for this project is too small to generate confidence in

these results. I will however report these findings after discussing the previous model

estimations in the findings section.

5.5.5 General Policy and Design/Implementation Hypotheses

With respect to consideration of general transitional justice effects, if these policies or

interventions have a significant and sizeable effect on political dynamics as is argued by

many advocates and academics, then the dummy variable coding the existence of any

mechanism should have a significant and negative effect upon event repetition as well as

a significant and positive effect on human rights changes. Moreover, if the trajectory of

states is changed by the use of transitional justice, then we should also expect to see a

significant relationship between the time counter for all periods after transitional justice

is used as well for both dependent variables. The initial hypotheses for these effects are

then:

• H1: The use of any transitional justice policy will be correlated with (1) non-

repetition of violations-producing events and (2) a significant and positive change

[a one-time shift] in state human rights scores.

• H2: The use of transitional justice will also be correlated with (1) a significant

and negative change in the odds of event repetition and (2) a positive trend change

[slope] in state human rights scores.

In contrast to these hypotheses, many have argued that these policies are quite dif-

ferent and are likely to produce distinct and potentially opposing effects; these effects
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may be obscured through the use of an all-inclusive coding of transitional justice. A wide

range of hypotheses are associated with each of these policies, but most of these adhere

to the general expectations put forth in the maximalist, moderate, minimalist, and holistic

camps which have already been discussed. These various theories of transitional justice

effectiveness produce the following expectations:

• H3 (Maximalist approach): The use of ad-hoc courts or trials will be correlated

with a stronger significant and negative change in the odds of event repetition or

positive change in state human rights scores than other transitional justice mecha-

nisms.

• H4 (Moderate approach): The use of truth commissions will be correlated with a

stronger significant and negative change in the odds of event repetition or positive

change in state human rights scores than other transitional justice mechanisms.

• H5 (Minimalist approach): The use of amnesties will be correlated with a stronger

significant and negative change in the odds of event repetition or positive change in

state human rights scores than other transitional justice mechanisms.

• H6 (Holistic approach): The use of multiple transitional justice policies will be

correlated with a stronger significant and negative change in the odds of event

repetition or positive change in state human rights scores than when policies are

used on their own.

As far as the hypotheses for design and implementation measures, we can draw these

from the final portion of Chapter 4. Given that there is no real correlation between the

design variables and the implementation measures used in this study, there are 3 possible

relationships that might be expected:

• H7: If the policy process is linked as far as design and outcomes, then better de-

sign in terms of higher authority scores, higher power scores, and higher resource

allocations will be correlated with lower odds of event repetition or larger positive

changes in human rights scores.
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• H8: If the policy process is linked as far as implementation and outcomes, then

better implementation in terms of higher values of relative implementation, higher

mandate match scores, report production, and work completion will be correlated

with lower odds of event repetition or larger positive changes in human rights

scores.

• H9: If the policy process is not linked between the stages, then there will be no

correlation between either design or implementation measures and the repetition

of events or changes in human rights scores.

5.6 General Transitional Justice Policy Findings

Table 5.1 presents the results which collectively assess all transitional justice mechanisms

for repetition of civil wars and all rights violation events (repression, civil war, and inter-

national war).25 Due to the fact that this is a logistic regression model, the coefficients

are not directly interpreted in terms of their effects upon event repetition but rather upon

the log-odds of repetition. Effect estimates which are above 0 are those which generate

an increase in the odds of event repetition while estimates which are below 0 produce a

decrease in those odds.

Overall, transitional justice policies appear to have mixed effects at least with respect

to reducing the likelihood of conflict or repression; most results for the transitional jus-

tice variables in this analysis point to no effect with respect to event repetition. However,

the negative effect identified with ever using transitional justice for all events collectively

indicates that such use actually is correlated with a reduction in the recurrence of at least

some violations-generating events. The log-odds value of this effect is approximately

0.45, meaning that use of a transitional justice policy after these types of events is actually

correlated with a 55 percent decrease in the probability of having another rights violation

25Models using the international war and repression repetition dependent variables could not be estimated

in Stata as the functions were not concave. I therefore am only able to report the civil war and general events

repetition results. Since the results for all events are heavily dependent upon repression cases and civil

conflict, we can extrapolate that the difference between these models is generally attributable to repression.



147

Civil War Civil War All Events All Events
5-Yr Recurrence 5-Yr Recurrence 5-Yr Recurrence 5-Yr Recurrence

Time Counter -0.131 -0.101 0.181** 0.108
TJ Policy Ever 0.624 -0.802*
Count of Years post-TJ 0.0912 -0.214***
TJ Policy Present -0.153 -0.0952
Cold War -1.165* -1.210* -0.583 -0.520
Count of PTS 4+ Years 0.214* 0.259* 0.122 0.110
GDP -1.89e-12 -1.43e-12 -3.94e-13 -6.64e-13
GDP 5-yr Change 8.61e-12 8.16e-12 -5.61e-13 -1.09e-12
IGO Membership Count 0.0012 0.0024 -0.0051 -0.0103
IGO Count 5-yr Change -0.190*** -0.186*** -0.0264 -0.0226
Polity IV Score 0.165** 0.172** -0.0357 -0.0595
Polity 5-yr Change -0.0230 -0.0322 0.101** 0.118***
Africa 33.11 25.50 -6.111 -5.960
Asia 32.85 25.38 -5.108 -5.519
Europe 31.26 23.98 -7.059 -7.320
Latin America -2.298 -2.830 -5.403 -5.581
Middle East 31.34 23.66 -8.145 -7.661
Oceania 33.56 25.64 -8.231 -7.118
Constant -35.27 -27.84 0.834 1.525
Observations 1516 1516 1516 1516
* p < 0.05, ** p < 0.01, *** p < 0.001

Table 5.1: Predictors of Civil Conflict and All Violations Events Recurrence, All Policies

episode. If we take into account the fact that the effect which was determined for civil

conflict alone is positive (indicating that transitional justice policy use is correlated with

an increase in the probability of another conflict episode), then it would seem that this is

a conservative estimate and that the reduced likelihood of recurrence is generally a dy-

namic that pertains to instances of repression. Transitional justice also appears to reduce

the likelihood of recurrence over time beyond this initial shift—the -0.214 estimate for

the Count of Years post-TJ indicates that there is an additional 20 percent reduction of the

likelihood for each year after an initial transitional justice policy is introduced. Collec-

tively, these results appear to support the claim that transitional justice reduces recurrence

of repression (or international conflict) but do not affect recurrence of civil conflict.

As far as the control measures in this first set of estimates, none have a consistent
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and significant effect upon the recurrence of civil conflict (Models 1 and 2) and all events

treated collectively (Models 3 and 4). For the models on civil conflict event recurrence,

the Cold War era decreased the likelihood of recurrence significantly, meaning that con-

flicts which have emerged since 1991 are more likely to have multiple episodes. This

finding corresponds closely to results from various other works which found that the

post-Cold War era was more violent in terms of civil conflict than had been the case dur-

ing the period of bipolarity (Kaldor, 1999; Gurr, 2011). With respect to a state’s history,

having more years of high levels of rights violations produces an increase in the likeli-

hood of repeated conflict episodes by between 24 and 30 percent. Membership in IGOs

does not seem to be a relevant factor for conflict recurrence but increases in the num-

ber of memberships produce a strong reduction in the probability of having an additional

conflict episode—this is presumably due to the socializing influence of these organiza-

tions and their promotion of norms of peaceful conflict resolution.26 One of the more

confusing findings in this set of results is the positive estimates for Polity values—these

estimates support the claim that as a state becomes more democratic, it is more likely

to experience additional conflict episodes. This result can however be explained by the

fact that few states in this dataset have reached the critical threshold at which democra-

cies become better behaved and therefore these states adhere to the “more murder in the

middle” theory (Fein, 1995; Snyder, 2000). The results in terms of the recurrence of all

events are far more sparse: only a small effect over time and changes in a state’s political

institutions are linked to this dependent variable. Of these, only the political change vari-

able appears consistently, indicating that positive democratic shifts may actually produce

a greater incidence of events leading to rights violations. As with the previous point about

civil conflict and Polity scores, this may be a function of democratization actually proving

to be more violent than maintaining more autocratic governance structures.

Treating all transitional justice policies collectively provides an interesting test of the

general effectiveness but makes the strong assumption that all of these policies function

26The vast majority of international organizations and particularly those which are considered most pow-

erful generally promote cooperation, at least among their members, and thus have adhered to what may be

considered a larger norm of peaceful dispute resolution.
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similarly. To assess whether there are differential effects for each respective category of

policies and whether there is a cumulative effect for a larger number of policies used, a

second set of models are estimated with respect to recurrence. In table 5.2, we can see

that the collective justice effect is actually attributable to only one type of mechanism:

truth commissions. Disaggregating these policies also reveals that this effect is apparent

with respect to all events including civil conflict episodes. The magnitude of this effect

ranges between an 85 and 90 percent decrease (depending upon the specification utilized)

indicating that truth commissions are associated with extreme shifts in the probability

of having either additional conflict episodes or subsequent periods of repression.27 The

only other transitional justice measure which is found to be consistently significant is the

post-TJ year count, although the effect depends upon the events being considered—civil

conflict recurrence becomes more likely as transitional justice becomes part of the more

distant past while the opposite effect is detected for all events collectively. The magnitude

of this post-TJ effect appears to even offset the increased probability of repetition over all

time periods which is found for all events (the estimate of the Time Counter effect). It

would seem, from these results, that policies used after repression and/or international

conflict really do shift a state’s path in a more rights-friendly direction especially when

that policy is a truth commission. The disaggregated model maintains many of the same

values for the control variables with only one measure gaining significance; the time

counter now is always important for understanding event recurrence although it is asso-

ciated with a decrease in the probability of civil conflict and an increase in the likelihood

of repression.

All of the results discussed thus far have dealt with the probability of event recurrence

but, as noted earlier, this is not necessarily the only goal of the principal (or agents if they

concur with the principal) for transitional justice. The models which utilize human rights

changes as the outcome of interest are listed in Table 5.3; for the estimates in these models,

a negative coefficient indicates a reduction in rights violations.28 Collectively, transitional

27This is, technically speaking, a shift in terms of the intercept for states using these commissions, rather

than a long-term adjustment to the slope of the change in state human rights scores.
28This is due to the coding of the Political Terror Scale which has higher positive values for more viola-
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Civil War Civil War All Events All Events
5-Yr Recurrence 5-Yr Recurrence 5-Yr Recurrence 5-Yr Recurrence

Time Counter -0.146* -0.147* 0.193** 0.194**
Amnesty 0.781 1.203 0.614 0.482
Truth Commission -2.044* -1.901* -2.305** -2.381**
Court -1.611 -1.554 0.0622 0.0515
Reparations -20.99 -19.26 -20.00 -20.16
Lustration -21.20 -21.34 1.060 0.841
Trials 2.075 2.105 2.009 2.000
Multiple TJ Policies -2.504 0.603
Count of Years post-TJ 0.139* 0.137* -0.238*** -0.238***
Cold War -1.050 -1.024 -0.502 -0.502
Count of PTS 4+ Years 0.313*** 0.307*** 0.128 0.129
GDP -2.20e-12 -2.25e-12 -3.62e-13 -3.64e-13
GDP 5-yr Change 9.51e-12 9.47e-12 1.64e-13 1.64e-13
IGO Membership Count 0.0159 0.0176 -0.0196 -0.0195
IGO Count 5-yr Change -0.175*** -0.177*** -0.0162 =0.0156
Polity IV 0.164** 0.168** -0.0467 -0.0475
Polity 5-yr Change -0.0190 -0.0224 0.113*** 0.113***
Africa 25.40 25.48 -6.083 -6.104
Asia 25.01 25.05 -5.304 -5.311
Europe 23.50 23.62 -7.467 -7.485
Latin America -5.054 -4.986 -5.403 -5.420
Middle East 23.37 23.42 -8.139 -8.156
Oceania 26.09 26.16 -8.234 -8.253
Constant -28.19 -28.37 0.933 0.942
Observations 1516 1516 1516 1516
* p < 0.05, ** p < 0.01, *** p < 0.001

Table 5.2: Predictors of Civil Conflict and All Violations Events Recurrence, Disaggre-
gated Policies

justice in these models produces a significant reduction in rights violations similar to

the results found for all event repetition; this holds for both the perpetual transitional

justice intervention variable (TJ Policy Ever) as well as the more limited effect variable

(TJ Policy Present). Yet in contrast to the findings for recurrence, the estimate of the

effect for each year after transitional justice is initially used takes on a positive value

indicating that as more time passes after policy use states engage in more rights abuses.

tions and lower values for fewer violations.
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This effect does however disappear with the disaggregated policy models but is notable

for the consistently positive values which appear in all models. As opposed to the models

of recurrence, once the policies are disaggregated, amnesty and the use of courts are found

produce significant reductions of rights abuses. The estimate of the effect for courts listed

in the table is also quite strong—given that the range of possible PTS scores is only 4

points, a shift of -0.7 is the equivalent of moving away from widespread abuses among

the general population to more limited abuses among those who are generally involved

in political affairs (Wood and Gibney, 2010). Surprisingly, reparations policies appear

to be linked with higher levels of rights violations after their use; due to the fact that

reparations are a rare occurrence in the data, this result is somewhat questionable in its

validity.29 Truth commissions, which appeared to be strongly tied to reducing conflict

and repression recurrence, are correlated with changes in rights scores although only at

the 0.1 level.

With respect to the array of control variables utilized, very few emerge as consistently

significant predictors of rights change. During the era of the Cold War, human rights

were not a predominant norm and thus changes tended toward more violations rather than

fewer; this is reflected in the estimates found for most models. In terms of state-level

factors, having more years of repression is actually correlated with reductions in rights

violations although the level of this effect is miniscule. International conflict does not

predict changes in human rights scores but the presence of civil conflict is actually corre-

lated with a reduction in violations. This finding may seem to be counterintuitive but given

that the dependent variable is measured 5 years out from the independent variable mea-

sures, this actually is capturing movement from being engaged in a conflict to a state of

peace.30 Finally, higher levels of GDP correlate with a reduction in rights violations while

economic growth is actually paired with an increase in said violations. Wealthier states

may be better in terms of behavioral change but states which are experiencing growth,

29To ensure that this is a reliable finding, additional analysis should be conducted using rare events

analysis methods.
30Very few of the conflicts in the data lasted longer than 5 years. The average duration for all conflicts

in the original UCDP/PRIO dataset is 3.33 years and of the 258 total episodes, only 57 exceeded 5 years in

length.
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Human Rights Violations Change, 5-Yr Interval
Time Counter -0.0031 -0.0002 -0.0026 -0.0027
TJ Policy Ever -0.269**
Count of Years post-TJ 0.0269** 0.0111 0.0109
TJ Policy Present -0.180*
Amnesty -0.227* -0.234*
Truth Commission -0.176 -0.181
Court -0.731* -0.726*
Reparations 0.289* 0.279
Lustration -0.0343 -0.0432
Trials 0.0539 0.0514
Multiple TJ Policies 0.0380
Cold War 0.192 0.210* 0.219* 0.218*
Count of PTS 4+ Years -0.0492*** -0.0480*** -0.0443*** -0.0438***
International Conflict -0.100 -0.110 -0.112 -0.113
Civil Conflict -0.339*** -0.340*** -0.318*** -0.316***
GDP -1.91e-13* -1.67e-13 -1.83e-13* -1.84e13*
GDP 5-yr Change 1.18e-12*** 1.22e-12*** 1.25e12*** 1.26e-12***
IGO Membership Count 0.0027 0.0032 0.0020 0.0020
IGO Count 5-yr Change 0.0020 -0.0001 0.0011 0.0011
Polity IV 0.0133 0.0135 0.0117 0.0118
Polity 5-yr Change 0.0149 0.0129 0.0150 0.0149
Africa -0.0498 0.116 0.0829 0.0805
Asia 0.0237 0.187 0.143 0.139
Europe -0.336 -0.159 -0.194 -0.198
Latin America -0.354 -0.193 -0.255 -0.259
Middle East 0.0658 0.210 0.182 0.177
Oceania -0.0803 0.0929 0.0845 0.0819
Constant 0.225 -0.0094 0.0745 0.0782
Observations 1515 1515 1515 1515
Adusted R-Square 0.121 0.113 0.116 0.117
* p < 0.05, ** p < 0.01, *** p < 0.001

Table 5.3: Predictors of Human Rights Violations Change, All Potential Policy Specifica-
tions

particularly aggressive growth, do not seem to adhere to rights norms in the course of that

expansion. The explanatory power of these models (including both the transitional justice

and control variables) does not exceed 0.121, so while quite a few of these predictors may

be significant these models cannot be seen as adequately determining rights changes.
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The findings with respect to general transitional justice policies determined here

(through the use of the collective TJ Policy Ever variable) do not support general claims

of transitional justice effectiveness and provide only mixed support for arguments about

the long-term effects (through the use of the Post-TJ Year Count variable) resulting from

these policies. Disaggregated models offer limited support for the maximalist, moder-

ate, and minimalist arguments about the use of amnesty, truth commissions, or courts but

fail to support the holistic theories of transitional justice use. The inconsistency of these

findings generates a litany of questions about how these results can be explained but also

about whether it is really the policies themselves which are creating the noted effects. In

the next section, I investigate the patterns which exist with respect to design, implemen-

tation, and the event recurrence and rights changes outcomes in an effort to determine

whether any of these policy factors can illuminate these findings.

5.7 Design and Implementation Findings

Prior to conducting statistical tests of the institutional design and implementation models,

it is worthwhile to visualize the structure of the relationship between at least a few of

the design and implementation factors and dependent variables. Figure 5.1 illustrates the

relationship between resource allocations and event repetition outcomes; each column

in the graph represents a separate commission or court. The order of the columns is

based upon year of introduction and they are clustered according to whether repetition

was observed; the leftmost blue and red columns are the earliest policies associated with

those outcomes while the rightmost columns are the most recent policies. As we can see

from this graph, there does not appear to be a pattern in terms of resource allocation over

time or in terms of links between resource allocations and event repetition. This lack of

patterning is also apparent with respect to authority and powers in the tables located at

the end of Chapter 3.

Figure 5.2 illustrates the links between the resource allocation measures and the rights

change outcomes. This visualization provides more details with respect to the various

policies in that it also identifies which policies were domestic, hybrid, or international
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Figure 5.1: Resource Allocation Scores and Event Repetition

and whether they were commissions or courts. Looking at this figure, it appears that there

is a distinct clustering of international courts but aside from this pattern, there are no clear

links between the use of commissions or courts or their nature (domestic or hybrid) and

the rights changes which are associated with them. Given this lack of patterning in terms

of resources and the similar lack of patterns with respect to authority or power scores, it

seems unlikely that design is correlated with either intended policy outcome.

Considering now the measure of relative implementation and event recurrence, we

can see from Figure 5.3 (which is structured similarly to the bar graph with resource

allocations and recurrence outcomes) that there is again no pattern in terms of relative

implementation over time or across the cases which experience repetition and those that

do not. Clearly, the case of Lebanon stands out in this graph but even with this out-

lier we can see that there are no easily apparent systematic relationship between relative

implementation and overall event recurrence.
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Figure 5.2: Resource Allocation Scores and Average Human Rights Changes

This lack of pattern also generally holds when considering relative implementation

scores and their relationship to human rights changes. Figure 5.4 omits the Lebanese

commission to provide a better illustration of the relationship between implementation

and rights changes for all other commissions and the courts. In this visualization, there

are at least two distinct clusters: one cluster of international courts and a second cluster

of hybrid commissions, although this second cluster is less prominent when the Lebanese

commission is added back into the diagram. Beyond these clusters, the image lacks any

real pattern—the scattershot-style plot of the data points would seem to indicate that there

is truly no relationship between relative implementation measures and rights changes.

Although these graphs seem to consistently demonstrate the lack of relationship be-

tween design, implementation, and outcomes, it is necessary to more rigorously test

whether there might be any relationship among all of the different variables. Tables 5.4

and 5.5 provide the results of simple assessments using only the design and implemen-
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Figure 5.3: Relative Implementation Scores and Event Repetition

tation measures in relation to event recurrence and rights outcomes respectively.31 Each

design factor was initially tested independently and then in conjunction as a full model of

all design elements in relation to each dependent variable. In all of the models specified,

including more complex specifications which are not displayed here, design factors are

not significant at any level except for resource allocations. Resources appear to be signif-

icantly linked to a reduction in the probability of violations-generating events, although

this effect is found only with respect to truth commissions.32 When including courts and

simply assessing resource score allocations, this effect is no longer significant. Accord-

ingly, there is no relationship found between design or implementation and recurrence.

The assessments of these effects in Tables 5.4 and 5.5 utilizing the time-series models

31In the table of results, — indicates that a variable was dropped due to collinearity or to perfect predic-

tion. All blank spaces indicate that a variable was not incorporated into the model specification.
32Inclusion of all three variables in the same model necessarily omits courts as there is no power score

for these policies.
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Figure 5.4: Relative Implementation Scores and Average Human Rights Changes

holds constant the measures of design and implementation across all of the time periods

assessed, meaning that the analysis ties the same independent variables with no variation

to a series of dependent variables with actual variation. Estimation of these effects may

therefore be incorrect due to this approach. One final method for estimating effects is

to simply use the policies themselves as the unit of analysis and employ standard OLS

regression techniques. Results for design and implementation measures using this method

are displayed in Tables 5.6 and 5.7.

Overwhelmingly, these results match up to the previous findings in that design and

implementation measures do not correlate with recurrence or rights outcomes. The one

deviation from this trend is the finding that relative implementation produces a significant

reduction in rights violations, as listed in table 5.7. However, this finding is based on

only 14 observations and is not replicated when additional cases are built into subsequent

models. Due to the limited number of cases, it is difficult not only to estimate these
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results, but also to have any confidence in these findings. Much more needs to be done,

at least in the way of implementation studies before these results can be considered as

viable.

Taken all together, this set of models and findings almost definitively shows that there

is no real relationship between design, implementation, or the outcomes utilized in this

study. Thus, while some of the policies were determined to have a significant impact

on outcomes, these results are apparently not due to the institutional design or imple-

mentation factors which have been incorporated into this assessment. This does not nec-

essarily mean that design and implementation are absolutely unrelated to recurrence or

rights change dynamics—in fact, this work should be considered more an exploratory

investigation rather than the final word on whether design and implementation can help

us understand policy success. What is clear, however, is that the measures used with

the truth commissions and courts in these analyses do not have systematically important

effects upon either dependent variable.

5.8 Discussion/Conclusion

This last set of findings calls into question much of what has been offered in terms of the

theory of policy effectiveness argued in Chapter 2. Additionally, the lack of consistent

links between design, implementation, and policy outcomes challenges the basic notion

of transitional justice as a continuous and interconnected process. These results are cer-

tainly also a function of how design and implementation are measured and it is no doubt

plausible that these initial measures are not adequate metrics of design or implementation.

However, the variables which have been utilized have not deviated significantly from ex-

isting policy analysis approaches, at least in terms of the theories of policy design and

implementation surveyed in previous chapters. Moreover, many of the mixed findings of

these chapters have been reflected in previous studies of transitional justice. All in all,

these results continue to reflect the puzzles which are prominent in the subfield and which

apparently remain to be solved.

How then can the findings of significant disaggregated policy effects be remedied with
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the lack of any real design or implementation effects, as well as the missing links between

the different policy stages? This question will be taken up in detail in the conclusion but in

a general sense there are a few possible answers: first, if the policy process is actual a se-

ries of separate and distinct stages, then the expectation that one stage will correlate with

another is an assumption which requires reconsideration. Policymakers should certainly

hope that this is not the case, but if it is then the objectives set for a policy in its design may

become far removed from the outcomes which can be delivered (1) during implementa-

tion and (2) after a policy has been completely executed. Second, a great deal of what

has been done in this project has to do with introducing new measures for a limited set of

cases; it may be the case that these measures need simple reformulation and reapplication

as well as assessment with respect to other policies (such as amnesties) which are more

common than commissions or courts. Implementation in particular would benefit from

further investigation of case studies to understand how those charged with putting a policy

into action go about their work and subsequent incorporation of this specific knowledge

into the implementation assessment process. Third, the effects which have been found for

amnesties, truth commissions, and courts may actually be a function of political dynamics

which operate alongside these policies—these can include processes of peace-building,

state-building, and democratization among others. This possibility coupled with a con-

ceptualization of transitional justice policies as comprised of separate and distinct stages

can explain the findings put forth in this chapter but of course additional testing must be

done to ensure that these claims are legitimate.

In the final portion of this dissertation, I provide discussion of these possibilities as

well as consideration of future directions which should be pursued in light of the results

stemming from all chapters. A great deal more needs to be done before transitional justice

can be dismissed as a set of ineffective policies although many have done just this.
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Human Rights Change, 5-Yr Interval
Authority Score -0.107
Power Score 0.0149
Resource Score 0.0533
Relative Implementation -0.00395
Mandate Match 0.0380
Report Finished 0.0142
Work Completed 0.344
Constant -0.157 -0.571*** -0.450 -0.508* 0.796***
Observations 83 112 47 68 122
Adjusted R-Square 0.040 0.000 0.002 0.005 0.029
* p < 0.1, ** p < 0.05, *** p < 0.01

Table 5.5: Design and Implementation Measures as Predictors of Human Rights Change

Rights Civil War Repression All Events
Change Recurrence Recurrence Recurrence

Authority Score -0.0382 -0.663 -0.0907 0.0331
Power Score 0.0028 0.244 0.0230 0.136
Resource Score 0.0508 -0.563 0.0031 -0.150
Constant -0.476 1.968 -1.068 -0.807
Observations 25 25 25 25
Adjusted R-Square -0.052 — — —
* p < 0.1, ** p < 0.05, *** p < 0.01

Table 5.6: Design Effects using Policies as Unit of Analysis
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Variable Observations Mean Std. Deviation Minimum Maximum
Transitional Justice Variables

TJ Policy Ever 3521 0.4424879 0.4967519 0 1
Count of Years Post-TJ 3520 5.18892 7.833798 0 40
TJ Policy Present 3534 0.1021505 0.302889 0 1
Amnesty 3521 0.0292531 0.168539 0 1
Truth Commission 3521 0.0355013 0.1850694 0 1
Ad-Hoc Court 3521 0.0255609 0.1578437 0 1
Reparations 3521 0.0144845 0.1194938 0 1
Lustration 3521 0.0036921 0.0651746 0 1
Trials 3521 0.0051122 0.0713267 0 1
Multiple TJ Policies 3534 0.0110357 0.1044842 0 1

Dependent Variables
Int’ Conflict Recurrence 3022 0.0201853 0.1406571 0 1
Civil Conflict Recurrence 3022 0.1141628 0.3180615 0 1
Repression Recurrence 3022 0.2144275 0.4104925 0 1
All Event Recurrence 3022 0.2888815 0.4533178 0 1
Human Rights Score Change 2985 0.0569514 0.872352 -4 3

Control Variables
Year Count 3534 17.91511 10.33101 1 36
Cold War 3534 0.3947368 0.4888633 0 1
International Conflict 3534 0.024901 0.1558454 0 1
Civil Conflict 3534 0.204584 0.4034544 0 1
Count of Years with PTS of 4+ 3503 3.906366 5.716091 0 35
GDP 3200 2.21e+11 1.05e+12 1.04e+08 1.32e+13
GDP, 5-Yr Change 2701 3.45e+10 1.62e+11 -3.23e+11 2.14e+12
IGO Membership Count 2393 52.13748 18.44548 1 115
IGO Count 5-Yr Change 1868 5.990899 4.536636 -14 39
Polity Score 3190 0.0134796 6.715012 -10 10
Polity 5-Yr Change 2703 1.050314 4.123158 -15 17
Africa 3534 0.4023769 0.4904465 0 1
Asia 3534 0.1709111 0.3764846 0 1
Europe 3534 0.1171477 0.3216417 0 1
Latin America 3534 0.1731749 0.3784519 0 1
Middle East 3534 0.0854556 0.279598 0 1
North America 3534 0.0305603 0.1721474 0 1
Oceania 3534 0.0203735 0.1412943 0 1

Table 5.8: Descriptive Statistics for General Transitional Justice Models
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Variable Observations Mean Std. Deviation Minimum Maximum
Design and Implementation Variables

Authority Scores 194 3.675258 1.02442 1 5
Power Score 98 2.632653 1.812828 0 7
Resource Allocation Score 194 4.845322 2.226894 1.053 10.26
Relative Implementation 157 1.123548 2.9263 0 17.391
Mandate Match 59 1.881356 0.4187315 0 2
Report Produced 83 0.873494 0.3204739 0 1
Work Completed 170 0.6911765 0.2932855 0 1

Dependent Variables
Int’ Conflict Recurrence 140 0.0214286 0.1453281 0 1
Civil Conflict Recurrence 140 0.0642857 0.2461419 0 1
Repression Recurrence 140 0.2571429 0.4386282 0 1
All Event Recurrence 140 0.3214286 0.4687018 0 1
Human Rights Score Change 141 -0.5425532 0.7641273 -4 1

Table 5.9: Descriptive Statistics for Design and Implementation Models

Variable Observations Mean Std. Deviation Minimum Maximum
Other Variables (Policy as Unit of Analysis)

Victim Count 25 57732.6 75550 23 250000
Page Count 24 2813.08 4206.47 43 15000
Repression Event 31 0.74194 0.4448 0 1
War Event 31 0.06452 0.24973 0 1
Repression/War Event 31 0.12903 0.34078 0 1
Discrete Event 31 0.06452 0.024973 0 1
Transitional State 31 0.22581 0.42502 0 1
Average HR Change 32 -0.4491 0.441106 -1.5 0.375

Table 5.10: Descriptive Statistics for Policy-Specific Variables in Figures
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States Experiencing Rights Violation Events
Afghanistan Grenada Paraguay
Albania Guatemala Peru
Algeria Guinea Philippines
Angola Guinea-Bissau Romania
Argentina Haiti Russia
Azerbaijan India Rwanda
Bangladesh Indonesia Saudi Arabia
Bolivia Iran Senegal
Bosnia and Herzegovina Iraq Sierra Leone
Brazil Israel Somalia
Bulgaria Ivory Coast South Africa
Burkina Faso Kenya South Yemen
Burundi Laos Spain
Cambodia Lebanon Sri Lanka
Cameroon Lesotho Sudan
Central African Republic Liberia Suriname
Chad Macedonia Syria
Chile Malaysia Tajikistan
China Mali Tanzania
Colombia Mauritania Thailand
Comoros Mexico Togo
Congo Moldova Trinidad and Tobago
Croatia Morocco Tunisia
Democratic Republic of Congo Mozambique Turkey
Djibouti Myanmar Uganda
Ecuador Namibia United Kingdom
Egypt Nepal United States
El Salvador Nicaragua Uruguay
Equatorial Guinea Niger Uzbekistan
Eritrea Nigeria Venezuela
Ethiopia North Yemen Vietnam
Fiji North Korea Yemen
Gambia Pakistan Yugoslavia/Serbia
Georgia Panama Zimbabwe
Ghana Papua New Guinea

Table 5.11: States Included in Models of TJ Effectiveness
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CHAPTER 6

Conclusion and Future Directions

6.1 Transitional Justice: Effective Policies or Effective Politics?

The previous five chapters have together completed the most systematic assessment of

truth commission and transitional court policies to date. Chapter 3 documented the var-

ious design elements which have been incorporated into commissions and courts of the

past. The pattern of increased mandate development through higher word counts, greater

power endowments, and additional resource allocations over time which was discovered

in this chapter appears to indicate that policymakers have become more attentive to the

factors that could, according to the theory offered in this dissertation, produce better im-

plementation and consequently better outcomes. Chapter 4, which examined the different

approaches to implementation of these policies, was less definitive in documenting spe-

cific patterns for commissions due to the wide variety of methods that can be used, but

found that implementation among courts has been improving in terms of measures such as

indictment-to-conviction rates, at least among courts with supreme jurisdiction. In Chap-

ter 5, these different elements were brought together with an alternative method for tran-

sitional justice examination—by looking at all potential cases where these policies might

be used, it has now become clear that certain transitional justice policies are associated

with important and significant changes in terms of both the repetition of rights-violation

events and change in human rights outcomes. These effects are most prominent for courts

and truth commissions respectively, but there is also a positive effect affiliated with the

use of amnesties after grave rights abuses. However, there was no detected relationship

between the different points in the policy process using the measures proposed in this

study; design variables do not predict implementation variables and both do not consis-

tently predict outcome measures. Policy features, aside from the identification of what

type of transitional justice policy is used, do not appear to have any real effect upon out-
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comes. Two prominent questions emerge as a result of this entire project: first, how can

these findings be rationalized and what does this rationalization mean for future work?

Second, what should policymakers and academics take from this study if they wish to

design, implement, and assess new transitional justice policies?

6.1.1 Methodological Limitations as Explanatory Factors

On the first issue of comprehending these findings, there are a number of possible means

by which these odd results can be explained. First, this dissertation confronts the fun-

damental methodological limitations of previous studies but fails to resolve those issues.

The major impetus behind the first two chapters of this dissertation was the need to ad-

dress the lack of measurement of design and implementation. The methods which were

proposed for assessing these two factors should be considered exploratory and therefore

eligible for reformulation and reconsideration. It is likely quite important to know what

the individuals or agencies in charge of implementation have to work with, and the au-

thority, power, and resources which are incorporated into the respective policy mandates

would seem to be a good starting point for knowing just this. However, these measures

are quite clearly a first cut at coding design and they oversimplify what are complex legal

documents. If we conceive of these variables as a foundation to be built upon, then it is

possible that more sense can be made of the missing links between this policy stage and

subsequent points in the process of enacting transitional justice.

This cautionary note also applies to implementation, but here the issue is amplified.

Mandates are a consistent feature of transitional justice policies, whether these are truth

commissions, courts, amnesties, reparations programs, or lustration laws.1 Yet the pro-

cesses of implementation show wide and at times extreme variation—placing a focus

upon speaking with victims and having them tell their stories is fundamentally differ-

ent from consulting academic and state documents to try and extrapolate data on rights

1The only known deviation from this would be the use of domestic trials in preexisting courts, which

does not really require a new law or mandate but often are brought about through the use of previously

ignored international laws. While there is some level of innovation, this innovation can come into play

without the actual creation of a parliamentary law or a presidential decree.
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abuses long since past. Likewise, putting individuals on trial requires much more in terms

of law enforcement cooperation and legal and judicial administration and capacity than

does the use of a commission where cases are brought by individual complainants who

must assume an initiating role. Trying to compare and contrast these methods may be an

exercise in futility if the sample is comprised of fundamentally different phenomena (i.e.

comparing apples and oranges). Due to this wide variety of policies, some have called for

alternative methods for classification of transitional justice policies (Wiebelhaus-Brahm,

2009). For example, truth commissions which attempt to cover rights abuses of eras long

ago should perhaps be labeled as “historical” while those used immediately following

events such as disappearances should be considered as more immediately responsive to

current political conditions. These commissions should do fundamentally different things

and so attempting to find a singular measure of their activities is not only problematic

but likely unjustifiable. The measure which has been used in this study that gets closest

to reasonable comparative assessment of the work done is relative implementation, but

this variable fails for even some of the policies reviewed here. It is incapable of properly

assessing the work of the two German commissions, which held no hearings, gathered no

testimonies, and identified no specific number of victims but still produced two 15,000-

page reports documenting the legacies of the Communist regime in East Germany. More

critical thought needs to be put into assessing how the work of these various transitional

justice policies are carried out and in particular for constructing methods for reasonable

comparison.

A final point which goes beyond conceptualization of design and implementation but

is still tied to methodology is that the use of certain outcome variables, even those in this

study, may not be appropriate for justice policy assessment. In the case of transitional jus-

tice, the use of repetition of events or of changes in human rights outcomes as assessment

measures corresponds quite closely not only to the objectives laid out in the mandates

but also to the desires of those who speak about wanting to see some sort of response

developed. However, is it reasonable to expect that these outcomes can be affected by

transitional justice, particularly when these policies are often underfunded, understaffed,

and constrained by a range of elements which are out of the control of those doing the
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work on the ground? And what about the fact that there are so few good predictive models

of outcomes like human rights changes in political science more generally? Insignificant

findings about the policy process may stem from misunderstandings or incorrect theories

about whether the policies themselves can be connected with certain outcomes, a point

raised by multiple authors (particularly Sabatier and Mazmanian) in their work on theo-

ries of effective implementation (Sabatier and Mazmanian, 1979; Leebaw, 2008). This

is a subject that has yet to receive much serious attention in the subfield of transitional

justice and one that must be dealt with if researchers are to have confidence that their

assessments are valid.

6.1.2 The Parallel Processes of Transitional Justice

Although the methodological issues which have been listed above must be seriously con-

sidered with respect to the current findings, there is a different and viable alternative

argument which can also explain these results. Transitional justice processes often take

place against a backdrop of other political processes such as peace-building efforts, state-

building initiatives, and democratization of various institutions and practices. These dy-

namics are all nested within the state in which the policy is utilized, meaning that courts

or commissions are getting off the ground at the same time as a number of other poli-

cies which are likely to generate similar change. In the case of South Africa, the TRC

took place against the backdrop of shifting leadership from the Afrikaner regimes to the

African National Congress party, the negotiation of a new constitution, and the launching

of the Reconstruction and Development Programme. Many of these initiatives existed

alongside the TRC for its full duration. It is therefore difficult to parse out whether the ef-

fects found were due to the commission or to these other policies—similar difficulties are

found in a large number of states where transitional justice has been utilized. Controlling

for changes in democratic institutions is one means of ensuring that the detected effects

are really due to transitional justice, but there is much more in terms of political and pol-

icy change taking place than what is considered by the Polity scale. Processes of change

seem to move together where transitional justice is involved so what may be detected as

significant effects of these policies may actually be attributable to other moving parts of
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a state’s transition.

One of the major omitted factors which has not yet been incorporated into existing

transitional justice studies (including this one) is that of civil society. As it has been mod-

eled in this dissertation, transitional justice processes are top-down and thus their success

is determined by how well various levels of political and policy elites do their jobs. Yet

this approach misses the critical social factor which is truly crucial for a number of poli-

cies: the support of the domestic population and civil society organizations that often are

among the most engaged actors in terms of reconciliation and justice processes. If there

is a lack of support among the population of victims, witnesses, and perpetrators, it may

not matter how well a policy is designed or carried out. If the organizations which pro-

mote grassroots initiatives do not get behind the policies or (even more problematically)

actually work against these policies, it seems quite unlikely that there will be much in the

way of success. Taking into account these bottom-up processes is a necessary next step

for understanding why some appear successful and others do not, if for no other reason

than to rule out these possible confounding factors.

A final factor that needs further investigation is the role played by international actors

with respect to transitional justice. Many authors have noted that the push for transitional

justice has come not from within states but from Western states or the United Nations, par-

ticularly for those instances of rights violations that were highlighted in Africa (Hinton,

2010; Shaw et al., 2010).2 These political actors have identified minimalist approaches to

transitional justice as largely unacceptable, with a large number of these entities openly

calling for an end to the use of amnesty as it is seen as the perpetuation of impunity.

Imposing structures such as courts or commissions from the outside or threatening to

withhold aid or other goodies (like membership in various regional or international or-

ganizations) seems to be quite at odds with the notion of transitional justice and more

like “victor’s justice”, which has commonly been viewed as illegitimate by those who

are imposed upon. If this is the case, intervention may result in negative outcomes even

if policymakers and victims many want justice in some sense. Further complicating this

2This does not necessarily mean that there are no domestic calls for justice processes but these calls may

only gain strength when there is significant intervention on the behalf of outside entities.
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dynamic, the role which international actors play in the actual design and implementation

may serve to increase the viability and success of the policies. Agencies within powerful

states such as the US and EU have much larger pocketbooks that can improve the success

of transitional justice policies. The US alone has provided nearly one-third of the funding

for the ICTY, which has allowed the court to work well beyond its planned closing date to

ensure that all indicted individuals are given trial and appeal opportunities. In short, it is

important to consider exactly who is partaking in the process as well as how that process

is constructed and engaged to provide a fuller picture of transitional justice effectiveness.

Overall, these last points indicate the need for greater clarity on policy context and

in particular which context factors condition success. If it is not about the policies them-

selves, which is a logical conclusion that can be drawn from this analysis, then it is time to

move away from looking at the specific agents implicated in the policy design and imple-

mentation process to looking at the structure within which these policies are configured.

6.1.3 Pushing Forward the Transitional Justice Agenda

The second question posed in the beginning of this conclusion is about what policymakers

and academics can take from this research. For academics, it is clear from the previous

sections that there are a host of other variables to be incorporated into additional analyses,

many of them contextual considerations. There is also a need to approach transitional

justice from a variety of perspectives and methods—the statistical techniques utilized in

Chapter 5 differ significantly from earlier analyses and some of these changes provide

some interesting insights into the dynamics of transitional justice which were previously

unknown. For instance, there is a significant discrepancy in the literature with respect

to the effect of trials on various democracy or rights outcomes (Kim and Sikkink, 2010;

Olsen et al., 2010b; Dancy and Wiebelhaus-Brahm, 2013). However, in each of these

studies, all trials are treated as equivalent, whether completed in an ad-hoc court or in an

existing justice system. The findings from chapter 5 indicate that the creation of a tribunal

or war crimes court is quite distinct from having regular trials, particularly in terms of the

changes produced for state respect for human rights. Employing alternate case selection

methods, modeling techniques, and incorporating new measures may provide additional
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insight into the range of contradictory claims which populate the subfield today.

But what of the relevance to policymakers? To individuals who are facing the ques-

tion of whether and how to pursue transitional justice, how does this research help? First,

it provides a systematic analysis which indicates that the use of a single policy may in-

deed provide significant results, contrary to the arguments from most large-N analyses.

Holistic methods do not seem more likely to produce positive outcomes, meaning that

policymakers do not have to engage in multiple costly efforts in order to ensure that there

are fewer violations-generating events or positive rights changes. It may not be possi-

ble to guarantee the outcomes desired but eliminating the argument that more is better

may free policymakers from spending money on transitional justice which might be more

effectively spent on other polices or initiatives.

In addition, for the agents and/or agencies who are engaging in implementation, these

results are also somewhat helpful although this may not seem to be the case. By illustrat-

ing the lack of links between design and implementation, it now seems that poor design

does not have to result in poor implementation. Weak mandates do not have to translate

into weak implementation or poor results. Further, weak or poor implementation doesn’t

necessarily link directly to worse recurrence or rights outcomes. In essence, these find-

ings provide some breathing room in that the outcomes are not determined by prior stages

in the policy process. In fact, this may allow for greater levels of experimentation in de-

sign configurations; if policymakers don’t feel constrained by being tied to what are the

standard and somewhat successful options, they are free to pursue alternatives which may

challenge standard transitional justice. The flip side of this of course is problematic in

that providing better design doesn’t guarantee better implementation or outcomes, but it

doesn’t have to mean absolute failure.

Finally, at least a few of the tests about design and implementation measures point to

some potential positive effects that deserve further consideration. Relative implementa-

tion is linked, at least at some point to better rights outcomes. Increased resource alloca-

tions are in a limited way connected with a reduced recurrence of violations-generating

events. If these findings are not simply a function of poor model specification or poor

measures, then it is worthwhile to continue pursuing understanding why and how these
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results have come about. These pursuits should include policies in the field which exper-

iment with different forms of implementation and differing resource allocations in legal

mandates, although not so much experimentation as to invalidate the purpose and contri-

bution these policies can make to those directly affected by them. As I have already stated,

there is a need for much more consideration of justice policies and for expansion of our

understandings of other policies such as amnesties and their design and implementation.

Developing more varied policies and subsequently conducting additional analyses of this

dynamic may prove fruitful in the future. Given that transitional justice is in many ways

linked to the quality of life for large numbers of people, such endeavors are definitely

worthy of the necessary time and effort.

6.2 Bringing it Back to the Victims

In the introduction of these dissertation, I wrote that one of the main drivers for this

project was the desire to understand how transitional justice serves the direct victims of

mass rights violations. From this assessment, it would appear that victims are only rarely

served by these policies in terms of leading lives that are freer from repression and/or

conflict or in a state where there are increases in respect for human rights. If we take

into account the level of resource investment in these policies, it would seem that extreme

costs are paid for questionable and rare benefits. The overall question that must then be

posed is: are these benefits worth the costs?

The response to this question is of course going to be answered by different audiences

in very different fashions. Advocates and those who have spent their lives working in the

realm of international justice in places like The Hague or New York are certain to say

yes. Their argument is fundamentally that any improvement is good even if the costs are

high. Making justice the centerpiece of global politics is their objective and the ending of

impunity for violators of human rights is viewed as a major component of that agenda.

It is hard to argue with this idealistic goal, but it seems that now is an appropriate time

to reconsider exactly what qualifies as “just”. Is it just for victims to experience hardships

in engaging with these processes? Should the victims from the former Yugoslavia be
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forced to travel internationally to tell their story and subjected to cross-examination which

they experience as a revictimization process, not unlike rape victims in the United States

who are questioned about their morals and life choices? This comparison is not extreme—

some of the victims have experienced these sexual crimes/violations and have felt that

the process of testifying only made their lives worse. Should Rwandans be subjected to

insecure living conditions in refugee camps while millions are spent on ensuring that few

of the perpetrators are brought to justice and repressive leaders are still tolerated? Are

we serving the victims when we engage in these processes, particularly when these types

of practices are really offender-centered (in that the focus is upon holding the offender

accountable) rather than victim-centered? And is there some better balance which could

be achieved here?

The answer here is most certainly yes, but when the overwhelming push from Western

and political elites is for mechanisms of accountability (or even retribution) this balance

will be difficult and perhaps even impossible to achieve. If time, expertise, and money are

devoted to trials and courts, there may be little left for other policies like reparations or

for basics such as the rebuilding of infrastructure. Ignoring these other initiatives which

may prove more productive than transitional justice policies (which wouldn’t be difficult

given the limited effectiveness detected here and in other works) is likely to diminish

positive social or political outcomes. Failing to take into consideration the reality of life

for those who must deal with the aftermath firsthand is perhaps the easiest way to ensure

that transitional justice becomes obsolete—when it has no link to people’s lives or to their

wishes, it becomes a burden upon society.

This point brings me back to the original principal-agent framework that was estab-

lished in Chapter 2. As I noted there, we can witness serious disparity between those who

want justice (the principal) and those who are charged with delivering justice (the agents);

others have argued that this is the modus operandi in a wide variety of transitional justice

cases (Subotić, 2009a; Lamont, 2010). But just who should be the principal? This is an

important question as it has serious consequences for policy selection and possible long-

term effects (Lundy and McGovern, 2008). If the principal is the international community

that demands greater accountability, we can expect to have expensive trials in costly in-
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stitutions. Given what has been determined in the analyses of the previous chapter, we

might get better human rights behavior but that is not necessarily a result of the policy.

Moreover, policies that are more strongly associated with accountability appear to fail in

some sense, at least according to the measures utilized here. Courts are not linked with

reduced recurrences of repression or conflict and commissions are not linked with better

human rights behavior. If the main objective is to deter (i.e. ensure that these types of

things never again occur), then both of these policies are failing on some level.

If the principal is instead the victims, what might be their objectives? It is reasonable

to expect that victims will want deterrence which might be delivered with policies like

courts (dependent again upon how one measures deterrence) but it is also plausible that

other objectives will be more important. Among these is likely to be the development

of physical and economic security, goals which quite simply cannot be met by policies

like courts or commissions. Here then we can see the value of other alternatives, such as

reparations. Reparations has more recently become a focus of the international system,

but the demand for this approach is far more limited than demands for accountability.

In the introduction, I argued that policymakers must be able to justify to those who

are most directly victimized the need for pursuing one policy over another. With respect

to transitional justice use, this dissertation seems to indicate that a push for more account-

ability in the form of courts or commissions may lack such justification. Ending on this

note is premature, as I have already highlighted the fact that the subfield has too little in

the way of significant and consistent findings to stake out any specific claims about the

value of any specific policy. It is, however, an appropriate time to initiate a broader and

more inclusive dialogue using studies such as this one as a foundation.
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