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ABSTRACT 
 
 
 Borders and border barriers can be breached and boundaries and political agendas 

can change.  The Great Walls of China, Hadrian’s Wall, and the Iron Curtain have lost 

their strategic value.  Walls are contested presently in the Middle East.  And the 

unpopulated DMZ in Korea, while still of strategic value, is being recognized for its 

biodiversity and resurgence of endangered flora and fauna.  Presently, the United States 

is building a defensive wall along the U.S.-Mexico border in the name of national 

security and to stem the tide of drug and human trafficking.  In the process it has waived 

numerous environmental laws thereby putting transboundary ecosystems in danger of 

irreparable harm.  

   Why should there be interest?  For the reason, as put forth by Mumme and Ibáñez, 

that while much attention has been paid to adverse environmental effects within the 

United States, “little attention has been given to the potentially complicated effects of the 

international boundary, water, and environmental agreements to which [the United States 

and Mexico] are party should Mexico choose to press its rights at the level of 

international law. . . . As international treaties and protocols, these agreements enjoy a 

legal standing that may supersede the authority of most domestic legislation”.  The 

implications are far reaching.  Mexico has sent diplomatic notes to the U.S. embassy in 

Mexico and to the U.S. Department of State, and the Secretaría de Medio Ambiente y 

Recursos Naturales (SEMARNAT), Mexico’s environment secretariat, has held informal 

talks with the Department of the Interior (DOI) and with the Secretary of Homeland  
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Security—all apparently of no avail.  Canada’s notes have been similarly ignored by the 

Department of Homeland Security.    

 What then for the U.S-Mexico border fence?  Will it eventually become a relic of 

past political policy?  Is the United States to ignore the lessons of the past and void its 

environmental treaties and agreements with Mexico?  Should we not be concentrating on 

comprehensive immigration reform and the causes of drug abuse in the United States 

rather than a short-term solution to long-term problems? 

 



 11 

INTRODUCTION 
 
 

 History has shown us that borders and border barriers can be breached and 

boundaries and political agendas can change.  The Great Walls of China, Hadrian’s Wall, 

and the Iron Curtain have lost their strategic value.  Walls are contested presently in the 

Middle East.  And the unpopulated DMZ in Korea, while still of strategic value, is being 

recognized for its biodiversity and resurgence of endangered flora and fauna.  Presently, 

the United States is building a defensive wall along the U.S.-Mexico border in the name 

of national security and to stem the tide of drug and human trafficking.  In the process it 

has waived numerous United States environmental laws and has ignored the 

environmental treaties, conventions and agreements it has with Mexico, thereby putting 

transboundary ecosystems in danger of irreparable harm. 

 
The Problem 

 Carlos A. de la Parra, Ana Córdova, and Eduardo Peters encapsulate the problems 

of the fencing of the U.S.-Mexico border thusly:   

“Since passage of the Secure Fence Act by the U.S. Congress on October 
26, 2006, diplomacy between Mexico and its northern neighbor is 
experiencing a chapter fraught with emotion.  The first signs of this 
emotion were observed in the words used by the then Mexican President 
Vicente Fox who referred to the wall as “an embarrassment.”  Mexican 
Congress members spoke of “frustration,” deriding the construction as an 
electoral measure by President [George W.] Bush.  In the United States, 
conservative voices in the media and nationalistic groups responded with 
arguments about their country’s right to “control its borders” to enforce 
migratory legality, failing to realize that this would be achieved at the 
expense of their own environmental legal framework. . . . At the Mexican 
Foreign Affairs Secretariat, the wall’s construction has elicited up to ten 
diplomatic notes, six letters from the Mexican Section of the International 
Boundary and Water Commission (IBWC) and several statements from 



 12 

the border consulates.  Mexico has used diplomatic channels to object to 
the unilaterality of the US procedure, demanded rectification when the 
wall has invaded Mexican territory and expressed concern over the 
physical security of migrants and its effect on the environment.”1 

 
It must be taken into account that borders and border barriers can be breached and 

boundaries and political agendas can change.  “The Fence” can bring irreparable harm to 

the natural environment of the borderlands.  It begs one to ask:   

• Will the fence eventually become a relic of past political policy?  

• Is the United States to ignore the lessons from past border barriers and void the 

international environmental treaties and agreements to which it is a signee?   

• Or should the United States be concentrating on comprehensive immigration 

reform and the causes of drug abuse in the United States rather than a short-term 

solution, as seen in the border fence?   

 
Why should there be interest? 

 Why should there be interest?  Besides the waiving of United States 

environmental laws, there are two reasons: First is the General Accounting Office’s 

(GAO) multiple reports highlighting the lack of adequate milestones and time frames for 

developing border security goals and measures to assess progress made and inform 

resource needs by Customs and Border Protection (CBP), and the second is the 

environmental treaties, conventions, and agreements the United States has entered into  

with Mexico.  Given the lack of full assessment in costs and effectiveness of the border 
                                                
1 Carlos A. de la Parra, Ana Córdova, and Eduardo Peters, “Introduction,” in The Border 
Wall: Venues, Mechanisms and Stakeholders for a Constructive Dialogue between the 
United States and Mexico (A Publication Preview), eds. Carlos A. de la Parra, Ana 
Córdova, and Eduardo Peters (Mexico, DF: SEMARNAT, 2009): 7-8.   
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fence, emphasis should be placed on the second reason for interest. 

GAO Reports 

 Multiple GAO reports call for the CBP to develop “milestones and time frames 

for developing border security goals and measures to assess progress made and resource 

needs.”2  In the 2011 report, DHS allowed it had plans to “improve the quality of [border] 

security measures by developing new measures with a more qualitative methodology.”  

The GAO in 2012 reported further that “Border Patrol officials stated that the [2012 – 

2016 Border Patrol Strategic Plan] will rely on Border Patrol and federal, state, local, 

tribal, and international partners working together to use a risk-based approach to secure 

the border, and . . . to achieve objectives.”  The report goes on to state that challenges 

remain, which include “assessing the benefits of border technology and infrastructure to, 

among other things, provide information on situational awareness.” Cited was a 2010 

report that DHS and CBP had not accounted for the effect of its investment in border 

fencing and infrastructure on security and recommended the CBP conduct an analysis of 

the effect of tactical infrastructure on border security.  The Border Patrol has yet to 

identify milestones and time frames for developing and implementing goals and measures 

under its new strategic plan.  Thus a void is left in assessing the status of border security 

and the extent to which existing resources and capabilities are appropriate and sufficient, 

and gives importance to the second reason for interest.  
                                                
2 Government Accounting Office, Border Security: Preliminary Observations on Border 
Control Measures for the Southwest Border, 15 February 2011, GAO-11374T;  Border 
Patrol Strategy: Progress and Challenges in Implementation and Assessment Efforts, 8 
May 2012, GAO-12-688T; Border Patrol: Key Elements of New Strategy Plan Not Yet in 
Place to Inform Border Security Status and Resource Needs, December 2012, GAO-13-
25. 
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International Relations 

 Among the key findings on land use listed in the Commission on Environmental 

Cooperation’s (CEC) report, North American Mosaic, are: (1) Human land use affects 

ecosystem function, biological diversity, water quality and quantity, and climate.  

Humans have extensively altered natural land cover in ways that affect the provision of 

vital ecosystem services; and (2) About 16 percent of North America is designated as 

“protected” by national governments to preserve valued species, natural spaces and 

environmental services.  Some of these protected areas are affected by encroaching 

human activities, while other, more remote areas are less directly affected.3  However, the 

2008 report does not take into account the border fence.  Hence, given the apparent lack 

of full accountability on the part of DHS and CBP, more attention should be given to the 

obligations of the United States under the environmental treaties, conventions and 

agreements it has with Mexico.  As put forth by Mumme and Ibáñez, while much 

attention has been paid to adverse environmental effects of the border fence within the 

United States, “little attention has been given to the potentially complicated effects of the 

international boundary, water, and environmental agreements to which [the United States 

and Mexico] are party should Mexico choose to press its rights at the level of 

international law. . . . As international treaties and protocols, these agreements enjoy a 

legal standing that may supersede the authority of most domestic legislation.”4  The 

                                                
3 Commission for Environmental Cooperation, “Land Use,” in The North American 
Mosaic: An Overview of Key Environmental Issues, 2008, 23.  
4 Stephen P. Mumme and Oscar Ibáñez, “U.S.-Mexico Environmental Impediments to 
Tactical Security Infrastructure Along the International Border,” Natural Resources 
Journal 49 (Summer-Fall 2009): 801. 



 15 

implications are far reaching.  Domestically, the United States appears to have turned a 

blind eye with then Secretary of Homeland Security Michael Chertoff, waiving the 

Migratory Bird Treaty Act, in addition to numerous U.S. environmental laws.  At the 

same time, Mexico has sent diplomatic notes to the U.S. embassy in Mexico and to the 

U.S. Department of State, and SEMARNAT, Mexico’s environment secretariat, has held 

informal talks with the DOI and with the Secretary of Homeland Security—all apparently 

of no avail.  The Department of Homeland Security has similarly ignored Canada.  

Mechanisms are in place that can assess the impact of the border fence on the natural 

environment, if the United States chose to honor its obligations.  

 Carrying the argument further is Article 10(7) of the 1993 North American 

Agreement on Environmental Cooperation (NAAEC), which calls for a means for 

transboundary environmental impact assessment (TEIA).  As pointed out by Laura 

López-Hoffman: “Of all the binational arrangements for transboundary conservation, the 

CEC is the only institution with a geographic mandate broad enough to address the vast 

ecological linkages between the countries.”5  Means for addressing transboundary 

environmental issues would be in place if Canada, Mexico, and the United States would 

agree to a transboundary environmental impact assessment mechanism.  The likelihood 

of a border fence would have been in doubt had the TEIA been approved by Canada, 

Mexico, and the United States.  

 
 

                                                
5 Laura López-Hoffman, Transboundary Ecosystem Services: A New Vision for 
Managing the Shared Environment of the U.S. and Mexico, Environmental Policy 
Working Papers, no. 2 (Tucson: Udall Center for Studies in Public Policy, 2010): n.p.  
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Objective 

  In formulating answers to the three questions posed above, it has been suggested 

that the United States honor fully its commitments, both foreign and domestic, thereby 

insuring a healthier environment for the citizens of the borderlands and their countries as 

a whole.  The following body of work is divided into three chapters, seeking to present 

first historical background and then to present cogent answers or possible solutions to the 

questions, which, in turn, should either confirm or dismiss the statement just made.  

Chapter I focuses on the consequences of barrier walls.  Chapter II details U.S.-Mexico 

relations, the evolution of the border fence and the creation of the Department of 

Homeland Security, and U.S.-Mexico environmental treaties, conventions, and 

agreements.  And, Chapter III describes possible alternatives and policy 

recommendations.      

 
Methodology 

 The methodology to be employed to formulate possible answers to the above 

questions will be a blending of historical and grounded theory analyses.  As materials 

were being gathering, it became apparent that the data was falling into interconnecting 

layers and lent itself to documentary analysis, which could include an historical approach.    

Qualitative Research6 

 Qualitative research is most often identified with the social sciences.  It differs 

from quantitative ones in that: “Technically, a ‘qualitative observation” identifies the 
                                                
6 The following is taken in large part from “Qualitative Approaches to Empirical 
Research” by Lisa Webley, in The Oxford Handbook of Empirical Legal Research 
(Oxford Handbooks Online), http://www.oxfordhandbooks.com.   
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presence or absence of something, in contrast to ‘quantitative observation,’ which 

involves measuring the degree to which some feature is present. . . . “7 That is to say, 

qualitative research does not depend statistical quantification, but rather on collecting and 

grouping social phenomena and their meanings.  The data is generally collected in three 

ways, and used individually or in combination: direct observation, in-depth interviews, 

and analysis of documents.  This paper will employ the last.    

 Charles Busha and Stephan Harter suggest six steps in formulating historical 

research: 

1. The recognition of a historical problem or the identification of a need for certain 

historical knowledge, 

2. The gathering of as much relevant information about the problem or topic as 

possible,  

3. If appropriate, the forming of hypothesis that tentatively explain relationships 

between historical factors, 

4. The rigorous collection and organization of evidence, and the verification of the 

authenticity and veracity of information and its sources, 

5. The selection, organization, and analysis of the most pertinent collected evidence, 

and the drawing of conclusions; and 

                                                
7 Kirk, J. and M. L. Miller, Reliability and Validity in Qualitative Research (Beverly 
Hills: Sage Publications, 1986): 9; quoted in Webley, “Qualitative Approaches to 
Empirical Research,” 2.    
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6. The recording of conclusions in a meaningful narrative.8 

The method is simple and straightforward, and not dissimilar to the grounded theory 

method, which involves developing theory as the research proceeds, rather than testing a 

hypothesis put forth in advance.9   Sampling will focus on a small number of documents 

from government and organizational resources, and from journal articles in key 

categories.  The documents will be examined in depth, as they “provide evidence of 

policy directions, legislative intent, understandings of perceived shortcomings or best 

practice in the legal system, and agenda for change.”10 

                                                
8 Charles Busha and Stephen P. Harter, Research Methods in Librarianship: Techniques 
and Interpretations (New York: Academic Press, 1980): 91.  Accessed at 
www.ischool.utexas.edu/~palmquis/courses/historical.htm.  
9 See B. Glaser and A. Strauss, The Discovery of Grounded Theory: Strategies for 
Qualitative Research (Chicago: Aldine, 1967). 
10 Webley, “Qualitative Approaches to Empirical Research,” 9. 
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CHAPTER I: PROLOGUE 

 
History has shown that past border barriers have outlasted their intended purposes 

and those that remain have become objects of curiosity.  The stone structures of the Great 

Walls of China, Hadrian’s Wall, and the subterranean ouvrages of the Maginot Line have 

become tourist destinations.  In addition, the Great Walls of China and Hadrian’s Wall 

have been designated UNESCO World Heritage Sites.  There have been suggestions to 

turn the Iron Curtain into a greenbelt from the Barents Sea to the Black and 

Mediterranean Seas and to have the Korean Demilitarized Zone (DMZ) declared a 

transboundary UNESCO Biosphere Reserve.   

While the European Union has been removing the barriers to crossing members’ 

borders other areas of the world are raising new ones.  A case in point is the United 

States, which is actively engaged in erecting a barrier along the United States–Mexican 

border as a response, in large part, to the 9/11 terrorist attacks, but increasingly its 

purpose has turned to stemming illegal immigration and drug trafficking.  Another 

example is Israel, which has erected security barriers in the occupied territories of the 

West Bank.  

The following section examines five barriers, which are divided into three 

categories that adhere loosely to three time periods. First, the stone walls of the Great 

Walls of China (7th century BC-1644 AD) and Hadrian’s Wall (127-410); second, the No 

Man’s Lands of the Iron Curtain (1945-1989/09) and the Korean DMZ and CCZ (1953-

present); and third, the security barriers in the occupied territories of the West Bank 



 20 

(2001-present).  There are lessons to be learned from each that can be seen as applicable 

to the U.S.-Mexico border fence. 

 
Stone Barriers 

 
Hadrian’s Wall—Britannia 

 The “Roman Limes” represent the border of the Roman Empire in the 2nd century 

AD.  They stretched from the Atlantic coast of northern Britain [Fig. 1], through Europe 

to the Black Sea and from there to the Red Sea and across North Africa returning to the 

Atlantic coast, covering more than 5000 kilometers (3106.86 mi.).  Existing today are the 

remnants of built walls, ditches, forts, fortresses, watchtowers, and civilian settlements.  

The wall built in the Roman province of Britannia was ordered by Emperor Hadrian to 

stem the raids by the tribes of Scotland and to control access to Roman Britain.  The 

UNESCO nomination describes it as a “striking example of the organization of a military 

zone and illustrates the defensive techniques and geopolitical strategies of ancient 

Rome.”11  Yet, by 410 AD. the army had essentially abandoned Britain as Rome 

continued to recall troops.  In addition, the Picts took to using naval transport to bypass 

Hadrian’s Wall and isolate the garrisons along the frontier.12 

 Following abandonment much of the stone material was used to construct 

farmhouses and other buildings among which were churches and castles.13  The earthen 

                                                
11 UNESCO World Heritage Centre, “Frontiers of the Roman Empire,” 
http://whc.unesco.org/en/list/430/ (accessed 27 March 2013). 
12 Brent Sterling, Do Good Fences Make Good Neighbors? (Washington, DC: 
Georgetown University Press, 2009): 94. 
13 See Alan Michael Whitworth, Hadrian’s Wall: Some Aspects of its Post-Roman 
Influence on the Landscape, BAR British Series 296, (Oxford: Hadrian Books Ltd, 2000). 
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remains were seriously affected by intensive plowing.  Increases in industrial activity and 

attendant population in areas such as Carlisle and Newcastle led also to degradation of 

the wall.  The best preserved is the central section along the crest of the Whin Sill, a 

chain of north-facing volcanic crags.14  

 The wall, consisting of a rubble core faced with sandstone blocks was 8 to 10 feet 

thick.  The westernmost 31 miles was first built of turf but later replaced by stone.  

Emperor Hadrian’s original plan called for two types of structures attached to the wall.  

The milecastle, a fortified portal with barracks, was placed at every Roman mile.  The 

second structure was an observation tower, two of which were evenly spaced between the 

milecastles.  The design also included two additional features: Approximately 20 feet 

north was a V-shaped ditch about 30 feet wide and 10 feet deep.  Along the south side of 

the wall, rarely more than 200 yards away was a second ditch, known today as the 

Vallum.  It was composed of a flat-bottomed ditch, 20 feet wide and 10 feet deep.  

Flanking the ditch 30 feet to either side were mounds of the dug-out earth.  The forts and 

associated settlements became garrison towns.  Two settlements took on elements of a 

town⎯Corstopitum (modern Corbridge) and Luguvalium (modern Carlisle), which is to 

the west of the fort at Birdoswald.15 

 The pollen record changes dramatically with the Roman invasion and occupation 

of areas close to the wall.  In addition, the same areas lost much of their tree cover by the 

end of the Roman period.  It has been concluded that the removal of the woodlands was 
                                                
14 UNESCO, “Frontiers.” 
15 John J. Wilkes, “Hadrian’s Wall,” in Borders and Border Politics in a Globalizing 
World, ed. Paul Ganster and David E. Lorey, World Beat Series, No. 5 (Lanham: SR 
Books: 2005), 4-5, 8. 
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probably due to the military needs for timber to construct the wall, forts, milecastles and 

turrets and that the cleared land was needed for the military installations, Roman and 

native settlements, and agriculture.16  It is estimated that a fort of 4 acres would need 

22,000 cubic feet of timber to construct internal buildings, granaries, towers, and gates.  

A cleared space two to three times the internal space of the fort was created for a military 

clear zone.  Cleared land and timber were also needed for Roman civilian settlements.  

These settlements acted as market and administrative centers.  In addition, timber was 

used for making lime plaster and to fire pottery kilns, and for metal smelting.17  Studies 

suggest a spatial variation in the extent of clearance, which is related to the distance from 

the Roman structures, and environmental factors, such as topography and soil fertility.18  

 
Great Walls of China 

 
There is more than one Great Wall of China [Figs. 2 & 3].  Construction spans 

many dynasties and many miles across northern China and southern Manchuria.  The 

Great Wall was the major defense system of China beginning as a connected system of 

walled towns and towers during the Spring and Autumn (722-481 BC) and Warring 

States (453-221 BC) periods and served to protect the country from incursions by 

nomadic people from the north.  It was not impenetrable as it did permit controlled 

passage of goods and people. In addition, a system of roads and the establishment of 

                                                
16 L. Dumayne and K. E. Barber, “The impact of the Romans on the environment of 
northern England: pollen data from three sites close to Hadrian’s Wall,” The Holocene 4 
(July 1994): 165, 172.  
17 Lisa Dumayne, “The Effect of the Roman Occupation on the Environment of Hadrian’s 
Wall: A Pollen Diagram from Fozy Moss,” Britannia 25 (1994): 222-223. 
18 Dumayne and Barber, “Impact of the Romans,” 172.  
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towns brought economic development and an integration of the Far North with the rest of 

China.19   

During the Han Dynasty (206 BC-AD 220) the wall was extended along the 

northern Chinese border as an answer to the threat of invasion by the federated Mongols, 

Turks and Tunguz of the Empire of Xiongnu, the first empire of the steppes.  The best-

known wall is that of the Ming dynasty (1368-1644).  The Ming emperors had expelled 

the Mongols and revived the wall to defend the northern frontier. It runs approximately 

5,500 miles east to west from Mount Hu near Dudong, southwestern  

Liaoning province to Jiayu Pass west of Jiuquan, northwestern Gansu province.  The 

Ming wall frequently follows the crests of hills and mountains, and about one-fourth of 

its length consists solely of natural barriers such as river and mountain ridges.  The Ming 

dynasty fell to a different invader, the Manchu, who were aided by the Mongols attacking 

along the more vulnerable sections of the wall.  Large sections of the walls are now in 

ruins or have disappeared completely.20  

The Great Wall is composed of three elements: passes, signal towers (beacons), 

and walls.  The passes, major strongholds, were usually located at key positions such as 

intersections with trade routes.  In addition to being a passage for merchants and other 

civilians, it afforded the garrison a means to counterattack raiders or to send out patrols. 
                                                
19 Cheng Dalin, “The Great Wall Of China,” in Borders and Border Politics in a 
Globalizing World, ed. Paul Ganster and David E. Lorey, World Beat Series, No. 5 
(Lanham: SR Books: 2005), 11-12. 
20 Encyclopaedia Britannica Online, s.v. “Great Wall of China,” 
http://www.britannica.com.ezproxy1.library.arizona.edu/EBchecked/topic/243863/Great-
Wall-of-China (accessed 27 March 2013) and UNESCO World Heritage Centre, “The 
Great Wall,” http://whc.unesco.org/pg_friendly_print.cfm?cid+31&id_site+438& 
(accessed 27 March 2013). 



 24 

The signal towers allowed the military to communicate with one another.  Fires or 

lanterns were used at night and smoke signals during the day.  The towers were often 

built on hilltops for maximum visibility.  Lastly, the wall varied from one place to 

another, but was approximately 21 feet wide at the base and 19 feet at the top, allowing 

for five horses or ten soldiers to march abreast.  Its height ranged between 23 feet to 25 

feet.  The fabric of the wall differed depending on the availability of materials.  Walls in 

the western desert were often composed of rammed earth and adobe, whereas many 

eastern sections were faced with stone.21     

 As the UNESCO World Heritage nomination states: “The Great Wall reflects 

collision and exchanges between agricultural civilizations and nomadic civilizations in 

ancient China.  It provides significant physical evidence of the far-sighted political 

strategic thinking and mighty military and national defense forces of central empires in 

ancient China, and is an outstanding example of the superb military architecture, 

technology and the art of ancient China.  It embodies unparalleled significance as the 

symbol for safeguarding the security of the country and its people.”22   

The Great Wall divided the farming of the Han from the grazing traditions of the 

Mongols.  The dense population and the intensive agricultural, strictly regimented land-

use practices of the Han Chinese were in strong contrast to the dispersed settlement and 

mobile, stock herding permitted in the Mongol society.23  To the Chinese the wall marked 

the border between civilization and the barbarian hordes.  It could be seen as the 
                                                
21 UNESCO, “The Great Wall.” 
22 Ibid.  
23 Dee Mack Williams, “The Barbed Walls if China: A Contemporary Grassland Drama,” 
The Journal of Asian Studies 55 (August 1996): 665. 
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delineation of cultural and territorial space.  During the Qin dynasty (221-207 BC), a 

“farming-garrison” system was introduced.  Irrigation systems were established and 

pasture conversion developed.  The migration policies of the government viewed any 

frontier lands that could be productively cultivated as belonging to the Han by right.24 

In contrast to Han thought, the pastoral Mongols loved the open steppe and its 

spatial freedom.  For the Mongols the land represented mobility and change.  Mobility 

being the hallmark of herding.  Enclosed land was a despised symbol of the cultivating 

Han civilization.  Thus the destruction of walls and other physical barriers could be seen 

as an act of meaningful social expression.  During the Yuan dynasty (1280-1368), 

Chinggis Khan and his armies sought to destroy any built structures associated with 

settled agriculture.25  

Land degradation along the Great Wall can be seen today in northern Shaanxi 

province.  It is particularly vulnerable to desertification due to its fragile ecosystem, 

which lacks precipitation and has an abundance of sand and intense human activity, 

including mining.  Beginning with the Qin and Han dynasties, the transitional zone 

between the Mu Us (Ordos) Desert and Loess Plateau was a land of advanced farming 

and grazing.  The desertification began with the policy of “provide for people with other 

lands” initiated during mid-Qing dynasty (1644-1911). It saw the stripping of naturally 

                                                
24 Dee Mack Williams, Beyond Great Walls: Environment, Identity, and Development on 
the Chinese Grasslands of Inner Mongolia (Stanford: Stanford University Press, 2002): 
62-65. 
25 Ibid., 66-68. 
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vegetated land for conversion to agricultural land and the rapid growth in population, 

continuing the conflict with the Mongol herders.26   

 
No Man’s Land 

 
Iron Curtain—Europe  

The Iron Curtain [Fig. 4], a phrase introduced by Winston Churchill on 5 March 

1946, in speech at Westminster College in Fulton, Missouri, divided Germany following 

World War II.  The Potsdam Conference (1945) divided Germany into four military 

occupation zones to be administered by France, Great Britain, the Soviet Union, and the 

United States.  The Iron Curtain was the physical symbol of the division of ideologies of 

the United States, Great Britain, France and the NATO nations on one side and the Soviet 

Union and the Warsaw Pact nations on the other side.  The barrier lasted until 1989, 

during the presidency of Mikhail Gorbachev and the initiation of glasnost and perestroika 

and the eventual dissolution of the Soviet Union.   

 The Iron Curtain ran from the Barents Sea at the meeting of Russia, Finland, and 

Norway to the Bosporus at the border between Bulgaria, Greece, and Turkey.  The 

curtain was composed of metal fences, walls, barbed wire, guard towers, spring guns, 

land mines, and watchdogs.  The strip running through Germany was between 50 and 200 

meters (164-656 feet) wide and is the area between the road for military vehicles and the 

former border between the Federal Republic of German (West) and the then German 

Democratic Republic (East).  As a “no man’s land,” the strip remained largely 
                                                
26 Yansui Liu, Jay Gao, and Yanfeng Yang, “A holistic approach towards assessment of 
severity of land degradation along the Great wall in Northern Shaanxi province, China,”  
Environmental Monitoring and Assessment 82 (2003): 187-191. 
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undisturbed and not open to cultivation or intensification of land use.  According to 

BUND/FoE Germany, some of the most important habitats for biodiversity lie within the 

route of the Iron Curtain.  Green Belt Germany is 1393 km. (865.6 mi.) long and passes 

through seventeen distinct physiographic regions.  One hundred fifty nature reserves are 

included or directly bordering the Green Belt.  Originating with Green Belt Germany, a 

vision for a trail stretching the entire length is coming into being as the European Green 

Belt.27   

 The European Green Belt is the merging of regional initiatives.  That the strip was 

supporting conservation or developing valuable habitats for many endangered species 

was obvious before the fall of the Curtain.  Satellite imagery showed old-growth forests 

along the Finnish-Russian border as early as 1970.  Similarly, in the early 1980s, German 

conservationists observed many rare species within the restricted area.  More than 600 

endangered animal and plant species on the Red List Germany can be found in Green 

Belt Germany.  But, with the opening of borders came gaps in the ecosystems as new 

infrastructure was needed to connect the former blocs.  At the same time, various 

initiatives aimed at conservation were developing.28  At the core of the European Green 

Belt are the large, cross-border Nature Parks and conservation areas such as Bavarian 

Forest/Sumava (Germany/Czech Republic), Thayatal-Podyjí (Austria/Czech Republic), 

Neusiedler See-Seewinkel/Fertö Hanság (Austria/Hungary) and river landscapes and 
                                                
27 BUND/FoE Germany, “The Green Belt: Borders separate-Nature unites,” 
http://www.bund.net/fileadmin/bundnet/pdfs/gruenes_band_europe/20071100_greenbelt_
english_draft.pdf (accessed 29 March 2013): 2-3. 
28 Uwe Riecken, Karin Ullrich and Alois Lang, “A vision for the Green Belt in Europe,” 
in The Green Belt of Europe: From Vision to Reality, ed. Andrew Terry, Karin Ullrich 
and Uwe Riecken (Gland Switzerland and Cambridge, UK: IUCN, 2006): 3-4. 
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floodplains of the Danube, the March, the Thaya, the Drau, and Mur.29  From the 2004 

World Conservation Union (IUCN) and German Federal Agency for Nature Conservation 

(BfN) conference came a defining of the vision for the Green Belt: 

• An ecological network that will fit into and provide an implementation 
mechanism for the major European initiatives on protected areas (NATURA 
2000) and biodiversity loss (Convention on Biological Diversity, CBD); 

• An opportunity to create a nature communication and marketing tool linking 
nature conservation and sustainable regional development; 

• A tool for transboundary co-operation; 
• An “ecological laboratory” containing a cross-section of important European 

habitats.30 
 

 
Korean Demilitarized Zone 

 The Korean demilitarized zone (DMZ) was created in 1953 following the 

Armistice Agreement that put an end to the Korean War [Fig. 5].  It runs along the border 

between the Republic of Korea (South) and the Democratic People’s Republic of Korea 

(North) at a width of 2 km. (1.2 mi.) on each side of the line of demarcation and a length 

of about 240 km. (149 mi.).  On the south side the Civilian Control Zone (CCZ) is 5-20 

km. (3-12.4 mi.) wide.  The zone contains many ecosystems including forests, estuaries, 

and wetlands frequented by migratory birds.  It serves as a sanctuary for hundreds of bird 

species, including the endangered White-naped and Red-crowned Cranes, and is home to 

dozens of fish species and Asiatic black bears, lynxes, and other mammals.31  The 

                                                
29 BUND/FoE, “The Green Belt,” 11. 
30 Ibid., 12.  
31 Encyclopaedia Britannica Online, s.v. “demilitarized zone (DMZ) (Korean 
peninsula)”, 
http://www.britannica.com.ezproxy2.library.arizona.edu/EBchecked/topic/1503299/demil
itarized-zone-DMZ/ (accessed 6 December 2010). 
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Ministry of Environment Republic of Korea identifies the DMZ as one of three national 

ecological core patches of the eco-network of the peninsula.32 

Almost no human activity has been allowed in the DMZ, whereas limited access 

for tourism and agriculture has been allowed in the CCZ.  The military controls the 

activities within the CCZ.  The only land uses allowed are agriculture and farmers’ 

residences.  Permission is required prior to building any structure on one’s property, be it 

temporary or permanent.  The same regulations apply to local and regional governments.  

The success of any conservation initiative would be subject to the cooperation of the 

military.  The farmers have a love/hate relation with the wildlife.  Having the Red-

crowned Cranes in the village adds to the value of that village’s rice.  It is regarded as a 

symbol of a clean environment.  At the same time, the farmers are fearful the government 

will place their fields in biodiversity reserves to protect the cranes.33   

An initiative has been formed to have the DMZ and CCZ designated a UNESCO 

biosphere reserve.  Korean officials and NGOs have made several trips to Germany to 

study the German Green Belt.  The first step towards cooperation between German and 

Korean NGOs (Friends of the Earth) was taken in November 2005.  The proposal for a 

designation of the DMZ and CCZ as a biosphere reserve has not moved forward due to 

strong opposition by the local farmers in the CCZ.34 

                                                
32 Andrew Terry, Karin Ullrich and Uwe Riecken, “The future for the Green Belt” in The 
Green Belt of Europe: From Vision to Reality, ed. Andrew Terry, Karin Ullrich and Uwe 
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33 Jin-Oh Kim, Frederick Steiner and Elizabeth Mueller, “Cranes, Crops and 
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Korea’s Civilian Control Zone,” Environmental Management 47 (January 2011): 6-8. 
34 Terry and others, “The future,” 200-201 and Kim and others, “Cranes,” 1-2.  
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Fence and National Security 

Security Barriers—Israel  

The security barriers [Fig. 6 & 7] being erected in the occupied territories of the 

West Bank have been challenged in both the Israeli and international courts.  Following 

World War I, the West Bank was awarded to the British Mandate of Palestine.  After 

World War II, the United Nations passed a resolution to divide the Mandate.  The West 

Bank became part of the proposed Arab state.  Following the 1948 Arab-Israeli War the 

area was captured by Transjordan (later known as Jordan).  In 1950, Jordan annexed it.  

Israel, in turn, captured the West Bank and East Jerusalem during the 1967 Six Day War.  

With the exception of East Jerusalem and the former Israeli-Jordanian border zone, the 

West Bank has remained under military control.  Negotiations to determine the 

permanent status of the West Bank stalled after the outbreak of an intifada in 2000.  In 

2010, talks between the Israelis and Palestinians collapsed.  President Mahmud Abbas of 

the Palestine Authority has vowed he will not resume negotiations until Israel ends all 

settlement activity in the West Bank and in East Jerusalem.35 

Since 2003, Israel has been erecting a barrier through the occupied territories of 

the West Bank.  Rather than following the recognized border established in 1949 (the 

Green Line), the security fence often protrudes, sometimes deeply, into the occupied 

territories.36  The route of the barrier has led to claims that it is a means for Israel to grab 

                                                
35 CIA, “Middle East: West Bank,” http://www.cia.gov/library/publications/the-world-
factbook/geos/we.html (accessed 9 July 2013).  
36 Yishai Blank, “Legalizing the Barrier: the Legality and Materiality of the 
Israel/Palestine Separation Barrier,” Texas International Law Journal 46 (2010-2011): 
310. 
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land and prevent the creation of a viable Palestinian state.  In open areas the barrier 

destroys natural habitats, affects watersheds and disrupts wildlife migratory patterns.  

Passing through or near villages and towns its construction has uprooted fruit trees and 

caused destruction of other agricultural crops.  It prevents access to water wells and 

agricultural lands.  The structure of the barrier includes barbed wire fences, concrete 

walls and patrol roads.  In some areas, villages and individual homes are virtually 

surrounded by high concrete walls.37  Additionally, the permit regime restricted the 

movement of Palestinians, who were cut off from their agricultural lands, schools, health 

services, extended families, and surroundings.38   

Legal challenges came quickly.  At first, the petitioners were Palestinians and a 

number of human rights groups seeking change or relaxation of the permit regime, 

change in the arrangement of gates, minimization of land confiscations, and to remain on 

the “Palestinian” side of the barrier, rather than trapped in an enclave on the “Israeli” 

side.  The next wave of petitioners was Palestinians requesting to be included on the 

“Israeli” side of the fence.  They were followed by Jewish settlers wanting to change the 

route of the fence so that their settlements would fall on the “Israeli” side.39  

In 2004, two legal cases saw two diametrically opposed decisions.  The Israeli 

Supreme Court in the Beit Sourik case held that Israel had the legal authority to construct 

a separation fence even though the route passed through the occupied territories and 
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38 Blank, “Legalizing the Barrier,” 314. 
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required the confiscation of private Palestinian lands.  At the same time the court held 

that some of parts had to be removed as they were disproportionally infringing on the 

rights and interests of the Palestinians affected by it.40  The court was of the opinion that 

the military commander in the occupied territories is authorized, under the international 

law of belligerent occupation, to build the fence if it was necessitated by security needs.41   

The ruling in the Beit Sourik case was followed shortly by the issuing of an 

advisory opinion by the International Court of Justice that (a) the building of the barrier 

in the occupied territories was illegal, (b) construction must stop immediately, and (c) 

Israel should make reparation for all damages caused.42  The opinion of the International 

Court did nothing to deter the Israeli Court from holding in the Mara’abe case that while 

the route was politically motivated and therefore illegal it did not change the basic ruling 

on the question of authority: The military was authorized to construct the barrier since it 

was generally a security-motivated endeavor.43     

 
U.S.-Mexico border fence—Longevity? 

Over the past decade, some of the world’s leading democracies built walls 
and fences on their borders.  The United States, India and Israel—often 
respectively described as the world’s oldest democracy, the world’s largest 
democracy, and the most stable democracy in the Middle East—built 
3,500 miles of walls and fences; enough to stretch all the way from New 
York to Los Angeles. . . . First, as Michael Chertoff, then the secretary of 
the Department of Homeland Security, stated in 2007, “I think the fence 
has come to assume a certain kind of symbolic significance which should 
not obscure the fact that it is a much more complicated problem than 
putting up a fence which someone can climb over with a ladder or tunnel 

                                                
40 Ibid., 329. 
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42 News release, UN News Centre, 9 July 2004.  
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under with a shovel.”  The current secretary, Janet Napolitano, made a 
similar observation in 2005 when she was the governor of Arizona: “Show 
me a 50-foot wall and I’ll show you a 51-foot ladder at the border.  That’s 
the way the border works.” . . . Second, walls are expensive to build and 
maintain.  The U.S. government estimates that each mile of fencing on the 
Mexican border will cost $20 million over the fence’s 20-year life span.  
The Israeli and Indian barriers cost several billion dollars each.  In all 
three countries, the barriers were among the largest infrastructure projects 
of the past decade. . . . Third, none of these border security projects 
completely enclose the border.  The U.S. fence only covers one-third of 
the Mexican border, the Israeli project is two-thirds done, and the Indian 
fences mark approximately 80 percent of the Pakistan and Bangladesh 
borders. . . . Finally, there is always legitimate cross-border traffic.  The 
U.S.-Mexico border is the most crossed in the world.  In Israel, there are 
tens of thousands of settlers who live on the Palestinian side of the wall 
but demand easy access back to Israel through checkpoints.  India built 
hundreds of gates in their fence on the Bangladesh border to allow farmers 
access to lands on the other side.  All of these legitimate cross-border 
movements provide cover for others who want to immigrate, smuggle 
contraband, or carry out an attack.  Indeed, all of the Sept. 11 hijackers 
entered the U.S. with valid visas through airports.44 

 
How long the U.S.-Mexico border fence [Figs. 8-11] will last is difficult, at best, to 

predict.  It has become extremely expensive to build and maintain.  According to a NBC 

News item,45 based on a GAO report,46 Customs and Border Protection has spendt $2.4 

billion between 2006 and 2009 to build 670 miles of the border fence, of which most was 

comprised of a single line of either pedestrian or vehicle barriers.  An analysis by GAO47 

found the cost of pedestrian fencing ranged from $400,000 to $15 million per mile for an 

average of $3.9 million per mile, and the cost of vehicle fencing ranged from $200,000 to 

$1.8 million per mile for an average of $1.0 million per mile.  In addition, $58 million 
                                                
44 Reece Jones, “Something there is that doesn’t love a wall,” New York Times, 27 August 
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45 Tracy Connor, “ Price tag for 700 miles of border fencing: high and hard to pin down,” 
NBC News, 31 October 2013. 
46 GAO-11-508T, 30 March 2011. 
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was allocated for building fencing along a 3.5-mile stretch of “difficult terrain” in San 

Diego.  The cost per mile varies due to such factors as type of fencing, topography, 

materials used, land acquisition costs, and labor costs.  Customs and Border Protection 

estimates a life cycle of 20 years for the border fencing, with a total estimated cost of 

$6.5 billion to deploy, operate and maintain the fencing and other infrastructure.48  

 In January 2011, the project known as SBInet was cancelled after an expenditure 

of about $1 billion for spanning about 53 miles along the Arizona border.  The 

cancellation was “in response to internal and external assessments that identified concern 

regarding the performance, costs and schedule for implementing the systems.”49  The 

New York Times characterized the SBInet as having been “the subject of more than a 

dozen scathing reports by the General Accountability Office.”50  The program has been 

replaced by the Arizona Border Surveillance Technology Plan, which is a mix of radars, 

sensors, and cameras.  Like SBInet, the Plan has come close scrutiny by the GAO.51 

 At the same time individual programs were being analyzed, the GAO has called 

for an evaluation of the effectiveness of the border fencing on numerous occasions.  NBC 

News sums it up well: 

The payoff of all this infrastructure in unclear.  Illegal entries to the United 
States fell 69 percent between 2006 and 2011, while drug and contraband 
seizures nearly doubled, the GAO said in a March report.  At the same 
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time, the report said, Customs could not account for the impact of the 
fence. 
 
In response to a 2009 recommendation, the agency undertook an outside 
analysis to measure the effect of border fencing.  Last year, officials said 
that based on preliminary results it will take another three to five years to 
come up with a ‘credible assessment’ of how well the first 670 miles of 
fence is working.52 
 

 Lastly, recent polls show Americans want Congress to pass immigration reform. 

A February 2014 Gallup Poll on immigration and border security found 44 percent of 

Americans in favor of dealing first with unauthorized immigrants living in the United 

States to 43 percent in favor of first securing the border.  It is a major change from 2011, 

which found 53 percent were in favor of securing the border first to 43 percent in favor of 

addressing unauthorized immigrants.53  A more recent Reuters/Ipsos poll shows that 70 

percent of Americans believe undocumented immigrants threaten traditional U.S. beliefs 

and customs.  According to the poll, opposition to illegal immigration is highest in New 

England, a region far from the U.S.-Mexico border, but bordering on Canada.54    

 
Summary 

 It can be seen that nations have come full circle.  Hadrian’s Wall and the Great 

Walls of China sought to keep invaders from breaching their borders—fencing out.  But 

both Rome and China found the cost of maintaining troops and structures to be 

economically draining.  Rome eventually abandoned Britannia and China found both the 
                                                
52 NBC News, 31 October 2013.  See also: GAO-13-653T, 27 June 2013. 
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Han and Ming dynasties falling to foreign invaders.  The walls proved to be vulnerable to 

weaknesses in their structure and to flanking maneuvers.  The Iron Curtain and the 

Korean DMZ sought to keep the citizenry from leaving—fencing in.  Yet, people were 

able to escape and eventually the political climate in the Soviet Union changed, allowing 

for the tearing down of the Iron Curtain.  Unforeseen at its conception, the “No Man’s 

Land” is becoming a greenbelt stretching longitudinally across the European continent.  

The fate of the Korean DMZ remains to be decided.  The Israeli security barriers are 

emblematic of the current rationale for barriers in that once again countries are seeking to 

keep invaders out, be they terrorists, illegal immigrants, or drug traffickers—fencing out.  

Legal challenges to the Israeli security barriers will continue with conflicting opinions. 

Like the two Koreas, the Israelis and Palestinians need to come to a peaceful and lasting 

agreement.  Lastly, the current political climate makes it difficult to predict the future of 

the U.S.-Mexico border fence.        
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CHAPTER II: CONCERNS 
 
 

For the U.S. Government, the construction of the border fence has the 
purpose of generating more confidence in that the Federal Government has 
achieved control over its borders (control our borders). . . . [T]he U.S. 
society living on the border with Mexico that for over decades has 
demanded that their Government be proactive, intervene, and pressure 
Mexico into complying with environmental laws along the border, must 
now be asking themselves whether their own country, the United States, is 
a country of laws or not.55 
 
One of the main problems of international treaties is the lack of 
compliance.56 
   

 The history of the U.S.-Mexico relations has always been a bit contentious, with 

cattle rustling, smuggling, and Indian raids carried out by people from both sides of the 

border.  It should also be remembered that approximately half of Mexico was lost to the 

United States through the Mexican War and through treaty.  And now the border fence is 

creating another divide.   

 To be reviewed briefly are the histories of the American Southwest, the border 

fence and the Department of Homeland Security, and United States-Mexico 

environmental treaties, conventions and agreements.  It will come as no surprise that 

Congress’ interest is focused on bilateral cooperation on counternarcotics and security 

efforts, human rights, migration, and trade issues, and less on environmental issues.         
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Concern 1: Conquest 
 

United States – Mexico Relations 
 

The contrast between the United States and its neighbor to the south is a 
striking one.  The border between the United States and Mexico marks not 
only a political division, it divides two very different economies and two 
cultures. . . . the difference between development and underdevelopment, 
between riches and poverty, between the post-industrial world of the north 
and the semi-industrial world of the south. . . . Viewed from the north of 
the Rio Grande, the relationship between Mexico and the United States is 
one of interdependence.  But viewed from the south of the same river—
Mexicans call it Río Bravo—the relationship with the United States is one 
of dependency. . . .57  
  

 As Vásquez and Mayer explain “[t]he trauma of the Mexican−U.S. War of the last 

century, known in Mexico as the American Intervention, . . . is still very much alive.  

However from the point of view of the United States, this same historical event is as dead 

and as irrelevant to the present as the French and Indian War of the mid-eighteenth 

century.  History still shapes Mexican responses to U.S. actions58, but not the other way 

around. . . . “The difference in outlook between Mexico and the United States bears 

heavily on their approach to common problems. . . . The agenda of U.S. – Mexican 

relations as the twentieth century draws to a close have become more and more complex; 

trade imbalances, trade barriers, the impact of sudden changes in one’s economy on the 

other’s, foreign investment, transfer of technology, foreign debt, fishing rights, the use of 

common rivers, undocumented Mexican workers; in the United States, problems of 
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environment along the border, so-called in-bond industries in the same area, and tourism. 

. . . Last but not least are the political problems arising from the different perception of 

revolutionary change in the Caribbean and Central America.  If the many problems in 

these and other parts of the universe of U.S.-Mexican relations are to be solved, or at 

least managed, the differences in the national views of both countries have to be 

understood.  A knowledge of the history of such interests and outlooks is a first step 

toward the attainment of so desirable a goal.”59 

 What follows is an overview of the Porfiriato and the quest for foreign investment 

and modernity and of the residual undercurrents from that period still prevalent in 

Mexico and in the United States.  The primary focus will be on border.   

 
The Porfiriato, 1876-1910 

 
 In 1876, the Tuxtepec Rebellion brought General Porfirio Díaz to power.  He was 

succeeded by General Manuel González, only to be reelected in 1884.  Díaz served 

continuously until 1910, legitimatizing his presidency with adjustments to the 

Constitution to overcome the “no re-election” clause.  The Porfiriato though it “did not 

solve Mexico’s social problems, brought the country decades of peace and permitted it to 

place itself on a sounder financial footing, promote economic growth, and occupy an 

honorable and respected place among nations.”60  The post-Civil War period in the 

United States saw border issues dominate the discourse between the two countries.  Trade 

and investment were to come to the forefront later. 
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The Border 
 

The recession of Mexico’s frontier to the Rio Grande in the nineteenth 
century had far-reaching consequences for the provinces immediately to 
the south of the new boundary. . . . [T]he states of Tamaulipas, Nuevo 
León, Coahuila, Chihuahua, Sonora, and Baja California assumed the role 
of guardians of Mexico’s territorial limits, with the settlements on the Rio 
Grande constituting the first line of defense against the U.S. menace. . . . 
Economic pressures and unwelcome cultural influences compounded 
long-standing frontier problems such as isolation and danger from Indian 
attacks.  Enduring remoteness and the ensuing economic orientation 
toward the Unites States would place the border region in a unique 
position with respect to the rest of the republic.61 
 

 The 1848 Treaty of Guadalupe Hidalgo established the border between the United 

States and Mexico following the United States-Mexican War.  In 1852, Mexico 

established a duty-free border zone in the state of Tamaulipas.  It came to be used to 

smuggle goods into Texas.  Thus, in 1868, the United States began to pressure Mexico to 

discontinue the zone.  President Benito Juárez and other Mexican officials were in favor 

of doing so, but, in 1870, the Mexican Congress, sensitive to the opinion of the border 

states, extended the duty-free zone to Coahuila, Chihuahua, and Nuevo León.62 

 More pressing were the raids by Indians living in Mexico and the stealing of cattle 

in Texas.  Commissions were appointed by both the United States and Mexico, in 1872, 

to investigate the situations.  The Mexican report made note of the mistreatment of 

Mexicans in Texas.  According to Vásquez and Meyer, the 1873 report of the Mexican 

commission concluded that stories in the American press had been exaggerated in 

anticipation of further annexations.  The commission recommended joint policing of the 
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border by federal troops of both countries, reform of the treaty of extradition, and 

modification of the laws regarding cattle theft in Texas and in northeastern Mexico.63 

 Of equal concern to the Mexican government were the incursions into Sonora by 

the Apache and the Comanche.  Military commanders were advised to cooperate with the 

United States Army.  At the same time, the United States Minister to Mexico was seeking 

permission for the U.S. troops to occasionally cross into Mexico.  General E. O. C. Ord 

was able eventually to reach agreements with the governors of Sonora and Chihuahua.  

Units from the two countries would be allowed to cross the border in cases of emergency. 

 The problem of the border was exacerbated further by revolutionaries using the 

United States as a safe haven where they could organize their rebellions.  It was arms 

obtained in the United States that helped bring Porfirio Díaz to power. 

 
The Díaz Years, 1876-1910 

 While Díaz was moving to solidify his presidency, President Ulysses S. Grant’s 

minister to Mexico, John W. Foster, took advantage of the situation to pursue resolution 

to the border problems.  But complicating the matter was the election of Rutherford B. 

Hayes to succeed Grant.  On the day of his inauguration, newspapers throughout the 

United States were calling for the establishment of a protectorate, having concluded that 

Mexico could not achieve political stability.  Foster called for recognition. Instead he 

received a copy of orders sent by the secretary of war to General Ord stating that “in case 

the lawless incursions continue he will be at liberty, in his discretion, where in pursuit of 

a band of marauders . . . to follow them across the Rio Grande, and to overtake and 
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punish them, as well as retake stolen property . . . “64 The Mexican minister of war 

ordered General Jerónimo Treviño to inform General Ord “that the Mexican government, 

unable to allow a foreign army to penetrate national territory . . . would repel force by 

force.”65 

 The incident led to Foster meeting with Díaz, which in turn led to a series of 

discussions involving reciprocal border crossings by troops, suppression of Indian raids, 

cattle stealing, compulsory loans from U.S. citizens, duty-free zones, and the prohibition 

of foreigners buying real estate in border areas.66  Mexican foreign minister Ignacio 

Vallerta put forth proposals from Díaz’s confidential agent, José María Mata:  

• Both countries to watch the border in a coordinated manner. 

• Tighten extradition treaties in both countries. 

• Both countries to make it compulsory to turn over nationals accused of cattle 

rustling.  

• “To force” federal and local authorities to collaborate in identifying criminals and 

in recovering stolen property.   

Revocation of the secretary of war’s order and recognition of the Mexican government 

were prerequisites to any agreement.  A map in the July 17, 1877 issue of the New York 

Herald only intensified the situation.  It showed areas of Mexico the publisher thought 

the United States should annex.  Included were Baja California, Sonora, Chihuahua, 
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Coahuila, and parts of Nuevo Léon, Sinaloa, and Durango.  Discussions broke down.  It 

took five years for an agreement to be reached, primarily on Vallata’s terms.67   

 During this period the Díaz government sought to use American investor interest 

as leverage in gaining recognition, as railroad and industrial interests were growing 

impatient with President Hayes.  A congressional committee was appointed eventually to 

study the “Mexican matter.”  Recognition of the Mexican government came 18 months 

after Díaz assumed power. 

 But recognition did not solve the problems between the countries.  Crossing 

permits for the U.S. Army caused such a strong reaction that the Lerdists68 were able to 

use them as propaganda.  Díaz’s confidential agent, Manuel de Zamacona, was forced to 

resign in spite of his having been able to generate investment interest and concessions 

having begun to appear.  According to Vásquez and Meyer, Matías Romero’s book 

supporting international trade marked the “official opening of Mexico’s doors to foreign 

investment.”69 Just prior to the end of his first presidency, Díaz signed two railroad 

concessions: lines connecting Mexico City to Ciudad Juárez and Laredo, which were to 

“seal the fate of the Mexican economy as complimentary to that of the United States.”70  

 Yet while American investment was increasing and Mexico was paying down its 

debt, border problems persisted.  Indian raids in Sonora, Arizona, and West Texas were 

on the increase and United States troops were crossing the border, with or without 
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permission.  In 1882, President Manuel González,71 faced with problems involving 

Guatemala, agreed to compromise on the issue of crossings, with the U.S. War 

Department agreeing to conditions set forth by Vallarta in 1877.  But it was not until 

about 1890 when most of the Indian populations were confined to reservations that 

conditions improved.72    

 Adding to the problems of the border was the borderline itself.  They included 

changes in the course of the Rio Grande, the removing or removal of boundary markers, 

and the distribution of water in common rivers.  A convention in 1884 recognized a 

uniform border, leaving only the question of Chamizal to be settled nearly a hundred 

years later.  Water distribution was not addressed until Díaz returned to the presidency.  

Mexico lodged a formal protest in 1895 and brought its case to the International Border 

Commission.  The United States ignored the decision against it, thereby forcing Mexico 

to sign an agreement in 1906 accepting the status quo. 

 Unlike the borderline and water, the question of the duty-free zones resolved itself 

by gradually disappearing.  The duty-free zones had come to be seen as detrimental to 

Mexico, and were abolished in 1905.  Smuggling continued. 

 
Foreign investment and the quest for modernity 
 

. . . After more than a century, a century of frustrated intentions that began 
with the late eighteenth-century reform efforts of enlightened Bourbon 
autocrats in Mexico’s last period of prolonged stability, many Mexicans 
plighted their troth to the new regime in eager, if wary, anticipation of a 
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protracted honeymoon. . . . Seizing the moment, propagandists heralded 
the beginning of a new era of “order and progress” that would finally end 
decades of political instability, economic depression, and social 
degeneration. . . . [T]he Mexican cult of modernity found its purist 
expression during the thirty-five-year pax porfiriana. . . . Meanwhile, on 
the northern frontier, with little pomp and less circumstance, balladeers 
sang longingly about the fabled city of Jauja, where ‘no one . . . wears 
sandals nor güichol (straw hats) because there everything is inexpensive 
and of the best quality.’73   

 
 It was during this period that Social Darwinism was prevalent in Europe and the 

United States, again raising the specter of expansionism.  By 1880, the United States was 

seeking more trade.  At the same time, Mexico was amenable to a new treaty replacing 

that of 1831.74  Thus, Secretary of State Frederick Frelinghuysen was able to negotiate 

the first of the “reciprocal” treaties.  The heart of the proposed treaty was a list of duty-

free products.75  As Vásquez and Meyer point out, “more important than the treaty was 

the Liberals’ conviction that Mexico’s economic progress depended on immigration, 

construction of railroads, and foreign investment.”76  Mexico was moving forward also 

on other fronts.  The Díaz government had renegotiated its debt, maintained payments to 

foreign creditors, suppressed excise taxes, and reformed the country’s laws in order to 

further economic development.77 
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 In order to proceed with the Liberal policies a colonization law was enacted in 

1875.  Very few took advantage of it.  Yet, in 1883, a new law expanded the immigration 

policy, looking to populate areas in the northern states.  The result was the opposite of its 

intent, as small village were displaced.  It attracted large landowners rather than settlers 

and was the origin of large cattle haciendas in the north.78   

 Equally important were the changes in the mining laws.  Previously, ownership of 

minerals was with the Crown and required the grantee to pay royalties and for the mine to 

be run continuously.  The Porfiriato saw the reversal of this tradition with the enactment 

of several laws between 1884 and 1909, which placed the minerals in the hands of the 

landowners, eliminated the requirement of continuous operations and made the term of 

the concession perpetual, subject to forfeiture only in the case of failure to pay the surface 

tax.  It led to an increase in mineral production and the revival of the mining industry.  It 

also led to dissatisfaction with the Díaz regime as foreign investment exceeded that of 

Mexican investment.79   

 Anti-American sentiment was also directed at the railroads. They were envisioned 

as connecting the isolated areas of the country with its center and as an inexpensive way 

to transport goods.  But instead the railroads served the mining interests.  In response to 

the unrest, the government created the Ferrocarreles Nacionales de México and enacted 

the mining law of 1909 prohibiting mining near the border. 
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 Discontent grew amongst the middle class, which had grown in number with the 

pursuit of modernity.  Resented were the large landholders and the foreign business 

ventures that were seen as blocking their rise into the upper class.  The nationalist 

sentiment was “clearly anti-United States.”80  At the same time many villages were trying 

to hold on to their ejidos against the rising tide of large landownership, the latifundia.  In 

Chihuahua, a law was drafted whereby municipal land could be sold to the highest 

bidder.  Pleas to Díaz went unheeded. 

 
The waning years 
 

The Pax Porfiriana had been based on the fact that Díaz had either won 
over or neutralized groups and classes which had traditionally led 
revolutionary and armed movements in Mexico: the army, the upper class, 
and the middle class. . . . The profound change in the situation in the first 
decade of the twentieth century occurred when the Díaz regime proved 
less and less capable of maintaining this upper- and middle-class 
consensus. . . .  
There was no single cause for this dramatic turn of events. An economic 
depression of unprecedented proportions, political changes at both the 
regional and national level, increasing and more visible government 
repression, a struggle over the succession of the ageing president, a new 
surge of nationalism, and Mexico’s emergence as a centre of European-
American rivalry were all factors which helped to destroy the Pax 
Porfiriana and then the regime.81  
 

 By 1911, American investors controlled 38 percent of the total foreign investment 

in Mexico: 41.3 percent in railroads, 36.6 percent in mines and metallurgy, and 22 

percent in real estate, public debt, oil, banks, and insurance.  Political relations were 

good.  Problems yet to be resolved were relatively minor: the use of Magdalena Bay by 
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the U.S. Navy; the irrigation water allotment for the Anglo-American company, 

Compañía Agrícola e Industrial del Tlahualio; El Chamizal; and policy differences 

regarding Central America.82 

 Of greater concern to the United States was the stability of the Díaz government.  

1906 saw a strike at the Cananea Consolidated Copper Company in Sonora.  The miners 

were asking for increased pay, reduction of work hours, chance for promotion, and half 

the foremen be Mexican.83  What started out peacefully turned ugly.  In time, a unit of the 

Arizona Rangers, under Captain Tom Rynning, crossed the border to be later joined by 

Emilio Kosterlitzky and his rurales and elements of the Mexican Army, under the 

command of General Luis E. Torres.  With the arrival of the rurales the Rangers returned 

to the United States, without firing a shot.  That cannot be said of Kosterlitzky of whom it 

was said that he had those suspected of complicity in the riot rounded up and shot.84  Yet, 

resentment of the “invasion” was to remain. 

 Later in the year the Rio Blanco textile strike in Vera Cruz occurred with nearly 

200 people killed.  At the same time, compromise was reached in the railway strike in 

Chihuahua where workers complained that all the best positions were going to 

Americans. 

 Some Mexican historians view the walkout in Cananea as the start of the 

revolution.85  Three months after the strike, Ricardo Flores Magón crossed into Mexico 
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from El Paso in an armed attempt to overthrow the government.  Francisco Madero was 

more successful in May 1911. What brought about the Díaz downfall?  Sonnichsen 

summarized it thusly:  

Once a rebel against the central government himself, Díaz became a 
despot because he wanted to make his country a great modern nation. As a 
result, Mexico became two nations: an élite, made up of his friends and 
supporters; and the workers, whose lives were too often the lives of slaves. 
 He saw no way of bringing factories and railroads to Mexico, no 
way of developing Mexico’s natural resources, but by encouraging 
foreigners with money and know-how to come in.  The result was a 
migration of American miners, ranchers, and businessmen to Mexico, to 
the growing dismay of thoughtful Mexicans who feared that the invaders 
could never be dislodged. Díaz’ first miscalculation was his failure to 
realize how deeply his countrymen resented the invasion of these 
outsiders, particularly the Americans. His second was his assumption that 
the landless and hopeless working class would remain docile and 
unresentful indefinitely.86  

  
The dissidents were able to take advantage of the strike, and sow the seeds for rebellion.  

Sonnichsen continues:  

The leftist press, seeing a priceless opportunity for propaganda, lunged 
into action at once. Two things played into their hands. One was 
injustice—the discrimination in wages, the appropriation of the country’s 
wealth by foreigners, the assumption of superiority, the proprietary air 
assumed by these outsiders. . . . The other made-to-order issue was the 
invasion. ‘Our territory,’ shrieked Regeneración, ‘was invaded by foreign 
troops brought in by Izábal, and no charge has been brought against this 
traitor.’ An armed group from a foreign country had not only been allowed 
but actually invited to set foot on Mexican soil with the object of 
subduing—or killing—Mexican citizens.87  

 
 

Residual Undercurrents 
 

To understand the heritage of the Mexican borderlands it is important to 
consider some of the unique features of northern Mexico.  Physically the 
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area is characterized by vast open spaces, rugged mountain terrain, desert 
lands, and few rivers and lakes. . . . Until the advent of modern 
transportation the north was practically cut off from the Mexican interior, 
and population centers in the region itself were isolated from each other.88 
 

 Ethnic patterns are different amongst norteños89.  As Oscar Martínez points out: 

“Because of the limited Indian population and its strong resistance to assimilation into the 

Mexican way of life, little mestizaje90 took place in the region.  Consequently, 

norteños/as as a group were more white than their compatriots to the south.”91  Martínez 

goes on to state: “In contrast to economic tendencies in the interior, ranching and mining 

dominated the economy of El Norte for many generations, leading to the development of 

certain occupational patterns that promoted individual and group self-sufficiency, 

mobility, and independence. Peonage thrived to a lesser degree in the north because of 

the absence of encomiendas92 . . . and the less exploitative character of local haciendas . . 

. Agricultural workers also had the option of becoming sharecroppers, thus increasing 

their independence from hacendados.  Vaqueros . . . enjoyed the freedom to move about, 

seeking the best rancho on which to practice their trade. . . . In short, traditional patterns 

of paternalism and rigid control of workers were ameliorated in the north by different 

environmental and economic circumstances. . . . Additionally, the people of the north 

have been affected by the modernizing influences of the United States; thus more 

democratic ideas and institutions are said to have developed in El Norte”93  
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 The coming of the railroads brought immigrants from both the United States and 

from other areas of Mexico to the northern states.  Of the American were railroad and 

mining administrators, while those from more southern parts of Mexico were peasants, 

artisans, and adventurers seeking new opportunities. In economic and social terms, the 

North was one of the most modern regions of Mexico by the turn of the nineteenth 

century.  Its economy was one of the most diversified, the percentage of rural population 

the lowest, and “modern capitalist relations had largely replaced traditional forms of 

social relations in the countryside.”  Nonetheless, the North was the region that brought 

forth the most social and political violence during the Porfiriato.94 

 
Rebellion 

 The nineteenth century saw separatist movements in several northern states.  In 

1839-1840 was the attempt to establish the Republic of the Rio Grande and in the early 

1850s the Republic of Sierra Madre.  Norteño activism did not stop there.  The clash 

between federales and revolucionarios in Ciudad Juárez in May 1911 toppled the Díaz 

regime and brought Francisco Madero, “the Apostle of Democracy,” to power.  The 

North supplied the majority of the leaders in the revolution, several of whom were to 

become president.  Discontent resurfaced in the 1980s with election losses by PRI 

(Partido Revolucionario Institucional) to PAN (Partido Acción National) in 1983 and 

1985 in Chihuahua.  It was a devastating blow to a party that controlled the country from 

1929 to 2000, when PAN candidate, Vicente Fox, won the presidency.  The causes for 

this rebellion, according to Martínez’ account, were the national economic collapses of 
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1982 and 1994, which were felt to be brought on and prolonged by internal political 

tensions, government mismanagement, and corruption.  The North was hardest hit due to 

the devaluations of the Mexican currency and the 1983 currency exchange controls 

program that made trade with the United States difficult.  PAN’s victory was short-lived 

with voters in Chihuahua electing a PRI governor and a PRI major in Ciudad Juárez in 

2004.95  PAN was able to retain the presidency in a very hotly contested and very close 

race in 2006.  The winner, Felipe Calderón Hinojosa (PAN) carried the North, while 

Andrés Manuel López Oberador (PRD), the former mayor of Mexico City carried the 

South.  However, PRI regained the presidency in 2012 with the election of Enrique Peña 

Nieto.  

 
Discussion 

 The Porfiriato was a time of economic development and Mexico coming into its 

own on the world stage.  Yet, because development was brought on by foreign 

investment a deep resentment grew amongst those not receiving its benefits.  And at the 

same time, being largely isolated from the rest of Mexico, the northern states developed 

independently and formed trade alliances with the United States.  Over time these 

alliances broke down and breed dissatisfaction with the dependence on the United States 

and with the Pax Porfiriana.  The seeds of the Mexican rebellion grew in the border 

states, both in Mexico and the United States.  The Porfiriato was replaced eventually by 

the Partido Revolucionario Institucional’s (PRI) 70-year reign.  Interdependent trade 

along the border remains, as does the smuggling.   
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Native Nations – United States Relations96 

 
The rules and principles of “federal Indian law” have origins that pre-date 
even the United States Declaration of Independence. They trace their 
descent to the centuries-old European legal heritage that also informed the 
Founders’ unprecedented act of separation from Great Britain’s colonial 
empire in 1776. Though radically transformed once transplanted in the 
New World, that European heritage was unmistakably reflected in the 
legal system governing the United States’ relations with Indian tribes. . . . 
From the earliest days of colonial encounter with North American Indian 
tribes, the legal questions that were of principal concern to Europeans 
focused on the scope and nature of the territorial rights of the Indian tribes 
who actually occupied the lands so intensely desired by the colonizers 
from the New World.97 

 
The history of the relationships between the United States and the Native nations 

is not as straightforward as that between the United States and Mexico.  It is based, in 

large part, on law.  The initial approach was grounded in the doctrine of discovery.  The 

European Law of Nations diminished greatly the rights of sovereignty and ownership the 

tribes could exercise over their lands under the concepts of European international law.  

Rules and principles traceable to the doctrine “ostensibly respected Indian land and 

governmental rights, but were premised on the assumption that indigenous people were 

racially and culturally inferior to Europeans because they were ‘heathens and infidels.’”98  

These concepts were not new; rather they date to the Middle Ages and the denial of the 

rights of self-rule and property to non-Christians as set forth in papal edits.  They 

continued with the “discovery” and exploration of new lands in Africa and in the 
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Americas.  The following concentrates on the Spanish influences on the Indian policies of 

the United States. 

 
Spanish Law in New Spain99 
 
 Upon Christopher Columbus’s discovery of the New World, the Spanish Crown 

sent envoys to the Holy See seeking validation of the discoveries of lands inhabited by 

non-Christian peoples.  What followed was the “Black Legend,” Spain’s rapid 

colonization of New Spain and the destruction of indigenous cultures.   

 The Spanish conquests were legitimized by the issuance of the Requerimiento in 

1513, which was seen as a charter of conquest and was to be read to any newly 

discovered group of people before beginning any “legal” conflict in the new territories.  It 

announced to the people that God had given the charge for “the whole human race” to the 

Pope, who in turn gave their lands to the King and Queen of Spain.  The Requerimiento 

went on to state that the people were to acknowledge the Church as the ruler and superior 

of the whole world, and if they did not do so, their lands would be entered and they 

would be made slaves.100   

 Protests arose amongst scholars directed at the Spanish Crown and at the Holy 

See.  Out of the protests came a set of four legal ideals, which were ratified by the Crown 

and the Pope.101  The first, legal equality, was argued by Franciscus de Victoria that even 
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heretics and sinners were entitled to own property and could not be punished without a 

trial.  Implicit is the doctrine that certain basic rights inhere in men as men, not by reason 

of race, creed, or color, but by reason of their humanity.  This doctrine can be found in 

the 1537 papal Bull Sublimis Deus and repeated almost word for word in the Northwest 

Ordinance of 1787.  Racial equality is also found in the Spanish Laws of the Indies.102  

Regarding the second ideal, tribal self-government, it was thought that an Indian group 

might limit its own powers by transferring some areas of sovereignty to the protecting 

nation without limiting its internal autonomy.  The third, central control of Indian affairs, 

would be vested in the “General Protector of all Indians” and in the Council of the Indies.  

War could not be waged on the pretext of killing Indians or on the taking of their 

possessions or lands.  Here again, similar language could be found in the Northwest 

Ordinance.  Lastly, the doctrine that the Crown had a special responsibility to protect 

Indian rights can be found in Spanish law.  It protected Indians against trespass and 

outlawed all transfers of property not made before an appropriate judicial officer.  As 

pointed out by Felix Cohen, the “concept of special responsibility for the protection of 

Indian rights might come to be transformed into a justification for the exploration of 

Indians and the confiscation of their property.  The institution of guardianship 
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(encomienda) in Hispanic America, like the old “reservation system” in the United States, 

shows how easily this transition may take place.”103 

 In sum, Cohen attributes the citing of Spanish law in many early Indian cases 

before the United States Supreme Court as the result of most of the territory of the United 

States having been under Spanish control.  Spanish law was relevant in that the United 

States recognized property and other rights enjoyed by the people of ceded territories 

under the previous sovereign.  In all Indian cases it was necessary to investigate the rights 

held by Indians under the former sovereign.  Neither France, in the case of the Louisiana 

Purchase, nor Mexico, in the case of the Treaty of Guadalupe Hidalgo and the Gadsden 

Purchase, had made any important changes in the Spanish laws regarding Indian rights.  

 
Nation-to-Nation or Government-to-Government 

 
Indian law is a reflection of national Indian policy, which has undergone 
numerous shifts in direction in the course of American history.  At some 
times, the prevailing view has regarded the tribes as enduring bodies for 
which a geographical base would have to be established and more or less 
protected.  At other times, the dominant position has been that the tribes 
are or should be in the process of decline and disappearance, and that their 
members should be absorbed into the mass of non-Indian society.  The 
dominance of one position at any given time does not, of course, mean 
that the other disappears entirely; its influence is diminished but usually 
observable.  That is true today as it has been in the past, and the 
continuing tension between the two views makes it unsafe to assume that 
national Indian policy has found its final direction.104 
 

During the period of colonization of the United States, England treated the Indian tribes 

as foreign sovereign nations and entered into treaties with them.  Implied was recognition 
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of tribes as self-governing peoples.105  As the colonies grew, tensions mounted as 

colonists encroached upon Indian lands.  In order to prevent warfare and to enforce 

justice, England had increasingly taken the position of protector of the tribes.  This was 

the same position that the United States found itself in after gaining independence.  To 

achieve stability, “ . . . Indian affairs had to placed in the hands of the central 

government.”106  It was accomplished by the United States Constitution granting to 

Congress the power to regulate Commerce with the Indian Tribes and to the President the 

power to make treaties, with the consent of the Senate.  The treaties immediately 

following the Revolutionary War primarily focused on the ceding of territory, creation of 

reservations, and recognition of the internal self-governing powers of tribes.  They also 

represented the power of the federal government over the tribes to the exclusion of the 

states.  In addition, between 1790 and 1834, Congress enacted a series of Trade and 

Intercourse Acts, referred to by some courts as Non-Intercourse Acts.  The central policy 

was the separation of Indians and non-Indians and “subjecting nearly all interaction 

between the two groups to federal control.”107 

In spite of the Trade and Intercourse Acts, there was still tension between the 

tribes and the growing non-Indian population, particularly with the non-Indian demand 

for more land.  Presidents James Monroe, John Quincy Adams, and, especially, Andrew 

Jackson advocated the “removal” of the tribes to west of the Mississippi River.  At the 

same time, the U.S. Supreme Court under Chief Justice John Marshall was “fashioning 
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legal doctrines that would influence Indian Law for the next century and a half.”108  Three 

cases were to become known as the Marshall Trilogy: Johnson v. McIntosh (1823), 

Cherokee Nation v. Georgia (1831), and Worcester v. Georgia (1832).  The principles 

arising from the cases are: “that Congress exercises plenary power over Indian affairs; 

that Indian tribes retain sovereign, though diminished inherent powers over their internal 

affairs and reservation territory; and that the United States possesses a trust responsibility 

toward Indian tribes.”109  These principles are not dissimilar to those of the Spanish 

Crown. 

Over the years, the interpretation of the principles varied depending on the Court 

sitting at the time.  In spite of these variations, or perhaps because of them, Presidential 

Memoranda and Executive Orders were issued in regard to the government-to-

government relationship with tribal nations.  In 1994, President William Clinton issued a 

memorandum to the heads of executive departments and agencies outlining six principles 

to ensure the rights of sovereign tribal governments.110  It referenced the “unique legal 

relationship with Native American tribal governments as set forth in the Constitution of 

the United States, treaties, statues, and court decisions.”111  Executive Order 13084 

(1998) “Consultation and Coordination With Indian Tribal Governments” and the 

EO13175 (2000) revision followed.  Subsequently, presidents George W. Bush and 

Barack Obama have issued memoranda upholding the principles for consultation and 

coordination.  
                                                
108 Ibid., 14. 
109 Getches et al. Federal Indian Law, 73. 
110 See “DHS Relations with Native Nations.” 
111 Federal Register, Volume 59, No. 85 (4 May 1994). 
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Discussion 

More often than not, the Native nations are treated as stepchildren.  The need to 

issue Presidential Memoranda and Executive Orders should become the exception rather 

than the rule with consultation happening from the beginning rather than at the end—or 

not happening at all.     

 
Concern 2: The U.S.-Mexico Border Fence and Homeland Security 

 
 United States policies have changed the environment of the border in two 

significant ways: First, they have changed the movement patterns of people, smuggling, 

and enforcement activities.  Second, the construction of barriers and enforcement 

infrastructure along significant segments of the boundary—increasingly in rural areas—

have sliced migratory corridors for many animals in two.112 

Two acts of Congress set the change in motion: The REAL ID Act of 2005—

waiving all laws deemed necessary to ensure the expeditious construction of the border 

fence and attendant infrastructure—and the Secure Fence Act of 2006—authorizing the 

construction of not less than 700 miles of border fencing.  Concurrently, Congress failed 

to enact comprehensive immigration reform.  The impact on public lands include ground 

disturbance, vegetation removal, soil compaction, hydrological disruption and erosion, 

and wildlife displacement due to human presence, noise, and artificial light.113  The 

border fence did not begin with the enactment of the two bills, but rather it began earlier.  

                                                
112 Laura López-Hoffman and others, ed., Conservation of Shared Environments: 
Learning from the United States and Mexico, (Tucson: University of Arizona Press, 
2009), 211. 
113 Ibid., 246. 
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The following is a brief summary of the building of the border fence, the attempts to 

overturn the environmental waivers, and the pursuit of comprehensive immigration 

reform.  

 
Evolution of the Fence and DHS 

 
 Long before 9/11, the United States enacted laws focused on national security.  

The Aliens Act of 1798 and the Alien Enemy Act of 1798 were the first of many 

immigration laws.  The 20th century saw laws passed to exclude anarchists (1903), aliens 

considered a threat to public safety during times of war (1918), communists (1950) and 

terrorists (1996).114  

 Important to securing the nation’s borders was the creation of the United States 

Border Patrol in 1924.  It focused primarily on the prevention of entry by inadmissible 

Chinese migrants and the importation of alcohol during Prohibition.  Focus on 

unauthorized migration from and through Mexico did not come to the forefront until the 

late 1960s (with the ending of the Bracero program115) and the early 1970s, and with the 

tightening of border controls on drugs beginning in 1971.  Thus, the mission of the 

Border Patrol was primarily immigration control, and that of the Drug Enforcement 

Administration was counternarcotics.116 

                                                
114 Marc R. Rosenblum, Jerome P. Bjelopera, and Kristin M. Finklea, Border Security: 
Understanding Threats at U.S. Borders (Washington, D.C.: Congressional Research 
Service, 21 February 2013), 2-3, R42969.  
115 From 1942-1964. the program allowed Mexican nationals to seek temporary 
agricultural work in the United States. 
116 Ibid., 2 
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 It was with the bombing of the World Trade Center in 1993 and the “Millennium 

Bomber” at Port Angeles, Washington in 1999 that counterterrorism became an important 

focus of border security—and top priority after 9/11.  The Department of Homeland 

Security’s border security responsibilities were defined by the Homeland Security Act of 

2002 (HAS, P.L. 107-296) to include, among other responsibilities, . . . preventing the 

entry of terrorists and terrorist weapons; securing U.S. borders, territorial waters, ports, 

and transportation systems; and transportation systems; immigration enforcement; and 

customs enforcement (including preventing the entry of illegal drugs).”117 

 
DHS and the border fence 
  
 Prior to the creation of the Department of Homeland Security, the United States-

Mexico border did not go unnoticed by the Border Patrol.  Operations Hold the Line (El 

Paso), Gatekeeper (San Diego), Safeguard (Tucson), and Ice Storm (Phoenix) involved 

deployment of numerous personnel and the construction of physical barriers.  Beginning 

in 1993, solid fencing constructed from surplus steel landing mats stretched along 

sections of the border of San Diego Sector, starting at the Pacific Ocean.  The result was 

for illegal immigrants to try to cross in the more difficult and remote environments of the 

Sonoran Desert.118    

 With the 9/11 terrorist attacks, the southwestern border came to have a role in the 

“war against terrorism”.  The REAL ID Act of 2005 and The Secure Fence Act of 2006 

led to the building of border structures in earnest.  While objections were raised to the 
                                                
117 Ibid., 3 (quoting P.L. 107-296, §402). 
118 Marta Tavares, “Fencing Out the Neighbors: Legal Implications of the U.S.-Mexico 
Border Security Fence,” Human Rights Brief 14, no. 3 (2007): 33. 
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waiving of United States environmental laws, little attention was given to international 

boundary, water, and environmental agreements between the United States and 

Mexico.119  

 
DHS vs. environmental regulation   

While developing additional layers of border security is a priority for our 
nation, it should not impede our ability to also continue to be good 
environmental stewards.  
         Sen. Joseph I. Lieberman120 
 

 The Immigration and Naturalization Service (INS) instituted a policy to deter 

illegal immigration at strategic points along the US-Mexico border in 1994.  By 

increasing the number of border patrol agents and building physical barriers, it was 

thought that securing the usual routes of entry the illegal immigrants would be forced to 

areas more difficult to travel across.  The increased activity in remote areas has led to 

environmental degradation of federally managed lands with trash, human waste, abandon 

vehicles, wildfires, and new foot paths.  While the fence may mitigate some of the 

damage, there is fear that the unique ecosystems of the border region will have been 

irreversibly damaged.  Former Secretary of Homeland Security, Michael Chertoff, 

waived compliance with environmental laws on five occasions.121    

                                                
119 Stephen P. Mumme and Oscar Ibáñez, “U.S.-Mexico Environmental Treaty 
Impediments to Tactical Security Infrastructure Along the International Boundary,” 
Natural Resources Journal 49, no. 3&4 (Summer-Fall 2009): 801. 
120 Jennifer Echemendia, “Waiving Environmental Concerns Along the Border: Fence 
Construction and the Waiver Authority of the Real ID Act,” Pittsburgh Journal of 
Environmental & Public Health Law 3 (2009): 81. 
121 Ibid., 81-82. 
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  The REAL ID Act of 2005 had its origins in the anti-immigration sentiment 

following 9/11.  It called for the implementation of a national ID card system and the 

strengthening of border security.  The act was first introduced as part of the Intelligence 

Reform and Terrorism Prevention Act of 2004, but was dropped from the bill due to 

opposition in the Senate.  It was eventually passed in 2005 as a rider to the Emergency 

Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami 

Relief.  It is Section 102(c) that deserves attention.122 

 Original waiver power was given to the United States Attorney General by means 

of Section 102(c) of the Illegal Immigration Reform and Immigration Responsibility Act 

of 1996 (IIRIRA).123  The waiver was only for the National Environmental Protection Act 

(NEPA) and the Endangered Species Act (ESA) in the building of barriers along the 

border with Mexico.  The INS never invoked the waiver authority and complied with 

both NEPA and the ESA.124  Following passage of the law and administration statements 

not to invoke waivers, concern faded except in California.  The California Coastal 

Commission (CCC) opposed construction of a set of three-tiered fences.  It was alarmed 

by the proposed filling in of a deep canyon close to the ocean with over 2 million cubic 

yards of dirt in order that the triple-fence could be extended across the gulch.  The 

                                                
122 Jamie Neilson, “Locking Down Our Borders: Hoe Anti-Immigration Sentiment Led to 
Unconstitutional Legislation and the Erosion of Fundamental Principles of American 
Government,” Journal of Law and Policy 18, no. 1 (2009): 459-460. 
123 The bill was attached to the Omnibus Consolidated Appropriations bill for fiscal year 
1997 (Pub. L.104-108).  According to Dinah Bear, in “Border Wall: Broadest Waiver of 
Law in American History” (www.ciel.org/Publications/BorderWall_8Feb09.pdf), both 
Attorney General Janet Reno and Secretary of Interior Bruce Babbitt saw the bill as 
unnecessary and opposed it.  
124 Echemendia, “Waving Environmental Concerns,” 84. 
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Commission’s approval was necessary to obtain Clean Water Act permits.  The project 

ground to a halt.  Irritated by the delay, Rep. Duncan Hunter (Calif.), then Chairman of 

the House Armed Services Committee, began working for a broader waiver of the law.125  

Section 102(c) of the REAL ID Act was to amend Section 102(c) of the IIRIRA of 1996.  

The provision was added by Rep. Jim Sensenbrenner (Wisc.) to the Emergency 

Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami 

Relief. 

 
Legality of Waivers—REAL ID Act of 2005 

 After 9/11, the reinforced fence was to be not less than 700 miles in length along 

the border.  It was with the creation of the Department of Homeland Security and the 

enacting of the REAL ID Act of 2005 and the Secure Fence Act of 2006 that concern 

about the waiver provisions heightened.  The authority was transferred from the United 

States Attorney General to the Secretary of Homeland Security.  And under the 

provisions of Section 102, the Secretary has the sole discretion to waive all laws s/he 

determines necessary for the construction of the border fence.126  In addition, the REAL 

ID Act narrows judicial review of the Secretary’s discretionary decisions to those 

alleging a violation of the Constitution of the United States.127  At the same time, the 

statute of limitations to bring a challenge is lessened from six years under the 

                                                
125 Bear, “Border Wall,” 3 
126 Neilson, 462-463. 
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Administrative Procedures Act to only 60 days.128  The REAL ID Act grants exclusive 

jurisdiction to the federal district courts with appeal going directly to the Supreme 

Court.129  The only limitation on the use of waivers is that it has to be related to the 

prompt erection of barriers along the border.  Unless there is an exercise of waiver 

authority the Department of Homeland Security must comply with all relevant legal 

requirements.130   

 The use of waivers was to be contested.131  In each of the cases involving the 

construction of the border fence and the invoking of waivers, the courts found the 

waivers to be constitutional.  A prime example is Defenders of Wildlife v. Chertoff.  With 

the building of the border fence, roads, and drainage structures in the San Pedro Riparian 

National Conservation Area (SPRNCA)132 in Arizona in 2007, the Defenders of Wildlife 

and the Sierra Club challenged the legal adequacy of the Bureau of Land Management’s 

(BLM) environmental analysis.133  When it appeared the plaintiffs would succeed on 

merit and a temporary restraining order was issued, Secretary Chertoff invoked Section 
                                                
128 Deena Mueller, “Immigration Reform’s Unintended Consequence: Providing Greater 
Justification for Border Patrol to Waive Environmental Compliance at the U.S.-Mexico 
Border,” William and Mary Environmental Law and Policy Review 37, no. 3 (Spring 
2013): 798. 
129 Kate R. Bowers, “Saying What the Law Isn’t: Legislative Delegations of Waiver 
Authority in Environmental Laws,” Harvard Environmental Law Review 34, no. 1 
(2010): 271 
130 Echemendia, “Waving Environmental Concerns,” 85. 
131 Winter v. Natural Resources Defense Council, Inc. (2008); Save Our Heritage Org. v. 
Gonzales (2008); County of El Paso v. Chertoff (2008); Defenders of Wildlife v. Chertoff 
(2007); Sierra Club v. Ashcroft (2005).    
132 In 1995, the American Bird Conservancy recognized the San Pedro as its first 
“globally important bird area” in the United States, dubbing it the “longest and best 
example of riparian woodland” remaining in the Southwest (http://az.audubon.org/san-
pedro-river).  
133 Defenders of Wildlife v. Chertoff. 
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102 of the REAL ID Act.  Thus the restraining order was vacated and the Defenders of 

Wildlife and the Sierra Club amended the complaint to challenge the constitutionality of 

Section 102.  It was their contention that the waiver provision violated the Constitution’s 

separation of powers principle by delegating legislative power to a politically appointed 

executive branch official.  The District Court eventually upheld the constitutionality of 

Section 102.134  The Defenders of Wildlife and the Sierra Club filed a petition to the 

Supreme Court for a writ of certiorari.135  Their petition was supported by three amici 

curiae briefs, one of which was filed on behalf of 14 members of the U.S. House of 

Representatives, including the chairpersons of the Committee on Homeland Security, 

Energy and Commerce, Transportation and Infrastructure, Education and Labor, Rules, 

Veteran Affairs, and the Intelligence Committee.136  The Supreme Court denied the 

petition without comment.  Taking the body of cases as a whole, little room is left to 

challenge waivers.     

 
Immigration Reform & Secure Fence Act of 2006 

 Comprehensive immigration reform and the Secure Fence Act of 2006 were 

intertwined.  In May of 2006, President George W. Bush spoke to the nation on the issue 

of comprehensive immigration reform.  Objectives included “ . . . increased border 

security and enforcement of immigration laws within the interior of the United States, as 

well as a major overhaul of the temporary worker visas, expansion of permanent legal 
                                                
134 Rachel R. Jones, “Risky Business: Barriers to Rationality in Congress,” Ecology Law 
Quarterly 36, no. 2 (2009): 477-479. 
135 An order by an appellate court to a lower court to send up the record of a case that it 
might review it. 
136 Bear, “Border Wall,” 9. 
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immigration, and revisions to the process of determining whether foreign workers were 

needed.”137  Three major comprehensive immigration reform bills were entered into the 

hopper during the 109th Congresses: 

• Border Protection, Antiterrorism, and Illegal Immigration Control Act of 2005 

(H.R. 4437, passed by the House in the 109th Congress).138 

• Comprehensive Immigration Reform Act of 2006 (S. 2611, passed by the Senate 

in the 109th Congress).139 

• Comprehensive Immigration Reform (S. 1639, considered by the Senate in the 

110th Congress).140 

All the bills addressed border security and called for increased resources, personnel, 

infrastructure, and technology.141 

 
Border Security 

 Important to the discussion are the bills from the 109th Congress.  H.R. 4437 

would have required the Secretary of Homeland Security to submit a National Strategy 

for Border Security encompassing:   

• A comprehensive plan for securing the border, including a surveillance plan and a 

timeline for implementation.   

                                                
137 Ruth Ellen Wasem, Brief History of Comprehensive Immigration Reform Efforts in the 
109th and 110th Congress to Inform Policy Discussion in the 113th Congress  (Washington 
DC: Congressional Research Service, 27 February 2013): 1.  R42980.  
138 Introduced by Rep. F. James Sensenbrenner, Jr.  Co-sponsors: 35.  
139 Introduced by Sen. Arlen Specter.  Co-sponsors:  Senators Kennedy, McCain, 
Brownback, Graham, Hagel, and Martinez. 
140 Introduced by Sen. Edward Kennedy.  Co-sponsor: Sen. Arlen Specter.  
141 Wasem, Brief History, 1 & 11.  
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• Broadening the role of state and local governments in immigration enforcement.   

• DHS designing and carrying out within one year of the bill’s enactment a border 

security exercise, which would include officials from federal, state, local, tribal, 

and international governments.142   

As did H.R. 4437, S. 2611 would have required a National Strategy for Border Security.  

In addition, it would have added personnel, surveillance, and infrastructure resources at 

and between Ports of Entry (POE), and would have called for DHS to work with the 

Department of Defense (DOD) to formulate a plan for increasing the availability and use 

of military surveillance equipment at the border.  It differed from H.R. 4437 by placing 

greater emphasis on technology and by broadening DHS authority to operate on public 

lands.  It also sought to “expand U.S.-Mexican and multilateral cooperation on border 

security, including by requiring DHS to consult with Mexico on border infrastructure 

construction; . . . ”143  With the House and Senate not coming to agreement on 

immigration reform, Rep. Peter King (N.Y.) introduced the Secure Fence Act of 2006 

into the hopper.     

 
Secure Fence Act of 2006 

This bill will help protect the American people.  This bill will make our 
borders more secure.  It is an important step toward immigration 
reform.144 
 
Today, President Bush Signed The Secure Fence Act—An Important Step 
Forward In Our Nation’s Efforts To Control Our Borders and Reform Our 
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144 President George W. Bush upon signing the Secure Fence Act of 2006, 26 October 
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Immigration System.  Earlier this year, the President laid out a strategy for 
comprehensive immigration reform.  The Secure Fence Act is one part of 
this reform, and the President will work with Congress to finish the job 
and pass the remaining elements of this strategy.145    
 

 The Secure Fence Act of 2006 is a simple three-page document of five sections, 

which belies its impact.   It calls for:  

• Achieving operational control146 of the border not later than 18 months after the 

date of enactment of the Act. 

• Construction of fencing and security improvements in border area from Pacific 

Ocean to Gulf of Mexico.  

• A Northern Border Study on the feasibility of a state of-the-art infrastructure 

security system along the northern international land and maritime border of the 

United States.  

• An evaluation and report relating to Customs and Border Protection authority to 

stop certain fleeing vehicles.   

The fence and immigration reform are still works in progress and still controversial.    

 
DHS and Relations with Native Nations 

 Spatial boundaries, recognized by indigenous peoples prior to the coming of 

Europeans, were more fluid, changeable, and porous than they are today.  The boundaries 

created by Europeans took little notice of the organization or concept of space, and 

tended to be rigid, impervious, and essentially permanent.  About 24 Indigenous nations 
                                                
145 White House press release, 26 October 2006. 
146 Operational control is defined as the prevention of all unlawful entries into the United 
States, including entries by terrorists, other unlawful aliens, instruments of terrorism, 
narcotics, and other contraband.  
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straddle, share, or approach the U.S.-Mexico border. 147  As pointed out by Starks et al., 

in 1848, the primary challenge facing the United States and Mexican governments was 

human movement from north to south, in particular, Comanches and Apaches raiding into 

Mexico.  Today, the emphasis is on stopping the movement from south to north due to 

undocumented migrants and the illegal drug trade.148 

In the words of the United States Supreme Court, Indian tribes “predate” 
the United States.  We are older than the international boundary with 
Mexico and had no role in creating the border.  But our land is now cut in 
half, with O’odham communities, sacred sites, salt pilgrimage routes, and 
families divided.  We did not cross the 75 miles of border within the 
reservation lands.  The border crossed us. . . . Nor did DHS consult with 
the Nation before issuing the waiver.  In doing so, the DHS undermined 
our partnership and the Nation’s resolution supporting vehicle barriers, 
which expressly required federal officers to “perform cultural resource 
clearance and fully comply with the National Environmental Policy Act.” 
(Tohono O’odham Legislative Council Resolution No. 04-095.)  Has the 
Nation’s sovereign power to make laws also been waived?149 
 

 The Tohono O’odham Nation illustrates the problems of the border faced by 

Indigenous peoples.  The nation has been adversely affected by the border fence pushing 

the illegal crossers further east from California.  Post-9/11 border security has divided 

families, cut trade routes, hindered cultural activities, and with the vast number of 

undocumented migrates crossing the Nation, vast amounts of waste have been left on the 
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Center for Studies in Public Policy, 2011),19-20. 
148 Ibid., 39 
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lands150.  The 75-mile border is the longest shared international border of any Native 

nation in the United States.  At its peak, 1500 undocumented migrants crossed it daily.151  

Voicing his frustration, Chairman Ned Norris, Jr. was quoted as saying:  

The Tohono O’odham Nation is just as concerned about security of the 
United States as any . . . American citizen is. . . . [But] We have members 
of our Nation that traverse back and forth regularly, some on a daily basis.  
Our members in Mexico are entitled to services our Nation has to offer. . . 
. We didn’t ask for this fence.  We didn’t ask for the border.  We weren’t 
asked . . . our opinion . . . when the border was put there.”152  
 

 Where the Native nations along the U.S.-Canada border were given the rights via 

the 1795 Jay Treaty (the Treaty of Amity, Commerce and Navigation) to “freely pass 

from one territory to another, to navigate all lakes, rivers, and water, and to freely carry 

on trade with one another,” these rights were not given later to the Native nations along 

the U.S.-Mexico border.153  Without such a treaty, the Native nations had to obtain other 

means to cross the border legally.  The Kickapoo were able to obtain a treaty, the 

Kumeyaay negotiated a pass/repass system, and the Pascua Yaqui adopted the U.S. 

government’s Enhanced Tribal Card.154 

 The lack of ability to cross the border freely and the pushing of illegal border 

crossers to the rural areas have caused great concern amongst the Native nations.  The 

Tohono O’odham Nation stretches along 75 miles of the U.S.-Mexico border, and has 

                                                
150 See High Country News, “One Nation, Under Fire,” 19 February 2007, accessed at: 
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become an area burdened with illegal immigrants, drug smuggling, deaths, and 

environmental degradation.  In a 2008 Arizona Daily Star article tribal chairman Ned 

Norris Jr. allowed that DHS Secretary Michael Chertoff declined to meet with him 

despite five formal requests.  And, on a trip that included Sasabe and Lukeville, the 

Secretary omitted the Tohono O’odham Nation, despite it being between the two border 

towns.  Also at issue was the learning about the waivers of environmental regulations 

through the media, while a letter came later.  Norris was not opposed to vehicle barriers 

and virtual fence towers, but he did oppose pedestrian fences.  1,500 tribal members 

reside in Mexico and travel back and forth regularly, some daily.155  The purposes for the 

crossings could include work, trade, visiting family and friends, or for religious 

ceremonies. 

 The “funneling” of illegal border-crossing activity to the reservation has created 

an undue burden on the Tohono O’odham.  The desert temperatures caused death 

amongst the crossers, and homes have been broken into in search of food, water, and 

money.  The trash left behind is also cause for concern.  Some tribal members have been 

recruited into becoming smugglers, and many complain of conflicts with the Border 

Patrol, while tribal leaders complain that DHS rarely consults with them and of not being 

reimbursed for expenditures due to border problems.  In the opinion of the Tohono 

O’odham the “government-to-government” relationship is being ignored.156   

                                                
155 Brady McCombs, “O’odham chair angry that feds won’t discuss illegal immigration’s 
effect on the reservation,” Arizona Daily Star, 22 June 2008. 
156 Sara Singleton, ’Not our Borders’: Indigenous people and the struggle to maintain 
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(Bellingham : Border Policy Research Institute, January 2009): 6.  See also: Indian 



 73 

. . . Mexico and the U.S. have comparatively nonexistent dependence on 
rural communities to reduce drug cartel infiltration.  The indigenous 
Tohono O’odham have been especially vulnerable to national security 
measures, suffering in Mexico from the lack of shared jurisdiction 
between the Tohono O’odham and the Mexican military and in the U.S., 
where shared jurisdiction technically exists, from the CBP’s lack of regard 
for Tohono O’odham sovereign land rights. . . . [The] contradictory 
Mexican and U.S. motivations undermine CONANP and US FWS efforts 
to include the Tohono O’odham in collaborative conservation 
management and restoration of the Sonoran Desert Ecosystem.157   
    

The lack of consultation with Indigenous peoples is not new.  In 1994, a memorandum 

was issued over President Clinton’s signature reminding the heads of executive 

departments and agencies of the “unique legal relationship with Native American tribal 

governments as set forth in the Constitution of the United States, treaties, statutes, and 

court decisions.”158  It was followed by Executive Order 13084, outlining consultation 

and coordination with Indian tribal governments.  In 2000, Executive Order 13175 

strengthened the previous order to “ensure that all executive departments and agencies 

consult with Indian tribes and respect tribal sovereignty as they develop policy on issues 

that impact Indian communities.”159   

 Again in 2009, another presidential memorandum was released regarding 

consultation and coordination with Indian tribal governments.  Citing “[h]istory has 
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shown that failure to include the voices of tribal officials in formulating policy affecting 

their communities has all too often led to undesirable and, at times, devastating and tragic 

results,”160 President Obama directed “each agency head to submit to the Director of the 

Office of Management and Budget (OMB), within 90 days after the date of this 

memorandum, a detailed plan of actions the agency will take to implement the policies 

and directives of Executive Order 13175.”161  On March 1, 2010, DHS Secretary Janet 

Napolitano unveiled the department’s initiative, from which was developed the “Tribal 

Consultation Policy” and the “Tribal Resource Guide.”  In the meantime, the building of 

the fence continued.162   

 
Discussion  

 As Dinah Bear wrote, “Senator Patrick Leahy, Chairman of the Senate Judiciary 

Committee, summed it up best when he stated at the beginning of the new Congressional 

session that: ‘. . . I believe we would be wise to reconsider the effectiveness and cost of a 

wall along our southern border, which has adversely affected the fragile environment and 

cross-border culture of an entire region.  Such a wall stands as a symbol of fear and 

intolerance.  This is not what America is about and we can do better.’”163 
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Concern 3: U.S.-Mexico Environmental Treaties, Conventions, and Agreements 

The rapid construction of security infrastructure along the U.S.-Mexico 
border has proceeded as a unilateral initiative of the U.S. government 
under the authority of the 2005 REAL ID Act and the 2006 Secure Fence 
Act. . . . [O]pposition has been particularly energized in the Lower Rio 
Grande Valley where fencing and other obstructions threaten to isolate 
many residents in what is virtually a no man’s land between the fence and 
river that forms the international boundary. . . . However, little attention 
has been given to the potentially complicating effects of the international 
boundary, water, and environmental agreements to which the two nations 
are party should Mexico choose to press its rights at the level of 
international law. . . . As international treaties and protocols, these 
agreements enjoy a legal standing that may supersede the authority of 
most domestic legislation.164  
 

 Evidence of human impact on the U.S.-Mexico borderlands can be found in 

archaeological evidence of prehistoric animal extinction, crop domestication, and 

irrigation development in southern Arizona dating back about 10,000 years.  It has 

continued with the Spanish entradas and the American “Manifest Destiny” and with 

various federal acts, including the Homestead and Desert Land Act, which gave settlers 

land in turn for their converting it to farmland, irrigated land, or rangeland.  Similarly, 

following the Mexican Revolution, large irrigation districts were constructed in the 

northern states; major rivers were dammed and groundwater tapped.  Concern by Mexico 

over increasing development of water resources on the United States portions of the two 

major rivers led to the Colorado River Compact (1922) and the Rio Grande Compact 

(1939).  Thus flows of the Colorado were ensured below Yuma, Arizona and the waters 

of the Rio Grande were divided below El Paso, Texas.  Economic development, 
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international structures, and public policy have played, and continue to play, important 

roles in transforming the U.S.-Mexico border environment.165  

 
Environmental Conventions and Treaties 

 Before addressing the two major agreements (La Paz Agreement and the North 

American Free Trade Agreement [NAFTA]), a brief review of earlier conventions and 

treaties is called for. 

 
1936 Migratory Bird Convention 

 At the end of the 19th century, large numbers of migratory birds were being 

destroyed for food, recreation, and for women’s hats.  The Migratory Bird Treaty Act of 

1918 implemented the 1916 Convention between the United States and Great Britain 

(signing for Canada).  Subsequent amendments were made to include conventions with 

Mexico in 1936, Japan in 1974, and the Soviet Union in 1978.166  

 The Convention for the Protection of Migratory Birds and Game Mammals (1936 

Migratory Bird Convention) focuses on birds crossing the international border.  Its 

application to border security infrastructure is primarily due to the potential adverse 

effects the infrastructure would have on wetlands and water bodies in the international 

                                                
165 Diane M. Liverman, Robert G. Varady, Octavio Chávez, and Roberto Sánchez, 
“Environmental Issues Along the United States-Mexico Border: Drivers of Change and 
Responses of Citizens and Institutions,” Annual Review of Energy and the Environment 
24 (1999): 617-619.  For information on Mexican environmental history, see C. Boyer, A 
Land Between Waters: Environmental Histories of Modern Mexico, Tucson: University 
of Arizona Press, 2012. 
166 United States Fish & Wildlife Service, “Digest of Federal Resource Laws of Interest 
to the U.S. Fish and Wildlife Service,” Migratory Bird Treaty Act of 1918, 
http://www.fws.gov/laws/lawsdigest/migtrea.html (accessed 6 January 2012).  
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reach of boundary rivers.  It appears to at least reinforce indirectly a binational obligation 

to protect and preserve riparian habitats that sustain migratory birds crossing the border.  

As such, it strengthens other agreements, including the 1944 Water Treaty.  The 

Migratory Bird Convention was one of the laws the Department of Homeland Security 

waived in 2008 to construct the border fence in the San Diego area.167   

 
1940 Western Hemisphere Convention 

 The Convention on Nature Protection and Wildlife Preservation in the Western 

Hemisphere (1940 Western Hemisphere Convention) was created during World War II 

under the auspices of what is now the Organization of American States (OAS).  The 

Convention was one of the first treaties to protect wildlife by protecting habitats as well 

as animals, but is overlooked as a tool in dealing with contemporary environmental 

problems such as preservation of biodiversity, nature conservation, and sustainable 

development.168  

 The Convention applies to border infrastructure in that Article IV requires the 

contracting governments to “maintain the strict wilderness reserves inviolate, as far as 

practicable, except for duly authorized scientific investigations or government inspection, 

or such uses as are consistent with the purposes for which the area was established.”169 

                                                
167 Mumme and Ibáñez, “Environmental Treaty Impediments,” 814. 
168 Kathleen Rogers and Dr. James A. Moore, “Revitalizing the Convention on Nature 
and Wild Life Preservation in the Western Hemisphere: Might Awakening a Visionary 
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169 Convention on Nature Protection and Wildlife Preservation in the Western 
Hemisphere, 12 October 1940, 56 Stat. 1354, 161 U.N.T.S. 193, art. IV. Strict wilderness 
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 Numerous federally protected wildlife refuges and parks lie on both sides of the 

border and many would qualify for protection under the Convention.  Within the United 

States, included would be the Otay Wilderness Area in California, the Buenos Aires and 

Cabeza Prieta National Wildlife Refuges and Organ Pipe National Monument in Arizona, 

and the Lower Rio Grande Valley National Wildlife Reserve in Texas.  All have 

experienced varying degrees of damage due to border activities.   

 Mumme and Ibáñez summarize the Convention thusly: “[T]he 1940 Western 

Hemisphere Convention, clearly enjoins its signatories to cooperate in preserving 

wilderness and protected areas in the border area.  Any unilateral measures adversely 

affecting these protected areas would appear to require some form of bi-national 

consultation and a formal justification consistent with the terms of the Convention.”170    

The United States Senate ratified the Convention on 28 April 1941.   

 
International Boundary and Water Commission (IBWC)171 

 The International Boundary and Water Commission is an amalgamation of 

numerous treaties and conventions, beginning with the 1848 Treaty of Guadalupe 

Hidalgo and the Gadsden Treaty of 1853 and including the 1944 Water Treaty and the 

1970 Boundary Treaty.  The United States and Mexico established the International 

                                                                                                                                            
reserves are defined in Article I.4 as “[a] region under public control characterized by 
primitive conditions of flora, fauna, transportation and habitation wherein there is no 
provision for the passage of motorized transportation and all commercial development 
are excluded.” 
170 Mumme and Ibáñez, “Environmental Treaty Impediments,” 816. 
171 Taken in large part from “History of the International Boundary and Water 
Commission,” http://www.ibwc.state.gove/About_Us/history.html (accessed 25 August 
2013.  
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Boundary Commission (IBC) in 1889 as a temporary organization to implement the rules 

adopted by the Convention of 1884.  It is considered the predecessor to the present-day 

International Boundary and Water Commission.   

 Studies generated by the IBC lead to the first water distribution treaty, the 

Convention of March 1, 1906, which allocated the waters of the Rio Grande from El Paso 

to Fort Quitman, Texas.  The second water distribution treaty, the 1944 Water Treaty, 

addressed utilization of waters of the Colorado River and the Rio Grande from Fort 

Quitman to the Gulf of Mexico.  The treaty expanded the duties and responsibilities and 

renamed it the International Boundary and Water Commission.  As part of the 

responsibilities, the treaty stipulates the order of priorities for the use of the waters.  

Conservation is not a high priority.  Yet, considerable investment has been made 

employing the waters of the Colorado and the Rio Grande in developing natural reserves, 

wetlands, and conservation areas that are sustained entirely or partially by the rivers and 

are vital for the maintenance of migratory wildlife inhabiting or transiting riparian zones. 

The 1944 Water Treaty might apply when the border security infrastructure adversely 

affects the viability of transboundary wildlife and riparian habitat where access to river 

water is concerned.172     

 The 1970 Boundary Treaty “resolved all pending boundary differences and 

provided for maintaining the Rio Grande and the Colorado River as the international 

border.  The Rio Grande was established as the boundary throughout its 1,255-mile 
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limitrophe173 section . . . [and] to minimize changes in the channel, and to resolve 

problems of sovereignty that might arise due to future changes in the channel of the Rio 

Grande.”174  Article IV “restricts the parties from unilaterally developing, without 

consent, any works that would impede the drainage of water to the rivers or otherwise 

alter the location of the boundary that follows the center of the rivers.”175  In 2007, with 

the construction of barriers by the DHS along the lower Rio Grande, the United States 

section of the IBWC sent a note to DHS reminding it of the treaty obligations.  A 

compromise was agreed to to incorporate some of the barriers into the planned 

improvements of the Rio Grande levee system.  However, Mexico was not consulted 

directly as to the barrier designs.176 And there is no effective mechanism for managing 

jointly the binational watershed in the interest of long-term, sustainable use of the 

waters.177    

 
Agreements 

 
 Roberto Sánchez-Rodriguez and Stephen Mumme are of the opinion that three 

agencies form the bilateral framework for addressing the environmental challenges of the 

U.S.-Mexico border.  First is the International Boundary and Water Commission 

(IBWC), discussed above; second, the 1983 agreement on cooperation for the protection 

and improvement of the environment in the border area, commonly referred to as the La 
                                                
173 From French—neighboring.  
174 IBWC, “History.”  
175 Mumme and Ibáñez, “Environmental Treaty Impediments,” 808.  
176 Ibid., 810. 
177 Roberto Sánchez-Rodríguez and Stephen Mumme, Environmental Protection and 
Natural Resources, USMEX WP 10-01, (San Diego, CA: Center for U.S.-Mexican 
Studies, 2010): 4.  
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Paz Agreement; and third, the combination of the Border Environment Cooperation 

Commission (BECC) and the North American Development Bank (NADB), which stem 

from a side agreement to the North American Free Trade Agreement (NAFTA).  Of 

lesser impact are the Border Health Commission (BHC) and the Commission for 

Environmental Cooperation (CEC).178 

 
The La Paz Agreement 

. . . [It is] an agreement that spawned a number of subsidiary agreements 
and that today provides the diplomatic umbrella for various initiatives that 
are vital for environmental protection in the border area. . . . It also serves 
as a valuable object lesson concerning the design elements of international 
environmental framework agreements that may be conducive to 
strengthening international cooperation for environmental protection in 
similar international contexts.179 

  

 The La Paz Agreement180 is often touted as “the most important environmental 

agreement between the United States and Mexico.”181  The agreement calls for the two 

countries to cooperate in the field of environmental protection on the basis of equality, 

reciprocity and mutual benefit.  Originally, six groups were created to address 

                                                
178 Sánchez-Rodríguez and Mumme, Environmental Protection, 14-15. 
179 Stephen P. Mumme and Kimberly Collins, “The La Paz Agreement 30 Years On,” 
Journal of Environment & Development (7 May 2014), 
http://jed.sagepub.com/content/early/2014/05/07/1070496514528801.  
180 The La Paz Agreement is an executive agreement, which is a compact between the 
United States and a foreign government that is less formal that a treaty and is not subject 
to the constitutional requirement for ratification by the U.S. Senate.  Encyclopaedia 
Britannica.  http://www.britannica.com/EBchecked/topic/197901/executive-agreement 
181 “La Paz Agreement,” in The Oxford Encyclopedia of Latinos and Latinas in the 
United States, ed. Suzanne Oboler and Deena J González, (Oxford Digital Reference 
Collection, 2005), http://www.oxfordreference.com.  
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environmental concerns.182  Later, officials from the United States and Mexican border 

states were added, in addition to representatives from U.S. tribal governments.  

Gradually, local governments, the private sector, nongovernment organizations (NGOs), 

and academics have been included in the working groups.  In time, three new working 

groups were created—natural resources, environmental health, and information 

resources.183  Yet, funding has been a problem with each party having to bear the cost of 

participation, unless otherwise agreed.184   

 
A foundation for future initiatives  

 The La Paz Agreement has served as a diplomatic platform for formulating 

further agreements and as a framework for creating cooperative binational environmental 

programs for the border region.185  President William Clinton approved the North 

Atlantic Free Trade Agreement contingent on side agreements in regard to labor and the 

environment.  Four distinct environmental initiatives emerged: 

• The establishment of parallel domestic border environment advisory bodies at the 

national level; 

• The creation of a trinational environmental side agreement [North American 

Agreement on Environmental Cooperation]; 

• The establishment of a new set of linked institutions for developing and funding 

environment projects on the U.S.-Mexico border:  the Border Environment 
                                                
182 The six groups are: air, water, hazardous and solid waste, contingency planning, 
emergency response, pollution prevention, cooperative enforcement, and compliance. 
183 “The La Paz Agreement.”  http://www.oxfordreference.com. 
184 Mumme and Collins, “The La Paz Agreement,” 3. 
185 Ibid., 3. 



 83 

Cooperative Commission (BECC) and the North American Development Bank 

(NADB); 

• And an invigoration of the La Paz Agreement.186 

More federal funds came to border environmental projects.  But retrenchment developed 

in 2000 with the election of conservative governments.  The Border 2012 moved towards 

decentralization and reduction in federal support.187  Additionally, U.S. administrative 

tensions between the Environmental Protection Agency (EPA) and the Department of the 

Interior (DOI) led to the dropping of natural resource concerns from the border 

program.188  It has left Mexico’s Secretariat of Environment and Natural Resources 

(SEMARAT) without an equivalent counterpart.189 

 
North Atlantic Free Trade Agreement (NAFTA) 

 The North American Free Trade Agreement (NAFTA) came into force on January 

1, 1994.  It created the world’s largest free trade area, linking 450 million people, and 

producing $17 trillion worth of goods and services.190  Its origins were marked with 

controversy.  During the 1992 presidential campaign, Clinton gave support to the 

agreement, but expressed concern about environmental protection, labor relations, and 

safeguarding against import surges.  He sought to have the environmental and side 
                                                
186 Ibid., 4. 
187 The nine border-wide binational workgroup model was replaced by a system of 
border-wide policy forums, a more limited number of border-wide work groups, four 
regional work groups, and local, issue-specific task forces. 
188 Mumme and Collins, “The La Paz Agreement,” 3-6. 
189 Discussed further in Chapter III.  
190 Office of the United States Trade Representative, “North American Free Trade 
Agreement (NAFTA).”  http://www.ustr.gov/trade-agreements/free-trade-
agreements/north-american-free-trade-agreement-nafta. (accessed 1 June 2014).   
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agreements contain language requiring each country to enforce its own environmental 

and worker standards.  Negotiations on the agreements began after President Clinton took 

office.191      

 The roots of the NAFTA environmental regime lie in the two environmental side 

agreements: the North American Agreement on Environmental Cooperation (NAAEC), 

to which the three countries belong, and the U.S. – Mexico agreement creating the Border 

Environment Cooperation Commission (BECC) and the North American Development 

Bank (NADB).  John Knox is of the opinion that “[as] an effort to tackle transboundary 

environmental harm, the NAFTA regime has had mixed results. . . . The regime has had 

its greatest success as a regional effort to promote sustainable development.  It has 

contributed to stronger environmental protections, especially in Mexico.  Even in this 

light, however, its achievements appear minor when compared to the scale of the 

problems it faces.”192   

 
North American Agreement on Environmental Cooperation (NAAEC) 

 The principal objection to NAFTA was the concern that liberalized trade would 

give rise to pollution havens in Mexico, with possible pollution spillovers along the U.S.-

Mexico border.  At first, there was an attempt to incorporate environmental provisions 

directly into NAFTA, in addition to supplemental environmental policies or programs in 

                                                
191 Steve Charnovitz, “The NAFTA Environmental Side Agreement: Implications for 
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parallel to the trade agreement.  Eventually, it was agreed to establish a trilateral 

commission, the North American Commission for Environmental Cooperation (CEC).  

The majority of the CEC’s primary work has been related to cooperative initiatives 

centered on four core programmatic themes: Conservation of Biodiversity; Law and 

Policy; Environment, Economy, and Trade; Pollutants and Health.193  However, budget 

constraints hinder the ability of the CEC to initiate a comprehensive environmental 

management scheme similar to that of the Environmental Directorate of the European 

Commission.194    

 There are two areas in which the CEC’s mandate has relevance for the border 

area.  The first lies in NAAEC Articles 13 and 14.  Article 13 gives the secretariat the 

power to undertake studies that draw attention to regionally important environmental 

issues.  Article 14 allows citizen to bring forward cases of government noncompliance of 

environmental law.  The second area relates to its work program.  The CEC has initiated 

a number of investigations in the border region.   Two specifically addressed border 

concerns.  The first, in 1998, looked at environmental stressors in the San Pedro River 

watershed.  The second, in 2012, centered on trade and recycling of spendt lead-acid 

batteries in North America.195       

                                                
193 Linda J. Allen, “The North American Agreement on Environmental Cooperation: Has 
It Fulfilled Its Promises and Potential? An Empirical Study of Policy,” Colorado Journal 
of International Environmental Law and Policy 23 (2012): 126-129. 
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 Yet, when it comes to matters of border security, the DHS’s waiver authority 

renders the citizen-initiated investigative functions nil.  Other provisions of the NAAEC 

might be relevant.  For example, CEC’s responsibility to promote the conservation of 

transboundary species, as put forth in the program for North American Biodiversity, 

reinforces the cooperative programs of the Trilateral Commission, an international 

initiative of the wildlife protection agencies of the three countries.  As such, it would 

parallel, in part, the Western Hemisphere Convention.196  

 Linda Allen characterizes the CEC as being “most effective in facilitating 

cooperation between the three NAFTA countries, somewhat less effective in improving 

the enforcement of environmental laws through the citizen submission process, 

minimally effective in undertaking independent reporting of environmental issues of 

regional significance, and not effective in integrating trade and environment in support of 

the goals of NAFTA.”197    

 
Border Environment Cooperation Commission (BECC) 
North American Development Bank (NADB) 
 
 The BECC and the NADB have their origins in the North American Free Trade 

Agreement.  The BECC’s mission is to “preserve, protect and enhance human health and 

the environment of the U.S.-Mexico border region, by strengthening cooperation among 

interested parties and supporting sustainable projects through a transparent binational 

process in close coordination with NADB, federal, state and local agencies, the private 
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sector, and the general public.”198  It focuses on the technical, environmental, and social 

aspects of project development, while NADB concentrates on project financing and 

oversight for project implementation.  Both offer technical assistance to support the 

development ad long-term sustainability of these projects.199 

 Since 1994, the authority, jurisdiction, and procedures of the BECC have been 

altered substantially.  In 2001, the functions and jurisdictions of the BECC and the 

NADB were broadened to allow for support of environmental projects beyond water 

provision and wastewater treatment and extending the reach of the agencies to 300 km. 

(186.41 mi.) south of the international border.  The two boards were merged in 2004, 

eliminating the BECC’s international advisory council, and placing the two agencies 

more directly under the oversight of the financial ministries.  NGO participation in the 

BECC’s policy making became sharply restricted.  In addition, the NADB was now able 

to make to offer dedicated grants from its own funds as well as from the EPA’s funds.  

As such, the NADB was placed at the front in environmental infrastructure financing, 

thereby reversing the roles originally designed for the two agencies.  At the same time, 

jurisdictional expansion allows for the NADB to support a wider range of projects, 

including small grants up to USD 500,000.  Such subsidies are critical to project 

development in poor communities on either side of the border.  NADB financing is the 
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core of NAFTA-based environmental initiatives along the border.  Yet, the NADB is not 

immune to the weakening of government commitment.200 

 
Discussion 

 Binational cooperation on conservation and biodiversity needs to be revitalized.  

Such cooperation is addressed in the 1940 Western Hemisphere Convention and in the  

1983 La Paz Agreement.  The State of the Border Report is succinct in stating: “The 

downsides of . . . [most] unilateral and in many cases federal actions can be minimized 

and mitigated through better flow of information across the border before projects are 

built.  The first step is for each jurisdiction to view itself not unilaterally but part of an 

inter-jurisdictional and in some cases international system.”201  

 
Summary 

 
 There is more than a clash of three cultures at the border.  There are issues of 

sovereignty and of differing laws.  Ignored are the government-to-government 

relationships with the Native nations.  Ignored, too, are the mechanisms that govern 

international relationships between neighbors.  And ignored are the country’s 

environmental laws, showing Congress and the government as telling its citizens “Do as I 

say, not as I do.”  The border fence has become more than a physical barrier; it is causing 

division among friends, both within this country’s borders, and outside them.  
                                                
200 Mumme and Collins, “The La Paz Agreement,” 10-11. 
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Wilson International Center for Scholars, May 2013): 133.   
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CHAPTER III. WORKING TOWARDS IMPROVED COOPERATION 

 
. . . in the United States, the legislature caucuses that represent the 

U.S.-Mexico border states and border districts are small, with only eight 
senators and ten representatives, or just under 3 percent of the U.S. House 
of Representatives.  For proponents of a modernized border, the caucus’ 
small size poses the challenge of attracting greater numbers of interior 
lawmakers to vote in favor of related legislation, when these lawmakers 
may not perceive a direct benefit for their constituencies or may have 
negative perceptions about the border.  Finally, bureaucratic inertia and 
the opposition of entrenched special interests can present obstacles to 
transforming mindsets about how the border should work.   

Yet these barriers should not inhibit a rethinking of the border or 
impede the advances in U.S.-Mexico cooperation that are today taking 
place at the border.  The border is the site for new collaborations in trade 
facilitation, security cooperation and environmental management, as well 
as in educational exchange, arts and culture, and health and philanthropy.  
Moreover, . . . the border is also a fertile terrain for productive 
collaborations among local and state non-profits, institutions, and 
governments, with these efforts resonating beneficially throughout the 
bilateral relationship.202    

 
Chapter I validates the argument that past walls have become redundant, while 

Chapter II chronicles present-day efforts to maintain security barriers at the U.S.-

Mexican border, nonetheless.  Which begs the question: What are the alternatives?  What 

policy changes should be made?  The consensus is for the United States Congress to 

enact comprehensive immigration reform, address the causes of drug abuse within the 

country, and honor our commitments, be they federal law, treaties, or agreements.  The 

following gives brief accounts of some of the proposals that address the questions.  
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Binational Cooperation 

Environmental and natural resource issues have not been priorities on the foreign 

affairs agenda of either the United States or Mexico.  Instead the focus has been on trade, 

drug trafficking, immigrations, and national security issues.  Coupled with the lack of 

interest is the underfunding and low status of the agencies charged with protecting the 

environment and natural resources.203  

 Collaboration on border region issues, as seen in the preceding chapter, can be 

divided into three groups: 

• Centralized collaboration represented by the Boundary and Water Commission 

and Comisión Internacional de Límites y Aguas (IBWC/CILA). 

• Decentralized collaboration under the auspices of the La Paz Agreement. 

• Binational institutions spawned by the North American Agreement on 

Environmental Cooperation. 

The challenge comes when one of the parties acts unilaterally against the spirit or word of 

the agreement.  Case in point is the waiving of environmental laws by the U.S. Secretary 

of Homeland Security and the La Paz Agreement.  It runs counter to past actions where 

the United States government has called for upholding the La Paz principles when actions 

in Mexico have affected its environment, but not to past actions where U.S. actions have 

affected the Mexican environment.   At the same time, numerous strategies and 
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institutions, such as dialogue, analysis, and mitigation, exist that can be employed when 

seeking constructive collaboration.  Paramount to success is improved interagency 

collaboration within each country working for the benefit of the shared environment and 

for both nations.204 

 
The Need to Strengthen and Fund Collaboration 

. . . borders can be understood as a social space defying geopolitical 
demarcations.  This space is the territory where citizens and organizations 
act on local issues by transcending the border, and even integrating it into 
their daily activities.  At this level, people’s livelihoods and collective 
actions often are at odds with national priorities, and local success is 
measured using metrics other than standards derived from notions of 
sovereignty and homeland security. . . . This particular understanding of 
the border can be grasped only if one deals with the physical realities of 
shared environments, the contiguity of problems and challenges, the 
weight of a common history, and the difficulties and opportunities 
resulting from the fluidity, the constant making and remaking, of the 
geopolitical border.205  
 

 To recap Chapter II, U.S. – Mexico collaboration came with the International 

Boundary Commission, which with the Water Treaty in 1944 became the International 

Boundary and Water Commission (IBWC).  Frustrated with the IBWC’s slow diplomatic 

process and limited success, a more informal approach was adopted in the form of the 

1978 Memorandum of Understanding between the U.S. Environmental Protection 

Agency (EPA) and the Secretariat for Environmental Improvement of Mexico.  It was to 

be followed by the La Paz Agreement of 1983, which created a stronger framework for 

cooperation.  Greater emphasis on public participation came more to the forefront during 

the fight over the impact of NAFTA on the border.  From the struggle emerged the 
                                                
204 Ibid., 281 and 285-290. 
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NAAEC, CEC, BECC, and NADB.206  The following are a few select examples of 

varying levels of binational cooperation.  

 
Border 2020 

 Border 2020 is an eight-year, binational initiative designed to “protect the 

environment and public health in the U.S.-Mexico Border region, consistent with the 

principles of sustained development.”207  It is the latest cooperative effort stemming from 

the La Paz Agreement.  Predecessors include the Integrated Environmental Plan for the 

U.S.-Mexican Border Area (IBEP), Border XXI Program, and Border 2012.208  Border 

2020 builds on Border 2012’s emphasis on a regional bottom-up approach as a basis for 

decision-making, priority setting, and project implementation addressing the 

environmental and public health problems in the region.209  

 The program has two coordinating bodies, overseen by the EPA and 

SEMARNAT:  Policy Fora and Regional Workshops.  Policy Fora provides border-wide 

technical and policy support on issues that are primarily federal and border-wide in 

scope.  The Regional Workshops prioritize and implement projects and efforts in the four 

geographic regions: California-Baja California, Arizona-Sonora, New Mexico-Texas- 

Chihuahua, and Texas-Coahuila-Nuevo León-Tamaulipas.  The Workshops oversee the 
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local task forces.210  As with Border 2012 program, the goal is to mobilize broad interest.  

Any fervor generated through the workshops and task forces will fade without the monies 

to sustain long-term commitments to the projects.  Additionally, the decentralization of 

program has brought Border 2020 criticism.  Allowing that decentralization might be 

effective in building partnerships and mobilizing public support, the relative poverty and 

resource limitations of the border region will still require federal support on both sides of 

the border.211 

 
Tribal Issues 

 The Native nations of the United States are recognized as having “sovereign 

powers” with inherent rights and powers to control water, land and associated natural 

resources and environmental protection on tribal lands.  Each tribe has is own culture, 

history, governance, and infrastructure; and as such, environmental issues and concerns 

vary from reservation to reservation.   In 1999, Border XXI opened the border initiative 

to participation by the tribes and state and local governments.  Twenty-six tribes are 

recognized by the EPA as located in the “Border Region,” and seven Baja California and 

eight Arizona Sonora Indigenous Communities are recognized by the government of 

Mexico.212 The sixth, and final, Border 2012 report on tribal issues and accomplishments 

highlighted the lack of funding for much needed projects.213  As part of its fundamental 

strategies, Border 2020 calls for recognizing that tribes have “cultural, jurisdictional, and 
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 94 

legal aspects that must be considered when coordinating and implementing 

environmental projects on tribal lands.”214  It remains to be seen if additional funding will 

be forthcoming.    

 
Good Neighbor Environmental Board 

 The Good Neighbor Environmental Board was created in 1992 by the Enterprise 

for the Americas Initiative Act.  The purpose of the Board is to “advise the President and 

the Congress on the need for implementation of environmental and infrastructure projects 

(including projects that affect agriculture, rural development, and human nutrition) within 

the states of the United States contiguous to Mexico in order to improve the quality of life 

of persons residing on the United States side of the border.”215  The board does not carry 

out self-generated border region activities, nor does it have a budget to fund such 

projects.216  Its role is to “step back as an expert, concerned observer and strategically 

analyze the big picture when it comes to the problems the border region faces as well as 

the opportunities at hand.”217  

 The current statement about the Board does not contain reference, as had previous 

annual reports, to maintaining a dialogue with counterpart Mexican environmental 

agency advisory groups and the Consejos Consultivos para el Desarrollo Sustenable 

                                                
214 Environmental Protection Agency, Border 2020, 7.  
215 Good Neighbor Environmental Board, “The Environmental, Economic and Health 
Status of Water Resources in the U.S.-Mexico Border Region,” 15th Report, EPA 130-R-
12-001 (December 2012): n.p.   
216 Ibid.  
217 Federal Advisory Committee Management and Outreach, “About Good Neighbor 
Environmental Board.” http://www.epa.gov/ocem/gneb/brd-about.htm (accessed 16 May 
2014).  See also the annual reports of the Good Neighbor Environmental Board.    
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(CCDS).  Further erosion of the Board’s effectiveness is seen in recent meetings having 

become teleconference calls.  The benefits of face-to-face meetings has been lost; 

especially in not having Washington-bound officials meet with other Board members in 

the field.   

 
Initiatives and Legislative alternatives 

 Numerous alternatives have been put forward addressing environmental issues.  

Discussed below are three such proposals – two for the United States regarding the U.S. – 

Mexico border, and the third addressing transboundary issues in North America.  Also 

discussed is the proposal for a North American Union.  

 
Borderlands Conservation and Security Act of 2007 (H.R.2593) 

. . . the geographic location of the fence raises the environmental concerns 
because of the fragility of the ecosystems involved and the potential 
number of endangered species that will be affected.  By circumventing 
environmental regulations like NEPA there is little incentive, and virtually 
no legal mechanism, to ensure that agencies consider the long-term impact 
of their proposed actions.218 
 
In 2007, Rep. Raúl M. Grijalva (Ariz.)219 entered into the congressional hopper 

the Borderlands Conservation and Security Act of 2007 (H.R.2593).  The principal 

provision called for the development of a border protection strategy that supported U.S. 

border security needs in a manner that best protects units of the National Park System, 

U.S. Forest Service (USFS), BLM land, U.S. Fish and Wildlife Service land, and other 

relevant land under the jurisdictions of the Departments of the Interior and Agriculture; 
                                                
218 Echemendia, “Waiving Environmental Concerns,” 99. 
219 Rep. Grijalva is a member of the House Committee on Natural resources and Ranking 
Member of the National Parks, Forests and Public Lands Subcommittee.   
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and to develop a border protection strategy for tribal lands along the U.S. border.  The 

bill languished in the committees to which it was assigned.220   

 In subsequent Congresses, Rep. Grijalva introduced similar bills.  The most recent 

is the Border Security and Responsibility Act of 2013 (H.R.547), which calls for  

• A border protection strategy for the international land borders of the United States 

to be submitted to Congress. 

• Amends the Illegal Immigration Reform and Immigrant Responsibility Act of 

1996 to revise international land border security provisions, including eliminating 

existing southwest border fencing requirements and employing low-impact border 

enforcement techniques.  

• Implement a comprehensive monitoring and mitigation plan to address the 

ecological and environmental impacts of security infrastructure and activities 

along the international land borders of the United States.   

The bill remains in the assigned committees.221 

 
Mitigation and Monitoring 

 The use of funds for environmental purposes along the border has drawn criticism 

from some legislators.  An April 2012 letter to DHS Secretary Janet Napolitano from 

Senator John McCain (Ariz.) stated:  “As you’re well aware, U.S. Customs and Border 

Patrol (CBP) is charged with enhancing border security, not with financing 

                                                
220 “Bill Summary & Status, 110th Congress (2007-2008), H.R.2593, CRS Summary.”  
Http://thomas.loc.gov.  
221 “Bill Summary & Status, 113th Congress (2013-2014), H.R.547, CRS Summary.”  
Http://thomas.loc.gov. 
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environmental projects at the behest of the Department of the Interior.  Several of the 

projects you identified, like $925,000 to search bat caves or $411,000 to install special 

barriers to keep Mexican fish from crossing the border, have no bearing on the life-

threatening national security crisis facing my constituents in the State of Arizona.”222 

Sen. McCain was referring to monies from a $50 million appropriation for mitigation of 

the effects of the fence on natural resources.  The irony is that the areas along the U.S. -

Mexico border directly north of the Mexican state of Sonora are mostly federal lands with 

explicit conservation mandates, and in combination with reserves in Sonora form one of 

the largest networks of protected lands in North America [Fig. 12].  It is important to note 

the transboundary connectivity due to the convergence of several major biographic 

provinces.  Yet, despite the biological significance of the region, most of the Arizona-

Sonora border has been fenced.223   

 At the same time the Border Patrol is working at cross-purposes to the natural 

environment [Fig. 13-15].  A GAO report states it thusly: 

Border Patrol’s strategy emphasizes border enforcement in the urban and 
populated areas, which can divert large concentrations of illegal traffic to 
outlying areas—including federal lands—where Border Patrol believed its 
agents have more time to detect and apprehend undocumented aliens 
attempting to cross vast and remote landscapes.  A consequence of this 
strategy, however, is an impact on natural, historic, and cultural resources 
on federal lands—resources that land management agencies are charged 
with conserving, preserving, and protecting.  According to a 2003 Interior 

                                                
222 Quoted in Elaine M. Koener, “Borderland Management Taskforces and U.S. Customs 
and Border Protection Liaison Programs: Vehicles for Greater NEPA Public 
Involvement?” (Capstone paper, Duke University, 2012), 17. 
223 Aaron D. Flesch and others, “Potential Effects of the United States—Mexico Border 
Fence on Wildlife,” Conservation Biology 24, no. 1 (2009): 172-173. 
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report, endangered species and their habitats are potentially being 
irreversibly damaged due to this illegal activity.224 

 
Several options are available to address the issue, three of which are in use to some 

degree or another. 

 First is Environmental Stewardship Plans (ESPs).  ESPs are similar to NEPA 

documents and were developed after the invoking of waivers by Secretary Chertoff in 

order to fulfill DHS’s commitment to responsible environmental stewardship for fence 

construction.  Natural and cultural resources surveys were to be done prior to 

construction in areas subject to waivers, and with input from state and federal agencies, 

tribes, and the public.225  CBP would provide monitors during construction, who would 

note any deviations from the best management practices (BMPs) as well as required 

corrections.  Lastly, upon completion of the project an Environmental Stewardship 

Summary Report (ESSR) would be prepared to compare the final completed project to 

the originally planned project.  It would also summarize significant modifications during 

construction that increased or decreased environmental impact.226 

 Second, with the erecting of the border fence came the need for environmental 

relief.  In January 2009, the DHS and the DOI signed a Memorandum of Agreement 
                                                
224 General Accountability Office, Southwest Border: More Timely Border Patrol Access 
and Training Could Improve Security Operations and Natural Resource Protection on 
Federal Lands, October 2010, GAO-11-38: 10-12. 
225 U.S. Customs and Border Protection, “Border Construction: Environmental 
Stewardship, FAQ - Tactical Infrastructure (TI) Environmental Stewardship,” accessed 
at: http://www.cbp.gov/about/environmental-cultural-stewardship/tactical-infrastructure-
environmental-stewardship-faq.  
226 U.S. Department of Homeland Security, Environmental Stewardship Summary Report 
of the Construction, Operation, and Maintenance of Tactical Infrastructure Pedestrian 
Fence Segments D-5B, D-6, and E-2A U.S. Border Patrol, Tucson Sector, Arizona, July 
2012: n.p.  
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(MOA) regarding environmental stewardship measures related to the construction of 

border security infrastructure.  At the time of waiving certain environmental laws on 1 

April 2008, DHS Secretary Chertoff reconfirmed the department’s commitment to 

environmental stewardship and to providing funding for mitigation purposes.  While the 

monies were to be provided by CBP, the work was to be performed by the Department of 

Interior in cooperation with DHS and CBP.  Funding for $40.5 million had been set aside 

for environmental compliance under the Secure Border Initiative for fiscal years 2007 

and 2008.  With the MOA, an additional $50 million was set aside for environmental and 

regulatory mitigation in the FY2009 Border Security, Fencing, and Infrastructure and 

Technology appropriation.227   

 Third, the GAO found that some land managers collect data on the effects of 

environmental damage due to illegal activities on a regular basis, some on an ad hoc 

basis, and others collect no such data.  The land managers that did collect data used it, in 

addition to restoring lands, to provide Border Patrol agents with environmental awareness 

training.  In addition, it was found that most agents-in-charge wanted more frequent, area 

specific training to be provided by land managers.228 

                                                
227 U.S. Department of Interior, “DHS and DOI sign agreement for mitigation of border 
security impact on the environment,” press release, 15 January 2009, accessed at: 
www.doi.gov/news/pressrelease/2009_01_15_releaseB.cfm. Also see: DOI, 
“Departments of the Interior, Homeland Security Announce $6.8 Million in Conservation 
Projects,” press release, 13 October 2010; DHS, “Testimony of Deputy Chief Ronald 
Vitiello, U.S. Customs and Border Protection—‘Border: Are Environmental Laws and 
Regulations Impeding Security and Harming the Environment?’” press release, 14 April, 
2011; and Good Neighbor Environmental Board’s letter to President Barack Obama, 18 
December 2013, accessed at www.epa.gov/ocem/gneb/gneb_reports_advice.htm.   
228 GAO, Southwest Border, GAO-11-38: 39-50. 
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 In 2009, the Border Patrol, DHS, DOI, and USFS recognized the need for 

training, and they formed a task force to formulate a national training module.229  And in 

an August 1, 2011 statement before the House Subcommittee on National Parks, Forests, 

and Public Lands, representatives from CBP allowed that a broad national training 

module would be unveiled to be used in conjunction with training being developed in 

field offices in partnership with land management agencies.230 

 What has not been address sufficiently is the monitoring of natural resources 

along the U.S.-Mexico border fence.  In July 2008, Rep. Gabrielle Giffords (Ariz.) held a 

video teleconference on monitoring the environmental impact of border fencing.231  The 

following day the Tucson Citizen ran an article stating that the Department of Interior had 

rejected Giffords’ suggestion to include University of Arizona scientists in the 

monitoring process.  According to the news account, Rick Schultz, national coordinator 

for DOI, told Giffords that “U.S. Geological Survey scientists will develop the protocol 

for monitoring and that they don’t need the expertise of scientists or special interest 

groups outside the federal government.”   He went on to say his agency “would take an 

‘adaptive management approach’ and ‘will give feedback so local changes can be made 

regarding the impact of the fence on wildlife, for instance,’ before the process of 

                                                
229 Ibid., 46. 
230 U.S. Department of Homeland Security, “Statement for the Record before the House 
Committee on Natural Resources, Subcommittee on National Parks, Forests, and Public 
Lands, ‘National Security and Federal Lands Protection Act,’” press release, 1 August 
2011, access at: www.dha.gov/news/2011/08/01/statement-record-us-customs-and-
border-protection-house-committee-natural-resources.  See also Good Neighbor 
Environmental Board letters to President Obama dated 2 December 2009 and 21 April 
2010.  Online searches were unsuccessful in locating the final module.     
231 Memo of 9 July 2008.  From the files of Matt Clark, participant.   
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developing a monitoring protocol is completed.”232  Yet, a May 2009 letter from the 

Good Neighbor Environmental Board (GNEB) to President Obama called for the creation 

of a Border Environmental Coordinator within the Office of Environmental Quality “to 

ensure that border environmental issues are given appropriate priority to provide border 

communities with the same levels of services as the rest of the nation.  Federal border 

environmental decision-making is fragmented, and border communities often feel they 

are given short shrift.  There is an important role for the administration in ensuring that 

the relevant federal and other agencies adequately address the international and domestic 

complexities of border environmental issues.”233  The GNEB letter was followed by a 

letter to DHS Secretary Janet Napolitano signed by 43 members of Congress voicing 

concern over the “’mounting’ environmental and societal impact of the border wall and 

other security barriers.”234  It called to the Secretary’s attention: 

To date, there has been a lack of scientifically-based monitoring to 
quantify the environmental impacts of border security infrastructure and 
operations.  Information from monitoring will provide objective data on 
impacts, so that efforts to avoid impacts and mitigate for unavoidable 
impacts can be targeted appropriately.  It is our understanding that such a 
pilot program has been proposed and is to be led by the United States 
Geological Survey (USGS).  We understand the initiation of this program 
is pending a memorandum of agreement between DHS and DOI.  We are 
concerned that this monitoring program, currently in a conceptual stage, is 

                                                
232 Sheryl Kornman, “Feds reject UA role in monitoring border fence impact,” Tucson 
Citizen, 10 July 2008. 
233 Good Neighbor Environmental Board to President Barack Obama, 19 May 2009, 
accessed at www.epa.gov/ocem/gneb/gneb_reports_advice.htm. That the USGS would be 
developing a monitoring protocol to determine the environmental effects of border 
security activities was reinforced by the Council of Environmental Quality’s 4 April 2010 
letter to the GNEB. 
234 Steve Taylor, “Dozens of lawmakers write to Napolitano with concerns about impact 
of border barriers,” The Rio Grande Guardian, 24 July 2009. 
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not being implemented fast enough: ongoing acute and cumulative 
impacts continue to go unmonitored.235 

 
In December 2009, Rep. Giffords held another session on the border fence monitoring 

mitigation project.  It was followed by University of Arizona researchers developing a 

comprehensive protocol.  As described by Laura López-Hoffman: 

[The protocol] looks at vegetation impacts and impacts on hydrology, 
water flow, and erosion; it looks at species movement; and it’s also going 
to look at the genetic affects of isolating species or populations on one 
side of wall versus on the other side.  It is very, very comprehensive. . . . 
The U.S. Geological Survey was charged with developing a scientific 
team to develop the protocol for monitoring the impacts of the border 
fence.  The idea is that eventually this protocol will be used as a blueprint 
for identifying locations that need to have mitigation actions. . . . What 
we’ve got now is anecdotal information and studies that look at one 
species or one section, but we really need a comprehensive analysis of the 
impacts over a large stretch of area. . . . [A] comprehensive study is 
needed to look at the impacts of all the different kinds of border security: 
the walls, pedestrian barriers, are there differences between a single layer 
of pedestrian barriers and double layers.  We need to know the difference 
between a pedestrian barrier or a vehicle fence vs. the SBI Net towers.  
That’s really critical.236  
 

Though submitted to the Departments of Homeland Security and Interior, to date the 

protocol has not received a response.    

 
Transboundary Environmental Impact Assessment 

The Commission for Environmental Cooperation (CEC) should develop 
programs to protect transboundary ecosystem services. . . . The CEC’s 
Transboundary Environmental Impact Assessment (TEIA) mechanism 
could be used to protect the ecosystem services of one country against 
unintended impacts of actions and policies in the other country.237 

                                                
235 Letter found at: http://shapleigh.org/news/print/3486-dozens-0f-lawmakers-write-to-
napolitano-with-concerns-about-impact-of-border-barriers.   
236 Alan Fischer, “UAResearchers Look to Balance Security, Wildlife Preservation,” 
UANews, 30 June 2010. 
237 López-Hoffman, “Transboundary Ecosystem Services,” n.p. 
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  Ecosystem services are the ways in which ecosystems, and the species they 

comprise, sustain, and fulfill human life.238  The four major ecosystems rest on the U.S. – 

Mexico border, with the Great Plains, extending from Mexico to Canada.  Laura López-

Hoffman calls for the CEC to develop programs to protect transboundary ecosystem 

services, writing that the CEC is the “only institution with a geographic mandate broad 

enough to address the vast ecological linkages between the countries.”239   

 The theory behind Transboundary Environmental Impact Assessments (TEIA) 

lies in domestic policy, with the enactment of the U.S. National Environmental Policy 

Act of 1969 (NEPA).  NEPA-like laws try to reform the decision-making process by 

changing how policy makers think about the environment.  The principle means is the 

environmental impact assessment.  TEIAs ensure that states give extraterritorial impacts 

the same scrutiny as is given domestic impacts.  Signatories promise to analyze the 

ecological impact on other nations before undertaking major governmental projects.240 

 
 

 

 

 

 
                                                
238 Ibid. 
239 Ibid.  
240 Charles M. Kersten, “Rethinking Transboundary Environmental Impact Assessment,” 
Yale Journal of International Law, 34 (2009): 174.  Geoffrey Garver and Aranka 
Podhora, “Transboundary environmental impact assessment as part of the North 
American Agreement on Environmental Cooperation,” Impact Assessment and Project 
Appraisal 26, no.4 (2008):  



 104 

NAAEC and TEIAs 

 Canada, the United States,241 and Mexico have established instruments for 

environmental impact assessment.  They differ in their legal integration, their procedural 

approach in their environmental reviews, and their practical approach.242   

 Therein lies the problem.  Article 10(7) of the North American Agreement on 

Environmental Cooperation (NAAEC) required the three countries to develop a North 

American TEIA agreement with respect to (a) assessing the environmental impact of 

proposed projects, (b) notification, provision of relevant information, and consultation, 

and (c) mitigation of potential adverse effects.  Negotiations broke down over reciprocity 

on the treatment of projects subject to approval only by subnational, as opposed to 

federal, governments.  A 1999 communiqué from the CEC Council appeared to indicate a 

shift to “good neighbor” agreements based on reciprocity between individual states 

and/or provinces.  A later shift was to put the formulation of a TEIA agreement under the 

umbrella of the Security and Prosperity Partnership.  The Partnership is no longer 

active.243   

 
A North American Union as a Solution? 

 
 It has been suggested on a number of occasions that NAFTA should be 

transformed into an alliance not unlike the European Union (EU).  Whereas they both 

started as trade agreements, the foundations of the two are very different.  The EU rose 
                                                
241 The requirement to assess transboundary impacts can be found in Executive Order 
12114 of 1979. 
242 Garver and Podhora, “Transboundary,” 254. 
243 See Good Neighbor Environmental Board letter of 21 September 2011 to President 
Obama.  www.epa.gov/ocem/gneb/gneb_reports_advice.htm.   
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from the ashes of the Second World War II and has become a strong top-down structure 

of legislative, judicial, and executive authority.  It has the appearance of being a central 

government for its members.  NAFTA, by contrast, did not rise from the ruins of war and 

remains primarily a trade agreement with a bottom-up structure.  It is highly unlikely that 

Canada, United States, and Mexico would agree to form a North American Union.    

 
Discussion 

Success in protecting and consolidating cross-border networks depends on 
the recognition that cooperation provides the groundwork for effective 
policy making in the border region and that its benefits can be used to 
strengthen even national security policies.  It is also important to accept 
that unilateral actions and territorially defensive postures are contrary to 
sustainability and undermine trust and the possibility for substantive 
binational collaboration.244 
   

 There are border-specific institutions, such as the International Boundary and 

Water Commission (IBWC) that have played a technical and constructive role in 

coordination.  And the Conferences of Border Governors and Border Congresses and the 

regional Binational Commissions, such as Arizona-Sonora, have created an environment 

for the exploration of new forms of collaboration.  Yet, many challenges remain in trying 

to maintain binational relationships.245    

 Illustrated are strong initiatives that became bogged down in political morasses.  

A NAAEC crafted transboundary environmental impact assessment is for all intent and 

                                                
244 Francisco Lara-Valencia,  “The ‘Thickening’ of the US-Mexico Border: Prospects for 
Cross-Border Networking and Cooperation,” Journal of Borderlands Studies 26, no.3 
(2011): 263. 
245 Christopher Bronk and Bernardo González-Aréchiga, “Mexic0-United States Border 
Security: From a Bilateral to a Truly Binational Policy Process,” Latin American Policy 
2, no. 2 (December 2011): 153-155.   
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purpose a past initiative.  The present Grijalva bill (H.R.547) has some life, but most 

likely will suffer the same fate as the previous bills and not come out of the committees.  

Monitoring initiatives appear to be suffering the same fate.  And a North American Union 

is unrealistic.  

 The bottom line is funding.  Without adequate monies the collaborative 

organizations are unable to generate the enthusiasm necessary to maintain the viability of 

their efforts.  The erosion of the Border initiatives and the Good Neighbor Environmental 

Board are prime examples.  The Native nations are victims of institutionalized bias.  It 

will take changes in mindsets before the situations will be bettered and attention can be 

focused on the obtaining a sustainable environment in the borderlands.     

 
Policy Reports—Recommended Alternatives 

 There are numerous alternatives being offered as resolutions to the problems 

facing the U.S.-Mexico border region.  Presented, in ascending order are three policy 

reports from 2009 to 2013.  Two themes are common throughout: Immigration reform 

and strengthening binational cooperation.  

 The following is divided into two parts:  The first part contains individual outlines 

of the reports; and the second part presents a discussion of the findings.   

 
Border Governors’ Conference, 2009246 

The 2030 Vision foresees a competitive, sustainable, secure, and equitable 
region for the next 20 years and beyond.  The Strategic Guidelines reflect 

                                                
246 Border Governors’ Conference, Strategic Guidelines for the Competitive and 
Sustainable Development of the U.S.-Mexico Transborder Region, (September 2009).  
http://wilsoncenter.org. 
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the vision that foresees a transborder region whose people and 
governments are willing to advance these goals in the medium and long 
term.  An overarching goal is the alignment of the views, plans, strategies, 
and actions of governments at the municipal, county, tribal, state, and 
federal levels in order to achieve a prosperous, secure, clean, healthy, and 
competitive region capable of generating world-class development and 
continued progress, while maintaining the independence of the two 
nations.247 
  

 The Border Governors’ 2030 Vision is a comprehensive, three-part plan to 

improve binationism along the U.S. border.  Incorporated are elements taken from the La 

Paz Agreement and from the North American Agreement on Environmental Cooperation.  

Below are the goals and objectives of 2030 Vision, and a few selected strategies to 

implement them.   

2030 Vision goals, objectives, and strategies: 

• Increasing the region’s competiveness.  Including developing a modern stable, 

and promotion-minded institutional structure committed to enhancing 

comparative advantages and cooperation between government, business, and 

citizens. 

o For a more competitive transborder region. 
! Short term:  Create a permanent binational task force for 

transborder mobility, and expedite permitting of new ports of 
entry. 

! Medium term:  Situate new commercial crossing points outside of 
cities. 

! Long term:  Diversify funding alternatives for infrastructure 
development. 

o A revised BECC and NADB could provide new sources of funding 
! Short term:  Revitalize the Border Environment Infrastructure 

Fund (BEIF) to provide grants to local governments that benefit 
low-income communities.  NADB should require that proposed 

                                                
247 Ibid., 35. 
 



 108 

projects demonstrate environmental benefits by requiring broader 
environmental metrics.   

! Medium term: The NADB Board should seek additional 
capitalization along with a broadened mandate that would allow it 
to finance a broader range of border infrastructure needs.   

 
• Developing a sustainable region.  Calling for environmental authorities to 

rigorously and systematically apply environmental regulation and for full 

compliance to become the norm in the region.  And for comprehensive ecosystem 

management—the development and implementation of binational mechanisms to 

manage cross-border ecosystems.   

o Water management must be regional and stakeholder-driven and 
integrated and cross-cutting 

! Medium term:  Regional bodies can be structured to act as 
watershed councils or as formal advisory boards. 

o Reinforce crossborder environmental institutions and cooperation 
! Short term:  Expand the BECC’s responsibilities or develop a 

binational environmental advisory council to provide expert 
opinion on cross-border ecological and natural resource issues.  
Further the development of a Transboundary Environmental 
Impact Assessment (TEIA) initiated by the Commission on 
Environmental Cooperation (CEC), and agree on the terms of 
application for projects and other ongoing programs.   

o Agree to conservation measures directed at preserving regional 
ecosystems and species 

! Integrate federal and state environmental policy with urban, land 
use, and fiscal policies.  Establish innovative regulatory 
mechanisms to promote conservation of open areas to protect the 
integrity of ecosystems and the environmental resources they 
provide.  

 
• Creating a secure and safe region.  A transborder region where people can live 

free of threats of organized and common crime, and where the movement of 

persons and goods across the border is efficient and safe from the perspective of 
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national security.  An array of programs will be developed to transform and 

maintain the region as a drug-free binational community.  

o Fighting crime under a paradigm of mutual responsibility 
o Raise the cost of the criminal enterprise   

 
• Improving quality of life for everyone.  The uniqueness of the region’s 

binationalism and diverse culture will be celebrated as one of its strengths.  

 
Wilson Center/Annenberg Retreat, 2012248 

Mexico’s successful transition to a fully fledged and highly competitive 
democracy; a middle class swelling from sustained growth and stability; 
and significant successes negotiating multilateral issues such as climate 
change have made Mexico more willing and able to engage the United 
States as a partner and within the paradigm of shared responsibility.  
The U.S. faces post-9/11 security needs and the challenge of creating jobs 
after the global economic crisis.  Both give the U.S. reason to work more 
closely with its Mexican and Canadian neighbors since together they buy 
nearly one-third of all U.S. exports and are partners in securing the region. 
. . . [The] economic relationship should be at the heart of bilateral relations 
as the United States recovers from the global financial crises and Mexico 
seeks to move from a middle-income to a high-income country within a 
generation.249  
 

 The Wilson Center/Annenberg paper concentrates on the underlying issues facing 

the U.S.-Mexico border—trade, immigration, and crime.  Yet, in some of the policy 

options there is an undercurrent of a North American Union.   

Policy Recommendations: 
 

• Economic cooperation and job creation.  When NAFTA was created the business 

communities of Mexico and the U.S. organized and worked together to get it 
                                                
248 Wilson Center/Annenberg Retreat, “A Stronger Future: Policy Recommendations for 
U.S.-Mexico Relations,” (March 2012).  
http://sunnylands.org/files/posts/159/stronger_f.pdf.   
249 Ibid., 5.  
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passed.  Since then, cooperation between the two groups has been virtually non-

existent. 

• Migration, labor mobility, and human capital development. Unauthorized 

migration is at an all-time low and net flows of migrants between the two 

countries are close to zero or even negative. 

o Policy option:  Reform the legal immigration system in the United States 
by focusing on a significant reform of the visa system.   

o Policy option:  Promote cooperation to weaken the organized crime groups 
that traffic third-world migrants, as well as those that prey on them. 

 
• Security cooperation and strengthening rule of law. Mexico has faced a 

significant rise in transnational organized crime-related violence, together with 

corruption and penetration of the state by these groups. 

o Policy option:  Strengthen U.S. federal, state, and civil society support of 
Mexico’s judicial reform. 

o Policy option:  Add strength and focus to bi-national security cooperation 
by targeting the operations and assets of the most violent organized crime 
group on both sides of the border. 

o Develop border ports of entry that ensure safety and strengthen trade by 
employing risk-management techniques and the latest technology.  

 
• Cooperation on global issues and foreign policy.  Mexico has long served as a 

bridge between the developed and developing worlds. The U.S. can take 

advantage of this fact by working closely with Mexico on issues of common 

interest.   

o Policy option:  Mexico and the United States could work to restore the 
vitality of the Organization of American States, a struggling but critical 
important regional institution. 

! The Organization of American States might often be the best 
forum for regional efforts. 
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• Building ties and developing cultural understanding.  Cooperation and joint 

problem solving is vital to achieve success on environmental issues, particularly 

the transborder issues that affect U.S. and Mexican communities alike.  

o Policy option:  The Inter-Parliamentary Group, which links both nations’ 
Congresses, could be revitalized; with more focus and pre-conference 
agenda building, the Border Governors Conference could be a key driver 
of bilateral relations. 

 
 

The State of the Border Report, 2013250 

There is a traditional notion in foreign relations that ‘politics stops at the 
water’s edge,’ that domestic politics are distinct from foreign policy.  
While this concept can be contradicted with cases from around the world, 
the complex and intense mix of local, state, national and international 
constituencies that have vested interests in the U.S.-Mexico border may 
comprise the best counterexample of all.  Managing the U.S.-Mexico 
border is extraordinarily difficult and made more so by its intense mix of 
international and domestic policy issues. . . . Through a historical process 
of trial and error, the two nations have arrived at, yet not fully 
implemented two key concepts that can guide interaction at their shared 
border: coordination and collaboration. . . . Achieving the delicate balance 
between federal and local needs, and economic versus security concerns, 
will require greater patience in the form of a more realistic (longer) policy 
implementation timeline, improved leadership, and creative thinking by all 
parties.251 
 

 As with the Border Governor’s report, The State of the Border Report found that 

while environmental policies have concentrated on the La Paz Agreement and NAFTA 

institutions, more emphasis should be placed on shared resource management.  It agrees 

with both reports in that security efforts should be concentrated away from the border and 

ports of entry should allow for a more efficient and safer passage.  The key to discussion 
                                                
250 Border Research Partnership, The State of the Border Report: A Comprehensive 
Analysis of the U.S.-Mexico Border,  (Washington, DC, Woodrow Wilson International 
Center for Scholars, 2013). 
251 Ibid., 4-5, 92. 
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of comprehensive immigration control is establishing an objective measure of border 

security.   In addition, the report calls for the United States to show the political courage 

to fulfill its commitments to reduce the demand for illegal drugs at home and to disrupt 

the flow of weapons and money.  

 The State of the Border is an extensive document.  What follows is a compilation 

of highlights from chapters on border security and on sustainability as it affects the 

border environment.   

 
Border Security252   

 Domestic policies and international relations come together on the border.  Many 

have little to do with the border per se but reflect broader domestic concerns regarding 

national security and public safety in both countries.  While U.S.-Mexico bilateral 

relations have become more collaborative, they are more controversial.   

 
Depress and innovate 
   
 Strengthen overall law enforcement capacities in both countries to challenge 

cross-border trafficking and criminal activity.  Achieving the delicate balance between 

federal and local needs, and economic versus security concerns, requires greater patience 

in the form of a more realistic (longer) policy implementation timeline, improved 

leadership, and creative thinking by all parties.  Lasting progress in U.S.-Mexico border 

security can only come from increased bilateral collaboration and independent domestic 

progress on key issues affecting U.S.-Mexico border security.  The bottom line:  “the 

                                                
252 Ibid., 90-121. 
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border security agenda has become less about national security and terrorist threats, and 

more about public safety.”253  

• Recommendations:  
o Implement justice reform and advance police professionalism in Mexico.  
o Disrupt organizations engaged in migrant smuggling and human and drug 

trafficking. 
o The United States to demonstrate the political courage and creativity to 

fulfill its commitments to reducing the demand for illegal drugs at home 
and to disrupt the flow of weapons and money.  

o The more key security processes are moved away from the border, the 
better.   

  
 
Sustainability and the border environment254   

In comparison with the framework for managing shared U.S.-Mexico 
water resources, which has been in existence for over a century, joint 
efforts to control environmental pollution are less than 30 years old, and 
research and analysis on the region’s sustainability are in their infancy.255 
 

There are three avenues by which the United States and Mexico cooperate on 

environmental issues:   

• Centralized format, such as the International Boundary and Water Commission. 

• Decentralized format, i.e., the La Paz Agreement. 

• Binational institutions, such as the BECC and the NADB.   

However, they are often underutilized on critical matters such as the disruptive effects of 

the border fence.  The report argues for a shift from the emphasis on pollution control to 

more comprehensive natural resource management.  In addition, funding is shrinking.  

                                                
253 Ibid., 95. 
254 Ibid., 122-149. 
255 Ibid., 124. 
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Yet, in spite the diminishing resources, there is the recognition that sustainability cannot 

be disassociated from security, quality of life, or economic development   

 
Transboundary influences and impact assessments.   

 Notification of environmental impacts of projects that transcend borders remains a 

seemingly perpetual example of how far apart the two nations and their states and 

counties/municipalities are on basic environmental principles.  TEIAs are important to 

initiating and facilitating monitoring, minimizing impact, mitigating where most 

effective, and jointly managing the system. 

 
Biodiversity 
 
 The border region is home to a number of unique biomes.256  The biological 

richness and diversity provides resilience and resistance to the border region as well as an 

immerse range and depth of ecological services.  While ecosystems and species are 

threatened by common forms of pollution and destructive activities, they are also 

threatened by the fragmentation and destruction of the physical environment caused by 

the border fence.   

 
Measures of Progress and Future Challenges 

There is a lack of hard data that can accurately describe the important 
phenomena within the transborder region.257 

 

                                                
256 California Floristic province, the Chihuahua and Sonoran Deserts, the Madrean 
Archipelago, southern Texas plains and dry forests, and the Western gulf coastal plain. 
257 Ibid., 145. 
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Among the recommendations for addressing the sustainability challenges, and important 

to this paper’s discussion, are: 

• The region’s sustainability must be part of the quest to promote joint 

competitiveness and security. 

• Programs and policies aimed at improving sustainability, particularly those of the 

state and local governments, need to become more visionary and holistic and less 

reactive. 

• State and federal environmental agencies cannot remain silent about the 

foreseeable impacts the border wall will have on sensitive ecosystems and 

endangered species.  Security measures currently in place will become very costly 

unless counterweighed by proactive policies to mitigate environmental impacts. 

  
Summary 

 
Border specific institutions, such as the International Boundary and Water 
Commission (IBWC-CILA) and other binational entities, have played a 
technical and constructive role of coordination that might be replicated 
and enlarged. . . . The Conferences of Border Governors and Border 
Congresses and the regional Binational Commissions (e.g., Arizona-
Sonora) have created a dynamic environment for the exploration of new 
forms of collaboration.  Border security remains central to these efforts.258 
 

It is to be recognized that an impenetrable border fence is not possible and there needs to 

means to maintain and expand trade and economic development between the two 

countries.  The report, In the Shadow of the Wall, states it well:  

While the official mission of the Customs and Border Protection (CBP) is 
to prevent terrorism, this is hardly its day-to-day task.  The moment the 
Immigration and Naturalization Services (INS) was replaced by the 

                                                
258 Bronk and González-Aréchiga, “Mexico-United States Border Security,” 153. 
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Department of Homeland Security as the umbrella organization for the 
USBP, they became a part of a security oriented organization rather than 
an organization that provides a service.  We need to re-examine what this 
means for our goals in regard to border security, immigration procedures 
and for border communities that live with the consequences of national 
strategies.”259 

 
Immigration and drug trafficking should be at the head of all discussion about the border 

region.  But at the same time, the natural environments of the border regions are what 

give it its uniqueness.  The call is for binational cooperation and collaboration.  

Mechanisms are in place at national, binational, and trinational levels that can meet the 

challenges caused by the lack of immigration reform and drug trafficking and by the 

effects of both on natural environment of the border regions.  Failure lies in the lack of 

utilization of these mechanisms and in their lack of adequate funding.      

 
 

                                                
259 In the Shadow of the Wall, Center for Latin American Studies University of Arizona, 
(March 2013): 39. 
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CONCLUSION 
 
 

. . . the discourse of the global war on terror shifted the perception 
of border fencing from the anachronistic imagery of the Berlin 
Wall to that of a modern and essential way to secure the future of 
civilization and freedom.  The hardening of the border, in turn, 
legitimates and exacerbates exclusionary practices within each 
state.260 
 
The fall of the Berlin Wall and the emergence of a new international 
landscape ushered in an era of globalization in which states appeared 
irrevocably condemned to obsolescence, a world without borders.  The 
advent of an international system in which the state was relegated to 
secondary importance in international relations, coupled with the 
disappearance of the physical barriers, left little reason to expect a return 
of the wall.  However, borders, walls and barriers, symbols that were 
thought to have perished with decolonization and the disappearance of the 
bipolar world, made a comeback in the aftermath of 9/11. . . . The security 
barriers that shield the rich economies from the rest of the world have 
been described as a great wall of globalization.  In this respect, they are 
not dissimilar to some internal walls.  Societies that are no longer capable 
of recognizing the Other attempt to throw up impenetrable partitions. . . . 
Ultimately, it destroys ecosystems and shatters social structures.  The 
fragmentation of space effected by walls creates protected sanctuaries and 
enshrines the opposition between soft borders, defined as open, porous, 
and inclusive, and hard borders, which are closed, impermeable and 
exclusionary.261   

 
 Over the course of researching the work, the author’s perceptions have changed.  

But the questions remained the same, as did the conviction that the health of natural 

resources in the border regions lies with the enacting of comprehensive immigration 

reform and addressing the causes of drug abuse in the United States.  Congress could 

have employed numerous existing options.  It still can do so.  
                                                
260 Reece Jones, “Border Security, 9/11 and the enclosure of civilization,” The 
Geographic Journal 177, no. 3 (2011): 213. 
261 Élisabeth Vallet and Charles-Philippe David, “Introduction: The (Re)Building of the 
Wall in International Relations, Journal of Borderlands Studies 27, no. 2 (2012): 111 & 
114. Internal citations omitted.  
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 What are the answers to the questions asked?  Chapter I found nations coming full 

circle—from fencing out, to fencing in, to again fencing out.  Rome and China found 

imperial policies changing and the maintenance of the barrier walls financially draining 

in manpower and infrastructure.  The Iron Curtain sought to fence in, while the Korean 

DMZ either fenced in or out, depending on which side of the DMZ the observer is 

located.  Here too the changes, or no changes, in national policies have determined the 

fates of the walls.  The Soviet and Korean “no man’s lands” maintained, and in some 

cases improved, regions of biodiversity.  With the tearing down of the barriers, the 

former Iron Curtain is becoming a freely accessible green belt.  Lastly, the Israeli security 

barriers are still being erected.  The Israeli court has ruled contrary to the International 

Court of Justice, using security to justify the erection of the barriers.  It is the same 

reasoning used by the Secretary of Homeland Security in waiving U.S. environmental 

laws to build the border fence.  The Israeli security barriers and the U.S. border fence are 

emblematic of the current rationale for border barriers in that once again counties, not 

just the United States and Israel, are seeking to keep invaders out, be they terrorists, 

illegal immigrants, smugglers, or the like.   

 At the heart of each barrier is politics.  In Rome, China, and the Soviet Union, the 

political climate changed and the border barriers became redundant.  What remained was 

intensified agriculture in the cases of Hadrian’s Wall and the Great Walls of China; and 

in the case of the multinational-facing Iron Curtain a more “eco-friendly” solution of a 

green belt.  Of the three remaining border barriers studied, only the fence along the U.S. – 
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Mexico border has a more immediate chance of becoming an object of past national 

policy.262   

 Chapter II chronicled three concerns.  The first addressed the acquisitive nature of 

the American culture in the treatment of Mexico and of Native nations.  It has lessened, 

but not changed.  The second concern questioned the legal basis for waiving U.S. 

environmental laws in order to build the fence and spoke to the failure of immigration 

reform and its consequence in perpetuating the fence.  And also spoke to the failure to 

address the interests of the Native nations that have inhabited the border region far longer 

than the Spaniards, Mexicans, and Americans.  The third concern was the need to 

revitalize binational and trinational cooperation and collaboration on the issues of 

conservation and biodiversity in the border regions.  It can be seen that the United States 

has numerous options, but the effectiveness of many are dampened by their 

underutilization due in large part to their underfunding.  Interests need to change from 

bilateral to binational cooperation and collaboration.   

 Chapter III offers alternatives and policy recommendations.  H.R.547 languishes 

in committees, the proposal for monitoring the environmental effects of the border fence 

appears to be inactive, and the CEC’s initiative on a Transboundary Environmental 

Impact Assessment agreement is for all intent and purpose dead.  Yet, hope can be found 

in the policy recommendations found in the 2009 Border Governors report, the 2012 

Annenberg Retreat report, and the 2013 State of the Border Report.  All call for 
                                                
262 See borderwallasarchitecture.blogspot.com for imaginative alternate walls put forth by 
enterprising architectural students and a professor at the University of California, 
Berkeley.  A proposal that has merit, if there has to be a fence, is placing fields of solar 
panels between two fences.    
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binational rather than bilateral cooperation.  Many of the mechanisms are in place 

through the La Paz Agreement and through various NAFTA agencies.  It is 

acknowledged that the mechanisms are underutilized and underfunded.  Also evident is 

the call for immigration reform and addressing the issues of drug abuse in the United 

States and the problems facing the natural environment in the border regions are 

inexplicably interwoven with how the United States addresses the two issues.  

 To return to the questions asked in the Introduction and the possible answers 

developed from the study: 

• Will the fence eventually become a relic of past political policy?   

o Offered is a strong case for the answer to be in the positive.  Political 

regimes change and with each change come new domestic and foreign 

policies.  The fence will most likely become a relic of past political policy; 

thereby making it imperative that the environmental effects of the border 

fence and its infrastructure be monitored. 

• Is the United States to ignore the lessons from past border barriers and void the 

international environmental treaties and agreements to which it is a signee?  

o Political will is needed.  The strength of the United States lies in the 

strengthening and the adequately funding of the binational and trinational 

agreements to which it is party.   

! Likewise, the government-to-government relationship with Native 

nations should be “second nature,” rather than mandated by 
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executive fiat.  Though classed as “domestic dependent nations”, 

they do enjoy sovereignty. 

o Political will is needed also to renew interest in environmental issues, 

rather than waiving environmental laws. 

• Should the United States be concentrating on comprehensive immigration reform 

and the causes of drug abuse in the United States rather than a short-term solution, 

as seen in the border fence?  

o Yes.  The focus should be on long-term reform, especially regarding 

immigration reform and drug usage.  As long as Congress is willing to 

overlook environmental issues, the most likely way to protect the natural 

resources of the borderlands is to address the issues of immigration and 

drug abuse—less illegal border crossings, less negative impact on the 

border region.  

In sum:   

• Learn the lessons from past border barriers.  

• Concentrate on immigration reform and the issues of drug abuse.  

• Work towards binational and trinational cooperation and collaboration.   

It bears repeating.  There is more than a clash of three cultures at the border.  There are 

issues of sovereignty and of differing laws.  Ignored are the government-to-government 

relationships with the Native nations.  Ignored, too, are the mechanisms that govern 

international relationships between neighbors.  And ignored are the country’s 

environmental laws, showing Congress and the government as telling its citizens “Do as I 
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say, not as I do.”  The border fence has become more than a physical barrier; it is causing 

division amongst friends, both within this country’s borders, and outside them. 

Three areas that deserve further study are:   

• The government to government relationship between the Native nations and 

Customs and Border Protection and the environmental impact of illegal border 

crossings and of CBP presence on tribal lands.   

• A study of the private vs. public lands along the Texas border, especially the 

bisecting of private holdings by the fence.  What has been the effects on the lands 

on the ‘wrong side’ of the fence, yet still within the United States?   

• Customs and Border Protection presence on the U.S.-Canada border, and the 

status of the state-of-the-art infrastructure security system along the northern 

international land and maritime border of the United States called for in the 

Secure Fence Act of 2006.     

Lastly, the words of Senator Patrick Leahy (VT):   “ . . . I believe we would be wise to 

reconsider the effectiveness and cost of a wall along our southern border, which has 

adversely affected the fragile environment and cross-border culture of an entire region.  

Such a wall stands as a symbol of fear and intolerance.  This is not what America is about 

and we can do better.”263 

 

                                                
263 Bear, “Border Wall,” 12. 
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Fig. 1:  Hadrian’s Wall west of Housesteads.  Author: Steve Fruitsmaak.  Courtesy of 
google.images.com.  
 

 
 

Fig. 2:  The Great Wall of China from 1907.  Author: Herbert Ponting.  Courtesy of 
google.images.com. 
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Fig. 3:  Great Wall of China 1805.  Courtesy of google.images.com. 
 
 
 
 

 
 

Fig. 4:  Zaisa, Moravia—preserved part of Iron Curtain.  Author: Marcin Szala.  Courtesy 
of google.images.com.  License: creative commons.org/license/by-3a/3.0/legalcode.  
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Fig. 5:  DMZ Korea.  Author: Institute for National Strategic Studies.  Courtesy of 
google.images.com. 
 

 
 

Fig. 6:  Security Fence and Settlement—Israel.  Author: Jacob Rask.  Courtesy of 
google.images.com.  License: creativecommons.org/licenses/by/2.0/legalcase.   
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Fig. 7:  Occupied Palestinian Territory, December 2011.  Courtesy of United Nations 
OCHA oPt.  
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Fig. 8:  Fencing Styles Used along the Southwest Border.  In Border Security on 
Southwest Federal Lands.  GAO-11-38. 

 

 
 
Fig 9:  Fence on sand dunes in Yuma Sector, California.  Courtesy of Customs and 
Border Protection.   
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Fig. 10:  Joint Levee-Wall Project in Hidalgo County, Texas.  Courtesy of Customs and 
Border Protection. 
 

 
 

Fig. 11:  Fencing Construction Status, 2009.  Courtesy of U.S. Customs and Border 
Protection. 
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Fig. 12:  Federal Lands along the Southwest Border.  In Border Security on Southwest 
Federal Lands.  GAO-11-38. 
 
 



 139 

 
 

Fig 13:  Environmental and Cultural Damage (Photos 1-3).  In 2 December 2009 GNEB 
letter to President Obama.  Courtesy of Good Neighbor Environmental Board. 
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Fig 14:  Environmental and Cultural Damage (Photos 4-6).  In 2 December 2009 GNEB 
letter to President Obama.  Courtesy of Good Neighbor Environmental Board. 
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Fig 15:  Environmental and Cultural Damage (Photos 7-8).  In 2 December 2009 GNEB 
letter to President Obama.  Courtesy of Good Neighbor Environmental Board. 


