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ABSTRACT

The taxes imposed by the various branches of government upon 

industry represent large and sometimes critical portions of industrial 

income. There is a lack of equality in tax treatment of various 

industries among the various states and their subdivisions. The mining 

industry is particularly vulnerable to this form of discrimination.

The trends and methods of taxing the mining industry of Arizona 

have been obtained from the records of taxing agencies, legislative 

records, along with the information from many tax suits in the courts 
of the state.

New laws have been put into effect that place the mining 

industry in the highest classification for ad valorem taxing purposes. 

The impact upon the mining industry is somewhat alleviated by important 

changes in valuation methods recently put into effect. The effects on 

the mining industry as to the direction and amount of increases are 
shown.
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INTRODUCTION

The assessment of taxes is of vital concern to the citizens of 

the State of Arizona. The changing needs for state and local services 

along with constantly expanding and shifting population changes make it 

imperative that careful study of present methods and suggested revisions 

be made. For fifty years Arizona state law has said that all property 

shall be assessed and taxed at full cash value. This has not been done, 

and the assessors of the fourteen counties of the state have developed 

their own individual systems under which various classes of property are 

assessed at different percentages of what the assessor feels is the full 

cash value. In 1964 the voters of the state passed enabling legislation 

that would grant the State Legislature constitutional authority to make 

certain changes. These proposed changes were called steps toward tax 

equalization. The words "tax equalization" have different meanings for 

the various segments of the population. New laws have been passed that 

will shift the tax burden. This shift is oriented toward heavier taxa

tion of commercial enterprises and less for the individual home owner. 

The producing mining industry will share in this increase as shown.

History of Arizona Mining Taxation 

In 1875 the Territory of Arizona adopted the Nevada system of 

mine taxation. This law known as the Net Proceeds Act was repealed by 
the Territorial Legislature in l88l.
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The Tombstone Epitaph dated August, 1888 reported how the 

Territorial Board of Tax Equalization in session at Prescott had treated 
the various counties within the state.

In 1907 the Territorial Legislature enacted a Bullion Tax Law. 

This was a direct tax on the metal or bullion produced. It provided for 

the valuation of a producing mine for taxation purposes at an amount 

equal to twenty-five per cent of the gross annual output. This law 

remained in effect until the legislature repealed it in 1912.
In 1913 the State Legislature enacted a special tax law pro

viding for the valuation of a mine for ad valorem tax purposes at an 

amount equal to four times the net income plus one-eighth of the gross 

of the previous year's output; all machinery, smelters, and improvements 

were assessed in addition to such valuation. This law was self 

repealing as of June 30, 1915•

In 1915 the legislature adjourned without reenacting this law or 

any other law providing for mine taxation. The.State Tax Commission at 

that time adopted another method based on the net income over a period 

of years. As some of the mines had only been operating for a short 

period of time, the average for a three year period was used for the 

1915 assessment. . This method was used for several years, except that by 

the year 1922 a full ten-year period of capitalization was used. Liti

gation caused the State Tax Commission to abandon this method to some 

extent, but it remained a main factor until 1930 (O'Neil, 1946).

The Arizona State Tax Commission Fourth Annual Report published 

the revised classifications as used for'the 1918 assessment together



with the capitalization earnings factor used to find the value of the
3

mines in each class:

Class 1. Copper mines whose ore bodies are found in veins, 

fissures, and lenses and do not show evidences of exhaustion . . . .  15% 
Class 2. Copper mines whose ore bodies consist of porphyry 

deposits and large acreages of contiguous ground largely unexplored 0
and undeveloped............................................   15%

Class 3. Copper mines whose ore bodies consist of developed

low grade porphyry deposits .......................................  15%

Class 4. Copper mines whose ore bodies show evidences of

exhaustion................................................. 17%
Class 5* Gold and silver mines whose ore deposits show

evidences of exhaustion..................................   25%

Class 6. Gold and silver mines whose ore bodies have not

shown evidences of exhaustion ......................................   20%
Class ?• Zinc, lead, tungsten, and molybdenum mines . . . .  20% 
Class 8. All producing mines of irregular output . . . . .  30% 

Class 9* Copper mines theretofore non-producing or of 

irregular production, but whose present development indicates that 

they will become regular producers ................  . ............  20%
Subdivision A. Which shall include all such properties as have 

entered the profitable productive state during the period of years under 

consideration.

Subdivision B. Which shall include all properties that have 

suspended profitable production during the period under consideration, 
for reasons other than market or physical conditions.
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Subdivision C. Which shall include all properties that have 

suspended profitable production when such properties could have been 

operated at a profit during the period under consideration.

The State Tax Commission reported that the outstanding feature 

of this method was the cooperation of all of the mining companies of the 

state with only one exception. The commission was also pleased that 

this method brought about a large increase in valuation with a minimum 

of litigation (Arizona State Tax Commission Biennial Report, 1918).

With the advent of the depression in the early thirties and long 

shut down periods for the mines, the methods of assessing entirely on 

earnings was abandoned.

A large percentage of Arizona ad valorem tax is paid by the 

mining industry. The taxing authorities felt that it was important to 

maintain reasonably uniform year to year valuations. Under the 

capitalization of earnings method it became apparent that long periods 

of inactivity would produce valuations that would be nil, thereby 

passing the tax burden on to other property when it could least bear the 
load.

In 1931 the Hoskold method of valuation was approved by the 

Arizona Supreme Court in the case of the United Verde Copper Company v. 

the State Tax Commission. This method was upheld in 1932 in the case of 

the Magma Copper Company. In 1945 in the case of the Phelps Dodge 

Corporation United Verde Branch v. the State Tax Commission, as with 

several other cases, the Hoskold method has been reaffirmed as a valid
method of mine valuation
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In spite of the Supreme Court rulings, the Arizona State Tax 

Commission moved to a negotiated method of valuation. Mr. D. C. O'Neil 

the chairman of the commission still called it the Hoskold method and 

pointed out that it produced higher values than previous Arizona methods 

and the formulas used to assess copper mines in other western states.

The Griffenhagen Report to the Special Legislative Committee on 

Taxation, dated October 25» 1951 suggested that ore deposits as such 

should be exempted from taxation and that a new method of valuing pro

ducing mines be developed in consultation with the mining companies, 

basing the taxable value of the mine on a five-year net proceeds base.

It was felt that there was no satisfactory alternative to net proceeds 

assessment of Arizona mines. The report also suggested that if the 

conventional method of assessing mining property yras continued, that an 

advisory committee on mine appraisal be formed to advise the State 

Commission or State Revenue Department (Griffenhagen Report, 1951)•

Notwithstanding the Arizona State Law requirement that all 

property be assessed at full cash value, the fourteen county assessors 

have developed various systems of property valuation along with diverse 

assessment percentages from the full cash value.

While the words tax equalization have been in use since early 

territorial days, the rapid increase in taxes and especially the ad 

valorem taxes affecting the individual home owner has resulted in 

pressure being applied to the State Legislature to alleviate the heavy 

tax load. The Arizona Supreme Court ruling (Arizona No. 7188, 1963) in 

Southern Pacific versus Cochise County. January 9, 1963 made it 
imperative that a change be forthcoming (see Appendix A). The
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Legislature decided that it could not act without ascertaining the facts* 

Early in 196$ it was announced that a state-wide property revaluation 
program would be undertaken so that tax equalization could be achieved.

The Division of Appraisal and Assessments Standards was set up 

by the Legislature to determine how the State Tax Commission and the 

fourteen county assessors were appraising and assessing property within 

the state. This division was also authorized to make a complete in

ventory of all taxable wealth and resources by uniform appraisal 

techniques. The Legislature required timely reports of the existing 

problems so that a better understanding of difficulties involved would 

be known before completion of the final report.

To facilitate record keeping of this mass of information all of 

the records were adapted to a computer system. This data processing 

provides a continuing audit and affords rapid control over the abstract

ing of information about different property classes and the allocation 

of revenues.

Because of the wide variation in assessing practices, sales 

ratio studies were made of various classifications of property state 

wide and individually within the fourteen counties. These figures were 

then assembled for the Legislature to study. The results of the state

wide ratio study is shown in Table 9 .

The 196$ Sessions Laws created 26 classes of property for study 
and evaluation purposes. In 1967 the twenty-eighth Legislature, third 
special session, enacted a law creating four classifications of property 

for assessment purposes. The mining industry is included in the first 

of the four classifications which are assessed,as follows:
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Class 1. Sixty per cent of its full cash value.

Class 2. Forty per cent of its full cash value.

Class 3. Twenty per cent of its full cash value.

Class 4. Eighteen per cent of its full cash value.

In 1965 the State Legislature raised the corporation income tax 
from 3.0 per cent to 6.6 per cent on net income above $7000. The 1967 
Legislature raised the corporation income tax to 8.0 per cent on net 
income above $6000 and increased the severance tax from 1.5 per cent to 
2.0 per cent by the addition of a Special Education Excise Tax.

The twenty-eighth Legislature also changed the name of the 

Division of Appraisal and Assessment Standards to the Department of 

Property Valuation on October 15, 1967*

The history of mining taxation in Arizona is written by the 

State Legislature, the rulings and actions of the State Tax Commission, 

the State Board of Equalization, the Superior, Appeals and Supreme 

Courts of the State and now by the Department of Property Valuation.

The written history is found in the Biennial Reports of the Tax 

Commission, the Minutes of the State Board of Equalization and the 

published reports of many tax suits tried in the Arizona courts.



MINE TAXATION

In addition to the Federal government, the states, counties and 

various other local taxing districts impose taxes to obtain revenue. 

Several of the western states depend upon taxation of their mineral 

estate for a large part of their revenue. The methods of imposition 

vary from state to state, and the rates imposed vary among counties and 

other taxing districts located within the boundaries of each state.

These taxes may be called various names such as Corporation 

License, Corporation Income, Transaction Privilege, Education Excise, 

Franchise, Income and a great many other names.

Regardless of the names of the taxes in the various states, they 

could be classified as one of the following:

1. Ad Valorem, a tax on the value of a property.

2. Severance, a tax on mineral severed or removed from a mine.

3. Income, a tax on gross or net intake. (

4. Sales, a tax added to the selling price.

5. License or Permit, a tax permitting operations.

6. Employment taxes, in general taxes charged for benefit of

employee. '

Ad Valorem taxes have been the largest revenue producer of the 

mining industries share of Arizona taxes.

The Severance tax was originally introduced or proposed as a 

substitute for Ad Valorem taxes, but in most western states it has just 

become an additional tax, regardless of its name or classification. As

8



an example, the State of Arizona has a two per cent severance tax that 

is collected on the value that the producer receives for the mineral.

In Arizona this tax is listed and collected as follows:

One per cent as a Privilege Sales Tax.

One-half per cent as an Education Excise Tax.

One-half per cent as a Special Education Excise Tax.

For Arizona mining industry the state income tax is 8.0 per cent 
of all corporation income above $6000 with lesser percentages for less 
amounts.

The mining industry pays sales taxes on certain purchases. This 

can amount to as much as four per cent on some items when city sales 

taxes are included along with the three per cent state sales tax.

A license is usually in the form of an annual fee paid for the 

privilege of operating a business.

Employment taxes are taxes charged to an employer for the 

benefit of an employee. These may be for health and insurance programs 

or unemployment benefits.

Tax equalization should be based on three principles: (1)

ability to pay, (2) benefits received, and (3) equitable or fair dis
tribution of the burden.

Valuation of Producing Mines

The valuation of a depleting asset such as an ore deposit 

requires accurate appraisal of the quantity of ore or mineral present, 

rates of extraction, attainable recoveries, market fluctuations, and 

various other costs involved. The variables affecting mine valuation

9
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are quite complex. Mines vary so greatly that each one must be analyzed 

by itself.

When the mining of the ore reserves has been completed an abrupt 

cessation of income results. The only return of capital that can be 

obtained at the conclusion of a mining operation is the salvage value of 

equipment, buildings, and possibly real estate. Capital recovery must 

occur periodically during the life of the operation. The annual profit 

of a mining operation consists of two distinct elements; a return on the 

capital invested and a partial return of the invested capital.

A rational means of doing this has been by the use of a formula 

for computing the Capitalized Value or present worth of an enterprise. 

The Arizona Supreme Court has held that the Hoskold Formula be used for 

determining the capitalized value of a mining property in the State of 

Arizona (Baxter and Parks, 1957)• The actual value of a mine cannot be 

determined until it is mined out or depleted; however, it is possible 

to estimate future profit during the lifetime of a mine.

The Department of Property Valuation of the State of Arizona 

evaluates each mine at one hundred per cent or full cash value, 

abbreviated to FCV. Sixty per cent of this FCV is known as the AV or 

assessed value for taxation purposes. The information for this valua

tion is obtained from the individual companies through their answers to 

questionnaires from the Department. The accuracy of the information 

received may be verified with other state, agencies.

The Valuation for tax purposes of a large copper mine is shown 

in Figure 1. The name of the mine Hornfel, the ore reserves, ore 

grades, and other factors are hypothetical and are meant to serve as an



STATE OF ARIZONA DEPARTMENT OF PROPERTY VALUATION 
SUPPLEMENTAL DATA FOR AN AD VALOREM TAX APPRAISAL OF A PRODUCING COPPER MINE

Name of Mine HORNFEL County_ PAIUTE

Company Making Return HORNFEL MINING CO.______  Address P.O. BOX "H" HORNFEL, ARIZONA 86273

Type of Mine (underground or open-pit)______OPEN PIT____________________ ______

ORE RESERVES, as of January 1, 1968 See Note "A" below

1. ORE 2. Leach Material

Total Tons 235,000,000 DRY BASIS Total Tons 53,000,000________________

Average Grade of Ore % Copper O.56I Average Grade, °/o Copper 0.190__________

3. Waste
Total Tons 420,000,000___________

TOTAL TONNAGE OF ORE 235,000,000 DRY BASIS PROBABLE YEARS OF LIFE 10 YEARS________

Note A - Ore reserves should include all ores held by the company regardless of title to the 
land, such as Federal, State or Indian Leases.
Please furnish a statement showing the tons of ore held under various tenures.

Comment: LEACHING OPERATION WILL BE COMPLETED IN APPROXIMATELY 10 YEARS, SEE ATTACHED
STATEMENT REGARDING NUMBERS AND ACRES OF STATE LEASES____________ " ' ______

Arizona Department of Property Valuation DPV Form #12 MIN 1-68

Figure 1. Hypothetical Tax Appraisal of a Large Copper Mine



. SUMMARY OF INCOME & EXPENDITURE 
The approximate market value of the 
copper and the by-products produced, 
based on the average selling price, 
rather than the amount actually 
realized from sales.

These columns to be 
filled out by a 
company official

These columns to be filled out by 
a company official and submitted 
for review to the Field Engineer

A
1966

B
1967

Phase 1 
1968 (Est)

Phase 2— 9 years 
From 1969 to 1977

Market Value of Copper & By-Products 

Tons of ore treated daily 65,300 65,300 65,300 65,300

Waste ratio— tons of waste to ore 1.90-1 1.60-1 1.40-1 1.44-1

Number of operating days per year 360 360 360 360
Tons of ore treated annually 23,508,000 23,508,000 23,508,000 23,508,000

Average grade of ore— % copper 0.60 0.51 0.54 0.56
Total recovery % 84.0 85.2 86.4 86.1

Recoverable copper content, Ibs/tons 10.08 8.69 9.33 9.64

Annual Production— Pounds of Copper 

From concentrates 236,960,640 204,284,520 219,329,640 226,617,120
From leaching 11,041,660 11,041,660 11,041,660 ll,o4l,66o
From other sources none none none none
Total production 248,002,300 215,326,180 230,371,300 237,658,780

Average selling price, cents/pound 35* 37* 320 320

Figure 1.— Continued Hypothetical Tax Appraisal of a Large Copper Mine Hro



SUMMARY OF INCOME & EXPENDITURE 

(continued)
These columns to be 
filled out by a 
company official

These columns to be filled out by 
a company official and submitted 
for review to the Field Engineer

A
1966

B
1967

Phase 1 
1968 (Est)

Phase 2— 9 years 
From 1969 to 1977

Annual Production— Pounds of Moly 

Average selling price— dollars/lb. Details omitted

Annual Production— Precious Metals

Troy ounces of silver
Average price 0 per ounce X X X X X X X X X X X X

Troy ounces of gold
. Average price S per ounce X X X X X X X X X X X X

Other by-products
Value of by-products X X X X X  X X X X X X X

Value of by-products per pound of 
copper produced 50 50 50 50

Total Value, per pound of copper 
produced 400 420 370 370

GROSS VALUE PRODUCTION PER YEAR $99,200,920 $90,436,996 $85,237,810 $87,933,749

Figure 1.— Continued Hypothetical Tax Appraisal of a Large Copper Mine



SUMMARY OF INCOME & EXPENDITURE 

(continued)
These columns to be 
filled out by a 
company official

These columns to be filled out by 
a company official and submitted 
for review to the Field Engineer

A
1966

B
1967

Phase 1 
1968 (Est)

Phase 2— 9 years 
From 1969 to 1977

Cost of Production, per ton of Ore
Development $0,190 $0,185 $0,182 $0,180
Mining 0.620 0.630 0.610 0.610
Milling and Concentrating 0.680 0.670 0.660 O.65O
Cost of Production, per Pound Cu.
Development 0.019 0.021 0.020 0.019
Mining 0.062 0.072 0.065 0.063
Milling and Concentrating O.O67 0.077 0.071 O .067
Smelting 0.051 0.051 0.051 0.051
Leaching 0.009 0.008 0.008 0.008
Refining and Marketing 0.031 0.031 0.031 0.031
Overhead (specify) Office Expense 0.01? 0.017 0.017 0.017
Prepaid expense (as stripping) none none none none
Income Tax— Federal 0.014 0.016 0.010 0.008

State
Other Taxes (specify) Ad Valorem,

0.004 0.006 0.007 0.007
Social Security & Servance 
Capital outlay for construction and 
installation designed to replace old 
equipment and maintain efficient

0.024 0.022 0.021 0.021

plant performance 0.005 0.005 0.005 0.005
Miscellaneous expense' (specify) none none none none

Figure 1.— Continued Hypothetical Tax Appraisal of a Large Copper Mine



SUMMARY.OF INCOME & EXPENDITURE These columns to be These columns to be filled out by
filled out by a a company official and submitted

(continued) company official for refiew to the Field Engineer
' A B Phase 1 Phase 2— 9 years

1966 1967 1968 (Est) From 1969 to 1977
MISCELLANEOUS REVENUE (Note B) none none none none
TOTAL ALLOWABLE COST,

Per Pound of Copper $0,303 $0,333 $0,306 $0,297
GROSS COST OF PRODUCTION

Per Year $75,144,697 $71,703,618 $70,493,618 $70,584,658
EXCESS OF GROSS VALUE

Over Gross Cost $24,056,223 $18,733,378 $14,744,192 $17,349,091
DISALLOWED BUT TO BE LISTED
Depletion of Ores $8,177,000 $8,120,000 X X X X X X
Depreciation of Plant & Equipment $12,260,000 $12,100,000 X X X X X X
Capital outlay other than that

specified above none none X X X X X X

Note B Miscellaneous revenue per ton of ore should include revenue from rentals, sales of power,
water or services, custom milling, custom or toll smelting charges and other incidental
revenue derived from the operation. This amount is to be deducted from the operating
expense. Please furnish a separate statement showing the revenue from various sources.

I declare that the figures under "Ore Reserves" and those in columns A and B
under "Summary of Income and Expenditures" have been examined by me and that
to the best of my knowledge and belief are true, correct and complete for
what they purport to be.
Signature of Company Official Date

Figure 1.— Continued Hypothetical Tax Appraisal of a Large Copper Mine



EVALUATION OF DEPRECIABLE ASSETS

Description Year
Net additions plus 
original cost

Accrued
depreciation Book value

Buildings, 
machinery and

1963 $191,150,000 $27,000,000 $164,130,000
equipment totals 
as of 12-31

1964 191,600,000 39,000,000 152,600,000
annually 1965 191,700,000 31,380,000 140,320,000

1966 191,750,000 63,640,000 128,110,000
1967 192,000,000 75,740,000 116,260,000

Figure 1.— Continued Hypothetical Tax Appraisal of a Large Copper Mine



Hoskold Calculation of Present Worth of Hornfel Mine by Accumulation
Method with Risk Rate of 10 Per Cent and Safe Rate of 2 Per Cent

Year Net Factor
1967 $14,700,000 X 1.1951 $15,568,000
1968 17,300,000 X 1.1717 = 20,270,000
1969 17,300,000 X 1.1487 = 19,873,000
1970 17,300,000 X 1.1041 19,101,000
1972 17,300,000 X 1.0824 = 18,726,000
1973 17,300,000 X 1.0612 = ’ 18,359,000
1974 17,300,000 X 1.0404 17,999,000
1975 17,300,000 X 1.0200 = 17,646,000
1976 17,300,000 X 1.0000 = 17,300,000
1977 Operations completed $184,325,000

n = 10 years R = 10% S = 2/S PV = Present Value

Present Value, rv • (Sum of PVR,m-n Series)
- 1 + r'(E:n - D / r

PV = 184,325,000/(1 + .k A - Q -2-■ ■ ~ ^  ) = 184,325,000/2.095 

PV or FCV is $87,983,290

(Baxter and Parks, 1957, p. 359)•

Figure 1.— Continued Hypothetical Tax Appraisal of a Large Copper Mine



Hoskold Calculation of Present Worth of Hornfel Mine by Discount Method
with Risk Rate of 10 Per Cent and Safe Rate of 2 Per Cent

Year Net
1967 $14,700,000 X
1968 17,300,000 X
1969 17,300,000 X
1970 17,300,000 X
1971 17,300,000 X
1972 17,300,000 X
1973 17,300,000 X
1974 17,300,000 X
1975 17,300,000 X
1976 17,300,000 X
1977 Operations

completed

' Factor
0.98039 = $14,412,000
0.96117 = 16,628,000
0.94232 16,302,000
0.92385 = 15,983,000
0.90573 15,669,000
0.88797 = 15,362,000
0.87056 = 15,061,000
0.85349 = 14,765,000
O .83676 = 14,476,000
0.82035 = 14,192,000
8.98259 $152,850,000

Present Value, PV =. __________ (Sum of Discounted Values)___________
(r* times sum of discount factors) + 1/(1 + r)n

PV = 152,850,000/'0.10[8.9825$  + 1/1.0210) = 152,850,000/1.719
PV or FCV = $88,918,000 

(Baxter and Parks, 19571 P* 365).

Figure 1.— Continued Hypothetical Tax Appraisal of a Large Copper Mine



The Present Worth equals the Annual Net Income divided by the risk rate multiplied by the 
appropriate valuation factor. The Safe rate at 2 per cent and the Risk rate at 10 per cent.

Total Net Income = $170,400,000: 170,400,000/10 = $17,040,000, the average annual income.
$17,040,000 X 5.2267 = $89,062,968, the PV or FCV. (Baxter and Parks, 1957, p. 394.)

Hoskold calculation of Present Worth of Hornfel Mine by Total Unit Redemption Annuities. 

$170,400,000 X .52267 = $89,062,968, the PV of FCV. (Baxter and Parks, 1957, p. 406.)

Results compared, using the four methods of computing FCV.

Hoskold calculation of Present Worth of Hornfel Mine by Present Value of Unit Redemption Annuities.

1. Accumulation method, the FCV i s ........................... $87,983,290

2. Discount method, the FCV i s . . .........................  88,918,000

e:5. Present worth of average annual income .................. 89,062,968
4. Total Unit Redemption method, the FCV is ................ 89,062,968

Figure 1.— Continued Hypothetical Tax Appraisal of a Large Copper Mine



example only. The format is adapted from the Department of Property 

Valuation Form #12 MIN 1-68. The various cost details have been 

compared with the Department of Property Valuation's Combined Valuation 

of Arizona Producing Mines for 1966 and are comparable when allowances 

for tax changes have been made.

The Risk rate of ten per cent and the Safe rate of two per cent 

are the same as used by the Department of Property Valuation. The Safe 

rate is based on a formula that the length of expected mine life times 

rate equals one hundred per cent. The Risk rate of ten per cent appears 

reasonable and comparable with that used by valuation engineers in many 

court cases.
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Arizona Valuations

The figures for the Valuation Comparison of the twelve large 

Arizona porphyry copper mines were obtained from the Biennial Reports 

of the Arizona State Tax Commission, county assessor reports, and from 

the Department of Property Valuation (Table l). The first column shows 

the average assessed valuation per year for three years as indicated. 

The second column shows the yearly average gross proceeds for three 

years. The third column is the FCV or full cash value as computed by 

the Department of Property Valuation. The fourth column is the AV or 

assessed valuation or sixty per cent of column throe. The last or 

number five column shows the full or net cash value used by the State 

Tax Commission for the year 1966. After 1967 the mine valuations will 
be made by the Department of Property Valuation (Arizona State Tax



Table 1. A Valuation Comparison of Twelve Large Porphyry Copper Mines in Arizona

Average Assessed 
Valuation 

1963-1964-1965

Average Gross 
Proceeds 

1963-1964-1965

Full Cash 
Value FCV 
1966

Assessed 
Value AV
1966

Tax Comm. 
Net Value 

1966

Inspiration $13,714,000 $31,709,000 $24,670,000 $14,802,000 $19,893,000

Ray 33,814,748 40,092,669 32,381,000 19,429,000 23,634,000

San Manuel 32,038,015 60,668,484 63,351,000 38,019,000 37,439,000

Morenci 73,283,995 80,187,078 135,729,000 81,437,000 87,737,000

A jo 27,127,979 45,968,393 59,173,000 35,504,000 32,531,000

Lavender Pit 11,020,053 25,870,612 13,107,000 7,864,000 11,578,000

Miami 6,096,694 11,154,868 3,371,000 2,023,000 4,514,000

Silverbell 12,663,102 14,989,800 15,698,000 9,419,000 11,000,000

Mission 25,053,550 30,632,835 •42,695,000 25,617,000 26,144,000

Pima 5,089,725 10,550,741 30,054,000 18,032,000 12,115,000
Esperanza 12,319,682 16,350,675 13,431,000 8,059,000 12,598,000

Bagdad - 3,247,620 10,916,013 10,045,000 6,027,000 4,665,000

Totals $255,469,355 $379,090,968 $443,705,000 $266,232,000 $283,848,000



Commission Report, November 1967; Department of Property Valuation 
Report, 1966, unpublished).

Information for the statistics of Arizona's twelve largest 

porphyry copper mines was obtained from Arizona State Tax Commission 

Biennial Reports, Minutes of the State Board of Equalization, United 

States Bureau of Mines published figures on annual production (Arizona 

Department of Mineral Resources Report, March 1966; Arizona State Tax 
Commission Biennial Reports numbers 27 and 28; Minutes of the State 

Board of Equalization for 1962, 1963, 1964, and 1965; United States 
Bureau of Mines, Minerals Yearbook for the years 1962, 1963, 1964, 1965, 
and 1966).

On page 23 the statistics for Arizona's twelve largest porphyry 

copper mines are shown.

On page 24 the cents per pound cost of the three main direct 

state taxes on the mineral industry of Arizona is shown using the three 

year 1963, 1964, 1965 tax rates and comparing with the 1967 and 1968 
tax rates.

Page 25 shows how the new tax rates will affect the mining 

industry, percentage-wise and in dollar amounts.

Table 2 shows a list of Arizona mines that Mr. D. C. O'Neil 

published (O'Neil, 1946). Mr. O'Neil, the former chairman of the 

Arizona State Tax Commission, was interested in the effects of various 

taxing and appraising methods, how they would operate within the state, 

and also how various western copper mining states would value the same 

properties if they were located within the boundaries of their states.

22
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Statistics for Arizona's twelve largest porphyry copper mines 
averaged for the three years of 1963> 1964, and 1965*
Average assessed valuation per year for all twelve . . . .  825514691355
Average assessed valuation all Arizona productive mines . 8269,814,000

Per cent of sill Arizona production from twelve mines . . . 94.68#

Cu. with Au., Ag., & Mo. reduced to copper equivalent in

pounds, average annual production for twelve largest

mines .....................................  . . . . .  1,206,620,000
Weighted price average for the twelve mines ............  31*420

Total yearly average proceeds for the twelve mines . . . .  8379,090,968

Yearly average net income for the twelve mines ..........  8101,673,869

Net income as per cent of gross product twelve mines . . .  26.8#
Total income divided by total production in pounds . . . .  31*4170

(to check the weighted price average)
Net income per pound of copper equivalent, twelve mines . 8.426#

Average Severance tax per year for the twelve mines . . • 85,686,365
Severance tax per pound of copper ......................  0.471#

Under 1968 law, the average severance tax would have been 87»58l,8l9

Under 1968 law, the severance tax per pound of copper . . 0.628#

State income tax under pre-1965 law ..................  . $5,083,500

State income tax under 1965 law ......................... $6,710,220

State income tax under 1968 l a w ......................... .$8,130,440

Average Ad Valorem tax for twelve mines (rate per hundred) $4.8699

Above line reduced to cents per pound of copper produced . 1.031#
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Cents per Pound Cost of the 1963» 1964, and 1965 Taxes.

Ad Valorem t a x ................................................... 1.031#

Severance t a x ..................................................... 4?1#

State Income t a x ...............................................  .421#

TOTAL cost per pound of copper equivalent..............   1.923#
Using same figures, but substituting 1967-1968 Income tax rates.
Ad Valorem t a x .......................... ...................... 1.031#
Severance t a x ..................................................... 4?1#

State Income tax, (a 33 per cent increase over a b o v e ..........  .336#

TOTAL cost per pound of copper equivalent ............... 2.038#
(This would be & 7 per cent increase.)

Using above Ad Valorem tax rate with 1968 Income and Severance tax rates.
Ad Valorem t a x ............ .....................................1.031#

Severance t a x ..................................................... 628#
State Income t a x ...............................................  .674#

TOTAL per pound of copper equivalent ..................... 2.333#

If the 1963, 1964, and 1963 Ad Valorem tax rate continued with the 1968
Income and Severance tax, the increase to the mining industry would be

21.3 per cent.

The Department of Property Valuation has assessed Arizona’s 

producing mines at 78.3% for 1968, of the State Tax Commission's 1967 
final Net or Assessed Valuation. The figures being $273,000,000 and 

$347,800,000 respectively.
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The 1967 Valuation for the twelve m i n e s............ .. .

Ad Valorem taxes paid by the twelve mines ..............

Ad Valorem rate average for the twelve mines ..........

Total Assessed Valuation for Arizona's producing mines . 

Twelve mines percentage of state total for 196? . . .  .

Twelve mines average assessed valuation for 1963, 1964,
and 1965 ...............................................
Ratio of Department of Property Valuation to Tax Comm. 

Estimated 19631 1964, and 1965 valuation under the new

system ..................................................

Ad Valorem tax under 1968 l a w .................. ..

Ad Valorem tax in cents per pound of copper ............

Taxes per pound of copper using 1968 estimated rates.
Ad Valorem ........................  0.893#

Severance ................    0.628#

State I n c o m e ....................   0,674#

T O T A L ................................. 2.195#

1963, 1964, 1965 rate . .............  1.923#
INCREASE per pound of copper . . . . 0.272#

Percentage increase of taxes from 1963, 1964, 1965 versus
1968 ...................................................

Percentage increase of taxes from 1967 to 1968 . . . . •

Estimated annual 1970 Arizona copper production pounds 

Estimated tax increase to the State for 1970 . . . . . .

$300,371,755
$16,144,000

$5,375

$347,779,755

86.37#

$255,469,355
0.785

$200,543,447
$10,779,000

0.893*

14.15%

9.38#

1,954,000,000

$5,314,880



Table 2. A Comparison of Four Arizona Valuation Methods

A yearly average tax valuation for a ten year period, 1937-1946, using the valuation 
methods shown.

Company

1907-1912 Method 
25# of the Gross 

Plus Plant

1913-1914 Method 
12.5% of Gross 
Plus 4 X Net 
Plus Plant

1915-1930 Method 
Capitalization 
of Earnings for 
10 Year Period

1931-1967 Method 
Negotiation

Phelps Dodge

Copper Queen t 7,025,834 $20,406,713 $22,400,954 $19,221,837
Morenci 9,078,064 16,004,895 4,777,541 26,666,800
New Cornelia 7,512,023 23,463,843 16,870,747 23,688,579
United Verde 5,602,694 17,034,864 15,387,898 11,004,254

TOTAL Phelps Dodge $29,218,694 $76,910,315 • $59,437,140 $80,581,469

Inspiration $ 4,992,123 $12,907,681 $ 7,859,099 $12,609,555

Magma 2,562,838 5,541,733 5,661,964 5,693,040

Miami 3,062,401 5,401,429 2,867,570 3,992,546

Ray
TOTAL

2,674,365 8,151,008 3,718,343 7,459,950

All eight mines 
Yearly average

$42,510,343 $108,912,206 $79,544,116 $110,606,560

Source: O'Neil, 1946.



Table 3» Comparative Statement of All 
Arizona Producing Mines

27

Year
Total
Assessed
Valuea

Per Cent 
of State 
Valuation

Taxable
Income*3

Per Cent 
of State 
Income

1918 $467,941,673 56.ll
19 478,947,074 56.00
20 . 453,094,847 51.2321 407,853,036 49.11
22 339,230,263 46.34
23 300,011,605 43.05
24 260,937,218 40.15
23 254.740,349 39.7526 263,992,329 40.42
27 275,678,744 40.96
28 273,397,944 40.10
29 281,163,500 40.12

1930 274,806,761 38.44
31 243,805,102 36.14
32 121,584,923 25.69
33 75,241,588 25.69
34 22,850,852 6.41 $12,478,000 11.4
35 43,610,080 12.26 24,618,000 16.0
36 67,899,475 18.96 24,619,000 10.8
37 87,330,922 22.84 51,235,000 17.4
38 86,668,999 22.42 51,868,000 18.5
39 87,940,877 22.73 42,144,000 17.2

1940 90,426,452 22.90 57,656,000 20.6
41 94,533,154 24.44 65,456,000 21.542 103,866,826 25.57 73,881,000 19.7
43 154,794,467 31.85 85,589,000 18.1
44 • 158,157,023 31.65 84,571,000 16.0
45 147,463,757 30.14 74,574,000 12.8
46 146,700,763 28.98 57,913,000 8.8
47 166,723,536 29.28 127,198,000 13.8
48 182,259,044 27.32 160,544,000 14.1
49 193,976,046 26.47 183,818,000 15.8

1950 194,051,791 25.66 135,984,000 12.5
51 196,961,739 23.79 215,517,000 16.5
52 195,779,122 22.28 203,706,000 14.3
53 179,083,276 19.91 193,176,000 12.4
54 168,677,654 17.80 202,775,000 12.8
55 198,996,787 18.95 . 267,036,000 15.156 305,325,616 24.66 402,667,000 19.2
57 242,190,538 19.31 356,962,000 15.7
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Table 3.— Continued

1958 211,390,651 16.11 262.079.000
307.815.000

11.2
59 246,123,211 16.90 11.5

I960 248,056,498 15.51 260,149,000 9.361 254,309,188 14.59 336,984,000 11.2
62 267,401,652 14.36 336,120,000 11.3
63 267,893,104 13.67 391,201,000

404,478,000
11.4

64 268,834,814 12.92 11.3
65 281,612,582 13.23 475,333,000 12.766 319,786,766 14.23 540,521,000 13.7
67 347,779,196 14.79 573,794,000 13.5

^Valuations before 1918 included all mining.

Estate income and severance taxes put into effect in 1934; 
accurate records before this are not available.

Source: Arizona State Tax Commission Biennial Reports.
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Figure 2. Graph of Comparative Statement of All Arizona Producing Mines

Valuation and Income in hundreds of millions of dollars and as 
per cent of State Total Valuations and Income.
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In Mr. O'Neil’s valuations, it will be noted that Morenci has 

an apparent low valuation. At the time this evaluation was made, 

Morenci was just starting as a large open pit operation.

Litigation

Mining rights are influenced by custom, legislative action, 

administrative decisions, and court judgments. The history of Arizona 
mining is replete with court actions affecting mine taxation.

The Arizona Court had occasion to discuss the taxation of mines 

in 1886 in the case of Waller versus Hughes. Mr. Hughes, the ex- 

officio tax collector, attempted to collect a tax on a mining claim that 

Mr. Waller had patented under the United States Mining Laws.

Mr. Waller claimed that unpatented mining claims are not taxable 

and there is no difference in the estate of an unpatented claim and a 

patented one. The court ruled that patented claims were real property 

and taxable under the law of the day.

Mr. Waller further complained that, even if taxable, the

assessment was void because only a few of such claims were assessed and

that the whole burden of taxation upon this class of property was

unjust. The court held: < ,

It is too plain for discussion that no such assessment can.be 
upheld. It violates every rule upon which taxation proceeds, 
and leaves everything to depend upon the arbitrary will of 
the assessing officer. The facts show not an assessment, but 
an arbitrary exaction. . . . The law requires the assessor to 
ascertain by diligent inquiry and examination all property 
subject to taxation, then determine the full cash value 
thereof. Clearly, nothing of the kind was attempted here.
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The nature of an estate in a mining claim is that of possession. 

The title to land prior to patent is in the United States and thereafter 

in the patentee or his successors (Waller v. Hughes, 1886).

In the case of Earhart versus Powers, the court ruled that taxes 

may be levied against the property of a possessory interest in a claim. 

The Arizona Court held that, "For purposes of taxation, the term 

'personal property1 includes 'any interest or equity in a valid claim 
to non-patented mining claims'" (Earhart v. Powers, 1915)•

The proper approach to full cash value of an operating mine has 

been determined in the action of different cases within the State of 

Arizona. Probably the best stated formula and a summation of several 

cases is "It is the present worth of future profits, and not past 

profits, which determine the value of a producing mine" (State Tax 

Commission v. Phelps Dodge Corp., 1945; State Tax Commission v. Magma 

Copper Co., 1932).

The Arizona Supreme Court has in fact adopted the income 

capitalization approach to mine taxation. This is on a year to year 

basis, looking for the future from a fresh start, and using a "present 

worth of estimated future profits table, such as the Hoskold premise, 

to find the full cash value" (Arizona State Tax Commission v. Phelps 

Dodge Corp., 1945).

The general rule as to time of valuation is that it is made as 

of the date of assessment (Arizona State Tax Commission v. United Verde 

Extension Mining Company, 1931).
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In fixing tax valuation of a producing mine, the court is 

limited to evidence in existence when the assessment was made (Arizona 

State Tax Commission v. United Verde Extension Mining Company, 1931)•

In order to resolve the net income of a mine, like any 
other operation, it is first required to fix the gross 
annual income. From this, take the proper cost of operation 
chargeable against this gross value product, or gross 
income. Just what elements are allowed to be charged off 
as proper costs is the grist of the mill in the producing 
mine appraisal for ad valorem purposes.

The gross product could be measured in terms of money 
or bullion and the cost of production applied, but the 
result will have to be totaled in the terms of money. The 
value of a producing mine is judged by the net profit or 
income stream that can be taken after all allowable costs 
of producing that income have been allowed (Historical 
Study of Mine Taxation and Laws 1913 to 1963)•

i



COMPARATIVE TAX BURDENS OF DIFFERENT INDUSTRIES

The need for study of the effects of comparative tax burdens in 

different industries is especially needed in connection with the special 

taxes levied on mining companies, public utilities, insurance companies, 

banks, and others that sire typically taxed under unique arrangements.

The tax studies that have been made have usually had restricted objec

tives. Apart from the individual special purpose smalysis, the 

objective is usually ratio of taxes to net income or to invested 

capital.

As a measure of general relationship, all taxes are about 

seventy per cent of corporate incomes before taxes. All other taxes 

besides income tsoces equal about forty per cent of incomes before sill 

taxes. Income tsixes equsil about thirty per cent of income before all 

taxes.

The range of situations in which comparisons of the burdens of 

different taxes can be compared with different industries on a reliable 
basis is relatively narrow.

The data for Tables 4, $, 6, 7» and 8 are from the Statistics 
of Income published by the U. S. Treasury Department, Internal Revenue 

Service (Weston, 1962).

An Arizona Ratio Study

The Arizona State Division of Appraissil and Assessments 

Standards made a county and statewide ratio study of the various types
i.
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Table 4. Total Taxes Paid as a Per Cent of 
Net Income Before All Taxes

Per Cent Total 
Taxes Paid

Number
of

Industries

Per Cent 
of

Industries

Over 90 4 5.3
80-89 6 8.7
70-79 10 14.5
60-69 35 50.8
50-59 9 13.0
40-49 3 4.3

Less than 40 2 2.9
Totals 69

Range: 7*24-120.0 per cent

100.0

Table 5* Income Tax as Per Cent of Net Income 
Income Tax and After Other Taxes

Before

Per Cent, Number Per Cent
Income Tax to of of
Net Income Industries Industries

120-140 2 2.9
100-119 1 1.4
80-99 1 1.4
60-79 5 7*2
50-59 38 55*2
40-49 15 . 21.8
30-39 6 8.7

Less than 30 1 - 1.4
Totals £9 100.0

Range: 7*06-140.0 per cent



35
Table 6. Income Tax as Per Cent of Net Income Before 

Income Tax for Profitable Companies

Per Cent, 
Income Tax to 
Net Income

Number
of

Industries

Per Cent 
of

Industries

50-51.7 5 7-3
45-49 19 27.6
40-44 17 24.6
35-39 14 20.3
30-34 13 18.8

Less than 30 1 1.4
Totals %9 100.0

Range: 7.0-51.7 per cent

Table 7* Non-Income Taxes as Per Cent 
Before All Taxes Paid

of Net Income

Per Cent Non- Number Per Cent
Income Taxes of of
to Net Income Industries Industries
Greater than 70 3 4.360-69 2 2.9

50-59 4 5.8
40-49 7 10.1
30-39 20 29.0
20-29 21 30.5
10-19 10 14.5

Less than 10 2 - 2.9
Totals 59 100.0

Range: 1.35-74.34 per cent



Table 8. Non-Income Taxes Paid as Per Cent of 
National Income Generated

Per Cent Non- 
Income Taxes 
to National 

Income Generated

Number
of

Industries

Per Cent 
of

Industries

Greater than 19 2 4.3
14-18 2 4.3
9-13 4 8.5
7-8 3 6.4
5-6 8 16.9
3-4 20 42.5
1-2 6 12.8

Less than 1 2 4.?
Totals 47

Range: 0.38-107.8 per cent
100.0
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and classifications of property throughout the state. This study shows 

the wide variation in assessed value to full cash value, known as the 

AV/FCV ratio.

\ The widest variance in the AV/FCV ratio within the counties

appeared in residential improvements. In Mohave County the ratio was 

17 and the variance from 2 to $40. In Pima County the ratio was 24 and 

the variance from 2 to 434. In Apache County the ratio was 11 and the 
variance 2 to 404.

The statewide variation in AV/FCV ratios for commercial 

property was less than the variances above, but as can be ascertained 

from Table 9 the variation in high and low ranges is considerable.

Table 10 is designed to show the effects of the legislative act 

classifying various classes of property at different percentages for 

taxation purposes. (See Appendix C.)
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Table 9« Results of a Statewide Ratio Study for the 
Department of Property Valuation February 1966

Class of Property
AV/FCV
Ratioa

Low
Range'5

High
Range0

1. Operating Railroads 55 8 346

2. Telephone & Telegraph Go's. 32 9 6l
9. Producing Mines 64 20 159
10. Gas, Electric Utility, etc. 31 9 74

Gas Utilities 28 9 31
Electric Utilities 38 37 74

Pipelines . 26 20 40

11. Water Utilities 16 7 38
12. Residential Land 6 3 13

Vacant 6 3 12
Improved 7 3 15

13• Residential Improvements 25 9 29
14. Commercial & Industrial Land 3 1 12
15. Apartment, Hotel, Motel Buildings 20 10 28
16. Commercial & Industrial Improvements 21 . 10 27

aPer cent of Assessed Value to Full Cash Value, average for the
State.

^The low range of AV/FCV ratio. 

cThe high range or maximum ratio.



Table 10. Effects of Ad Valorem Tax Classification 

For any taxing district of the state with an $8.00 Ad Valorem rate.

Class
Assessment
Percentage Type of Business

Full Cash Value 
FCV

Assessed Value 
AV

Combined 
Tax Rate Taxes Levied

1 60 Mining, Railroad $10,000,000 $6,000,000 $8.00 $480,000

2 40 Utilities, etc. 10,000,000 4,000,000 8.00 320,000
3 25 Factory, Newspaper 10,000,000 2,500,000 8.00 200,000
4 18 Farm, Ranch, Home 10,000,000 1,800,000 8.00 144,000

If any of the following companies were to buy a $10,000 machine tool, the first year annual 
tax would be as follows, using the $8.00 tax rate per $100 assessed valuation and without allowances 
for depreciation.

1. Any producing mine, or operating railroad ........  $480

2. A public u t i l i t y .............. ..................  320

3. A manufacturing p l ant............................. 200

4. Farms, ranches, or personal u s e ..................  144

VIvo



A FIVE STATE VALUATION COMPARISON

The following valuation comparisons show how the twelve large 

Arizona porphyry copper mines would be valued for ad valorem assessment 

purposes in the indicated five western states. For this comparison the 

average production, mine plant valuations, and net proceeds for the 

years 1963, 1964, and 1965 for the State of Arizona are used.
Due to various legislative definitions of taxing methods and 

procedures, tax rate variations in counties and school districts in 

which part or all of a mine property may be located along with other 

variables make it difficult to make accurate comparisons.

ARIZONA

Claims as valued by the State Tax Commission. $1831800,000
Mine plant. 71.629,000

Three year average valuation, per year $255,429,000

(The word claims, means claims and ore reserves in Arizona.)

MONTANA

Claims @ $2.50 to $20.00 per acre, $20.00 used. 
Net proceeds for the twelve mines, Arizona figure. 

Mine plant, FCV is $71,629,000 assessed at 30#. 

Three year average valuation, per year

$ 1 ,280,000 

101,674,000 

21,489,000 

$124,443,000

(Claims assessed as shown. The net proceeds are used in place of the 
mine valuation.)

40
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NEVADA

Claims for 3 years @ 21% of plaint, a 3 year state average. 

Mine plant or improvements, as in Arizona.

Yearly average net proceeds, from Arizona figures.

The full cash value or FCV.

FCV times the average state mine rate of 34.1$ for the AV. 

The 21% of plant is a state average for the three years.

ft 15,042,000 

71,629,000 
101,674,000 
$188,345,000
$ 64,226,000

NEW MEXICO

Mine plant using Arizona figures.

Five year average net proceeds, an approximation. 

The full cash value or FCV.

$ 71,629,000 

100,000,000 

$171,629,000
The state tax commission can elect to use net proceeds or other method.

UTAH

Mining claims @ $5.00 per acre.

Mine plant, $71,629,000 at 30% FCV.

Net proceeds, $101,674,000 multiplied by 2. 
Full cash value or FCV.

$ 320,000 
21,489,000 

203,348,000 

$225,157,000

The above figures show that Arizona obtains the highest mine 

valuations of the states listed.

O'Neil's Four State Valuation Comparison 

Table 11 shows an evaluation of the eight Arizona mines- of 
Table 2, for the four western copper mining states. This is from Mr. 

D.-C. O'Neil's Forty Years of Mine Taxation. In this study he wrote the 

following statement: "A study of these charts will show that the



Table 11. O'Neil's Four State Valuation Comparison

Assessed valuations of eight Arizona mines for the years 1937 to 1946 using valuations 
methods of four other mining states.

Montana Nevada New Mexico Utah

Company
10095 Net Plus 

Plant
100% Net Plus 

Plant
5 Year Average 
Plus Plant

Twice Net Plus 
Plant

Phelps Dodge

Copper Queen $7,546,06? $.7,546,067 $.7,616,146 $11,242,534
Morenci 8,823,913 8,823,913 7.967,759 10,851,743
New Cornelia 8,621,587 8,621,587 7,932,778 13,019,741

United Verde 6,316,445 6,316,445 6,089,055 9,468,102

TOTAL Phelps Dodge . $31,308,012 $31,308,012 $29,605,737 $44,582,120

Inspiration $4,975,529 $4,975,529 $4,362,734 $7,215,809

Magma 2,217,079 2,217,079 2,199,897 3,117,597

Miami 1,975,708 1,975,708 1,732,651 2,829,882
2,674,090 2,674,090 2,256,354 4,238,885

All Eight Mines 
(yearly average)

$43,150,418 $43,150,418 $40,157,374 . $61,984,293

Source: O'Neil, 1946 -rro



present method of valuing Arizona mines produces a higher valuation than 

any of the previous methods used, considerably higher than any other 

state assesses mines, and of most importance, it produces uniformity 

from year to year." In the opinion expressed in one tax report this is 

a questionable virtue (Griffenhagen Report, 1951) • There is a variance 

between the valuations shown in this thesis and the report of Mr.

O'Neil; however, both show that Arizona valuation methods produce the 

highest valuations of the states shown.



CONCLUSION

The statewide ratio study shows clearly the wide discrepancies 

that have obtained in assessment practices. This is also shown in the 

mine valuation differences between the State Tax Commission and the 

various company evaluations that have been upheld by the State Supreme 

Court. The 1966 valuations by the State Tax Commission and the Division 
of Appraisal and Assessment Standards do show that a change in valuation 

methods was necessary. The trend to solving problems and paying for the 

results through higher government authority certainly requires more 

uniform and equitable taxing methods.

The effect of the change in valuation authority from the State 

Tax Commission to the Department of Property Valuation, formerly known 

as the Division of Appraisal and Assessments Standards should result in 

more uniform mine assessments without the legal conflicts of the past. 

Under this new system the mining companies should be able to accurately 

ascertain how their property has been evaluated. Under the State Tax 

Commission procedure of negotiated valuation, the mathematics of the 

negotiated valuation could not be determined and an explanation of the 

procedures or method could not be found in either the minutes of the 

Board of Equalization or the Tax Commission Biennial Reports.

Since the trend appears to be for a larger share of the tax 

burden to be absorbed by business, the mining companies will find their 

tax burden increasing. As has been shown the increase from 1965 to 1968 
is more than sixteen per cent. The increase from 1967 to 1968 will
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exceed nine per cent. The decrease in ad valorem tax will be more than 

offset by the increases in severance and state income taxes.



APPENDIX A

SOUTHERN PACIFIC V. COCHISE COUNTY 

92 Ariz. 395
SOUTHERN PACIFIC COMPANY, 
a corporation, Appellant,

v.
COCHISE COUNTY et al., Appellees 

No. 7188.
Supreme Court of Arizona.

En Banc.
Jan. 9i 1963^

Rehearing Denied Feb. 11, 1963.

Action by taxpayer, a railroad, to recover taxes paid under 

protest and to enjoin future discriminatory assessments arising from 

alleged systematic undervaluation practices. The Superior Court of 

Maricopa County, Warren L. McCarthy, J ., dismissed the complaint, and 

the railroad appealed. The Supreme Court, Struckmeyer, J., held that 

the complaint averring intentional discrimination stated a claim for 

injunctive relief but that the taxpayer could not be granted a refund 

where to do so would threaten financial solvency of many taxing units.

Affirmed in part; reversed in part, with directions.

1. Taxation— 451

Board of equalization, having plenary power to consider and 

correct discriminatory practices presented to it, has positive duty to 

exercise that power when its authority is invoked by one claiming dis

criminatory tax assessments. A.R.S. § 42-l4l.

1 . Source: 377 Pacific Reporter, 2d Series, pp. 770-779•

'
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2. Taxation— 493(8)

Statute permitting taxpayer dissatisfied with amount of his 
assessment, as fixed by Tax Commission or reviewed by board of equali

zation, to appeal "as provided in this article and not otherwise" is 

exclusive where amount of assessment is questioned. A.R.S. § 42-146, 
subd. A.

3. Taxation— 493(8)

Statute providing that appeal therein provided for taxpayer 

dissatisfied with assessment fixed by tax commission or as reviewed by 

board of equalization is exclusive did not bar taxpayer from maintaining 

original action seeking to compel state board of equalization either to 

equalize all assessments in respective counties at full cash value or to 

equalize its assessment at an amount commensurate with valuations of 

property assessed by county assessors, on contention that its property 

was assessed at 89 percent of full cash value whereas other property was 
assessed at 20 percent of full cash value. A.R.S. §§ 42-l4l, 42-146, 

subd. A, 42-14?, subd. C.

4. Taxation— 42(1)

State may classify subjects of taxation. A.R.S. §§ 42-123* 

42-143, 42-227, 42-761 et seq.; A.R.S. Const, art. 9, § !•

5• Taxation— 493(7)

Complaint of taxpayer, a railroad, which alleged systematic and 

intentional discrimination in assessing railroad property at higher 

percentage of full cash value than other properties stated claim for 
relief under statutes disclosing general legislative scheme for assess
ment on all species of property, including that of railroads, at full



cash value. A.R.S. Const, art. 9» § 1; A.R.S. §§ 42-123, 42-143,
42-227, 42-762.

6. Taxation--498

Taxpayers other than railroad maintaining action for recovery of 

taxes paid under protest and for injunction against future discrimina

tory assessment were not required to be made parties to action in order 

to permit granting of injunctive relief sought. A.R.S. Const, art. 9, 

g 1; A.R.S. §§ 42-123, 42-143, 42-227, 42-762; 16 A.R.S. Rules of Civil 
Procedure, rule 19 and (a).

7. Taxation— 498 , 543(5)

County boards of supervisors acting in their capacity as county 

boards of equalization were not required to be joined as parties in 

railroad's suit against counties and their assessors to recover taxes 

paid under protest and to enjoin future discriminatory assessments.

16 A.R.S. Const, art. 9, § 1; A.R.S. §§42-123, 42-143, 42-227, 42-762; 
16 A.R.S. Rules of Civil Procedure, rule 19 and (a).
8. Taxation— 498

Statute prohibiting issuance of injunction against state,

county, municipality, or officer thereof to prevent or enjoin collection
/

of any tax imposed or levied 'did not preclude injunction against dis

criminatory assessments. A.R.S. § 42-204, subd. B.

9• Taxation— 30

Statute empowering Tax Commission to classify all property does 

not permit Commission to carve out special classification repealing 

specific enactments contrary to express uniform scheme of Legislature. 

A.R.S. § 42-122; A.R.S. Const, art. 4, pt. 1, § 1.

48
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10. Constitutional Law— 62

Statute which gives unlimited regulatory power to a commission, 

board, or agency with no prescribed restraint offends Constitution as 

delegation of legislative power.

11. Taxation— 28
Legislature cannot delegate to administrative body or official 

both the power to fix rate of taxation according to standard and power 

to prescribe standard.

12. Taxation— 537

Overvaluation of property is not ground of action at law for 

excess of taxes paid beyond what should have been upon a just valuation.

13. Taxation— 543(1)
Public policy discourages suits for refund of taxes, even if 

they are illegally collected, and if taxpayer desires to raise question 

as to his taxes, he must scrupulously follow the statutory procedure. 

A.R.S. Const, art. 9, § 1; A.R.S. §§ 42-125, 42-143, 42-227, 42-762.
14. Taxation— 535

Refund of taxes is by virtue of governmental grace rather than 

by reason of any legal right in taxpayer to refund.

15. Evidence— 23(l)

Supreme Court took judicial notice that taxing subdivisions of 

Arizona had long predicated their fiscal affairs upon systematic under

valuation practices.
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16. Courts— 100(1)
Decision overruling administrative interpretations of taxing 

acts will be made prospective only where neglect results in great 

economic hardship.

17. Taxation— 537
A railroad could not be granted refund of taxes paid under pro

test that assessments against it were excessive because of fact that its 

property was assessed at 89 percent of full cash value rather than the 
20 percent of full cash value applied by taxing authorities to other 
properties where granting refund would present threat to financial 

solvency of many tax units of state, but decision precluding discrimina

tory practices would be made prospective only. A.R.S. Const, art. 9»

§ 1; A.R.S. §§ 42-123, 42-143, 42-227, 42-762.
.....*....

Evans, Kitchel & Jenckes, Phoenix, Robert L. Pierce, San 

Francisco, Cal., for appellant.

Robert W. Pickrell, Atty. Gen., William Clark Kennedy, Chief 
Asst. Atty. Gen., Philip M. Haggerty, Asst. Atty. Gen., and Stanley Z. 

Goodfarb and Leslie C. Hardy, Sp. Counsel, Phoenix, for appellees.

STRUCKMEYER, Justice.

The Southern Pacific Company brought this action in the superior 

court seeking to recover taxes paid under protest for the first one-half 

of the fiscal year 1959 and to enjoin future discriminatory" assessments 
arising from alleged systematic undervaluation practices by appellees.
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From a judgment granting a motion to dismiss appellant's complaint this 

appeal has been taken.

Appellant is a Delaware corporation owning and operating, an 

interstate, railroad system, a portion of which is located in the 

appellee counties of the state. In June 1959 the State Tax Commission 

assessed the taxable property of appellant in the state at 

$65,397,243.50. Pursuant to the applicable statutes appellant appeared 

before the State Tax Commission acting in its capacity as the State 

Board of Equalization and objected to the assessment. It offered to 

show that the full cash value of its property in Arizona was $73»000,000 

and that its property was assessed at not less than 89 per cent of full 
cash value but that other property subject to assessment by the respec

tive county assessors was assessed at no more than 20 per cent of full 
cash value on the average. The Board was requested to equalize the 

assessment by either lowering it to the average of other properties or 

by raising other assessments to full cash value. Appellant alleged that 

the Board wilfully, intentionally and fraudulently rejected its request 

for equalization refusing to take any action. Thereafter the taxes 

assessed were paid to the respective county treasurers accompanied by 

written protests. In January, i960, appellant commenced suit seeking to 
recover a portion of the taxes paid and to enjoin defendants from making 

similar discriminatory assessments in the future.

[l] The State Tax Commission in its capacity as State Board of 

Equalization is invested with the duty to equalize the valuation and 

assessment of property throughout the state. Its power of equalization 

is practically unlimited. To that end it may equalize the assessment of
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all property between persons of the same assessment district, between 

cities and towns in the same county, and between different counties of 

the state and the property assessed by the Commission in the first 

instance, A.R.S. § 42-141.

"The equalization of taxes is as essential to a valid assess

ment as the listing and valuing of the same by the assessor. 

Beginning with the laws of 1877, Chapter 33» Complied Laws of 
that year, down to the present time the taxpayer has been given 

the right to appear before equalizing boards and protest his 

assessment as made and returned by the assessing officer. Since 

statehood, or 1912, that right, we take it, is a constitutional 
right, for when the organic law provides that the manner, method 

and mode of assessing, equalizing and levying taxes shall be such 

as the law prescribes, it is tantamount to saying that there must 

be a procedure or method for equalizing valuations of property 

before exacting the tax." Maricopa County v. Trustees Ariz. Lodge, 

52 Ariz. 329, 80 P.2d 955.
The Board of Equalization, having plenary power to consider and correct 

discriminatory practices presented to it, has the positive duty to 

exercise such power when its authority is invoked by one claiming dis

criminatory assessments.

[2] It is urged that appellant has riot followed the proper 

remedy afforded to it by the statute. A.R.S. § 42-146, subd. A 

requires:

"Any taxpayer dissatisfied with the amount of his assessment 

as fixed by the state tax commission, or as reviewed by the state



board of equalization, may appeal therefrom as provided in this 

article and not otherwise."

Where the "amount of the assessment" is questioned, this section is 

exclusive. Valley National Bank of Phoenix v. Apache County, 57 Ariz. 

459, 114 P.2d 885.
[3] Appellant concedes that it has not complied with the 

statutory procedure. Fundamentally, its position is that by the 

inequality in assessments, namely 89 per cent of full cash value as 
against 20 per cent of full cash value, it bears an unfair and dis
criminatory share of the tax burden. Thus, while superficially it would 

appear that appellant's complaint is with the "amount of its assess

ment", the issue presented actually encompasses a broader sweep. It is 

sought to compel the State Board of Equalization either to equalize all 

assessments in the respective counties at full cash yalue or to equalize 

appellant's assessment at an amount commensurate with the valuations of 

property assessed by the county assessors, and, to recover taxes paid 

under protest occasioned by the unequal treatment.

The statutory appeal under § 42-146, supra, is limited to a 

determination by the superior court of the valuation of the applicant's 
property.

"If the court finds that the assessment is excessive, the 

court shall find the full cash value of the property and render 

judgment for appellant and against the county. If the court 

finds the assessment represents the full cash value of the 

property, the action shall be dismissed with costs against 

appellant. If the court finds the assessment is below the full
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cash value of the property, the judgment shall be for the county 

and against appellant for the costs of the appeal and the taxes 

due on the property as if it had been originally assessed at its 

full cash value." A.R.S. § 42-14?, subd. C.

In the statutory appeal the superior court is only authorized to raise 

appellant's assessment from 89 per cent of full cash value to 100 per 
cent, an existing difference admitted by appellant. Such a judgment 

would not only perpetuate but would increase the existing inequality of 

which appellant complains.

. We said in McCluskey v. Sparks, 80 Ariz. 15, 291 P.2d 791» where
'J

the complaint was of discrimination in assessment of properties as com

pared to other like properties in a county:

"It is plain that when the issue to be tried is discrimina

tion calling for proof of systematic and intentional dispropor

tionate undervaluation, the appeal remedy prescribed by sections 

75-419 [now A.R.S. § 42-24$) and 73-110, supra, [now A.R.S.
§ 42-146] is no remedy at all for the reason that the issues con

cerning such a discrimination could not be tried and decided 

under the appeal remedy." 80 Ariz. 19, 291 P.2d 793•

Here, it is equally plain that the statutory procedures are inadequate, 

in fact, providing less than no remedy at all. Appellant is compelled 

to either seek relief in an original action in the superior court, as it 

has, or it can not escape the consequences of the asserted systematic 

undervaluation practices.

[4] Appellees question whether the allegations of appellant's 

complaint asserting systematic and intentional discrimination states a



55
claim for relief urging that the state may properly classify the 

subjects of taxation, treating such subjects differently and that the 

legislature has created such a classification in the case of railroads 

by A.R.S. Title 42, Chapter 4, Art. 4. There can be no doubt that the 

state may classify the subjects of taxation. Brophy v. Powell, ^8 Ariz. 
543, 121 P.2d 647; Powell v. Gleason, 50 Ariz. 542, ?4 P.2d 4?, 114 
A.L.R. 838; Peoples Finance & Thrift Company v. Pima County, 44 Ariz. 
440, 38 P.2d 643; state Tax Commission v. Shattuck, 44 Ariz. 379»
38 P.2d 631. We said in Powell v. Gleason, supra:

"In the absence of a constitutional prohibition, the Legislature 

of a state may classify property for taxation. Our Constitution not 

only does not prohibit classification, but, as a matter, of fact, 

implies that this can and will be done. Section 1, art. 9, Const, 

of Arizona." 50 Ariz. 551, ?4 P.2d 52.

The language of the Constitution, Sec. 1, Art. 9, A.R.S. pro

vides "All taxes shall be uniform upon the same class of property within 

the territorial limits of the authority levying the tax." This does not 

mean that taxes shall be uniform on all classes of property. Property 

of the same value but of different character need not be taxed the same. 

Yellowstone Pipe Line Company v. State Board of Equalization, 138 Mont. 
603, 358 P.2d 55, cert, denied, 366 U.S. 917, 8l S.Ct. 1095, 6 L.Ed.2d 
24l. But we need not pause to consider further whether the legislature 

could establish a classification permitting the assessment of appel

lant's property at a greater percentage of full cash value than other 

property throughout the state for the preliminary question of whether
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the legislature has done so must be answered in the negative. It has 
not.

[5] A casual reading of the articles of the Revised Statutes on 

taxation discloses a general legislative scheme that assessments on all 

species of property shall be at full cash value. By A.R.S. § 42-227 

"All taxable property shall be assessed at its full cash value." By 

A.R.S. § 42-123 the State Tax Commission is charged with exercising 

general supervision over the administration of the tax laws of the state 

and over county, city and town assessors and all local boards of levy 

and assessment "for the purpose of insuring that all assessments of 

property are made at its full cash value, and shall require assessors 

and county boards of equalization to assess all property at its full 

cash value." Again, by A.R.S. § 42-143 the State Board of Equalization 

is required to examine and compare the abstracts of assessments of the 

property in the several counties and "equalize them so that all taxable 

property is assessed at its full cash value."

There are admittedly some specific legislative exceptions from 

the uniform general scheme, notably Machinery and Equipment of Manu

factories, A.R.S. § 42-228, Producing Oil and Gas Interests, A.R.S.

§ 42-227-01 et seq. Railroads have not, however, been excluded from the 

general uniform scheme of assessment. The classification to be found in 

A.R.S. § 42-761 et seq. is principally a special method by which the 

value of railroad properties may be determined. There the legislature 

has directed that the State Tax Commission shall meet to appraise and 

assess the taxable property of railroad companies which "property shall 

be valued at its full cash value." A.R.S. § 42-762. Thus, while there
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is no constitutional limitation on the assessment of appellant's 

property on a basis different from other property generally the legisla

tive prohibition is clearly apparent.

In Sparks v. McCluskey, 84 Ariz. 283, 287, 32? P.2d 295, we 
applied the principle equally applicable here:

"There is no indication of any dishonest motives on the part 

of any of these officials. We are satisfied there were none but 

if the result of these intentional acts is discrimination the 

assessments cannot stand irrespective of honest motives."

(Emphasis supplied) 84 Ariz. 286, 327 P.2d 297•

The Tax Commission in failing to assess appellant's property at full 

cash value and thereafter to equalize the assessment with other property 

has not acted within the authority conferred upon it by law. Taxing 

officials may not under the pretense of enforcing a taxing act impose 

taxes not authorized thereby. Crane Co. v. Arizona State Tax Commis

sion, 63 Ariz. 426, 163 P.2d 656, 163 A.L.R. 26l. We, therefore, hold 

that appellant in alleging systematic and discriminatory practices by 

appellee taxing officials states a claim which entitles it to some 
relief.

[6] In considering what relief is appropriate appellant is met 

with the contention that its claim for injunctive relief can not be 

granted because it requests the lower court to require the county 

assessors to increase the assessment on other taxable property in their 

counties without giving notice to the owners thereof or joining them as 

parties to this action. We are unable to accept this contention. The 
Rules of Civil Procedure, 16 A.R.S., require only that persons having a
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joint interest shall be made parties, Rule 19(a). In speaking of this 

rule we have said the test is whether the absent person's interest in 

the controversy is such that no final judgment or decree can be entered 

which will do justice between the parties actually before the court 

without injuriously affecting the rights of others not brought into the 

action. Bolin v. Superior Court, 85 Aria. 131, 335 P.2d 295•
The absent persons here are the other taxpayers in the state and 

the counties affected. There rights can not be injuriously affected by 

a decree of court in this litigation since they have no right other them 

that the tax laws be administered as written, fairly and without dis

crimination . Were the ultimate judgment to go against appellees, tax

payers would have no right injuriously affected thereby for they have no 

right to perpetuate discriminatory acts by public officials even though 

in a measure they profit therefrom.

[?] In view of our discussion concerning Rule 19 and the 

plenary power lodged in the State Board of Equalization to equalize all 

property assessments throughout the state, it is sufficient to say that 
the county boards of supervisors acting in their capacity as County 

Boards of Equalization need not be joined in this action.

[8] Appellees urge that by the express language of A.R.S.

§ 42-204, subd. B state and county officials may not be enjoined in this 

tax litigation. That section provides:

"No injunction shall issue in any action or proceeding in any 

court against the state or against any county, municipality or 

officer thereof, to prevent or enjoin the collection of any tax 

imposed or levied."
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Appellant, however, does not seek to prohibit or enjoin the 

collection of a tax. It seeks to enjoin the Commission and the County 

Assessors in the future from assessing appellant's properties in an 

amount in excess of the percentage of the full cash value at which other 

properties are assessed or in the alternative to compel in the future 

the assessment of all properties at full cash value. Appellant is 

seeking to compel the taxing officials to comply with the statutes but 

if unable to strictly comply therewith to cease using the power of 

public office as the means to discriminate against it. This was 

adequately discussed in Crane Co. v. Arizona State Tax Commission, 

supra, 63 Ariz. 426, 445, 163 P.2d 656, 664, where we said:
"Here the injunction is sought not to prevent the execution 

of the statute but to prohibit wrongful action on the part of the 

defendants under the guise of its enforcement or execution. Not

withstanding the statute, we believe it to be the law that if 

public officers exceed their authority and resulting injury cannot 

be adequately provided by proceedings at law, equity will enjoin 

the commission of such illegal act."

While we conclude that appellant's claim for injunctive relief 

states sufficient facts which if established would authorize a court to 

grant relief of some kind, we do not at this point in the litigation 

pass upon what form the relief may take when all the facts have been 

developed. If appellant establishes that its property is being assessed 

at a higher percentage of full cash value than other properties, then 

under the existing statutes discrimination within the l4th Amendment to

the United States Constitution will have been shown. Sioux City Bridge1 •
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Co. v. Dakota County, 260 U.S. 44l, 43 S.Ct. 190, 6? L.Ed. 340, 28 
A.L.E. 979; McCluskey v. Sparks, supra, 80 Ariz. 15, 291 P.2d 791.

In the analogous situation in Sioux City Bridge (the complaining 

taxpayer was there assessed at 100 per cent of its true value, while 
others were assessed at a much lower rate), the Supreme Court of the 

United States resolved the dilemma with this statement:

"This court holds that the right of the taxpayer whose property 

alone is taxed at 100 per cent of its true value is to have his 
assessment reduced to the percentage of that value at which others 

are taxed even though this is a departure from the requirement of 

statute. The conclusion is based on the principle that where it is 

impossible to secure both the standard of the true value, and the 

uniformity and equality required by law, the latter requirement is 

to be preferred as the just and ultimate purpose of the law."

Hence, unless or until the legislature exercises its authority and 

establishes classifications of property which permit an assessment at a 

different percentage of full cash value, courts have no alternative 

other than to prohibit officials from assessing appellant's properties 

at a different percentage of full cash value from other properties.

We now address ourselves to the most difficult aspect of the 

litigation. Appellant seeks to recover from the state and appellee 

counties 77 per cent of the first half of its taxes paid in 1959• Our 

conclusion that appellant may not recover compels us to detail somewhat 

extensively those matters persuading us to that view.

There is a suggestion from appellees' brief that the State Tax 

Commission has the power to classify appellant's properties so that it
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bears a greater share of the tax burden than other properties generally 

throughout the state. Appellees quote to us from the language of the 

Supreme Court of the United States:

"That the states may classify property for taxation; may set 

up different modes of assessment, valuation and collection; may 

tax some kinds of property at higher rates than others; and in 

making all these differentiations may treat railroads and other 

utilities with that separateness which their distinctive character

istics and functions in society make appropriate— these are among 

the common-places of taxation and of constitutional law.

[citations] " Nashville C. & St. L. Ry. v. Browning, 310 U.S. 362,

60 S.Ct. 968, 84 L.Ed. 1254.
[9] While the legislature of this state in the case of rail

roads has not taxed its property at a higher rate than others the State 

Tax Commission has been expressly authorized to classify property for 

the purposes of taxation. "The commission shall have full power to 

classify all property * * *." A.R.S. § 42-122. But we do not think 

that the Commission under this statute may carve out a special classifi

cation which repeals specific enactments contrary to the express uniform 
scheme of the legislature.

[l0, ll] Under the Constitution the legislative authority of 

the state can only be exercised by the legislature, Art. 4, Pt. 1,
Sec. 1, Constitution of Arizona, and this power can neither be relin
quished nor delegated, Loftus v. Russell, 69 Ariz. 2451 212 P.2d 915 
Hernandez v. Frohmiller, 68 Ariz. 242, 204 P.2d 854. Although the light 

of a legitimate grant of power for administrative action is often quite
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dim, it may safely be said that a statute which gives unlimited regu

latory power to a commission, board or agency with no prescribed 

restraint offends the Constitution as a delegation of legislative power. 

State v. Marana Plantations, 75 Ariz. Ill, 252 P.2d 8?. What the 

legislature cannot do is to delegate to an administrative body or 

official not only the power to fix a rate of taxation according to a 

standard but also the power to prescribe the standard. Duhame v. State 

Tax Commission, 65 Ariz. 268, 179 P.2d 252, l?! A.L.R. 684.
We do not, however, find it necessary to reach the question 

whether the delegation of power can be sustained constitutionally for in 

no event can it be construed to give unlimited power to change the 

uniform method of assessment prescribed by the legislature, that is, to 

classify to the extent here necessary to support the Commission's 

action. The Commission cannot gather to itself more power than consti

tutional government permits.

Appellant pleads as the basis for the recovery of the excess 

taxes paid under protest:

"For many years last past the assessors have habitually, 

intentionally and systematically assessed all property in their 

respective counties (excluding property assessed by the Commission) 

for tax purposes at not exceeding, on the average, twenty per cent 

(20%) of its full cash value. Such practice has been a matter of 

public notoriety and well known to the Assessors, the Commission 

and the Board. During such period, and notwithstanding such 

knowledge, the Commission has habitually, intentionally, and 

systematically assessed property subject to assessment by it at
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a percentage of full cash value greatly in excess of twenty 

per cent (20#) and has assessed plaintiff's operating properties 
in the State of Arizona in excess of seventy-six per cent (76#) 
of their full cash value. During said period, and notwithstanding 

the repeated objections and protests of property owners, including 

plaintiff, the Board has habitually, intentionally and system

atically failed and refused to equalize assessments to the end 

that all property would be assessed at full cash value. * * *"

Neither the "public notoriety" of the practices pleaded nor that 

they have continued "for many years" can be doubted. In 1903» nine 

years prior to statehood, an appeal was perfected to this Court 

asserting gross inequalities in assessments by reason of similar 

practices of the Territorial Board of Equalization. County of Cochise 

v. Copper Queen Consolidated Mining Co., 8 Ariz. 221, 229, 71 P» 946.
In a speech before the Constitutional Convention on November 19th, 1910, 
in opposition to a proposed amendment, later rejected, to Art. 9, Sec.

1, Mr. E. E. Ellinwood, a delegate to the Convention, stated:

"The other day I stepped into the office of the assessor of this 

county, Mr. Frank Luke, and I asked him at what rate he assessed 

the property of Maricopa County. He said in no instance less than 

one-fourth, and in no instance more than one-third of its value.

Then if you put this in the constitution, you would be fixing it 

so the railroad is assessed at its full value while other property 

is assessed at from 1/3 to 1/4 of its value." Verbatim Report 

Arizona Constitutional Convention, 1910, Vol. 2, Saturday morning, 
Nov. 19th, page 9*

1
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Nearly five years ago in Sparks v. McCluskey, 84 Ariz. 283, 237 P»2d 

295, this Court took judicial notice of the fact that no properties were 

assessed at full cash value and stressed the testimony of the county , 

assessor in that case in which he testified the properties of the class 

there under consideration were assessed at approximately 28 per cent of 

full cash value.

[12-14] The rule at the common law was that taxes voluntarily 

paid could not be recovered, Maricopa County v. Arizona Citrus Land Co., 

55 Ariz. 234, 100 P.2d 587. Overvaluation of property is not a ground 

of action at law for the excess of taxes paid beyond what should have 

been upon a just valuation, Stanley v. Supervisors of Albany, 121 U.S. 

535, 7 S.Ct. 1234, 30 L.Ed. 1000. Public policy discourages suits for 

the refund of taxes even where illegally collected. State ex rel.

S. S. Kresge Co. v. Howard, 357 Mo. 302, 208 S.W.2d 247, and if the 

taxpayer desires to raise a question as to his taxes he is compelled to 

scrupulously follow the statutory procedures, Smotkin v. Peterson,

73 Ariz. 1, 236 P.2d 743, for the refund of taxes paid is by virtue of 
governmental grace rather than by reason of any legal right which the 

taxpayer has to such a refund. State v. Airesearch Manufacturing Co.,

68 Ariz. 342, 206 P.2d 562.
[15] We take judicial notice that the taxing subdivisions of 

the state have long predicated their fiscal affairs upon the practices 

alleged in appellant's complaint. For example, school districts have 

been organized and have issued bonds for capital improvements pursuant 

to the authority granted by the Constitution, Art. 9, Section 8, in 

anticipation of continued revenues derived from the taxation practices



now complained of. The refund which appellant seeks together with other 

similar claims threatens the financial solvency of many taxing units of 

the state, particularly those in rural and undeveloped areas.

Appellees urge upon us that where a statute ih ambiguous we will 

not disturb long established administrative interpretation and the acts 

of public officials predicated thereon, Long v. Dick, 87 Ariz. 24,
34? P.2d 581, 80 A.L.R.2d 949i Maricopa County v. Trustees Ariz. Lodge, 
52 Ariz. 329, 80 P.2d 955• We do not find here an ambiguity and cannot 

countenance the wilful, systematic and intentional violation of the law 

no matter how long continued. To do otherwise would be to deny the 

equal protection of the law to appellant. We can, however, make our 

decisions prospective in application where great hardship will result if 

caused from long continued failure to exert a legal right.

Appellant pleads, in effect, that during the period of the many 

years the assessors continued the stated practice, it has repeatedly 

objected and protested; yet, its protests can only be considered as at 

best perfunctory. Appellant has not until now sought the assistance of 

this Court to compel a discontinuance of what has long been the settled 

practice. Such non-action so long continued culminates in the present 

threat to the existence of government itself. The State’s grace does 

not extend to its own destruction. Clearly this was not within the 

contemplation of the legislature in the enactment of the refunding 

statute.

[l6] The principle that the decision will be made prospective 

only is not unknown. Where judicial interpretations of taxing acts have 

been overruled resulting in hardship, we have not hesitated to direct
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the decision to the future only. Arizona State Tax Commission v. 

Ensign, 75 Ariz. 376, 257 P.2d 392; Duhame v. State Tax Commission, 65 

Ariz. 268, 179 P.2d 252, 171 A.L.R. 684; O'Malley v. Sims, 51 Ariz.

155» 75 P.2d 50, 115 A.L.R. 634. We hold that administrative interpre

tations are subject to the same rule where neglect results in great 

economic hardship.

[17] The order of the trial court dismissing plaintiff's first 

claim for relief is affirmed. It is reversed as to appellant's second 

claim for relief. If appellant establishes the facts alleged in its 

second claim, the court below is directed to enter an injunction 

compelling action in compliance with this decision and from and after 

the taxable year in which the superior court enters injunctive relief 

appellant may pursue the statutory remedies for recovery of taxes 

occasioned by any further misapplication of the law to the assessment 

of its property.

BERNSTEIN, C. J., UDALL, V. C. J., and JENNINGS and LOCKWOOD,

JJ., concur.



APPENDIX B

SESSION LAWS CREATING DIVISION OF APPRAISAL 
AND ASSESSMENTS STANDARDS

CHAPTER 43 

1963 SESSION LAWS
Section 1. Title 42, chapter 1, Arizona Revised Statutes, is 

amended by adding article 2.1, to read:

ARTICLE 2.1 DIVISION OF APPRAISAL 

AND ASSESSMENT STANDARDS 

42-131. Declaration of legislative intent

It is the sense of this legislature that in order to assure that 

the state's ad valorem tax structure is uniform and equitable a revalua

tion of all property in the state is to be undertaken immediately. The 

legislature recognizes that a revaluation of all property within the 

state will necessarily take time. Moreover, we recognize that the legal 

immunities from possible disruptive economic consequences resulting from 

the Southern Pacific Company suit against the state and the counties may 

possibly expire in the taxable year 1964. It is therefore proposed to 
proceed in the following manner:

1. Commence an immediate program of revaluation as prescribed 

by the provisions of. this article.

2. Reconvene the legislature in special session prior to the 

end of the calendar year 1963 for the purpose of taking action based on 
information gathered by the director of the division of appraisal and

6?
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assessment standards to achieve uniform assessments within classes and 

equalization for the taxable year 1964.

E. The director, the commission and each county assessor shall 

cooperate and coordinate their activities for the purpose of appraising 

and assessing all property in the state subject to ad valorem taxation 

and shall obtain a uniform valuation within classes of property through

out the state as provided by law.

42-155• Duties of director

A. The director shall be charged with the continuous duty of:

1. Ascertaining the methods and procedures followed by the 

commission and each of the assessors of the several counties in the 

classification, appraisal and assessment of property.

2. Ascertaining the percentage of full cash value at which the 

various types of property are assessed by the commission and by each of 

the county assessors with particular reference to variations in the 
assessment of property:

(a) In the same county.

(b) Within the same class.

(c) In different counties.

(d) In the several counties.

(e) As assessed by the commission and county assessors.

5* Proceeding simultaneously with methods and procedures for 

the classification, appraisal and assessment of property, including but 

not limited to the preparation of uniform maps, assessment records, an
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appraisal manual and a training program for county assessors and their 

staffs.

4. Proceeding with the classification, revaluation and 

reassessment of property throughout the state and assist the commission 

and county assessors in the performance of their duties as provided in 

this article.
5. Doing such other things as may be necessary to carry out the 

intent and purposes of this article.

6. For the purposes prescribed by this subsection, the director 

may cause a sample to be taken in each county of each class of property 

for his initial report to the governor and to the legislature.

42-136. Classification of property

On the effective date of this article, for the purpose of 

determining the basis of valuation for assessments, there are created 

the following classes of property:

1. Property used in the continuous operation of a railroad, as 

prescribed in article 4, chapter 4, of this title.

2. Telegraph and telephone properties, as prescribed in article 
5, chapter 4, of this title.

3» Airline flight property, as prescribed in article 1, chapter 

4, of this title.

4. Private car company property,.as prescribed in article 3* 
chapter 4, of this title.

5« Express company property, as prescribed in article 2, 
chapter 4, of this title.



6. Machinery and equipment of manufactories, as defined in 

section 42-228.

7. Mobile homes, except for those which are taxed pursuant to 

article 9» section 11, constitution of Arizona.

8. Producing oil and gas interests.

9. Patented and unpatented producing mines.

10. Gas and electric utility and pipeline company property, 

including land, buildings, office furniture and fixtures.

11. Water utility property, including land, buildings, office 

furniture and fixtures.

12. Lands used for residential purposes.

13* Single-family residences and multiple dwellings containing 

four units or less.

14. Lands used for commercial and industrial purposes.

15. Apartment, hotel and motel buildings.

16. Improvements on commercial and industrial property.

17. Farm lands.

18. Grazing lands.

19. All lands not included in any other classification.

20. Livestock, poultry and bees.

21. Household furniture.

22. Airplanes, except those in the class included in paragraph 

3 of this section.

23• Merchants' inventories.

24. Standing timber.
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25• All tangible personal property not included in other 

classifications.

26. All improvements on real property not included in any other
classification.



APPENDIX C

LEGISLATIVE ACT PROVIDING FOR 
PROPERTY CLASSIFICATION

State of Arizona 
House of Representatives 
Twenty-eighth Legislature 
Third Special Session

CHAPTER 6 

HOUSE BILL 1 

AN ACT

RELATING TO TAXATION; PROVIDING FOR THE CLASSIFICATION OF PROPERTY; 
PRESCRIBING THE BASIS FOR THE DETERMINATION OF ASSESSED VALUA
TION; PROVIDING FOR THE VALUATION OF PROPERTY AT MARKET VALUE 
AND THE SEPARATE VALUATION OF LAND AND IMPROVEMENTS; PROVIDING 
BASIS FOR TAX ASSESSMENT ON PRODUCING OIL AND GAS INTERESTS; 
REPEALING SECTION 42-136, ARIZONA REVISED STATUTES; AMENDING 
TITLE 42, CHAPTER 1, ARTICLE 2.1, ARIZONA REVISED STATUTES, BY 
ADDING A NEW SECTION 42-136, AND AMENDING SECTION 42-227, 
ARIZONG REVISED STATUTES.

Be it enacted by the Legislature of the State of Arizona:

Section 1. Repeal

Section 42-136, Arizona Revised Statutes, is repealed.

Sec. 2. Title 42, chapter 1, article 2.1, Arizona Revised 

Statutes, is amended by adding a new section 42-136, to road:

42-136. Classification of property for taxation

There are established the following classes of property for taxa
i

tion:
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1. Class one:

(a) Flight property valued under the provisions of sections 42-701 

through 42-705•
(b) All real and personal property used in the operation of private 

car companies valued under the provisions of sections 42-741 through 

42-748.

(c) All real and personal property of railroad companies used in 

the continuous operation of a railroad valued under the provisions of 

sections 42-761 through 42-766.

(d) Producing mines and mining claims, the personal property used 

thereon, the improvements thereto and the mills and smelters operated in 

conjunction therewith valued under the provisions of section 42-124.

(e) Standing timber.

2. Class two:

(a) All real and personal property used in the operation of 

telephone and telegraph companies valued under the provisions of 

sections 42-791 through 42-795•

(b) All property, both real and personal, of gas, water and 

electric utility companies and pipeline companies valued under the 
provisions of section 42-124.01.

5• Class three:

All real and personal property devoted to any commercial or 

industrial use other than property included in classes one, two and 

four, including but not limited to land, the improvements thereto or 

any part of such land or improvements leased or rented for residential
use.
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4. Class four:

(a) All real property and the improvements thereto, if any, used 

for agricultural purposes, and all other real property and the improve

ments thereto, if any, not included in classes one, two and three.

(b) All personal property used for agricultural purposes, and all 

other personal property not included in classes one, two and three.

Sec. 3. Sec. 42-227, Arizona Revised Statutes, is amended to

read:

42-227• Valuation of "property at market value, separate 

valuation of land and improvements; basis for 

determination of assessed valuation

A. For property tax purposes the valuation of all taxable property 

shall be determined at its market value. The valuation of land and 

improvements thereon shall be determined separately. The combined 

valuation of all land and improvements shall not exceed the market value 

of the total property.

B. As a basis for determining the assessed valuation for the 

different classes of property specified in section 42-136, the following 

percentages shall" apply:

1. Class one: sixty per cent of its full cash value.

2. Class two: forty per cent of its full cash value.

3. Class three: twenty-five per cent of its full cash value.

4. Class four: eighteen per cent of its full cash value.

C. The valuation determined for producing oil and gas interests 

valued under the provisions of section 42-124 and sections 42-227*01 

through 42-227*04 shall be the assessed valuation for such property.



D. Upon preparation of the rolls, the assessor shall apply the 

appropriate percentage to the full cash value of all property so that 

the assessed valuation will be shown thereon.

Approved by the Governor - January 2, 1968
Filed in the Office of the Secretary of State - January 2, 1968
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