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Presentation of the history and the problems of ad
ministration of tho sales tax in Arizona, with particular
emphasis upon the effect of the revenues from the tax on
the state's financial condition, is the purpose of this paper.
Beginning with the crisis in state finance brought on by
the depression, the study includes the passage of the first
sales tax law as an emergency measure to meet the crisis^
the enactment of subsequent sales tax laws, and the later
attacks made upon the 1935 law.

The history of the sales

tax in Arizona, from 1933 to 1937, is the story of tho rise
of the financial fortunes of the state government during
those years; and in this thesis an attempt is made to trace
the events and discover the pressures that have been respon
sible for this phase of the state's financial history.

In

addition, the problems that have arisen in the administra
tion of the sales tax have been considered.

Finally, the

uncertain status of sales taxation in this state in 1937 is
discussed.

The story is not a completed one, however, for

just as fiscal necessity and political pressure have de
termined the existence and nature of this tax in the last
four years, so will they affect tho status of the sales tax
as a part of the taxation system of Arizona in the future.
.v

PART I.

THE 1933 SALES TAX LAW
CHAPTER I

THE FINANCIAL CONDITION OF TBS STATE GOVERNMENT BEFORE
THE PASSAGE OF TBS FIRST SALES TAX ACT
"As you are assembled hero a very serious and difficult
task confronts you.

fho financial situation of our state

and the several oountios and municipalities has never boon
so deplorable as it now is. . . .
Such was the admonition of the governor of Arizona,
D r . B. B. Moeur, to the members of the.Eleventh Legislature
when they assembled to hear his message on January 9, 1933.
As a result of the depression, the governor and the legis
lators, elected in November, 1922, were facing a thoroughly
serious financial condition in the state government.

The

lawmakers were confronted with the urgent need of meeting
an increasing deficit and at the same time were faced with
the demands of the taxpayers of the state that their tax
burden be lightened.
Under a double strain, the old fiscal systems of the
state and local governments had broken down. :First, the
depression

had brought with it an aoute need of relief

1. Journal of the Senat o . 1935. p. 12.
'....... /.'"r
i
"
1

fande; and eeoond, the normal soaroa of most of the state
and local revenue, the general property tax, had almost
collapsed, owing to falling valuations and increasing de
linquencies.

As in other parts of the nation the agricul

tural areas of Arizona were In serious trouble, but this
state was encountering a special problem with its copper
mining companies. During periods of economic prosperity
they had paid nearly forty per cent of all taxes, but with
the onset of the depression, the production of oopper was
drastically curtailed, the valuation of mining properties
was reduced, and the ratio of state taxes paid by the copper
companies fell to loss than twenty per'cent of a greatly
2'
reduced total.
It is true, of course, that the reduction
in valuation of mine properties was the result, in part,
of several successful court actions brought by the mining
companies
In his message to the Eleventh legislatureGovernor
Moeur painted a gloomy picture of the state's financial
status. According to him, the total bonded obligations of
the state, directly and as a guarantor of bonds of local
governments, amounted to §1,602,276.29,

Of this total, how

ever, only #262,000 was directly owed by the state, almost
§100,000 below the constitutional limitation of #360,000
2. Haig and Sfaoup, fee Sales ffac In the American Statos. p. 282
3. Ibid., p. 282.
4. Constitution of Arizona. Article IX, Section 6.

TABL2 I
AS3S3S-2) VALUATION, TAX RATS AND TAX LETT FOR RSOSfT YEARS, 1920-35
Assessed Value

Railroads. . . . .♦
Miming Property. .
Land and Im
provements. . .
City Lots and Im
provements. . .
Livestock. . . . .
Public Utilities .

1935

1934

1933

1932

1931

1930

1929

81,746,834 $ 83,891,341 0 08,254,113 0 93,969,726 $110,261,198 #110,811,480 #109,956,764
85,916,712 105,763,968 127,194,211 249,502,605 284,237,996 290,464,366
84,287,(SO
46,822,007

47,068,314

48,100,410

74,085,370
7,070,443
22,543,758

74,369,870
5,843,344
82,475,6*5

75,598,776
6,225,069
24,447,887

* All other
property. . . . 38,986,421

37,219,061

38,481,526

66,387,726

84,316,793

85,129,400

83,497,925

100,307,697 128,927,834
10,110,460
10,442,644
84,440,997)
) 91,876,161
51,931,598)

125,362,618
12,688,50?

117,007,625
13,369,852

96,725,808

86,604,269

Total property. ,#355,488,661 0-356,783,687 #586,871,751 *473,342,415 $674,729,235 *714,945,809 *700,890,801
Basis of assessmeat. . # . . .
State Tax rate per
11,000. . . . .
Amount of Tax Levy

100%
:
#7.80
2,772,768

100%

100%

100%

100%

100%

100%

*10.60
3,667,886

*10.70
4,139,527

$12.00
5,680,109

*9.50
6,409,988

£8.00
5,719,566

$9.30
6,518,285

* After deducting itama doubly included above (1934, #2,194,836; 1933, $3,409,832; 1932, |4,401,311).

*• 4 ~

The general outstanding obligations of the state and its sub
divisions totaled $47,829,383.65; tha redemption fund amount
ed to $5,192,691.48, leaving a balanoo of $42,656,692.17.5
67
Moeur predioted that Arizona would be confronted by an
actual deficit, in the state government, of more than $2,500,000 by June 30, 1933.

He further estimated that the tax de

linquency of tho state would roach, by that date, $10,000,000
or more.

The state tax eommlaaion, the governor said, had

meanwhile been forced to reduce tho assessed valuelien on
taxable property to $473,343,000 in 1932.

In 1929, the as

sessed valuation of the state had amounted to $700,890,801;
and by 1935 it was destined to fall to #355,482,661.6
While the reduction in the assessed valuation of proper
ty was being made, the tax rate had Increased from $.93 in
1929 to $1.20 in 1932.
7
state rate.

This was the high point of tho

However, while the tax rate was rising, the amount of
the tax levy was dropping from $6,518,286 in 1929 to
$5,680,109 in 1932.8

And the rate had been reduced by 1936

to $.78, while the tax levy had dropped to $2,772,765.
Delinquencies were increasing during this period, the
result both of inability to pay and the refusal on the part
5. Journal of tho Senate. 1953, p. 12.
6. These figures are from unpublished records in the of
fice of the state treasurer. See pago 3 for tabula
tion of assessed valuation for years 1929-1936.
7. See tabulation, p. 3.
8. Tabulation, p. 3.
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of the larger »inli?g oompanioe and fablio utilities to pay
without appeal to tho federal oourts.

For the fiscal year

1951-32, when the tax rate was $.96 per §100, 10#09^ of the
taxes due the state were delinquent»

In 1932-33, 24 ,59$ were

delinquent, amounting to $1,396,432.68.9

It was pointed out

by the state treasurer’s office, the source of those figures,
that the amount of unooileoted taxes for 1932-33 was unusually
large because of the fact that the larger mining companies
and public utilities had refused to pay their taxes and had
gone into the federal courts to sook a reduction on their as
sessments .

However, the fact remains that the taxes wore not

being paid, and the state government was facing deficits as
a result.

It is true that for the year 1931-32 the total of

state government receipts was in excess of expenditures by
#618,601, while in 1930-51 there had been a deficit of §654,711.

Following is a tabulation of receipts, expenditures,

and balances or deficits for the years from 1929 to 1936:
IABLK II
Fiscal—
Year
1928-29
1929-30
1930-31
1931-32
1932-33
1933-34
1934-35

(a)

Receipts

Expenditures

$19,126,580
#19,968,274
16,766,738
15,862,204
18,689,923
18,036,212
18,839,450
19,468,031
17,618,761
16,411,960
11,960,613
11,752,438
12,957,444 .96
13.866,916.72
indicates deficit +
'' '

---- S a H c F T o r
- __ Balance
4

_

..

741,694
59,466
(4)
654,711
(d)
618,601
1,106,811
(d)
208,076
(d)
908,470.72

9. These statistics are from the office of the state treasurer.

6

During the first three years of the depression, the
state and looal governments of Arizona, and especially
Maricopa Gonnty, with more than one-third of the state *s
population, tried to meet the*financial problem by permitting
unpaid tax anticipation bonds to accumulate.

It has been

pointed out that their course of action in this matter was
justified superficially by constitutional limitation on the
power of the governments to levy taxes to pay off deficits
of previous years;10 however, this was really a failure to
moot the issue.
By 1953 there were no bids at any prioo for state tax
anticipation bo n ds.^

The problem of outstanding warrants

had become especially acute. Although official reports on
their amount are lacking for 1932, Herbert Hotchkiss,
Governor Moeur's secretary, estimated that there wore more
than throe million dollars worth of state warrants outstand
ing; the Merchants1 and Manufacturers’ Association of Phoenix
stated that by June 1, 1933, the state had #2,900,000 of
warrants outstanding

The state treasurer reports that

on November 6, 1933, the value of outstanding warrants was
#3,298,898.64.1
13
2
1
0
Opponents of the administration charged that the amount
10. Haig and Shoup, op. oit«. p. 285.
11. Personal interview, Herbert Hotchkiss, secretary to
Governor B. B. Moeur#December 20, 1935.
12. Haig and Shoup, op. oit., p. 283.
15. State treasurer’s office figures.
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of these warrants is not an aeonrate yardstick of the true
finaneial condition of tho state; they maintained that pay
ment on them had been purposely:and unnecessarily withheld
so as to foree through a new tax program.14

Hegardleee ef

the accuracy of this charge * it was apparent to everyone that
the fiscal affairs of both state and local governments were
in an extremely serious condition.

In some oases the insti

tutions of tho state wore unable to buy even foodstuffs be
cause merchants would not accept warrants that could bo
cashed only at a fifteen or twenty per oont discount rate.
State employees, paid in warrants, could, in some oases, de
posit those at grocery stores and draw provisions against
them, but no warrants could bo cashed at most banks; some
loan companies wore willing to purchase them at a rate of
discount varying from ten to fifteen per cent.

Banks which

had accumulated warrants wore beginning to bring pressure
upon the state government to take steps to better the state’s
financial condition.

:

With this background, it was apparent that the Eleventh
Legislature could not expect to moot tho issue except by
the tapping of new sources of revenue.

"Sew sources of

revenue are justified only, when required to.moot imperative
obligations, and when designed to distribute the burden
among all those enjoying the protection of our laws,"1
4
14. Haig and Shoup, o p . oit.. p. 283.

8

Governor Moeur told the legislators on January 9, 1933 e1®
"It is apparent," he continued, "that the major portion of
the tax burden oannot oontinue to rest upon 17.8% of our
population, that there must be a now source of revenue, and
that suoh source should be designed so as to extend to a
larger group of taxpayers, and, if possible to every citizen
of this state."16
The governor proposed several alternatives for aooompllshlng this purpose, stating that after careful study he
had come to the conclusion that there wore three possible
methods:

(1) a general sales tax; (2) an income tax; and

(3) a tax upon intangible property.

He added specifically

that "the enactment of any legislation for the purpose of
securing additional revenue should be an emergency measure,
ainoe additional revenue Is necessary at this time to moot
the existing state deficit and current obligations."17
The governor did not in 1953 go as far as ho was to go
in his message of 1956 in the matter of completely abolish
ing the use of the. general property tax for state purposes.
In 1933 he said, "It is an essential of good government that
real property should be subject at all times to a small
direct tax.

This tax should be sufficient only to prevent

the retarding of the development of our state by speculation
16. Journal of the Senate. 1933, p. 16.
16. Ibid., p. &1.
17.
P ‘ 21 •

18
in real property.”
Governor Moeur had not always favored the use of the
general sales tax as a revenue aouroe.

It had not been ad

vocated in hie campaign, and when he first came into office,
according to Herbert Hotchkiss, his secretary, ho was op
posed to the sales tax, "believing that such a tax would un
fairly shift the burden from the big fellow to the little
f o l l o w . P a c e d with the solid problem of meeting increas
ing deficits, outstanding warrants, and tax delinquencies,
however, the new governor became convinced that the sales
tax was not undesirable, according to Mr. Hotchkiss, "inas
much as the consumer must eventually bear the tax burden
anyway,"

20

and because the facts of the situation demanded

increased revenues from some source. as a result, the guber
natorial message reflected both the necessity of an altered
fiscal system for the state and the pressures from various
groups which sought to shape the trend of the new methods
of securing government funds.

The stage was sot for the

struggle that was to follow in the Slevonth Legislature and
was to continue in the courts and a special legislative ses
sion in the same year.

A consideration of these forces and

their results will be undertaken in the following chapter.1
0
2
9
8
18. Journal of the Senate. 1935, p. 21.
19. Personal interview. Berbert Hotchkiss, secretary to
Governor Moeur (December 20, 1935).
20. Ibid.

OHAPfSl II
THE ETTAOTUETIT OP TIE 1950 SALES TAX LAW
As early as 1931 some effort had been made to onaot a
selective sales tax law In Arizona.

Three bills of this

sort were Introduoed In the special session of the Tenth
Legislature which convened late in 1931.

Two measurea, both

labelled "luxury taxes," were presented to the house of
representatives, and one was introduced in the senate .
Typical was one calling for taxes on such items as "bottle
drinks, chewing gum, chewing tobacco, cigarettes, cigars,
films for kodaks and cameras, fishing tackle, fountain and
soft drink syrups, golf balls, ammunition, magazines, malt
and malt syrup, oleomargarine, perfumes, playing cards,
proprietary and patent medicines, radios, smoking tobaeoo
1
and snuff."
Mr. Lines of Graham County, who introduced
this "by request" measure, had previously co-sponsored, with
Mr. Hinton of Coehiee and Mr. Pignoy of Maricopa, an iden
tical bill that had been "laid on the table" by a vote of
thirty-two to twenty-eight earlier in the session1
1. House Bill H o . 32, by Mr. Lines of Graham County, Journal
of the House. First Special Session, 1931-32, p. lOl.
2. House Bill Ho .14, Journal of the House. First Special
Session, 1951-52, p. 71. It is interesting to note
that Representative August iVledon. of Pima County,
in explaining his voto against tabling the measure.
10 -
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The thirS measure had been introduced in the senate by
Mr. Haldiman of Maricopa and Mr. Kelson of lava J o .

It had

proposed taxes on the same articles listed In the house bills.
This bill. Senate Bill S o . 12, was left on the calendar at
the end of the session.®
These proposals were all for the selective type of
sales taxes; a general privilege sales tax measure did not
appear in the legislature until 1923, and was called forth
by the financial crisis of the state government coupled with
pressure exerted by the large and small property taxpayers
in Arizona.

Concerning this matter, one authority (Haig

and Shoup, The Sales Tax in the American States) makes the
statement that,
"It seems only fair to say that neither the agita
tion for, nor the opposition to, the sales tax
was organised as strongly in Arizona as in most
of the older states. The pressure which resulted
in the imposition of the tax came from a number
of sources. Officeholders and tax spending groups
in general favored it as a means of preventing
further reductions in expenditures and possibly
of cancelling drastic reductions already made.
They were supported by the owners of large amounts
of property, who sought relief from ad valorem
taxes. Especially was this true as concerns the
mining companies (whose taxes would be further
lowered because their purchases and sales have
both been greatly reduced during the depression)
said: Mlot not my objections to tabling, mislead one
to suppose that I subscribe to stamp taxation. I
shall never vote for this bill as long as this ob
noxious, abominable feature is retained.”
3. Journal of the Senate. First Special Session, 1931-32,
p. 127.

- IE

and the largor property owners of Phoenix, the
principal city of the state .
"There also seems to have boon considerable
support from those interested in;the credit of the
state and the localities, especially holders of
warrants, which included most of the banks and
more important merchants. Farmers, for the most
part opposed the tax, but they are not strongly
organized. The most effective opposition camo
from the merchants, especially druggists and
grocers ."4
In general, state officials and political writers tend
to agree with the statement that lobbying for tho sales tax
was not as extensive as might have been expected.

Mr.

T. T. Smith, then state oapltol political columnist for the
Arizona Dally Star fTucson), has made the statement that
tho enactment of the privilege sales tax laws does not offer
a very adequate field for study of lobbying praoticos in
Arizona. However, he also states that Representative v7. 0.
Rosenbaum, tho sponsor of the first sales tax bill, openly
admitted that in introducing and supporting the bill, he
was "wearing a copper c o l l a r . G i l a County, in which Rosen
baum 's constituency is located, is the home of some of the
largest copper mines and smeltora in the state, and these
particular mines wore harder hit by the depression than most4
*
4. Haig and Shoup, Tho Sales Tax in the Amorloan States,
pp. 283-284. On p. 282n, the authors state: "Tho
information upon which this and succeeding sections
of the Arizona study are based was obtained chiefly
in interviews and correspondence with four individuals
(an editor, a tax official, a trade association execu
tive, and a merchant)."

-
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others in Arizona,
Representative Rosenbaum1s bill was not essentially an
administration one, for although Governor Moeur had suggest
ed the enactment of a general sales tax, he had not been
specific as to its nature and provisions.

Indeed, after

the close of the session the governor stated that he was
signing it "in the realisation that it is far from a perfect
bill."6

The Rosenbaum measure was first introduced as

House Bill No. 146, and had its first reading February 4,
1933.

The sponsor of the bill made no pretense of knowing

exactly how much money it would raise, but said that the
scheme was working so well in Mississippi, whore it was ex
pected to abolish completely real and personal property tax
ation for state purposes, that the taxpayers themselves were
asking that the rates be raised. Hie .own theory was that
what the Eleventh Legislature had to do was to raise money,
and he maintained that his bill "would raise it a lot more
certainly than either the present real estate tax or the in
come and intangibles taxes already proposed in the legislataro."6
6. Arizona Ropublio, Maroh 21, 1933. "This bill has beon
signed by me in the realization that is far from a
perfect bill, but also in the realization that Arizona
must have additional sources of revenue if wo are to
preserve the financial integrity of the state.
"It is unfortunate that matters of this sort can
not be handled by the legislature during the early days
of its session so that when bills oone to my desk
which seem to need changes, they oould be referred to
the legislature for correction.
6. Smith, T. T., "Capitol Facts and Fancies," Arizona Daily
Star. Feb. 4, 1933.
------------ -
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He had In the hem so also a bill for a straight tv/o por dent
aalos tax, r/hioh he "will lot romain on tho calendar until
ho finds out what becomes of this one ."78 '

...

Rosenbaum's original bill provided that every person
doing business in tho state, whether as a manufeoturer, job
ber, distributor, retailer, professional man, contractor, or
miner, should pay one-half of one por oent of his gross profits
to the support of the state and its fourteen oounties.

Pub

lic utilities were to pay two per oent, all of which was to
go to the state.

The only exemption provided to those who

were to pay any tax at all was to be on tho first $1,200
gross receipts.

The completely exempted classifications

were non-profit corporations, hospitals, and a list of such
other institutions usually exempted from taxation.

Gasoline,

already subject to a five cents per gallon tax, was not to
g
be subject to tho privilege sales levy.
7. Smith, op. pit.
8. House Bill Mo. 146, Eleventh Legislature, Regular Session.
Rosenbaum's other bill, introduced oarlior in the ses
sion, was House Bill Ho. 54. It was extremely sketohy,
being less than six pages in length (as printed for
the house) while H. B. No. 146 was twonty-one pages
long. The oarlior measure did not attempt to classify
typos of sales and products, merely stating that "the
tax ... shall be at the rate of two per cent of the
gross proceeds of the sale of all tangible personal
property except necessaries and at the rate of onehalf of one per oent of the gross proceeds of the sale
of the necessaries ♦" (Sec. 3) The tax commission
was to be given the duty of determining what items were
"necessaries ... and their determination of such fact
shall bo final." Rosenbaum did not press this bill,
but apparently revised and expanded it to tho form of
House Bill No. 146.
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Collection and administration of the now tax were to be
in the hands of the state tax commies ion.

Lists of taxpayers

were to bo supplied to the bommiesion by county assessors.
The money collected was to be kept in a single fund, but the
commission would segregate the receipts by counties and return
one-fourth of the amount collected to the counties in which
it originated, with the exception of the tax on utilities.
As early as January 17, 1935, the press of the state
had begun to comment editorially on the new revenue possi
bilities.

On that date the Arisona Republic drily discussed

the matter of sales taxes under the title "It Hay Be Felt
9
Though Hot Seen."
It is obvious that at this time all those
oonoorned with or interested in the then novel form of rais
ing moro revenue for the state wore willing to speculate,
more or lees pointedly, on the probable effects of the new
governmental tinker toy.

Various isolated aspects of the

tax were discussed, apparently, with little perspective con
cerning the actual working and effect of the proposed measures.
The Bioenlx Gazette, later violently to oppose the sales tax,
felt that the new revenue measure might be valuable in that
It would bo felt by all citizens, and that all would, there
fore, become aware of the need for economy in government
Two days before the introduction of the second Rosenbaum9
0
1
9. Arizona Republic, January 17, 1933.
10. Editorial, "Bringing Taxation Rome," Phoenix Gazette.
January 20, 1933.

bill, the board of directors of the Phoenix Chamber of Com
merce recommended the creation by legislative act of a state
sales tax covering various commodities, the revenues there
from to be devoted to unemployment relief.

The plan for suoh

a tax had been submitted to the board by the Unemployment
Relief and the City and County Affairs Committees of the
Chamber, together with a group representing the Merchants'
and Manufacturers' Association of Phoenix.

The board of

directors made no recommendation as to the amount of the sug
gested tax, other than that it should be based upon a survey
of the actual employment needs of the state
Indeed, the attitude that the sales tax might bo justi
fied as an emergency measure, chiefly to meet the need for
relief and employment funds, was held by many individuals
who opposed the tax in principle; and in 1953 its proponents,
publicly at least, professed support of the measure mainly
on the basis of its being a temporary and emergency fiscal
device.

Ho other thread in the story of the sales tax in

Arizona is as interesting and as significant as that which
is concerned with the change in public and official attitude
toward the tax as to its proper and legitimate place in the
state's revenue system.

It is getting somewhat ahead of the

chronological story of Arizona's sales tax history, however,
to observe that this measure, fought before and after passage1
11. Arizona Republic. February 3, 1933.
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and finally accepted grudgingly as a non-permanent device,
was by 1936 all but unopposed, as far as effective pressure
was concerned.

This later attitude of the press and the

public will be considered in detail subsequently in a review
of the sales tax legislation of the Twelfth legislature of
1936.

Suffice it to say here that the largo general property

taxpayers had built well for the future when they aided in
forcing through the 1933 ,Temergency" law.
The house judiciary committee reported House Bill Ho.
146 as constitutional and in proper form February 9, and on
that same date the committee on ways and means returned the
bill to the house for consideration .12

An attempt to side

track the measure was defeated the next day by a vote of 24
to 35.13

This motion would have referred the bill to the

committee on efficient government.
In its consideration by the committee of the whole the
bill was thoroughly debated.

Grayson of Yavapai told the

members that if the legislature adopted the tax measure with
several proposed amendments, including his own to give one
fourth of the revenue to relief uses, the state property tax
would bo reduced forty per cent.

He did not produce any

figures to prove it, however.14
Bepresentative Boor of Maricopa County proposed numerous
12. Journal of tho House. 1933. pp. 276. 279.

is. ibii:, p— yg:---14. Arizona Daily Star. February 14, 1933.
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amendments, but

the house took no action on them. He sug

gested that many of

the levies should be increased from one-

half of one per oent to two per cent.

The differentiation

between utilities, which he hold wore really retailors* and
other retailers

was hold to be unjust by Beer, who at the same

time sought the

elimination of the one*-half of one per oent

levy on farm products sold by the producer in their original
state.

Beer argued that there should be only two divisions

of taxables, wholesale and retail
By February 17, the house appropriations committee had
finished its work on a budget that, according to the Arizona
Pally star's political writer, "ham brought applause from
every section of the state"; but still there was "no certainty
that the 1935 tax rate will be any less than that of a year
ago.

”

A special message from the governor on February 16

contained a mild rebuke to the legislators bocause the income,
sales, and intangibles tax bills had not become laws.

Governor

Moeur recommended that all the tax matters be combined into
one measure
While the tax bills wore being considered by the commit
tee of the whole, a scheme for immediately placing the state
on a cash basis had boon evolved into a proposal presented
to the house of representatives by Mr. August V/ieden of Pima
16. Smith, op. oit.. Fab. 14, 1953.
16. Arizona Daily Star. February 17, 1933.
17. Ibid.
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County,

fhle took the form of a bill introduced February 28

providing for the submission to the people at a special
\

election a proposed $4,000,000 bond issue, amending the consti
tution of the state, which limit# bonded indebtedness to
#360,000.181
9
Mr. Wieden's proposal was fostered by various bankers of
the state, ohiofly those in Tucson, who wore holding many
warrants of University of Arizona professors and other state
employees.

The leader In tho movement for this amendment was

Mr. Hubert D ’Autremont, of the Southern Arizona Bank and
Trust Company, of Tucson.

•

According to V7iaden, the issue, if approved, would have
funded the entire indebtedness of tho state and would havo
been amortised over a period of twenty-five years.

His pro

posed amendment was given streamer headlines in the Arizona
Daily Star in Tuoson, but attracted little newspaper comment
19
elsewhere.
The Star said; "Arizona, according to tfieden,
has potentially the best credit of any state in the union,
but can't use it.

Due to a present Constitutional provision

limiting its bonded indebtedness to $360,000, it has been sav
ing up its credit for a rainy day.
"low it is raining, ho says, and the time has come to
use the credit.

The #4,000,000 bonds would not add to the

18. Constitution of Arizona. A r t . IX, Mac. 6.
19. Arizona Daily star. February 27, 1933.
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state's debt.

Figures in the treasurer's office show that on

February 24 there wore outstanding warrants of $1,653,000
face value. For the remaining four months of the fiscal year
there will be an average expenditure of $450,000,.or a
total of #1,800,000.

These two items will add up to a

deficit of #3,460,000 when the fiscal year begins
In May, Wieden pointed out, taxes would begin to come
in, but before any current bills could bo paid, the outstand*
ing registered warrants would havo to be called in order of
their registration. Since the most optimistic, he continued,
did not expect enough to be realised from these revenues to
call in and pay all the warrants, there would be no money
with which to oarry on the state's activities; and "by fall
at the latest it will be necessary to close all state insti
tutions and there will not oven be enough to moot the payroll
of the constitutional offices.

Neither will any of the school

funds bo available for spreading among the counties e"2*
M r . Wieden's plan anticipated that the tax commission
would havo to spread $5,860,000 on the goneral tax roll.

If

the amendment should go through, the proceeds would bo used
only to retire the registered warrants, with the exception of
the expected balance of #560,000, which was to "provide a
margin of safety and if not needed will represent loss than
two months oporating expenses."2
22
*
0
20. Arizona Daily Star. February 27, 1933.
21# IDIGa
22 . TEIW.
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It was expooted that the bond issue ooull be sola before
July 1, thus leaving the state without any other direct in
debtedness of any kind, with the real .property taxes begin*
ning to come in, "and, in the belief of most observers, the
sales tax just getting into operation.'’232
4
The sales tax was, indeed, an integral part of the plan
of Mr. Wladen and hie banker constituents* for with its pro
ceeds they planned to help pay tho debt to bo incurred through
their amendment. But they felt that this tax might not bo
as prolific in producing revenue as its more ardent advocates
maintained, and supported the bond issue as a moans of put
ting the state on a cash basis much sooner than one or a
series of new taxes could.
Mr. Wieden stated that the most pessimistic view of tho
sales tax was that it would bring in §2,800,000; but "oven
if this is reduced to #2,000,000, there would still bo left
only #1,860,000 to be taken from the direct tax.

That much

undoubtedly will be collected even if the present tax de
linquency rate should bo increased.

Thus the state, with

ou t increasing its debt, will put itself on a cash basis at
once
As to the feasibility of the plan, the sponsor said that
"Hew Mexico, a state only half as wealthy as Arizona, sold
20. Arizona Bally Star. February 27, 1953.
24. TbTf.
~
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a §10,000,000 ton& Issue in April, 19S£.w25

Mr. Wiedon and

hie haokers made It clear in proposing this amendment that
it would not open the door to a general bonding policy.

It

was in no sense intended to repeal permanently the bonded
debt limit as set in the constitution, but merely to allow
26
this one issue to be floated.
In spite of the support which this proposed amendment
had, it was not, apparently, seriously considered by the legis
lature for submission to the electorate.

There was, of course,

much sentiment against sotting a precedent for future bonding,
and also opposition to the enactment of an amendment for so
speoifio a ease as this.
It is probable that one of the reasons for tho failure
of the V/ieden proposal to go any farther than it did was the
opprobrium that accrued to it because of its being a "banker's
bill" primarily.

The proposed amendment received no adminis

tration support, and, as has boon previously oited, caused
little public flurry except in Pima County.
On the same day that Wioden introduced his plan, Repre
sentative Rosenbaum took the floor to explain the general
principles of his privilege sales tax bill prior to the vote
on numerous amendments.*
27

Pleading for "sales taxes rather

26. Arizona Daily Star. February 27, 1933.
26. Ibid.
27 • %io of tho proposed amendments showed some foresight con
cerning an administrative problem that was to cause
difficulty later. It provided that the retailer could

than tax sales,” he said:
"Shis is both an income and a sales tax. WS
pay for the privilege of living in and doing
business in Arizona. By the beginning of the fisaal tear July 1, the state will bo in debt between
|S,000,000 and $4,000,000. I expect this bill
would bring in between |2,600,000 and $5,000,000
revenue....
"Forty per cent of our inhabitants now jay
no direct taxes. This would make everyone pay by
the most painless method and there would be no de
linquencies, no indebtedness to the state."28
In view of the administrative problems of collections, it
is evident that his last statement was somewhat optimistic•
The early days of March, 1933, were fraught with pol
itical and financial turmoil throughout the United States,
and Arizona was no exception to the general situation.
W1th the banking problem extremely acute and with the nation
looking helplessly toward whatever motions President-elect
Roosevelt might take upon hie Inauguration March 4, the early
March story of Arizona’s legislature was summarised in the2
8
not pass on to the consumer the tax on items sold
for ton cents or less, and that he could pass on
only one cent on items up to $.74. as finally
adopted, the aot provided no such schedules, the
merchants, sometimes merchants ’ associations, set
ting up their own.
28. The Arizona Daily Star. February 28, 1933. "Rosenbaum
based his figures on the known retail sales of 1931,
which would have brought in under this bill $4,000,000. Merchants told him, ho said, that this figure
has boon reduced about one-third * Using two-thirds
of the 1931 figure and adding the sales taxos other
than those from retail sales, he believes his firm re
is conservative."
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Arizona Dally Star of March 1:
"What a day this v/as 1 What with the governor
closing the banks, the farmers from Eorape valloy
storming, the capitol, the senate fighting over
school badgets and the sales and Income taxes
passing the house in the Committeo of the Whole,
there was enough exaltament to last any ordinary
session for months and months.
The next morning the Arizona Republic editorially ob-

^

served that there was Just cause for protest by the farmers
concerning the lower rate on mining, set at one-half of one
per cent, and the "relief of the industry of the tax on
smelting.

Such relative shifting of the tax burden will not
SO
solve the taxation problem in Arizona.”
By this time the retailers of the state, and especially
those in Phoenix, had marshalled their forces and were pre
pared to demonstrate against the adoption of a sales tax.
On March 5 a group of Maricopa County wholesale and retail
merchants variously estimated to number from 200 to BOO
demanded entrance to the senate chamber to present their
ease.

The protestors had prepared a resolution, which

they asked to have read.

After declaring that they wanted

the budget out to #7,000,000, a sales tax passed with three
rates for wholesale, retail, and mining businesses, and a
law giving the governor absolute power to reorganize the
entire state and also to make the budget as he saw fit, their2
*
9
29. Smith, op. cit.. March 2, 1933.
SO. Arizona"Ita pub lie. March 2, 193S.
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spokesman, Lyle Owe ns,

said they demanded to be told right

then and there what the senate was go ing to do
"Senator Minotto then spoke, as chairman of
tho appropriations committee, to advise them that
tho (appropriations) bill already had been cut to
$7,100,000, and that since the governor was given
the right to out items an added ton per oent, the
budget really was far below what they were demand
ing. Then Connor, by way of showing them how
hard it is to make a budget when everyone wants
all expenses except his own reduced, told of tho
flood of telegrams and propaganda from Maricopa
County protesting against cutting the school per
capita from twenty-five to twenty dollars, and of
another group that had protested at cutting the
university. .
"To eap the climax Senator Bob Jones told
them if they could write a better bill, he'd vote
for it— a challenge they did not accept."34
Charles Korriok, Phoenix department store proprietor,
led the speakers among the merchants.

Ho said that the

merchants were favorable to a sales tax of one-fourth of
one per oent on wholesale business and two per oent on
retail business, not because they thought the sales tax was
a good tax, but because the state must have money and this
would provide it.

However, he had no sooner finished,

"than one Stults,3
36 a druggist, objected to the bill Kor
5
4
*
2
3
1
riok had approved, saying it was unfair to tho little fol31. Mr. Owens was head of the Merchants * and Manufacturers'
Association of Phoenix.
32. Arizona Daily Star, Maroh 6, 1933.

53. Half:
34. TbltT.
35. K. (!. Stults, of Stults' Eagle Drug Company, Phoenix.
Later Stults brought the case which ended in the
law's being declared unconstitutional. See f f . page.

Z6

low, thus breaking up tho marohors' play.

Prosldont Hill

hr©ko in to thank tho opoakoro and suggest that thoy appoint
a oommittoo of three to bring in really oonetruotivo suggostiohs, and the meeting dissolved."^6, 57
Tbio look of aooord between retailors in Arizona fol
lowed the rule in other ctatos in which the salon tax issue
arose, according to Haig and Shoup, in their book, The Sales
Tax in tho Araorioan States.

These authors. In Aieeuesing

the failure of all merchants to align against the measure,
state:
"Retailors are not retailors alone; in many oacos
they are substantial owners of property, fearful
alike of high property taxes and riots by tho
hungry unemployed; or they hold stato and local
warrants and bonds whose value may soon to depend
upon tho prompt passage of a new revenue measure;
or they are limited strongly through business and
personal connections with other interests who are
to be singled out for taxation iC tho sales tax
fails to pass."^8
In a telegram sent March 7, 1955, to the Pima 0aunty3
8
7
6
36. Smith, op. pit., March 6, 1953.
37. Ibid., ilaron U: "It was tho Mar loo pans who finally
lost thoir tempers at tho tactics of tho many groups
of Harioopens who have boon marching on tho oapitol.
Members of the two houses have remonstrated private
ly against the bulldozing tactics of those delega
tions, but have done nothing to stop thorn. This
morning the same group of merchants that stampeded
tho Senate yesterday appeared outside the house and
started in again. Ervino, as soon as the session
was well under way, got the floor ... and said, '#*
might as well pass nono as to approve the ono (ap
propriation bill) adopted by tho senate under the
influence of a gang in the gallery.'"
38. Haig and Shoup, op. olt.. pp. 16, 24.
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representation in the legislature, the Tuoson Merchants1
Association urged the amending of the sales tax measure to
conform to suggestions made editorially several days before
by the Arizona Republic.

The Tucson Chamber of Commerce

also joined in the requests of the Merchants' Association.
In brief the Republic had proposed the following
(1) A rate of 1/2 of 1 per cent on all industry.
(2) A rate of 1 per cent, rather than 2 per cent, on
all incomes and sales to consumers.
(3) 20 per oent, not 10 par cent, to state relief work.
(4) Splitting of the balance of 80 per oent among
the counties.
(6) A self-repealing clause.
Meanwhile, spurred on by the governor's special mes
sage, the legislators were completing the enactment of the
Rosenbaum measure.

On the third reading of the bill before

the house, it had been passed by a vote of 43 to 21.
In the senate there was little opposition.

The vote

was 16 to 3, after several amendments had been made to the
measure as received from the house .
When the amended bill was brought up for reoonsidera
tion in the house, M r . Rosenbaum moved that the representa
tives oonour in the senate amendments to House Bill Ho. 146.
His motion passed by a vote of 58 to 26, less than a two39. Arizona Republic. March 8, 1933.
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thirds m a j o r i t y N o t without protest, however, was this
vote aeoepted by the speaker, who declared the law passed.
Six representatives, led by % r . Wladen, had their protests
spread upon the journal:

"We protest the aooeptance by this

house of any Senate amendments to House Bill No. 146, inas
much as the acceptance of such amendments failed to acquire
a two-thirds majority."

later Mr. Wleden’a viow of the

proper procedure was to be upheld by the Maricopa County
Superior Court and confirmed by the Arizona Supreme Court.42
This is discussed in detail later in this paper.40
Very interesting are some of the explanations, entered
in the House Journal, of the votes for and against tho sales
tax.

Those who voted "aye" and explained their votes usu

ally pointed out tho financial orisie of the state, and made
it plain that their assont was given to the sales tax prin
ciple only as an emergency need.
The "nays" were often vitriolic in their denunciation
of the tax.

Hepreeentatives G. A. Johnson, #. J. Bandall,

and Bridgie Porter collaborated to state:

"I am convinced

that the inspiration for tho sales tax is not of local
origin, but, rather a national proposition, whioh has found
its inception in the great financial and industrial centers
40. Journal of the House. 1933, p. 733.
41. Ibid.
42. gox~~v Stults Eagle Drug Co.. 21 P (2d) 914 (1933).
43. See Chapter III.
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in Wall Street.”444
5
Representative J . il. Combe saw nothing but strife re
sulting from the new tax, saying,
"In protesting the passage of House Bill No. 146,
I do so fooling my action will be in the interest
of suffering humanity, in the interest of any law
at this time, that has a tendency to further reduce
the ability to procure sufficient food as a law
of this nature will surely d o , only adds fuel to
the flame, that is to incite riots, disorders,
and ultimately revolution which needs but very
little encouragement in this time of distress to
flare up and engulf the entire nation, bringing
untold bloodshed, misery, ruin, and destruc
tion. ..."45
The theme of most of the protests was that the sales
tax would place a burden on the poor and violate the prin
ciple of levying taxes according to ability to pay.

Mr.

G. 1. Christian said that he thought "this bill is intended
to burden the poor and protect the rich and is the most
vicious bill that has been introduced in the Eleventh Legis
lature.

If the bill becomes a law 80 per oent of the tax

will be laid by the people that own loss than 20 per oent of
the wealth of the state."46
The bill went to the governor for his consideration
March 14, as the session closed.

The press of the state

during the next few days echoed the protests of groups and
individuals.

March 15 Arizona Republic headlines stated,

44. Journal of the House, 1933, pp. 641-2.
45. Ibid., p. 559.
46. TETT., p. 638.

"Public Is Aroused Over Provisions in Proposed Tax Laws";
on March 17, "Condemnation Voiced of Proposed Tax Law."
In these articles the central theme was tho harmful effect
of the now revenue measure on business.

Said the Republic.

"With the legislature adjourned and the privilege sales tax
bill on Governor Moeur's desk, public clamor arose yesterday
over provisions of the measure which many persons charge
are discriminatory and quite likely to have a permanently
47
damaging effect on Arizona b u s i n e s s T h e article stated
that one of the bases for the charge of discrimination was
the deductions applying to mining, for which the cost of
smelting, transporting, refining, and such other processing
as is necessary before actual sale could be deducted; and to
agriculture for which transportation paid and the cost of
packing, baling, and ginning was deductible.4
48
7
The other basis for the charges was the provision of
the law assessing one-half of one per oent on the gross
proceeds of the use of motor vehicles as common carriers,
but also providing that the "tax shall not bo levied ...
if they shall be required to pay a tax of not loss than the
above rate on gross income, under the motor vehicle code."
The theory of the sales tax, as expounded in the legislature,
was that It would be in addition to all other taxes -then
47. Arizona Republic, March 15, 1933.
48. Ibid":
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levied,*9
"Opponents of the sales tax measure explained
that one-fourth of the entire tax load will be
shifted off the mines onto other classes of tax
payers. ... In addition it was pointed out that
the wholesale and Jobbing business, for which
Phoenix has become Arizona *s center, will be
virtually ruined, since firms outside Arizona will
be able to offer one-half per cent lower costs to
retailers."GO
In connection with the widespread clamor against the
sales tax, it should be mentioned that, according to one
authority,*
515
0
5
2a majority had been obtained for the measure
in the legislature only when its proponents had agreed to
permit the simultaneous passage of an income tax and a tax
on intangibles.

This program, forced by the farmers of

the state, was promptly wrecked, for Governor Moeur vetoed
the tax on intangibles on the grounds that it was "obviously
unconstitutional," a move which his political enemies at
once labelled as favoring the "rich" as against the "poor,"
who were taxed under the sales tax.

In fact, resentment ran

high enough to cause the circulation of petitions for the
governor's recall.5^
As has been stated, Moeur signed the sales tax measure
under protest, as it were, stating that he was affixing his
signature in the realization that it was a far from perfect

49 .
50.
51.
52.

Arizona Hepublic, March 15, 1933.
Ibid.
Ea£g" and Shoup, op. oit., p. 285.
Ibid., p. 286.

- 32

bill, but that Arizona had to hare added sources of revenue
to preserve the financial integrity of the state

63. Arizona Hepublio, March 21, 1933

CHA.PTBH III
THE INVALIDATION OP THE SALES TAX LAW AND THE ENACT
MENT OP

a

SECOND LAW BY THE FIRST SPECIAL

SESSION OP THE ELEVENTH LEGISLATUEE
Although the sales tax bill had finished its course
and had been signed by the governor, the opposition had not
been stilled.

Two days after Governor Moeur approved tho

measure, more than one hundred retail merchants of the Salt
River Valley met at Phoenix to consider further steps to
be taken against the law.

The meeting accomplished little

except the appointment of two committees to consider how
the tax might be passed on to the buyer.
On the same day more direct action was taken by E. 0.
Stults, a Phoenix druggist, who began litigation questioning
the validity of the sales tax law.

Mr. Stults had been one

of the leaders in the retailers' march on the capitol when
the bill was being considered by the legislature.

The suit,

brought in the name of the E. C . Stults Eagle Drug Company
"and a U others similarly situated" against the state tax
commission, attacked the law as not legitimately an emer
gency measure because it had not been finally approved by
1. Arizona Republic. March 25, 1933.
33 -
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the house, as amended by the senate, by a two-thirds majority,
a constitutional requirement for such emergency measures.
Stults's attorneys stated that if the court upheld this view,
a referendum petition would be filed against the law immedi
ately, an action impossible in the oase of emergency measures.
They also were prepared to file another suit on the consti
tutionality of the law, if they failed to win the first
oase.

Stults was quoted as saying, "My position, shared by

many others, is that the act, in its operation, will mean
absolute confiscation of my business.

While the measure

provides that the two per cent tax on retail sales shall be
passed on to the consumer, the larger volume of my business
is small sales.

It would, therefore, be impossible for me

to pass the tax on to my customers.

Business conditions

today will not permit the average business man to pay this
tax.

Many of us are even today operating at a loss."2
On April 2 the Maricopa County superior Court found

the sales tax law null and void because of failure of the
lower house to pass it, as amended by the senate, by a twothirds majority.

This, the oourt said, resulted in failure

to pass the law "as much so as if the vote had been over
whelmingly against its passage."3
Upon being told of the decision of the court. Governor
2. Arizona Republic, March 23, 1933.
3. I b i d April 2,1935.
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Moeur stated that he would take no action in calling a
special session of the Arizona legislature until the Ari
zona Supreme Court had reviewed the decision of the Mari
copa County Superior Court.
toe other organization meanwhile declared its opposi
tion to the sales tax— the Phoenix Building Congress.

A

contractor, one of the members of the congress, stated that,
"It's going to run up the cost on the average construction
job around eight or ten per cent. ...

This tax will cer

tainly affect the building industry because of its pyramid
ing."

Another member dissented, however:

"If we can achieve

through this tax a balanced budget in Arizona, we are going
A
....
to have better business.*
On April 8, the Arizona Republic editorially commented
that the people's "patriotism" would support equitable sales
tax legislation.

The average taxpayer, it said, would prob

ably submit to a burden not greater than a one per cent tax
would impose.
The supreme court began to consider the appeal of the
tax commission on April 12, although its dooiaion was not
handed down until April 29.
Meanwhile, on April 18, the Maricopa County Farm Bureau
drew up a resolution favoring "a Just and equitable sales
tax to supplement the direct land tax ... though it require
4. Arizona Be public. March 24, 1933.
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a special session of the legislature to accomplish this end
The resolution, which was presented to the governor, continued
"The condition of finances in the state is such
that it is actually insolvent, the burden of the
tax rests solely on already overtaxed landowners , present prioos for agricultural commodi
ties do not meet the cost of production, and reve
nues derived from the land tax will be far below
the cost of stato government for the coming bi
ennium.”5
6
The abortive sales tax law known as House Bill H o . 146
came to an abrupt end April 29, 1933, with the Arizona Bepubllo headlining ’’High Court Holds Bill Hull, Void."6
Confirming the judgment of the Maricopa County superior
Court, the Arizona Supreme Court in a two to one decision
in the ease of Cox v. stults Eagle Drug Company.78 ruled that:
"After all is said and done there is no
escape from the conclusion that to hold that House
Bill H o . 146 is a valid enactment is to say that
the referendum may be defeated by loss than a twothirds vote of either House of the Legislature,
and this I oannot do even in the face of the emer
gency confronting tho state."
The majority opinion was written by Justice McAlister,^
who concluded that "the remedy is with the legislature,"
recognizing as did most other officials that the legislature
would soon be called into special session as a result of
this decision, to seek the remedy.
5.
6.
7.
8.

The court hold that the

Arizona Hopubllc, April 19, 1933.
ibid.. April 30. 1933.
FTT? (2d) 914 (1933).
Judge Richard Lamson, of the Yavapai County Superior
Court, was sitting for Justice Lockwood, who was ill.
Lamson concurred with McAlister, while Chief Justice
Boss dissented.
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house of representatives had overstepped constitutional
rules of procedure in accepting senate amendments to an
emergency measure by loss than a two-thirds vote9
2
1
*
9. "It appears from the complaint that this bill, which con
tains a section declaring it to be an emergency measure,
passed the House of Representatives, in which it
originated by a vote of two-thirds of its membership
and was transmitted to the Senate which amended it in
several important particulars and then passed it as
amended by a two-thirds vote of its membership.
Thereupon it was returned to the House, which con
curred in the Senate amendments by a vote of thirtyeight yeas to twenty-six nays, the membership thereof
being sixty-four, notwithstanding the measure con
tained the emergency clause and amendments were ap
proved by less than two-thirds of the members, the
Speaker of the House declared it passed that body,
whereupon it was presented to the governor and by
him approved. These facts, including the vote concur
ring in the Senate amendments, appear upon the enrolled
bill as filed in the office of the Secretary of State."
The court held: (1) Concurrence by the House, in
which the bill originated and was passed, in amendments
made by the other house, is "final passage,” within
provision requiring reading by sections on "final pas
sage," and taking of voto by ayes and nays on roll
call. (Constitution of Arizona, Article IV, Section
12, provides that every bill shall be read by sections
on three different days, unless in case of emergency
two-thirds of either house deems it expedient to dis
pense with such rules, but that reading of a bill by
sections on "final passage" of any bill or joint reso
lution shall be taken by ayes and nays on roll call;
and that every measure shall when "finally passed"
be presented to the governor for approval or disap
proval .)
(2) Where less than two-thirds of the elooted member
ship of the house of representatives concurred in
senate amendments to the house bill with emergency
clause, the bill was not "passed by legislatre";
though originally passed by two-thirds of house mem
bership and though passed, as amended, by two-thirds
of senate membership. (Constitution, Article IV,
Section 1, Subsection 3, provides that no emergency
measure shall be considered passed by the legislature
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Chief Justice Boss, in a dissenting opinion, empha
sized the seriousness of the financial crisis that had
called forth the sales tax lan:

:

"In the present case there is no question of the
very urgent necessity of legislation contained
in Bouse Bill Ho. 146, and also of its immediate
operation. It is of course known by all the people
of the state that the counties and municipalities,
and the state itself, are without funds to meet
their obligations, and that, unless other sources
of revenue than those we now have are resorted to,
the expenses of the departments of state and public
institutions and county governments cannot be met,
and tho state's credit will be destroyed. In
the face of thoso conditions it would seem that,
if we had any doubt as to the validity of the bill
as an emergency measure, it should certainly be
resolved in favor of its validity."10*
0
1

unless it shall he approved by affirmative vote of
two-thirds of members elected to each house of legis
lature taken by roll call of ayes and nays, and also
approved by tho governor.)
(3) Where senate amendments to the privilege sales
tax lav? which originated in tho house with emergency
clause were concurred in by less than two-thirds of
the elected membership of the house, the law was
held not operative either immediately or ninety days
following close of session, and was void.
(4) Where legislature's journal shows failure to com
ply with constitutional requirement of favorable vote
of a certain percentage of house membership to pass
tho bill, journal is admissible in evidence to show
such fact. Cox v. Stults Bagla Drug Company. 21 P (2d)
914 (1933).“ “
‘
10. Chief Justice Boss also disagreed with the majority
opinion as to the meaning of the constitutional pro
vision as to procedure on amended emergency measures:
"While the Constitution is particular that emergency
measures be passed by two- thirds of the membership
of each House and ordinary measures by a majority of
such membership, it is equally particular in prescrib
ing that such final passage shall bo on the third
reading of the bill, section by section. Because such
a constitutional rule does not appeal to us is no
ground for setting aside or refusing to apply it."
Cox v. Stults Eagle Drug Company. 21.P (2d) 914
i
(1933).
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On the same day that tho press carried the news of the
court’s ruling, it m s announced that
"an act is being drain directly in accordance with
Governor Moeur’s wishes. ... Careful tabulation
of objections to the Rosenbaum bill, such as that
it excessively favored mining corporations in rate
differences, and imposed an undue burden by the
sane means on citizens with limited incomes, have
been kept by the executive office.*11
Between the date of the invalidation of the Rosenbaum
law and the oall for a special session of the legislature
to adopt a new tax (Juno 1, 1933), tho whole matter of sales
taxes was constantly in the public eye, and the chief execu
tive missed no opportunity to publicize the necessity of the
enactment of a new and effective law.

By May 5 some of the

details of the administration measure were made public.
The proposed bill, it was pointed out, was so designed as
to prevent the pyramiding of taxes.
"It also eliminates a sales tax on all farm products
and livestock. Ho tax is assessed in it upon
businesses, professions, or trades, except in some
specifically enumerated ones, and it does not ex
tend to salaries or wages. The luxury taxes im
posed by it are in addition to the sales tax on
gross retail sales ... $2,000,000 is the aim."12
In an address to a convention of the Disabled American
Veterans, Governor Moeur indicated that a portion of the
funds from the proposed sales tax would go to the relief
of disabled ex-sorvioe raen.^1
3
2
11. Arizona Republic, April 30, 1933.
12. Ibid.. May 5. 1933.
13. Phoenix Gazette, May 6, 1933.
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The question of a split of revenues from the tax between
the state and oountios was widely disousaod at this time,
fho governor at first proposed that fifteen per cent go to
a state relief fund, five per cent to administration of the
law, and the balance to the state general f u n d H o w e v e r ,
the representatives of four powerful Maricopa County business
groups, meeting May 12, agreed to oppose any sales tax that
did not divide revenue equally between the state and the
counties.

The groups represented wore the Arizona Associa

tion of Credit Men, the Merchants1 and Manufacturers' As
sociation of Phoenix, the phoenix Chamber of Commerce, and
tho Maricopa County Taxpayers' Association.

Specifically

they stated:
"While there are those who are in favor and others
who are opposed to any sales tax, none of us
(sic) in favor of a sales tax wherein it is not
provided that the revenue from the tax on indus
tries exhausting natural resources will not be
divided 75-25, and from retail sales 50-50."lo
Here, as in all other oases of dispute over apportionment
of funds, Maricopa County interests were strongly in favor
of the return of a large percentage to the counties in pro
portion to the amount collected in each.

Maricopa, whoso

citizens would of course pay the greatest share of the total
because of the large size of the county, would otherwise,
in a sense, be the loser.*
6
1
14. Arizona Hepublic. May 5, 1933.
16. Phoenix (gazette . May 12, 1933.
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Enemies of the sales tax 7/ere not dormant during this
interval. According to the Phoenix Gazette of Hay 13, a
"Program for revolt, had been set at a secret caucus" of
opponents of Moeur's measures.

A decision, it was said,

had been reached at a caucus of Maricopa County members of
the legislature and members from eight other counties, with
at least twenty-three votes pledged to oppose the governor's
bill.

However, this group gave indications that it would

agree to the sales tax if the proponents of that measure
would also support an intangibles tax law.

On May 20 it

was announced that the governor's bill had been redrafted,
a redivision of funds calling for ten per cent for unem
ployment relief, with the balance, except that needed for
administration, being split fifty-fifty between the state
and the counties.

One-half of the county's portion was to

go for schools
Just before the legislature convened, the Merchants'
and Manufacturers' Association of Phoenix set forth a pro
posal for a "Consumers' Tax," which called for a tax of one
oent on purchases from ton cents to fifty cents value; of
two cents on purchases from fifty-one cents to one dollar;
and upward at a straight two per oent rate

The Retail

Grocers' Association of Phoenix on May 28 endorsed a sales1
7
6
16. Arizona Republic, May 20, 1933.
17. Ibid.. May 31. 1933.
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tax, "not because it really favored or desired gush a tax,
but because it considered this step an absolute noeossity
to place the state on a sound financial basis

It was

further resolved that a fifty-fifty division of the revenues
no

was desirable.
In his call for a special session. Governor Moeur
listed as his first reason for summoning the legislators,
"To impose a tax upon the privilege of engaging
in business within the state to be measured by
the gross income from the business or gross pro
ceeds of sales made in the business, for the pur
pose of unemployment and welfare relief, to pay
the outstanding obligations of the state, and to
defray necessary and ordinary expenses of the
state and the several counties thereof
To the legislators when they assembled June 1 the Gov
ernor said:
"I have convened you today in special session foal
ing that you realize, as I do, the gravity of the
situation which confronts our state. Due to the
publicity given it, you are each of you familiar
with the present financial condition of the state.
We have millions of dollars in outstanding unpaid
warrants. Our methods of collecting taxes, which
has been handed down to us through the past 150
years, has broken down. Through a study of the
fundamentals of taxation you undoubtedly have ar
rived at tho conclusion that, under normal condi
tions, regardless of the method used to oolleot
taxes, the ultimate oonsumor eventually carries
the entire tax burden.
"Under the present method of collecting taxes
principally from the real property owners there
are a few exceptions to this rule, outstanding ex
amples being the home owner, the farmer, and the1
9
8
18. Arizona Republic, May 29, 1933.
19. Journal of the Senate, First Special Session, 1933.
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stock-raiser. The home owner under no conditions
has an opportunity to pass the tax on to any other
person, and the farmer and stock-raiser have not
in past years been able to pass on any portion
of this tax,.as lack of organization on their
part has made it impossible for them to control
in any degree the price of their products.
"With these established facts in mind I feel
that the time has come when a new method of tax
collection must be inaugurated. I am submitting
to you a privilege sales luxury tax which has been
carefully drawn with an idea of eliminating pyramid
ing of taxes and spreading the burden equitably,
in so far as possible, over the entire population
of our state."20
Before the administration bill received its first read
ing in either house, a group of representatives of eight
powerful business and agricultural organizations eont to the
legislature a resolution embodying specific sales tax recom
mendations.

The groups were the Merchants’ and Manufacturers'

Association of Phoenix; the chambers of commerce of Phoenix,
Mesa, and Glendale; the Salt Hirer Valley Water Users ?
Association; the Arizona Association of Credit Men; the
Phoenix Builders' Congress; and the Maricopa County Farm
Bureau. Among their proposals was that the revenues should
be divided half and half between the state and the counties;
that the bill be self-repealing; and that on large purchases,
such as automobiles and farm machinery, a total tax limit
of ten dollars be placed.
The striking out of the luxury tax sections from the2
1
0
20. Journal of the Sonata, First Special Session, 1933.
21. Arizona HepubTlo. June 3, 1933.
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bill prepared by Governor Moeur, known as Senate Bill Ho. 7,
was one of the first acts of the senate; the luxury provisions
were made a bill in themselves.

The senate aooepted the

report of the finance and revenue committee, recommending
this change, June 17.

However, Senator Slipher on the same

day moved that a select committee of six be appointed to
prepare for consideration of the senate another bill consoli
dating the sales and luxury taxes.

This was agreed to, but

the committee two days later again recommended separation,
and the luxury tax measure was introduced as Senate Bill
Ho. 17.22
In the committee of the whole the chief debates on the
sales tax bill concerned the matter of dividing the revenues
from the now levy between the state and county governments.
As reported from the committee, the chief change had boon
to apportion ten per cent to the governor’s relief fund,
ninety per oent to the state general fund, and none to the
counties.

Although it was sent the same day (June 20) to

the style and revision committee, it was also recalled for
reconsideration that day.

senator Pomeroy’s amendment to

exempt gasoline sales was defeated, but Slipher*s amendment
accomplishing the same thing in less words was aooepted.
It merely added "except the sale of gasoline" to the listing
of taxable sales2
3
22. Journal of the Senate. First Special Session. 1933. p. 90.
23. Ibid.. p. 102 .
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She matter of rates also caused argument on that day.
Senator Kelley moved that Senate Bill Ho. 7 be amended to
make the rate one per cent rather than two; it was defeated.
But Sliphor again earns through with a proposal acceptable to
the senate, and the rate m s

sot at one and one-half per cent.

The third reading did not take place until June 22, when
the bill passed by a vote of 14 to 5.

Higgs and Minotto,

Maricopa members, were among the five voting "no.*

In ex

plaining his opposition, Minotto stated:
MI am voting fR o * on this bill because the
original provision of county apportionment has been
eliminated.
"Since the revenue derived from this bill
will have a very substantial part originate (sic)
in Maricopa County, I consider it only fair that
a part of such revenue should revert to my county.
"The sales tax passed by the Eleventh legis
lature in regular session provided for a 25$ ap
portionment to the counties. The present bill in
its original form provided for a 45$ apportionment
to the counties. In its present status as amended
there is no apportionment of any kind for the
counties."25
The house of representatives passed the bill, amended
to provide for a 75-25 revenue split, by a vote of thirtynine to twenty-five Juno 24, ovor the protests of the Marioopans, who still sought allocation of a greater percentage
of revenues to the counties

After reconsideration and2
6
5
4

24. Journal of the Senate. First Special Session. 1933. x>. 102.
25. Ibid.
'
26. dhas. E. Jennings, W . B. Palmer, and M. V. Decker spread
on the record:
"Protesting the passage of Senate Bill No. 7 upon
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more amendments, the vote was 46 to 18 for passage .

When

returned to the senate after this vote, the rate had been
changed baok to two per cent on retail sales, and the allot
ment of revenues was 16 per cent to the governor's relief
fund; 75 per cent of the balance to the state general fund,
and 25 to the counties In ratio to the amount paid In by
them.
As the senate refused to accept these changes, a con
ference committee went to work on the bill, which In its
amended form was then accepted by the senate but defeated
the following figures predicated upon the anticipated
revenue submitted by Introducers of the bill:
Anticipated annual revenue: $2,000,000
6% to tax commission for administration §100,000
15/a to governor's relief fund
285,000
75% of balance to state general fund
1,211,250
26% of balance to counties
403,750
"Marloopa County with 39.1# of the retail sales
in the state (according to figures of the U. S. De
partment of Commeroe) will pay #782,000. Maricopa
County's return will be §167,846. Therefore, with
this division of funds, I vote NO, and will continue
to do so until an equal division of funds is had and
the allocated amount given to the Tax Commission,
l o w e r e d Journal of the louse. First Special Ses
sion, 1933, p. 275.
At this time one of the most interesting of all
explanations of votes on the sales tax measure was
spread on the record by Representative J. li. Combs:
"I challenge you to don the armor of courage and grasp
the sword of destination (sic) to meet the onslaught
of greed, want, and misery. Now is the time to desert
the ranks of vacillation, no longer to be a victim
of fear, intimidation, and selfishness, but stand
up in all the majestic grandeur of free and inde
pendent men and women. Which side will you be on?"
Combs was explaining a vote of "No 1" Journal of
the House, First Special Session, 1933" p. 276.
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by the house. A second conference committee was more suc
cessful in returning an acceptable bill, and its report was
accepted by the house, 48 to 15, and by the senate 15 to 2,
with one not voting *

The bill was signed by the governor

and became effective at the close of the session.2
7

27. Journal of the House and Journal of the Senate, First
Special Session, 1933. Senators llinotto, Jones, and
Riggs were still opposed to the bill. Harrison failed
to vote.
Two house votes were explained for the record; the
explanation was interesting as a prediction of the
political future of those supporting the sales tax:
"Knowing the attitude of the people on the sales
tax and the luxury tax In the county of Gila, ... I .
shall never vote for thorn. It is my opinion that every
member in the legislature will dig their political
graves if they vote for the sales and luxury tax
bills, and I also include tho governor. ... You
cannot tax the bread and butter of tho starving people
of our state and get away with it ."— Howard Sprouse
and G. 1. Christian.
In one of the sales tax debates in the Twelfth
Legislature in 1935, it was pointed out that of all
those who voted against the tax in 1933, only three
had been returned to the house by the voters.—
Arizona Daily Star, March 13, 1936•

CHAPTER 17
CHIEF FEATURES OF THE 1933 SALES TAX ACT, AND ITS EFFECT
ON THE FISCAL SITUATION IN THE STATE
As finally adopted. Senate Bill No. 7 m s a compromise
eo far as the two chief controversial points, the rate and
the division of revenues, were concerned.

One and one-half

per cent was the rate finally fixed for retail s a l e s T h e
revenue from the new tax was to be divided in the following
way:

After deduction of the expenses of the tax commission

for administration of the law, 15 per oent was to go to the
state relief fund administered by the governor.

Of the bal

ance, 76 per oent was to be credited to the state general
fund; and 25 per oent to the counties in proportion to the
amount of sales taxes collected in each.

The counties wore

to devote this fund first to the retirement of county indebt
edness as evidenced by outstanding warrants; then to other
outstanding obligations, or to reduction of the county tax1
1. "At an amount equal to one and one-half per oent of the
gross proceeds of sales or gross income from the bus
iness of every person engaging or continuing within
this state in the following businesses: 1. Selling
any tangible personal property whatsoever at retail,
except stocks and bonds." Chapter 17, Article II,
Section 2, Session Laws. First Special Session,
1933.
~
48
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p
levy.

The bill provided that the tax eommlssion be allowed

four per oent of the gross revenues resulting from the new
act to administer it
% e sales tax law provided different rates for various
Glassifications of businesses, the one and one-half per oent
rate previously mentioned being the general retail levy.
In the first place, the aot provided that any person
or corporation having a gross income or gross proceeds
subject to tax should
"apply for and obtain from the state tax commis
sion ... a license to engage in and to conduct
such business. ... Said license shall be renewed2
3
2. Chapter 17, Article II, Section 21, Session Laws. First
Special Session, 1933.
3. Ibid., Article III, Section 2. "For the purpose of carry
ing out tho provisions of this act, there is hereby ap
propriated to the Tax Commission out of the taxes col
lected hereunder an amount not to oxoeed four per oent
of the taxes collected each month hereunder, which ap
propriation shall he credited by the state treasurer
to a special fund to bo known as the license fee and
privilege tax administration fund. The necessary ex
penses of the administration of this aot shall be paid
out of the license fee and privilege tax administra
tion fund upon claims duly itemized, verified, and
approved by the tax commission, whioh claims shall bo
presented and filed with the state auditor who shall
draw his warrant thorofor on tho state treasurer,
and the state treasurer shall pay the same out of the
license fee and privilege tax administration fund.
Ho expenditures shall bo made by the tax commission
in excess of the amount herein appropriated." The
legislature had allotted $16,000 for the preliminary
expenses involved in getting this and the other new
taxes started, and there was also available the unex
pended balance of a like amount appropriated by the
regular session for the administration of tax laws
that never became effective.

so

annually and shall expire on the thirtieth day
.
of JTune next suooeeding the date of its issuanoe.*4*
6
The bill then sot up the following schedule of rates:
(1) One-eighth of one per oent on "manufacturing, com
pounding, packing, preserving, processing or prepar
ing for sale, profit, or commercial use, agricul
tural and horticultural products including livestock
grown and produced for sale, profit, or commercial
use, and any product or products, article or articles,
substance or substances, commodity or commodities
not included within" paragraph 3, section A,
below.G
(2) One-fourth of one per cent of the gross proceeds
or gross income "from transporting for hire persons
or property by motor vehicle from one point to
another point in this state."
(3) One-eighth of one per cent on (a ) mining, quarrying,
smelting, or producing for sale, oil, natural gas,
limestone, sand, gravel, copper, gold, silver or
4. Chapter 17, Article II, Section 11, Session Laws. First
Special Session, 1933. According to administrativo
officials, this provision for annual renewal resulted
in greater difficulties and expanse than the returns
justified; in the 1935 law it was provided that the
foe should be one dollar and the license should be
permanent until revoked by the commission.
6. On July 21, Mr. A. L. Frees, director of the sales tax
division, ruled that no tax should be collected on
this or other classifications where the gross income
amounted to lees than $500 a year,
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other mineral product ... or foiling and producing
timber for commercial use; (B) furnishing to con
sumers electricity, electric lights, current, power^
or gas, natural or artificial;^ (C) transmitting
long distance messages or conversations by tele
graph

or telephone from one point to another

point in the state; (D) transporting for hire freight
or passengers by railroads from one point to another
point in the state;

(E) operating a pipe line for

transporting oil or natural or artificial gas;
(?) operating private car lines; (G) publication
of newspapers, magazines, or other periodicals or
publications when published within the state.
(4) One and one-half per cent of the gross proceeds of6
6. Public utility companies in the state were forbidden by
the state corporation commission on August 3 from adding
the tax to the consumers' bills. The order was based
on an opinion from the attorney general's office:
"The sales tax is a tax upon the dealer's privilege to
sell, and is not a tax on the consumer. It may be
passed on to the consumer only by increasing the price
of the commodity sold. In the case of public utilities,
whose rates are fixed by the corporation commission,
the price or rate of charge may be increased only
on ... order of the corporation commission." Wilson
T. Wright, commission chairman, differentiated between
distributors' and retailers' taxes: "It was clearly
the interest of the legislature that in the manufac
turing and distribution classes the lower rate of tax
was to be absorbed and not passed on as is the tax
on retail sales, which is a consumers' tax." Arizona
Hepublio. August 4, 1933.
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sales or gross income from the "business upon
every person engaging or continuing within Arizona
the sale of any., tangible personal property what s o - -

m

ever at retail, except bonds and stock.
The problem of taxing buslnessos both wholesale and re
tail in nature was met by a clause which stated that
"when any person is engaged in the business of
selling such tangible personal property at both
wholesale and retail, the retail rate shall be
applied only to the gross proceeds of the sales
made other than at wholesale when his books are
kept so as to show separately the gross proceeds
of sales of each class, and when his books are not
so kept the retail rate shall be applied to the
gross proceeds of every sale made."8
It can be seen that no provision was made in the law
for a schedule of taxes to be charged consumers.

The act

did provide that "no person shall advertise or hold out to
the public in any manner, directly or indirectly, that the
tax herein imposed is not considered as an element in the
price to the consumer."

The section of the act containing

this provision is entitled "Unfair Competition," and accord
ing to one of a series of articles in the Arizona Republic
explaining to its readers the working of the sales tax,
"In other words, no one may advertise that he will absorb
the tax imposed, since it is intended, as explained by its

g
sponsors, to be a tax on the ultimate consumer."

However,7
9
8

7. Chapter 17, Art. II, Sec. 2, (d) 1, Session laws. First
Special Session, 1933.
8. Ibid.
9. THHe 30, 1935.
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a ruling by the attorney general's office on July 26 stated;
"Bie sales tax is a tax on the seller, and not on
the consumer. The seller may Increase his price
to the consumer and thus pass on the tax, but In
so doing he Is not collecting a sales tax; he Is
merely considering the sales tax he is required to
pay as an element in the price charged the consumer
just as he would consider freight or any other
charge to the consumer."10
An Interesting repercussion of this ruling was a dispute
over testimony given by M r . A. L. Froes, director of the
sales tax division, before a legislative committee during
hearings on the 1936 sales tax law.

Hr. Frees was credited

with having said before the committee that "practically
every dollar of the §2,000,000 in sales taxes collected
since July 1, 1933, had been collected i l l e g a l l y F o l l o w 
ing widespread protests from merchants at this statement, a
conference of more than one hundred merchants was held in
the corporation commission hearing room in tho Arizona
State Building, with two members of the tax commission,
Thad 14, Moore and Frank Luke, present. Mr. Frees attended
the meeting and denied that he had made the statement charged
to him. Merchants attending the conference asked the two
members of the commission to repudiate the statement that
they had been collecting the tax illegally, stating that the1
0
10. Arizona Republic. July 26, 1933. Apparently this ruling held that concealing the tax in the total price
was not a violation of the provision of the act for
bidding the merchant to indicate that tho tax was
not an element in the prico.
11. Arizona Republic. February 23, 1936.
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published statement (in the Phoenix Gazette. February 22)
of Mr. Frees had resulted in numbers of consumers refusing
to pay tho sales tax, in whatever form it was passed on.
The two members of the commission said they wore not
interpreters of the 1933 law, but that they had been advised
by the attorney general in 1933 that the law provided that
the tax could not be passed on as a tax, but must be added
to the price of the article sold.

Some merchants, the

commissioners said, were not complying with the law by adding
tho sales tax to the price of the article, but were collect
ing it as a tax, which was in violation of the l a w .
The next day the commission issued a formal statement
on the matter.

It said:

"The statement attributed to A. L. Frees,
director of the sales tax division, appearing in
the Phoenix Gazette of Friday, February 22, and
in the Arizona Bepublic of Saturday, February 23,
to the effect that #2,000,000 in sales taxes had
been illegally collected by merchants, was not
authorized by the state tax commission as pub
lished.
"Following an opinion of the attorney general,
rendered in July, 1933, the commission has insisted
that no ’sales tax’ as a tax should be collected
from the customer, but has allowed merchants to
’show additional charge to cover sales tax’ on
the invoice. The majority of merchants in Arizona
have cooperated fully with the commission in this
respect•
"The ruling of the attorney general still is
in effect and the commission will oontinuo to ad
minister the present sales tax act as it has in1
2
12. Arizona Republic. February 23, 1936.
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the past, allowing the merchant to show ‘an addi
tional charge to cover sales tax.1
"fhad It. Moore, Chairman.
"Frank lake. Member."13
In passing the tax on to the consumer directly, mer
chants ' associations in 1933 adopted various schedules.
That used by most retailers was the following, which was
posted conspicuously in stores:
Sales
S O .01
0.11
0.81
1.51
2.16
2.81

Tax

to #0.10............. | 0 .00
to
0.80........
0.01
to
1.50........
0.02
to
2.16.............. 0.03
to
2.80.............. 0.04
to 3.60....... ........ 0.06

It was reported that a test of this schedule extending
over a period of five wooks in eleven stores (department
stores and grocery stores) showed collections ranging from
1.66 to 1.78 per cent on gross sales as compared with the
legal tax rate of 1.5 per oont
Probably the most severe criticism received by the sales
tax was based on this fact that merchants collected more than
they were required by the law to turn over to the tax com
mission .

Especially in the purchase of fifteen cent articles

was objection made, for here a cent was collected, or 6.6
per cent, while the merchant paid but 1.6 per cent.

In the

five and ten oent stores this represented a big item, but1
4
3
13. Arizona Republic. February 25, 1936.
14. Haig and Snoup. op. cit.. p. 288.
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soon they adopted the praetioe of allowing customers to pay
tho tax but onoo oven though several purchases were made at
different counters in the stares.' Even so, the retailors
were profiting.
One grocer, 3. G. Coe, of Phoenix, in announcing his
candidacy for tho Twelfth Legislature, opposed the sales
tax because of its rates.

He said, "I am opposed to the

sales tax because the present schedule of collections
forces me to oolleot from my customers 4.5 per cent and I
only pay the state 1.5 per cent, leaving mo a profit from
my customers

Of course Coe was not required by the law

to maintain any set schedule of rates; Indeed some merchants
have claimed that they do not collect the tax on all pur
chases, but only on enough to make roughly 1.5 per cent of
the gross sales of their establishments.

The legality of

charging on any ono sale more than 1.5 per cent was never
tested, although it was questioned by many.
In the case of restaurants and cafes, the question of
collecting a tax on meals was settled by tho law itself,
although the tax commission supplemented this provision with
a ruling to the same e f f e c t T h e

law provided that sales

to such establishments wore in offoot retail salos, the cafe
being the "ultimate consumer" in this case.
15. Phoenix Gazette. October 29, 1934.
16. Ibid .. July 57 1933.

The commission1
6
5

-
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ruled that oafos oould not tax their patron® on sales of meals.
The sales tax act of 1933 had first become effective
in July.

According to officials who had charge of the actual

administration of the measure, difficulties wero faced by
the commission in interpreting the meaning of many of the
now law's provisions . Although it specifically listed many
businesses that were to be taxed, many others were omitted,
and the questions of what typos of businesses actually were
included and whether or not unmentlonod businesses wero to
be taxed caused much confusion
In interpreting certain provisions of the act for en
forcement it was necessary to ask the assistance of the legis
lators who had sponsored it and passed it, but this availed
nothing inasmuch as the lawmakers themselves wore not familiar
with many of the law's ambiguous provisions.

It also devel

oped that some of the businesses which the administrators
were taxing the lawmakers had not intended to tax.
It has also been pointed out by administrative officials
that the allowance of a percentage of the revenues of the
act for administration was an innovation in Arizona prac
tice, a direct appropriation always having boon previously
made for the financing of the execution of laws.

According

to Mr. Prank S. Fraser, now director of the sales tax division1
8
7
17. Personal interview with Mr. Frank 3. Fraser, director of
the sales tax division, state tax commiesion, Febru
ary 26, 1936.
18. Ibid.

5*

of the tax commission, and in 1953 an assistant in that
division, the four per oent allowed was for the first several
months Inadequate for administration of the law because it
did not allow sufficient revenue whereby enough agents and
field men to cover the state and onforoe collections could
be employed.

It was not until November, 1933, that the sales

tax division was really completely organized and working ef
ficiently; at this time the first field men had been employed
and tax payment forms supplied to merchants.

The experience

of the first ninoty days after the employment of tho field
men proved they were necessary, for the additional taxes
collected by them, especially in certain sections of the
state where loss direct contact had previously been pos
sible , represented substantial increases .
In the process of actual administration of the sales
tax, the sales tax division was roquirod by tho law to rely
upon lists supplied by county assessors, who were to report
to the tax commission the names and addresses of every per
son, oompany, firm or corporation in their respective coun
ties engaged in a business subject to the payment of the
license fee imposed by the tax (tho fifty cents annual
license fee).

The assessors were to make annual reports of

these lists, and in addition were to supplement this with
additional listings ovory three months of new businesses
begun during the quarter A 9

There was some complaint by1
9

19. Chapter 17. Artiolo II. Soo. 4. Session Laws. First
Special Session, 1953.
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the county assessors that they lacked funds necessary to the
performance of this function, hut the commission maintained
that their chief added duties would bo the listing of farmers,
inasmuch as most of the stores of the state were already
listed under a store licensing law, now superseded.2®
The commission sought widespread publicity for the pro
visions of the law, and especially for the penalty provisions,
hoping that unlisted eligible businesses would report vol
untarily.

Although the sales tax division estimated that

there should have been approximately 8,000 accounts on
their books, by September 21 only about 5,000 were listed.23In September the sales tax division, through the press,
warned that, it was "putting auditors in the field to check
up on the slackers," and it was pointed out that if those
merchants who were evading the tax did not immediately abide
by the law's provisions, it would be necessary to penalize
them.

The first offense was a misdemeanor and carried a

fine of $60, while the second was a felony, calling for a
fine of $1,000 or a year in prison, or both.2
22
1
2
0

Between

September 25 and October 6 two field men licensed 109 firms
and individuals previously evading the tax.
From month to month the sales tax division continued to
warn merchants to make their monthly returns, these warnings
20. Haig and Shonp. op. cit.. p. 287.
21. Ibid.
*
22. Arizona Hepublic. September 2, 1933.
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appearing in the newspapers of the state.
In March the tax commission began to bring proeeeutions for aolinqueneios.

On larch 2 a final warning was

issued to negligent persons that delinquents would be
taken before justices of the peace on warrants charging vio
lation of the sales tax lav/.2**

The first complaint of the

Maricopa County attorney's office alleging failure to make
a return was issued March 6 against' one Happy Andrews,
charging refusal to make a return for the month of Janu
ary.2
242
3
5 Andrews was fined |2.
Other complaints followed, usually against small store
owners.

On March 13, Director Frees announced the campaign

to enforce payments would be extended to other counties.2®
The prosecutions and fines continued until the 1936
law became effective.

In connection with the work of the

field auditors there arose the question of the power of
enforcement officers to examine fully merchants' records of
business.

The state charged, in a justice court case in

Pima County, that Loo ?/ea Kwon refused to let deputies of
the tax commission examine his books after they had learned
that Kwon had allegedly deposited §61,000 In bank accounts
but had paid taxes on only #31,000 worth of sales.

Kwon

unsuccessfully maintained through his attorneys that he had
23. Arizona Republic. March 2, 1934.
24. Phoenix OazeiteT March 6, 1934 .
25. Arizona Republic. March 14, 1934.
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fully compiled with the law by making the usual tax returns,
*
paying his taxes, and exhibiting his bank accounts and sales
•

receipts, and that he should not be compelled to show his
purchase records.
The vital consideration In connection with the sales
tax law of 1933 was, of course, whether or not it measured
up to expectations and predictions in the raising of much
needed additional revenue for the state and counties.

Per

the month of July, 1933, the revenue from the tax was $67,570.67.

On the basis of this figure, it was estimated by

the state treasurer's office that the law would produce ap
proximately $600,000 a year, not half of what the administra
tion's first hopes had been.

Optimistically, the pre-enact

ment expectation had been quoted at from $1,500,000 to
,000,000.

The $600,000 estimate was made before all

July

returns wore in, and therefore was too low. Monthly totals
were:
J u l y ............... $67,670
August ............
76,931
September
. . . . .
81,852
October
..........
93,666
November ........ . 102,602
December . . . . . . 127,462
Total . . . .
$549,876
In part these increases resulted from more strict en
forcement of tho law, but sales tax division figures Indicate2
6
26. Arizona Hopubllo, February 1, 1936. Purchase records
are now regularly examined by tax collection agents
in making audits.

that they waro chiefly the result of an increasing volume
of business in the state.
Collections under the sales tax act of 1933 have con
tinued even to the present time, although reverme has
dropped in amount eaoh month.

As merchants1 accounts have

been audited, previously unpaid taxes have been collected
by the sales tax division and have added to the total
amounts derived from the 1933 law during its existence.

From

July 1, 1933, to December 31, 1935, the total revenue from
tho first lav/ amounted to $2,663,499.67.

This was divided

as follows:

Administration of the act . . . . f106,220.00
Governor's relief fund
General fund

........

. . . . . . . . .

382,391.98
1,626,166.90

Apportioned to tho counties . . . 541,721.98
Much of the early sentiment against the sales tax had
gradually disappeared by 1936, when tho Twelfth Legislature
met.

The great resentment against the tax, especially among

the retail merchants who had so violently opposed the enact
ment of the law, never had become well organized.

One

authority has pointed out that the widespread adoption of
the custom of making allowance for the tax in tho mark-up
of the price rather than in showing it as a separate item
had mollified the customer.27

Further, many retail merchants

27. Haig and Shoup, op. oit.. p. 286.

However, at least on®
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were no doubt discovering that their opposition to a device
which netted them a profit, in that they collected more than
1.5 per cent of their gross, was hardly well founded.
The Phoenix Gazette. perennial enemy of the sales tax,
urged in February, 1934, that "the people of Arizona should
be watchful and determined. For after the emergency had
passed the obnoxious and unfair sales tax should be
e l i m i n a t e d T h i s editorial pointed out that
"once a tax is imposed it is hard to get rid of.
legislators are always hesitant about removing a
tax or substituting another for it as a revenue
producer. The interests hit by the substitute
tax always wall long and loud. In this ease the
interests which would oppose substituting an in
creased property tax are tremendously influential."
Governor Moenr found it politically expedient, however,
in seeking renomination, to point to the sales and luxury
taxes as laudable accomplishments of his first term.

In

some of his campaign publicity he urged the voters to
"THIHKt— How. the Sales and luxury Tax WOBK FOR YOU l
(Read this and you will not be misled). The Sales
and luxury Tax have provided for the WORKING MEN
AND WOMEN OF ARIZ QNA #12,219,744.86:
customer in Arizona was driven to action by his oppo
sition to the tax, according to an article in the
Phoenix Gazetto for November 24, 1933: "An asserted
attack upon a grocer because ho charged one cent
sales tax today resulted in a criminal charge and a
suit for #26,OOO damages boing filed against
P. Gladleux. Gladieux allegedly struck 0. E.
lee, store proprietor, with a milk bottle following
an altercation over the sales tax charge. lee lost
an eye as a result of the blow, he alleges."
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"By paying the Sales and luxury
Tax the People of Arizona did their
part and provided for unemployment
relief . . . . . . . . . . . . . . . $1,090,254.26
"Unole Sam matched the Sales and
Luxury Tax revenue with an appropri
ation for unemployment relief . . •

6,454,164.00

"In addition to the Sales and luxury
Tax direct benefits, and because
of President Roosevelt"e sympathy
with Arizona's problems and his con
fidence in Gov. Moeur's program, v/o
received in OWA Funds
. . . . . . . 4,675.526.61
"Total Provided for Arizona's
Unemployed ..................... . .$12,219,744.86
\
'
‘ •
"The Sales Tax has also produced f607,154.80 which
has been to pay off tho state's old indebtedness.
From this same source the various counttea of the
state have received $871,051.25 to meet their
old outstanding indebtedness.
"THIS SALKS AMD LUXURY TAX HAVE FURHSHKD FOOD AND
SHELTER FOR MANY FAMILIES AflD SAVED ARIZONA FROM
RUIN!"
Governor Moeur was reelected.

By the time the legis

lature assembled in January the question of the sales tax was
not whether or not a new one should bo enacted, but what form
it should take and what improvements could be made in the
law of 1933.

With this in mind, the legislature set to work

on a sales tax law for 1936.

PART II.

THE 1955 SALES TAX LAW
CHAPTER 7

THE ENACTMENT OF THE 1935 SALES TAX LAW
While Governor Hoeur had been wary about recommending
to the Eleventh Legislature in 1933 any specific measures
for adding to the revenues of the state, he was very definite
in his proposals to tho Twelfth Legislature in 1935.

Ad

dressing the senators and representatives in January,
1936, he said:
"Two years ago the financial condition of the
state was chaotic. Our warrants were scraps of
paper, being discounted from 15 to 26%, the bonded
Indebtedness of our subdivisions had defaulted,
the orderly processes of government were threatened,
our schools forced to shortened terms or possible
closing. Our citizens were unemployed and con
fronted with the spectre of starvation. ...
our
our
the
are

"It is a source of gratification to me that
warrants are now cashable at face value, that
teachers are being paid in cash, and that
bonded obligation of our various subdivisions
rapidly approaching par. ...

"Revenues from now methods of tax collection
have made it possible for us to meet the demands
of tho federal government in matching funds for
aid of our unemployed, and at the same time ap
proach a balance in our budget."1
In specific consideration of revenue measures, the1
1. Journal of the House. 1935, p. 12.
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governor's message stated that "unless a more feasible plan
oan bo evolved, I reeommend the reenaetment of the sales
tax, which Is self-repealing and expires March 1, 1936, and
that the rate be Increased.”23 Governor Moeur did, however,
preface this recommendation with a discussion of state tax
ation and finanoo principles.
"In this period of reconstruction we must
give thought to the basic factors which will ac
celerate recovery. Speedy recovery can only be
attained through economies in governmental expendi
tures, a low tax rate, a broad base over which the
tax load may be spread, few exemptions, and an
efficient tax collection system. ...
"I am more than ever convinced that present
day conditions demand the' lightening of the tax
burden on real property. To moot these condi
tions I recommend the very careful study of the
various tax plans which will be submitted to you.
A program should be evolved permitting the eventual
elimination of property taxes for state purposes,
bearing in mind that no person or group of persons
should be allowed to escape the liability of a
just proportion of state governmental costs."3
2. Journal of tho House, 1936, p. 13.
3. lbil. The governor *8 message continued:
"Through tho
elimination of property taxes for state purposes it
will be possible to secure equitable assessed valuation
on all property throughout the state, and one county
will no longer bo affected by or interested in the
assessed property valuation of another. ...
"When property taxes are levied only for county
and municipal purposes the real property taxpayer will
become moro acutely tax conscious of the cost of county
and municipal government, and will demand moro rigid
economy and efficiency, thus effecting further tax
reductions."
A few months later some of the governor’s phrases
were bitterly quoted by Representative Frank Bowling,
Marioopa, in explaining his veto of opposition to the
sales tax bill: "A lot of catch phrases like ’spread
the base, ' 'make people tax conscious, ’ and ’lots (sic)
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The first of tho major tax bills introduced in the
Twelfth Legislature v/as not a new sales tax measure, but
one providing for a gross income levy, and sponsored by
Eeprosontatives William Peterson, Maricopa; Jamas Peterson,
Savajo; and Don 3. Patterson, Apache.*
4

This was primarily

a farmers' bill, although the Arizona Farm Bureau later
backed another income tax measure.

The introduction of these

bills represented a continuation of the efforts of agri
cultural interests in Arizona to obtain legislation which
would result in meeting the fiscal needs of Arizona by other
means than sales taxes.

In 1933 the financial program

supported by these groups had called for income and intan
gible taxes along with the sales tax, and when the governor
vetoed the intangible tax bill, resentment was great.
Consequently the introduction of this new income tax bill
reduce our property tax' are being used as the bait
to lure the common people of the state into paying
the taxes of the big c o r p o r a t i o n s A f t e r quoting
figures purported to show that the railroads had profittad by the sales tax, he concluded:
"So now it is
evident that you and I, as we go to tho store to buy
baoon, must pony up double the amount of money the
railroads have saved." Journal of tho House. 1936.
p. 674.
4. This bill provided for a two per cent gross income tax,
which would, its sponsors said, reduce tho real proper
ty assessment for state purposes by 62%. Peterson
said $460,000,000 would be taxable, providing a revenue
of $9,000,000. As to administration there would be
one man appointed by the governor, without confirma
tion, for a six yoar term, removable by impeachment.
The Farm Bureau wanted a five man board to administer
the act. Arizona Daily Star, January 18, 1936.
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presaged a fight between it and the sales tax.
The first of the sales tax measures of 1935 was intro
duced February 3 by Senator fan Angina of Qoohise Oeonty.
This was not an administration measure.

Otherwise almost

duplicating the 1933 law, the bill sought to take the admin
istration of the tax from the tax commission and place it
in the hands of the state treasurer.
February 12 was the date of the introduction of the
administration supported sales tax bill by Representatives
Wilson, Maricopa; Babbitt, Coconino; Rapp and Penny, Pima;
Caine, Yuma; and Marks, C o o h i s e A s

introduced, the measure

was not greatly different from the old law except in the mattor of ratos.

Rotail sales wore to he taxed at two per cent

instead of one and one-half per cent, and most of the items
previously listed at one-half per cent were to be raised to
one per cent. No exceptions on retail sales were made, but
the bill attempted to clarify some of the questionable pro
visions of the 1933 law. For example, in the matter of
restaurants, food sold to them was to be taxable at the
wholesale rate, while food sold by thorn was to bo taxable
at one per cent, one-half the regular retail rate.

It will

be recalled that the tax commission under the previous law
ruled food sold to the cafes was sold to the final consumer;
that it was taxable at the retail rate; and that the cafes5
5. Journal of the House, 1935. p. 267.
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eonia charge no further tax, as such, to their patrons.
Manufacturing, mining, transportation, and public utility
sales wore to he taxed at a one per cent rate, while news
papers would pay one per cent on both circulation and gross
advertising r e v e n u e s I n d i v i d u a l s and firms that sold both
at wholesale and retail wore to pay the higher rate on their
gross sales.

Producers selling their goods directly to the

ultimate consumer were to pay as retailers. Amusements
were listed in the two per cent group.
One of the important changes was the sotting of the
license fee for all sellers at one dollar, no renewal being
required.

The 1933 law called for licenses costing SO

cents, renewable annually.
The proposed law provided that "the tax herein imposed
Is upon the right to engage in the businesses classified
in ... this act.

Such tax, if considered as an element enter

ing into the price to the consumer, shall not be separately
stated or mentioned, and shall bo included in the gross income
and the gross proceeds of sales of the person so engaging in
any suoh business."

This matter seems to have been a per

sistent cause of trouble to tax bill authors; a senate
amendment proposed to reverse this provision, making it
illegal for the seller to hold out to tho buyer that the6
7
6. This newspaper tax has been the subject of much
litigation. See next chapter.
7. House Bill 118, Article II, Section 28.

tax was being assumed.

as

finally adopted, the 1936 law

left assumption or addition of the tax, publicly or silently,
to the seller's ohoioe.

This matter is dlsousssl in detail

later in this chapter.
Before the bill had run its course, the legislature had
to consider the extension of the old law, which was to. ex
pire March 1, 1936.

Although the extension was bitterly

opposed by a few legislators, the same ones who later fought
the now law, the expiration date was changed to May 1.®
At the same time the 1933 luxury levy law was extended.
After making a few unimportant amendments, the house
ways and means committee reported Houso Bill 118 baok Febru
ary 27.

In a discussion of the measure in the house thi

same day, the matter of whether or not the tax could ho
publicly passed on to the consumer again was a topic for de
bate.

As has been stated. House Bill 118, as introduced,

forbade the merchants' listing the tax separately in addition
to the purchase price of the article being sold,

a

vote

favored retention of this provision, but as many members
were absent, it was not expected to be a final decision.

9

The suggestion that the merchant he allowed to collect only
the exact amount of the tax was advanced by Representative
Penny of Pima County; the fact that retailors had boon*
9
8. Arizona Daily Star. February 19, 1935.
9 . Ibid .. February 26 .

profitting from the tax by collecting more than they paid
the state was one of the most vulnerable features of the old
sales tax law.

However, Representative Webb, of Graham

County, pointed out that since "unhappily they don't coin
mills in this country," the suggestion was impractical.101
Before final enactment of the 1956 sales tax law, two
features of the proposed bill caused much delay and argument
in both houses and in conference committees,

fho first was

the relatively unimportant Section 28, Article II, mentioned
above, which dealt with whether or not the merchant might
separately include the sales tax in his price to the buyer.
The second point of disagreement concerned the earmarking
of the revenues from the now sales tax for school purpose*.
Concerning the first of those matters, it is apparent
that the retailers of the state were interested in having the
law allow the public addition of the tax as suoh, but this
was not allowed by House Bill 118 as introduced.11

On

10. Arizona Daily Star. February 28, 1936. Apparently the
use of tokens by the state was never seriously ad
vanced . Representatives Babbitt, Coconino, and Penny,
Pima, stated that they believed the section of the
bill in question (Article II, Section 28) was a vio
lation of the federal and state constitutions’ pro
visions guaranteeing freedom of spooch.
11. Article II, Section 28. "Unlawful Tax Collections; penal
ties . The tax herein imposed, is upon the right to
engage in business classified in Section 2 of this
aot. Suoh tax, if considered as an element enter
ing into the price to the consumer, shall not be sep
arately stated or mentioned and shall be included in
the gross insome and gross proceeds of sales of the
person so engaging in any such business."
If this
held, the seller would have to pay a tax on the in
crease in purchase price levied by him to care for
the tax.
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March 12, 1936, the house mays and means committee reported
an amendment to this section, providing that
"It shall be unlawful for any person taxable under
this aot to advertise or hold out or state to the
public or to any consumer directly or indirectly
that the tax or any part thereof imposed by this
aot will be assumed or absorbed by the taxpayer or
that it will not be added to the soiling price of
the property sold or if added that it or any part
thereof will be refunded, provided, however, that
when the additional amounts collected from the
customer as tax* shall in any one month exceed the
. amount of tax due for such month, the taxpayer shall
be liable for the difference, which shall be col
lected as taxes imposed hereunder are collected,
provided further, that no additional amount shall
be added as a tax, by a person taxable under this
aot, when such purchase price is twenty-four cents
or under."1%
The senate, however, in its consideration and passage
of the bill, struck out entirely the above section; and in
writing a new section, it also forbade the seller to indicate
assumption of the tax or refunding of it, but changed the1
2
12. Journal of the House. 1936, pp. 669-660. On the same
day, the Phoenix Gazette, in a front page editorial,
attacked the sales tax,chiefly on the grounds that
the bill did not allow a county division of revenues.
It said: "Must there be a sales tax? Then let its
benefit accrue to those who foot the bill. ... The
people of Arizona havo a right to rise up before the
legislature and demand: There shall bo HO increase
in the sales tax. Ho portion of the sales Tax shall
be hidden from us by any legislature making it unlaw
ful for a merchant to lot us know the sales tax la
being paid.
"Its revenues should be distributed 75$ to the
counties so the people who pay the sales tax may get
the benefit of their outlay in oounty tax reduction,
as it is evident that otherwise the benefits mainly
go to the big non-resident taxpayers.
"The sales tax measure should be for the emergency
only. It should automatically expire before the
next legislature meets."

house provision otherwise to read:

"the tax hereby imposed

shall be collected by every smoh person from the oonsumer
or parohaaer in so far aa the same can be done."

It also

added a provision specifically making Section 28 separable
from the rest of the act, and stating that its invalidation
could have no effect on the entire bill
The house refused to concur in this and other amendments;
and consideration and recommendations by a conference commit
tee only resulted in rejection once more by the house«

The

house, through the committee, had receded on its objection
to the senate amendments to the section in question; but now
considerations other than this were apparently motivating
the members of the house in their refusal to pass the bill.
The date of the rejection of the committee's report was
March 20; the session had run its sixty-day course by
March 14, without enactment of its major bills.

The dead

lock was chiefly over the appropriation bill, and particu
larly the state per capita school levy.

Education interests

had been fighting for a #30 figure; their opponents sought
continuance of the #20 levy.

The latter had apparently suc

ceeded in the house; the former in the senate.

To doubly

deadlock the matter, the house was demanding that sales tax
funds bo earmarked for use in meeting the state's contribu
tion to the common school funds, and was refusing to pass1
3
13.

Journal of the House. 1936, pp. 691-692.
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the sales tax lav/ until the amount of the state per capita
for schools should be determined upon finally.
A now conference committee's report to the house again
failed of adoption March 21.

The third conference commit

tee , reporting at a night session, March 21, had apparently
satisfied the house, for the bill was finally passed.

The

committee's report on section 28 said, "In the matter of the
disagreement between the Senate and the House relative to
section 28, wherein the Senate inserted a now section, the
Senate recedes from its amendment and consents and concurs
with the House in the entire elimination of said section 28
from the bill. ..1
4
14. Journal of the House, 1956, p. 736. As finally adopted,
the appropriation bill sot the figure at #25 as a
compromise . As mentioned later, this matter and the
sales tax were definitely separated when finally
considered.
In favor of paying the state's share of the school
expenses out of sales tax revenues were the education
interests seeking a $50 per capita state contribution.
Others favored this idea for reasons expressed by
Representative William Petersen, Maricopa, in explain
ing his opposition to the final form of Houso Bill
118, separating the school and tax matters;
"I voted
for a $30 per capita tax when House Bill 100 (the
school per capita bill) passed * and was to bo paid
by an excise tax. I believe education is a state
problem. I do not boliove we should penalize property
owners for our education costs when you consider only
17$ of the people pay property tax, and 83$ do n o t .
This 83$ should pay their share of education
costs. . . Journal of the House. 1936, p. 737.
Senator Dan Angius, Goohise, perennial enemy of
increases in school appropriations, and introducer of
one sales tax bill in this legislature, opposed House
Bill 118 in its last passage because the school per
capita appropriation had boon increased. He said,
for the Senate Journal. "It is unfair to the little
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As to the struggle over the linking of the sales tax
and the school per capita, it had finally been settled by
complete separation of the two, a victory for the senate.
However, the senate, in the final conference committee had
receded from its opposition to the division of proceeds from
the sales tax between the general fund and the governor's
relief fund.

As originally written, the bill provided

that 16 per oent of the revenues be placed to the credit of
the relief fund, and that the remainder, with the exception
of four per cent of the total for administrative purposes,
go to the state general fund.

The senate had sought to

strike out the relief item, and to provide that "all moneys
oollootod under, this article for every calendar month (shall
go) to the credit of the general fund of the state.n

But

as finally enacted, division stood as originally provided.^
There had been considerable disagreement over the sec
tion of the bill stating the purposes of the sales tax.

In

the original measure, the provision had stated that the levy
was
"for the purpose of raising public money to be
used in defraying expenses of relief and welfare*
I
taxpayer to Increase the sales tax from 1 l/2$j to
2%. ... Mr. President, I would have voted yes on this
bill if thoro was no increase in the school tax, for
the additional increase in the sales tax would relieve
the taxpayer and eventually put our state on a cash
basis, but with this tremendous increase in our taxes
I see no chance for such good fortune." Senato
Journal. 1936, p. 733.
16. Journal of the House. 1936, p . 736.

-
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of unemployed, Incapacitated and olefc persons
within the state; and in liquidating the outstand
ing obligations of the state government and to aid
in defraying the necessary and ordinary expense*
of the state and to reduce the annual tax levy on
property for state purposes. .•."16
This was amended, however, and as finally incorporated into
the bill read:
"for the purpose of raising public money to be
used in liquidating the outstanding obligations
of the state government and to aid in defraying
the necessary and ordinary expenses of the state
and to reduce or eliminate the annual tax levy
on property for state purposes and to roduco the
levy on property for public school education to
the extent hereinafter provided. ..."17
As "to the extent hereinafter provided," the bill in
a later section stated:
"In the event any funds shall remain after tho pay
ments hereinbefore provided for state purposes,
then the remainder shall to the extent to which
they will apply be in lieu of county ad valoron
taxes for educational purposes on a per capita
basis as provided by section 1090 of the Bevised
Code of 1928, as amended."18
the final vote on House Bill 118 was, in the senate,
13 ayes, five noes, and one not voting; in the house, 36
ayes, nine noes, and six not voting.

The measure carried an

emergency clause, necessitating a two-thirds majority, which
was apparently obtained with little difficulty.

Tho first

vote in the house was 41 to 9, and in the senate 15 to 4.
The differences and changes were accounted for by tho alter-1
8
7
6
16. House Bill 118. Article. II, Section 2.
17. Session Laws.1935. Chapter 7, Article II, Section 2.
18. Ibid.

ationa and amendments previously mentioned .19
The sales tax law of 1956 provided that it should become
effective on and after May 1, 1936, the day of the expiration
of the 1933 law.
In concluding this discussion of the passage of the new
law, it should be mentioned that the opposition to a sales
tax, so apparent when the 1933 legislature was considering
enactment of such a levy, had very nearly disappeared by
1936.

The retailers, most vociferous opponents of a sales

tax in 1933, had apparently realized that instead of being
adversely affected by the tax, they wore adding to their
margin of profit by collecting more from the buyer than they
turned over to the collectors.

The agricultural element had

apparently decided to concentrate on other bills; and the
legislative defenders of the "little followM wore accepting
the fact that a sales tax law could he passed and were seek
ing to prevent an increase in rates.

But the stage was set

for levying a new tax and a higher one because it bad become
evident to property owners and legislators that sales taxes
19. During a vote in the house when the school per oapita
of $30 was linked to the sales tax bill, Representa
tive Bridgie Porter, Maricopa, requested and was
granted an excuse from voting. She had promised
her constituents that (1) she would not vote for
the sales tax, and (2) that she would vote for
the $30 per oapita school levy. Arizona Daily
Star, March 13, 1936.
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wero, or ooud be, potent producers of revenue needed to moat
tho state's deficits and to reduce the tax rate on real
property.

CHA.ET3R VI
ADMINISTRATION OP THE 1935 SALES TAX LAW
A. Enforoemont of tho Law
The previous ohaptor dealt with the passage of the
sales tax lav/ now in effect in Arizona.

The present chapter

is eonearned with problems of administration which arose dur
ing the first two years of the existence of the tax* and
with a consideration of the rulings of the state tax commis
sion and of judicial decisions which have supplemented the
actual provisions of the law.
In enforcing the 1936 sales tax law, the tax commission
has established branch offices of the sales tax division
in Tucson and in Flagstaff, in addition to the main office
at the state house, Phoenix.

The employees of the division,

other than those in the three offices, include four travel
ling auditors who cover ohiofly the sections of the state
not near the regular offices.

According to Director Frank

E. Fraser of the sales tax division, these field men col
lected approximately $250,000 during the first year as a
result of investigations and audits.

This sum is made up of

amounts collected on new licenses and payments of delinquent
taxes, whore no returns have been previously filed at all.1
1. If auditors discover a seller who has never been licensed
and has never paid any taxes, they may require payment
-
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5ho field men also investigate violations of the luxury tax
and inoomo tax lav/ for the tax commission's other divisions.
According to records of the sales tax division, there
were on April 10, 1937, 13,900 accounts on their books, of
which approximately 10,000 were at that time live accounts,
paying taxes at that time.*
23 Of the 10,000, about 8,000 were
sending in monthly returns as required by the law; while
most of the others included small businesses which, by per
mission of the tax commission, are allowed to make quarterly
rather than monthly reports*
In the listing of businesses taxable, the solos tax
division had available, of course, the lists used for the
enforcement of the 1933 tax.

Since new classifications had

been added in 1936, the law of that year provided that county
assessors should report to the tax commission the names and
addresses of all taxable businesses, and that all now tax
able businesses should be reported at throe-month intervals
That this method of obtaining these names was not effective
of back taxes as delinquencies, according to a ruling
of Special Assistant Attorney General Dudley W.
YJindea, February 28, 1936.
If these taxes wore duo under the 1933 law, but the
delinquencies not discovered until that lav? became ex
tinct in May, 1936, they still are collectible as
a debt to the state of Arizona, Mr. Windes held in an
opinion to Mr. Fraser, January 23, 1936.
2. Officials in the sales tax division did not fool competent
to estimate how many sellers are at present illegally
avoiding payment of the license and tax.
3. Session laws. 1956, Chapter 77, Article II, Section 12.

I
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has been shown by the neeeesity of and results of the work
of the division's field men.
In investigations of tax roturns, agents of the sales
tax division are allowed to examine all records of sellers.
The law provides that "for any person to fail or refuse to
permit the examination of any book, paper, account, record,
or other data by the commission or its duly appointed agent,
as required by this article,"4 constitutes a misdemeanor.
She article provides that "the commission or its authorized
agents may examine any books, papers, records, or othor data
hearing upon the correctness of any return or for the purpose
of making a return where none has been made, as required by
the provisions of this article."*5
In an opinion given to the tax commission on August 21,
1936, Assistant Attorney General A. I. Winsett held that the
commission had the right to examine the records of banks
insofar as they affoot a particular party believed by the
agents of the commission to be keeping improper records.
lew accounts are constantly being added to the rolls.
On April 16, for example, 12 businesses wore licensed for
the first time.

The day's total was above the average; the

monthly total averages about 260.

Some of these are now

businesses, while others are businesses that have previously*
6
4. Session Laws. 1936, Chapter 77, Article II, Section 83.
6. Ibid.. Section 26.

a* .

been esoaplng the tax.

then such is found, an audit is made

of past business and the delinquent tax assessed.

If pay

ment is made readily, no court action is brought; if the
eseessed amount is not paid, the provisions of tho law for
failure to make returns aro invoked.6
The law provides for a public hearing by the tax com* lesion on failures to make returns, after ton days’ notice
to tho person accused of such failure.7

The tax imposed by

the law is a lien on tho property of parsons subject to such
tax.8

Provision is made for protest at time of payment and

hearing for and suit by the taxpayer,9 but if protest is
not made, or the tax not paid within 30 days aftor it booomos
delinquent ( l . o 30 days aftor the twentieth of the month
following the month for which the tax is due}, the commis
sion may issue a warrant, directed to tho sheriff of tho
county in which the merchant does business, commanding him
to levy upon and sell the real and personal property of tho
delinquent to satisfy the amount of the delinquency and
costs.

Tho sheriff is directed to filo tho warrant with tho

county court olerk, who is to enter the amount as a lion
Upon the title to the property of the delinquent, aftor which
the sheriff is to proceed in the usual manner, as by law.10

6 . Session laws, 1935, Chapter 77, Section 23.
7. Ibid.. Section 15.

8 . Ibid.. Section 16.
9. Tbi'd., Section 17.
1 0 . Ibid.. Section 18.
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At its discretion, the commission may issue a warrant
directed to any of its agents, who in its execution have all
powers of sheriffs.

The lav/ further provides that an action

may be brought at any time by the attorney general at the
instance of the commission, in the name of the state, to
recover the amount of any taxes, penalties, and interest
duo.11
Taxes levied by the law are due and payable monthly on
or before the fifteenth day of the month next succeeding
the month in which the tax accrues, and are delinquent
five days thereafter. Failure to pay the tax calls for a
penalty of 20 per cent of the amount of the tax.1
121
1
3 lieturns
postmarked the twentieth of the month are acceptable; but in
many small towns, even though tho roturns have been deposited
at the post office on that date, the practice of the post
masters in camelling letters only before train time (the
following day) has caused confusion.

In general, the sales

tax division has been lenient in cases such as this.

Tax

payers in cities where offices are located, moreover, are
granted a few days extension of time for payment if requests
for extensions are made by telephone.12
According to M r . Fraser, tho penalty clause, although
11. Session haws. 1955. Chapter 77, Article II, Section 18.
12. Ibid., section IS.
13. Personal Interview with Mr. Frank Fraser, director of
sales tax division, December 20, 1935.
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severe. has out delinqmeEoies, particularly tho habitual dolinquenolos found under the 1933 law, very greatly, and
therefore is justified in spite of the confusion caused at
first.141
5
In addition to the monthly return, an annual return is
required, summarizing the monthly reports*

This is due

December 31, but businesses using other accounting periods
than the calendar year may, upon request, be allowed to make
15
annual returns on a suitable basis.
B. Specific Problems that Have Arison in
Connection with Administration
Of the many specific problems that have arisen in tho
enforcement of tho sales tax law, several stand out as of
major importance.

Most questions have boon settled by de

cisions of the tax commission based on rulings from the of
fice of the attorney general; the resultant regulations have
been issued by the salos tax division to its field mon in
charge of collections.

Thoro arc approximately one hundred

and fifty of these regulations, which have not been pub
lished.

Several legal actions involving interpretation of

the sales tax law have been brought by taxpayers.

Those are

discussed later in this chapter.
14. Personal interview with Mr. Frank Fraser, director of
sales tax division, December 20, 1935.
15. Session Laws. 1936, Chapter 77, Article II, Section 19,
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She problems considered in the following pages aro
elaaslfied as:

(1) those arising from attempts by sellers

to pass on the tax to buyers;

(2) those arising from conflict

of the law with the federal constitution and statutes;
these concerning sales by municipalities;

(3)

(4) those concern

ing claims to exemptions by private individuals or firms;
and (5) the problem of deduction of the luxury tax from
gross income for purposes of computing tho sales tax.
Passing tho sales tax on to the consumer.

In tho

previous chapter the disagreements in the legislature con
cerning the provisions of the sales tax law dealing with the
merchants' passing of the tax on to the buyer were described.
It will be recalled that the 1933 law had provided that,
wIo person engaged in any of the businesses classi
fied ... in this article shall advertise or hold
out to the public in any manner, directly or in
directly, that the tax heroin imposed is not conir
sidered as an olament in the price to the consumer. b
House Bill 118, as introduced in the 1935 legislature, for
bade the merchant or seller to add the tax as a separate
Item;

Vf

but the house ways and means committee elaborated

on this to provide that the seller could not hold out that
the tax was being absorbed, nor could he keep any money,
collected as tax, in excess of the actual two per cent re
quired by the law.
state.

The excoss was to bo paid over to tho

The committee's change further added that nothing1
7
6

16. Session Laws. 1933, Chapter 17, Article II, Section 28.
17. House Bill 118. Twelfth Legislature, Article II, Sootion 28.
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could bo collected as tax on sales of twenty-four cents or
under.181
9
The senate struck out the provisions concerning excess
tax collections, but retained the rest of the section.1^
The house refused to concur, and in final eomference commit
tee the entire section was removed from the law. As a result,
then, the seller was under no restrictions as to aeeueptlon,
addition, or concealment of the amount of the tax.
Inasmuch as the problem was left to the merchant, re
tailors' associations found it convenient and desirable to
agree upon schedules of rates, and on May 1, the first day
the new law was effective, rate cards were being distributed
by the Merchants1 and Manufacturers' Association in Phoenix;
the schedules set forth were recommended for adoption
generally throughout tho state.

The following tabulation al

lows a comparison between the rates under the old and new law;20
UEV SCHEDULE (1935)
Sales
.10
.01 to
.59
•11 to
.60 to 1.10
1.11 to 1.60
1.61 to 2.10
2.11 to 2.60
2.61 to 3.10
3.11 to 3.60
3.61 to 4.10
4.11 to 4.60
4.61 to 5.10
10.11 to 10.60
20.11 to 20.60

155
.01
.02
.03
.04
.05
.06
.07

.08
.09
.10

.21
.41

OLD SCHEDULE (1933)
Sales
.01 to
.10
.80
.11 to
.81 to 1.60
2.15
Elfs S
2.80
2.81 to 3.50'
3.51 to 4.15
4.16 to 4.80
4.81 to 5.50
5.61 to 6.15
6.16 to 6.80
10.16 to 10.80
20.16 to 20.80

155
.01
.09
.04
.05

.06
.07
.08

.01
.10
.16
.34

18# Journal of tho House. 1935, Article II, Section 28#
19. Ibid., pp. 691-69%.
20. Arizona Hopublio. May 2, 1935.
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In connection with the issuance of these rate schedules.
Mr. Lyle Owens, manager of tho Merchants' and Manufacturers'
Association, stated,
"The buying public is urged to so organize pur
chase plans that the fullest advantage of the exemp
tion under taxes may be obtained. I believe most
buyers have learned this trick v/ith tho old law.
Two 25-cant purchases would cost two cents in
taxes, but if they can be made at tho same time,
only one cent need bo paid.*21
The schedules listed above caused a wave of protest
among buyers; and the protest was sufficient to cause the
tax commission to ask attorneys to draft regulations which
would compel the seller to collect only a "fair* amount of
tax.

Some of the complaints charged, that restaurants were

collecting tho tax under the regular schedule, cited above,
while the law called for only one per cent tax on meals#
Others stated that under tho Merchants' and Manufacturers *

Association schedule the rate went up as high as nine per
cent on small purchases.

22

The tax commission, through Mr. Frank E. fraser, then
assistant director of the sales tax division and accountant
for the commission, drafted this proposed rate schedule:
Amount of Sale

nr
.20

.26
.30
.36
.40*
2
"21. Arizona Hepublie. May 2, 1936.
22. pRoenlx Gazette? May 3, 1955.

.004
.006
.006
.007
.008

-
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ABOont- g gof
Sale
-

.60
1.00
Obviously, this etiiedule provided for oolloction of two
per cent and no more on each sale, no matter how small.
If sellers were to collect any tax at all, as a tax, on
sales of less than 50 cents, it would be necessary to adopt
some device by which fractions of a cent could be collected.
Various plane had been discussed by the commission, including
stamps of one-tenth of a cent denominations, cards or tax
tickets bearing the same denominations, coupon books, or
tokens.
On May 4, Mr. Owens, of the Merchants * and Manufacturers'
Association, in answer to the announcement by the tax com
mission that a new schedule regulation was under considera
tion , stated that the association schedule did not produce,
in a majority of oases, as large a sum on any store's sales
as that establishment needed to cover the sales tax assessed
upon its gross receipts by the state. He pointed out that
the increase of the tax rate from one and one-half to two
percent had increased by one-third the problem confronting
the merchant. Stating that "neither percentage could be
borne by a merchant who desired to stay in business," he
added that two alternatives had been considered for uniform
action:

(1) to increase the sales price on each article,

or (2) to add the tax on certain amounts, providing a moans

%

—
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of combining several articles and adding as nearly as pos
sible the amount required to cover the privilege sales tax.
The latter had been adopted, for the other, Mr. Owens held,
would in a majority of cases necossitato a far greater total
price increase .23
After considering the matter of a new and "fair” schedule,
the tax commission announced May 4 that it would adopt a
hands-off policy in sotting rates for taxes on individual
sales. Mr. Fraser, in submitting the proposed schedule, had
stated that the commission had no power to regulate prices
of goods or authorize the issuance of the suggested tax
tickets or tokens, under the sales tax law.2
242
3
5 Mr. Thad M.
Moore, chairman of the tax commission, announced Hay 4 that
the commission would not approve the regulation drawn up by
Mr. Fraser and the commission's attorneys; he said the state
tax body was not concerned with the manner or method employed
in collecting the tax.
"That is none of our business,” he said, "but we
are interested in seeing that the merchants and
others required to pay the tax on their gross in
comes , pay it to the state, whether it be two par
cent, one per cent, or one-quarter of one per
cent. We are required to collect that much, but
we have nothing to do with whether the merchant
absorbs the tax himself, collects it in pennies,
or raises his prices. We cannot, as a tax body,
fix the price of any article sold .”25
23. Arizona Republic, May 5, 1935.
24. Phoonlx Gazette!" May 3, 1935.
25. Arizona Hopublic, May 5, 1936.
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Several days later, however. Chairman Moore announced
a ruling of the tax commission forbidding merchants to
oharge purchasers any more sales tax, as such, than the per
centage allowed by the law.

Sellers, it was explained, could

not, for example, charge one cent tax on a fifteen cent sale;
the extra cent, if collected had to be a part of the pur
chase price.

The same would apply to other sales up to

fifty cents; on that amount and to one dollar one cent could
be oolleoted as the two per cent tax.26

However, the sched

ules as originally printed remained in stores; it made lit
tle practical difference to the buyer whether the seller
called the one cent addition to a fifteen cent purchase a
tax or a mark-up on the price. But the buyer,* in all oases,
considered the addition, if such was made, as a sales tax.
Thus the commission'a ruling was of little practical im
portance .
Restaurants offered a particularly troublesome problem
in the matter of rate schedules. Tinder the 1953 law, the
commission had ruled that inasmuch as a tax was paid on food
sold to the restaurant, and the restaurant was considered
the final consumer, no lovy was allowable on meals served.
The 1935 law changed the status of oafos, assessing a one
per cent rate on their gross sales.

When the act want into

effect, however, the restaurant owners joined with retail2
5
25. Phoenix Gazette. May 9, 1936.
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merchants In the schedule previously mentioned, charging
rates which in some oases were as high as 9 per cent, it
was alleged.27

This was justified by the owners by the

fact that they were absorbing a tax of two per cent on gross
profits from liquor, tobacco, and confections, offered
sales tax-free to the public; to continue profitably operat
ing it was necessary to make up this loss by a two por cont
levy on meals.282
0
3
9
However, Chairman Moore of the tax commission announced
that the cafes could not legally collect more than one per
cent as sales tax.

He suggested a solution to the problem,

however, stating that "they can collect any amount they de
sire as a service charge, but not as a tax."28
After a conference between leaders of the Phoenix Has
ten rant Association and members of the tax commission, the
plan of collecting service charge in lieu of a tax was
adopted.

The scale adopted for this charge was:

ono cent

on sales from 16 cents to 01.15, with an increase of ono cent
on each additional one dollar or fraction thoroof above
$1.16.50

This schedule was not rigidly adhered to by cafes

even in Phoenix; some advertised that no tax was charged,
and did not add a service charge. Some Phoenix oafos moroly
27.
28.
29.
30.

Phoenix Gazette. May 6, 1955.
Arizona &>publib. May 12, 1935.
Phoenix^da set to.' May 13, 1935.
Arizona Hopublio. May 15, 1935.

92

-

added five cents to the prices of meals; one restaurant
owner merely removed the soup course from lunch and dinner
menus and left the price tho same
In spite of the fact that the tax commission had adopted
a policy of hands-off so far as enforcing the collection of
just the amount of the tax by sellers, and had sidestepped
the issue by allowing added charges if called a part of the
price rather than a tax, the matter was not and is not yet
settled.

The collection by the seller of more than ho pays

to the state remains a reason for criticism of the sales tax
in Arizona, and tax officials realised that fact.

The circu

lation of one half-oent and one mill coins, according to
Mr. A. L. Frees, first director of the sales tax division,
would greatly alleviate tho criticise directed at the sales
tax.

"It would be a great thing," Mr. Frees said, "and

would save us a lot of grief, such as persons calling hero
and complaining they have over-pa id sales taxes to merchants."®
Hr. Lyle If. Owens, of the Phoenix Merchants’ and Manu
facturers ’ Association, also oamo to advocate the use of
devices to allow exact payment of taxes.

He would have the

state sell to buyers books of coupons covering exactly the
amount of tax on ordinary retail sales, the tickets to be
detached at the time of the sale.3
2
1
31. Phoenix Gazette. May 4. 1936.
32. Ibid., jhly W . 1936.
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"If the state would soli ‘books in amounts of §100
for §2f this problem oould bo solved simply. ...
The merchant, at the end of the month, turns in
his coupons to tho state, and the total of these
should oheok with tho amount of tax his reports
of sales shows he owes. ... Everyone oonoerned
would be ahead on suoh an arrangement. There is
nothing in the present law, as far as I can soo,
which would prevent the state tax commission from
putting some suoh system into effect ."33
M r . Owens opposed the use of tokens as inconvenient•
Although Mr. Owens maintained that, contrary to popular
opinion, merchants are losing rather than gaining under the
present system,3
34 Mr. Frank E. Fraser, now director of the
3
sales tax division, states that some sellers are in reality
making a profit on the tax. Mr. Fraser does not favor the
coining of tokens by tho state, inasmuch as they are an
additional expense, and a bother. He points out that in
states using tokens the tax administering body opposes them
because the usual system of making that body responsible both
for issuance of the tokens and for the reconversion of the
tokens into cash results in too much added expense and
difficulty to justify the plan.35
The solution advanced by Mr. Fraser is the enactment
of a provision into tho sales tax law requiring tho seller
to pay to the state all money collected from the buyer in
addition to the original purchase price.

Under such a rule

33. Arizona Be publie. May 26. 1935 «
34. I&id.
36. Personal interview with Mr. Frank E. Fraser, director,
sales tax division of tho tax commission, December SO,
1936.
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tho merchant could not gain by collecting more than the
legal two percent; any more would go to tho state, and would
not enhance his profits*

Of course, the seller could still

raise the price rather than add the tax, and then •absorb"
tho tax in the increased price, unless the law made pro
vision against this, and such provision eight be vulnerable
as prioe-fixing.

She sales tax director was confident that

the next legislature would make alterations in the law to
care for tho problem of over-collection of taxes by sellers
of merchandise. 36

However, the Thirteenth Legislature did

nothing about this difficulty, which still remains the weak
est spot in tho Arizona sales tax, and the one subject to
constant attack by enemies of the tax.
Conflicts of the sales tax lav/ with tho federal consti
tution and statutes. Another important dispute arose over
the taxing of sales to the federal government of newly
rained gold.

On April 19, 1936* the tax commission had sent

this ruling to the sales tax division:
"At a hearing this day, tho Stato Tax Com
mission raado tho following ruling: That all gold
bullion sold by mines to tho United States Govern
ment will carry a sales tax. "37
Subsection (o) of Section 2, Article II, of the law
imposed a tax of one per cent of the gross proceeds of sales
or gross income from the business of mining.

Section 7,*

36. Personal interview with Mr. Frank 5 . Fraser, director,
sales tax division of the tax oc amission. Doc. 20, 1936
37. Hogulatlons. sales tax division, p, 58 (of field men's
handbook).
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Article II, provided that taxes levied shall not be con
strued to apply to businesses or transactions exempted from
taxation under the United States Constitution, or upon any
sales made to the United States government.

The sales tax

division on April 23 issued orders to its field men stating
that the exemption mentioned in Section 7
"is limited to a tax imposed upon the 'sale. *
Therefore, when sales of mined ores or bullion
are made to the United States government, or any
department thereof, the tax will be imposed on the
theory that said tax is a tax on tho privilege of
mining and not a tax on tho privilege of sell
ing ."38
However, In a subsequent opinion, given on June 26.
the attorney general took a different stand on this matter.
In this ruling he held that the only question for determina
tion was whether or not this tax constituted an interference
with the federal government in tho exorcise of any of its
powers.

Tho opinion further cited a five to four decision

of the United States Supreme Court in tho caso of Panhandlo
Oil Company v. Mississippi. 277 U . S. 218 (1928), holding
that Mississippi could not collect a three cents per gallon
sales tax on gasoline sold to the federal government.

It

continued,
"It is indisputable that the federal government
is exercising a legitimate federal power given it
by the United States Constitution when it is buying3
9
8
38. Regulations, sales tax division, p. 69 (of field men's
handbook).
39. Prentice-Hall Stato and Local Tax Service (Arizona)
Ho. 23,005.
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gold . It is my opinion thoroforo that ... tho
State of Arizona has no p w e r under tho provisions
of said Chapter 77, to collect a tax from ono
engaged in the business of mining measured by
the amount of gold sold to the Federal Govern
ment."3*
However, the tax commission, at a meeting July 2, de
cided to disregard this opinion of tho attorney general in
the matter of a refund of $32.20 sought by the East Vulture
Mining Company of v/iokenburg, which had paid that sum in
taxes on gold ore sold to the federal government.

This re

fusal caused the mining oonoern to bring suit in Maricopa
County Superior Court, asking refund of tho taxes paid and
a permanent injunction compelling the commission to desist
from imposing and collecting the tax.

Grounds on which the

mining company contended tho tax was invalid were (1) that
it was an interference with tho functions of the United
States government, and (2) that by various acts and execu
tive orders, gold was requisitioned by the government; henoe
a tax upon production and transactions concerning it were
illegal.40

On July 24, after overruling a defense demurrer.

Judge II. T. Phelps temporarily ruled that it was "the view
of the court" that the tax could not bo collected, but gave
the defendants five days in which to file an answer.

Later

judgment was rendered for tho mining company, and tho tax
commission appealed to the state supreme court.4^

Justice

40. Arizona Republic. July 26, 1936.
41. Luke ot al v. East Vulture Mining C o .. 54 Pao. (2d)

100% (1958).

-----------
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Henry D. Boss, In delivering the opinion of the court
March 2, 1936, stated that the question involved was the right
of the state to levy and collect an excise tax on geld and
silver bullion mined in the state of Arizona and thereafter
sold or transferred to the government of the United States
for an equivalent amount of any other form of currency or
ooin Issued or coined under tho laws of the United States•
The court held:

(1) that transactions under which silver or

gold bullion were acquired by the United states mint in re
turn for money paid the mining company were within the
statutory exemption of sales to the United States government
from tax on gross proceeds of sales from businesses of min
ing or producing gold or silver for sale or commercial use,
notwithstanding that such exchange was required by federal
laws; and (2) that the taxes paid under protest by the mining
company wore recoverable in an action against the tax comAO
mission.
As a result of this decision, therefore, no
further attempt was made to license or tax such sales of
gold or silver.43
42. Luke ot al v. East Vulture Mining G o .. 54 Pae. (2d)

i_002 (1956).

43. As to refunds to tho mining companies, the attorney
general, in an opinion to tho tax commission March 28,
1936, held that the commission could make refunds of
taxes paid under protest, according to Chapter 77,
Section 26, Article II, Session Laws. 1935:
"If, upon examination of any monthly return made
under this article, it appears that an amount of tax
has boon paid in excess of that properly due, then
tho amount in excess shall bo credited against any

- ta

The question of whether or 80t commissarios operating
in connection with federal transient camps could be taxed
was another dealing with a federal matter.

In an opinion

to Mr. Fraser on August 14, 1935, the attorney general‘s
office, through Special Assistant Attorney General Dudley
W . Windes, ruled that if the commissaries are operated by
an agency of the federal government and the person operating
them is simply an employee thereof, the tax could not bo im
posed, for it would violate both the Arizona law and would
interfere with a federal function.

However, where the com

missaries were operated by individuals through a contract
with the federal government, and the purchases were made by
individuals, the tax was to be imposed.
Closely related to the problem of taxes on sales to the
federal government is that of exemption of transactions inter
state in character.
Several different cases of this nature have arisen,
but none has been carried into the courts.

The tax oommis-

tax then duo from such taxpayer under any other month
ly returns. The tax commission, at its discretion,
may issue to suoh taxpayer a credit voucher for any
balance of suoh excess or may, upon an audit of suoh
taxpayer’s accounts and records, refund to the tax
payer suoh sum as may be found due by issuing a cer
tificate of overpayment and a claim for refund to
the state auditor, which certificate and claim shall
be investigated and approved by the attorney general,
and upon such approval the auditor shall draw a war
rant in favor of suoh taxpayer against the state
treasurer which warrant shall by him be paid out of
the special privilege tax account.”
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slon hae ruled that thoro 1b no tax on talogracs and long
distance telephone calls Involving Interstate communication.
Tout telephone and telegraph companies pay one per cont on all
communications from one point to another within the state ,44:
the law provides a one per cent levy on
"transmitting local or long distance messages or
conversations by telephone or messages by telegraph
from one point to another point in this state,
including gross income derived from tolls, sub
scriptions, and services on behalf of subscribers
or by the publication of any directory of the
names of subscribers.”*6
In the matter of taxing sales of advertising by radio,
the Arizona Association of Broadcasters contended that all
radio communication is interstate in character, and that the
legislature had no power to tax revenues therefrom for the
reason that it would be a burden upon interstate commerce.
In an opinion to the tax commission. Special Assistant
Attorney General Dudley W. Windes on July 22, 1935, ruled
that owing to declarations made in inferior federal courts
in several similar oases, it was probable that a suit by
the broadcasters* association would result in their being
exempted from the tax, and the portions of the law which
expressly levy a tax of one per oent on the gross income of
the business of advertising by radio being declared invalid.4
46
*
4
44. Regulations, sales tax division. Ho. $2 (field men’s

handbook).
46. Article II, Section 2, Subsootion (o) 3, 1935 Sales
Tax Act.
46. Ibid.. Subsection (o) 8.
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Ao a result, no tax is collected on sneh income.
When an automobile agency soils a oar in Arizona and
allows the purchaser to take delivery of the car at the
factory, out of the state, this sale is not exempt from the
sales tax, as it could not in any way be construed as an
interstate- shipment, the regulations of the sales tax di
vision state
As to whether or not sales made by an out-of-state
mail order house through solicitors in Arizona, the pur
chaser making part payment to the solicitor and the merchan
dise shipped O.O.D., arc taxable, the attorney general ruled
on February 28, 1936, that such transactions are interstate
commerce.

The United States Supreme Court, in the case of

Baal Silk Hosiery Hills v. City of Portland. 268 U. S. 325
(1924) had ruled in this exact situation that no tax could
be levied.
However, on the same day another opinion from the at
torney general's office ruled that transactions between
distributors of tires and batteries brought into the state
by truck and delivered to various local concerns without
any orders or negotiations prior to the time they entered
the state are taxable, being local and not interstate in
nature4
8
7
47. Regulations, sales tax division, Ito. A4 (field men's
handbook)•
48. The opinion continues:
"I construe the nature of this
transaction to bo that of an itinerant vendor or
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Finally, tho regulations of tho sales tax division
hold that where goods are shipped and billed direct to the
customer, but come to rest in the state in possession of
the seller, as in a branch office, the sales tax applies.49
Sales by municipalities.

The question of tho legality

of collecting sales tax on sales of water by municipalities
arose several months after the enactment of the 1955 law
when the tax commission asked tho attorney general for an
opinion as to whether or not the oity of Douglas was subject
to the provisions of tho law for the sale of wator to con
sumers.

Subsection (c) 2, Section 2, Article II, of tho

sales tax law imposes a tax of one per cent upon every per
son engaged in the business of furnishing water to ooBsamers.
In defining the use of the torn ”person" in tho act.
Article I, Section 1, Subsection (a) says it shall include
any individual, firm, co-partnership, joint adventure, as
sociation, corporation, or municipal corporation, unless
the intention to give a more limited moaning is disclosed*
seller, and in the case of Wagoner v. Covington.
251 U. S. 95 (1919), tho Supreme Court of tho United
States held that when an itinerant vendor comos
into the state for tho purpose of disposing of his
wares when such disposition is not the result of
orders and negotiations made or carried on prior to
the entrance of the goods into the state, the state
has the power to subject the same to a tax with
out offending the commerce clause of the federal
constitution."
49. Regulations, sales tax division. Ho. 12 (field men's
handbook).

- 102 -

"by the context.

The attorney general’s opinion held:

"It is Quito apparent ... that the provisions
of the act itself include municipal corporations
and subject them to the payment of a tax when
engaged in a business falling under the provisions
thoroof. The only other question Is whether there
is any constitutional inhibition against imposing
the privilege sales tax upon municipal corpora
tions .
"The only provision in the Arizona Constitu
tion providing for an exemption from taxation id
Section 2 of Article IX, which section exempts
from taxation all municipal property. The privilege
sales tax is an excise and not a property tax and
this constitutional exemption has no application
to the sales tax.50
"Under the provisions of Section 12, Article
IX, of the Arizona Constitution, the legislature
is expressly given the power to levy and collect
license, gross revenue, and exoiso taxes with no
restriction as to making the same applicable to
municipal corporations. Where there is no consti
tutional inhibition on the logislaturo it may make
municipal corporations subject to an exoiso tax
such as our privilege sales tax and when the act
shows an Intention to include suoh municipal
corporations they are subject to the payment of a
tax the same as private individuals."*!
On this matter the regulations of the sales tax division
provide, under the heading "Municipalities":
"Furnishing to consumers electricity, elec
tric lights, current, power, or gas, natural or
artificial, and water, carries a tax of 1%.
"This also applies to street oar systems."526
2
1
0
60. these oases were hero cited:
Pity of Portland vs. Xozer. 217 Pao. 833 (1923).
Prookott vs. Sait, lake bounty. 270 Pao. 142 (1928).
State V S . Pity of lionroo, 149 So. 541 (1933).
61. Opinion from the"office o f t h e attorney general, by Mr.
Dudley W. Windos, August 6, 1936.
62. Regulations sales tax division, go. M2 (field men's
handbook).
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Claims to exemption by privato individuals and firms.
Whether or not a sales tax oould be legally oolleeted on
business rents was one of the first questions faced by the
administrative officers of the tax commission. Although
the law itself did not Include specifically buildings leased
for business purposes,53 the attorney general on April 23,
1936, gave an opinion to the commission holding that any
renting of properties was a taxable business or privilege.
The opinion said that the act defined "business” as including
all activities or acts engaged in with the object of gain,
but not including casual activities.^*

The first suit

directed against the tax commission on a sales tax matter
was one filed May 3 by State Superintendent of Banks Y. C .
White, attacking the authority of the commission to collect
a sales tax from him on property of a defunct bank, which h e ,
as receiver, was renting.

White contended in his suit, filed6
4
3

63. Article II, Section 2, subsection (f) 2 of the act pro
vides a two per cent rate on ’’Hotels, guest houses,
dude ranches, and resorts, rooming houses, apartment
houses, automobile rental services, automobile storage
garages, parking lots, tourist camps, or any other bus
iness or occupation charging storage fees or rents and
adjustment and credit bureaus and collection agencies."
64. Subsection (g) of Section 1. The opinion concluded:
"It is our opinion that this tax should be imposed
upon anyone who makes it a business of renting proper
ties for profit but should not be imposed on anyone
who incidentally or occasionally rents for profit."
Prentice-Hall State and Local Tax Service (Ari
zona) , Ho. 23,001.
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In Maricopa County superior Court, that tho sections of tho
law relating to rentals dia not apply te him in his capacity
as a receiver.

$he defendants, members of the tax commis

sion, won the suit, Judge M. T. JEhelps deciding that the
law covered the case and that Mr. White should pay the
taxes demanded.
An appeal was taken by Mr. White to the supreme court,
with the result that a unanimous opinion was handed down,
not only exempting Mr. White from the provisions of the act,
but also holding that all rentals of business property, such
as offices arid store rooms, were not subject to the sales
KC
tax under the 1935 law.
Admitting the contention of the
defense that there was no difference between rentals by a
receiver and by other persons, tho court ruled that the law’s
language did not include rentals of business property in
either instance, and no tax could be collected on suoh.56
On July 18, 1935, Director A. L. Frees announced that*
6
66. White v. Moore ot a l , 46 Pao. (2d) 1077 (1935) .

66. Tbid'. The court cited the fact that specific sort®
of rentals wore listed in the law (Article II, Sec
tion 2, subsection (f) 2), and held that tho words
"or any other business or occupation charging storage
fees or ronts" could not be held to include rental
business other than those ”o£ a kind similar to those
specifically named." Renting of accommodations and
living quarters to tourists and transients, the court
said, are businesses of a particular type, "and it is
plain that their common characteristic, the one that
guided the legislature in naming thorn," is not pos
sessed by tho business of routing store rooms and
offices.

*
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refunds on rental licenses and taxes nero to be made shortly.
As to other rentals than business establishments, the
regulations of the sales tax division now provide that single
individual dwelling houses on separate lots aro not taxed;
but that where tv/o or more families are furnished living
quarters on the same lot they are taxed.
plexes taxable.

This makes du

Booming houses renting three or more rooms

are taxable. Whoro a real estate broker is collecting rents
taxable under this law, ho must have a license and must pay
two per cent tax on his gross income from his commission
charge for collecting these rentals, and must pay the sales
tax for the owners on the amount he remits to them,
owner would not thon havo to have a license.

fhe

If the rent

charged includes light, water, and gas, no deduction can
be made
In the matter of assessing a sales tax on the gross
income of farmers there arose an important issue that m s
finally settled by a law suit in Maricopa County Superior
Court in favor of "tho plaintiff, one 0. M. Hosier, a
Maricopa County farmer;5
58 the result, in tho form of an
7
injunction, forbidding the tax commission to collect sales
57. Regulations, sales tax division, R 7 .
58. Mr. Hosier "farmod twenty aoros of land noar Chandlor,
maintaining himself and his family by production of
farm products, fruits, and vegetables and sale of
such products upon the onon market to dealers, com
mission merchants, manufacturers, and consumers."
Arizona Republic. Juno 29, 1935.
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tax from farmers, was accepted by the commission without
appeal following a rathor bitter intra-commission dispute.
Although the 1936 sales tax law did not specifically
mention farming as one of the businesses upon which taxes
KQ
should be levied, . Attorney General John L. Sullivan, in
an opinion to the tax commission, had ruled that farmers
should obtain licenses and pay a one per cent rate on gross
income.

On June 6, 1935, Mr. Easier filed suit against tho

three members of the tax commission and the attorney general•
Mr. Easier alleged in this complaint that:
"Before and since March 23, 1935, the plain
tiff and numerous others were and arc engaged in
producing food products on agricultural land and
that the law enforced under the revised code of
1928 provides that food and food products produced
from the soil on the plaintiff's farm should not
be taxed or restricted when placed on the market
for sale and that under said law he cannot be
subject to a license or any penalty whatsoever
imposed on him as a producer of food."
It was alleged that sections 157 and 158 of the revised
code of Arizona, 1928, provided that neither state nor sub
divisions could so tax persons engaged in agriculture.60*
,
I
59. See Appendix, Privilege Sales Tax Act of 1936, Article
II, Section 2, Subsection (a) 1.
60. Section 157. "The producers of food products on agri
cultural lands, farms and gardens within this state,
shall never under any pretext be denied or restricted
in the right to sell and dispose of the same, except
in the manner and to tho extent heroin provided, and
subject to inspection by lawful authority, so long
as such inspection is uniform aa to the samo product,
and without cost to tho producer thereof. ..."
Section 158. "No tax, lioonso, or other burden or
fee shall be imposed or levied upon, demanded or
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Koslor asked the court to determine his rights under
the sales tax lav/ in regard to license, license tax, and
sales tax payments, as a producer of food and food products;
and to declare him and others similarly situated exempt from
the licensing and taxing provisions of the privilege sales
tax law.
Before Easier filed his suit for an injunction, the
Arizona Farmers' Education and Cooperative Union had gone on
record as favoring legal action in the matter.01

The outcome

of the litigation was, indeed, as the Arizona Republic
stated June 7, "important to every Arizonian engaged in the
production for sale of 'food and food products', from the
small truck farmer to the great producers and shippers of
agricultural products.”
Superior Court Judge II. T. Phelps, in overruling a
demurrer of the defense claiming that the court had no
jurisdiction to grant an injunction and that the plaintiffs
should have paid the taxes under protest and sued for re
covery of them, uphold the contentions of Mr. hosier.

Judge

Phelps ruled:
"Clearly the legislature never intended to
impose upon the producer of agricultural pro duets
the requirement that he shall obtain a license to*
1
6
collected from any producer because of any sale of
any such products; nor shall any penalty or punish
ment be imposed upon him on account of any suoh sale,
except a penalty for violation of laws regarding in
spection ."
61. Arizona Republic. June 7, 1935.
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engage in the business of farming In this state .62
... $19 firmer is not engaged in the business of
wholesaling or retailing. His primary business is
that of production. Had tho legislature intended
to impose a tax upon the farmer as the producer
of agricultural products, it would have done so
by language as oloar as it usod in the imposition
of a tax upon manufacturing, mining, quarrying,
and smelting business....
"It is the view of the court, first, that it
never was the Intention of the legislature to im
pose suoh tax upon the producer of agricultural
products, and that such intent cannot he gathered
from the four corners of the act itself; and second,
that the provisions of sections 157 and 158 are
still in full force and effect
Director A. L. Frees issued to all field men on June
26 a ruling ordering them to aooept no more licenses or
taxes from farmers engaged in raising produce; this was held
to include livestock. As to farmers selling produce they
did not raise, they were by this order held liable for the
tax.

As later revised and included in the handbook of regu

lations issued to field men, the ruling stated:
"Farmers will not pay tax on their own produce,
but they will pay tho wholesale or retail tax on
produce they do not raise themselves. This would
include dairy products, milk, butter, buttermilk,
cotton, greenhouses and nurseries, hay, honey,
horticulture and agriculture products, livestock.6
3
2
62. "Hie legislature could not have intended such a result.
... To apply tho act to the farmer would be to place
the burden squarely upon the farmer, resulting in an
increase in the losses resulting from the oneration
of farming, for tho reason that he could not shift
suoh tax to the shoulders of the consumer, as is done
by the wholesaler and retailor of farm commodities."
Ariz ona Ropubllo. June 25, 1935.
63. Arizona Be public, Juno 26, 1935.
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oooporativo farmors, etc.”64,65
On July 18, Direotor Preos annotmoed that rofunds would
be made within 60 days, beginning as soon as records could
bo straightened out and refund machinery set up.

Most of

theso refunds were for small sums, and many wore for tho
amount of tho license feo, one dollar.
Whether or not newspaper advertising revenues are
subject to the sales tax is a question that has not yet been
finally settled, an appeal having been taken to the United
—

---------- ----------------------- ------------------------------------------ -

64. Related rulings included one on harvesters:
"Harvesters
doing their own harvesting would not pay a tax, but
where they harvest for other people they will pay a
tax of one per cent on their gross income." Ae to
hatcheries:
"If a hatehory owns their own hens and
are only hatching their own eggs, they are producing
and there would be no tax, as they would come under
tho same ruling as the farmer. But where they pur
chase eggs from the farmer or from anyone else, and
hatch these eggs, and thon soil the baby chicks, the
rate of 2% applies on their gross income, as they
are not producers of these eggs. When a hatchery
hatches eggs for someone else, there would bo no
tax, as this is a service chargo, and thero is no
tax on a service chargo of this kind."
65. On February 28, 1926, the attorney general held that
where feed and flour mills not only process the
grain but also grow it, they may not'bo taxed on
tho salo of the finished product, "if the commis
sion is to adopt the recent ruling of the trial
court ... as a guido," tho reference being, of
oourso, to tho Keslor case. Opinion from attorney
general to Hr. Frank E. Fraser, director, sales
tax division.
66. Phoenix Gazette, July 18, 1956.
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States Supreme Court from a decision of the Arizona Supreme
Court which held that such advertising revenues were not
exempt.
The original trial court action was brought in Llarioopa
County by Columbus F. Giragi and Georgo A. Giragi, co
partners doing business under the firm name of "Giragi
Brothers, Publishers," and Southeide Publishing Company, a
corporation, against the members of the tax commission.
The suit was brought under the declaratory judgment act, and
sought a judicial interpretation of that portion of the
sales tax law of 1935 providing a one per cent tax on
"publication of newspapers, magazines, or other periodicals
and publications, when published within this state, includ
ing the gross income derived from subscriptions ."67
It was the contention of the tax commission that this
provision was broad enough to embrace a tax upon advertise
ments inserted in newspapers.

The plaintiffs, on the other

hand, contended that it was not the intent of the legislature
that a tax should be levied upon such advertising, and in
support of this contention they sot forth in their complaint
the fact that certain changes had boon made in the original
bill, which, in the subsection concerned, read;
"Publication of newspapers, magazines, or other
periodicals and publications, when published within
67. Seaaion laws. 1936, Article II, Section 2, subsection
(a) 7, Chapter 77.

— Ill ”

v

this state including the gross incoma derived from
subscriptions or by the sale of advertisements and
notices
i
As finally..passed, "or by the sale of advertisements

and notices" was deleted, the plaintiffs hold.

Although

there was a denial of the original provision by the de
fendants , the court held the dispute was of no importance,
for probably no judicial notice could be taken of legislative
journals, by the rule in Oox v. Stults Eagle Drug Company.
21 Pao. (2d) 914 (1933).

It also held that even wore notice

taken of the change, if such were really made, there would
be no proof of intent as olaimod by the plaintiffs.
The superior court verdict was appealed to tho Arizona
Supreme Court and was affirmed.686
9 Howovor, the newspaper
publishers later asked for a rehearing, inasmuch as the
United States Supreme Court had in the meantime hold in
valid a Louisiana tax on gross receipts from advertising,
enacted during the governorship of Buoy P. Long.

The law

had olaseifiod the newspapers of Louisiana into special tax
classifications based on circulation; tho court held that
this constituted a denial of due process of law and abridged
freedom of the press.68

Giragi Brothers and the Southslde

Publishing Company, together with other newspaper publishers
who entered the ease as friends of the court, now contended
68. Giragi ot al v. Moore et a l , 58 Pac. (2d) 1249 (1936).
69. Grosjean v. American ProssCompany, 297 U. S. 233
—
m m r . ----------------

- lit

that tho Arizona tax constituted abridgement of freedom of
tho press and denial of due proses®, in violation of the
federal constitution."
In a unanimous decision, the state supreme court reaf
firmed its former decision holding the tax valid.

fhe court

in its decision pointed out that although the Orosjean
oase (the Louisiana case) had been decided by tho federal
supreme court before tho original appeal had been made to
the Arizona supreme Court, counsel for the newspapers had
not cited it, and "because of tho great dissimilarity of the
facts and circumstances, it did not occur to us that the
decision was in point and we did not discuss or consider
70

i t T h e

balance of the opinion was devoted to holding

that the Louisiana case was not in point, for it had classi
fied certain sorts of newspapers fbr taxation, not according
to advertising income, but according to extent of circula
tion; and that this classification was for the purpose of
penalising the press and curtailing its circulation, in the
political interests of Huey P. Long.

Purpose and content

of the Arizona law arc totally dissimilar; "no hostility is
shown the prose, nor is any purpose or design to restrain
the press apparent.

Bo interference with due process

of law was found.7
1
0
70. Giragi ot al v. lioore et a l , 64 Pac. (2d) 819 (1937).
71. fblA. - :
"
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This decision was rondored February 1, 1937; the follow
ing month the court allowed an appeal from its decision to
the United States Supreme Court, also issuing a citation to
the tax commission to appear in connection with the appeal.
The case was expected to be placed on the October, 1937,
calendar of the highest court, with a decision expected in
1938.72

Behind this appeal to the federal court was, ap

parently, the interest of the American newspaper Publishers'
Association in fighting the Arlsona tax. Mr. Elisha Hanson,
general counsel for the Association, aided Arizona attorneys
in preparing the appeal.

That the well-worn constitutional

shibboleths of "due process” and "freedom of the press"
were again to be found useful was indicated by the statement
for the press issued by Mr. Denison Mitchell, for tho as
sociated counsel:
"The newspapers of this state take the posi
tion that the business of tho press cannot be sub
jected to legislative action such as the present
sales tax, whereby it is classified for the purpose
of a special tax and is required to obtain licenses
and to pay license taxes as a condition precedent
to the dissemination of information and enlightened
opinion to tho people of Arizona.
"It is not contended that newspapers arc not
subject to the ordinary forms of taxation for the
support of government, such as real and personal
property taxos, stato and federal net income taxes,
capital stock taxos and corporate franchise taxes,
but where, under the guise of a tax, an attempt
is made to license and curtail the business of
the press, it is the duty of the newspapers, as
trustees for the people of their constitutional7
2
72. Arizona Hepublic, March 26, 1937
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right to a free press, to attack each motion in
the oourts."73
The regulations of the sales tax division provide, in
the matter of newspapers, that "publication of nowspapers,
magazines, or other periodicals and publications, when pub
lished in this state, including subscriptions, carry the
sales tax of 1$.

Advertising in newspapers also carries the

tax rate of 1$."74

As to other advertising:

"Job printing,

engraving, embossing, copying, advertising by bill boards,
direct mail, radio, or by any moans calculated to appeal to
prospective purchasers, carries a tax of Vp on tho gross
income."7^

"theatres, moving picture houses, or any place

of amusement that displays advertising on the curtain or on
the soroon must pay I7S of tho gross income derived from
advertising."

76

Deduction of luxury tax from gross Income for pur
poses of computing sales tax.

The question of whether or

not a "tax could be collected upon a tax" arose in connec
tion with the administration of tho sales tax law.

Until

July, 1985, the tax commission had been allowing merchants
selling goods upon which tho luxury tax was levied to deduct
73. Arizona Republic, March 26, 1937.
74. Segula110ns, saTes tax division, H2 (field m a n ’s
" handbook).
75. Ibid., A 2 . Btis is quoted directly from Article II #
Section 2, Subsection (c) 8 of the sales tax act
Ho tax is collected on radio advertising.
76. Regulations, sales tax division, 54 (field m e n ’s
handbook).
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the amount of the luxury tax from tho gross income upon which
the sales tax was paid.

In an opinion to Hr. Prank 2.

Fraser, general auditor of the sales tax division* the at
torney general ruled on Jhly 22, 1935, that such deductions
could not be made, and that, in effect, the law required tho
payment of a tax on a tax.
In the ruling, tho attorney general stated that the law
imposed a tax of two per oont on the gross proceeds of sales
or gross income from retail solos; and that gross proceed®
of sale was defined in subdivision (h) of section 1, article
II of the act as meaning the value proceeding or accruing
from the sale of tangible personal property without any de
duction on account of cost of property sold, expenses of any
kind, or losses.

Section 20, article II, provides that the

tax Imposed is in addition to all other licenses or taxes
levied by law, whether as a condition precedent to engaging
in any business taxable or for any other purpose.

Chapter

78, 1956. Session Laws, the luxury tax act. Imposes a stamp
tax on certain luxuries and section 1, article II of said
chapter 78 provides that those stamp taxes are in addition
to all other taxes.
The opinion concludes:
"It is, therefore, my opinion that in deter
mining the gross proceeds of sales made by a mer
chant upon which to base the tax provided for under
said Chapter 77, the amount of stamps placed on
such articles under tho provisions of said Chap
ter 78 and collected for in the sale of the
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articles should not he deducted but should bo in
cluded as part of the gross proceeds of sale ,n77
On July 23, Sales Tax Division Director A. L. Frees
announced that the tax commission had approved the ruling,
and that "gross proceeds" would include the luxury tax pay
ments.

The effect of the ruling might be exemplified in

the sale of cigarettes:

a dealer sells a package of

cigarettes for 16 cents, of which 13 cents is the sales
price (including, of course, federal tax) and two cents the
state luxury tax, which he has already paid in affixing the
two cent luxury stamp on the package.

He is now required to

report hie gross income on the oigarottoo as 15 cents, pay
a sales tax of two per cent on the actual 13 cents received
for the cigarettes, and further pay a sales tax of two per
oent on the two-oent luxury tax, in connection with which he
has acted as an agent of the state, in collecting it from
hie customers and transmitting it to the state.

Mith some

commodities, such as cosmetics, carrying a ten per oent
tax, this "tax on a tax" amounted to considerable sums.
Drug stores and liquor stores particularly pay increased
sales taxes as a result of this ruling, as most of their
sales carry luxury taxes.

77. hotter from attorney general to Hr. Frank S. Fraser,
July 22, 1936.

CHAPflfi Til
fHB STATUS OF fig SALES TAX III 1937
What has been tho effect of sales tax revenues on Ari
zona's financial condition?

”Arizona is on a cash basis

for the first time In its nearly 26 years of statehood,M
stated tho load story of the Arizona Hopuhlic on Docomhor 18,
1936.

All outstanding registered warrants had boon called

by the state treasurer; there was a surplus of $75,000 in
the treasury.

Governor Moeur, who was succeeded in January,

1937, by Governor-elect 3. 0. Stanford, had been able to say
that "our hope during this administration ... to place the
state on a cash basis seems to have been accomplished.
Tho state treasurer, Mr. Mitt Simms, did not credit tho sales
tax alone with the state's financial Improvement; ho oitod
also tho general improvement in business conditions and
P
greater collections of property taxes.
Hov/ovar, major
credit was given to the sales tax by the treasurer, who
pointed out that while clearing away its debts tho state had
seen its tax rato reduced from one dollar per $100 assessed
valua tion in 1934 to 78 cents in 1935
1. Arizona Republic. December 18 , 1936.
2. I b i d.
3. Arizona Daily Star. June 30, 1936.
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Be venue from tho sales tax during the fiscal year end
ing June 30, 1936, was more than §2,800,000;4*
6 for the calen
dar year 1936 it was $ 3 , 2 3 6 , 8 9 6 As a revenue producer,
the sales tax was effective.
However, opposition to the tax has never been completely
stilled.

One of the major campaign issues in tho guberna

torial election of 1936 was the sales tax, with llr. Stanford attaching tho law.

-

In his first message to the Thir

teenth Legislature, Governor-elect Stanford proposed modi
fication of tho tax to exclude "all the necessities of life,"
and repeal of the tax "in its entirety if found feasible."®
On February 1 an administration measure was introduced
by Senator Frank T. Pomeroy of Maricopa County, embodying
the revisions suggested by the governor.

The bill proposed

to exempt all food products purchased for human consumption;
wood, coal and fuel oil; m e n ’s suits and overcoats selling
at retail up to $20; all children’s clothing; shoes that
sell up to $3 retail; m e n ’s and women's hats selling for
$6 or less; m e n ’s and women’s hose selling for 26 cents or
less; men's and women’s underwear selling for $1 or loss per
garment; and all purchases made for relief of tho poor by
charitable institutions, such as convents, hospitals and
4. Statement by tax commission, printed in the Arizona Daily
Star, June 30, 1936.
6. Statement by tax commission, printed in Arizona Republic.
January 12, 1937.
6. Arizona Republic. January 12, 1937.
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?
welfare organizations.
Shortly after the introdnetlon of this bill, which was
not reported out of committee, the opposition to any change
in the salos tax law came forth with an interesting bit
of strategy.

On the same day, Representative Rosenbaum,

father of the original 1935 law, and Senator Angles Intro
duced bills to repeal outright the old sales tax law.7
8
Mr. Rosenbaum was from Gila County, and Mr. Angina was from
Coohise County; each therefore represented constituencies
in which there were large copper companies— large property
taxpayers.

The outright repeal bills, of course, had no

chance of passage, but were useful in confusing the issue
of revising the sales tax.

The Arizona Labor Journal91
0 bit

terly observed:
"Repeal of the law is to be hoped for, but
why should it originate from members of the legis
lature who were known to be identified with the
movement to enact the measure originally? Gan
you guess?"
Several other bills pertaining to sales taxes were
introduced, but none got out of committee.

One, introduced

by Mr. Priser of Pima County, provided for issuance of
tickets, tokens, or stamps for collection of the t a x ^ °
another called for division of revenue equally between state
7. Arizona Republic. February 2, 1937.
8. Ibid.. February 18, 1937.
9. February 19, 1937.
10. House Bill 250, Thirteenth legislature.

and counties
The question of division of rovenues had been dealt
with by the state tax commission in its biennial report to
tho governor, on January 30, 1937.

The report said;

"Wo believe that if a major, or greater por
tion of the sales tax revenues reverted to the
oountios from which they ware collected, for the
purpose of paying outstanding warrants and obliga
tions, and extended relief in property taxes, the
various counties of tho state would seen find
themselves in the same enviable economic con
dition that the state now enjoys."1%
The Arizona Association of County Supervisors on Janu
ary 30 determined to ask legislators to allocate 33 l/3 per
cent of sales tax revenue to counties.^

Ho bill incorporat

ing this particular provision was introduced, however.
As has been stated, nothing was done by the Thirteenth
Legislature to change the sales tax.
In April Governor Stanford announced his intention to
oall a special session to consider changes in the sales tax
law, the session to meet in May.

The governor also indicated

that another special session, to bo called probably in the
autumn of 1937, would consider gonoral tax reforms.

It was

revealed that a commission had been appointed to study the
Arizona tax situation and to make recommendations for
changes.

Dr. Warren A. Roberts, assistant professor of

11. House Bill 223, Thirteenth Legislature.
Mr. wisener of Yuma County.
12. Arizona Republic. January 31. 1937.
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economics at the University of Arizona, was directing this
survey, assisted by Mr. Prank 2. Praser, director of the
sales tax division, and William
sales tax division.14

a

. Brawnar, registrar of the

Although the governor was not quoted

directly, he was said to wish detailed data relative to
"the shifting of the tax burden from the mines and the rail
roads to the home owners. ...”
to ... now revenue sources."

©10 survey was to "look
One question to be considered

w a s , "Would it be feasible or possible for the state property
tax to be eliminated entirely?"1®
In his statements to the press preliminary to the call
for the May special session. Governor Stanford was very
specific In his sales tax proposals, which wore:
"1— Major revision of the schedules to provide
exemption of most foodstuffs and increases in the
amounts paid by the mines, railroads and utili
ties.
"2— Turning all revenues from the excise
levy— except administrative expense and the execu
tive ’a emergency fund— back to the counties from
which they originate."16
The revised schedules would make the following changes
in rates to be paid by the various business classifications:
Mining, from one to four per cent; utilities, from one to
throe and one-half per oent; telephone and telegraph, from
one to four per oent; railroads, from one to five per oent;
14. Arizona Republic, March 28, 1937.
16. Ibid.
:
is. i m r .
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private oar linos, from one to five per sent; publishing,
from one per cent to nothing; moving pictures, from one to
two per cent; food group, from two to one-half of one per
cent; all other retail, from two to one-half of one per
oont .I?
fhe future of the sales tax in Arizona was apparently
in the hands of the special session of the Thirteenth
Legislature.

Whether the governor's revision proposals oould

succeed in the face of pressure from the large property
taxpayers,--the same groups that would, under his plan, pay
higher sales taxes,— was uncertain.

She only certainty, it

appeared, was that no radical rate revision which would
seriously diminish the income derived from the tax would be
made, for the sales tax, with all its many defects and in
equalities, had met its chief test— it had produced needed
revenue.1
7

17. Arizona Hepublic, March 28, 1937
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