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ABSTRACT 

 

 

What has become known to the world as the Baby Veronica case (2009-2013) involves several 

parties including the biological father, Dusten Brown, who is a Cherokee citizen, the Non-Native 

adoptive parents, the Capobiancos, the Cherokee Nation, and most importantly the baby who is 

now a child getting ready to start school, Veronica. It is a complex child custody case, but one 

that is well supported in Federal Indian Law and Policy with the Indian Child Welfare Act 

(ICWA) of 1978 and Mississippi Band of Choctaw Indians v. Holyfields (1989). In the beginning 

of the Adoptive Couple v. Baby Girl et al case (or famously known simply as the Baby Veronica 

case), the South Carolina Family Court and Supreme Court used the legalese of the ICWA to 

uphold the biological father’s parental right to stop the adoption of his child.  

 

However, in an interesting turn of events the case was then taken up by the United States (U.S.) 

Supreme Court where it was ruled that the biological father was not an Indian parent as defined 

by ICWA (before the child was placed with the prospective adoptive couple there was no 

preexisting custody of the newborn child by the father) and stating that state law applied and not 

ICWA in this case and since the father was not married to the birth mother and had not paid child 

support he was not deemed a parent by South Carolina’s definition of the word. The most recent 

decision came from the South Carolina court stating that Baby Veronica, after two years of living 

with her father, must be returned to the prospective adoptive parents.  

 

Most everyone out there felt sadness for the prospective adoptive couple who had loved and 

provided for this child for two years, but all adoptive/foster parents know there is always a 

chance for the natural parents to object to the placement (it is called legal risk in child welfare). 

Each state sets their own laws on how long the natural parents have to change their mind, but in 

this case the biological father was not even aware that the biological mother was planning on 

giving the child up for adoption. Once he discovered the adoption, four months after the child 

was born and had been living with the Capobiancos since birth, he filed a petition to stop it and 

regain custody. This action would lead to a four year long custody battle.  

 

While it is important to look at all the facts and the history of the ICWA (and now the future of 

the ICWA) this dissertation focuses mostly on the public perception of the case. This case has 

received a fair amount of media coverage throughout the United States including a one-hour 

episode on Dr. Phil which aired on CBS. It is not often that something happening in Indian 

County makes it to mainstream media/attention, but when it does there is usually a great deal of 

misunderstanding on the issue. This is also true for most of the coverage and public responses 

from the media. This time around it was also true of the U.S. Supreme Court who focused too 

much attention on Dusten Brown’s blood quantum and not his cultural upbringing. Further the 

majority of the Supreme Court Justices held that the problems that existed pre-ICWA are not 

really a problem anymore which is reverberated through the public’s perception. It is the 

intention of this dissertation to follow and analyze the media and the public of this particular case 

and the ICWA in general through the theories of framing and Red Power. 

 

In the social sciences framing is the social construction of a social phenomenon (the Baby 

Veronica case) by mass media sources (newspapers and television shows), political or social 
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movements, political leaders (Chief John Baker of the Cherokee Nation), or other actors and 

organizations (National Indian Child Welfare Association). The individual’s perception of the 

facts and meaning attributed to words or phrases will be influenced by some or all of these 

entities. A frame creates rhetoric in a way that can either encourage or discourage certain 

interpretations. Stereotypes are one example of framing and are seen in the Baby Veronica case 

especially as people try to define what it means to be Cherokee. Red Power can be seen as a 

frame, but is also an American Indian theory that links ethnic pride and political activism to a 

resurgence of Indian identity. There was a lot of ethnic pride and political activism that took 

place in favor of Dusten Brown retaining custody of his daughter which no doubt heightened the 

Cherokee Indian identity, but unfortunately in this case this resurgence would not be enough to 

keep Veronica, now at the age of four, living with her biological father. However, this 

dissertation will conclude with some possible recommendations for the Indian Child Welfare Act 

and the future of American Indian child custody cases.       
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CHAPTER 1 

 

INTRODUCTION: SETTING THE STAGE 

 

Case Study: 

Dusten Brown, a Cherokee citizen, and Christina Maldonado, a non-Indian but of Latina descent, 

got engaged in December of 2008. At the time they were not living together because Dusten 

Brown was stationed in Fort Sill, Oklahoma serving in the Army. One month later Christina 

Maldonado told Mr. Brown that she was expecting their first child. Mr. Brown stated his desire 

to get married right away so that Ms. Maldonado could move to the army base and he could 

provide for her and the child. But instead, Ms. Maldonado started to ignore Mr. Brown’s phone 

calls and texts until she finally informed him that she did not want to marry him. During this 

time the communication between the two was very limited. Mr. Brown was getting prepared to 

be deployed while Ms. Maldonado began to search for an adoptive couple for her unborn child, 

which Mr. Brown was unaware of the adoption proceedings. In addition, the limited text 

conversations that the two had was strained and at some point Mr. Brown stated that he would go 

ahead and give her full parental rights to the unborn child and in exchange he would not pay her 

child support. Ms. Maldonado located the couple she wanted to adopt the child, Matt and 

Melanie Capobianco, who lived in South Carolina. Mr. Brown is still unaware of this adoption 

process. The couple did come to Oklahoma for the birth of the child and were reported to be 

supportive of the natural mother. The private adoption agency handling the case was told by the 

natural mother that Mr. Brown was an enrolled Cherokee citizen. However, when the agency 

sent a letter to the Cherokee Nation (as required by the ICWA) they gave them the wrong 

birthdate of Mr. Brown and an inaccurate spelling of his name, both things the mother should 

have known they were engaged to be married recently. Due to these flaws the Cherokee Nation 
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was unable to confirm eligibility for the child and thus did not intervene in the proceedings at 

that time. Veronica was born in September of 2009 in Oklahoma
1
 and was immediately placed 

with the Capobiancos in South Carolina. Mr. Brown was unaware of the birth of the child. The 

natural mother took extra steps to keep him in the dark about the birth by not allowing the 

hospital to release the information that she was there to give birth.  

 

When the case went to an Oklahoma court asking to move the child to South Carolina and 

continue with the adoption the paperwork in front of the court stated that Veronica Brown was 

“Hispanic” not American Indian. With this knowledge, Oklahoma granted the Capobiancos to 

move the adoption proceedings to South Carolina.  

 

Four months later and just days before Mr. Brown was to be deployed to Iraq he was served with 

parental termination papers and an adoption notice. The person serving him had him sign before 

explaining what it was that he was signing. After the server obtained his signature and took the 

papers back he told Mr. Brown what the papers were for Mr. Brown attempted to take back the 

papers and tear them up but was told he would get in legal trouble. Instead Mr. Brown went to a 

JAG lawyer for help. He tried to go in front of an Oklahoma court, but was deployed so the 

Oklahoma case was dropped. Mr. Brown contested the adoption as soon as he learned it had 

happened.
2
 However, there was a stay of adoption while Mr. Brown was deployed but the child 

remained with the prospective adoptive couple during this time. When the adoption case went in 

front of Charleston County Family Court in South Carolina in September 2011, Mr. Brown 

                                                 
1
 This is important since it gives original jurisdiction to Oklahoma not South Carolina. And under the ICWA the 

Cherokee Nation should have been involved in the Interstate Compact that had to have taken place to move the baby 

from Oklahoma to South Carolina.  
2
 Petition for Writ of Certiorari by Adoptive couple, filed October 1, 2012. Adoptive Couple v. Baby Girl et al., No. 

12-399. 
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finally had a legal right to object which he did and at that point the Cherokee Nation intervened 

now that they had the correct information for Dusten Brown and could state that the child, 

Veronica, was in fact eligible for enrollment. That court denied the adoption and ordered the 

child returned to Mr. Brown citing that the Indian Child Welfare Act applied.  

 

Even though, South Carolina law states that if the father does not provide pre-birth support or 

become involved shortly after the birth of the child the father’s rights can be terminated, but the 

South Carolina court deduced that the Indian Child Welfare Act preempted state’s law. On 

November 25, 2011 the court held the ICWA applied, the “existing Indian family”
3
 expectation 

was applicable, Mr. Brown did not consent to termination, and the prospective adoptive couple 

failed to show clear and convincing evidence that Mr. Brown’s rights should be terminated. The 

child was to be returned to the natural father which took place on December 31, 2011.  

 

The dissenting justices of the South Carolina Supreme Court thought this was all a tragedy and 

argued that the best interests of the child should supersede all other interests’ even tribal 

interests. The prospective adoptive couple appealed to the South Carolina Supreme Court and 

their opinion was delivered on July 26, 2012. The first question before the court was if they had 

the right to hear the case and they decided that since Cherokee Nation was not properly notified 

they could not intervene so Oklahoma had the right to pass the case to South Carolina, thus they 

did have the right to hear the case. The second question was whether state law’s definition of a 

parent would apply or if the ICWA would supersede. To this the court held that the ICWA does 

not defer to state law. The third question was if Mr. Brown’s parental rights should be 

terminated. The court noted that the ICWA laid out clear guidelines as to how the court had to go 

                                                 
3
 See Appendix A for the full ICWA 
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about terminating parental rights when an Indian child is involved. No active efforts were made 

to prevent the breakup of an Indian family; however, the court looked at the prospective adoptive 

couple to provide this when it is the job of the court, Department of Human Services (DHS), or 

the tribe to provide remedial services to help the parent(s). The South Carolina Supreme Court 

also addressed the child’s best interest and relied on the Mississippi Choctaw Band of Indians v. 

Holyfield (490 U.S. 30 (1989)) case that stated that it is in the best interest of the child and the 

tribe to maintain that cultural affiliation. Finally, the court also affirmed the placement 

preference laid out in the ICWA and noted that the Capobiancos did not meet the preference.
4
 

The decision was a 3-2 split with the majority upholding the lower court’s ruling and ordering 

that the child was to remain with her father. 

 

The prospective adoptive couple then filed a writ of certiorari with the United States Supreme 

Court and on January 4, 2013 and the court decided to hear the case. “The Supreme Court only 

hears about 88 cases per year but it has decided to address the issue of whether adopting out 

indigenous children to White families violates federal law, namely the Indian Child Welfare Act 

of 1978.”
5
 The issue presented to the court was (a) whether an Indian parent can apply ICWA to 

supersede the non-Indian parent who wants an adoption and (b) if ICWA defines a parent as an 

unwedded father who has not completed the state standards for being a parent?  

 

There were 32 amici curiae briefs filed in this case and only nine of them were in favor of 

reversing the South Carolina ruling. One was from the biological mother herself who insisted 

                                                 
4
 Currently the preference order is: a family member (Native or not), a home of the child’s tribe, and a home of any 

American Indian tribe. This changed shortly after the Supreme Court Ruling when the Cherokee Nation added 

biological parents to this list. 
5
 Dotremon, Delilah. “Stolen Children: The Removal of Native American Children through Fostering Out and 

Adoption, p. 1683. 
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that the Cherokee father gave up his parental rights in a text message. The adoptive couple 

argues that ICWA was not violated since no Indian family experienced a removal of a child, as 

the father abandoned his pregnant fiancé and never accepted parental responsibility, nor did he 

assert parental rights before the baby was born or during the four months after her birth. 

Furthermore they argued that, Rice v. Cayetano, (528 U.S. 495, 514 (2000)) held that 

discriminatory treatment based on “ancestral” classification (or race) violates equal protection 

principles. And finally, the ICWA was only meant to protect the parental rights of an unwed 

father who has already been deemed a parent under state law.
6
 However, the ICWA states that 

the parents will be given the most protection whether that is the state laws or those outlined by 

the ICWA. Despite this, the majority ruled against Mr. Brown and stated that he never had 

custody and the ICWA was designed to protect existing Indian families. It was also ruled that no 

active efforts are needed since the parent never had custody of the child. Lastly, it was decided 

since no one from the preference list signed up to adopt the child that it was fine for the 

prospective adoptive couple to adopt Veronica. This ruling just came down in June of 2013 and 

shortly thereafter the natural father and other members of his family (Tommy and Alice Brown-

paternal grandparents to the child) moved to file for adoption of Veronica, but in July 2013 upon 

remand the South Carolina court ruled that the child needed to be returned to the prospective 

adoptive couple so that the adoption can be finalized. This ruling comes two years after Veronica 

had been raised by her biological father.  

 

On July 17, 2013 the South Carolina Supreme Court sent the issue back to the South Carolina 

Family Court to finalize the adoption to the non-Indian family. Currently, the child is in South 

                                                 
6
 Dotremon, Delilah. “Stolen Children: The Removal of Native American Children through Fostering Out and 

Adoption, p. 1689. 
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Carolina and the adoption has been finalized. Mr. Brown and his family continued to fight for 

Veronica through Oklahoma and Cherokee Nation courts after the U.S. Supreme Court ruling, 

but in the end Mr. Brown was looking at jail time for not returning his own child. But most 

importantly his love for his child allowed him to let her go instead of putting her through this 

according to a statement he made shortly before handing the child over. The natural mother in 

this case still gets to see the child (a deal worked out with the adoptive couple when she was still 

pregnant), but it is unknown if the adoptive family will extend the same courtesy to the natural 

father and his family.  

 

 

Theories: 

Framing, as defined in social theory, is a schema of interpretation or an assemblage of narratives 

and stereotypes that people rely on to understand and respond to events.
7
 So the individual has 

mental “sieves” that are created through biological and cultural influences. These mental “filters” 

are used to interpret the world. Chong and Druckman (2007) found that the two main types of 

frames in media research are equivalency and emphasis. Equivalency gives people different but 

logically equivalent phrases which will alter the person’s decisions. These frames tend to be 

presented in the idea of gains versus losses. On the other hand, emphasis frames present, 

“qualitatively different yet potentially relevant considerations” which people us to make 

judgments.
8
 For example a news story about the Ku Klux Klan holding a rally was shown to 

people. One set of participants were given the story that framed the issue in terms of public 

                                                 
7
 Goffman, Erving. Frame Analysis: An Essay on the Organization of Experience. Cambridge, Mass: Harvard 

University Press, 1974. 
8
 Chong, Dennis, and James N. Druckman. "Framing Theory." Annual Review of Political Science 10.1 (2007): 103-

26. 
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safety concerns while the other set of participants were given the story that framed the issue in 

terms of free speech considerations. Researchers concluded that the second set of participants 

were more likely to tolerate the rally because they considered the issues of free speech.
9
 It is this 

later type of frame; emphasis, that is used in this dissertation. In the Adoptive Couple v. Baby 

Veronica et al. (2013) case a little baby girl was placed in the middle of a custody battle between 

her biological Cherokee father and the prospective non-Indian adoptive couple chosen by her 

biological non-Indian mother. This case caught the attention of the media was framed with 

“qualitatively different yet potentially relevant considerations”
10

 which was then used by 

individuals to make a certain judgment about the case and especially about the key players 

involved (the father, the mother, the prospective adoptive couple, the Cherokee Nation, and the 

Indian Child Welfare Act). Framing will be discussed later in this chapter including a unique 

emphasis frame for American Indians called Red Power (Nagel, 1997).      

 

 

Research Questions & Methodology: 

This research aims to understand the public perception surrounding the Adoptive Couple v. Baby 

Girl (2013) case and the overall tone of American Indian Federal Law and Policy through the use 

of newspapers, television, shows, and the Internet. Concurrently, it contrasts the current feelings 

about the Indian Child Welfare Act (ICWA) as opposed to the sentiment thirty-five years ago 

when it was deemed essential to protecting Indian identity and sovereignty. It also explains the 

different ways in which the Baby Veronica case was presented while also offering different ways 

                                                 
9
 Nelson, Thomas E., Rosalee A. Clawson, and Zoe M. Oxley. "Media Framing of a Civil Liberties Conflict and its 

Effect on Tolerance." The American Political Science Review 91.3 (1997): 567-83. 
10

 Chong, Dennis, and James N. Druckman. "Framing Theory." Annual Review of Political Science 10.1 (2007): 

103-26. 
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in which it could have been interpreted. This dissertation examines state cases that have led up to 

the Adoptive Couple v. Baby Girl et al (2013) case and the current political climate in which the 

case was decided.  

 

Since so much of the public perception in this case has centered on blood quantum and what it 

means to be an Indian parent, this dissertation uses the Red Power theory to understand how 

ethnic pride can be pushed to the forefront in a time of political crisis.
11

 The Baby Veronica case 

allows a rare glimpse into mainstream opinions about Native Americans and what the future may 

hold for policies like the ICWA. However, it also questions how American Indians can reframe 

the public perception to control the condition in which mainstream sees American Indian issues. 

It is not common for American Indian issues to capture the attention of the whole country, so this 

case study asks the question of how does the public feel about American Indians (Cherokees in 

particular) issues and how does the federal government now feel about the ICWA and if this has 

changed since the first U.S. Supreme Court case dealing with the ICWA?   

 

The goal is to present a better understanding of this particular case and propose possible ways to 

keep protecting Indian children and tribal sovereignty in light of the recent United States (U.S.) 

Supreme Court ruling (133 S. Ct.2552, 570 US 2013). Further, this research looks at some 

cultural misunderstandings out there about American Indian people and the laws that govern 

Indian Country. Lastly, it examines how American Indians have taken the time and energy to 

reframe this situation in order to convey a different interpretation of the events including the 

counteractive view of the biological parent Dusten Brown from the one that mainstream media 

                                                 
11 This term was coined by Joane Nagel that describes how ethnic pride can lead to changes. See American Indian 

Ethnic Renewal: Red Power and the Resurgence of Identity and Culture (1997). 
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presented. We will see Native people using activism and the mainstream media to argue their 

point and stay an important player in how this case was decided and now being interpreted.  

 

The Baby Veronica case became very public and largely played out in the media including 

popular TV shows like the Dr. Phil show on CBS and Anderson Cooper 360 on CNN; however, 

media alone did not decide this case, but instead the current political overtones had a huge hand 

in the arguments that were used to determine the outcome of this case and the future of Baby 

Veronica. It is within this contextual paradigm that the Baby Veronica case can be best 

understood. Since no phenomenon takes place in a vacuum it is important to keep in mind the 

history of American Indian children in the United States while also remembering that the 

problem is not solved yet as it is shown through the current number of American Indian children 

in foster care/state custody. American Indian—European American race relations are complex 

and loaded with over 520 years of betrayal, resistance, survival, and policy building. The history 

is told differently depending on who you ask and so is the story of Baby Veronica. Through 

emphasis framing, various actors have been able to argue this case in the arena of a public jury 

while simultaneously it was being heard in the state and federal court rooms. Furthermore, with 

the accessibility of the Internet just about anyone can voice their opinions for others to hear a 

great example of this was the “Save Veronica” Internet campaign. Those who argued for Dusten 

Brown to have custody of the child used symbololgy of Indian traditions to argue the need to 

keep Veronica near her culture so that American Indian ethnicity can continue to thrive. This use 

of activism and ethnic pride is also known as the theory of Red Power. While those who 

supported the adoption of Veronica emphasized the blood quantum to dismiss the child as barely 
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Indian and stating that a non-Native family is better than a “bad” Indian family.
12

 The other 

popular argument was that the ICWA was racist by giving preference to one race, American 

Indians.
13

 In fact, at one point the biological mother filed a lawsuit against the Cherokee Nation 

with this very allegation (later she dropped that case). This dissertation highlights this case study 

and explores some of the different sentiments held by the various players. A random sampling of 

data was collected from July 20, 2012 to November 6, 2013 because this time frame captures the 

different landmark moments of this case (e.g. captures the attention of the media, U.S. Supreme 

Court ruling, and the latest South Carolina District Court ruling). Near the end of this dissertation 

there is a discussion of some new situations that have arose and articles that have been written 

after the case was decided. The purpose is to see what impact this case has had and could have in 

Indian Country in the future. There are six main questions to be asked throughout this 

dissertation. 

 

 

The Six Main Questions: 

1. Has the public’s perception changed on the Indian Child Welfare Act (ICWA) and the 

need for it? 

2. What type of emphasis framing did the different media use and how did this affect the 

public’s perception?  

3. Did the state cases leading up to the Baby Veronica case set the tone for how the U.S. 

Supreme Court case was decided? 

                                                 
12

 This was stated on a Dr. Phil episode that aired on CBS on June 6, 2013. 
13

 Currently, the biological mother in the “Baby Veronica” case is suing the United States government citing that the 

Indian Child Welfare Act is racist and needs to be removed from Federal Law. 
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4. How was Red Power theory (or ethnic resurgence) used in the media and by the actors to 

try to influence the outcome of this case?  

5. How does mainstream America view American Indian Law and Policy? 

6. What recommendations could be made to the ICWA to make it stronger? 

 

 

Theories & the Baby Veronica Case:  

 

Framing is a theory born out of the social sciences and captures the fact that media or people (i.e. 

a government) can decide what people should think about. It is related to Agenda-Setting 

theory
14

 except that it expands to cover the essence of the issue rather than just the one particular 

topic. Framing theory argues that media focuses its attention on certain events and then places 

them within a field of meaning. The media directs the public attention to certain topics. Further, 

it decides what people think about and the journalists pick the topics. The way in which the news 

is presented, or the frame in which the news is shown, is also a choice made by journalists or 

those who control the media. And the journalist or reporter is influenced by their own political 

alliances, the norms and values of their society, external pressures from interests groups and 

other policy makers, and professional routines to name a few. Therefore, a frame refers to the 

way media and media gatekeepers organize and present the events and issues they cover, and the 

way audiences interpret what they are provided. Frames are abstract notions that serve to 

organize or structure social meanings. Frames influence the perception of the news on the 
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audience, this form of agenda-setting not only tells us what to think about, but also how to think 

about it. In other words, media products are actually human products, constructs that people take 

for granted. Some well-known frames include: ‘war on drugs,’ ‘battle with cancer,’ and ‘cold 

war.’
15

  

 

Anthropologist, Gregory Bateson, was the first to use the term “framing” in 1972 and described 

it as “a spatial and temporal bonding of a set of interactive messages.”
16

 It is an unavoidable 

process of asserting influence of another’s perception of the meaning of words, phrases, and 

events. This dissertation takes the idea of emphasis frame building to interpret the Baby 

Veronica case. Frame building refers to how frames create social discourse about an issue and 

how these frames are then adopted by the media. The lynchpin to this type of framing is the idea 

that different perspectives are created by different actors and the media will pick ones of these 

frames to promote. The frame that gains the most attention and appeals to the masses is 

considered “successful” because the frames projected align with the frames of participants thus 

producing resonance between the two.
17

 There are different things that can be framed including: 

situations, attributes, choices, actions, issues, responsibility, and news. While some of these will 

overlap, this dissertation focuses on news (or media) and situations (the facts of the case and 

rulings). With the news the media uses familiar themes that resonate with the public to convey 

information.
18

 Situations can be framed to look at discourse analysis, negotiations, and other 
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interactions.
19

 According to Kuypers (2009) frames operate in four ways: they define problems, 

diagnose causes, make moral judgments, and suggest remedies.
20

 In the Baby Veronica case we 

sees all four operations at work in the media and in the court rulings as well. One point of view 

on the case came from NICWA, this organization was very vocal during each step of the case 

and worked hard to advocate for American Indian issues. 

 

Fairhurst and Sarr (1996) describe a lot of possibilities to frame situations in regard to an 

organization, but can actually be helpful for examining the contrasting data collected for this 

research. First, a metaphor: to give an idea or program a new meaning by comparing it to 

something else. Second, stories (myths and legends): to frame a subject by anecdote in a vivid 

and memorable way. Third, traditions (rites, rituals and ceremonies): to pattern and define an 

organization at regular time increments to confirm and reproduce organizational values. Fourth, 

slogans, jargon and catchphrases: to frame a subject in a memorable and familiar fashion. Fifth, 

artifacts: to illuminate corporate values through physical vestiges (sometimes in a way language 

cannot). Sixth, contrast: to describe a subject in terms of what it is not. Seventh, spin: to talk 

about a concept so as to give it a positive or negative connotation.
21

 These seven possibilities are 

used constantly by the media and determine what to emphasize and what to ignore.   
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Snow and Benford (2000) theorized how “frame alignment” occurs to create social movements. 

And while not all framing efforts are successful there is a consistent attempt to transition from 

one frame to the next in order to produce change. They are argued that certain elements must be 

present for the alignment to take place. First, the efforts must be robust and thorough. There are 

three tasks that must be attended to in order to the efforts to be successful. One, the problem 

must be identified and assignment of blame must take place. Two, solutions must be suggested. 

Three, motivation must be given in the frame and rationale must be given for the action that is 

being suggested. Second, the efforts must link to the larger belief system of that group. Third, the 

frame must be relatable to the group. In other words it must have “narrative fidelity” (it must fit 

in with existing cultural myths and narrations). Fourth, timing is everything. If the group or 

society is already focused on that issue it will be easier to get a related frame to the forefront. 

Also previous frames may affect the efforts to try to enact the new frame.
22

 This alignment 

clearly took place in the Baby Veronica case as we will see, but the robust efforts with all the 

media attention to get “their side” (Dusten Brown and Cherokee Nation and the adoptive couple) 

heard was visible with a new article just about every day. Also both sides placed blame on the 

other or for the adoptive couple it was placed on the Indian Child Welfare Act as a whole and 

how it discriminates based on color. And those on both sides of the fence tried to use the larger 

context of the belief system of each side, and there becomes a clear distinction in belief systems. 

One that emphasizes individuals rights over community and the other that places tribal rights 

over individuals. One that emphasizes the idea that we are all human and American and one that 

emphasizes the importance of culture and traditions.     
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Simply, framing is the way that information is organized, but at the same time focuses on the 

way frames thematize accounts of events. The themes that continued to play out in the media on 

the Baby Veronica case included: identity (who is an Indian), a political group versus an 

ethnicity, “the best interest of the child” (which was being defined differently by the different 

players in the cases and the media), sovereignty (something the public was not grasping), 

poverty/reservations (the public perception that these conditions make children better off in non-

Indian homes), and the idea that other government’s rights does not extend to American Indian 

Nations (for example China can set the parameters of who can and cannot adopt their children). 

Lastly, the theory of Red Power captures the way in which players in Indian Country fought to 

keep Baby Veronica with her father and her tribe. 

 

While American Indian Studies may lack its own theories because “relatively little conceptual 

progress has been made toward defining American Indian studies as a discipline and toward 

developing theory and research that presents a coherent theoretical and methodological approach 

to the study of indigenous peoples”
23

 there have been some attempts. For example, a theory 

explained by Joane Nagel, Red Power,
24

 can help explain the possible motive behind the 

emphasis frame that American Indian actors and their supporters used during the Baby Veronica 

case. Red Power is just one theory in which some of the rhetoric can be examined in this case 

study, but is used here since it is unique to American Indians and is related to the concept of 

framing. While Red Power was originally used to explain the American Indian Movement (AIM) 

of the 1970s it is still very relevant to this research. The premise behind Red Power is the ability 
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for American Indian groups (i.e. AIM) to mobilize and create an image for the public that would 

further their goals. This is very similar to the idea of framing outlined above, but has an extra 

element of focusing on rebuilding identity and culture at the same time. “Collective ethnic 

renewal involves mainly matters of community and the culture and history associated with those 

groups.”
25

 While Baby Veronica is a Cherokee case, it did not take long for this to become a pan-

Indian issue because the ICWA is a pan-Indian issue and so is sovereignty. In other words, the 

outcome would affect all American Indians. This case brought American Indian people from 

many different tribes and organizations together in order to fight for the ICWA to be upheld. 

These demonstrations (situations) and media reports (news) generated ethnic renewal. Nagel 

(1997) wrote that “there has been an institutionalization of cultural renewal in the form of tribal 

museums; reservations schools with native history, language, and cultural curricula; and a large 

number of Indian organizations and associations pursuing Indian rights, preserving Indian 

culture, and advancing Indian interests. In all of this, and once again, we see policy, politics, and 

native action combining to paint a picture of sustained American Indian ethnic renewal.”
26

   This 

statement is still true almost twenty years later and it has grown stronger as American Indians 

have gained larger control over their own media and have continued to lobby politically for their 

own interests. This is clearly seen in the Baby Veronica Case. Lastly, the theory of Red Power 

focused heavily on the symbolism that AIM created in order to portray a certain image (similar 

to emphasis framing). This parallels with the case study in this dissertation as images of Baby 

Veronica in regalia surfaced along with patriotic images of the natural father, Dusten Brown, 

since he was active military during the duration of this case. Brown and his supporters 
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emphasized culture and military since the first is the reason that acts like the ICWA exists and 

the second highlights the sacrifices Brown has made for this country.   

 

In the field of American Indian Studies, original theory building has mostly begun in the area of 

literature. Red Power is similar in that it is a lens in which to view a phenomenon. Duane 

Champagne challenged us seven years, as a discipline, to create new theory that comes from an 

American Indian point of view for the purpose of helping Indian Nations grow, but for the most 

part this still has not happened.
27

 It can be argued that, Red Power is a pre-existing sociological 

theory (framing) with an American Indian twist. Yet, it is still relevant here because what is 

being examined is the way in which tribes (specifically Cherokee in the Baby Veronica case) 

used a European American mode of communication (newspapers and case briefs) to get their 

agenda heard in the mainstream arena. Thus the coupling of framing and Red Power theories will 

provide a framework in which to examine the words and images used by the media, the tribe, and 

the public. Since this is a relatively new case there has been no prior attempt to analyze the data 

in such a manner.   

 

 

Terminology:  

A quick note about terminology, the author uses many words interchangeably such as “tribes” 

and “nations” throughout this article and while the preference is for the term “nation” due to the 

higher value given to it, the author is denoting the same meaning to both words. It is simply to 

recognize an Indian nation/tribe as sovereign and preconstitutional to the United States. 
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American Indian and Native American will also be used interchangeably throughout the article 

but when possible the author will use the name of the nation when appropriate. Currently, there 

is no consensus on the more appropriate term between the two and it seems to vary from region 

to region as to what is used. The term “Baby Veronica” is used in this dissertation to stay 

consistent with what the little girl became known as around the country, but it is not really the 

child’s name. Furthermore, when the term “Baby Veronica case” is used it is to capture not one 

case but the totality of the case. This means from the very beginning to the very end which 

captures three different court cases (lower courts of South Carolina, South Carolina Supreme 

Court, and the United States Supreme Court and of course back again to the South Carolina 

Courts). There were even legal actions taking place in Muskogee, Tahlequah, and Oklahoma 

City, Oklahoma after the U.S. Supreme Court ruling came down. Finally, there was action taken 

in Cherokee Nation District Court as well as brought by the Brown family.  

 

Two final terms frequently found in this dissertation are actually theories. The first idiom is 

framing and the second is Red Power. Framing is a social science concept that acknowledges that 

our “realities” are socially constructed in some ways. One way is through the media. It can also 

be created by political or social movements. It is an inevitable process where certain players (i.e. 

media) influence a person’s perception of the meanings given to words and/or phrases. There are 

frames of thoughts as well as communication. In thought reality is simplified and the world is 

interpreted.  In communication frames are communicated between different actors and the 

information being presented can be either negative or positive, but it always serves to influence. 

Red Power is a newer term rooted in the larger Civil Rights era atmosphere of ethnic pride. This 

resurgence of American Indian ethnic pride led to a heightened Indian identity and launched a 
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renaissance in American Indian culture, language, art, and spirituality. It also played a role in 

shifting federal policies to affirming tribal Self- Determination (1970s and 1980s). Red Power is 

a general theory of ethnic resurgence which stresses both structure and agency in the role of 

politics. In addition it highlights the importance of collective and individual action in 

understanding how ethnic groups revitalize and reinvent themselves.
28

 Red Power is part of 

frame building which is related to journalistic norms (e.g. societal norms and values, 

organizational pressures, interests groups, political party of the reporter), political actors, and 

cultural contexts. It will become clear in this dissertation how mainstream media portrayed the 

Baby Veronica case and how American Indian newspapers attempted to do the same thing. Their 

analysis of the case being different in that they were working from two very different cultural 

contexts and chose to emphasize different aspects. For European Americans, children have rights 

to be adopted by any home that can give them a “good life” (attributed to wealth) and it is 

perceived that we mostly live in a color blind society. For American Indians, children are a part 

of the tribe and have a role in that community that must be fulfilled in order to maintain a 

balance. And some people would argue that they do not wish to live in a color blind society 

because ethnic pride and even ethnic enclaves are important.  This is part of the reason why the 

ICWA exists.  

 

 

Limitations of Study: 

This research is limited due to the fact that interpreting public perception can be challenging. It is 

always possible that those individuals who post comments online do not represent the average 
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American view on things, but if enough online comments are analyzed and the direct words from 

the US Supreme Court Justices are reviewed it can reduce some barriers. Another possible 

limitation is the researcher’s own personal bias as a past Indian Child Welfare worker. This 

could lead to some biases, but it could also be argued that this will give a unique perspective 

since the researcher interacted at the ground level of this issue on a daily basis. It is one thing to 

make law and rule on cases, but it is another to be in the courtrooms implementing that law.  

This researcher did work in child welfare during the time of the Baby Veronica case.  

 

 

The Indian Child Welfare Act: 

The Indian Child Welfare Act (ICWA) of 1978 or Public Law 95-608, 25 U.S.C. 1901 is Federal 

law that governs the removal and out-of-home placement of American Indian children. The law 

was enacted after recognition by the Federal government that American Indian children were 

being removed from their homes and communities at a much higher rate than non-Native 

children. The First Nation Orphan Association claims that since the late 1800s and well into the 

1970s that over sixty percent of all Indian children were subjected to transracial placement.
29

 The 

ICWA established standards for the placement of Indian children in foster and adoptive homes 

and enabled tribes and families to be involved in child welfare cases (intervene as a legal party in 

the state case or request transfer to tribal court). Furthermore, it allowed Indian tribes to assume 

responsibility for the care and wellbeing of their children and to limit the separation of Indian 

children from their families and culture. The ICWA was designed to reduce how many American 

Indian children were placed in non-Indian homes by both private adoption agencies and state 
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social workers. Briefly the act with be outlined, but the entirety of the act can be found in 

Appendix A. 

 

In the Indian Child Welfare Act
30

 §1901 lays out the purpose and intent of the act in five 

paragraphs including “that clause 3, section 8, article 1 of the United States Constitution provides 

that ‘The Congress shall have power…to regulate commerce…with Indian tribes….and 

Congress has plenary power over Indian affairs.” This clearly states that it is the responsibility of 

the federal government to set the direction for American Indian Law and Policy not individual 

states. Further, “there is no resource that is more vital to the continued existence and integrity of 

Indian tribes than their children and that the United States has a direct interest, as trustee, in 

protecting Indian children who are members or are eligible for membership in an Indian tribe.” 

This paragraph emphasizes Indian children as a community (not individual) resource for the 

survival of a people and that it is the job of the federal government to make sure they are 

protected as outlined since a trust responsibility was put into place by Justice John Marshall in 

the 1800s Cherokee cases that defined domestic dependent. This section ends with how the states 

up to this point (1970s), had failed to protect tribes and American Indian children in regards to 

child custody proceedings.  

 

§1902 simply declares the policy of the federal government is to protect the best interests of 

Indian children and promote stability and security for Indian Nations. In other words, the ICWA 

is in the best interests of the children and the tribes. §1903 sets out the definitions on child 

custody proceedings, foster care placement, termination of parental rights, pre-adoptive 

placement, adoptive placement, extended family members, “Indian child,” “Indian tribe,” parent, 
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reservation, secretary (Secretary of Interior), and “Indian custodian.” Essential to this research is 

“Indian child” which is defined as: “any unmarried person who is under age eighteen and is 

either (a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe and is 

the biological child of a member of an Indian tribe.” So nowhere is blood quantum brought up or 

the cultural upbringing of the child. Another crucial term in the Baby Veronica case is “parent.” 

Parent “means any biological parent or parents of an Indian child or any Indian person who has 

lawfully adopted an Indian child, including adoptions under tribal law or custom. It does not 

include the unwed father where paternity has not been acknowledged or established.” This is the 

crux of the Adoptive Couple v Baby Girl et al. case, but while Dusten Brown was not married to 

the biological mother he was acknowledged as the biological father by the mother and also took 

a paternity test to prove that Veronica was his child. Also note that the ICWA says or between 

“been acknowledged or established” not and. In other words the acknowledgement alone should 

be able to stand on its own to determine Dusten Brown as a parent under the ICWA. 

 

§1911 talks about the exclusive jurisdiction of the tribe when the child resides or is domiciled 

within the reservation. Also that a state case can be transferred to tribal court or a tribe can 

intervene into state court proceedings. Lastly, it grants full faith and credit to public acts, records, 

and judicial proceedings of Indian tribes. §1912 deals with pending court proceedings and states 

that if the identity or location of the parent and tribe cannot be determined that notice should be 

given to the Secretary (which was not done in the Baby Veronica case since they ended with 

serving the Cherokee Nation tribe of Oklahoma with misinformation). Further in subsect (d) it 

states that any party seeking to terminate parents’ rights must provide active efforts to that parent 

in order to prevent the breakup of the Indian family. §1913 talks about voluntary relinquishment 



33 

 

of parental rights for the purpose of an adoption and states that a parent can withdraw consent up 

to the day of the final adoption decree and that for two years afterwards if duress or fraud is 

proven. Further, if “any parent or Indian custodian voluntarily consents to a foster care 

placement or to termination of parental rights, such consent shall not be valid unless executed in 

writing and recorded before the judge of a court of competent jurisdiction and accompanied by 

the presiding judge’s certificate that the terms and consequences of the consent were fully 

explained in detail and were fully understood by the parent.” This is a process skipped in regard 

to Dusten Brown, the Indian parent in the Baby Veronica case. §1915 outlines adoptive 

placement preferences as (1) a member of the Indian extended family (2) a foster home licensed 

by the Indian child’s tribe (3) and Indian foster home licensed by a non-Indian licensing 

authority or (4) an institution for children approved by an Indian tribe or operated by an Indian 

organization. It is important to note that the ICWA does not specify that the first option has to be 

an Indian individual just a blood relative to the child.  

§1916 states that when an adoption is vacated the child is to be released to the care of the Indian 

parent or prior custodian if they petition for such placement and are deemed safe. This was used 

to release Veronica to her father when South Carolina did not approve the adoption originally. 

§1917 says that an adoptive Indian child at eighteen can obtain knowledge about their tribal 

affiliation from the court. §1921 states that protection afforded from child custody proceedings 

shall either be that of the state or the federal government depending on which was is greater. 

§1931-1933 says that the Secretary may make grants to tribes in order to get their own child 

welfare programs up and running along with licensing American Indian adoptive and foster 
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homes. §1962 says that copies along with explanations of the act will be delivered to the states 

and §1963 addresses severability.
31

  

 

Overall the ICWA was designed to promote tribal and Indian family stability and security, 

establish minimum federal standards for removal and placement of Indian children, and provide 

assistance for tribes for tribal welfare and family services programs. While the Cherokee Nation 

has an extensive Indian Child Welfare program, many tribes still do not. Or they focus their 

energy on one part like on reservation as opposed to having child welfare workers in the state 

courtrooms. The main reason for this being a lack of funding by Congress. And while the 

Cherokee Nation has a thriving child welfare department it is hard to cover all three hundred 

thousand plus Cherokee citizens.       

 

The creation of the Act coincided with the self-governance and the self-determination era of 

Federal Indian Law and Policy (started in the 1970s). But it was also very necessary since for 

several generations American Indian children were being removed from their families and 

communities by state officials and churches. This was all in an effort to assimilate American 

Indian children by “killing the Indian, saving the man.” And it started with off-reservation Indian 

Boarding Schools. While the 1970s saw a huge decrease in Indian Boarding Schools, the 

widespread practice of placing Indian children in Non-Indian homes was still widespread. 

According to a 1978 study conducted by the Association on American Indian Affairs, one-

quarter to one-third of all Indian children were separated from their families, the adoption rate 

for Indian children was twenty times the national rate, and adoptive and foster families for Indian 
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children were largely non-Indian.
32

 The ICWA also acknowledged some of the racial practices 

that took place that led to the removal of American Indian children; negative and racist 

stereotypes often played a role in the removal.  

 

Woodard wrote the article “Native Americans Expose the Adoption Era and Repair Its 

Devastation” in Indian Country Today on December 6, 2011 and found that: 

The Indian Adoption Project was a federal program that acquired Indian children 

from 1958 to 1967 with the help of the prestigious Child Welfare League of 

America; a successor organization, the Adoption Resource Exchange of North 

America, functioned from 1966 until the early 1970s. Churches were also 

involved. In the Southwest, the Church of Jesus Christ of Latter Day Saints took 

thousands of Navajo children to live in Mormon homes and work on Mormon 

farms, and the Catholic Church and other Christian denominations swept many 

more Indian youngsters into residential institutions they ran nationwide, from 

which some children were then fostered or adopted out. As many as one third of 

Indian children were separated from their families between 1941 and 1967, 

according to a 1976 report by the Association on American Indian Affairs.  

The lasting effects of removal and placement with non-Indian parents on American Indian 

children are becoming a scholarly focus within the larger term of historical trauma. Woodard 

turns to a Cherokee scholar, Carol Locust, to explain: 

[Locust] describes Native adoptees suffering from what she calls Split Feather 

Syndrome—the damage caused by loss of tribal identity and growing up 
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“different” in an inhospitable world. Lost Bird is another term researchers have 

used to refer to the group, recalling one of the earliest Indian adoptees. A Lakota 

infant who survived the 1890 massacre at Wounded Knee sheltered by the frozen 

corpse of her mother was claimed as a war trophy by a general who named her 

Lost Bird, according to her biographer, Renée Sansome Flood in Lost Bird of 

Wounded Knee.  

The story of Lost Bird ended sadly. She grew up very disconnected from her culture. She gave 

away her only living child and died at the age of thirty from influenza after living in extreme 

poverty.
33

 

 

 

The need for the ICWA was outlined by Congress in Section 1901 of the statute, because state 

courts “have often failed to recognize the essential tribal relations of Indian people and the 

cultural and social standards prevailing in Indian communities and families.”  Further, in Section 

1902, Congress declares its intent to “protect the best interest of Indian children” through 

enacting the ICWA. Further, the ICWA recognizes a tribe’s interest in its children and goes on to 

acknowledge that either tribal jurisdiction over, or participation in, custody proceedings is in the 

American Indian child’s best interest. For the survival of Native people and culture it is essential 

to try to keep the children within their communities and this is the best interest of the child and 

the tribe according to Congress. According to Honorable William Thorne “[the] ICWA was an 

attempt to make a non-Indian system recognize tribal vales, cultural values, and make sure the 

kids got the tools they needed to deal with the world as it is out there now. Not as the ideal world 

is….The ICWA has begun to make a difference and the systems have begun to work together. 
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But there’s a long way to go.”
34

 This judge from Utah went on in his keynote address to state that 

in states like Washington and Arizona the states are working with tribes to try to deal with 

removal and placement issues. “But, I’ll tell you in Oklahoma, it doesn’t work at all. In 

Oklahoma they took the position that there are so many problems, that they don’t deal with them 

on a wide basis. They wanted to deal with one problem at a time. And therefore, they will do 

nothing until a problem comes up.”
35

 This band aid approach has led to inconsistency in the way 

Oklahoma courts rule on ICWA cases and probably does more harm than good to the American 

Indian Nations in Oklahoma.  

 

It is important to note that while the ICWA is a federal law it has been enacted in states in very 

different ways. The act itself is quite broad and open for interpretation which is why there is such 

a variance. For example the form in Appendix B was created by the North Carolina Division of 

Social Services in 2008 and is used by their child welfare workers to determine if the ICWA 

applies and if so how to proceed. Tulsa County of Oklahoma; however, does not have a form like 

this. Yet if the child is thought to be Indian, written notice is provided to the tribal nation or the 

Bureau of Indian Affairs (BIA) if the tribe is unknown. These efforts are then supposed to be 

placed in the court case file. Another example comes from Michigan who has a 106 page 

resource guide that was compiled in 2012 and includes the definitions for key terms in the ICWA 

like “active efforts” and “child custody proceedings” as defined by ICWA.
36

 North Dakota has 

created several forms to help guide their child welfare workers when trying to figure out if the 
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child is indeed American Indian and if so how to proceed. For example Appendix C shows a 

form used by the intake social worker to try to determine if the child is Indian as defined by the 

ICWA (is an enrolled member of a tribe or can be an enrolled member of the tribe—see § 1903 

Definitions in Appendix A). Tulsa County of Oklahoma does use a form when a child is 

removed to collect the genealogy of the child. Ideally this is done by a social worker when the 

child is being removed or right after removal and again at the Show Cause hearing. Oklahoma 

codified the ICWA into state law under Title 10 Okla. Stat. § 40.2 to Okla. Stat. § 40.9. OICWA 

begins with the purpose as outlined in Stat. § 40.1: 

The purpose of the Oklahoma Indian Child Welfare Act [FN1] is the clarification 

of state policies and procedures regarding the implementation by the State of 

Oklahoma of the federal Indian Child Welfare Act, P.L. 95-608. [FN2] It shall be 

the policy of the state to recognize that Indian tribes and nations have a valid 

governmental interest in Indian children regardless of whether or not said 

children are in the physical or legal custody of an Indian parent or Indian 

custodian at the time state proceedings are initiated. It shall be the policy of the 

state to cooperate fully with Indian tribes in Oklahoma in order to ensure that the 

intent and provisions of the federal Indian Child Welfare Act are enforced.
37

   

The second reason for the variance is the way in which the state views the tribe. As pointed out 

above by Judge William Thorne some states see the tribal courts and Indian child welfare 

proceedings as equal to their own and others do not. Some states work with the tribes and some 

do not. And as reported below, some states still use unethical practices when dealing with 

American Indian people. Furthermore Delilah Dotremon reported at the National Association of 

African American Studies in January of 2013 that:  
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States are in contradiction on how to proceed in cases when an Indian child is 

voluntarily given up for adoption by a non-Indian mother with custody, Alabama, 

Indiana, Kentucky, Louisiana, Missouri, Nevada, and Tennessee apply the ICWA 

only when a child is being removed from an Indian parent who has custody. South 

Carolina, Alaska, Arizona, Colorado, Idaho, Illinois, Kansas, Michigan, Montana, 

New Jersey, New York, North Dakota, Oregon, and Utah hold that the ICWA 

applies even when the child has never lived as part of an Indian family.
38

 

There was a confusion that existed that the ruling of Adoptive Couple v. Baby Girl et al. was 

hopefully going to fix. However Lewerenz and McCoy (2010) believe that more and more states 

are in consensus that the doctrine of the ICWA is outdated and that since 2000 another five states 

have rejected preferential treatment given to Indian parents in child custody cases simply based 

on race or ethnicity. Alabama, New York, North Dakota, Kansa, and Colorado have ruled that 

the ICWA is not applicable in cases where the custodial parent is non-Indian who has never lived 

in an Indian family unit with her child and decides to give the child up for adoption. They predict 

the demise of the ICWA altogether.
39

 This dissertation addresses protecting the ICWA as there is 

still a need for it and presents steps that could be taken to increase the effectiveness of the 

ICWA. 

 

According to the Child Welfare Information Gateway on September 30, 2011 there were 

approximately 400,540 children in foster care. That same year 252,320 children entered foster 

care and 245,260 left foster care (some went home (52%) and some were adopted (20%)). Of the 
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children in foster care in 2011, 41% were White, 27% were African American, 21% were 

Hispanic, and 10% were “other races or multiracial.” The term “other races or multiracial” 

includes American Indian, children of multiple races, and children with unknown ethnic 

identity.
40

 This statistic is an issue since it does not give an accurate picture of how many 

American Indian children are currently in foster care which may lead to an adoption if 

reunification fails. However, the U.S. Department of Health and Human Services under the 

Administration for Children and Families reported that 2% or 8,020 foster children were 

American Indian and 2% or 1,856 of those children were waiting to be adopted. Also another 2% 

were unknown and 5% were two or more races
41

 and this could possibly include American 

Indians since 2.3 million American Indians in the U.S. reported being Native American along 

with another race.
42

 According to the 2010 U.S. Census only 1.7% of the population U.S. was 

American Indian.
43

  

 

However, Sullivan and Walters reported on NPR (October 25, 2011) in a three part series titled 

“Native Foster Care: Lost Children, Shattered Families” that American Indian children are still 

removed at an alarmingly high rate:  

State [South Dakota] officials say they have to do what's in the best interest of the 

child, but the state does have a financial incentive to remove the children. The 

state receives thousands of dollars from the federal government for every child it 
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takes from a family, and in some cases the state gets even more money if the child 

is Native American. The result is that South Dakota is now removing children at a 

rate higher than the vast majority of other states in the country. Native American 

families feel the brunt of this. Their children make up less than 15 percent of the 

child population, yet they make up more than half of the children in foster care. 

Since the passage of the ICWA some things have improved, but there is still a long way to go. 

For example, in Minnesota in 1982 “Indian children under the age of twenty-one, Minnesota 

ranked first nationally in out-of-home placement although the state ranked eleventh nationally in 

the size of its population of Indian children.”
44

 345 per 10,000 Indian children were in a foster 

care placement while 177 were African American, 37 were European American, and 32 were 

Latino. In response to the continued issues in 1985 the Minnesota Indian Child Welfare Act was 

passed along with the 1983 Minnesota Heritage Child Protection Act which states that adoption 

preference must consider the ethnic background of the child. “The 1985 Act is a substantial first 

step toward addressing the shortcomings of the federal ICWA and will be an important tool for 

protecting the integrity of Indian cultural identity.”
45

 Minnesota acknowledged that the ICWA 

needed to be stronger.     

 

According to Johnson (1992), “twenty to thirty percent of Indian children are still being placed 

outside of their natural tribal environments, primarily in non-Indian foster care and out-of-culture 

adoptions.”
46

 Those children experience a higher suicide rate of 70 per 100,000.
47

 [I]dentity 

                                                 
44

 Carver, Kathryn A. The 1985 Minnesota Indian Family Preservation Act: Claiming a Cultural Identity, Law & 

Inequality. 4:327 (1986), 329.  
45

 Ibid., 354. 
46

 Johnson, Troy R., and University of California, Los Angeles. American Indian Studies Center. "The Indian Child 

Welfare Act: Unto the Seventh Generation: Conference Held at UCLA Faculty Center, January 15-17, 1992 p. 1. 



42 

 

conflict or ambiguity has perhaps its most profound impact as American Indian children enters 

adolescence, a developmental stage that in almost all children are characterized by varying 

degrees of psychological turmoil, and that the negative life stressors which have been found to 

place all youth at risk for suicide-loss of a family member by death or separation, long-term 

poverty, parental unemployment, and underachievement in school-are far more prevalent in the 

lives of American Indian youth than those in the larger society.”
48

 This identity conflict is a part 

of the reason that the ICWA was first put into place, the act of growing up away from your 

culture can create problems as you grow older. Some elders have talked about being placed in 

boarding schools and when they returned home they did not fit in on the reservation, but they 

also could not pass in the larger society creating this struggle to reclaim their identity.
49

    

 

There is a basic tension in child welfare, wherever and with whomever it is practiced, and it 

involves finding and maintaining that often elusive balance between protecting children and 

preserving families.
50

 According to Kimmel and Aronson there is no social problem (alcoholism, 

domestic violence, mental illness, suicide, drug use, etc.) that does not significantly impact 

Native Americans which accounts for some of the reasons as to why American Indian children 

end up in adoption circles and legal circles and either way being taken out of their homes.
51
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The first U.S. Supreme Court case that used to the ICWA for a defense was a case out of 

Mississippi in 1989. This case upheld the ICWA and the right of the tribe to have control over 

the placement of twins who were delivered off the reservation in an attempt to circumvent the 

ICWA for a private adoption to non-Indian parents. In that case, Justice Brennan issued an 

opinion in Mississippi Band of Choctaw Indians v. Holyfield that “Congress when it enacts a 

statute is not making the application of the federal act dependent on state law… [because] the 

presumption against the application of state law is the danger that the federal program would be 

impaired if state law were to control [it].”
52

 This is very important dicta as the most recent ruling 

on Baby Veronica used state law and state definitions of a parent to answer the question of who 

had jurisdiction over this baby girl. Another important argument laid out in this case is that 

“[t]ribal jurisdiction under § 1911(a) was not meant to be defeated by the actions of individual 

members of the tribe [the Choctaw mother who left the reservation to give birth to try to get 

around the ICWA], for Congress was concerned not solely about the interests of Indian children 

and families, but also about the impact on the tribes themselves of the large numbers of Indian 

children adopted by non-Indians. See 25 U. S. C. §§ 1901(3) ("[T]here is no resource that is 

more vital to the continued existence and integrity of Indian tribes than their children")”.
53

 This 

very important concept was not taken up by the U.S. Supreme Court when deciding the fate of 

Baby Veronica. “As the 1977 Final Report of the congressionally established American Indian 

Policy Review Commission stated, in summarizing these two concerns, "[r]emoval of Indian 

children from their cultural setting seriously impacts a long-term tribal survival and has 

damaging social and psychological impact on many individual Indian children (Senate Report, at 
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52).”
54

 Mississippi Band of Choctaw Indians v. Holyfield was decided three years after the 

adoption of the twins and while the Justices did raise concern about uprooting the children at that 

time, they acknowledged that the decision rested with the Choctaw Nation and if the law had 

been followed correctly in the first place and had the biological parents and adoptive parents not 

tried to circumvent the law this situation would not have existed where the twins might be ripped 

away from the only family they knew.  

 

The ICWA compliance procedure was an issue in 1989 with Holyfield and still was a concern in 

1992 at an ICWA conference in California. Richard Brazil told of a case in Northern California 

where the police officer marked “I” under ethnicity for the juvenile taken into custody and then 

placed in child custody proceedings. At the point of terminating parental rights, a lawyer spoke 

up to say that the ICWA was not followed. Since it was clear from the police report the whole 

proceedings started over and another 18 months of reunification began. Mr. Brazil goes on to use 

Holyfield as a case study since, at that time; it was the only case on the ICWA heard by the U.S. 

Supreme Court. He notes that the ICWA is a very general law with some very vague terms which 

was still the issue when the Baby Veronica case is heard. The holding for Holyfield is very 

narrow in that it only deals with domicile, but it also implied that parents “aren’t free to avoid 

ICWA simply because they don’t want their children raised Indian…[because] [t]hey want to 

preserve the tribe. And if you allow all the members to simply do as they please, there will be no 

preservation of the tribe.”
55

 In other words the rights of the individuals may have to be reduced 

in order to protect the larger entity of the tribe. Another principle is that “states are not free to 

apply their own state law standards to ICWA situations, unless state law will give more 
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protection to Indians then the ICWA does.”
56

 This is something to keep in mind when reviewing 

the ruling in the Baby Veronica case and the use of South Carolina’s definition on being a parent. 

In Holyfield, the ICWA was ignored upfront and as a result after years of living with the adoptive 

couple the U.S. Supreme Court ruled that the twins were to be placed under the jurisdiction of 

the Choctaw Nation and for the tribe to decide the permanent placement of the children. “So the 

Supreme Court is telling us in their decision, that this is serious business, we mean it, follow the 

law or there will be very serious consequences for these adoptive families and the children.”
57

  

 

However, in the Louisiana Appellate Courts it was ruled that an illegitimate child of an Indian 

father and white mother was not Indian as defined by the ICWA.
58

 Yet, in California (The 

Adoption of Lindsey C) it was decided that even after a divorce the ICWA applied in adoption 

proceedings involving a step-parent.
59

 These are just two examples of how states have ruled 

differently in regard to ICWA situations because of how broad the ICWA actually is. 

Unfortunately, a federal act is supposed to provide some uniformity for states when dealing with 

American Indians, but so far this has not been the case. And as you will see, the U.S. Supreme 

Court has not even been uniform since Holyfield and Baby Veronica and Holyfield are two very 

different rulings. Flanagan (1992) summarized this sentiment when he stated:  

Let’s take a look at where things are going, on the legal side of it, because this 

was a law [ICWA] passed by a liberal Congress and a middle of the road Supreme 

Court [Holyfield]. And now, we are living in an extremely, I don’t know if you’ve 

noticed, conservative America. The composition of the Supreme Court has 
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changed almost completely since this last ICWA case in California, but it may be 

a long time before there’s any uniformity in America on this law.”
60

  

Was Mr. Flanagan right? Well according to the table below both Rehnquist and Roberts were 

conservative and states’ rights individuals. In 1989, three justices were liberal and two were 

swing. While three were conservative. Now in 2013, four are liberal, one swing, and three are 

conservative. So really the composition of the U.S. Supreme Court during these two cases was 

pretty similar. However, in 1989 two justices were moderate conservative and the two swing 

votes allowed for the Holyfield case to be decided the way it was. Additionally, nothing happens 

in a vacuum so the overall political environment is also important to consider and the 1980s were 

a time for American Indian self-governance and self-determination which was supported by the 

federal government.  

 

 

 

Table 1: A Look at the U.S. Supreme Court—Then & Now 

1989 2013 

William Rehnquist Conservative/State’s 

rights 

John G. Roberts Conservative/State’s 

rights 

William J Brennan Jr Liberal Antonin Scalia Conservative 

Byron White Swing Anthony Kennedy Swing/Libertarian 

Thurgood Marshall Democratic Liberal Clarence Thomas Conservative 
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Harry Blackmun Republican Liberal  Ruth Ginsburg Liberal 

John P Stevens Moderate 

Conservative 

Stephen Breyer Liberal 

Sandra Day 

O’Connor 

Moderate 

Conservative 

Samuel Alito Conservative 

Antonin Scalia Conservative Sonia Sotomayor Liberal 

Anthony Kennedy Swing Elena Kagan Liberal 

 

It appears that the court in 1989 did have five moderate to conservative justices, three liberal 

justices, and two swing votes that would go back and forth along political lines depending on the 

actual topic at hand. On the other hand, the 2013 U.S. Supreme Court had four liberal justices, 

four conservative justices, and one swing vote that leans towards the liberal side. With a 

conservative court during Holyfield the ICWA was completely upheld no matter how 

emotionally hard it was to rule against the adoptive couple who had been raising the twins since 

birth because they followed the ICWA. With a split court during Adoptive Couple v Baby Girl 

the ICWA question was almost circumvented and only answered in regard to an unwed absentee 

biological father. However, there is the issue of the political climate and socially constructing an 

ideology that says American society has changed and the discrimination, racism, and inequalities 

that once existed for American Indians is no longer true. The “this isn’t about race” mantra 

coupled with the idea that showing “favoritism” to one ethnicity is just reverse discrimination 

and no longer allowed due to the equality statutes of the laws has created an interesting space 

where American Indian people and Nations can either benefit or suffer. There is no other 

race/ethnicity in the United States that allows for special laws when it comes to who can adopt 
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children based on the color of the parent(s) adopting. In fact, interracial adoptions have been 

going on for a while in this country and most European Americans who adopt African 

Americans, Asian Americans, and Latin American children are praised for crossing the color line 

and choosing to help “needy” children even though they are a different color from themselves. 

Look at Hollywood and see how many actresses are adopting from Africa and other so-called 

third world countries (Angelina Jolie and Sandra Bullock to name a couple). The media 

continues to emphasize this and has framed this as almost an ethical responsibility to take on 

these children from around the world.  

 

With that said, the United States and other countries do get to make decisions about who can and 

cannot adopt their children. For example many countries do not allow parents who are the same 

gender to adopt from their country. There are also requirements such as health and age, like 

tobacco smokers may not be allowed to adopt. Religion may also be a factor when allowing a 

couple to adopt. So each country and tribal nation has a right to decide on the rules for adoption.  

 

This means that the proper frame and the way in which the Baby Veronica case should have been 

decided was whether this was an issue about race or an issue about sovereignty. And as it was 

clear from the U.S. Supreme Court’s decision it was about race to some extent and the fact that 

this child was “barely” Native American based on the blood quantum concept. This emphasis 

frame used by some of the justices could possibly justify ruling against the biological father who 

was “only one drop Cherokee.” This idea of blood quantum created a rhetoric that followed the 

ruling and led people and the media to question why the ICWA should apply in a case where the 

biological father was only a small percentage of Cherokee.  
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Consider, is it possible for someone to be 100% American Indian with no connection to their 

culture and is it possible for someone to be .01% American Indian who is completely 

“traditional” and knows the language and ways of their tribe? Of course it is possible. Blood 

does not correlate with culture for various reasons. Maybe the 100% American Indian was 

adopted by non-Indian parents who never even told the child that he or she was American Indian. 

While the .01% American Indian was adopted by a full-blood Cherokee relative living in 

Tahlequah, Oklahoma who only speak Tsalagi and leads cultural dances and games.  

 

The U.S. Supreme Court in 2013 did not spend a lot of time focused on the rights of the tribe 

only the fact that the biological father did not do enough in the beginning to be a part of this 

child’s life. However, the 1989 U.S. Supreme Court fully backed the sovereignty of the 

Mississippi Band of Choctaws and followed the intent of the Indian Child Welfare Act, which 

was to recognize the importance of the children to the tribe not just that Indian parent. The rest of 

this chapter focuses on the guidelines laid out by the ICWA and give the back story to the case 

most commonly known simply as the Baby Veronica case.    

 

 

Guidelines for State Courts; Indian Child Custody Proceedings:
61

 

In addition to the ICWA, the Department of the Interior Bureau of Indian Affairs (BIA) in 1979 

also published guidelines for the state to follow when an Indian child is in state custody. The 

steps for the court to take are suggested as follow: (a) determine if the child is an Indian (b) 

determine the child’s tribe (c) determine placement and make sure it is ICWA compliant (d) 
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determine who has jurisdiction over the case (e) give proper notice to either the tribe or the BIA 

(f) follow the extended time limits as laid out by ICWA (g) remove the child if an emergency 

exists and (h) review for improper removal of the child. The BIA guidelines focus on the 

adoption process from section D to G. In section E.1 it states that in order to be “valid, consent to 

a voluntary termination of parental rights or adoption must be executed in writing and recorded 

before a judge or magistrate of a court of competent jurisdiction.” Further “consent may be 

withdrawn at any time by filing, in the court where the consent was executed and filed, an 

instrument executed by the parent or Indian custodian. When a parent or Indian custodian 

withdraws consent…the child shall as soon as is practicable be returned to that parent or Indian 

custodian.” This withdrawal may take place all the way up to the second before the moment that 

the final decree of voluntary adoption is filed with the court. The guidelines like the ICWA 

outline the placement preference for Indian children who are to be adopted to be (1) family, (2) 

child’s tribe, (3) any federally recognized Native American tribe. According to section F.3., if 

the child is not placed in this type of home there must be a good cause hearing or determination. 

And good cause can only exist if it is the request of the biological parents or child if old enough 

to decide, extraordinary physical or emotional needs of the child as stated by a qualified expert 

witness, or if there are no suitable homes that fall in the preference laid out above. Additionally, 

the burden to show good cause falls on the party requesting the deviation from the placement 

preference. 

G.1. outlines the ability to vacate an adoption. It states that “within two years after a final decree 

of adoption of any Indian child by a state court, or within any longer period of time permitted by 

the law of the state, a parent who executed a consent to termination of parental rights or adoption 

of that child may petition the court in which the final adoption decree was entered to vacate the 
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decree and revoke the consent on the grounds that such consent was obtained by fraud or 

duress.” If this is found to be the case by the court, the child is to be returned to the parent. It is 

for this reason, and the health of the child, that the process of the ICWA be followed to the law. 

Since in the Baby Veronica case there is a final adoption decree in South Carolina, Dusten 

Brown or the biological mother still has time to petition the court to vacate the adoption under 

the argument of fraud and/or duress. However, from the last comment made by Mr. Brown this is 

highly unlikely because he recognizes the trauma that moving the little girl yet a third time 

would do to her. The mother has always wanted the child placed with the Capobiancos.   

 

 

Oklahoma Indian Child Welfare Act (OICWA): 

As mentioned earlier, the Indian Child Welfare Act has been codified in Oklahoma state law 

under Title 10A and serves to give guidance to the different juvenile judges. The Oklahoma 

Indian Child Welfare Act (OICWA) states that “it shall be the policy of the state to recognize 

that Indian tribes and nations have a valid governmental interest in Indian children regardless of 

whether or not said children are in the physical or legal custody of an Indian parent or Indian 

custodian at the time state proceedings are initiated.” Further, “[i]t shall be the policy of the state 

to cooperate fully with Indian tribes in Oklahoma in order to ensure that the intent and provisions 

of the federal Indian Child Welfare Act are enforced.
62

 Under this statute the Cherokee Nation 

would have had an interest in the adoption proceeding of Baby Veronica even though the child 

never resided with the biological father, Dusten Brown, or any Indian parent. In other words, 

Oklahoma (in statute) recognizes the special interest (which must be considered in the best 

interest of the child per federal and state law) between the tribe and the child.  
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The OICWA defines Indian, Indian child, Indian custodian, and Indian tribe but it does not 

define what constitutes a parent. 10 § 40.3 outlines who can determine who is an Indian child 

stating that if the tribe is unknown but there is reason to believe the child is Indian that the 

Bureau of Indian Affairs (BIA) needs to be notified (this was not done in the Baby Veronica 

case, only the Cherokee Nation was and with incorrect information). “[T]he court shall ensure 

that the district attorney or other person initiating the proceeding shall send notice to the parents 

or to the Indian custodians, if any, and to the tribe that is or may be the tribe of the Indian child, 

and to the appropriate Bureau of Indian Affairs area office.”
63

 This statute clearly states that 

notice will be sent to the tribe and the BIA. As for placement preferences the OICWA states that 

preferences laid out “in 25 U.S.C. Section 1915 shall apply to all preadjudicatory placements, as 

well as preadoptive, adoptive and foster care placements.”
64

 The Cherokee Nation’s position is 

that “in order to prevent a violation of ICWA, a good cause determination must be made prior to 

placing a child in a non-compliant home.”
65

 The Nation has spent a lot of resources defining 

what the ICWA should be and facilitating the means in which to have control over cases 

involving Cherokee children. Even in 2003, the Nation was defining how they interrupted the 

ICWA to apply to adoptive cases as well as foster care proceedings:  

The intent of the 1978 Act [ICWA] is to give the tribe control over the disposition 

of their children. The law clearly states that federal Indian Child Welfare Act 

pertains to “Indian child custody proceedings” and the definitions under the act 

refer to “adoption proceedings” as one of the proceedings included. The purpose 
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of a voluntary relinquishment is to promulgate an adoption proceeding. The act is 

very specific about “notice” requirements in adoption proceedings.
66

  

 

 

Context: 

For a better understanding of this case study, Adoptive Couple v. Baby Girl (2013), it is 

important to comprehend the Indian Child Welfare Act (ICWA). The ICWA of 1978 was created 

to allow Indian Nations to be involved (in state courts) or take responsibility for (if in tribal 

courts or was to be transferred there) for the wellbeing of Indian children and to prevent children 

from being removed from their families. The goal was to prevent Indian children from being 

permanently placed in non-Indian homes by private adoption agencies and state social workers. 

Also a large part of the ICWA is a notification procedure that says the state court must notify the 

tribe by certified registered mail. If the tribe is unknown, but it is suspected or suggested that the 

child may be Indian, this notice goes to the Bureau of Indian Affairs (BIA). The ICWA also 

requires that tribes can have access to all the documents and reports filed with the court and 

maintained by the Department of Human Services (DHS). The act states that active efforts must 

be made to prevent or reunify the breakup of an Indian family. Testimony of a qualified expert 

witness it also required before a parent’s rights can be adjudicated and terminated. Adoption 

regulations are also set out by the ICWA. This includes a ten day waiting period before a Native 

American parent can give consent to a voluntary adoption. If the adoption fails the birth parents 

must be evaluated as the first placement replacement option. This is just a very broad overview 

of the Act, but a full copy of the ICWA is located in Appendix A.    
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The act went into effect because it was estimated that 25 to 35 percent of all Indian children were 

being removed from their families and placed with non-Indians prior to the enactment of the act 

in 1978. Some states had Indian children in foster homes at 16 times the rate of non-Indian 

children. Some religious groups were involved in the displacement of Indian children. By the 

1970s about 5000 Indian children were living in Mormon homes for “educational” purposes.
67

 

This approach to educate and remove Indian children from their land and family was not a new 

program taking place in the 1960s and 1970s, but instead had been one tactic for the larger 

mission of “civilizing” Indian people since almost the beginning of European contact.  

 

The Cherokee children were being sent to distant religious schools by the 1700s and the various 

missionaries were present among Cherokee people since the 1500s many of them wanting to 

educate Cherokee children. This systematic removal of children morphed over the years, but the 

deep seated racism behind it remained. The idea that Indian children would be better off in non-

Indian homes or just social workers who could not look at an Indian family without their own 

Eurocentric lens led to the removal of many Indian children.   

 

In 1978, Louis La Rose, Winnebago, testified in front of the Committee for Interior and Insular 

Affair that he “think[s] the cruelest trick that the white man has ever done to Indian children is to 

take them into adoption court, erase all of their records and send them off to some nebulous 

family ... residing in a white community and he goes back to the reservation and he has 

absolutely no idea who his relatives are, and they effectively make him a non-person and I think 
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... they destroy him.”
68

 It was these issues that the United States’ Congress took into 

consideration when developing the ICWA in the 1970s. So what about today? Are the issues of 

the past corrected?  

 

According to the 2000 U.S. Census there were 5.2 million American Indians or 0.7 percent of all 

people in the United States. Oklahoma has one of the highest concentrations of American Indian 

people in the United States and roughly 300 thousand or roughly 17 percent of all American 

Indians are enrolled Cherokee. However, as reported by the U.S. Department of Health and 

Human Services, Administration for Children and Families, Administration on Children, Youth, 

and Family and the Children Bureau (The AFCARS Report) 2.0 percent of all foster children 

were American Indian as of September 30, 2011. With so many American Indian children in 

foster care it is worth noting that the Child Welfare Information Gateway
69

 Foster Care Statistics 

2011 report did not even list “American Indian” as one of their race or ethnicity category.
70

  

 

It is difficult to piece together an accurate picture of the current situation when the reports do not 

even list American Indians as a category. Yet with the surge of American Indian publications it 

is becoming easier to get more news about Indian Country. National Public Radio (NPR) wrote 

in 2011 that nearly 700 American Indian children in South Dakota are being removed every 

year.
71
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Since the passage of the ICWA, American Indian children are still removed from their families at 

three times the rate of the general population.
72

 So has the ICWA completed doing its job of 

preventing the breakup of Indian families and keeping our children in the culture? With the 

National Vital Statistics Report revealing that 31,812 Indian children were born to unmarried 

parents in 2009 (the same year that Veronica was born) and over 40% of Indian children were 

biracial, thus roughly 10,000 Indian children are born to unmarried and mixed-race parents every 

year Adoptive Couple v. Baby Girl will affect thousands of Indian children.
73

 A brief review of 

relevant literature is examined to place this case study into context. This is then followed by the 

two theories this author used to analyze the data collected. 
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CHAPTER 2 

 

LITERATURE REVIEW: WHAT WE ALREADY KNOW & WHAT WE DON’T 

 

 

European Contact-1924: 

The historical background for this research is two-fold. First, there is the formation of Federal 

Indian Law and Policy and the second is the history of American Indians in the United States 

with a focus on children and families. The three most valuable books on the formation and 

application of Federal Indian Law and Policy are American Indian law in a nutshell,
74

 Cohen’s 

handbook of federal Indian law,
75

 and Cases and materials on federal Indian law.
76

 It is also 

worth exploring the works of Francis Paul Prucha for some important treaties made between 

Indian nations and the United States government.
77

 These four sources provide a foundation for 

what treaties, laws, acts, and executive orders make up Federal Indian Law and Policy. Further, 

they elaborate on the different shifts that have occurred in Federal Indian Law and Policy 

philosophy ranging from pro-Indian genocide to pro-Indian sovereignty and many spaces in 

between.  

 

Briefly it is important to remember that when Europeans starting coming to the Americas that 

they dealt with Indian nations in a variety of ways. But overall the majority of the British were 

not interested in staying in the Americas, so their policy allowed them to find ways to get the 

riches of the land, such as trapping and trading, but they were not very interested in how the 
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different tribal nations organized themselves politically. In other words, they did not attempt to 

change the way that Native people governed themselves. Instead the British made treaties which 

recognized tribes as Indian Nations with the capacity to govern themselves due to the inherent 

sovereignty of the Indian people that predated contact with Europeans.  

 

However, when the United States started to form this way of thinking started to shift to wanting 

to take Indian lands and push Indian people further west. During this time the individual states 

and the newly formed federal government were both making deals/treaties with the Indian 

Nations. In addition to this type of piecemeal law and policy that was being created, religious 

groups of all kinds flooded in the “save the Indians.” This movement led to the idea of educating 

Native people because they were seen as uncivilized and un-Christian.
78

  

 

The different Indian Nations received these ideas in a variety of different ways. Some sent their 

children off to missionary schools in hopes of having some western educated people who could 

deal more effectively with the states and U.S. governments.
79

 Other Indian Nations saw this as a 

destruction of their culture and did not participate or at least tried not to. But mostly both ways of 

thinking could be found among any given Indian Nation especially as time went on.  

 

Once the United States government was fully established the U.S. Supreme Court started to hear 

cases that impacted Indian Nations. The first case being Johnson v. McIntosh (21 U.S. (8 Wheat.) 
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543 (1823)) which took up the issue of land and who owned it. Chief Justice John Marshall 

stated that through the Discovery Doctrine that Europeans held the radical title to the lands 

which was transferred to the United States after gaining independence and Indians held an 

occupancy title which could only be sold to the federal government, not individual people and 

not states.  

 

Cherokee Nation v. Georgia (30 U.S. (5 Peters) 1 (1831)) answered the question of jurisdiction. 

It found that the Cherokee Nation was a dependent nation with the relationship of a ward to its 

guardian, the guardian being the U.S. government. Because of this relationship the case was 

actually not heard because an Indian Nation did not have the ability to bring a case to the U.S. 

Supreme Court because they were not a foreign government. However, the issues raised in this 

case was eventually heard under Worcester v. Georgia (31 U.S. (6 Peters) 515 (1832)) when the 

U.S. Supreme Court ruled that Georgia did not have jurisdiction on Indian land, thus had to 

release Samuel Worcester, a missionary, who was arrested on Cherokee land. This gives the 

basic premise of Federal Indian Law and Policy which is the special relationship between the 

Indian Nations and the U.S. government. In these cases inherent sovereignty is acknowledged 

and the idea that tribes are more than just an ethnic group, but also a pre-established (before the 

U.S. Constitution) government which is the bedrock of Federal Indian Law and Policy. 

 

However, as times changed and the interest of the U.S. government changed so too did the 

acknowledgement of this inherent sovereignty. The concept of plenary power, for example, came 

out of United States v. Kagama (118 U.S. 375 (1886)) and stated that The Major Crimes Act
80

 

                                                 
80

 Was passed in 1885 and placed seven major crimes under federal jurisdiction if these crimes were committed 

between two American Indian people on American Indian lands.  



60 

 

was constitutional and upheld that since treaty making had stopped that Congress could deal with 

tribes through Acts since Congress has absolute control (plenary power) over Indian Nations 

because they were domestic dependent nations (Chief Justice John Marshall’s words from the 

previous cases). This was clearly a swing away from pro-Indian sovereignty.  

 

Just a few years later the Dawes Act of 1887 served to further tear tribes apart and created a great 

loss of Indian land. Yet another shift was approaching and was tied to the involvement of 

American Indians in World War I and II which will be covered in the next section of this 

literature review; however, how did children and families fare during these times? 

 

Well to back all the way up to the first European contact, we have the outbreak of several 

different diseases, but the most notable being smallpox.
81

 This disease was carried into American 

Indian tribes from European traders and due to the lack of immunity to this type of disease it 

devastated tribes and even wiped out whole Indian villages. Smallpox affected elderly and 

children the most. But also during this time was warfare which claimed the lives of many 

American Indian warriors. This rapid amount of loss impacted the number of children being born 

and severely reduced the overall American Indian population. Further, it disrupted the family 

structure. Grandparents who died to smallpox were not able to look after their grandchildren and 

the lack of children being born or dying from new diseases prevented the growth of the tribal 

community.  
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In addition to the new diseases, the Indian boarding schools (19
th

 to 20
th

 century)
82

 were 

changing the family dynamics as well. Some boarding schools were far away, thus children were 

being taken from their family, home, and lands. All schools whether on Indian land or not, were 

designed to eradicate Indian culture and replace it with European values/culture. Some of the 

children faced severe abuse which was often times carried over into the next generation.  

 

The transition back onto Indian lands (if the child ended up going home) was a difficult one and 

sometimes left the person feeling isolated and this sometimes resulted in drinking alcohol to 

numb some of that pain. Further, when the children returned home, they lacked the survival skills 

needed and were unfamiliar with their own traditions. With this reoccurring over several 

generations, it is easy to see how issues like physical and emotional abuse, loss of culture, 

assimilation, and substance abuse became part of American Indian culture. Not to say that all 

American Indians have these issues or that there were no good experiences in Indian boarding 

schools,
83

 but it is important to highlight some of the ways in which these schools lead to 

historical generational trauma that still has an impact on American Indians today.
84
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1924-Current: 

 

Next there is the current context of the contemporary situation for Federal Indian Law and Policy 

in general. Second is the current state of American Indians in the United States with a focus on 

children and families. In addition there is an added layer because American Indian people now 

hold their own agendas and have some resources to push those agendas. This reality allowed for 

the Baby Veronica case to get worldwide recognition and tribal newspapers that could carry the 

point of view of American Indians (governments as well as individuals). However, the harsh 

reality illustrated that no matter the resources of a tribe, the current U.S. political era and views 

towards American Indians in general can still trump.  

In 1924, shortly after World War I, American Indians were finally given American citizenship 

(for better or for worse) and in 1934 there was the Indian Reorganization Act that allowed tribes 

to reform their governments in the image of the United States. This was a period of semi-Indian 

sovereignty. It was an era of rebuilding especially after so much destruction with the Trail of 

Tears (or removal in general), the Civil War, and the Allotment Act.
85

  

However, after being in a stage of reestablishment and growth and seeing much progress the 

tides changed yet again. In 1953 Public Law 280 was enacted which gave some states 

jurisdiction over Indian Nations. The termination of Indian tribes began officially in 1953 and 

ended in 1968. This was a time period of getting out of the Indian business by the U.S. federal 

government by giving states the power to deal with Native Nations (which all case law up to this 

point had been against). It was also a time where the minerals and resources were coveted by 
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European Americans, but the only way to get to these commodities on Indian lands was either 

through new case law that went against previous rulings and treaties or terminating the tribe 

altogether.  

Hand-in-hand with the termination policy was the relocation policy which moved American 

Indian families off their tribal land into urban areas with the promise of a better job and future. It 

is estimated that 750,000 American Indians left for the major cities between 1950 and 1980.
86

 

Randy Edmonds grew up in Anadarko, Oklahoma, and is Caddo and Kiowa but went to Los 

Angeles with his wife and infant child. The Bureau of Indian Affairs (BIA) recruited him to go:  

"I was kind of hanging around the corners and, you know, drinking with the boys. 

And my aunt, my Kiowa aunt, she said she wasn't too pleased with that. And her 

husband was the BIA Relocation Project Officer, so he put out an APB on me. 

And when I got there he scolded me, of course, and said, you know, 'You're better 

than this. You shouldn't be hanging around with all those winos you know. You 

need to go somewhere and change your lifestyle.' He said, 'I have these seven 

cities that you have a choice to go to.' "
87

 

 

The Relocation Program had a large impact on American Indian families. Usually these children 

were no longer growing up with their extended family members or with their tribal traditions 

since they had limited access to the knowledge holders and any traditions born out of the land 

were not possible while living in the city. The use of American Indian languages decreased 

which also held a lot of the traditions and teachings. The introduction of more mainstream 

culture was inevitable.  
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This forced assimilation created more historical trauma, but there were a lot of positive things to 

come out of this time period too like new friendships that crossed cultural lines that may not 

have happened otherwise and access to better jobs and schools. However, jobs that were 

promised by the BIA agents were not always there upon arrival which did lead to poverty (which 

was what was trying to be escaped on the reservations and tribal lands) except now it was in an 

urban setting without the support of the family and the tribe. Again there becomes the use of 

alcohol especially now that it is easier to get when off reservations and for some this also lead to 

neglect and abuse of the children.
88

 Yet with the odds stacked against American Indians, so to 

speak, the resiliency and perseverance of a people is truly remarkable.
89

 Plus the tides were about 

to change yet again.     

 

The late 1960s until now (or maybe recently depending on how one views the U.S. Supreme 

Court ruling in Adoptive Couple v. Baby Girl) has been a period of rebuilding, healing, and pro-

Indian sovereignty with landmark cases like Morton v. Mancari (417 U.S. 535 (1974)),
90

 

California v. Cabazon Band of Mission Indians (480 U.S. 202 (1987)),
91

 and Mississippi Band of 
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Choctaw Indians v. Holyfield (490 U.S. 30 (1989)).
92

 These three cases and several more 

showcased the inherent sovereignty of American Indian people and their ability to govern 

themselves and make large economic decisions for themselves. Further, and most relevant to this 

research, it upheld the fact that children are the foundation of a community and are required for 

its survival and because of this the tribes need to have the power to intervene when American 

Indian children are being adopted. The decision in this last case came out of the Indian Child 

Welfare Act (ICWA) of 1978 (Public Law 95-608, 92 Stat. 3069, 25 U.S.C. §§ 1901-1963) and 

will be discussed in detail in further chapters (and for the full act see Appendix A). 

 

Mississippi Band of Choctaw Indians v. Holyfield (490 U.S. 30 (1989)) came before the U.S. 

Supreme Court after an appeal was filed in the Supreme Court of Mississippi. Justice Brennan 

stated, “This appeal requires us to construe the provisions of the Indian Child Welfare Act that 

establish exclusive tribal jurisdiction over child custody proceedings involving Indian children 

domiciled on the tribe’s reservation.”
93

 In the answer part of the opinion Justice Brennan goes on 

to state why the ICWA was needed:  

“[ICWA] was the product of rising concern in the mid-1970's over the 

consequences to Indian children, Indian families, and Indian tribes of abusive 

child welfare practices that resulted in the separation of large numbers of Indian 

children from their families and tribes through adoption or foster care placement, 

usually in non-Indian homes. Senate oversight hearings in 1974 yielded numerous 

examples, statistical data, and expert testimony documenting what one witness 
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called ‘[t]he wholesale removal of Indian children from their homes, . . . the most 

tragic aspect of Indian life today.’”
94

   

Since the time of boarding schools Indian children were being placed in non-Indian homes in an 

attempt to instill Christian values and to assimilate them. By the 1970s the new reason to place 

Indian children in non-Indian homes was in an attempt to save them from the undesirable 

conditions of their tribes, reservations, and families. This sentiment is most famously outlined in 

an 1892 convention where Captain Richard H. Pratt declared: 

“A great general has said that the only good Indian is a dead one, and that high 

sanction of his destruction has been an enormous factor in promoting Indian 

massacres. In a sense, I agree with the sentiment, but only in this: that all the 

Indian there is in the race should be dead. Kill the Indian in him, and save the 

man.”
95

 

To “kill the Indian and save the man” required a forced removal from everything tribal and a 

new education that taught individualism, capitalism, and Christianity. Clearly, this was cultural 

genocide and this way of thinking was still taking place in the 1970s and the reason why the 

ICWA came into fruition. A study conducted by the Association on American Indian Affairs in 

1969 and 1974 showed that 25 to 35% of all Indian children had been separated from their 

families and placed in adoptive families, foster care, or institutions. The study illustrated the 

crisis in Minnesota where one in eight American Indian children under the age of 18 was in an 

adoptive home, and during the year 1971-1972 nearly one in every four infants under one year of 

age was placed for adoption. The adoption rate of American Indian children was eight times that 
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of non-American Indian children. Approximately 90% of the American Indian placements were 

in non-Indian homes.
96

 

 

With this situation as the backdrop, a young American Indian couple pregnant with twins living 

on Choctaw land left in order to give birth and allow a non-Indian couple to adopt. The tribe 

attempted to intervene citing the ICWA as jurisdiction to do so: 

“At the heart of the ICWA are its provisions concerning jurisdiction over Indian 

child custody proceedings. Section 1911 lays out a dual jurisdictional scheme. 

Section 1911(a) establishes exclusive jurisdiction in the tribal courts for 

proceedings concerning an Indian child "who resides or is domiciled within the 

reservation of such tribe," as well as for wards of tribal courts regardless of 

domicile. Section 1911(b), on the other hand, creates concurrent but 

presumptively tribal jurisdiction in the case of children not domiciled on the 

reservation: on petition of either parent or the tribe, state-court proceedings for 

foster care placement or termination of parental rights are to be transferred to the 

tribal court, except in cases of "good cause," objection by either parent, or 

declination of jurisdiction by the tribal court.”
97

    

The adoption of the twins was finalized in 1986 in a Mississippi court in Harrison County in 

which the Choctaw Nation filed a motion to vacate the adoption since they had tribal jurisdiction 

as laid out by the ICWA. The lower court overruled this motion stating that the parents went to 

great efforts to have the child off the reservation so the adoption could happen and second the 

babies themselves never lived on the reservation. The Supreme Court of Mississippi affirmed 

this ruling in 1987 and was brought before the U.S. Supreme Court who reversed the decision 

stating that the ICWA did apply as these were Indian children as defined by the Act and that their 
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residence was on the reservation since the parents had only left tribal lands to give birth but were 

still members of the Choctaw tribe. The reading of Mississippi Band of Choctaw Indians v. 

Holyfield will be discussed further in Chapter IV when discussing the reading of Baby Girl v. 

Adoptive Couple and past case law that contradicts the holding by the current U.S. Supreme 

Court Justices.  

 

The Indian Child Welfare Act and Mississippi Band of Choctaw Indians v. Holyfield come out of 

a time when American Indian children were being removed from their homes and placed with 

non-Indian families at alarmingly high rates, so has this changed? Are things better now, making 

the ICWA unwarranted? Lisette Austin reported that American Indian families are still facing 

great odds and that the cycle of historical trauma continues. “According to national statistics, the 

general well-being of American Indian children trails significantly behind children from other 

ethnic groups. Recent research shows that while the US child mortality rate for children ages 1-

14 has gone down by 9% since 2000, it has increased by 15% among Indian children. National 

data shows that Indian youth face higher rates of poverty, teenage suicide (2-2.5 times greater 

than Caucasian teens) and substance abuse….Native children experience a rate of child abuse 

and neglect of 16.5 per 1,000 compared to 10.8 for Caucasian children….In addition, studies 

show that Native children receive fewer supportive services to promote stability, safety, and 

general well-being.”
98

 Furthermore, children of color:  

“[A]re more likely to have risk factors, such as unemployment, teen parenthood, 

poverty, substance abuse, incarceration, domestic violence, and mental illness that 

result in high levels of child maltreatment. In a qualitative study, Clark et al. 

(2008) identified other contributing factors leading to disproportionality, such as 
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societal factors outside the child welfare system including institutional racism, as 

indicated in the society and in the media as well as differential history of 

discrimination in the United States, as experienced by people of color.”
99

  

 

So the disadvantaged social conditions still exist, but what about placing Indian children in foster 

homes, especially non-Indian ones, has that improved since the ICWA? According to the 

National Indian Children Welfare Association (NICWA) “American Indian children are 

represented at nearly two times the level expected. Although Native children make up roughly 

1% of the national child population, they are 2% of the children who entered foster care in 2005 

and 2% of children in foster care waiting to be adopted.
100

 In 2014, Chase Iron Eyes, a staff 

attorney with the Lakota People's Law Project found that “[i]n South Dakota, almost 9 out of 10 

Native American children are placed in non-Indian homes or group homes.”
101

 A similar issue 

exists in New Mexico where one county (Bernalillo) had sixty-five American Indian children in 

state custody but only five American Indian foster homes in 2013.
102

 Of course, one major factor 

is not having enough American Indian foster homes to accommodate for the high number of 

Indian children in the system. Subsequently, as of 2014 many of the same issues still exist that 

prompted Congress to pass the ICWA back in 1978. 

 

During the struggles of Dusten Brown to get custody of his baby girl and then to retain that 

custody, there was an outpouring of tribal activism and tribal attention. When the ICWA was 

                                                 
99

 Fuenzalida, Maria Jose. "The Indian Child Welfare Act: A Policy Analysis." ProQuest, UMI Dissertations 

Publishing, 2010. Cited Clark, Patricia, Jackie Buchanan, and Lyman Legters. "Taking Action on Racial 

Disproportionality in the Child Welfare System." Child welfare 87.2 (2008): 319. 
100

 Ibid., p. 6. 
101

 Sullivan, L (2004, Aug 29). Justice department supports Native Americans in child welfare cases. NPR. 
102

 Frosch, D (2013, Jan 26). Focus on preserving heritage can limit foster care for Indians. New York Times, A12. 



70 

 

first passed tribes were still struggling to regain a foothold on their governments after just 

coming out of an era where the U.S. policy was aimed at dismantling tribal control over their 

own land, people, and government. The most basic of needs were the focus during that time, but 

today is different.  

 

Not to say that American Indians no longer face higher rates of poverty, substance abuse, and 

domestic violence, and education retention as compared to other ethnic groups but the reality is 

that progress has been made and American Indians continue to display the same traits of 

resiliency and persistency as their ancestors. With economic growth (through casinos, tourism, 

and other businesses) tribes can support some of their own social service programs and put 

money towards certain projects aimed to ensure healthy families (e.g. housing, job programs, 

college scholarships, and food commodities). Money can also be spent on running tribal 

newspapers and lobbying in Congress. Some Indian Nations even have their own radio/television 

station in which their voices can be heard. This has changed the landscape of Federal Indian Law 

and Policy and in some ways has made a dent on equaling out the political playing field. This has 

allowed American Indians to frame their side of the story in a way that best represents them or 

suits their needs.   

 

    

Existing Research: 

 

Starting at the level of this actual case, there is very little scholarly research at the present time 

due to the fact that it is a very recent case. There are magazine articles addressing the case in 

places like Children’s Voice Magazine,
103

 The Economists,
104

 In These Times,
105

 and Lawyers 
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USA.
106

 There has also been a quick law review published in Harvard Law Review which 

outlines the decision made by the US Supreme Court.
107

 This review is valuable in that it focused 

on the current debate over biology versus care when deciding child custody issues. Its thesis is 

that this particular case is still struggling with a forty year old debate between nature and nurture 

when it comes to the best interest of the child and the families involved.
108

 Dotremon (2013) 

spoke at a National Association of African American Studies conference about the case prior to 

the U.S. Supreme Court decision was handed down, but at that time focused on what other states 

had been doing in similar situations and what the foster care system was doing to American 

Indian children.
109

 While these sources are valuable they would serve better as collected data to 

analyze for this research, but no more data is being collected at this time.  

 

Very recently, Jones (2014) was published in Law & Inequality where he focused on the dicta of 

the U.S. Supreme Court case to review how this ruling will further disenfranchise Native 

American parents.
110

 “In June 2013, the U.S. Supreme Court found that an absentee biological 

Native American father could have his parental rights terminated without triggering the greater 

procedural protections afforded to Native American parents under the Indian Child Welfare Act 

of 1978.”
111

 In other words, a whole segment of Native Americans were written out of the ICWA 
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based off a theory that Congress would not have intended the same protection to parents who 

abandon their children.
112

  

 

Relevant to the concluding chapter of this dissertation is an article written by Marcia A Zug in 

University Law Review because it highlights the possible ramifications that this ruling has on 

Indian Country as a whole.
113

 However, its scope is very limited to the “Existing Indian Family” 

(EIF) doctrine and how that was handled by the U.S. Supreme Court ruling. Outside of these 

examples little has been written on Adoptive Couple v Baby Girl et al. and nothing has focused 

on the way in which media portrayed this case. 

 

As for the Indian Child Welfare Act itself a lot has been written and most of it comes from a law 

and policy perspective and mainly focused on how to interpret and apply the ICWA which will 

now need to be reexamined in light of the Baby Veronica case.
114

 There was even a Master’s 

thesis written by a fellow University of Arizona American Indian Studies student, Lorinda Maile 

Natsu Mall, who focused on the implementation of ICWA in Arizona back in 2006.
115
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There is another body of work out there relevant to this research and at that is the way in which 

Native American children are represented and treated in foster care. This body of literature 

mainly comes from the Sociology and Social Work disciplines.
116

 The common theme here is 

that American Indian children are overrepresented in the state systems and that culturally their 

needs are not being met by the state system. The related research in this field cited above shows 

how this dissertation extends what already exist on the Indian Child Welfare Act, but also fills a 

gap when it comes to this new case which comes thirty years after the last U.S. Supreme Court 

ruling on an ICWA issue.  

 

 

Significance of this Dissertation: 

 

This dissertation adds to the rich fields of social movements and media studies. By helping 

understand the relationship between the media, the courts, and individual actors, the author hopes 

to answer what role does the media play in mobilizing the people and reversely did the people 

use media to try to control the outcome of the case? Secondly, how did the courts frame their 

decisions to fit into the larger values and norms of the society? And lastly, what does the ruling 

of this case tell us about the current political climate?  

 

Furthermore, the significance of this research on a scholarly and practical level is twofold. First, 

this research attempts to use the theory of framing and Red Power to review how the public 

viewed this case. This is significant because this has not been done before for an ICWA related 
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case and probably because very little of American Indian issues make their way to mainstream 

media making this case very unique and appropriate for this type of study. Second, on a practical 

level it explains where American Indian Law and Policy is headed in light of this case and a few 

similar cases that have come to court after Baby Veronica. Since the Indian Child Welfare Act 

(ICWA) of 1978 came along during the budding years of the Self-Determination Era which is the 

political climate that Indian Country is supposed to still be in today, this research really examines 

public perception due to the fact that it can influence policy making. For example, with the 

recent Adoptive Couple v. Baby Girl (2013) it is important to remember that the political climate 

can swing and in some situations not for the better.  

 

While the ICWA is a relatively new Act, at only thirty-five years old, previously only one ICWA 

case had ever made its way all the way to the United States Supreme Court (Mississippi Choctaw 

Band of Indians v. Holyfield) and it upheld American Indian sovereignty and jurisdiction. But 

what has not changed seems to be the public perception that Cherokee people are just barely 

Indians since intermarriages has left a majority of Cherokee people with just a drop of Indian 

blood according to public perception and the majority of the current US Supreme Court justices.  

 

Since this case is very contemporary (2010-2014) this research adds to the field of American 

Indian Studies because it has not yet been examined through any particular theoretical lens. It is 

also an exemplary case study to better understand the ICWA since the previous case (Holyfield) 

dealt mainly with jurisdictional issues. Also the Mississippi Choctaw Band of Indians v. 

Holyfield came right after the Act was passed, thus the political opinion at that time was that the 

ICWA was severely needed due to the high rate of Indian children being taken away from their 
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parents, families, and tribes. Now with Adoptive Couple v. Baby Girl et al. there is a chance to 

examine the current political overtones and what ideology motivates the way in which people 

act. This research is significant because it tells us where we have been, where we are right now, 

and where we are going when it comes to protecting our greatest resource: our children!         
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CHAPTER 3 

 

METHODS: HOW DO WE OBSERVE/ANALYZE 

 

Through the use of symbols and images of culture, this research seeks to explain how symbols, 

language, and ideas can influence the designs of activists and movement leaders to be able to 

mobilize prospective supporters, to acquire public sympathy, and maintain goals by gaining the 

attention of those with the power to make legislative change.
117

 Furthermore, this dissertation 

explores certain themes (e.g. blood quantum, color blindness, military service, individualism and 

collectivism) and the historical realities of how these positions have been shaped. Content 

analysis of the newspaper articles, TV appearances, and online blogging and/or posting are 

assessed to try to discover the misunderstanding between the case and the public’s perception. 

The media is a very powerful tool and one that “educates” the masses, so the perception of 

American Indian issues in mainstream media is an important role in race relations. The Baby 

Veronica case serves as an ideal case study while the methodology of framing can be used to 

explore the way the public/media presented the facts (or in other words where they focused their 

attention). 

 

“Case Study is a form of research that endeavors to produce rich descriptions about singular 

contemporary events or topics (not historical ones), such as the thorough study of a recent 

teachers’ strike or a close examination of a new hiring policy at an insurance company.”
118

 The 

singular event picked for this dissertation is the Adoptive Couple v. Baby Girl et al. case that 
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began about four years ago and was just recently decided. This is only the second ICWA case to 

make it to the U.S. Supreme Court since it passed in 1978 and the way in which they were 

publically perceived and decided stand in stark contrast.  

 

This observation means that looking at the Baby Veronica case sheds light on the public 

perception of American Indians and Federal American Indian Law today. This dissertation uses 

the intrinsic purpose of case study research to answer questions about the case alone, but also 

serves the purpose of theory building by starting to understand the current mainstream view on 

American Indians in the 21
st
 century. “Case studies offer narrative portraits that should 

communicate the complexities of the case in terms familiar to participants and other practitioners 

knowledgeable about the focus of the case,”
119

 which is the goal of this dissertation.  

 

This research is descriptive in nature and relies heavily on the words of the different players in 

this case. Some of the key players include: South Carolina Courts, U.S. Supreme Court, media, 

Cherokee Nation, NICWA, and the public. To capture the different key player’s points of view, 

the methodology of framing is employed. The media uses familiar, culturally resonating themes 

to relay information about events, this is the essence of framing. The news and television stations 

or even particular talk shows become a battlefield, trying to gain the minds of the masses. 

However, there is something to be said for the fact that many people who tune into Fox News, 

for example, are already highly conservative. Still there is no doubt that the media influences the 

way in which we think. “We assume that a wide variety of media messages can act as teachers of 
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values, ideologies, and beliefs and that they can provide images for interpreting the world 

whether or not the designers are conscious of the intent.”
120

   

 

Adoptive Couple v. Baby Girl et al. serves as a case study to allow a glimpse into the current 

environment for American Indian rights in law and policy, but it also permits us to see the 

public’s perception on such impassioned issues. Again with the method of framing, the different 

strategies exercised in the media can be placed in different categories in order to study how 

different actors painted this case. When looking at the framing done by American Indian interest 

groups, including NICWA and the Cherokee Nation, it is possible that we find examples of the 

Red Power theory at work. American Indians never have been and still are not passive 

bystanders in this society, but the tactics employed have definitely changed over the years. In 

fact the enactment of the ICWA came about by American Indians lobbying to get a law like this 

put into place to preserve the children, families, culture, and tribe as a whole.  

 

Davies (1982) noted that when the Indian Child Welfare Act was first enacted it created 

confusion. Some “viewed the Act as a dramatic new law which would usher in a new age for 

Indian children. Some critics labeled the Act as a backward movement in the emerging law of 

children’s rights. These critics feared that the Act was reinstituting the discredited legal concept 

of ‘children as chattels’ and granting tribes a property interest in children.”
121

  

 

This same concern arose in the Baby Veronica case and was the question raised by the media. 

Dr. Phil asked if giving the child to her father was what was best for the child or best for the 
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tribe?
122

 This sentiment about the child’s rights being violated resonated throughout the media 

during the duration of this case even though just seventy-five years prior the United States 

treated children as property to their parents.
123

 “It should be noted that the ICWA lies at an 

uncomfortable intersection of law, medicine, psychiatry, child development, social work and 

anthropology.”
124

 It is in this discomfort that each side could attempt to frame their arguments. 

However, it was also in this distressing state that the prospective adoptive couple and those 

arguing their side used to their advantage to get their frame to be heard, seen, and respected by 

the U.S. Supreme Court.  

 

The side of the Cherokee Nation, Dusten Brown, and their supporters was that it is well 

documented that “[p]sychiatrists report that Indians raised in non-Indian homes tend to have 

significant social problems in adolescence and adulthood.”
125

 A report from 1975 stated that 

Indian children raised in non-Indian homes are “subject to ethnic confusion and a pervasive 

sense of abandonment.”
126

 As mentioned before the “best interest of the child” standard took 

center stage for the debate on this case. However, this same argument also took center stage back 

in the late 1970s when the ICWA was being created. “The ‘best interest of the child’ standard, 

widely used in custody determinations, relies heavily on subjective judicial conclusions about 

child welfare and thus inevitably incorporates ‘cultural and familial values which are often 
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opposed to values held by Indian family.’”
127

 It is really about how one sees the “best interest of 

the child” which is heavily dictated by cultural norms. According to the original premise of the 

ICWA it was profoundly entwined with the survival of American Indian people and culture. The 

best interest of the child had to consider the tribe. For European Americans, and more so today 

as evident by this case, the best interest should only take into consideration the child and what 

the prospective adoptive couple can provide for that child. Of course for European Americans 

that support is usually monetary and does not consider American Indian culture a tangible asset 

that is on par with monetary wealth. 

 

Over the course of two years data was collected using a random sampling method. A total of 

thirty-seven newspapers, blogs, radio shows, and TV shows were used for this dissertation. A 

notable amount of the articles came out of Tulsa World and were written by Michael Overall 

mostly, but this is to be expected since Baby Veronica was living just one hour north of Tulsa 

during the two years that this case was waiting to be heard by the U.S. Supreme Court and the 

months following that decision.     

 

Table 2: Data Collected & Analyzed 

 

Newspaper/Media Name Location/Side* 

Indian Country Today Pro-Dusten Brown/ICWA/Cherokee Nation 

People’s World Chicago, Illinois/ Pro-Capobiancos 

Huffington Post Pro-Capobiancos 
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NICWA Press Pro-Dusten Brown/ICWA/Cherokee Nation 

NCAI Resolution  Pro-Dusten Brown/ICWA/Cherokee Nation 

The New Your Times Pro-Capobiancos  

The Post and Courier Charleston, SC/Pro-Capobiancos 

Truthout Independent Non-Profit Social Activist Paper/ 

Pro-Dusten Brown/ICWA/Cherokee Nation  

The Oklahoman  Pro-Dusten Brown/ICWA/Cherokee Nation 

Slate New York/D.C./Pro-Capobiancos 

Bartlesville Radio Oklahoma/ Pro-Dusten 

Brown/ICWA/Cherokee Nation 

Tulsa World Oklahoma/Mostly a fair report of both sides 

North American Council on Adoptable 

Children by Joe Kroll 

Pro-Dusten Brown/ICWA/Cherokee Nation 

The Weekly Standard  Washington D.C.—Conservative Pro-

Capobiancos & Anti-ICWA 

The Atlantic Washington D.C. –Moderate/ Pro-Dusten 

Brown/ICWA/Cherokee Nation  

World: Today’s News Christian Views Pro-Capobiancos & Anti-ICWA 

Cherokee Nation District 5 & 7 Email List Pro-Capobiancos & Anti-ICWA 

Tahlequah Daily Press Oklahoma/ Unbiased Report  

Cherokee Phoenix  Oklahoma/ Pro-Dusten 

Brown/ICWA/Cherokee Nation 

Muskogee Phoenix Oklahoma/Unbiased Report 

Casey Family Programs Seattle/ Pro-Dusten Brown/ICWA/Cherokee 

Nation 

SCOTUS Blog Pro-Capobiancos  

Native Sun News Pro-Dusten Brown/ICWA/Cherokee Nation 
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Indianz.com Pro-Dusten Brown/ICWA/Cherokee Nation 

Dartmouth Now Pro-Dusten Brown/ICWA/Cherokee Nation 

NewsOK (Opinion Piece) Anti-Dusten Brown/ICWA/Cherokee Nation & 

Pro-Capobiancos  

NPR Pro-Dusten Brown/ICWA/Cherokee Nation 

Examiner Enterprise Bartlesville, OK/Pro-Capobiancos and 

Maldonado (Birth mother) 

Statement from Inter-Tribal Council and the 

Five Civilized Tribes 

Pro-Dusten Brown/ICWA/Cherokee Nation 

Anderson Cooper Pro-Capobiancos & Anti-ICWA 

Dr. Phil Show Pro-Capobiancos & Anti-ICWA 

Roundhouse Talk Indian News/Pro-Dusten 

Brown/ICWA/Cherokee Nation 

Politico  Independent Non-Profit Social Activist Paper/ 

Pro-Dusten Brown/ICWA/Cherokee Nation 

Change.org Independent Non-Profit Social Activist Paper/ 

Pro-Dusten Brown/ICWA/Cherokee Nation 

LA Times California/Unbiased news report 

Native News Network Independent Non-Profit Social Activist Paper/ 

Pro-Dusten Brown/ICWA/Cherokee Nation 

News6 Oklahoma/Unbiased news report 

*The choice of what side to put the paper on came down to the articles that this researcher had in her sample and may not 

represent the totality of the newspaper’s opinion on the case. 

 

Overall in the data collected nineteen newspapers/television shows supported Mr. Brown and the 

Cherokee Nation while thirteen supported the Capobiancos. Five were unbiased. This is just a 

sample and does not necessarily reflect the overall view of the media.   
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An important part in explaining methodology is accounting for bias; however, in this research 

the investigator is counting on the biases in order to describe the different frames used by the 

different actors in the Baby Veronica case. The way that a Cherokee media source explains the 

ruling and the way a South Carolina media source explains it will no doubt be different. The 

differences stem from their own understanding of the case, their understanding of American 

Indian people, and their interest in the case. Also the differences may depend on long held 

stereotypes about Cherokee people.     
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CHAPTER 4 

 

ANALYSIS & FINDINGS: THE SHOW 

 

 

The Indian Child Welfare Act of 1978 Case Law: 

Since the Indian Child Welfare Act passed the U.S. Congress in 1978 several states and Native 

Nations have had to interpret the intent of the act. What follows is a list of some of the state 

cases that have used the ICWA in their finding or part of the ICWA was a question to be 

determined by the court. The findings and how they understood the ICWA in relation to that 

particular case are also be looked at. As it will be seen, some favored the ICWA and others 

attempted to take the teeth out of the act. 

 

In 1982 in Kansas an unwed mother gave birth to a little boy whose Kiowa father was 

incarcerated.
128

 The non-Indian mother arranged for a non-Indian adoption of the child. The 

father and his family objected to the adoption. The Kansas Supreme Court held unanimously that 

the ICWA did not apply despite the fact that the child was an Indian child because the child was 

never part of an Indian family so it was not possible to breakup an Indian family which is what 

the Act (in their opinion) was meant to solely prevent.  

 

The following year in Montana an indigent, non-Indian father of an Indian child requested that a 

state child custody case be transferred to tribal court. The Montana Supreme Court held that the 

father was a “parent” as defined by the ICWA and the lower court erred by not providing the 

father counsel since this was an ICWA case even if the children were born off the reservation 
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and had no cultural ties to the tribe.
129

 In the first two cases described here, it should be obvious 

that the different state courts have not been consistent with their rulings since the inception of the 

ICWA. 

 

In Appeal of Maricopa County Juvenile Action No. A-25525
130

 the court held that a child does 

not become Indian until the Indian father established paternity when the mother is non-Indian. 

However, three years into the adoption process by a non-Indian foster mother the father did 

prove paternity. But the court found that good cause existed because the child would suffer from 

psychological damage if removed at this time. Of course part of the original intent of the ICWA 

was to prevent the psychological damage created to an Indian child who is raised without their 

culture/identity. In that same year in California a non-enrolled Indian mother had a child who 

also was not enrolled and so the lower court held that the ICWA did not apply, but on appeal the 

California Court of Appeal reversed the holding stating that the alleged Indian tribe gets to 

determine if the child is Indian not the state court.
131

 The court also objected to the lower court’s 

ruling that the child lacked any tribal identity as reasoning for their ruling that the child was not 

Indian. The higher court found that the lack of the child’s previous opportunity to develop their 

ethnic identity should not be grounds to find that the ICWA does not apply.  

 

In 1982 in Alaska there was an unwed Indian mother who gave birth and agreed to give the child 

to her sister.
132

 A year later the decree was vacated due to a technical violation and at the same 

time the mother withdrew her consent. The lower court denied her withdrawal of consent 
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because an exception should be made since the child was still within the family and the danger of 

growing up without her Indian heritage was not an issue here and therefore the purpose of the act 

was served. The higher court disagreed and stated that had Congress wanted an exception like 

this they would have stated one. Also in 1982 in Oregon the Court of Appeals upheld the ICWA 

against an equal protection challenge and affirmed a lower court grant of habeas corpus petition 

to obtain the release of a child from persons who are requesting to adopt the child. In this case 

both parents were Indian, fourteen and unwed.
133

 The mother consented to adoption right away 

but the father did not acknowledge paternity until seven months after the child was born. 

However, since the adoption was yet to be finalized consent could be withdrawn. Further the 

equal protection position was rejected citing Morton Mancari which states the unique 

relationship that exists between American Indian people and Congress.
134

 From just this simple 

review, it appears that state courts are less likely to apply the act when one of the parents 

(especially the mother) is non-Indian. While the Montana case did find that the ICWA applied, it 

benefited the non-Indian parent who was given court appointed counsel as required by the act.  

 

A highly controversial case involving a nine month old Navajo girl received an abundance of 

media coverage by the Los Angeles Times in 1988. Truly, this was the Baby Veronica case of 

the 1980s. Some media portrayed the Navajo (or Diné) Nation as the villain for intervening and 

tried to show that the tribe’s actions were unjust to the non-Indian family involved. They also 

spent a lot of time talking about how bad the reservation was and how great the non-Indian 

family was to the young biological mother. And like Baby Veronica, this is a case of a young 

mother who gave her newborn child to a non-Indian family (the Pitts of San Jose, California) 
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with the intention of them adopting her. The difference from Baby Veronica is that the mother in 

this case was Indian and there was no mention of the father or his ethnicity in the coverage. The 

biological mother was from Utah (attending the university) and learned of the Pitts because of an 

ad actually taken out in the Navajo tribal newspaper for a San Jose adoption attorney. The 

biological mother went and lived with the Pitts at her seven month pregnancy mark and delivered 

in California. The mother was quoted as saying “I love my baby and want her to get something 

out of life. There’s absolutely nothing on the reservation. I just want the best for my baby.”
135

 

However, there were the Navajo grandparents who wished to adopt the baby and the Navajo tribe 

intervened.  

 

The Santa Clara County Superior Court (Judge Leslie Nichols) ruled that due to the ICWA that 

the custody of the child should be decided by the tribe and the case was sent to Tuba City, 

Arizona for a custody hearing. The article goes on to state that congress enacted the ICWA 

because “the wholesale separation of Indian children from their families is perhaps the most 

tragic and destructive aspect of American Indian life today.” However, it also goes on to say that 

the act has created problems for non-Indians who want to adopt Indian children. The biological 

mother decided to try to regain custody of the child so that she could still allow the Pitts to “see” 

the baby girl. The grandmother was given temporary custody of the child which the biological 

mother said the tribe was making the grandmother do. In a later publication it was stated that the 

maternal grandmother actually wanted the non-Indian couple to raise the child and that she was 

threatened by the tribe and felt pressured to move forward with gaining custody of the baby. At 
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that time the child was placed in a guardianship with the Pitts with liberal visitation to the 

biological mother and her family.
136

  

 

Interestingly enough, yet another article was published on May 15 1988 and it revealed that the 

biological mother was placed with a Mormon family during her school age years and would 

return to the reservation in the summers. In fact the mother was quoted as saying “it was the 

influence of the Mormon culture that led her to give Allyssa up for adoption.”
137

 As previously 

mentioned in this dissertation the boarding schools were originally an attempt to Christianize and 

assimilate American Indian children. However, in the four corner area (Colorado, Utah, New 

Mexico, and Arizona) the Mormon Church is the dominant religion and the one that has most 

influenced the Native populations in those four states. When the children would spend time away 

from the boarding schools they would be placed with Mormon families as workers.
138

    

 

In 1989 it was decided in Mississippi Choctaw Indian Band v. Holyfield, et al
139

 that “Congress 

enacted the ICWA because of concerns going beyond the wishes of individual parents.” This 

case involved two illegitimate babies (twins) whose both parents were enrolled members of the 

Choctaw Nation, but unwed and were living on the reservation prior to the birth of the twins. 200 

miles from the reservation, the mother gave birth and allowed the Holyfields to adopt the babies. 

When the case was decided in the Mississippi Supreme Court it was found that the babies were 

not domicile on the reservation and that the adoption should stand. They also held that since the 
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parents went through some efforts to adopt these babies to the Holyfields, who were non-Indian, 

that the adoption was proper.  

 

When the case was heard in the U.S. Supreme Court it was decided that “Congress could not 

have enacted a rule of domicile that would permit individual Indian parents to defeat the ICWA’s 

jurisdictional scheme simply by giving birth and placing the child for adoption off reservation.” 

Furthermore, that the definition of domicile should be defined using a federal definition as 

opposed to a state law since the ICWA is a federal act. This is important, since in the Baby 

Veronica case the U.S. Supreme Court used the state definition of parent to argue that Dusten 

Brown (the biological father) was not a parent. Getting back to the previous case, it also ruled 

that a child takes the domicile of the mother if the parents are unwed. But in this case both 

parents were American Indian. The Holyfield case clearly shows that the interest of the tribe and 

the child can take precedence over the wishes of the parents. The case was reversed and 

remanded.  

 

The next case, Alaska In the Matter of F.P., W.M. and A.M. took place in 1991 when three 

children were taken into state emergency custody by the Alaska Department of Health and Social 

Services.
140

 The Native Village of Circle intervened and moved to dismiss the case, claiming 

exclusive jurisdiction. The superior court denied the motion which was affirmed by the state of 

Alaska. Jurisdiction is the heart of this case and with Alaska being a Public Law 280 state it gets 

more complicated, but the court did rule that “Public Law 280 gives certain states, including 

Alaska, exclusive jurisdiction over matters involving the custody of Indian children, and that 

those states exercise such jurisdiction until a particular tribe petitions to reassume jurisdiction 
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over such matters.” However, they also state that Public Law 280 does not prevent the Alaskan 

Natives from exercising concurrent jurisdiction.  

 

The reason the tribe did not win in this case is because they had yet to file with the Secretary of 

Interior to reassume jurisdiction over child custody matters like other Native Alaskan tribes had 

done. The dissenting opinion of Chief Justice Rabinowitz argued that the ICWA “includes both 

the protection of ‘the best interests of Indian children’ and the promotion of ‘the stability and 

security of Indian tribes and families.’”
141

 

 

In Los Angeles County, James R. and Colette R. v. Cindy R. et al. was decided in 1996. The 

lower court undid an adoption of twin girls to a non-Indian family and gave the girls to the 

biological father’s family.
142

 The lower court had used §1913 (parental rights and voluntary 

termination) and §1914
143

 (how to petition to invalidate action if the ICWA was violated) of the 

ICWA to support their decision.  

 

This court disagreed and argued that when the biological parents voluntarily gave up their rights 

the father who is Pomo Indian was not culturally active in the tribe. This court ruled beyond what 

the ICWA actually states as what constitutes an “Indian child” which is just a child who is or can 

be enrolled in a federally recognized tribe. “ICWA does not and cannot apply to invalidate a 

voluntary termination of parent, or parents, are not only of American Indian descent, but also 

maintain a significant social, cultural or political relationship with their tribe.” This similar 

thought process may explain why the South Carolina Supreme Court questioned Dusten Brown 
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about his cultural ties to the Cherokee Nation for four days. The Pomo Indian case goes on to 

cite the Kansas Supreme Court in which it was held that the non-Indian mother could go ahead 

with an adoption due to the fact that the newborn child had never been a part of an existing 

Indian family.
144

 This reasoning was also used in the Baby Veronica case. It becomes clear to see 

that the definition of what it means to be “Indian” and “existing family” needs to be defined by 

Congress in order to make the ICWA clearer. Since it could be argued that the overall goal of the 

act (the child is the most precious resource to a tribe and the child should have the opportunity to 

grow up in the culture and with family) is sometimes forgotten over issues of what does it mean 

to be Indian and an existing family. By the logic of the Kansas Supreme Court and the Superior 

Court of Los Angeles County, a who child misses out on having their cultural identity, the tribe 

will lose yet another child because the parents may have been denied their own culture or 

because the child is birthed by a non-Indian mother. The question is, is this just?  

 

In the Matter of the Adoption of Jessica Lynn Riffle, a Youth in Need of Care there was an appeal 

after Fergus County found that Jessica was an Indian child. The ICWA states that the child 

should be adopted by the child’s uncle under the preferred placement preference.
145

 The uncle 

being Turtle Mountain Band of Chippewa fought the Sirokys (non-Indians) for adoption of the 

child. The court ruled that the child did not have to be enrolled just eligible to be enrolled by the 

tribe, thus she was an Indian child as defined by the ICWA. So the ICWA does apply and the 

uncle would have placement preference over a non-Indian family. The adoptive parents asked 

that the court use the previous reasoning of California to deny the use of the ICWA since the 

biological parents had no significant ties to the tribe. Using the Holyfield case this court found 
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that “the application of the ICWA does not deny Jessica her constitutional rights and we decline 

to adopt the California Court’s approach in In re Bridset R….However, since we affirm the 

District Court’s  determination that the ICWA applies to this adoption, a determination of ‘bests 

interests’ under Montana law would be inappropriate.” They found this because the ICWA finds 

it to be in the best interest of the child to be raised by the extended family whenever possible. 

Possibly the most important statement from this ruling (for the purpose of this research) is “the 

best interests of the child standard, by its very nature, requires a subjective evaluation of a 

multitude of factors, many, if not all of which are imbued with the values of the majority culture. 

It therefore seems ‘most improbable’ that Congress intended to allow state courts to find good 

cause whenever they determined that a placement outside of the preferences of section 1915 was 

in the Indian child’s best interests.” This holding means that it is up to the state to find good 

cause as to why the Indian child should not be placed with the placement preference defined by 

the ICWA (family, child’s tribe, any tribe). 

 

In November of 1990 a Native woman married a non-Native man, but three years later they 

divorced. The biological mother had a serious alcohol problem so the children were placed in the 

custody of the father with visitation given to the mother. The children were not enrolled but the 

mother was a member of Chippewa-Cree and while the court said child support needed to be 

determined it never was. This sets the case for In the Matter of the Adoption of H.M.O. decided 

July 16, 1998 by the Supreme Court of State of Montana.
146

 In the end, the ruling came down to 

there not being a qualified expert witness, as defined by the ICWA, to show that the biological 

mother was unfit and should have her rights terminated. This is required by the ICWA before 

rights can be terminated. The Court reversed and remanded the case back to District Court to 
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vacate their judgment and reinstate the parental rights of the mother. This case has some 

similarities with the Baby Veronica case as the biological mother who had her rights terminated 

never paid child support nor did she want to be a part of the children’s lives during the time of 

her addiction. Furthermore, the court ruled that since there was no expert witness to state that the 

biological mother was unfit that her rights could not be terminated due to this being an ICWA 

case.  

 

Another state ICWA case again comes out of Montana: In re M.P.M. and A.R.M., Youths in Need 

of Care and involves a Cheyenne biological father who wished to gain custody of his children 

after the mother lost custody due to drug use.
147

 The court held that the ICWA mandates that 

active efforts be completed before the state can terminate parental rights, but in this case the 

social workers had never even met the father so the court ruled that active efforts could not have 

been made as to the biological father. Active efforts have been important in state custody cases, 

but not so much with private adoption cases.   

 

The final state case involving the ICWA for the purpose of this dissertation comes from the 

Court of Civil Appeals of Oklahoma, Division No. 3 In the Matter of Child, B.R.W.
148

 and deals 

with the issue of the “existing Indian family” doctrine. The father of the minor child had 

divorced the biological mother and remarried. He was a member of the Choctaw Nation and the 

mother was non-Indian. It was held that the father and his new wife had “interfered with the 

mother’s ability to maintain a relationship with the child” but also used a prior Oklahoma case to 

argue that section 1912(f) “did not apply to an adoption case ‘in absence of an attempt to ‘break-

                                                 
147

 294 Mont. 87, 976 P.2d 988. No. 98-443, 1999 MT 78. In the Supreme Court of the State of Montana on April 

20, 1999. 
148

 2003 WL 22479969 (Okla.Civ.App. Div.3). No. 98,899. Decided September 19, 2003. 



94 

 

up the Indian family’ or interrupt the ‘continued custody’ of the child by the Indian parent. In 

other words since the Indian father and new wife wanted to adopt the ICWA did not apply since 

the child would remain with the Indian parent and the mother, being non-Indian, was not 

protected under the laws of the ICWA. This however is not usually the case as the ICWA is 

triggered by the child’s ethnicity and so additional protection is afforded to the whole case not 

just the Indian parent.  

 

After a lengthy review of the state cases that have taken up the issues of the ICWA, it appears 

that there lacks uniformity on what an “Indian family” is and what is in the “best interest” of an 

Indian child. Of course different factors play into this such as who is deciding the case and how 

they feel about Native American issues, but what did seem to happen was the fact that the ICWA 

was broad enough that many different ideological viewpoints could be argued from it. 

Furthermore, as time goes on and the strong pro-Indian stance we once saw in the Holyfield case 

has now waned to an opinion that the ICWA is not as important anymore because the issue that 

existed back then no longer exists today, yet the research presented here (e.g. the 

disproportionate number of Indian children being removed) and unfortunate common social 

conditions (e.g. lower income, higher poverty, higher suicide rate, lower life expectancy of 

American Indian people) would suggest otherwise.  

 

The Baby Veronica Case: 

The original decision made by the South Carolina court supported the argument that American 

Indian people should still have stronger protection then what the state provides; even though, the 

U.S. Supreme Court dismissed this argument: 
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While state termination grounds play a part in custody proceedings under the 

ICWA, we believe, unlike the dissent, that state law cannot operate to frustrate the 

clear purpose of the ICWA, as ‘Congress perceived the States and their courts as 

partly responsible for the problem [the ICWA] intended to correct’…[State] 

abandonment law cannot be used to frustrate federal legislative judgment 

expressed in the ICWA that the interests of the tribe in custodial decisions made 

with respect to Indian children are as enlisted to respect as the interests of the 

parents.
149

 

South Carolina held that since the biological father did not voluntarily terminate his parental 

rights that the adoptive couple would have to demonstrate by evidence beyond a reasonable 

doubt, as stated in the ICWA, that his parental rights over Veronica should be terminated.  

 

In addition, this would trigger the “active efforts” required to reunite the child with her father. In 

Tulsa County, Oklahoma if an American Indian child is removed from the custody of one parent 

(Indian or non-Indian) efforts must be made to place the child with the other parent (Indian or 

non-Indian) unless the other parent is also considered neglectful and/or abusive. If it is found that 

both parents were neglectful and/or abusive active efforts must be made with both parents to 

reunify the child with one or both parents. However, in situations like this it is up to the 

Department of Human Services and the Court to provide these active efforts. In the Baby 

Veronica case a specialist was hired who testified that Dusten Brown was a good father with a 

close relationship to his daughter and that children Veronica’s age usually thrived when reunited 

with their Indian parents. By extension:  
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“the court found that the ICWA’s ‘best interests of the child’ analysis did not stop 

with the child because ‘[i]n making this determination, the child’s relationship 

with his or her tribe is an important consideration.’ Ultimately, the court found 

that by ‘transferring custody to [the] [f]ather and his family, Baby Girl’s familial 

and tribal ties many be established and maintained in furtherance of the clear 

purpose of the ICWA, which is to preserve American Indian culture by retaining 

its children within the tribe.’”
150

  

Yet, the 2013 Adoptive Couple v Baby Girl U.S. Supreme Court ruling held differently. The 

majority felt like the father should not be allowed to play “an ICWA trump card” at the eleventh 

hour. However, the Court did not really consider the fact that the biological father was deployed 

in Iraq for half of the child’s life while in the care of the Capobiancos leaving him with few legal 

avenues until he returned stateside.  

 

Jones (2014) concludes that had the U.S. Supreme Court used the canons of Indian law 

construction which had been done many times in the past that the ruling would have been totally 

different: 

[The canons] are court-created rules of construction to initially deal with the 

‘unequal bargaining position’ of Native American tribes making treaties with the 

U.S. federal government and the federal government’s habit of reneging on and 

abrogating terms of treaties.
151

 As a result, federal courts have generated three 
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rules that provide a generous and liberal reading of Native American rights in 

treaties. The three rules of construction are as follows: ‘ambiguous expressions 

must be resolved in favor of the Indian parties concerned; Indian treaties must be 

interpreted as the Indians themselves would have understood them; and Indian 

treaties must be liberally construed in favor of the Indians.’
152

 While initially 

utilized in federal government-tribal treaty relations, these canons of construction 

have also been extended to ‘non-treaty sources of positive law’ similarly to 

statutes.’”
153

   

These canons are trigged when a treaty, or statute according to this author, is ambiguous and the 

U.S. Supreme Court admitted that the ICWA is ambiguous on how to treat an unwed Indian 

father who has not been able to develop a relationship with the child. Jones is asking the reader 

to examine the questions asked of the South Carolina Supreme Court and the U.S. Supreme 

Court in this frame of “canons of construction” because it would render a different interpretation 

of this case. In fact, it would probably have forced the hand of the U.S. Supreme Court to rule in 

the favor of the biological father since the ICWA lacks clear definitions on many terms and 

Dusten Brown was clearly confused about the process. Under the canons the terms should have 

been defined in the favor of the Indian or tribe (i.e. Dusten Brown or Cherokee Nation). 

However, the truth is that the U.S. Supreme Court did not choose to use this frame to decide the 

case in front of them.   
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Furthermore, Marcia A. Zug pointed out that many of the rulings above relied upon the “Existing 

Indian Family” (EIF) doctrine that the Kansas Supreme Court informally put in place in 1982 in 

the In re Adoption of Baby Boy L. at a time when many judges felt uneasy with using the ICWA 

when the child was clearly an Indian child as defined by the act, but had little or no contact with 

Indian relatives.
154

 The EIF doctrine has expanded to other parts of ICWA including §1915(a) 

which is the preference placement part of the act. For example, in In re Santos Y. involved an 

enrolled Indian mother who lost her child due to drug use. The California state court placed the 

child with grandparents on the reservation, but the California Court of Appeals reversed the 

ruling finding that the mother was not active with the tribe, thus there was no Indian family to 

preserve.
155

  

 

This expansion of the EIF doctrine was being used by state courts to include children who were 

in Indian parent homes, but the court believed the parent was not Indian enough. This slippery 

slope played out in Bridget R. where the court concluded that the Indian father was not Indian 

enough because he had assimilated thus ICWA should not be applied since the “unique values of 

Indian culture [would] not be preserved in the home.”
156

 Yet, if this was truly the intent of 

Congress when they created the ICWA why would they give first preference for placement to 

any blood relative of the child, Indian or non-Indian?  

 

There were critics of this state created EIF doctrine and over time they have used the uneasiness 

of current judges in regard to using the EIF to “convince nineteen states that the exception is an 
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unjustified loophole, violating both the language and the spirit of the ICWA.”
157

 Today most 

states (including Oklahoma and South Carolina where the Baby Veronica case took place) reject 

the doctrine including Kansas who created it in the first place. But a handful of states still use it 

and so the Adoptive Couple v. Baby Girl et al. ruling was important to see if the U.S. Supreme 

Court would uphold the EIF doctrine. According to Zug, “Baby Girl is not an affirmation of the 

EIF doctrine.”
158

 Instead the issue in this case was whether South Carolina Family Court could 

involuntarily terminate the parental rights of an Indian parent who had no relationship (custody 

or financial) with the child prior to the adoptive placement. But the court never mentioned the 

term EIF and actually found that there was no Indian family because the father had no legal 

relationship with the child not because of his “Indianess.” 

 

It is important to mention that Justice Alito did use the emphasis frame of “Indianess” when he 

made it a point to mention that the child was only “1.2% (3/256) Cherokee.”
159

 However, this 

statement did not ever become relevant to the court’s decision except in dicta. Instead had 

Dusten Brown developed a relationship prior to the adoption proceeding there would have been 

an “Indian family” and the ICWA would have been triggered. Of course this means that a tribe 

has no interest if the Indian parent does not get involved which was not the intent of Congress 

otherwise the purpose would not read, “to protect the best interests of Indian children and to 

promote the stability and security of Indian tribes and families by the establishment of minimum 
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Federal standards for the removal of Indian children…and placement of such children.”
160

 

Interesting enough, the Act places the tribe before parent in this statement. 

 

Justice Alito framed his reasoning based off the fact that the terms used in certain sections of the 

ICWA disenfranchised an unwed Indian father with no prior custody of the child. In § 1912(f) 

the term “continued” custody is used and in § 1912(d) “breakup” of an Indian family is used. It is 

argued that a family cannot be broken up when the parent had never known his child (of course 

this should probably outrage many fathers, Indian and non-Indian, who are not always included 

in their child’s life because the mother intentionally makes it that way or they just don’t have the 

chance because they are incarcerated or on active military duty). In other words, the Act was 

reduced to a couple of terms losing the original intent of the ICWA. The Court held that the 

ICWA’s protections did not apply to an absentee Indian father, never mind the fact that he was 

deployed in Iraq during the start of the adoption. So by emphasizing certain parts of the Act and 

not others, this justice was able to advance his reasoning and decision.  

 

Justice Sotomayor dissented and stated that the majority faulted by accepting Dusten Brown as a 

“parent” defined by the ICWA without affording him the protections of the Act. She argued that 

the ICWA gives “greater protection for the familiar bonds between Indian parents and their 

children than state law may afford.”
161

 Furthermore, the ruling created an “underserved 

windfall”
162

 to unwed Indian fathers reducing it to what is already offered to non-Indian fathers 

in many states when the ICWA was to provide additional protection.  
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Justice Scalia also dissented stating that the majority demeaned the rights of parenthood and that 

there is no reason in law or policy to dilute that protection.
163

 It can be argued that the ruling is in 

line with the “Roberts Court’s discomfort with government-endorsed exceptionalism.”
164

 

Further, they held that mere biology is insufficient to create bonds and should not be afforded 

constitutional protection which again flies in the face of the original intent of the ICWA. The Act 

is based on the premise that biology (i.e. Indian blood) creates an “Indian child” and that based 

on this Indian blood the child(ren) should be afforded the opportunity to grow up within their 

own family with the access to their culture. It is also interesting to note that just in 2000 in 

Troxel, a non-Indian case, the U.S. Supreme Court ruled that a court could require family 

visitation over even a custodial parent’s objection sympathizing with familial bonds.
165

 However, 

the same sympathy was not extended to Dusten Brown or his family. 

 

The U.S. Supreme Court spent a lot of time framing their argument with the sentiment that Mr. 

Brown abandoned his child, the adoptive parents could give this little girl everything, and the 

child was barely Indian which is easily seen by their use of the term ‘caring family’ (the adoptive 

couple) versus ‘absent biological parent’ (Dusten Brown). It also opens with the idea that the 

child was taken away from her family and handed over to her biological father. They contrast the 

adoptive couple’s financial aid to the mother and emotional support while painting the father as 

irresponsible and abandoning the biological mother and unborn child.
166
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Save Veronica & NICWA’s Timelines: 

Below are two tables or timelines. The first one was published on the Internet through a “Save 

Veronica” project. It was a self-proclaimed grassroots campaign with no names attached. It is 

unclear if they were acquaintances with the adoptive couple or not. But their slogan was “A 

family torn apart.” Because to them and like many others who supported the child remaining 

with the Capobiancos, the family did not exist until the child was with the adoptive couple.  

 

The breakup of an Indian family which the ICWA was meant to prevent was not relevant to 

those in this camp because they spent a lot of their time tearing down Dusten Brown and the way 

that he interacted with the biological mother after she turned down his marriage proposal (after 

finding out that she was pregnant). There is a vilification of Dusten Brown while mostly ignoring 

what the ICWA intended to do.  

 

 

Table 3: “Save Veronica” Timeline 

 

MONTH/YEAR ACTIONS OF PARTIES INVOLVED 

April 2009 Veronica’s birth parents’ relationship ends because birth father abandons 

parental responsibilities and is unwilling to financially support the mother 

of his unborn child. Birth father knows baby is due in September (Source: 

pg. 6 SC Supreme Court ruling). 

May 2009 Christy, Veronica’s birth mom, continues providing updates to birth father 

about pregnancy. Phone records show no response from birth father. 

(Source: Footnote #36 of SC Supreme Court Ruling). 

June 2009 Christy decides adoption is best for her unborn child. She is already 

struggling financially as a single mother of two children and knows it 

would be even more difficult to provide for a third child without help from 

the birth father. Birth father responds stating he wants to sign his rights 

away. 
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July 2009 Christy selects Matt and Melanie to raise her child. She feels an instant 

connection with them and knows in her heart these are the people to raise 

her unborn child. She continues to work double shifts to make ends meet 

for her and her two children. She hasn’t seen birth father in months. 

August 2009 Melanie and Christy begin speaking weekly and fostering a close 

relationship. Melanie flies to Oklahoma to visit Christy. Paperwork is filed 

with agencies and attorneys. An innocent spelling mistake is made but 

Christy brings it to their attention. Dusten was inadvertently spelled 

Dustin. Christy is unaware of birth father’s exact birth date. Key Points: 

1. Page 36: SC Supreme Court ruling – Mother provided her attorney 

with Father’s correctly spelled name and location and what she 

believed to be his date of birth. Page 37: Mother’s attorney 

forwarded this information to Cherokee Nation in a letter dated 

August 21, 2009. Mother testified she knew Father’s birthday was 

in October and that he was older than she was, so Father’s year of 

birth was sometime before 1982. 

2. During oral arguments at SC Supreme Court hearing, Cherokee 

Nation acknowledge only 8 members (out of 316,000+) have the 

same first and last name as birth father using both “i” and “e.” 

September 2009 Veronica is born. Matt and Melanie are in the delivery room. Matt cuts 

Veronica’s umbilical cord. Christy feels at peace with her decision. There 

are no meaningful attempts by the birth father or his family to contact 

Christy during this time nor does anyone attempt to visit the hospital. Once 

Matt and Melanie receive permission to leave Oklahoma, they return home 

to Charleston, SC with their newborn daughter. 

January 2010 Birth father is finally located after numerous attempts and served papers 

allowing the adoption to be finalized. He signs and acknowledges to 

Christy that he signed. On January 14, 2010, he files for paternity and 

custody. He does not indicate that Veronica or himself are Native 

American (see below – April 2010 for details). Veronica is now 4 months 

old and thriving with the Capobiancos, their extended family and friends. 

February 2010 Birth father is now overseas with the Army. 

April 2010 Birth father’s paperwork is amended to reflect that he and Veronica have 

Native American blood. Cherokee Nation intervenes. Source: Footnote 

#12 in US Supreme Court petition. 

May 2010 Paternity results come back and confirm Brown is Veronica’s biological 

father. Veronica is now 8 months old. Christy remains committed to her 

decision to ‘give Veronica a chance’ and believes that adoption is in the 

best interest of her daughter. 

July 2010 Oklahoma dismisses the case. Case is transferred to South Carolina. 

Veronica is now 10 months old. Source: Oklahoma Public Records 

September 2010 Veronica celebrates her 1st birthday surrounded by friends and family. 



104 

 

December 2010 Birth father returns to Oklahoma. Makes no attempts to contact Christy, 

Matt, Melanie or Veronica. Veronica is now 15 months old. 

July 2011 South Carolina sets family court date and declares that the Indian Child 

Welfare Act applies to Veronica’s case. Veronica is now 22 months old. 

She has learned to talk, color, swim and has developed a substantial bond 

with Matt, Melanie and extended family. She has even developed 

friendships of her own. Christy flies to Charleston to visit Matt, Melanie 

and Veronica. 

September 2011 Family court is held on September 12-16. Christy flies on September 11, 

2011 to come to South Carolina. She testifies on behalf of the 

Capobiancos. 

December 2011 Family court rules in favor of birth father and the Indian Child Welfare 

Act. Veronica’s guardian ad litem files a motion to reconsider. The court 

denies the guardian’s request. Birth father comes to Charleston, SC on 

New Year’s Eve and after less than 2 hours, leaves with Veronica. The 

Capobiancos have not seen her since. 

January 2012 Attorneys for Matt and Melanie file request for South Carolina Supreme 

Court to hear their case. 

February 2012 South Carolina Supreme Court agrees to hear case. It will be the state 

Supreme Court’s first time weighing in on a case involving the Indian 

Child Welfare Act. Mental health and child welfare professionals from 

around the country issue a letter stating their outrage about the Indian 

Child Welfare Act, Veronica’s case and the complete absence of a 

transition. 

April 2012 Oral arguments are held at SC Supreme Court. 

June 2012 Birth father is married again. 

July 2012 South Carolina issues a 3-2 ruling stating: “We do not take lightly the 

grave interests at stake in this case. However, we are constrained by the 

law and convinced by the facts that the transfer of custody to Father was 

required under the law. Adoptive Couple are ideal parents who have 

exhibited the ability to provide a loving family environment for Baby Girl. 

Thus, it is with a heavy heart that we affirm the family court order.” 

August 2012 Birth father tells Matt and Melanie never to call or ask to speak with 

Veronica again. They are to stop sending care packages too. 

October 2012 Attorneys for Matt and Melanie submit petition to the United States 

Supreme Court on October 1. Christy still has not heard from birth father 

nor has she seen Veronica in over a year. 

January 2013 The United States Supreme Court announces acceptance of Veronica’s 

Indian Child Welfare Act Adoption Case. Details can be found on the 

SCOTUS Blog. 

April 2013 The United States Supreme Court hear oral arguments for Adoptive 

Couple v. Baby Girl. 

June 2013 Adoptive Couple prevail at United States Supreme Court with Justice 

Samuel Alito issuing the order. He expedited the remand back to South 

Carolina Supreme Court – an action the court hasn’t taken in 15 years! 
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July 2013 South Carolina Supreme Court orders that the adoption is to be finalized 

and Veronica is to be returned to her adoptive parents. Moreover, the state 

Supreme Court denied a rehearing. On July 31, 2013, Judge Daniel Martin 

of the Charleston County Family Court finalizes Veronica’s adoption and 

orders a gradual transition plan for Veronica and all parties involved. 

August 2013 August was a busy month in the fight to stand up for Veronica’s rights. 

After Veronica’s adoption was finalized in South Carolina a series of 

events took place creating a chain reaction. 

 August 4 – Birth father fails to show up for transfer. 

 August 6 – Judge Martin issues an enforcement order for birth 

father to immediately transfer Veronica back to her lawful parents 

and asks for assistance from law enforcement if needed. 

 August 11 – Matt and Melanie hold a press conference in 

Charleston asking for help locating their daughter. 

 August 12 – Governor Nikki Haley signs extradition warrant for 

Brown. “Gov. Haley has been working with law enforcement and 

the solicitor’s office to issue a requisition warrant today,” said 

spokesman Doug Mayer. “She stands in support of the 

Capobiancos and shares their desire to bring Veronica home 

safely.” 

 August 13 – Biological father turns himself into authorities in 

Sequoyah County, Oklahoma. 

 August 13 – Matt and Melanie leave for Oklahoma to find their 

daughter. 

 August 14 – A press conference is held at the Hyatt Regency in 

downtown Tulsa. Immediately following the press conference, 

Governor Mary Fallin releases a statement asking Brown to let 

Matt and Melanie see Veronica. 

 August 15 – Matt and Melanie determine that the Cherokee Nation 

is hiding Veronica on tribal land and request a writ of habeas [sic] 

corpus in Cherokee County, Oklahoma. 

 August 16 – Court hearing is held in Cherokee County. Mediation 

is ordered and a gag order put in place. 

 August 30 – Nowata County, Oklahoma recognized Veronica’s 

adoption. Biological father appeals to Oklahoma Supreme Court. 

Sept. 2013  Sept. 4 – Governor Mary Fallin signs extradition warrant. 

 Sept. 5 – Biological father turns himself into same judge in 

Sequoyah County. He is let out on bail despite the sheriff’s 

objections. Save Veronica supporters demand an investigation into 

Judge Jeff Payton with Oklahoma Attorney General. 

 Sept. 12 – Oklahoma Supreme Court assigns case to court of civil 

appeals. 

 Sept. 16 to present – Mediation hearings are held in Tulsa, OK. 
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This website
167

 no longer is active and has not been since 2013 when the U.S. Supreme Court 

ruling was handed down and the child was removed from her biological father and replaced with 

the adoptive couple. The second table was published by the National Indian Child Welfare 

Association (NICWA) and focuses on how Dusten Brown was misrepresented and how the tribe 

(Cherokee Nation) was not notified correctly of the adoption proceedings.
168

  

  

                                                 
167

 Emphasis added. http://www.saveveronica.org/veronicas-story/veronicas-timeline/ 
168

 Permission was given to use this table in this dissertation by Nicole Adams the Executive Communication 

Manager for NICWA. 
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Table 4: NICWA’s Timeline 
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These two timelines are perfect examples of emphasis framing. They are describing the same 

exact event that is unfolding from 2009 to 2013, yet they are completely different stories because 

of where they place their focus.  

 

The first timeline developed by the “Save Veronica” campaign focuses on the things that Dusten 

Brown (the biological father) did wrong while also constantly referring to the Capobiancos as the 

child’s family. They attempt to question the morality of Mr. Brown, for example in June of 2012 

“Birth father is married again.” This portrays Mr. Brown as unstable and possibly scandalous by 

traditional southern values about marriage being forever.  Also a very popular theme among all 

the media siding with the Capobiancos, which is deeply rooted in symbology about fatherhood, 

was the description of Matt Capobianco cutting the umbilical cord of the newborn baby girl. This 

(and money) are held to be the ultimate test of who is the “real” father of this little girl.  

 

Another framing device is found in the first timeline dated December 2010 when they almost 

villainize Mr. Brown for not going out of his way to let the biological mother, Christy, who 

actually freely and voluntarily gave up her parental rights to the child, see Veronica. 

Furthermore, they frame Dusten as a deadbeat dad, “Veronica’s birth parents’ relationship ends 

because birth father abandons parental responsibilities and is unwilling to financially support the 

mother of his unborn child,” yet Mr. Brown asked the biological mother to marry him and move 

near him so his military benefits could provide for both her and the unborn child. It was at that 

time that the biological mother decided to turn down the proposal and end the relationship.  
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NICWA’s timeline attempts to do almost the opposite by painting the biological mother as 

deceitful and willfully hiding the child from Mr. Brown. For example, the media that sided with 

the biological father and/or the Cherokee Nation will point out that the biological mother kept 

the birth a secret by not allowing the hospital to share her presence if Mr. Brown attempted to 

call and find out if she was giving birth to their daughter. In the South Carolina ruling it was 

recorded that at first the “birth mother did not wish to identify the father, said she wanted to keep 

things low-key as possible for the [Appellants], because he’s registered in the Cherokee tribe. It 

was determined that naming him [Dusten Brown] would be detrimental to the adoption.”
169

 

Furthermore, in all the documents used to relinquish parental rights on the mother’s behalf in 

order to transfer the baby from Oklahoma to South Carolina marked the child as being 

“Hispanic.”  

 

It seems that these two timelines are on opposite sides of the spectrum and probably somewhere 

in the middle lies a more accurate picture of the reality of the situation. What is important is the 

way in which both sources attempted to frame the “reality” in order to further their own side and 

to get the masses to see it their way. They both pulled on heartstrings; however, the first timeline 

did so more by mainly focuses on the relationships of the people involved. In contrast, NICWA 

focused predominantly on the laws as laid out by the ICWA and the case rulings that had already 

been handed down. Human beings are emotional creatures as stated by Dale Carnegie, “[w]hen 

dealing with people, remember you are not dealing with creatures of logic, but with creatures of 

                                                 
169

 Adoptive Couple v. Baby Girl, 731 S.E.2d (S.C. 2012). 
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emotion, creatures bristling with prejudice and motivated by pride and vanity.”
170

 It is for this 

reason that emphasis framing is so effective.  

 

How it Played Out in the Media: 

Let’s take a close examination of one article found in The Weekly Standard
171

 written by Ethan 

Epstein on August 20, 2012.
172

 This article uses certain descriptor words to sway the audience 

along with outright deceit (or bending the truth). For starters, the title in itself, “Mistreating 

Native American Children: Liberal Social Policy at Work” implies two things. One, if you are a 

conservative or just dislike liberals you should dislike the ICWA and side with the Capobiancos. 

Two, the ICWA mistreats Native American children. The first sentence states “a little-known 

law” referring to ICWA is used to tear families apart. It is a law that has been in place since the 

1970s and has been used in almost all 50 states if it is unknown that is more of a commentary on 

the education of the masses then the law. Secondly, the idea that the ICWA tears families apart 

derives from the idea that the child was not in a family until in a non-Indian family. This is a 

common motif throughout most of the media print collected for this analysis.  

 

Epstein does; however, take time to explain that the adoptive father works at Boeing, the 

adoptive mother is a psychologist, and the biological father is a soldier. The author also takes 

time to point out how often the Capobiancos tried to have their own child, but were unsuccessful. 

                                                 
170

 Carnegie, Dale. “How to Win Friends & Influence People.” New York, NY: Pocket Books, 1936.  
171

 This weekly paper is a self-proclaimed conservative paper written out of Washington DC. 
172

 Epstein, Ethan. “Mistreating Native American Children: Liberal Social Policy at Work.” Vol. 17, No. 45, Aug 

20, 2012. 
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As pointed out before, Mr. Epstein states that it was Matt Capobianco who cut the umbilical cord 

when the little girl was born and her name, Veronica, was given to her by the Capobiancos.  

 

“The child’s birth father waived his parental rights, declaring he ‘would not be responsible in any 

way for child support or anything else as far as the child’s concerned,’” is possibly the most 

deceptive line in the article. First of all, this quote came from a text message and a person can’t 

waive their parental rights through texts, especially not under the ICWA where a lot of effort 

needs to be made to make sure the parents know what they are doing before terminating parental 

rights.  

 

§1913(a) states that “where a parent or Indian custodian voluntarily consents to a foster care 

placement or to termination of parental rights, such consent shall not be valid unless: 1. Executed 

in writing; 2. Recorded before a judge of a court of competent jurisdiction; 3. Accompanied by 

the presiding judge’s certificate that the terms and consequences of the consent were fully 

explained in detail and were fully understood by the parent or Indian custodian; and 4. The court 

shall also certify that either the parent or Indian custodian fully understood the explanation in 

English or that it was interpreted into a language that the parent or Indian custodian 

understood.”
173
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 ICWA § 1913(a) – Voluntary Termination. 
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Further, it ignores that originally when Mr. Brown learned of the pregnancy he was excited and 

wanted to marry the mother and move her closer to him, but she turned down the proposal and 

stopped responding to his texts for a period of time.  

 

Next, we have the issue of just how much Indian is this child? “Brown—who is reportedly 3 

percent Cherokee, roughly Elizabeth Warren range—enlisted the Cherokee tribal council to help 

him.” The ICWA makes it very clear that what constitutes an Indian child is one who is enrolled 

or is eligible to be enrolled in their tribe and since Mr. Brown was enrolled the baby was eligible 

per the Cherokee Nation’s constitution. While the argument is important because it challenges 

people to consider how they view race, it is important to recognize, that the ICWA like all 

Federal Indian Law and Policy is based on a political relationships where American Indian 

people are sovereign entities that existed prior to the formation of the United States and while 

American Indian also constitutes and ethnic minority it is also unique in that it also constitutes a 

political status (Morton v. Manacari).  

 

Plus, while slightly off topic, but relevant since it is used in the pro-Dusten Brown/Cherokee 

Nation media it was not that long ago that African Americans were simply “Black” if they had 

even one drop of African American blood. This was of course used to strip African Americans 

some of their rights as American citizens and served the purpose of the larger majority 

(European American). This same ideology, but in reverse, is being used currently for American 

Indians in that it serves the greater majority (European Americans) if Native people become 

disfranchised of their “tribal benefits” by dropping below a certain percent of Indian blood.  
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Lastly on this topic, Elizabeth Warren, served as a wonderful symbology of a person with 

Cherokee ancestry who was painted as less than Indian in 2012 due to some controversy over her 

“true” ethnic identity. Most of the public ended up seeing Ms. Warren as a “fake” Indian using 

her very “distant” Indian identity as a way to get ahead in politics. This author tied a well-known 

contested and heated issue to the Baby Veronica case for the purpose of swaying how people feel 

about Dusten Brown.    

 

Ethan Epstein goes on to write that the ICWA was ratified “at a time when ‘an alarmingly high 

percentage of Indian families [were] broken up by the removal of their children.’”
174

 The use of 

the word “when” clearly tells the reader that this is no longer an issue when in actuality Native 

Americans still represent an disproportionate number of foster and adoptive children based on 

the total American Indian population as stated before. “The Capobiancos are hardly the only 

family to have been torn apart as a result of this law….the Cherokee Nation, in particular, has 

been aggressive about marshaling the act to snatch children from their adoptive parents.”
175

  

 

The picture painted here for the reader is that the true home of this child is the non-Indian family 

and that the Cherokee Nation, along with other tribes, are in the business of “snatching” children 

from these “good” homes. This totally disregards the purpose of the ICWA in the first place and 

the laws given to state courts and adoption agencies by the law. Epstein paints the tribe as the 

villain in this article. He ends with the remark “Because Veronica does indeed have a ‘drop of 
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 Emphasis added. 
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 Emphasis added. 
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Cherokee blood,’ it is perfectly legal for her to be ripped from her family. Only when this law is 

repealed will the welfare of children like her be protected.”  

 

This completely flips the ICWA on its head because the act was intended to protect “children 

like her” as in American Indian children. It was designed to make sure she had the right to know 

her culture and be part of her tribe. The bias in this article should be fairly clear for anyone who 

knows anything about the case and the Indian Child Welfare Act, but it became painstakingly 

obvious throughout this case that most people had little knowledge of the ICWA and even less 

knowledge about American Indian history and their status as sovereign Nations. Most coverage 

of the event was either on one side or the other and no middle road was provided to the masses. 

Further, the pro-Dusten Brown/Cherokee Nation side was written in Indian papers and aired on 

NPR and the pro-Capobiancos side was written in mainstream newspaper and on popular shows 

like Dr. Phil.
176

 However, some mainstream papers closer to the Cherokee Nation like the Tulsa 

World would present a more favorable view of the Cherokee Nation and Dusten Brown on 

occasion.  

 

Case Briefs: 

The briefs submitted to the US Supreme Court also provide a wealth of data on the emphasis 

framing that each side used to argue their point. For example, the California State Association of 

Counties (CSAC) and the County Welfare Directors Association of California (CWDA) argued 

that the Cherokee father would not have met state qualifications to establish paternity under 
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South Carolina law if he had been white.
177

 This was a fairly typical frame of those wanting the 

case to be sided in favor of the adoptive couple. It is an attempt to say that we need to be color 

blind and preferential treatment should not be given to those based on race or ethnicity. Of 

course it ignores the fact that the ICWA does just that and furthermore, states that an Indian 

parent will be given the protection under the law of whichever is greater, that of the state or the 

ICWA. The US Supreme Court does end up stating in the decision that Dusten Brown did not 

qualify as a parent because he never paid child support which is how South Carolina determines 

if an unwed father is a parent.  

 

The Cherokee Nation and biological father also filed briefs, but this was in opposition to the 

Adoptive Couple. The emphasis frames in which they used had to do with culture, military 

service of the biological father, and history. Dusten Brown’s brief mentioned that the adoption 

rate of Indian children has been cited as eight times that for non-Indians and ninety percent of the 

adoptions have been into non-Indian homes. Further, the ICWA states that Indian children are 

vital to the continued existence of Indian tribes.  

 

The Cherokee Nation’s brief states that they have standing under the ICWA to determine the 

placement preferences of Cherokee children and the placement of Baby Veronica is of the utmost 

importance to tribal sovereignty and the continued existence of her tribe. Sovereignty becomes a 

buzz word or symbol that is part of the Red Power theory. In that, it emphasizes the strength and 

perseverance of tribes by banding together and fighting on. They also spend a lot of time in the 
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brief trying to correct what the media has been stating about Dusten Brown and showing that the 

biological mother and/or the adoption agency was less than honest when filing court documents. 

They note that Dusten and Christy were engaged, but then the relations between them became 

strained when the mother broke off the relationship in a text message and refused further 

communication. Mr. Brown was never notified by the biological mother of her decision to give 

up the baby for adoption. Furthermore, it was not till four months after the adoption that the 

“White couple” served the Cherokee father with papers days before he was deployed to Iraq. 

This contrast between White and Cherokee is common in the Cherokee media as the ICWA was 

specifically designed to prevent Indian children from ending up in White homes when other 

options were available. They also state that the father served in Operation Iraqi Freedom for one 

year and received a Bronze Star for his service. The focus on his military service became a very 

important emphasis for Indian media. Lastly, the Cherokee Nation noted that South Carolina 

held a four day hearing and ruled that the biological father had strong cultural ties to the Wolf 

Clan of the Cherokee Nation.
178

 This became important as one side tried to paint Mr. Brown as a 

drop of Indian and the other side tried to play up his Indian ethnicity including making sure there 

were a lot of pictures of Veronica in Pow Wow regalia and with Indian toys.  

 

The brief filed by the Guardian ad Litem (GAL) for Baby Veronica argued that the child was 

disconnected from both her biological father, her tribe and that the decision of the Supreme 

Court of South Carolina declared her best interests to be irrelevant.
179

 The argument about “best 

interest” also becomes a very important term used by both sides of the debate. Dr. Phil (show 
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aired in June of 2013) even spent a lot of time arguing that the tribe and the pro-Indian camp 

were ignoring the best interest of the child for their own.  

 

What some failed to understand or ignored is that the ICWA connected the child’s best interest 

of growing up with their culture and extended family. Further, the existence of tribes would 

depend on the children remaining in the communities. It isn’t an individualistic idea of best 

interest like it is for European Americans (or the mainstream society) instead it is a communal 

ideal that still governs many Indian Nations today. It is important to note that the GAL in this 

case was appointed by the court, but handpicked by the adoptive parents. The GAL should 

ideally serve to uphold the child’s best interests and not that of the prospective adoptive family. 

Yet as pointed out by Matthew L.M. Fletcher and Kathryn E. Fort, GALs have a huge impact in 

the decision made by the court, but many advocate against the implementation of the ICWA.
180

 

The GAL in this case stated that the benefits of being Native American included free lunches and 

medical care and that they did have little get-togethers and their little dances. She also belittled 

the father for living with his parents when not deployed.
181

  These insensitive and culturally 

incompetent remarks are exactly what Congress was trying to circumvent with the ICWA, but in 

this case the GAL’s words were weighted when a decision was made against the biological 

father. The GAL even continued to have a business relationship with the adoptive couple’s 

attorney throughout the case. GAL’s can play a huge role in ICWA cases, so it would serve 

everyone best if they were unbiased, knowledgeable, and professional at all times.  
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The Media: 

Bill Means of CNN News wrote an article on January 5, 2013
182

 on how an Indian child 

(Veronica) who was now twenty-seven months was forcibly removed from the only family and 

home that she had ever known because the South Carolina Supreme Court sided with the 

Cherokee father and Cherokee Nation. Again this frame is ironic in that it uses the imagery of 

being forcibly removed, the practice that has been done to Indian children (and people) since 

European contact, thus the enactment of the ICWA. Also forcibly removed is a common motif 

for American Indian people especially Cherokees as it is connected to the Trail of Tears, so it is 

interesting that Mr. Means used these words. However, his decision to emphasize the fact that 

this little girl spent the first two years of her life with the Capobiancos did relate with people who 

worried about her mental well-being and the effects of moving a child after that long of a time. 

 

The National Indian Child Welfare Association (NICWA) is a vehicle for American Indian 

interest by American Indians. It is a prime example of Red Power and spent a lot of devotion 

throughout the Baby Veronica case to make sure the “facts” were actually true, since like most 

things in the media there tends to be bias. NICWA even published on their website a table titled: 

“Fact Check of Statements Made Concerning the Baby Veronica Case.” Some examples include 

Melanie Capobianco telling Fox News on January 11, 2012 that they “were told she [Baby 

Veronica] was not an Indian child so we didn’t think it was going to make a difference.” 

However, the biological mother testified that she always knew the child was Cherokee because 

the biological father was. She disclosed this to the adoption agency several times. The mother 
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was very close to the Capobiancos so it would seem she or the adoption agency would have 

disclosed to them.  

 

On Anderson Cooper 360 on February 22, 2012 he reported that “[a]t just two years old this little 

girl is caught up in one of the strangest adoption cases that we’ve ever heard. Her story begins in 

2009, when Veronica’s biological parents put her up for adoption. That’s when Matt and Melanie 

Capobianco entered the picture.” Of course, this statement is false since the biological father was 

unaware of the mother’s decision to put the baby up for adoption, so the parents did not put her 

up just one parent.  

 

In the same vein, the Huffington Post on August 23, 2012 wrote that “[f]our months later, Brown 

(birth father) changed his mind and decided that he wanted custody despite the fact that he had 

never met the baby.” The reason for the four month delay is the fact that Mr. Brown was only 

made aware of the adoption days before he was to be deployed to Iraq. That same article stated 

that “[t]he state of South Carolina finalized the adoption and terminated Brown’s rights as a 

father for lack of action on his daughter’s behalf. Brown waived his right to consent to adoption. 

At that time, Veronica, then an infant legally became the daughter of the Capobiancos.” Yet the 

adoption was never finalized and only was after the U.S. Supreme Court ruling was handed 

down in 2013. Furthermore, it was the South Carolina Court that found that the father’s rights 

were in fact not and should not be terminated which is why the adoption was stopped.  
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Anderson Cooper asked Jeffrey Toobin
183

 if the biological father had waived his rights early on, 

but two weeks later changed his mind and Mr. Toobin responded that he did.
184

 However, the 

father only signed an “acceptance of service and answer of defendant” when he was served four 

months after the baby was born. Furthermore, it was only after signing the papers that the father 

became aware that parental rights would be relinquished to the prospective adoptive couple and 

not the biological mother.  

 

On the TRIO blog written by Jessica Munday on January 13, 2012 she wrote: “It’s difficult to 

ignore when Senator Jim Abourezk, a former U.S. senator from South Dakota that authored the 

law [ICWA] states this is ‘something totally different then what we intended at the time.’” 

NICWA fired back that Abourezk sympathizes with both families in the case but also recognized 

the importance of the ICWA and the tribe to be involved with adoptions. The issue in this case 

was not the ICWA, but that the ICWA was not followed. Abourezk stated to the U.S. Supreme 

Court that “[t]he tribe would have to agree to it [the adoption], before they would take the child 

out of the tribe and put it with a white family. [because this was] the rationale behind the creation 

of the law [ICWA].”  

 

Lastly, according to the “Save Veronica” website set up by the couple’s (Capobiancos) 

supporters, Veronica’s birth mother, Christina Maldonado, who is not Indian offered the child for 

adoption because she could not care for the child and had no support from the biological father. 

However, it was the mother who refused contact with the father and within eight days of hearing 
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of the adoption, Mr. Brown hired an attorney and filed in Oklahoma to establish paternity and 

support of Veronica. In footnote nine on page six of the U.S. Supreme Court opinion the paternal 

grandmother testified that she tried to contact the biological mother because she had money and 

gifts for the baby including hand-knitted items, but the mother never returned her phone calls.    

 

Another example of framing that actually predates the Baby Veronica case is that of a six-month 

old Leech Lake Band of Ojibwe child who was about to be adopted by the non-Indian family 

when the child was removed and placed in a foster family with siblings because it was 

determined that mother was American Indian. The story that Cameron Brown, a CNN Anchor, 

told in No Bias, No Bull painted the adoptive family as loving parents who had cared for this 

child since birth and they are losing their son because the mother is part Native American. 

Cameron Brown blamed the tribe stating that instead of having the ICWA the tribes should do a 

better job of creating better Indian families.
185

  

 

Yet another example can be found in Blanchard (2010) included in her dissertation in Appendix 

B a letter to the editor written by Aid to Adoption of Special Kids (San Francisco, California) on 

May 5, 1988 which was responding to a case involving Keetso, a ten month old Navajo baby 

who was removed from the non-Indian foster family and placed with the Navajo Nation to 

determine the best placement. They wrote, “The Indian Child Welfare Act is an embarrassment 

to the freedom of America, all America, and must be challenged and changed.” This private 

adoption agency framed the decision as backwards in progression and “contrary to liberty under 
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the law.” They argue that it goes against the civil rights acts and is outdated. They also thought 

that the ICWA came about “to encourage Indians to adopt their own children.”
186

 These media 

frames from the 1980s continue to be used today and were used in the Baby Veronica case.  

Table 5: Themes & Dichotomies 

Themes/Dichotomies Utilized by Whom? 

Our daughter Used by both the Browns and Capobiancos 

Best Interest Used by everyone in this case and was 

emotionally loaded with other terms like 

wealth, culture, individualism, communalism 

Possession Both sides tried to say the other was treating a 

child like a possession 

National Guard, Army, Iraq Veteran 

(emphasis framing) 

This was mostly used in the papers that were 

pro-Dusten Brown/ICWA/Cherokee Nation 

Forced The idea of forced or forced removal was an 

image used to bring up feelings of the Trail of 

Tears and Boarding Schools. It was the way 

some described the taking of Veronica from 

her biological father 

Kidnapped  This term was used to describe the custody 

change that took place when Veronica was 

placed with her biological father and again 

when Mr. Brown was ignoring the finalized 

adoption. 

Against “our” people, injustices 

(Red Power) 

This was often used in the tribal newspapers or 

the ones who report on Indian Country news 

and took this particular case to be a larger 

crime against all Native American people. 

Warrior, fight, stickball sticks 

(Emphasis framing and Red Power) 

These words and images were associated with 

Dusten Brown and connected culture to his 

fight to keep his daughter. 

Tribal sovereignty 

(Red Power) 

The larger picture that was pointed about by 

those interested in protecting tribal rights and 

laws including the ICWA 

Displays A term used to describe the rallies and cultural 
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(with a negative context) activities taking place after the adoption was 

finalized but Mr. Brown was still fighting to 

retain custody of Veronica. 

“Cherokee father”/“white couple”/non-Indian 

couple 

Cherokee father versus non-Indian couple was 

used when the author focused on race or if the 

article was mainly about the ICWA and there 

was an attempt to explain the law. Cherokee 

and white were used at times by both sides as 

almost derogatory terms. 

Adoptive couple/prospective adoptive 

couple/Capobiancos  

For those who favored the Capobiancos they 

were addressed as the adoptive couple or 

simply her parents, but for those who did not 

they would use Capobiancos. Prospective 

adoptive couple was used to remind readers 

that not until after the U.S. Supreme Court 

remanded the case back to South Carolina and 

an adoption was finalized were they legally 

Veronica’s parents.  

Her parents This could be either the Browns or the 

Capobiancos depending on which side the 

reporter/writer fell on.  

Fit parent The truth is that a lot of the media attention 

was spent tearing down Dusten Brown and his 

choices early on in the situation with the 

biological mother and his unborn child. 

“The star of the show” Both sides were accused of making a media 

circus out of this case, but truth is that Mr. 

Brown avoided the media at all cost up till the 

adoption was finalized at which point he 

started going public with his side. 

Abandoned, “dumped her”, bailed, deadbeat 

dad versus loving, caring, cut the umbilical 

cord dad 

Dusten was painted as abandoning his child 

while always mentioning that it was Matt 

Capobianco who cut the umbilical cord.  

Racist Interestingly enough this was used by the non-

Indians in this case and was the term most 

described with the ICWA.  

Outdated policy Again this was used by the non-Indians in this 

case and was used to describe the ICWA. 

Jurisdiction  This became the lynchpin of the whole case 

since the child was born in Oklahoma and only 

was able to leave the state because the papers 

were incorrect and did not mention her 

Cherokee heritage and it became important 

again at the end of the case when the case was 

heard in four different counties, including the 

Cherokee Nation, and the OK Supreme Court 
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all after the South Carolina Supreme Court 

finalized the adoption. 

Christianity and Wealth These were the images used to describe the 

Capobiancos and the things that they could 

give this little girl.  

Her (biological mother) right Of course many people argued that the birth 

mother “handpicked” the Capobiancos and that 

should be enough. 

Pictures say a thousand words Even if you could not read it you saw the 

images attached to the report or article it was 

very clear as to which side the reporter was on. 

There were also a lot of images circulating 

showing Veronica and her dad involved in 

Cherokee traditions. As for the Capobiancos it 

was the image of them crying as they handed 

Veronica to Mr. Brown or of the room that 

they had not touched in two years since 

Veronica had left.  

State’s rights versus Federal’s rights This was also a dichotomy that played out in 

the media since many saw the ICWA as being 

anti-state’s rights. It was clear that some of the 

reporters that argued for the prospective 

adoptive couple were interested in seeing the 

ICWA abolished and for states to have more 

control over the tribes. 

Signed his rights away A huge argument through the whole case and 

was portrayed (usually wrong) in the media 

was the actual truth behind Dusten Brown 

signing over his parental rights. Mr. Brown 

only signed an acceptance of service and a 

notice that the Capobiancos were going to 

adopt the daughter he had never met. His rights 

were never actually terminated until, by effect, 

the adoption was finalized in 2013. 

The lies and deceit  From the get go this case was flawed. Proper 

notice was not given to the tribes and when the 

child was sent out of state there was no 

mention of her being Indian. The biological 

mother testified that she knew that Dusten 

Brown being Cherokee would create barriers to 

the adoption. She told this to the adoption 

agency and the adoptive couple. The notice 

sent to the tribe by the adoption agency had the 

wrong birth day and spelling of Dusten’s name 

and no mention of his other family members 

(like it is required). This is odd for her not to 
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know since they were high school sweethearts, 

grew up in the same small community, and 

were engaged. Dusten was not served till days 

before he was to deploy to Iraq even though 

the child had been with the Capobiancos for 

four months at that time. Thus the media 

dedicated a lot of time either trying to muddle 

through the facts or kept perpetuating the false 

information. 

 

The image of the umbilical cord is an important emphasis because it was used by almost every 

media source that was pro-Capobiancos. It became almost like a mantra for what it took to be a 

real dad to this child. Dusten Brown on the other hand was ridiculed for not paying child support 

or being present at the child’s birth, never mind the fact, that the birth mother told the hospital to 

keep her birth a secret. These dichotomies carried out through the whole case and publicly. For 

example, the Capobiancos were the family from the suburbs of Charleston with college degrees 

while it was assumed by some that Mr. Brown lived on a poor reservation in Oklahoma and was 

a security guard. According to the Weekly Standard tribes “snatch” children from the adoptive 

parents who are just trying to “save” them.
187

  

 

Another example of opposition was the repetition of “the best interest of the child.” Steve 

Russell wrote that child custody is always about middle class morality
188

 and it was emphasized 

in the U.S. Supreme Court majority ruling that the Capobiancos could provide a better life 

financially for Veronica and they had sound moral character while Mr. Brown lacked wealth and 

morals.  

 

                                                 
187

 Aug 20 2012. 
188

 Cherokee Nation District 5 Email List. Steve Russell (7/19/2013) “White Power Day, June 25: Baby Veronica 

and SCOTUS Decisions.” 



127 

 

After the case was sent back to the South Carolina Supreme Court and they went ahead and 

finalized the adoption without a “best interest hearing” the media, protestors, and activist grew 

louder. This is one of the strongest example of Red Power in this case as many American Indian 

Nations, organizations, and coalitions came together to fight this ruling. This case was not 

simply about one man and his daughter, but a windfall that was sure to come if this ruling was 

allowed to stand. Three different American Indian organizations got together and filed a civil 

rights lawsuit in the name of Baby Veronica who was no longer a baby and needed to have a 

decision made on what was in her best interest today. Resolutions were also drawn up Native 

people took to the street to protest. Even before the last South Carolina ruling 389 Native 

Nations and Alaskan Native villages helped with the amicus briefs that were presented to the 

U.S. Supreme Court. Then there were the comments/opinions of the lay people which are 

examined next.  

 

 

The Public’s Comments: 

Living in Tahlequah during the duration of this case, the researcher observed this to be the topic 

of discussion for months. Even more so since the researcher was working for the Cherokee 

Nation’s Indian Child Welfare Department when the ruling came down from the U.S. Supreme 

Court. No one was quiet on the topic and everyone had an opinion. Most of those opinions were 

pretty black and white in nature. This is also true for the public comments posted online in regard 

to certain news reports and articles (See Table 6).  
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Table 6: Comments from the Public 

Penname/Paper/Date Comment 

Linda Kats, Broken Arrow, Oklahoma 

Tulsa World 

7-24-13 

“And yet another tragic story of what the 

current adoption industry produces. Money is 

the driving factor.” 

Jennifer Spencer, Orem, Utah 

Tulsa World 

7-24-13 

“Brown is not a father. He signed away his 

rites [sic] after the kid was born, he didn’t 

object until after he realized she was put up for 

adoption.” 

David Dymond, Tulsa, Oklahoma 

Tulsa World 

7-7-2013 

“Brown is trying to be the star of the show. 

Pity her parents.” 

Sherry Drake, Tulsa, Oklahoma 

Tulsa World 

7-7-2013 

“Why can’t these people in South Carolina get 

a child that truly needs a home with loving 

adoptive parents?” 

Jennifer Spencer, Orem, Utah 

Tulsa World 

7-7-2013 

“…Brown who is a drug felon.” 

Cindy Patterson, Collinsville, Oklahoma 

Tulsa World 

7-25-13 

“Wow, does he care who he causes pain to?” 

Jody Dalton, Tulsa, Oklahoma 

Tulsa World 

7-25-13 

“I do not understand why anyone would want 

to take a child away from their BIOLOGICAL 

parent.” 

(In Re) Cheryl Cato, Tulsa, Oklahoma 

Tulsa World 

7-25-13 

In response to comment above, “They 

[biological mother and father] both gave her 

away.” 

James Cartwright, Jenks, Oklahoma 

Tulsa World 

7-25-13 

“The whole Indian act almost seems racist.” 

James O’Brien, Broken Arrow, Oklahoma 

Tulsa World 

7-31-13 

“Indian or no Indian. Get this kid back where 

her father dumped her. In the arms of two 

loving adoptive parents. Move along Mr. 

Brown….you’ve overstayed your welcome.” 

Nikki Grace, Oklahoma City, Oklahoma 

Tulsa World 

8-8-13 

“he had no problem throwing her in his truck 

and driving 22 hours straight to Oklahoma 

when he snatched her…from the 

Capobiancos.” 

Nikki Grace, Oklahoma City, Oklahoma 

Tulsa World 

8-11-13 

“They [Browns] don’t even live on a 

reservation. It would be as if I would move to 

France, ignore their laws and say, “Nope, I’m 
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an American citizen. I only follow American 

laws.” 

Hubert 

Indian Country 

9-26-13 

“This suit [Capobiancos sue Dusten Brown and 

Cherokee Nation for half a million dollars in 

fees] shows it wasn’t about the best interest of 

Baby Veronica. It was a game to them” 

Mike 

Indian Country 

9-28-13 

“He was happy to sign away his parental rights 

and only reconsidered when he found out he 

would not be able to visit Veronica.” 

Karla Hartman, Pawnee, Oklahoma 

Tulsa World 

8-27-13 

“Pathetic. I cannot wait until the Capobiancos 

get Veronica back and these displays [cultural 

activities] can hopefully end.” 

Ann Franklin, Broken Arrow, Oklahoma 

Tulsa World 

8-27-13 

“They [Cherokee Nation] and the Browns are 

using Veronica as a pawn for their personal, 

racist and selfish ends.” 

Jordan Mannino, Oklahoma 

News 6 

9-2-13 

“When a women [sic] has a baby, it’s her’s 

[sic] It doesn’t belong to the state or some 

tribe.” 

QWY 

Tulsa World 

7-1-13 

“Her culture is 3/256 Cherokee. It is absurd to 

even call her Cherokee.” 

AngelK7 

Tulsa World 

7-2-13 

“The fact that she is Indian should have 

nothing to do with the case. They are playing 

the Indian Race Card. Why are whites the only 

one that can’t use their race as leverage?” 

Punkin 

Tulsa World 

6-26-13 

“The law the [sic] that the Brown family was 

manipulating was archaic and not in the best 

interest of ‘Baby Veronica.’ Brown and his 

lover gave up this precious little child, and so 

be it.  

SSHHH 

Tulsa World 

6-26-13 

“I would think that at this point if the adoptive 

parents really love her then they would let her 

go.” 

Anonymous 

Indian County 

11-23-13 

“sounds like they [Capobiancos] have decided 

to use a beautiful Native little girls as a gold 

mine.” 
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South Carolina Supreme Court Ruling: 

The State of South Carolina in their Supreme Court held a hearing on April 17, 2012 and filed 

their opinion on July 26, 2012. They affirmed the family court’s ruling to deny the adoption and 

maintain the custody of the child with her biological father, Dusten Brown. The opinion starts 

with a long section about the history and facts of the case. This is where they express what seems 

relevant to deciding the case. For example, the second footnote highlights Mr. Brown’s service 

in the military and the fact that he was currently a security guard. They also state that after the 

biological father called off the engagement that the father made no “meaningful attempts to 

contact her.”  

 

As for providing support the mother testified that the father refused unless she married him and 

the father testified that the mother never asked for help while she was pregnant. The mother also 

testified that she never told the father that she planned to place the child up for adoption even 

when she asked him if he would rather pay child support or give his parental rights solely to her. 

The mother admitted that she knew the father was a registered member of the Cherokee Nation. 

She believed she was also Cherokee, but not registered. Furthermore, she testified that she knew 

if the child’s status of an “Indian child” were known that certain things would come into effect. 

However, the pre-placement form showed that the mother was reluctant to share that the father 

was Cherokee.  

 

It was the biological mother’s attorney, hired by the Adoptive Couple, who first sent word to 

Cherokee Nation about the adoption, but the form said his name was Dustin not Dusten and the 

birthdate was wrong. These errors made it impossible for the Cherokee Nation with over three 
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hundred thousand citizens to determine if in fact Dusten Brown was an enrolled member. The 

mother also testified that she would not release her presence in the hospital when delivering to 

keep the father unaware of the birth. However, the court focused on the fact that the prospective 

adoptive father was the male figure in the room that cut the baby’s umbilical cord.   

 

When the Oklahoma Interstate Compact on Placement of Children (ICPC) was filled out the 

child was listed as Hispanic. Had that form said the child was possibly Cherokee the ICPC would 

have been halted, the child would not have been able to leave Oklahoma. This is an important 

part because of the intentional attempt to cover up the child’s Indian ancestry the child left the 

state, but had this not happened jurisdiction of the case would have remained with Oklahoma not 

South Carolina and more likely a different result would have occurred.  

 

The adoptive couple filed for adoption on September 18, 2009 yet they did not attempt to serve 

the biological father till January 6, 2010 when the father was scheduled to deploy to Iraq. Then 

on April 7, 2010 when the Cherokee Nation was finally able to determine the eligibility of the 

child they filed a Notice of Intervention in the South Carolina courtroom. This led to the court 

ordering paternity testing which named Mr. Brown as the father of the baby. In May the court 

did decide that the ICWA did apply. The hearing took place between September 12
th

 and 15
th

 of 

2011 at which time it was decided that the prospective adoptive parents could not. On December 

28
th

 2011 the court awarded custody of the child to the biological father. The Appellants filed an 

appeal and Judge Aphrodite Konduros lifted a temporary order, thus allowing the father to take 

the child home to Oklahoma on December 31, 2011 while the appeal was considered.  
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The South Carolina Supreme Court looked at three issues: (1) whether Appellants properly 

transferred to child to South Carolina (this has to do with who has jurisdiction to hear the case), 

(2) Whether the ICWA defers to state law in determining if an unwed father is an Indian parent, 

and (3) whether appellants proved grounds to terminate the father’s parental rights. The court 

relied on the Mississippi Band of Choctaws Indians v. Holyfield case which is pro-ICWA to rule. 

The court did find that had the facts about the child’s heritage been represented, the child would 

not have been allowed to cross state line, but since a motion brought by the father was dismissed 

when he was deployed in Iraq, the South Carolina court inherited jurisdiction, thus allowing 

them to hear this case. As for the question of being a father, they concluded that the ICWA 

clearly states that an Indian parent does not include “the unwed father where paternity has not 

been acknowledged or established,” but Mr. Brown did acknowledge and a paternity test was 

done so clearly Mr. Brown is defined as a parent by the ICWA. The Appellants attempted to 

argue that since the ICWA was not clear on what acknowledging means that it should defer to 

state law (South Carolina requires payment of child support or living with the child for six 

months prior to the adoption). However, the court found that the ICWA clearly states that parents 

will be given greater rights than state law gives them. With this reasoning, the court found that 

the father was in fact an Indian parent and that the ICWA did apply.  

 

With this decision, they moved forward to address each article of the ICWA and the only one 

that garnered some real discussion was that of the best interest of the child after spending two 

years with the prospective adoptive couple. However, testimony was provided saying that there 

may be short term stress, but that children at that age returned to an Indian parent tends to thrive. 

“While we are conscious that any separation will cause some degree of pain, we can only 
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conclude from evidence presented at trial that Father desires to be a parent to Baby Girl, and that 

he and his family have created a safe, loving, and appropriate home for her.”
189

 In addition, the 

court recognized that Indian children have special interests that need to involve keeping them 

connected to their tribe. They noted that while in the Holyfield case the tribe allowed the non-

Indian parents to adopt that there were added requirements such as keeping the child in the state 

and maintaining contact with the extended family and tribe.  

 

There was also a home study conducted on Dusten Brown and his family which highlighted the 

culture that was present in their home and to what extent that they were active in the community. 

This home study was completed by the Cherokee Nation and spent a lot of time emphasizing the 

noted conditions to include what it is considered to be Native American (e.g. Native artwork on 

the walls). There was a lot of ethnic pride among the father’s family which serves as an example 

of Red Power in that pride in one’s racial identity can serve as a vehicle to attempt or succeed at 

a goal. The goal here, of course, being keeping Baby Veronica “home” in Oklahoma with her 

father.  

 

The court also found that even if they did terminate parental rights of the father that they would 

have to abide by preferential placement preference laid out by the ICWA. “While the best 

interests of the child standard is always a guiding consideration when placing a child, any 

attempt to utilize our state’s best interests of the child standard to eclipse the ICWA’s statutory 

preferences ignores the fact that the statutory placement preferences and the Indian child’s best 
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interests are not mutually exclusive considerations.”
190

 In other words, it is in the child’s best 

interest to be placed with the family first, a member of the tribe second and any Native American 

tribe third. This is a unique frame as the court relies on the reading of the ICWA to conclude this 

but with most media (e.g. Dr. Phil) the child’s best interest is not connected to the tribe and if the 

topic about the tribe came up the media would decry “what about the child’s best interest?”  

 

In the conclusion, the South Carolina Supreme Court held that since this case involves an Indian 

child (notice it says child not parent and so when the U.S. Supreme Court ruled the father not to 

be a parent it did not negate the fact that the child is still Indian) all decisions must stem from 

that. In other words, they upheld Federal Indian Law and Policy and used the ICWA to frame 

their argument even if they did it “with a heavy heart,” they affirmed the South Carolina Family 

Court ruling.   

 

In dissent, Justice Kittredge painted the father as a villain stating, “I believe it has recast the facts 

to portray Father in an underserved favorable light, thus creating the illusion that Father’s 

interests are in harmony with the best interests of the child. The reality is Father purposely 

abandoned this child and no amount of revisionist history can change that truth.” Justice 

Kittredge went on to say that the ICWA is about deciding what is in the best interest of the child 

and even used the Holyfield case to state that the children were still adopted by the non-Indian 

family because on remand the tribe ordered that. However, the piece that Justice Kittredge 

missed is that the ICWA gave, or reinstated the sovereign right of, the tribe to make decisions on 

what is in the best interest of the child. Also in Holyfield the Choctaw Nation put conditions in 

place that kept the child connected to the tribe, which the Capobiancos had no plans on doing 

                                                 
190

 Ibid. 



135 

 

and do not even live in the same state as the Cherokee Nation. When this Justice laid out the 

facts of the case, he spent a lot of time putting down the biological father by stating that the 

father had another child that he owed $11,000 in child support arrearage and that it was only 

being paid by the garnishment of his check.  

 

However, what this Justice may not know is that in the state of Oklahoma child support has to be 

garnished and it is asked that individuals not pay on their own if it is going through the child 

support agency. The reasoning for this is so an accurate and reliable account can be made for the 

child.  

 

Justice Kittredge also states that the father spent “$20-25 per week for cigarettes and going to 

bars ‘drinking with [his military] buddies, joking and having a good time.’” He actually argues 

that the mother is more of a reliable witness even though it was proven that she intentionally kept 

information from the father about the birth and her intent to have the baby adopted. She also was 

not completely honest about the ethnicity of the child. J. Kittredge’s dissent is actually longer 

then the South Carolina Supreme Court ruling and was concurred by Justice Hearn who added 

“[i]n stark contrast to Father’s behavior in completely shirking his parental responsibilities, every 

action taken by Adoptive Couple since they learned she was going to be their child has 

demonstrated their deep and unconditional love and commitment to Baby Girl.” This Justice puts 

a lot of emphasis on the father’s behavior while forgetting that the Indian Child Welfare Act it is 

not solely about protecting the right of the Indian parent. Instead the child’s and the tribe’s best 

interests need to be considered in the situation which is related to the child growing up with their 

culture and the tribe’s long term survival. It is clearly easy to paint the biological father as evil, 
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using passive aggressive behaviors to get the mother to marry him and move to the army base, 

but in doing this the attention is being drawn away from the larger issue of American  Indian 

sovereignty and survival. It is also ignoring the original intent of the ICWA, but as an emphasis 

frame it is one that worked in this particular situation.  

 

 

U.S. Supreme Court Ruling: 

In 2013 the United States Supreme Court issued their ruling on the Adoptive Couple v. Baby 

Girl, a minor child under the age of fourteen years, et al.. The case was argued before the court 

on April 16
th

 2013 and decided on June 25
th

 2013. They held that the biological father, in fact, 

agreed to relinquish his parental rights (this was allegedly done in a heated text message to the 

biological mother). They held that the ICWA did not speak to what should be done when the 

parent with custody of the child is non-Indian and wants the child to be adopted. Further, they 

interpret “continued custody” to defer that Dusten Brown could not be an Indian parent as 

defined by the ICWA. Furthermore, they charged him with abandoning his child prior to the 

child’s birth. And that §1915(a) only gives preference if there are people wanting to adopt the 

child in the list of placement preference; however, disregarding the fact that the father’s family 

and the Cherokee Nation were unaware of the mother’s intent to place the child up for adoption 

and by time this was discovered the baby had lived with the Adoptive Couple for four months a 

few states away. The opinion of the court, interestingly enough, starts with the topic of blood 

quantum which is yet another example of framing. Justice Alito starts with, “[t]his case is about a 

little girl (Baby Girl) who is classified as an Indian because she is 1.2% (3/256) Cherokee.”
191

 

Yet in the first footnote “[i]t is undisputed that Baby Girl is an “Indian child” as defined by the 
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ICWA because she is an unmarried minor who is eligible for membership in an Indian tribe and 

is the biological child of a member of an Indian tribe.” The start of Section III of the opinion it is 

stated yet again that the child is only covered under the ICWA because she is “3/256 

Cherokee.”
192

  

 

Other emphasis frames were used as well, such as, at “the age of 27 months, Baby girl was 

handed over to Biological Father, whom she had never met” and “Biological Father has made no 

attempt to contact her [Biological Mother] since the time he took custody of Baby Girl.”
193

 So 

even though the father was prevented from having contact with the child or even being present 

for the birth, the Court used this to make Mr. Brown look bad. Further, he was villainized for not 

reaching out to the biological mother who had voluntarily given up her rights and actively 

worked to keep the father from the child. While some time was spent on defining what a parent 

is according to the ICWA and to them what a parent should be, the Court ended that discussion 

with “we need not decide whether Biological Father is a ‘parent’” since they did not use this part 

of the ICWA to decide the case.  

 

In an interesting part of the ruling, it is argued that the ICWA “surely does not provide greater 

protection for noncustodial parents” and that the primary point of the act was meant to safeguard 

against the removal of Indian children because of the cultural insensitivity and biases of social 

workers and state courts.
194

 They even go on to use the Holyfield decision to argue this point 

which is the interesting part since that case was a voluntary adoption done by both parents and 

was not a removal of the twins. Furthermore, “§1912(d) applies only in cases where an Indian 
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family’s “breakup” would be precipitated by the termination of the parent’s rights.”
195

 The issue 

with this argument is that the termination of Dusten Brown’s parental rights, in this case, cut the 

child’s ties with her tribe. Also §1912(d) is about protection against removal “not to facilitate a 

transfer of the child to an Indian parent.”
196

   

 

When it came to the preference placement list laid out by the ICWA, the Court ruled that since 

no other person who falls in the preference order was waiting in the wings to adopt that the 

Adoptive Couple could in fact adopt. However, the reason why no other Cherokee family or 

even Mr. Brown’s family had moved to adopt is because their main goal was to keep the child 

with the biological father who had now been raising the child for almost two years. As for at the 

start of the case, the Cherokee Nation was unaware of the mother’s intent to have the child 

adopted so how could a family have been located?  

 

In addition the court noted that “Biological Father is not covered by §1915(a) because he did not 

seek to adopt Baby Girl; instead, he argued that his parental rights should not be terminated in 

the first place.”
197

 Of course since that time the Cherokee Nation has moved to add biological 

parents to the placement preference list. In the footnotes it actually states, “that an Indian child’s 

tribe could alter §1915’s preference in a way that includes a biological father whose rights were 

terminated, but who has now reformed…If a tribe were to take such an approach, however, the 

court would still have the power to determine whether “good cause” exists to disregard the 

tribe’s order of preference.”
198

 This footnote led to the Cherokee Nation making an alteration to 

                                                 
195

 Ibid. p. 12 
196

 Ibid. p. 12 
197

 Ibid. p. 15 
198

 Ibid. footnote 11; p. 15-16 



139 

 

the list to include the biological parent, but as stated by the U.S. Supreme Court the state could 

still disregard this by using the dubious concept of the child’s best interest.  

 

Other examples of emphasis framing were used by the majority in the U.S. Supreme Court 

decision is the constant use of the concept of “abandon” to describe the actions of the father or to 

argue that the ICWA did not intend to protect parents who “abandon” their children. Secondly, is 

the sympathy given to the adoptive couple and an interesting phenomenon of worrying about the 

needs of the adoptive couples. “If this were possible, many prospective adoptive parents would 

surely pause before adopting any child who might qualify as an Indian under the ICWA.”
199

 It 

was almost like they worried about the best interest of the adoptive couple more than anyone else 

in the case and that more protection should be given to adoptive couples than the Indian child, 

parent(s), or tribes. 

 

Quickly worth noting is the concurring opinion of Justice Thomas J. Marshall who clearly is 

attempting to use dicta to change the course of Federal Indian Law and Policy. “The ICWA 

recognizes States’ inherent jurisdiction over Indian custody proceedings…but asserts that federal 

regulation is necessary.”
200

 Additionally, Marshall challenges the idea of plenary power saying 

that what is written in the United States Constitution was only in regard to commerce and what 

remains today is that the federal government retains sole power over Indians who reside outside 

the borders of the states except when it is dealing with non-Indians, then the state retained 

exclusive jurisdiction. He goes on to state that since Baby Girl was never domiciled on an Indian 

reservation that the Cherokee Nation has no jurisdiction over her. Even though the father is a 
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registered Cherokee citizen, he was not living on Indian land (never mind the fact that he was 

living on a military base instead) he is subject to the laws of the state. Marshall is creating dicta 

or creating a frame that can be used to enhance the power of the state, debunk plenary power, 

and abolish the ICWA.  

 

However, his understanding is actually incorrect in many ways. First there are no reservations 

left in Oklahoma
201

 and second Holyfield actually states that the tribe can have power over a 

child born off Indian land. Also his choice to use inherent jurisdiction to refer to the state is a 

play on the words when oftentimes this term is associated with tribal entities when talking about 

sovereignty. Lastly, the phrase of “outside the borders of the states” is interesting since 

technically there is no land in the U.S. that actually does not lie within the boundaries of a state.  

 

Justices Scalia, Sotomayor, Ginsburg, and Kagan all dissented with the majority’s opinion. The 

biggest claim made by these Justices is that “the majority begins its analysis by plucking out of 

context a single phrase from the last clause of the last subsection of the relevant provision, and 

then builds its entire argument upon it.”
202

 Further, “Policy disagreement with Congress’ 

judgment is not a valid reason for this Court to distort the provisions of the Act.”
203

 This is 

important since the dissenting Justices are noting that the majority is attempting to frame their 

argument in a way that leads to the conclusion that they want as opposed to following the intent 

of the law. For example, the majority argues about the term parent and when their rights are 

protected (involuntary removals) but as pointed out in the dissent “any action resulting in the 
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termination of the parent-child relationship” is covered under the ICWA.
204

 Also the majority 

ruled that the father gave up his parental rights in texts, but the dissenting Justices argue that 

“[a]ny voluntary consent Birth Father gave to Baby Girl’s adoption would have been invalid 

unless written and executed before a judge and would have been revocable up to the time a final 

decree of adoption was entered.”
205

  

 

“But it is incongruous to suppose that Congress intended a patchwork of federal and state law to 

apply in termination of parental rights proceedings.”
206

 However, the majority ruled that under 

South Carolina laws a biological father is not a parent until child support is paid. This of course 

varies from state to state, thus it does seem more appropriate that Congress intended the ICWA 

to determine one set of definitions for the word “Indian parent” that would be used across the 

board. Further, the dissenting opinion notes that a bond between a parent and child is also 

biological and not something that vanishes just because the child has been prevented contact. 

There are two other arguments made by the majority pointed out above that the dissenting 

Justices had issues with. The first issue is this concern for the adoptive parents, “[w]e must 

remember that the purpose of an adoption is to provide a home for a child, not a child for a 

home.”
207

 The second deals with the lack of concern for tribal rights in their opinion, “A tribe’s 

interest in its next generation of citizens is adversely affected by the placement of Indian children 

in homes with no connection to the tribe, whether or not those children were initially in the 
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custody of an Indian parent.”
208

 The ICWA protects not the rights and interests of the child and 

the Indian parents, but it is also supposed to protect those of the tribe.  

 

As mentioned before dicta is so important since it can be used for the next case to come before 

the Court which may account for why the last part of the dissent mentions Morton v. Mancari 

and Santa Clara Pueblo v. Martinez to discuss the concept of Indian identity and membership 

status. The first case is a federal ruling stating that preferences can be made to American Indian 

people because it is not based solely on race, but a unique legal and political status that is special 

to Indian people due to the fact that Natives predate the formation of the U.S. and the 

Constitution. The second case deals with the fact that it has been held by the U.S. Supreme Court 

that the American Indian Nations have the right to determine for themselves citizenship.
209

  

 

In conclusion, “[t]he majority’s hollow literalism distorts the statue and ignores Congress’ 

purpose in order to rectify a perceived wrong, that while heartbreaking at the time, was a correct 

application of federal law…But it can be said with certainty that the anguish this case has caused 

will only be compounded by today’s decision.”
210

 The Justices offered a possible option for the 

paternal grandparents to now move to adopt the child (which they did) before this case was 

remanded back to the South Carolina Supreme Court, but as we will see this did not change the 

course of the case.  
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The Second South Carolina Supreme Court Ruling: 

Upon return from the U.S. Supreme Court, the Supreme Court of South Carolina
211

 heard from 

the birth father in a motion to remand to deal with some new issues not previously stated in the 

original case in South Carolina. The first included that he believed the case ought to be 

transferred to Oklahoma since the child now lived there for eighteen months and a competing 

adoption petition was pending. Second, whether his parental rights should be terminated or was it 

in the best interest of the child to stay with her natural parent. Third, with the now competing 

adoption petition filed by family members of the child in Oklahoma should not the ICWA be 

triggered and the preference placements outlined by the statutes take precedence?  

 

The South Carolina court denied this motion in its entirety. They reasoned that any further delay 

would hurt the child. They ruled instead, that since the father never had custody of the child the 

ICWA did not apply as the U.S. Supreme Court pointed out. Further with the U.S. Supreme 

Court ruling that this was not an ICWA welfare case, they used state law to decide the final fate 

of Baby Veronica. State laws assert that unwed fathers do not need to consent to an adoption. 

While the South Carolina Supreme Court did not terminate Dusten Brown’s rights they did send 

it back to family court to expedite the adoption which would in effect terminate his rights. Two 

court justices, C.M. Pleicones and D.W. Beatty disagreed with the majority and stated that the 

U.S. Supreme Court ruled that they had erred when the court originally used two provisions from 

the ICWA to bar the termination of Mr. Brown’s parental rights, but they also felt that this 

should be remanded to South Carolina Family Court to decide at this point what would be in the 

best interest of the child. The biological father relied heavily on the dissent of U.S. Supreme 

Court Justice Sotomayor to argue that if his rights were to be terminated that the ICWA would 
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still have to be looked at since the child was still an Indian child as defined by the ICWA which 

would allow for the family and tribal members to petition to adopt. However on remand the 

South Carolina Supreme Court ruled that they did not have to terminate parental rights, but 

instead once the adoption to the Capobiancos was already finalized, he would be released from 

all parental responsibilities.    
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CHAPTER 5 

 

CONCLUSION: EXITING THE STAGE 

 

 

Returning to the Original 6 Questions: 

Has the public’s perception changed on the Indian Child Welfare Act (ICWA) and the need for 

it? 

For a large sector of society, yes the way in which people see the ICWA is outdated and out of 

sync with the current political movement of equality for all and no special treatment for one. 

Since Indian children are no longer being plucked off the reservation (well at least not in this 

case) and placed with white Christian (or Mormon) families the ICWA represents a time that has 

passed away.  

 

What type of emphasis framing did the different media use and how did this affect the public’s 

perception?  

As talked about extensively in this dissertation the emphasis of sovereignty, collectivism, and 

culture were used by the media in support of Dusten Brown. While the concepts of 

individualism, assimilation (or not enough Cherokee blood to really count), and equality for all 

was used by those in favor of the adoptive couple. Additionally, the idea of taking this “poor” 

baby and saving her by placing her with a wealthy couple was used not only by the written media 

but also the talk shows of Anderson Cooper and Dr. Phil.  

 

Did the state cases leading up to the Baby Veronica case set the tone for how this case was 

decided? 



146 

 

A majority of state cases were using the concept of an Existing Indian Family Doctrine (EIFD) to 

disenfranchise absentee and unwed parents from their children since the time of the Holyfield 

case, but there was a more recent trend to steer away from this concept, so the U.S. Supreme 

Court case ruling was actually surprising for many. 

  

How was Red Power theory (or ethnic resurgence) used in the media and by the actors to try to 

influence the outcome of this case?  

From the very beginning of this case the ethnicity and cultural connection that the biological 

father had to his tribe was also on trial. So not surprisingly the second Dusten Brown was 

granted custody of his daughter a large amount of photos of Veronica doing “Cherokee” things 

reached the media. At the end the rally of Cherokee supporters including the Principal Chief 

(John Baker) himself sent a clear message that this case had not only brought a resurgence of 

ethnic pride to Cherokee people, but Indian Country as a whole. This case had larger implication 

on the welfare of Indian people in general and Federal Indian Law and Policy which caused 

many American Indian media sources to follow this case and support Dusten Brown and the 

Cherokee Nation.  

 

How does mainstream America view American Indian Law and Policy? 

There is nothing new about the fact that most of America is vaguely aware of federal Indian law 

and policy. Most did not even know what the ICWA was until this case hit the mainstream 

newspapers. There is nothing fashionable about people questioning the authenticity of Cherokee 

people as real Indians. So for many, as seen in this case, it doesn’t make sense to use laws 

created to protect “real” “disadvantaged” Indians from scrupulous social workers, boarding 
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schools, and private adoption agencies. The blood quantum was discussed in most all media 

sources and even the U.S. Supreme Court ruling with one Justice saying the child only had a 

drop of Indian blood in her. Further, the biological father had to spend four days proving to the 

court that he was “Cherokee.” They tested his knowledge on traditions, his clan, the foods he ate, 

and the cultural events he attended. Even though the overall sentiment by the media and 

mainstream American is that there should not be special laws for people based on the color of 

their skin. Of course this statement ignores the fact that there are special laws for American 

Indians based on their political status and not just their race.   

 

What recommendations could be made to the Indian Child Welfare Act to make it stronger? 

Recommendations:  

 Congress could bring the Indian Child Welfare Act back into the discussion and pass an 

amended version that outlines exactly what each term means including: parent, best 

interest, member of a tribe, Indian, and custody. 

 Congress needs to describe what is meant by “continued custody,” “existing Indian 

family,” “proper notification,” and “higher state or federal standard applicable to protect 

rights of parent or Indian custodian of Indian.” 

 Congress should go back and clarify what the intent of the Indian Child Welfare Act was 

and do a study to see if conditions have changed to warrant amending or repealing the 

law. 

 Congress needs to create forms that every state uses to establish if the child is or is 

eligible to be a member of an Indian tribe (see Appendix B and C for examples). 
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 The notification process needs to be completed sooner by the states if the tribes are 

expected to locate a family prior to the child being placed in a non-Indian placement. 

 If more funding was funneled to the tribes to start or better their existing child welfare 

programs the states could have less of a role in the child welfare process.  

 More work needs to be done to locate American Indian families by the Department of 

Human Services (or similar departments), so that children are being placed in ICWA 

compliant homes. 

 Private adoption agencies that circumvent the ICWA should face steep penalties and this 

money could be funneled to the tribes.  

 More awareness and education of the general public should be given on the issues of 

American Indian child custody proceedings and why the ICWA exists. This needs to start 

early on in places like elementary schools. 

 The exact procedure of what it takes to terminate a biological parent’s rights as to 

voluntary and non-voluntary proceedings should be outlined in the proposed amended 

Act and how this needs to be done for both biological parents. 

 The placement preference may need to be amended to include biological parents as the 

first choice when a child is taken into custody or is given up by one parent. 

 The federal government should reemphasize their exclusive jurisdiction over American 

Indian Nations and stress to the individual states that American Indian governments are 

sovereign entities and that their jurisdiction and self-governance should be respected. 

 States should be discouraged from making piecemeal decisions that eat away at the 

ICWA because this no longer makes the act uniform.   
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 States should be required to have a best interest hearing on all custody cases involving 

American Indian children and the tribes should be included in these hearings.   

 

 

The Future: 

 

It is still unclear what ramifications the U.S. Supreme Court ruling will have, but it is important 

to briefly comment on the dissenting and concurring opinions since this creates legal dicta that 

can be used to craft an argument in the future. Justice Breyer specifically points out that the Baby 

Girl holding does not cover a parent who was deceived about the existence of the child or was 

prevented from paying child support. This means that an Indian parent who may not have a 

relationship with a child but his wages are being garnished for child support would still be 

protected by the ICWA. However in a different vein: 

The Court’s opinion makes clear that, had the father, the grandparents, or another 

member of the tribe attempted to adopt Veronica at the initial hearing, the 

placement preferences of § 1915(a) would have been applicable regardless of the 

fact that they had no prior relationship with her and, therefore, could not be 

considered an “existing Indian family.” This part of the Court’s opinion is odd 

because it means that noncustodial Indian parents facing termination will likely 

fare better in their bids to adopt their own children than in their attempts to 

prevent the termination of their parental rights.
212

 

So it can be held that the South Carolina court’s final decision was in error since the Browns had 

filed for adoption, and so according to the U.S. Supreme Court ruling it did trigger the 

protections of § 1915(a). 
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Another thing that the U.S. Supreme Court ruling did was eliminate the need for active efforts in 

order to find a suitable placement for the child as outlined by the ICWA’s preferences. In other 

words, states no longer have to seek out potential adoptive Indian caregivers. This guts the 

ICWA, but since the ruling was in regard to voluntary adoption proceedings the impact may be 

lessened if it does not end up being applied to involuntary child custody proceedings. Still if the 

tribe must supply an Indian placement right at the beginning of the proceedings (voluntary or 

involuntary) it will put an undue burden on the tribes because it will fall on the tribes to increase 

the assistance they offer potential Indian foster and adoptive homes.  

 

Furthermore, the timely manner in which a tribe is notified of custody proceedings will become 

the lynchpin in keeping children within the tribes. As a person who worked in Indian Child 

Welfare, notice was not something given promptly or correctly. Often times it required 

requesting further information from the Social Worker several times because they would not 

provide all the information laid out by the ICWA and BIA.  

 

On a positive note, the Court had the opportunity to adopt the EIF doctrine which would have 

created major exceptions to the ICWA applicability, but they did not.
213

 As emphasized by Jones 

(2014):   

“Moreover, the application of state family law will be a contradiction of the 

ICWA’s congressional intent to provide a uniform federal standard in terminating 

Native American parental rights. Without the application of the ICWA’s 
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procedural protections for parental rights, the default law to govern will be state 

laws.”
214

  

 

And it is well documented in case law that states do not tend to be favorable to American 

Indians or the laws that the federal government has put in place for American Indians.  

 

With the current political climate which is trying to get away from “preferential treatment” for 

any ethnicity/race coupled with the idea of children having inherent rights that dictates their best 

interests, the framing of Dusten Brown as a villain and deadbeat dad paved the way for the ruling 

that favored the more well-to-do non-Indian family that will now raise Baby Girl away from her 

tribe and her paternal family. And now would be the time, while the iron is hot, to either move to 

get the ICWA abolished altogether or get Congress to revamp it to make it more clear in today’s 

society. But only time will tell what the future of the Indian Child Welfare Act will be. 

 

A positive side of this ruling for the larger American Indian community is that it did uphold that 

the ICWA is constitutional due to the authority vested in the Indian Commerce Clause and that it 

did not perpetuate racial discrimination. But according to Dustin C. Jones it did create two 

classes of American Indian people. The first class consists of those who remain in stereotypical, 

Anglo-American martial relationships.
215

 The second class consists of Native American parents 

who are absent from their children’s lives. In 2011, sixty-six percent of all American Indian 

births were outside of a marriage.
216

 This is a large portion of American Indian children who will 

be affected by this ruling. Furthermore, the decision “re-opens the pathway for hostile state laws 
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and state judicial decisions to work adversely against tribal interests in the Native American 

parent-child-tribe relationship.”
217

 So in complete contrast of the spirit of the ICWA, White 

American values are being used to classify what constitutes an Indian parent and the state is once 

again given a way to interfere with tribal interests. It is well known that the states have more 

often than not been an enemy to the tribes and that the federal government is meant to use the 

power vested in them by the U.S. Constitution to protect the interest of American Indian people 

and tribes. 

  

Marc Mannes argues that Indian Child Welfare “has almost exclusively emphasized creating 

opportunities for culturally appropriate placements, and only minimally dealt with the 

preservation of families”
218

 He goes on to say that this is understandable since the placement 

preference of the ICWA is still being ignored, but there is also a lack of quality Indian foster 

parents which is where some tribes have been focusing their efforts. Cherokee Nation for 

example just proclaimed November as Adoption Awareness Month in 2013. The Cherokee 

Nation Indian Child Welfare adoption program has been operating since the early 1990s. Part of 

what they do is recruit Cherokee homes that can take placement of Cherokee children, but most 

importantly they are screened to make sure they will keep the children connected to their tribe 

and community. One parent in the home must hold a Cherokee Nation citizenship card (i.e. blue 

card). Marc Mannes is concerned that the emphasis on placement will take the focus away from 

preventing removal in the first place.  
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In Oklahoma it is seldom that the Cherokee Nation Indian Child Welfare caseworker is involved 

before the removal of the child. “The expanded use of out-of-home placements and lack of 

employing placement prevention practices occurs despite the fact that Title II of the ICWA 

contains language which argues that before an out-of-home placement has been made, efforts 

must be undertaken to keep the family together.”
219

 Of course this applies more to involuntary 

removal of Indian children. In other words, the recent move of the Cherokee Nation to expand 

placement preference to include biological parents is part of a larger band aid solution to the 

issue of once the child is removed, but efforts would be better spent trying to focus on the 

concept of family preservation prior to removal.  

 

Workshop 3 titled “Indian Child Adoptions” was held on Thursday, January 16, 1992 and was 

facilitated by Janie Braden
220

 at an Indian Child Welfare Conference in California and 

highlighted the issue with private adoption agencies. A woman stated “We have been getting a 

lot of calls from private adoption agencies. At least they’re familiar with the ICWA…But what 

they want to do is this, when a birth mother comes in to say she wants to relinquish custody, then 

they want us to find them a family, one with all of these real all-American family qualifications 

and criteria. Then that family has to pay $10,000 for the home study, $30,000 when the child is 

born and then another $10,000 to the mother. And these agencies don’t understand that Indian 

families are not going to buy a child…[Furthermore] the birth mother goes to them because they 
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want this to be confidential and so they assume that the tribe does not have to be contacted. Well 

that’s not right”
221

 (as held by Mississippi Band of Choctaw Indians v. Holyfield).    

 

In the same workshop another woman almost foreshadowed the issue we have today: “But it’s 

easier to just go ahead and take the precautions initially outlined in the ICWA than it is two years 

down the line to say, I didn’t even ask if this child was Indian. Then you have to start all over 

and that’s when a lot of people get hurt, like the foster families, the adoptive families, and 

especially, the children.”
222

 Had the private adoption agency and biological mother of Veronica 

heeded this 1992 warning maybe the Capobiancos, Dusten Brown, the Cherokee Nation, and 

especially, Veronica would have been spared so much pain.  

 

It is unclear as to whether or not the child has any contact with the biological father or her 

Cherokee roots at this time. Neither the Capobiancos nor Dusten Brown have talked to the media 

about the case since handing the child over to the adoptive parents except a brief appearance on 

the Dr. Phil show again by the Capobiancos. 

 

In 1986 Kathryn A. Carver wrote that the ICWA “did not go far enough because it did not 

sufficiently cover voluntary foster care, preadoptive and adoptive placements.”
223

 Which is 

exactly why in 1985 there was an attempt in Minnesota to pass the Indian Family Preservation 

Act. This act would have extended notice to preadoptive placements and clarified the 

enforcement powers. The main reason why this did not pass is that some legislators did not want 
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to give the tribes any more power to tribal courts over child placement. However, had this act 

passed it would have clarified many of the questions that were posed in the Adoptive Couple v. 

Baby Girl et al. case since the part of voluntary adoptions is mostly vague within the ICWA.  

 

In light of the Baby Veronica ruling it may help if Indian Nations started lobbying within their 

states for further protection when it comes to child custody cases (voluntary and involuntary) so 

that they do not have to rely on the ICWA. However, the ICWA should be rewritten by Congress 

with the original intent in place including the need to protect American Indian tribes from the 

states.  

 

Christine D. Bakeis like so many others have argued that the ICWA violates the rights of the 

individual.
224

 She actually uses the Baby Allyssa case cited before to show that the Navajo 

mother’s wishes were trumped by the tribe and that this should not be allowed. The problem with 

this argument is that it is the same one that led to the creation of the Indian Child Welfare Act in 

the first place. It is taking European values to judge American Indian societies and culture. Yes, 

from a European perspective it is about individual rights along with state rights over federal, but 

for many Native people it is about the collective. It is the tribe as a whole that will protect the 

continued existence of Native American community and this is sometimes done by putting the 

community above the individual. The mother in the Baby Allyssa case was raised partially 

Mormon and even stated that her decision (value system) came from that Mormon upbringing. 

Her decision to give the baby a “better” life by getting her off the reservation takes the idea that 

wealth is measured by money and not the cultural ties that the child would have received 
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growing up on the reservation. The child will not likely know what it means to be Navajo or 

even have the proper ceremony for her first laugh or when she becomes a woman. Thus the 

culture starts to die with her because she will in turn be unable to give this culture to her 

children. If all American Indian children were adopted out to non-Indian families for the purpose 

of a “better” life, the beautiful and unique cultures of Native people would be solely something 

we read about in books.   

 

The ICWA clearly states in §1914 that any parent or Indian child’s tribe may petition any court 

of competent jurisdiction to invalidate any state court proceeding under the ICWA by showing 

that such action violated any provisions of section 1911-1913 which includes issues of 

jurisdiction, right to transfer matters to tribal court, tribe’s right to intervene, full faith and credit 

issues, proper and timely notice to parents, Indian custodian and tribe, parent’s right to 

appointment of counsel, right to the parent and tribe to examine any court records, efforts of 

placing agency to offer remedial services and rehabilitative programs in an effort to prevent 

removal, evidence levels for removal and termination, ability of parent to withdraw consent in 

voluntary foster care placement, ability of parent to withdraw consent and have the child 

returned in voluntary terminations, and ability to vacate final decree of adoption within two years 

for proper cause.  

 

At an ICWA conference on April 4, 2013
225

 David Simmons, Director of Government Affairs 

and Advocacy, and Addie Smith, Government Affairs Associate, presented a workshop titled 

“Promoting Racial Equality and Racial Healing in Indian Child Welfare.” Some key points that 

they made included the fact that one of the key strategies of colonization was destroying social 
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supports which includes taking children and breaking up family networks. The process then of 

decolonization must include protecting the children while also working to heal from historic 

trauma resulting from colonization.  

 

The National Indian Child Welfare Association (NICWA) is a part of that healing by educating 

congressional staff regarding the benefits of the ICWA and need for policy reforms to support 

greater tribal access to federal child welfare funding since this would help with the development 

of infrastructure for things like tribal foster/adoptive homes. Since the U.S. Supreme Court ruling 

was handed down on the Baby Veronica case, NICWA continues to try to educate and push 

policy reform. NICWA is a form of Red Power. In fact, on October 3, 2014 NICWA released a 

statement in regard to a new ICWA case in Alaska
226

 stating that NICWA disagreed with the 

decision of the Alaska Supreme Court and that “[c]ultural knowledge and recent social science 

research tells us that children who are raised by family members have better long-term outcomes. 

This decision was not only a failure to correctly interpret the law, but also a failure to understand 

what is in the best interest of this child. In its decision, the Alaska Supreme Court erred in its 

interpretation of Adoptive Couple v. Baby Girl.”
227

 In this case a grandmother wished to adopt 

the child and attended court and testified that she wanted to adopt, but the Alaska Supreme Court 

ruled that she had to formally file an adoption petition and failed to do so. NICWA argued that 

this would create an undue burden on Native American people and that the ICWA does not state 

such a requirement. From the review of some state court cases above, it could be argued that 

Alaska has always ruled negatively to the ICWA and Indian parents, tribes, and custodians. 

However, the Baby Veronica case has given new ammunition for states that do not support the 
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ICWA to skirt the intent of the Act. The future of the ICWA will depend on Congress going back 

and fine-tuning and giving teeth to the Act; otherwise, courts will continue to use bits and pieces 

while ignoring others (or the intent of the Act) to rule the way that aligns with their personal 

values. 

 

Furthermore, the ICWA:  

“does little to alter the conditions that Congress held responsible for the 

unwarranted breakup of Indian families. The Act does not mandate tribal 

participation in case planning or early family intervention. Instead, it assigns 

tribes to an adversary role after proceedings to remove the child have been 

initiated. This limits tribe’s ability to prevent family problems. The Act’s 

emphasis is on removal and placement, not prevention.”
228

  

 

Since the U.S. Supreme Court ruled in the Baby Veronica case that if the Cherokee Nation 

wanted a Cherokee family or the extended family of the biological father to adopt that they 

needed to have that person waiting in the wings and filing paperwork before the child is placed 

in a non-Indian home; however, this provides a huge challenge. In fact, it may seem 

insurmountable considering the amount of American Indian children in pre-adoptive homes and 

foster care coupled with the lack of funding that has been given to the ICWA. In 2013 there were 

8,266 (or 2% of the total foster care cases) American Indian children in foster homes. Of all the 

children waiting to be adopted 1,748 or 2% were American Indian in 2013.
229

 Furthermore, how 

can an American Indian Nation be expected to have a family waiting in the wings when the state 

does not even get the tribes involved until after the removal of the child? 
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“Even today, it is apparent that the lifestyles of Indians differ markedly from those of the non-

Indian world. Those differences are significant and intersect areas of heritage, geographical 

location, race, religion, language, historical background, and family practices. This 

distinctiveness is also apparent in their world view and symbols of group identity.”
230

 It was this 

uniqueness that the Congress was trying to preserve while creating the ICWA. It is evident in the 

way that each side framed the discussions and arguments surrounding the Baby Veronica case 

that there is a huge difference in world view and the symbols in which we use to tell our stories. 

“For American Indians, the extended family is the primary means by which their culture is 

maintained and developed. The policy of the state eschewing this concept of family works 

against Indian self-government and cultural preservation.”
231

 This can be extended to the U.S. 

Supreme Court who ruled that Veronica should be raised by the Capobiancos and not the 

extended family, like Dusten Brown’s mother who was more than willing to adopt the child. As 

we were taking a few steps forward with the self-determination era and paying special attention 

to reviving American Indian culture, this ruling can seriously impact that progress if the children 

continue to be removed from their extended family and culture.  

 

The purpose of the ICWA was to protect the best interest of Indian children and to promote the 

stability and security of Indian tribes and families.
232

 In other words, there was meant to be a 

balance between the interest of the child and the Indian Nations knowing that children are a 

resource required for the survival of the tribes. However, the Adoptive Couple v. Baby Girl et al. 

ruling was able to circumvent the ICWA by using state (South Carolina) statutes to 
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disenfranchise Dusten Brown of his parental rights. What has been left out of the discussion 

almost exclusively is the blatant disregard for the sovereignty of the Cherokee Nation. It was 

pretty easy for the media to frame Dusten Brown as a villain and dead beat dad. Even if this were 

the truth, it does not negate the fact that previous cases that have determined a child to be Indian, 

which Veronica still is, have upheld that tribes should be involved in the process of determining 

where the children will go if it cannot be with their parents. In fact the ICWA states it pretty 

clearly that the child should go to extended family first, a member of the child’s tribe second, 

followed by a member of any tribe third. If this is not the case there must be good cause showing 

why this was disregarded. This never really took place since somehow the U.S. Supreme Court 

ruling stated that Mr. Brown was not an Indian parent, thus the ICWA was not triggered.  

 

The California Court of Appeal even held in In re Junious M. that it is up to the tribe to 

determine membership of the child and that that determination is conclusive.
233

 Further 

California ruled that the lack of the child’s previous opportunity to develop their ethnic identity 

should not be grounds to dismiss the ICWA. Veronica is an enrolled member of the Cherokee 

Nation and as such should have been protected by the placement preference as outlined by the 

Act and not as it was interpreted by the current U.S. Supreme Court.  

 

When the new South Carolina Supreme Court ruling came down, Dusten Brown attempted to 

find legal avenues to avoid losing his daughter again including breaking the law by not handing 

her over. The Capobiancos came to Oklahoma for over a month to try to take custody of the 

child. In tow was Troy Dunn, a TV personality, whose show, irony abound, reunited adoptive 
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adults with their biological parents. During this time both sides were fighting in multiple 

different courthouses making the jurisdiction in this case even more complex.  

 

While in the Oklahoma Supreme Court, Dusten Brown quietly surrendered his daughter on a 

Monday night. In January of 2014 a South Carolina judge dropped the contempt court case 

against Dusten Brown which finally ended the long drawn out battle for Baby Veronica who was 

a baby no more. The Capobiancos were also looking for financial compensation for the expenses 

they acquired during their seven-week visit in Oklahoma when attempting to fight for custody 

awarded to them by the South Carolina Supreme Court. However, there is still a separate civil 

case in Oklahoma where the Capobiancos’ attorneys are seeking more than one million in fees 

and expenses from Mr. Brown and the Cherokee Nation for their time leading up to the U.S. 

Supreme Court ruling. Mr. Brown has not spoken since early October of 2013 when he told the 

press that he would be dropping all legal efforts to keep his daughter. That same month the 

Capobiancos went back on the Dr. Phil talk show, but have been quiet since then except through 

the forms of lawsuits.
234

  

 

Four months later, the biological mother dropped the lawsuit to overturn the ICWA in South 

Carolina. Maldonado et al v. Holder named the United States as well as the Cherokee Nation as 

part of the defendants charging the ICWA to be “race-based” legislation. In South Dakota, the 

Oglala and Rosebud Sioux Tribes along with parents have sued the state in federal court over 

multiple ICWA violations. The million dollar lawsuit in Nowata, Oklahoma; however, was still 

awaiting a decision even though the attorneys for the adoptive couple told the media that their 
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work was pro-bono.
235

 This information was published in the Indian Country newspaper and the 

report used a picture of Baby Veronica lying on top of her biological father’s back while giving 

him a hug. One last attempt at symbolism and framing done in favor of Dusten Brown even after 

the case had ended.  

 

The truth is that things have started to change. Michael Overall of Tulsa World reported that 

Oklahoma State Representative, Wade Rousselot, wrote House Bill 2442, officially called the 

Oklahoma Truth in Adoption Act which will require biological fathers to appear in front of a 

judge to relinquish parental rights before and adoption can proceed. Of course, this is what the 

ICWA states too, but this act will be for any father and will put it into state law. Interestingly, 

Rep. Rousselot actually adopted his child sixteen years ago and drove to Texas to pick the child 

up when the father stated that maybe he wanted to raise his child and hesitated on signing over 

the child that the biological mother had already agreed to. The adoption did go thorough, but 

Rep. Rousselot admits that he is probably the last person who would sign a bill like this, but he 

knows it is the right thing to do.
236

  In his case a notary public tracked down the biological father 

in California and they “persuaded” him into signing the papers. Still, “[u]nder Oklahoma law, a 

biological father would still have to be married to a birth mother, or live with her or provide 

significant help during pregnancy, to be considered a legal parent.”
237

 The bill states that a “child 

or minor has a basic fundamental human right to be connected with biological family members.” 

This language could have helped to make Dusten Brown’s argument stronger. “House Bill 3011 

would terminate an adoption proceeding and grant sole custody to a father if he objects to the 
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adoption and if the mother has already surrendered her rights.”
238

 Most importantly this bill will 

give fathers a say in the adoption process of their unborn child or child born out of wedlock. 

Another important feature of this proposed law is that other close family members have the right 

to be notified of a pending adoption and seek custody themselves.  

 

Recently, a similar case led to a three year old girl being removed from her foster home where 

she was going to be adopted because she is eligible to be enrolled in her tribe, thus making this 

an ICWA case. Elisa Hahn of King 5 News reported that “Elle” was removed from the Lupo 

family after Scott Vaughn, currently in prison, got enrolled in the Cherokee Nation. The child 

was placed with an uncle who stated that he had tried to gain custody of the child all along, but 

the Department of Human Services in Washington placed the child with a non-kinship foster 

home. Ms. Hahn goes on to report that “Elle” was placed with an uncle and aunt who she had 

met twice as an infant, and had a few arranged visits with in recent months. There was even the 

creation of a Facebook page dedicated to bring the little girl “home.”
239

 After the initial report 

the child’s uncle spoke out and stated that he and his wife would take good care of the little girl. 

The girl was placed with the non-Indian (non-family) foster home two years prior when she was 

removed on June 5, 2014. The uncle expressed interest in the child from day one of her removal, 

but they lived in Oklahoma and had just graduated school. They stated that they assumed the 

child would be returned to her parents, but after the mother’s rights were terminated and the 

father was about to lose his, he contacted DSHS. He also stated that they always knew the girl 

had some Cherokee blood in her. Once the biological father got enrolled the tribe spoke with 
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DSHS and had the child placed with her uncle and aunt who are aware and active in their 

culture.
240

    

 

In yet another case that ran concurrent to the Baby Veronica case, a Coweta Oklahoma man 

obtained custody of his child from the state of Missouri after the mother placed the child up for 

adoption. Mr. Jeremiah Sampson said he was attempting to text his pregnant ex-girlfriend who 

was having pregnancy symptoms. In September of 2010 he drove to Joplin for the induced labor, 

but the mother was not answering his texts and the hospital would not release any information. 

He then drove to the ex-girlfriend’s house to have the door slammed in his face and for a nearby 

neighbor to inform him that the child had been adopted three weeks ago. Mr. Sampson called the 

police and they told him he needed to get an attorney. Mr. Sampson a college football player 

stated that he thought his ex-girlfriend was playing “mind games” with him and that she was not 

really pregnant because she would not go to the doctor with him in December of 2009. There 

was no more contact till March of 2010 when an adoption agency contacted him. He asked for a 

paternity test and told the agency that if the child was his he wanted the child, but they told him 

the child was already placed up for adoption by the mother. This case is very similar to the Baby 

Veronica case with a different outcome since Missouri does recognize a “putative” father as a 

legal parent. Mr. Sampson drove five hours to Rolla, Missouri once or twice a week for six 

months while the adoption was being contested. The adoptive family lived in Florida. In July 

2011 the child was removed from the adoptive home and placed in state custody where the 

biological father got visitation rights. He shared 50-50 custody with the birth mother (who mind 
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you already gave up the child) until December of 2013 when he was given full custody. Mr. 

Sampson has since filed a lawsuit against the adoption agency.
241

 

 

In May of 2013, when the Baby Veronica case was still going on, another little girl was taken out 

of Oklahoma and placed with a non-Indian couple in South Carolina. The birth mother, Absentee 

Shawnee of Oklahoma, handpicked the couple and she was taken days after being born to South 

Carolina; however, there was no Interstate Custody for the Placement of Children (ICPC) ever 

signed by the state of Oklahoma. In the Baby Veronica case there was except the paperwork 

stated the child to be Hispanic and not Indian. Interestingly enough it was the same adoption 

agency and a similar lawyer was shared for both set of adoptive parents in South Carolina. 

Jeremy Simmons, who is non-Indian, is the father and wants to raise his child. He did not 

provide support for the mother during her pregnancy or pay child support and he reports that he 

was actually unaware that she was really pregnant because he said he did not believe her and 

then did not see her again. But the birth mother’s family is actually supporting Mr. Simmons in 

his attempts to get custody. The child was eventually brought back to Oklahoma and jurisdiction 

was given to the Absentee Shawnee Nation in this particular situation.  

 

On July 23, 2014 the American Civil Liberties Union (ACLU) reported that there is a serious 

issue with Indian children being torn away from their homes. Stephen Pevar writes, “Indian 

children are removed from their Indian homes for no reasons given to the parents…at least 100 

times a year in Rapid City, South Dakota, alone.” In South Dakota Indian children are removed 

at eleven times higher rates than non-Indian children. The ACULA filed a lawsuit in March of 
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2013 on behalf of two Sioux tribes for repeated violations of the ICWA. One such case was 

when a child was removed from her mother because the mother’s boyfriend physically abused 

her even though she did not allow the boyfriend to return to the home the judge still placed the 

child in foster care.
242

 So what happens when these children are removed? Well they end up in 

foster homes and a real struggle has been locating kinship (as defined by the ICWA) or 

American Indian foster homes. One report from October 9, 2014 states that some of this pressure 

may be alleviated since the Children’s Bureau at the U.S. Department of Health and Human 

Services approved a plan for Oklahoma’s Department of Human Services (DHS) to provide 

rigorous in-home based services to avoid the child ending up in foster care. The point of this is to 

shift the funding from the removal and placement of children to earlier in the process where it 

can be allocated to improve parenting skills and living environments.  

 

In the report Deborah Smith, director of child welfare, stated that in the past three years there has 

been a forty percent increase in the number of children placed in foster homes and the majority 

of these removals occur because of some form of neglect not physical or sexual abuse.
243

 With a 

large portion of Indian children being represented in state custody, hopefully this will have a 

large impact on keeping Indian families intact.  

 

Since the Baby Veronica case, there have been some changes on the local and federal level, but 

the larger repercussions have yet to be seen. However, it is important to recognize that currently 

the window is open for change. This window has appeared because the case touched a lot of 

people. With the continuous media coverage it was talked about all over Oklahoma, South 
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Carolina, and Indian Country. With the airing of Dr. Phil it became the conversation at many 

average people’s dining room table. It hit a lot of emotional buttons for a lot of people. This 

multifaceted case brought up anger from men who feel like their parental rights are being 

violated, sadness from the biological father and his family as well as the adoptive couple, and it 

certainly brought up the issue of what it means to be an Indian. This ethnic pride was highlighted 

in the media and can be correlated to the Red Power theory in this dissertation. Most importantly, 

for the purpose of this research, it highlighted the current feelings on American Indian rights and 

tribal sovereignty. There is something in the air, a possible change on the horizon towards 

American Indian people and American Indian governments.
244

 The public perception can play a 

large role in policymaking as seen in this case, but so too can personal feelings and the political 

affiliations that policymakers have.    

 

Thus, possibly the best method to create change is to reach the political players that can frame 

the need for the ICWA in order to revisit the Act and make provisions that will benefit the 

American Indian children, parents, and Nations. Cecilia Fire Thunder stated in her keynote 

address at The Indian Child Welfare Act: Unto the Seventh Generation Conference held at the 

University of California Los Angeles that, “[w]e also need to work harder together to impact the 

congressional funding dialogue. We can put more dollars into IWCA.”
245

 This would serve as an 

example of Red Power because it is a call to rally and act in order to be able to control some of 

the framing. With enough voices a change has recently happened, news from NICWA reports 

that Attorney General Eric Holder announced an “ICWA initiative to address ICWA 
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noncompliance and halt the unnecessary and illegal removal of Indian children from their 

families.”
246

 Holder made a speech stating that more steps need to be taken to train state judges 

and state workers to end the violations against ICWA, calling it an important law. He also states 

that tribes need more of a say in where their children will go. NICWA wrote, “We use our 

invitation to the policymaking table to advocate tirelessly, ensuring YOUR stories and concerns 

are shared with those at the highest level.”
247

  

 

To conclude with the words of Dusten Brown and his wife, Robin Brown, seems poignant and 

appropriate, as their voices were so often missed during the four year custody battle of his 

daughter, Veronica Brown: 

“The last few days without Veronica in our home have been more painful than 

words can describe. We are heartbroken at the loss of our daughter. I moved 

heaven and earth for two years to bring Veronica home to her family where she 

belongs. And when I finally picked her up for the journey back to Oklahoma two 

years ago, we looked into each other’s eyes and it was like we had always been 

together. That bond was instantaneous, and nothing can break it. Veronica is my 

child, my flesh and blood, and I love her more than life itself. And to our 

daughter, Veronica—Mommy and Daddy love you and miss you so much, and we 

cannot wait until we see you again. We will see you again.”
248
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APPENDIX A: The Indian Child Welfare Act of 1978 

 

UNITED STATES CODE TITLE 25 

- INDIANS CHAPTER 21 - 

INDIAN CHILD WELFARE 

Contents 

CHAPTER 21 - INDIAN CHILD WELFARE 

§ 1901. Congressional findings. 

§ 1902. Congressional declaration of policy. 

§ 1903. Definitions. 

SUBCHAPTER I - CHILD CUSTODY PROCEEDINGS 

§ 1911. Indian tribe jurisdiction over Indian child custody proceedings. 

§ 1912. Pending court proceedings. 

§ 1913. Parental rights; voluntary termination. 

§ 1914. Petition to court of competent jurisdiction to invalidate action upon showing of certain 

violations. 

§ 1915. Placement of Indian children. 

§ 1916. Return of custody. 

§ 1917. Tribal affiliation information and other information for protection of rights from tribal 

relationship; 

application of subject of adoptive placement; disclosure by court. 

§ 1918. Reassumption of jurisdiction over child custody proceedings. 

§ 1919. Agreements between States and Indian tribes. 

§ 1920. Improper removal of child from custody; declination of jurisdiction; forthwith return of 

child: danger 

exception. 

§ 1921. Higher State or Federal standard applicable to protect rights of parent or Indian custodian 

of Indian 

child. 

§ 1922. Emergency removal or placement of child; termination; appropriate action. 

§ 1923. Effective date. 

SUBCHAPTER II - INDIAN CHILD AND FAMILY PROGRAMS 

§ 1931. Grants for on or near reservation programs and child welfare codes. 

§ 1932. Grants for off-reservation programs for additional services. 

§ 1933. Funds for on and off reservation programs. 

§ 1934. ''Indian'' defined for certain purposes. 

SUBCHAPTER III - RECORDKEEPING, INFORMATION AVAILABILITY, AND 

TIMETABLES 

§ 1951. Information availability to and disclosure by Secretary. 

§ 1952. Rules and regulations. 

SUBCHAPTER IV - MISCELLANEOUS PROVISIONS 

§ 1961. Locally convenient day schools. 

§ 1962. Copies to States. 

§ 1963. Severability. 

§ 1901. Congressional findings 
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Recognizing the special relationship between the United States and the Indian tribes and their 

members and the 

Federal responsibility to Indian people, the Congress finds - 

(1) that clause 3, section 8, article I of the United States Constitution provides that ''The 

Congress shall have 

Power * * * To regulate Commerce * * * with Indian tribes (FOOTNOTE 1) '' and, through this 

and other constitutional authority, Congress has plenary power over Indian affairs; 

(FOOTNOTE 1) So in original. Probably should be capitalized. 

(2) that Congress, through statutes, treaties, and the general course of dealing with Indian tribes, 

has assumed the responsibility for the protection and preservation of Indian tribes and their 

resources; (3) that there is no resource that is more vital to the continued existence and integrity 

of Indian tribes than their children and that the United States has a direct interest, as trustee, in 

protecting Indian children who are members of or are eligible for membership in an Indian tribe; 

(4) that an alarmingly high percentage of Indian families are broken up by the removal, often 

unwarranted, of their children from them by nontribal public and private agencies and that 

an alarmingly high percentage of such children are placed in non-Indian foster and adoptive 

homes and institutions; and (5) that the States, exercising their recognized jurisdiction over 

Indian child custody proceedings through administrative and judicial bodies, have often failed to 

recognize the essential tribal relations of Indian people and the cultural and social standards 

prevailing in Indian communities and families. 

 

§ 1902. Congressional declaration of policy 

The Congress hereby declares that it is the policy of this Nation to protect the best interests of 

Indian children and to promote the stability and security of Indian tribes and families by the 

establishment of minimum Federal standards for the removal of Indian children from their 

families and the placement of such children in foster or adoptive homes which will reflect the 

unique values of Indian culture, and by providing for assistance to Indian tribes in the operation 

of child and family service programs. 

 

§ 1903. Definitions 

For the purposes of this chapter, except as may be specifically provided otherwise, the term - 

(1) ''child custody proceeding'' shall mean and include - (i) ''foster care placement'' which shall 

mean any action removing an Indian child from its parent or Indian custodian for temporary 

placement in a foster home or institution or the home of a guardian or conservator where the 

parent or Indian custodian cannot have the child returned upon demand, but where parental rights 

have not been terminated; (ii) ''termination of parental rights'' which shall mean any action 

resulting in the termination of the parent-child relationship; (iii) ''preadoptive placement'' which 

shall mean the temporary placement of an Indian child in a foster home or institution after the 

termination of parental rights, but prior to or in lieu of adoptive placement; and (iv) ''adoptive 

placement'' which shall mean the permanent placement of an Indian child for adoption, including 

any action resulting in a final decree of adoption. Such term or terms shall not include a 

placement based upon an act which, if committed by an adult, would be deemed a crime or upon 

an award, in a divorce proceeding, of custody to one of the parents. (2) ''extended family 

member'' shall be as defined by the law or custom of the Indian child's tribe or, in the absence of 

such law or custom, shall be a person who has reached the age of eighteen and who is the Indian 
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child's grandparent, aunt or uncle, brother or sister, brother-in-law or sister-in-law, niece or 

nephew, first or second cousin, or stepparent; (3) ''Indian'' means any person who is a member of 

an Indian tribe, or who is an Alaska Native and a member of a Regional Corporation as defined 

in 1606 of title 43; (4) ''Indian child'' means any unmarried person who is under age eighteen and 

is either (a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe and is 

the biological child of a member of an Indian tribe; (5) ''Indian child's tribe'' means (a) the Indian 

tribe in which an Indian child is a member or eligible for membership or (b), in the case of an 

Indian child who is a member of or eligible for membership in more than one tribe, the Indian 

tribe with which the Indian child has the more significant contacts; (6) ''Indian custodian'' means 

any Indian person who has legal custody of an Indian child under tribal law or custom or under 

State law or to whom temporary physical care, custody, and control has been transferred by the 

parent of such child; (7) ''Indian organization'' means any group, association, partnership, 

corporation, or other legal entity owned or controlled by Indians, or a majority of whose 

members are Indians; (8) ''Indian tribe'' means any Indian tribe, band, nation, or other organized 

group or community of Indians recognized as eligible for the services provided to Indians by the 

Secretary because of their status as Indians, including any Alaska Native village as defined in 

section 1602(c) of title 43; (9) ''parent'' means any biological parent or parents of an Indian child 

or any Indian person who has lawfully adopted an Indian child, including adoptions under tribal 

law or custom. It does not include the unwed father where paternity has not been acknowledged 

or established; (10) ''reservation'' means Indian country as defined in section 1151 of title 18 and 

any lands, not covered under such section, title to which is either held by the United States in 

trust for the benefit of any Indian tribe or individual or held by any Indian tribe or individual 

subject to a restriction by the United States against alienation; (11) ''Secretary'' means the 

Secretary of the Interior; and (12) ''tribal court'' means a court with jurisdiction over child 

custody proceedings and which is either a Court of Indian Offenses, a court established and 

operated under the code or custom of an Indian tribe, or any other administrative body of a tribe 

which is vested with authority over child custody proceedings. 

 

§ 1911. Indian tribe jurisdiction over Indian child custody proceedings 

(a) Exclusive jurisdiction An Indian tribe shall have jurisdiction exclusive as to any State over 

any child custody proceeding involving an Indian child who resides or is domiciled within the 

reservation of such tribe, except where such jurisdiction is otherwise vested in the State by 

existing Federal law. Where an Indian child is a ward of a tribal court, the Indian tribe shall 

retain exclusive jurisdiction, notwithstanding the residence or domicile of the child. 

(b) Transfer of proceedings; declination by tribal court  

In any State court proceeding for the foster care placement of, or termination of parental rights 

to, an Indian child not domiciled or residing within the reservation of the Indian child's tribe, the 

court, in the absence of good cause to the contrary, shall transfer such proceeding to the 

jurisdiction of the tribe, absent objection by either parent, upon the petition of either parent or the 

Indian custodian or the Indian child's tribe: Provided, That such transfer shall be subject to 

declination by the tribal court of such tribe. 

(c) State court proceedings; intervention 

In any State court proceeding for the foster care placement of, or termination of parental rights 

to, an Indian child, the Indian custodian of the child and the Indian child's tribe shall have a right 

to intervene at any point in the proceeding. 

(d) Full faith and credit to public acts, records, and judicial proceedings of Indian tribes 
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The United States, every State, every territory or possession of the United States, and every 

Indian tribe shall give full faith and credit to the public acts, records, and judicial proceedings of 

any Indian tribe applicable to Indian child custody proceedings to the same extent that such 

entities give full faith and credit to the public acts, records, and judicial proceedings of any other 

entity. 

 

§ 1912. Pending court proceedings 

(a) Notice; time for commencement of proceedings; additional time for preparation 

In any involuntary proceeding in a State court, where the court knows or has reason to know that 

an Indian child is involved, the party seeking the foster care placement of, or termination of 

parental rights to, an Indian child shall notify the parent or Indian custodian and the Indian 

child's tribe, by registered mail with return receipt requested, of the pending proceedings and of 

their right of intervention. If the identity or location of the parent or Indian custodian and the 

tribe cannot be determined, such notice shall be given to the Secretary in like manner, who shall 

have fifteen days after receipt to provide the requisite notice to the parent or Indian custodian and 

the tribe. No foster care placement or termination of parental rights proceeding shall be held until 

at least ten days after receipt of notice by the parent or Indian custodian and the tribe or the 

Secretary: Provided, That the parent or Indian custodian or the tribe shall, upon request, be 

granted up to twenty additional days to prepare for such proceeding. 

(b) Appointment of counsel 

In any case in which the court determines indigency, the parent or Indian custodian shall have 

the right to court-appointed counsel in any removal, placement, or termination proceeding. The 

court may, in its discretion, appoint counsel for the child upon a finding that such appointment is 

in the best interest of the child. Where State law makes no provision for appointment of counsel 

in such proceedings, the court shall promptly notify the Secretary upon appointment of counsel, 

and the Secretary, upon certification of the presiding judge, shall pay reasonable fees and 

expenses out of funds which may be appropriated pursuant to section 13 of this title. 

(c) Examination of reports or other documents 

Each party to a foster care placement or termination of parental rights proceeding under State 

law involving an Indian child shall have the right to examine all reports or other documents filed 

with the court upon which any decision with respect to such action may be based. 

(d) Remedial services and rehabilitative programs; preventive measures 

Any party seeking to effect a foster care placement of, or termination of parental rights to, an 

Indian child under State law shall satisfy the court that active efforts have been made to provide 

remedial services and rehabilitative programs designed to prevent the breakup of the Indian 

family and that these efforts have proved unsuccessful. 

(e) Foster care placement orders; evidence; determination of damage to child 

No foster care placement may be ordered in such proceeding in the absence of a determination, 

supported by clear and convincing evidence, including testimony of qualified expert witnesses, 

that the continued custody of the child by the parent or Indian custodian is likely to result in 

serious emotional or physical damage to the child. 

(f) Parental rights termination orders; evidence; determination of damage to child 

No termination of parental rights may be ordered in such proceeding in the absence of a 

determination, supported by evidence beyond a reasonable doubt, including testimony of 

qualified expert witnesses, that the continued custody of the child by the parent or Indian 

custodian is likely to result in serious emotional or physical damage to the child. 
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§ 1913. Parental rights; voluntary termination 

(a) Consent; record; certification matters; invalid consents 

Where any parent or Indian custodian voluntarily consents to a foster care placement or to 

termination of parental rights, such consent shall not be valid unless executed in writing and 

recorded before a judge of a court of competent jurisdiction and accompanied by the presiding 

judge's certificate that the terms and consequences of the consent were fully explained in detail 

and were fully understood by the parent or Indian custodian. The court shall also certify that 

either the parent or Indian custodian fully understood the explanation in English or that it 

was interpreted into a language that the parent or Indian custodian understood. Any consent 

given prior to, or within ten days after, birth of the Indian child shall not be valid. 

(b) Foster care placement; withdrawal of consent 

Any parent or Indian custodian may withdraw consent to a foster care placement under State law 

at any time and, upon such withdrawal, the child shall be returned to the parent or Indian 

custodian. 

(c) Voluntary termination of parental rights or adoptive placement; withdrawal of consent; return 

of custody 

In any voluntary proceeding for termination of parental rights to, or adoptive placement of, an 

Indian child, the consent of the parent may be withdrawn for any reason at any time prior to the 

entry of a final decree of termination or adoption, as the case may be, and the child shall be 

returned to the parent. 

(d) Collateral attack; vacation of decree and return of custody; limitations 

After the entry of a final decree of adoption of an Indian child in any State court, the parent may 

withdraw consent thereto upon the grounds that consent was obtained through fraud or duress 

and may petition the court to vacate such decree. Upon a finding that such consent was obtained 

through fraud or duress, the court shall vacate such decree and return the child to the parent. No 

adoption which has been effective for at least two years may be invalidated under the provisions 

of this subsection unless otherwise permitted under State law. 

 

§ 1914. Petition to court of competent jurisdiction to invalidate action upon showing of certain 

violations 

Any Indian child who is the subject of any action for foster care placement or termination of 

parental rights under State law, any parent or Indian custodian from whose custody such child 

was removed, and the Indian child's tribe may petition any court of competent jurisdiction to 

invalidate such action upon a showing that such action violated any provision of sections 1911, 

1912, and 1913 of this title. 

 

§ 1915. Placement of Indian children 

(a) Adoptive placements; preferences 

In any adoptive placement of an Indian child under State law, a preference shall be given, in the 

absence of good cause to the contrary, to a placement with (1) a member of the child's extended 

family; (2) other members of the Indian child's tribe; or (3) other Indian families. 

(b) Foster care or preadoptive placements; criteria; preferences 

Any child accepted for foster care or preadoptive placement shall be placed in the least 

restrictive setting which most approximates a family and in which his special needs, if any, may 

be met. The child shall also be placed within reasonable proximity to his or her home, taking into 
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account any special needs of the child. In any foster care or preadoptive placement, a preference 

shall be given, in the absence of good cause to the contrary, to a placement with - 

(i) a member of the Indian child's extended family; (ii) a foster home licensed, approved, or 

specified by the Indian child's tribe; (iii) an Indian foster home licensed or approved by an 

authorized non-Indian licensing authority; or (iv) an institution for children approved by an 

Indian tribe or operated by an Indian organization which has a program suitable to meet the 

Indian child's needs. (c) Tribal resolution for different order of preference; personal preference 

considered; anonymity in application of preferences 

In the case of a placement under subsection (a) or (b) of this section, if the Indian child's tribe 

shall establish a different order of preference by resolution, the agency or court effecting the 

placement shall follow such order so long as the placement is the least restrictive setting 

appropriate to the particular needs of the child, as provided in subsection (b) of this section. 

Where appropriate, the preference of the Indian child or parent shall be considered: Provided, 

That where a consenting parent evidences a desire for anonymity, the court or agency shall give 

weight to such desire in applying the preferences. (d) Social and cultural standards applicable 

The standards to be applied in meeting the preference requirements of this section shall be the 

prevailing social and cultural standards of the Indian community in which the parent or extended 

family resides or with which the parent or extended family members maintain social and cultural 

ties. (e) Record of placement; availability 

A record of each such placement, under State law, of an Indian child shall be maintained by the 

State in which the placement was made, evidencing the efforts to comply with the order of 

preference specified in this section. 

Such record shall be made available at any time upon the request of the Secretary or the Indian 

child's tribe. 

 

§ 1916. Return of custody 

(a) Petition; best interests of child 

Notwithstanding State law to the contrary, whenever a final decree of adoption of an Indian child 

has been vacated or set aside or the adoptive parents voluntarily consent to the termination of 

their parental rights to the child, a biological parent or prior Indian custodian may petition for 

return of custody and the court shall grant such petition unless there is a showing, in a 

proceeding subject to the provisions of section 1912 of this title, that such return of custody is 

not in the best interests of the child. 

(b) Removal from foster care home; placement procedure 

Whenever an Indian child is removed from a foster care home or institution for the purpose of 

further foster care, preadoptive, or adoptive placement, such placement shall be in accordance 

with the provisions of this chapter, except in the case where an Indian child is being returned to 

the parent or Indian custodian from whose custody the child was originally removed. 

 

§ 1917. Tribal affiliation information and other information for protection of rights from tribal 

relationship; application of subject of adoptive placement; disclosure by court 

Upon application by an Indian individual who has reached the age of eighteen and who was the 

subject of an adoptive placement, the court which entered the final decree shall inform such 

individual of the tribal affiliation, if any, of the individual's biological parents and provide such 

other information as may be necessary to protect any rights flowing from the individual's tribal 

relationship. 
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§ 1918. Reassumption of jurisdiction over child custody proceedings 

(a) Petition; suitable plan; approval by Secretary 

Any Indian tribe which became subject to State jurisdiction pursuant to the provisions of the Act 

of August 15, 1953 (67 Stat. 588), as amended by title IV of the Act of April 11, 1968 (82 Stat. 

73, 78), or pursuant to any other Federal law, may reassume jurisdiction over child custody 

proceedings. Before any Indian tribe may reassume jurisdiction over Indian child custody 

proceedings, such tribe shall present to the Secretary for approval a petition to reassume such 

jurisdiction which includes a suitable plan to exercise such jurisdiction. 

(b) Criteria applicable to consideration by Secretary; partial retrocession (1) In considering the 

petition and feasibility of the plan of a tribe under subsection (a) of this section, the Secretary 

may consider, among other things: (i) whether or not the tribe maintains a membership roll or 

alternative provision for clearly identifying the persons who will be affected by the reassumption 

of jurisdiction by the tribe; (ii) the size of the reservation or former reservation area which will 

be affected by retrocession and reassumption of jurisdiction by the tribe; (iii) the population base 

of the tribe, or distribution of the population in homogeneous communities or geographic areas; 

and (iv) the feasibility of the plan in cases of multitribal occupation of a single reservation or 

geographic area. (2) In those cases where the Secretary determines that the jurisdictional 

provisions of section 1911(a) of this title are not feasible, he is authorized to accept partial 

retrocession which will enable tribes to exercise referral jurisdiction as provided in section 

1911(b) of this title, or, where appropriate, will allow them to exercise exclusive jurisdiction as 

provided in section 1911(a) of this title over limited community or geographic areas without 

regard for the reservation status of the area affected. (c) Approval of petition; publication in 

Federal Register; notice; reassumption period; correction of causes for disapproval 

If the Secretary approves any petition under subsection (a) of this section, the Secretary shall 

publish notice of such approval in the Federal Register and shall notify the affected State or 

States of such approval. The Indian tribe concerned shall reassume jurisdiction sixty days after 

publication in the Federal Register of notice of approval. If the Secretary disapproves any 

petition under subsection (a) of this section, the Secretary shall provide such technical assistance 

as may be necessary to enable the tribe to correct any deficiency which the Secretary identified 

as a cause for disapproval. (d) Pending actions or proceedings unaffected 

Assumption of jurisdiction under this section shall not affect any action or proceeding over 

which a court has already assumed jurisdiction, except as may be provided pursuant to any 

agreement under section 1919 of this title. 

 

§ 1919. Agreements between States and Indian tribes 

(a) Subject coverage 

States and Indian tribes are authorized to enter into agreements with each other respecting care 

and custody of Indian children and jurisdiction over child custody proceedings, including 

agreements which may provide for orderly transfer of jurisdiction on a case-by-case basis and 

agreements which provide for concurrent jurisdiction between States and Indian tribes. 

(b) Revocation; notice; actions or proceedings unaffected  

Such agreements may be revoked by either party upon one hundred and eighty days' written 

notice to the other party. Such revocation shall not affect any action or proceeding over which a 

court has already assumed jurisdiction, unless the agreement provides otherwise. 
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§ 1920. Improper removal of child from custody; declination of jurisdiction; forthwith return of 

child: danger exception 

Where any petitioner in an Indian child custody proceeding before a State court has improperly 

removed the child from custody of the parent or Indian custodian or has improperly retained 

custody after a visit or other temporary relinquishment of custody, the court shall decline 

jurisdiction over such petition and shall forthwith return the child to his parent or Indian 

custodian unless returning the child to his parent or custodian would subject the child to a 

substantial and immediate danger or threat of such danger. 

 

§ 1921. Higher State or Federal standard applicable to protect rights of parent or Indian custodian 

of Indian child 

In any case where State or Federal law applicable to a child custody proceeding under State or 

Federal law provides a higher standard of protection to the rights of the parent or Indian 

custodian of an Indian child than the rights provided under this subchapter, the State or Federal 

court shall apply the State or Federal standard. 

 

§ 1922. Emergency removal or placement of child; termination; appropriate action 

Nothing in this subchapter shall be construed to prevent the emergency removal of an Indian 

child who is a resident of or is domiciled on a reservation, but temporarily located off the 

reservation, from his parent or Indian custodian or the emergency placement of such child in a 

foster home or institution, under applicable State law, in order to prevent imminent physical 

damage or harm to the child. The State authority, official, or agency involved shall insure that 

the emergency removal or placement terminates immediately when such removal or placement is 

no longer necessary to prevent imminent physical damage or harm to the child and shall 

expeditiously initiate a child custody proceeding subject to the provisions of this subchapter, 

transfer the child to the jurisdiction of the appropriate Indian tribe, or restore the child to the 

parent or Indian custodian, as may be appropriate. 

 

§ 1923. Effective date 

None of the provisions of this subchapter, except sections 1911(a), 1918, and 1919 of this title, 

shall affect a proceeding under State law for foster care placement, termination of parental rights, 

preadoptive placement, or adoptive placement which was initiated or completed prior to one 

hundred and eighty days after November 8, 1978, but shall apply to any subsequent proceeding 

in the same matter or subsequent proceedings affecting the custody or placement of the same 

child. 

 

§ 1931. Grants for on or near reservation programs and child welfare codes 

(a) Statement of purpose; scope of programs 

The Secretary is authorized to make grants to Indian tribes and organizations in the establishment 

and operation of Indian child and family service programs on or near reservations and in the 

preparation and implementation of child welfare codes. The objective of every Indian child and 

family service program shall be to prevent the breakup of Indian families and, in particular, to 

insure that the permanent removal of an Indian child from the custody of his parent or Indian 

custodian shall be a last resort. Such child and family service programs may include, but are not 

limited to - 
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(1) a system for licensing or otherwise regulating Indian foster and adoptive homes; (2) the 

operation and maintenance of facilities for the counseling and treatment of Indian families and 

for the temporary custody of 

Indian children; (3) family assistance, including homemaker and home counselors, day care, 

afterschool care, and employment, recreational activities, and respite care; (4) home 

improvement programs; (5) the employment of professional and other trained personnel to assist 

the tribal court in the disposition of domestic relations and child welfare matters; (6) education 

and training of Indians, including tribal court judges and staff, in skills relating to child and 

family assistance and service programs; (7) a subsidy program under which Indian adoptive 

children may be provided support comparable to that for which they would be eligible as foster 

children, taking into account the appropriate State standards of support for maintenance and 

medical needs; and (8) guidance, legal representation, and advice to Indian families involved in 

tribal, State, or Federal child custody proceedings. 

(b) Non-Federal matching funds for related Social Security or other Federal financial assistance 

programs; assistance for such programs unaffected; State licensing or approval for qualification 

for assistance under federally assisted program 

Funds appropriated for use by the Secretary in accordance with this section may be utilized as 

non-Federal matching share in connection with funds provided under titles IV-B and XX of the 

Social Security Act (42 U.S.C. 620 et seq., 1397 et seq.) or under any other Federal financial 

assistance programs which contribute to the purpose for which such funds are authorized to be 

appropriated for use under this chapter. The provision or possibility of assistance under this 

chapter shall not be a basis for the denial or reduction of any assistance otherwise authorized 

under titles IV-B and XX of the Social Security Act or any other federally assisted program. For 

purposes of qualifying for assistance under a federally assisted program, licensing or approval of 

foster or adoptive homes or institutions by an Indian tribe shall be deemed equivalent to 

licensing or approval by a State. 

 

§ 1932. Grants for off-reservation programs for additional services 

The Secretary is also authorized to make grants to Indian organizations to establish and operate 

off-reservation 

Indian child and family service programs which may include, but are not limited to - (1) a system 

for regulating, maintaining, and supporting Indian foster and adoptive homes, including a 

subsidy program under which Indian adoptive children may be provided support comparable to 

that for which they would be eligible as Indian foster children, taking into account the 

appropriate State standards of support for maintenance and medical needs; (2) the operation and 

maintenance of facilities and services for counseling and treatment of Indian families and 

Indian foster and adoptive children; (3) family assistance, including homemaker and home 

counselors, day care, afterschool care, and employment, recreational activities, and respite care; 

and (4) guidance, legal representation, and advice to Indian families involved in child custody 

proceedings. 

 

§ 1933. Funds for on and off reservation programs 

(a) Appropriated funds for similar programs of Department of Health and Human Services; 

appropriation in advance for payments 
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In the establishment, operation, and funding of Indian child and family service programs, both on 

and off reservation, the Secretary may enter into agreements with the Secretary of Health and 

Human Services, and the latter 

Secretary is hereby authorized for such purposes to use funds appropriated for similar programs 

of the Department of Health and Human Services: Provided, That authority to make payments 

pursuant to such agreements shall be effective only to the extent and in such amounts as may be 

provided in advance by appropriation Acts. 

(b) Appropriation authorization under section 13 of this title 

Funds for the purposes of this chapter may be appropriated pursuant to the provisions of section 

13 of this title. 

 

§ 1934. ''Indian'' defined for certain purposes 

For the purposes of sections 1932 and 1933 of this title, the term ''Indian'' shall include persons 

defined in section 1603(c) of this title. 

 

§ 1951. Information availability to and disclosure by Secretary 

(a) Copy of final decree or order; other information; anonymity affidavit; exemption from 

Freedom of Information Act 

Any State court entering a final decree or order in any Indian child adoptive placement after 

November 8, 1978, shall provide the Secretary with a copy of such decree or order together with 

such other information as may be necessary to show - 

(1) the name and tribal affiliation of the child; (2) the names and addresses of the biological 

parents; (3) the names and addresses of the adoptive parents; and (4) the identity of any agency 

having files or information relating to such adoptive placement. Where the court records contain 

an affidavit of the biological parent or parents that their identity remain confidential, the court 

shall include such affidavit with the other information. 

The Secretary shall insure that the confidentiality of such information is maintained and such 

information shall not be subject to the Freedom of Information Act (5 U.S.C. 552), as amended. 

(b) Disclosure of information for enrollment of Indian child in tribe or for determination of 

member rights or benefits; certification of entitlement to enrollment 

Upon the request of the adopted Indian child over the age of eighteen, the adoptive or foster 

parents of an Indian child, or an Indian tribe, the Secretary shall disclose such information as 

may be necessary for the enrollment of an Indian child in the tribe in which the child may be 

eligible for enrollment or for determining any rights or benefits associated with that membership. 

Where the documents relating to such child contain an affidavit from the biological parent or 

parents requesting anonymity, the Secretary shall certify to the Indian child's tribe, where the 

information warrants, that the child's parentage and other circumstances of birth entitle the child 

to enrollment under the criteria established by such tribe. 

 

§ 1952. Rules and regulations 

Within one hundred and eighty days after November 8, 1978, the Secretary shall promulgate 

such rules and regulations as may be necessary to carry out the provisions of this chapter. 

 

§ 1961. Locally convenient day schools 

(a) Sense of Congress 



179 

 

It is the sense of Congress that the absence of locally convenient day schools may contribute to 

the breakup of Indian families. 

(b) Report to Congress; contents, etc. 

The Secretary is authorized and directed to prepare, in consultation with appropriate agencies in 

the Department of Health and Human Services, a report on the feasibility of providing Indian 

children with schools located near their homes, and to submit such report to the Select 

Committee on Indian Affairs of the United States Senate and the Committee on Interior and 

Insular Affairs of the United States House of Representatives within two years from November 

8, 1978. In developing this report the Secretary shall give particular consideration to the 

provision of educational facilities for children in the elementary grades. 

 

§ 1962. Copies to the States 

Within sixty days after November 8, 1978, the Secretary shall send to the Governor, chief justice 

of the highest court of appeal, and the attorney general of each State a copy of this chapter, 

together with committee reports and an explanation of the provisions of this chapter. 

 

§ 1963. Severability 

If any provision of this chapter or the applicability thereof is held invalid, the remaining 

provisions of this chapter shall not be affected thereby. 
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APPENDIX B: North Carolina Division of Social Services Indian Child Welfare Act 

Compliance Checklist 
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APPENDIX C: Request for Confirmation of Child's Status as Indian 
 

 

REQUEST FOR CONFIRMATION OF                        ATTACH COPY OF BIRTH CERTIFICATE 

CHILD’S STATUS AS INDIAN                                                ATTACH COPY OF THE COURT PETITION WHEN APPLICABLE 

  COMPLETE ENTIRE FORM: 

 IF ITEM IS NOT KNOWN, MARK “UNK” 

(Send request to ICWA office(s) or                                   IF ITEM IS NOT APPLICABLE, MARK “N/A” 

Department of Interior.)                    IF INDIAN ANCESTRY IS TRACED THROUGH ONLY ONE 

BIRTH PARENT,  

                                                                                            THE SECTION OF THIS FORM REGARDING THE HISTORY 
OF THE OTHER 

TO:      BIRTH PARENT SHOULD BE MARKED AS “N/A” 

 

  

DATE OF REQUEST 

 

CASE NUMBER 
 

ANONYMITY REQUESTED BY CHILDREN’S PARENTS(1)          YES           

NO 

                                                                                                                

CHILD’S NAME SEX BIRTHDATE(MO/DAY/YR) BIRTHPLACE(CITY, STATE) 

 

CHILD’S FAMILY HISTORY 

NAME (INCLUDE 

BIRTH NAME 

AND/OR ALL 
NAMES KNOWN 

BY) 

BIRTHDATE BIRTHPLACE (CITY, STATE, 

AND/OR RESERVATION) 

TRIBAL AFFILIATION 

AND LOCATION (TRIBE, 

BAND AND 
RESERVATION) (2) 

ENROLLED IN 

TRIBE?  

(YES, NO, OR 
UNKNOWN) 

ENROLLM

ENT 

NUMBER 
OR HOME 

AGENCY 

BIRTH MOTHER 

 

     

MATERNAL 

GRANDMOTHER 

 

     

MATERNAL 
GRANDFATHER 

 

     

BIRTH FATHER 
 

     

PATERNAL 

GRANDMOTHER 

 

     

PATERNAL 

GRANDFATHER 

 

     

MATERNAL GREAT 

GRANDPARENTS 

     

 

 

     

 

 

     

 

 

     

 

 

     

PATERNAL GREAT 

GRANDPARENTS 
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IS BIRTH FATHER NAMED ON BIRTH 

CERTIFICATE? 

              YES                         NO 

IF NOT, HAS BIRTH FATHER 

ACKNOWLEDGED PATERNITY? 

                YES                         NO 

IF NOT, WAS BIRTH FATHER’S 

PATERNITY ESTABLISHED? (3) 

        YES                    NO                     

UNK 

 

REMARKS (4) 

 

 

                                                                                      SEND CONFIRMATION TO: 
AGENCY NAME WORKER NAME 

 
TELEPHONE NUMBER 

AGENCY ADDRESS 

 

 

 

 

 

TO AID IN THE PROCESSING OF THIS FORM, ANSWER EVERY QUESTION.  

1.     Anonymity Requested 

  To ensure that a parent’s relationship with his/her Tribe is not jeopardized, every precaution will be taken, if 

the parent(s) request it, to preserve anonymity when making inquires as to the child’s Indian status. 

 

2. Tribal Affiliation and Location  
(check appropriate box (A or B) and answer questions which follow.        

If not applicable, proceed to (C)). 

 
A.   1906 Roll 

If a client alleges to be Cherokee, Choctaw, 

Chickasaw, Creek or Seminole ancestry from 

Oklahoma (the five civilized tribes), the name of a 

relative must be provided who might have been 

enrolled in the final roll prepared in 1906 by the 

Dawes Commission (referred to as the “1906 Final 

Roll.)  To assist in determining descendency, answer 

the following questions: 

B.   Roll of 1924 

If a client alleges to be of Cherokee ancestry, but from another 

state such as North Caroline, Georgia, Mississippi, or another 

southeastern area state, the client may be descended from the 

eastern band of Cherokees, to provide descendency from that 

tribe, one must be related to a person listed on the roll of 1924 

for the East Band of Cherokees.  To establish descendency, 

answer the following questions: 

 

1.) Do you know the name of any Indian relative that was alive in 1906 or 1924 and  

      might have been listed on either the “1906 Final Roll” or the “Roll of 1924”? 

   Yes        No     Unknown    If yes,  name and relationship: 

 _________________________________________________________________ 

   1906 Final Roll      Roll of 1924  

2.) Do you know where this relative was born, or at least the state of his/her birth? 

   Yes        No    Not applicable    If yes, place of birth:  

__________________________________________________________________ 

3.) Can you furnish documents such as certificate of birth, death, marriage, or baptism  

             that will prove your relationship to this person? 

         Yes        No    Not applicable   If yes, attach documents. 

 

3.  Verification of American Indian Status 

Parents name: (Last, First, MI)_________________________________________________ 

Child’s name: ______________________________________________________________ 

The following questions should be used to establish Indian ancestry or any person alleging  
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Indian descent.  Complete this form with family members and retain in case record. 

A.)   Is your family a part of an Indian band or tribe?    Yes     No      Unknown 

        If “Yes”, name the band or tribe: ______________________________________________________ 

B.)  Do you have an enrollment number or certificate of Indian blood (CIB)?   Yes   No     Unknown 

       If “Yes”, list here: Enrollment Number: ___________________________________________ 

C.)  Do any of your relatives/ancestors have an enrollment number or CIB?       Yes   No     Unknown 

                            Name                Relationship             Enrollment Number/CIB 

__________________________________  ____________________  ___________________________  

__________________________________  ____________________  ___________________________ 

__________________________________  ____________________  ___________________________    

 

       D.)  Have you or any members of your family ever received services from the Bureau of Indian Affairs?   

   Yes     No      Unknown           If “Yes”, complete the following: 

                 Name    Relationship        Service                    Date           Location         

     ___________________________   _____________  __________________  _________ _____________ 

     ___________________________   _____________  __________________  _________ _____________ 

     ___________________________   _____________  __________________  _________ _____________ 

 

E.)  Have you or any member of your family ever attended an Indian school?    Yes     No      Unknown 

       If “Yes”, complete the following: 

       Name                           Relationship          Name of School          Date Attended       Location 

       ___________________ ___________  _____________________  ___________   ______________ 

 ___________________ ___________  _____________________  ___________   ______________ 

 ___________________ ___________  _____________________  ___________   ______________ 

 

F.) Have you or any member of your family ever received medical treatment at an Indian Health Clinic  

      or Public Health Service Hospital?    Yes     No      Unknown 

 If “Yes” complete the following: 

         Name                                    Relationship        Name of Family       Date Attended         Location 

 ______________________  ____________  __________________   ____________  _______________ 

 ______________________  ____________  __________________   ____________  _______________ 

 ______________________  ____________  __________________   ____________  _______________ 

        

G.)  Have you or any member of your family ever lived on federal trust land, a reservation, or a rancheria?  

     Yes     No      Unknown  

 

 If “Yes”, complete the following: 

 

                 Name                      Relationship                            Location 

     _________________________       _________________________  _____________________________   
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     _________________________       _________________________  _____________________________   

     _________________________       _________________________  _____________________________   

 

 H.) Has birth father’s paternity been established? 

      If the birth father is the only parent of Indian descent and is not the legal father and/or is not named 

      on the birth certificate, a written paternity statement must be submitted with the referral to compute  

      the child’s Indian blood degree. 

 

4..   Remarks 

Use this space to note any additional information that may be of assistance in establishing the child’s Indian 

ancestry (e.g., extended family members). 

 

 

 
  Parent/Client Signature:  _______________________________________ Date ___________________ 
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