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Abstract 

Discussions of non-Marxist theories of exploitation over the past few decades have 

opened up debates on the nature of exploitative interactions. The substance of these discussions 

vary widely in how they define exploitation and, if they find it problematic, vary in how best to 

understand and ameliorate the moral problems associated with exploitation. Enter into this 

debate an age-old public policy, penal labor. Every day in the United State federal prison system, 

thousands of inmates go to work through Federal Prison Industries, a program created by 

President Franklin Roosevelt in 1934. These inmates, who by federal law are required to work if 

given the opportunity, earn sub-minimum wages with a maximum hourly wage of $1.15 and 

many earn as little as $0.23 an hour. In light of the historical and modern debate over the 

exploitation of workers, this paper will seek to answer how the Federal Prison Industries operates 

and justifies sub-minimal wages, discuss the current philosophical debate regarding exploitation, 

and conclude by asserting that the current system of penal labor in federal prisons in the United 

State is not exploitative due to the benefits given to the inmates. 

  



I. Introduction 

 Exploitation is a term with a negative connotation and a definition that’s up for debate. 

The inspiration for this topic came from hearing non-philosophers label the use of low-paid 

prison labor as “exploitative” (Khalek). In layman’s terms, they may be right, but from the 

perspective of political philosophy, I felt that they lacked a workable definition of exploitation. 

In the absence of a definition, I believed the moral judgements they made were vacuous. This 

paper is an attempt to provide a detailed discussion from which I will be able to make a fully 

informed moral judgement. 

 The paper is laid out in four sections: this introduction, a discussion of how we should 

develop a theory of exploitation, exposition describing the current state of the Federal Prison 

Industries, and a conclusion that gives a moral judgement regarding the possibility of 

exploitation of inmates who do prison labor. I will discuss the historical development of the 

philosophical discussion of exploitation, the varying definitions used and conclude by explaining 

the process-centered definition I will use. Likewise, the section describing the Federal Prison 

Industries will discuss the historical development of penal labor in America, the current state of 

the Federal Prison Industries and various controversies surrounding its operation. I will conclude, 

perhaps controversially, that the Federal Prison Industries do not exploit their workers because of 

the benefits that the inmates receive and the logistical difficulty in raising wages. 

II. Exploitation, a Theory 

Before the discussion of applied philosophy can begin, I must provide a theory of 

exploitation which can, at the very least, define what constitutes exploitation. The theory I will 

use is Steven Wall and Lynn Jansen’s processed-centered account, which defines exploitation as 

a defect in the process of a transaction. The defect comes about when the exploiter takes unfair 



advantage of the framing conditions of the transaction in an effort to benefit themselves. There 

are alternative theories, however, so I will justify my use of Wall and Jansen’s theory. This 

section will contain a brief discussion of the history of philosophical discussion of exploitation, 

with a heavy focus on Alan Wertheimer’s contributions, and then move to an argument for a 

process-centered model, specifically Wall and Jansen’s theory. 

History of Exploitation in Philosophy 

Karl Marx provided perhaps the most famous account of exploitation and therefore must 

be mentioned, if only briefly. His definition of exploitation is simple: “Workers are exploited if 

they work longer hours than the number of labor hours employed in the goods they consume” 

(Wertheimer 12 qtd. Elster). This theory relies on a labor theory of value, which, generally 

speaking, is the idea that a good has a definitive value which is equal to the amount of labor 

contained in the good (Wolff). If a capitalist or entrepreneur hires a factory worker to produce 

some product, he or she must pay the worker exactly the amount of labor value the worker 

added. If the capitalist pays the worker less than that, the capitalist is exploiting the worker. 

Unfortunately for Marx, the labor theory of value has been almost entirely abandoned, crippling 

the theory (Wertheimer 6). The currently accepted marginal theory of value is, to be blunt, 

incompatible with Das Kapital’s analysis of exploitation (Wetherimer 6). This is not to say that 

laborers cannot be exploited by capitalists, indeed the possibility that an employee could be 

exploited by his or her employer is very much at the center of the contemporary debate, but 

Marx’s theory cannot explain the exploitation without relying on a now-discounted theory of 

value (Zwolinski 689, Meyers 319). 

In the introduction to his excellent book Exploitation, Alan Wertheimer poses some of the 

rhetorical questions that he explores in the following chapters: “Should society prohibit actions if 



they are exploitative? Should we refuse to enforce exploitative agreements?” (6). These 

questions will impact the discussion in this paper, but unfortunately, there is a surprising dearth 

of discussion on these topics in 20th century social and political philosophical discourse. John 

Rawls’s A Theory of Justice is mostly silent on the topic, Robert Nozick refutes the Marxian 

account of exploitation but doesn’t provide his own in Anarchy State and Utopia, and a litany of 

other philosophers from Michael Walzer to Brian Barry have mostly ignored the topic 

(Wertheimer 6-7). This is not to say that the field is completely barren, but that there is work to 

do, and indeed work being done, on this topic (Zwolinski, Jansen and Wall, Meyers). 

Wertheimer’s Contribution 

Enter into this limited debate Alan Wertheimer. Although I will eventually side against 

using his theory of exploitation, I am indebted to his thoughtful discussion in Exploitation. In the 

first half of his book, he explores contemporary examples of situations that some have described 

as “exploitative,” college athletics’ amateur requirement and surrogate pregnancy, for example 

(Wertheimer 77, 96). After these helpful detours, he develops and defends his own theory, which 

can be grossly oversimplified as: “An exploitative transaction is one in which A takes unfair 

advantage of B” (207). The one sentence description hides a great deal of depth in which 

Wertheimer approaches the topic and is contained in his theory. Wall and Jansen give a succinct 

description of his theory, which I will borrow: “According to Wertheimer, exploitation is (1) a 

moralized concept that (2) refers, in the main, to local or transaction-specific interactions that 

involve (3) distributive unfairness that (4) results from some defect in the process that gives rise 

to the distributive unfairness” (385). All four of these components are worth explaining. First, 

exploitation is explicitly a moralized concept. This does not inherently mean that every case of 

exploitation must be made punishable by law, but it does give us “at least some reason to oppose 



the interaction” (Wall and Jansen 385). The second feature specifies that exploitation occurs at 

the transaction-level as opposed to a macro-level distribution of goods (Wertheimer 8-9, Jansen 

and Wall 385). This feature is slightly complicated in this paper, as the federal prison isn’t an 

individual involved in an idealized one-on-one interaction with another individual. That said, the 

main force of this second feature is to distinguish exploitation at the transaction-level from 

background political and economic structures and how they distribute resources (Wertheimer 

216, Jansen and Wall 385). As I will explain later, my discussion will bracket questions of who 

goes to prison and how they are targeted in an attempt to divorce my analysis from the extensive 

and important connections between race and class and prison population in an attempt to focus 

on transaction-level exploitation between prison industry and an inmate. 

The third component of Wertheimer’s theory of exploitation is that an exploitative 

transaction must involve an unfair distribution or, in other words, an advantage to the exploiter. 

According to Wertheimer, “A cannot exploit or take unfair advantage of B unless A obtains 

some advantage through the transaction with B” (207, 208). The advantage received by A, 

whom, following Wertheimer’s lead, will always be the ‘exploiter’ in my examples, 

distinguishes exploitation from other moral wrongs like abuse and discrimination. In those cases, 

Wertheimer argues that A simply harms B without gaining any benefit (208). This view also 

means that acting exploitatively with the intention of exploiting someone, but failing to do so is 

not exploitation (Wertheimer 209). I may act morally wrongly if I attempt to take advantage of 

your circumstances to defraud you, and may be punished by legal means for my attempt, but I do 

not commit an exploitative act if my attempt fails. 

There are two general ways the unfair distribution can occur, through harmful 

exploitation or mutually advantageous exploitation. According to Wertheimer, “A engages in 



harmful exploitation when A gains by an action or transaction that is harmful to B where we 

define harm in relation to some appropriate baseline. A engages in mutually advantageous 

exploitation when, in relation to the same baseline, A gains unfairly or excessively by an action 

or transaction that is beneficial to B” (207). The distinction is whether B is better or worse off 

after the exploitative transaction in relation to a “normative baseline that specifies how much 

each party to the interaction ought to gain relative to one another in the interaction” (Jansen and 

Wall 386). This is key to many discussions of exploitation, including the one I will attempt to 

lead, because it means that B can benefit from a transaction but still be exploited by it (Jansen 

and Wall 386). 

The fourth component of Wertheimer’s theory is the assertion that an exploitative 

transaction must involve a “defect in the process by which it came about” (Jansen and Wall 385). 

This defect could take several forms. The most apparent process defect is a lack of consent. If A 

uses force or fraud to make B conduct a transaction in which A gains an unfair advantage, there 

is a defect in consent and the transaction is exploitative. For example, if B signs paperwork and 

pays for what he or she thinks is a good insurance policy, but only because A has outright lied 

about the policy or threatened to harm B’s family if he or she refused, there is a defect in 

consent. These cases are rather uninteresting, however, because they’re covered by other moral 

wrongs. If A lies about the contract, he or she has committed fraud and should be held legally 

accountable. If A threatens B’s family, he or she is using coercive force and should face the same 

fate. The problem that Wertheimer, Wall, Jansen and I face is what to do when the cases aren’t 

as clear cut. Wertheimer argues that process defects, while they can be consent defects, cover 

more than just consent and explicitly states “a defect in consent is not a necessary condition of 

exploitation” (253). He also argues that a difference in bargaining power, on its face, does not 



qualify as a process defect nor do “hard circumstances” on the part of B (Wertheimer 269, 270). 

Unfortunately, Wertheimer does not provide sufficient discussion of what these process defects 

could be, leaving open “exactly what kinds of process defects are necessary [for a transaction to 

be considered exploitative]” (Jansen and Wall 386). 

Wertheimer’s Theory Applied 

Before moving on to critique this view and present the theory I will use, I will provide 

two examples of how Wertheimer’s theory functions. This will both crystalize our understanding 

of the theory and explain why it is insufficient. The first example is “Trail,” presented by Wall 

and Jansen: 

Trail: Joan, who is poor and out of work, is presented with the option of 

participating in a two-month experimental trial designed to test the safety and 

efficacy of a new drug, one known to have potentially serious side effects. 

Participation in the trial will not benefit Joan medically, and it will subject her to 

significant risks of discomfort and serious harm. The trail has the potential to 

advance scientific understanding that could benefit future people, but Joan is not 

motivated to participate out of altruistic concern. Those conducting the trail 

persuade her to participate by offering to pay her $100. (382) 

Using Wertheimer’s view, we must look for two things if we are to call the example exploitative: 

unfair advantage to A, those conducting the research, and a process defect of some kind. The 

unfair advantage to A is easy to identify but hard to quantify. Joan must accept the potential of 

side effects, which may be painful and cause her real harm, for a fairly extensive length of time, 

in return for $100. The researches gain valuable data that could be used to bring the drug to 

market, presumably to their economic advantage, or data that could be published in a medical 



journal for their professional or academic advantage. Wall and Jansen state that, “the outcome of 

the interaction between Joan and those conducting the trail is unfair, since (presumably) she does 

not receive sufficient monetary benefit to compensate her for the risks she is assuming” (382). 

So there is an unfairness to B (Joan), but if we are to fully apply Wertheimer’s theory, we 

would have to identify the normative baseline to specify “how much each party ought to gain” 

(382). This baseline would require us to: 

[I]dentify the level of benefit that would need to be provided to the participants in 

the trial to warrant the risks imposed on them. One would also need to take into 

account the magnitude of the benefits that the researchers and others would 

receive as a result of their participation. The difference between this normative 

baseline level of benefit and $100 would then reflect the extent to which Joan 

received an unfair share of the benefits from the interaction. (Jansen and Wall 

383) 

This is not to say that we could not estimate some baseline from which to prove the unfair 

distribution of advantage to the researchers, but I do want to echo Jansen and Wall’s assertion 

that determining the normative baseline “is not a straightforward matter” (382).  

 The process defect is based in the researchers “taking unfair advantage” of Joan’s 

economic circumstances (Wertheimer 298, Jansen and Wall 383). Although the researchers are 

not responsible for the background conditions of inequality that resulted in Joan’s unemployment 

and economic desperation, they do profit unfairly from the background conditions (Wertheimer 

383). Together, the unfair outcome and defect in process mean that the researchers have 

exploited Joan. 



 The second example is taken from Chris Meyer’s article Wrongful Beneficence: 

Exploitation and Third World Sweatshops. His paper attempts to refute the claim that “one 

cannot wrong someone by benefiting her, especially if she consents to (and prefers to receive) 

such treatment” (Meyers 319). This is a claim that Wertheimer also disagrees with, but 

unfortunately for Wertheimer, it also shows a problem in his theory.  The example is Desert 

Exploiter: 

Suppose Carole is driving across the desert on a desolate road when her car breaks 

down. After two days and two nights without seeing a single car pass by, she runs 

out of water and feels rather certain that she will perish if not rescued soon. Now 

suppose that Jason happens to drive down this road and find Carole. He sees that 

her situation is rather desperate and that she needs (or strongly desires) to get to 

the nearest town as soon as possible. So Jason offers her a ride but does so only 

on the condition that she allow him to sodomize her first. Jason does not force her 

into anal sex, nor does he manipulate her (he does not even try to convince her, he 

simply makes the offer, take-it-or-leave-it). This offer (being sodomized and then 

rescued) is clearly better than Carole’s other options such as waiting for another 

car to drive by (which is unlikely to happen) or die of dehydration… Under these 

conditions, Carole accepts the offer, allows herself to be sodomized, and then 

afterward, true to his word, Jason drives her to the nearest town, and she is 

grateful.  (Meyers 324) 

The process defect in this example is obvious: Jason takes unfair advantage of Carole’s 

incredibly dire circumstances by making an offer that she would never accept under normal, or 

even less dire circumstances. Clearly, that requirement is met. The problem is that it is not 



altogether clear that A (Jason) gains more from the transaction from B (Carole). Wertheimer’s 

view of exploitation requires A to gain more than B; and although Carole does have to consent to 

unwanted sex, we can imagine that she greatly benefits from avoiding near-certain death. 

Therefore, according to Wertheimer, this is not exploitation. That said, Wertheimer may consider 

this a case of coercion. According to Wertheimer, Jason’s offer is coercive if “the proposer 

[Jason] indicates that, if his demand is denied, he will make the recipient worse off than the 

recipient ought to be. (In particular, Wertheimer believes that this is frequently best understood 

as a question of whether the proposer proposes to violate the recipient's rights)” (Anderson). 

Wertheimer offers a moralized view of coercion, so if he can call Jason’s actions coercive than 

he can still find Jason morally in the wrong (Anderson). Given the nature of Jason’s offer, I 

believe Wertheimer would consider it morally wrong coercion. Even that judgment may be 

morally suspect, however, because Jason does not make Carole worse off if she rejects his offer. 

If Jason were to threaten to rape her anyway if she refused to consent, that would be a clearer 

case of coercion. In all, Wertheimer’s view may have a roundabout way to find Jason morally at 

fault, but he cannot call Jason an exploiter. I find that a problem with the theory when trying to 

describe situations of mutually advantageous exploitation like Desert Exploiter.  

Jansen and Wall’s Process-Centered Account 

 Jansen and Wall’s explanation of exploitation, which I will defend, offers a views that 

rejects the “advantage to A” aspect of Wertheimer’s view. Instead, they put forward a view they 

call the “Process Exclusive Thesis” which at its core states: “A transaction is exploitative if, and 

only if, one party plays on the weakness or vulnerability of another to advance his or her ends” 

(Jansen and Wall 383). When one party plays on the weakness or vulnerability of another to 

advance his or her own ends, he or she has put a defect in the process of the transaction. Since 



this process defect is then the sole reason for labeling something as exploitation, it must be 

sufficiently explained. Jansen and Wall argue that the fundamental idea of exploitation takes its 

roots in the “Kantian notion that it is wrong to use another as an instrument for the advancement 

of one’s owns ends” (382). In our context, they explain the Kantian notion, “[t]he exploitation of 

a person may be wrong because it involves treating a person as if he were a mere object or thing. 

The exploiter uses another as an instrument for the advancement of his ends; and this can be, 

even if it is not always, morally objectionable” (387). Exploitation is broadly based on this 

notion, but now we must focus the concept in order to give the theory functionality. Jansen and 

Wall readily acknowledge that this Kantian notion is “notoriously slippery,” so they go into 

much more depth about the nature of process defects than Wertheimer (382). First off, they 

explicitly state that “it is not always wrong to treat another as an instrument for the advancement 

of one’s ends” (Jansen and Wall 388). Using a letter carrier as a means to send a letter, for 

example, does not constitute exploitation (Jansen and Wall 388). Their account of exploitation, 

therefore, must account for scenarios like this, in which A uses B but does not exploit B. 

Finally, after much discussion, Jansen and Wall present their most complete account of 

process centered exploitation: 

An interaction, between two parties is exploitative if one party, A, interacts with 

the other, B, under unfavorable framing conditions, in order to advance A’s ends 

and it is true that B, under favorable framing conditions, would not rationally 

consent to the interaction with A (or consent to the interaction with A on the same 

terms).  (390) 

This account attempts to solve the problems previously presented in this essay, but it is complex 

so I must elaborate on several aspects. First, favorable framing conditions must be defined. 



These conditions, according to Jansen and Wall, “must advert to the absence of weaknesses 

and/or vulnerabilities due both to personal circumstance… and to extrapersonal circumstance” 

(389). Personal circumstances are conditions that are contained within the agent: poor math skills 

or being overly trustworthy are two examples (Jansen and Wall 391). Extrapersonal 

circumstances are those conditions that are outside the agent’s control. Economic concerns, the 

weather or other external circumstances in which the agent has limited or no control over qualify 

as extrapersonal cicumstances. Together, the personal and extrapersonal circumstances create the 

framing conditions for any interaction. One caveat is to distinguish these framing conditions 

from “constitutive conditions,” which are the conditions that “constitute the occasion for [a B 

agent’s] interaction [with an A agent]” (389). For example, in Trial, one could state that Joan is 

in the unfavorable condition of wanting $100, but not having it (Jansen and Wall 389). That said, 

in a proper reading of the theory, Joan’s low class status is framing condition but a desire to have 

$100 is the motivating reason for participating in the experiment and thus a constitutive 

condition (Jansen and Wall 389). 

 A second notable feature of the theory is its reliance on counterfactual consent to 

diagnose exploitation. Jansen and Wall explain that this can take two forms: “(1) B consents to 

the interaction, but would not consent to the interaction under favorable framing conditions. (2) 

B does not consent to the interaction, and would not consent to the interaction under favorable 

conditions” (390). The first example describes consensual exploitation, in which B willing 

completes a transaction, presumably to his or her benefit, but only because unfavorable framing 

conditions sufficiently limit B’s options (390). The second example describes nonconsensual 

exploitation, in which B refuses the transaction due to the unfavorable framing conditions, but A 



forces B to complete the transaction anyway (390). Both of these qualify as exploitation, 

however. 

 Since counterfactual consent under favorable conditions is the means by which this 

theory identifies exploitation, it is necessary that I elaborate on how this counterfactual consent 

is compared with actual consent or non-consent. With extrapersonal circumstances, Jansen and 

Wall claim that it is easy to separate the two: “Exploitation often occurs when one party is 

backed up against the wall and does not have a genuine option to refuse the interaction. In such a 

situation, it is possible for a person to validly consent to the interaction, but it is instructive to ask 

whether she would consent if she were not subject to that kind of pressure” (391). In Desert 

Exploiter, we can imagine that in a counterfactual scenario with better extrapersonal framing 

conditions (a working car or even extra food and water in the car), Carole would emphatically 

reject the offer to get a ride with Jason at the price of unwanted sodomy. Therefore even though 

Carole accepts the offer, Jason exploits Carole for his own benefit. Not every case is this simple, 

but this is the general structure by which we will use the process-centered to view counterfactual 

consent with regard to unfavorable extrapersonal framing concerns.  

 On the other side, counternfactual consent with respect to intrapersonal circumstances is 

less straightforward. The personal vulnerabilities and weaknesses that are at play can be “tightly 

bound up with a person’[sic] identity and it may be not possible always to determine what a 

person would consent to if he didn’t have the vulnerability in question” (Jansen and Wall 391). 

In order to illustrate this distinction, let’s look at the example of two hypothetical victims of 

fraudulent or deceitful insurance agents. The first victim is illiterate, a personal vulnerability that 

the insurance agent uses to coax the victim into buying expensive, unnecessary insurance without 

understanding the policy. Although the victim consented to the transaction, it is easy to imagine 



a counterfactual scenario in which the victim is literate and therefore reads the policy and refuses 

the transaction. The second victim is very trustworthy, a personal vulnerability that the insurance 

agent uses to coax the victim into buying the same insurance policy without understanding it 

because the victim trusts the insurance agent wouldn’t sell him something he didn’t need. 

Although Jansen and Wall would argue that this transaction is also exploitative, the 

counterfactual is more difficult to define. One problem is that, if one of the second victim’s 

defining personal characteristics is being trustworthy, it maybe be impossible to imagine him or 

her as a skeptical person (Jansen and Wall 391). Their reply to this problem solves this: “One 

response to this problem is to ask if the person, with his trusting disposition, would consent to 

the interaction if he were aware that the other party was playing on it for advantage. If the 

answer were yes, then exploitation plausibly would not occur” (391). Therefore, even with 

personal characteristics intertwined within one’s identity, we can use counterfactual consent to 

discover if exploitation is taking place. 

A Defense of a Process-Centered Account 

 A process-centered account is superior to other accounts for several reasons, which I will 

explain by applying the account to the aforementioned cases and a new example. Firstly, we can 

see that process-centered account is superior because the account is belief-sensitive, which we 

can show through Trial. In the process-centered account’s analysis of Trail, Joan is being 

exploited because her unfavorable background framing economic conditions are being used 

unfairly by the researchers for their own benefit (Jansen and Wall 383). If we slightly modify 

Trail to add that Joan “has altruistic concern for future patients,” all of a sudden Joan would 

accept an offer to participate in the study even without the unfavorable framing conditions 



(Jansen and Wall 391-2). The process-centered account has strength in its ability to acknowledge 

that each individual’s beliefs and preferences impact whether or not they are being exploited.  

 In the case of Desert Exploiter, I believe that a process-centered account of exploitation 

better explains Carole’s predicament. As stated before, a description of exploitation like 

Wertheimer’s inclusive account cannot call what Jason did exploitation because of Carole’s 

gains from the transaction. Only an account based solely on process, like Jansen and Wall’s 

derived from Kantian notions of “using people,” can explain why Carole is exploited, even as 

she gains the lion’s share of the benefit from the transaction. Jansen and Wall would consider 

Carole’s desperate state an unfavorable framing condition that Jason grossly exploits. Carole 

would not make the transaction if her framing conditions were not as dire, and therefore is the 

victim of exploitation. 

 Jansen and Wall have a similar, less graphic example of their own, Fair Bet, which 

proves the slightly different point that exploitation can occur even when who benefits from the 

transaction is uncertain: 

Fair Bet: David’s car has stalled on a deserted road. Fortunately, an acquaintance 

of his, Jack, sees him and stops to help him. But Jack will help David only on the 

condition that David agree to a $1000 bet, on fair terms, regarding an upcoming 

football game. David thinks that this an outrageous proposition, but under the 

circumstances he needs the help and so agrees to the bet. (394).  

In Fair Bet¸ the process-centered account finds that Jack exploits David even though the terms of 

the bet are fair. David may win the bet and end up better off than he was before the exploitative 

act, but since David would not have consented to the bet under more favorable conditions, Jack 

still exploits David. In short, the lesson I want the reader to draw from this example is that even 



if there exists “uncertainty with respect to the distributive outcomes that result from interaction 

between parties with different aims and interests,” exploitation can occur if unfavorable framing 

conditions are used for unfair advantage (394). This allows Jansen and Wall to avoid the 

normative baseline that Wertheimer must discover with each case of purported exploitation. This 

will serve their theory well in being able to discuss scenarios where the benefit of the transaction 

is uncertain or in dispute without making a judgement on the possibility of future benefit. 

 Jansen and Wall’s process-centered account presents a thorough and relatively concise 

definition of exploitation that gives moral weight and explanatory power to the account. Their 

reliance on defects in process, rather than outcome unfairness or a combination of outcome and 

process defects, to identify exploitation permits their theory to call out a variety of cases of 

exploitation in which B gains, even as he or she is exploited. Wertheimer’s view is compelling 

and I hope the discussion of some of the themes of Exploitation I presented helped the reader 

understand the issues at hand when social and political philosophers attempt to define 

exploitation, even though I disagree with his conclusions. Although I will use Jansen and Wall’s 

theory in this paper, it does not mean theirs is the authoritative view. My view is that a process-

centered account is superior to Wertheimer’s outcome-based view, and will use Jansen and 

Wall’s theory as an example.  

III: The Federal Prison Industries 

Now that I have presented and defended a view of exploitation, I must confront the other 

half of my topic: American prison labor in the Federal Prison Industries, also called FPI or 

UNICOR. In this section, I will briefly trace the history of penal labor in the United States, 

discuss the founding and structure of the Federal Prison Industries and its current state. I will 

then discuss FPI’s purported mission and controversies surrounding that mission. 



Why the Federal Prison Industries? 

Before I discuss the Federal Prison Industries, I want to briefly defend my choice to use 

them as the focus of this paper. The reader probably has little or no knowledge of this opaque 

government-owned corporation, which a surprisingly small number of prisoners work for, as the 

reader will soon learn. That said, I believe there are at least three compelling reasons for my 

focus. First, in Section IV I want to make a moral judgement about the use of prison labor. 

Choosing a federal program in the United States as the focus will allow me to hold the federal 

government, and by extension all Americans, liable for any moral wrong committed. If I were to 

focus on prison labor internationally or in a specific local jurisdiction, the moral weight of my 

analysis would be limited to that context. By focusing on the Federal Prison Industries, I can 

hold all Americans culpable in some sense for FPI’s actions. Second, from a practical standpoint, 

there is a great deal of data available. The program is almost a century old, they report to 

Congress and their annual budgets are readily available for viewing and analysis. This will allow 

my analysis to be more detailed than if I focused on a more specific context. Third, as we will 

see, the Federal Prison Industries are some of the most valuable jobs inmates in America can 

have: they often pay better than other employment opportunities in the same prisons or in state-

run or privately-run facilities and, unlike some jobs, there is some ability to learn a trade while at 

work. From the perspective of a typical inmate, FPI is one of the best penal labor programs in the 

United States. If we can justify the use of penal labor or if we can argue that it is not exploitative 

in this context, then it shows that penal labor isn’t inherently exploitative and maybe be an 

appropriate, morally justified public policy tool. If, however, prison labor turns out to be 

exploitative even in this context, then it may be impossible to justify in other cases.  

Penal Labor in America 



Penal labor in the United State has a complicated history. State governments used penal 

labor in the 19th and early 20th centuries to keep prisoners busy and costs down (McDonald 676). 

When the 13th Amendment banned slavery, it explicitly permitted forced labor as punishment for 

inmates (US Const. amend. XIII, sec. 1). After the turn of the century, restrictions on prison 

labor began to be imposed on state prisons by the federal government for economic and political 

reasons. Pressure from newly powerful organized labor and businesses who completed with 

prison-made goods led to passage of laws to first restrict the sale of state prison-made goods, 

then to ban the movement of prison-made goods between states, severely curtailing the market 

for such goods. (McDonald 676). 

 Even while Congress was restricting penal labor on the state level, it established the basis 

for what would become the modern Federal Prison Industries. In 1918, Congress authorized the 

Attorney General:  

[t]o establish, equip, maintain, and operate at the United States Penitentiary in 

Atlanta, Georgia, a factory or factories for the manufacture of cotton fabrics to 

supply the requirements of the War and Navy Departments, the Shipping 

Corporation, cotton duck suitable for tents and other army purposes and canvas 

for mail sacks and for the manufacture of mail sacks and other similar mail-

carrying equipment for the use of the United States Government. (Gov’t 

Procurement v. Fed. Prison Industries).  

The authorization for construction of a factory to manufacture “shoes, brooms and brushes” at 

the federal prison in Leavenworth, Kansas, followed in 1924 (Gov’t Procurement v. Fed. Prison 

Industries). These two factories only sold their products to federal agencies (McDonald 676).  



In 1930, the legislative basis for the Federal Prison Industries was authorized by 

Congress. The legislation set several precedents that still hold today. First, it stated that the 

Attorney General had a responsibility “to provide employment for all physically fit inmates in 

the United States penal and correctional institutions” (Gov’t Procurement v. Fed. Prison 

Industries). This forms the basis for the Federal Bureau of Prisons’ attempt to employ as many 

prisoners as possible. Second, it explicitly authorized the Attorney General, who as head of the 

Department of Justice oversees the Federal Bureau of Prisons, to employ inmates to build and 

maintain infrastructure (“construction or repairing roads; clearing, maintaining, and reforesting 

public lands; building levees; and for constructing or repairing any public ways or works”) and 

to produce goods for sale to federal agencies (“to establish such industries as [would] produce 

articles and commodities for consumption in the United States penal and correctional institutions 

or for sale to the departments and independent establishments of the Federal Government.”). 

Third, the 1930 Act required that when government agencies purchase inmate produced goods, 

they “purchase at not to exceed current market prices, such products of the industries herein 

authorized to be carried on their requirements and as may be available” (Gov’t Procurement v. 

Fed. Prison Industries). Fourth, it set the precedent of using the jobs as a means for inmates to 

acquire skills: “as [would] give the inmates a maximum opportunity to acquire a knowledge and 

skill in trades and occupations which w[ould] provide them with a means of earning a livelihood 

upon release.” Fifth, it established the precedent that federal prison labor would affect private 

businesses as little as possible by ensuring that prison industry diversified its products: 

“diversified forms as [would] reduce to a minimum competition with private industry or free 

labor.” Sixth, it set the precedent that held till 1998 that limited sale of products and services 

produced by prisoners to federal agencies and “not for sale to the public in competition with 



private enterprise” (Gov’t Procurement v. Fed. Prison Industries). This law is the basis of the 

system still alive today. 

The Creation of the Federal Prison Industries 

The Federal Prison Industries was officially created in 1934 by President Franklin D. Roosevelt’s 

Executive Order 6917 (James 2013 1). The order was issued in response to an Act of Congress 

which tasked the President to create the government-owned corporation and name its first Board 

of Directors, while also retaining the precedents that Congress set in 1930 (Gov’t Procurement v. 

Fed. Prison Industries). The Federal Prison Industries or FPI, which also goes by the trade name 

UNICOR (James 2007 1), is overseen by a six-member Board of Directors, which must include 

representatives of “industries, agriculture, labor, and retailers and consumers” as well as the 

Attorney General and Secretary of Defense, or their designees (James 2013 2). On January 1st, 

1935, the modern Federal Prison Industries began to operate. By the start of World War II:  

FPI manufactured products at twenty-five different factories around the county, 

with sales later growing substantially to help meet the increasing demands of the 

war. While FPI’s sales were $7 million in 1941, they reached nearly $18.8 million 

in 1943 as FPI added new products specifically for the military and provided 

laundry services to U.S. military bases. (McDonald 677) 

In 1950, after the end of World War II, FPI’s sales had declined slightly to $16.2 million and had 

3,381 inmate employees, as shown in Figure 1.  

Figure 1: Annual Sales, FPI Employment Numbers and Total BOP Population from 1940-2004 



Source: McDonald, John R. “Federal Prison Industry Reform: The Demise of Prison Factories?” 

Public Contract Law Journal 35.4 (2006): 678. JSTOR. Web. 15 Apr. 2015. 

I must note here that although the law has stated and continues to state that all federal 

inmates should be employed, that has not been and continues to not be the case. In 1950, only 

16.4% of federal inmates were employed by FPI, a percentage which increased to more than a 

quarter of all inmates in 1980 (678). Note also the newer distinction in Figure 1 between total 

inmate population and “eligible inmate population” that accounts for inmates incarcerated who 

are medically ineligible or “pre-inmates, those are who are being held but have not been 

convicted” (678). Even among the eligible inmate population, there are inmates who do not work 

due to security risks, an exemption that was codified in the Crime Control Act of 1990 (James 

2013 4). These numbers also don’t include inmates who work outside of FPI. For example, a 

federal prison may have a textile factory in which some inmates work, but the same prison would 

also hire inmates to work in the kitchens at the prison or in prison maintenance roles, for 

example “laundering inmate clothing, repairing boilers, performing clerical work, and 



maintaining the grounds and buildings” (General Accounting Office 3). The inmates who work 

in the kitchens are not employees of the Federal Prison Industries, but of the prison itself. Jobs 

like those in prison kitchens are called “[r]egular prison work assignments” (James 2013 4).  

That said, “FPI work assignments are usually considered more desirable because wages are 

higher and because they allow inmates to learn a trade” (James 2013 4). In one report, the non-

FPI prison work assignments’ hour wages were reported to be between 12 and 40 cents an hour, 

compared to between 23 cents and $1.15 per hour for inmates employed by the Federal Prison 

Industries (General Accounting Office 5). Again, this is part of the reason for my focus on FPI. If 

we can’t justify the Federal Prison Industries, with better wages and skills training than other 

types of prison jobs, it will be very problematic. 

Even including the caveats that some inmates cannot work or work in other jobs, there is 

still a substantial gap between the number of eligible inmates and the number of jobs available. 

That is partially due to a dramatic increase in the federal prison population driven by new drug 

laws passed under the Reagan administration (James 2007 5). In recent years, the drop in inmate 

employment is tied to falling sales by the FPI, which is discussed later in the paper. Figure 2 

shows the number of federal inmates who are employed by the FPI and the proportion of total 

inmate population employed by the FPI of inmates employed over the last 40 years. This chart is 

updated to include up to Fiscal Year 2012, where only 8% of all federal inmates were FPI 

employees (James 2013 CRS Report 2). 

Figure 2: Federal Inmates Employed by the FPI and Proportion of Total Inmate Population 

Employed by the FPI, FY1970-FY2012 



 

Source: James, Nathan. Federal Prison Industries: Overview and Legislative History. 

Congressional Research Service. Report No. RL32380. 2013: 5. Homeland Security 

Digital Library. Web. 15 Nov. 2014. 

The Federal Prison Industries: What kind of industry? 

For the thousands of inmates who work daily in the Federal Prison Industries, the 

production that takes places isn’t unlike that which their counterparts did a century earlier. Like 

the first federal prison factory built in Atlanta, many inmates still manufacture textiles (FPI 

Annual Report 4). There are four other “business segments: [the aforementioned] Clothing and 

Textiles, Electronics, Office Furniture, Recycling, and Services. FPI has industrial and service 

operations at 78 factories located at 62 prison facilities as of September 30, 2014” (FPI Annual 

Report 4). The largest of these segments is Clothing and Textiles, which earned 166 million 

dollars in sales in fiscal year 2014 (FPI Annual Report 27). The complete list of sales for the 

previous two fiscal years can be found in Figure 3. 



Figure 3: Net FPI Sales for Fiscal Years 2013 and 2014 in Thousands of Dollars 

Source: United States. Dept. of Justice. Federal Prison Industries, INC. Fiscal Year 2014 Annual 

Management Report. 2014: 27.  Unicor. Web. 10 Dec. 2014. 

The majority of this revenue is generated from sales with the Department of Defense, 53% (FPI 

Annual Report 21). The Department of Justice is a distant second with 13% of total sales; 

followed by the Department of Homeland Security, 9%; the Social Security Administration, 5%; 

and the General Service Administration with 5% (FPI Annual Report 21). Under 10% of FPI’s 

annual sales are from the private sector (Audit of the Management of Federal Prison Industries 3)  

 We must note here that, contrary to what may be intuitive to the reader, the Federal 

Prison Industries is not a hugely profitable enterprise. In recent years, the FPI has operated at a 

loss. Figure 4 shows FPI’s slaes and earnign for Fiscal Years 1993 to 2012 and the reader can 

note that since FY 2009, FPI has reported a loss every year. Although the figure is only current 

through 2012, FPI’s most recent annual report continued the trend: FPI operated at an almost 38 

million dollar loss in FY 2013 and a nearly 70 million dollar loss in FI 2014. This begs the 

question, why? 



Figure 4: Sales and Earnings for FPI, FY1993-2012, in Millions of Dollars 

 

Source: James, Nathan. Federal Prison Industries: Overview and Legislative History. 

Congressional Research Service. Report No. RL32380. 2013: 3. Homeland Security 

Digital Library. Web. 15 Nov. 2014. 

Why does FPI lose money? 

 The recent losses posted by FPI are, in part, the effects of a “significant increase in the 

number of factories operating below the break even point” (FPI 2014 report 8). The larger reason 

for the loss is twofold: general macro-economic conditions and changes in legislation relating to 

FPI (Federal Prison System FY 2013 Congressional Budget 10). Not unique to FPI, “rising 

costs” and the “impact of the decline in the economy” impacted the Federal Prison Industries in 

recent years (Federal Prison System FY 2013 Congressional Budget 10). 



 The second, and much more significant, factor impacting the Federal Prison Industries’ 

profitability is recent legislation changing their “mandatory source status” (Federal Prison 

System FY 2013 Congressional Budget 2). For example, the National Defense Authorization Act 

for Fiscal Year 2002, which “required the Secretary of Defense to conduct research and market 

analysis with respect to price, quality and time of delivery of the FPI products prior to 

purchasing the product from the FPI to determine whether the products are comparable to 

products in the private sector” (James 2013 7). Prior to this law, if the Department of Defense 

wanted to buy a good and the Federal Prison Industries produced that good, the Department 

either had to buy it from FPI or go through an appeals process to justify buying from a private 

corporation. Many of the appeals were granted, but we can imagine that the added effort of the 

appeals process incentivized the Department to buy from FPI whenever possible. 

Unfortunately for the Federal Prison Industries’ sales numbers, further legislative changes 

continued through a provision in the Consolidated Appropriation Act of 2005, the technical name 

for that year’s omnibus appropriation bill. Although the bill’s main function was to appropriate 

federal funds to various agencies and departments, Sec. 637 of the bill added the stipulation that:  

None of the funds made available under this or any other Act for fiscal year 2005 

and each fiscal year thereafter shall be expended for the purchase of a product or 

service offered by Federal Prison Industries, Inc., unless the agency making such 

purchase determines that such offered product or service provides the best value 

to the buying agency pursuant to governmentwide procurement regulations… 

(H.R. 4818) 

Now, instead of the Department of Defense defaulting to buy from FPI unless it could justify 

otherwise, the Department of Defense must default to private industry unless it can prove that 



FPI is a better value. It should not surprise anyone, then, that their government sales have fallen 

in the last decade. 

Despite the recent losses, the Federal Prison Industries does not receive an annual 

appropriation from the federal government (FPI 2014 Annual Report 4). It is self-sustaining, 

using the profits that it makes selling the inmate-produced goods and services to cover all costs it 

incurs, from civilian and inmate salaries to the cost of buying raw materials (FPI FY 2013 

Congressional Budget 3). 

Inmate Wages 

 Of the total amount that the Federal Prison Industry spends, approximately 5% goes 

toward inmate salaries (James 2007 3). The salaries vary “from $0.23 per hour to a maximum of 

$1.15 per hour, depending on their proficiency and educational level, among other things” 

(James 2007 3). The Bureau of Prison also operates a program called the “Inmate Financial 

Responsibility Program” which requires that “all inmates who have court ordered financial 

obligations must use at least 50% of their FPI income to satisfy those debts, which accounted for 

$2.7 million in FY2005; the rest may be retained by the inmate” (James 2007 3). The Federal 

Prison Industries also has 1,950 non-incarcerated employees to do administration and manage 

the prison factories (FY 2013 Congressional Budget). It is interesting to note that staff salaries 

for non-incarcerated employees accounts for 20% of FPI’s spending, even though they represent 

only a fraction of the total FPI workforce (James 2007 I). The salary range of each employee for 

the year 2012 is shown in the table below. Note that SES refers to “Senior Executive Service” 

and that these two people have an average salary of $166,700 a year. “GS” refers to “General 

Schedule,” a pay scale used by many government employees. 

Figure 5: List of Grades and Salary Ranges for FPI Employees for FY2012 



 

Source: United States. Dept. of Justice. Bureau of Prisons. Federal Prison Industries, INC. Fiscal 

Year 2013 Congressional Budget. 2013: 27. United States Department of Justice. Web 1 

Apr. 2015 

FPI’s Mission: Reduce Recidivism 

 I hope I have explained a little of the policy history and current state of the Federal Prison 

Industries thus far. I have not, however, gone into any level of detail on why it operates. To begin 

with, I will let FPI speak for itself. On its website, FPI proudly announces its “vision statement”: 

It is FPI’s vision to protect society, reduce crime, aid in the security of the 

Nation’s prisons and decrease taxpayer burden, by assisting inmates with 

developing vital skills necessary for successful reentry to society. Through the 

production of market-priced quality goods and services, FPI provides job training 

Pos. Amount

SES, $119,554 - 179,700 2           

GS-15, $123,758 - 155,500 17         

GS-14, $105,211 - 136,771 68         

GS-13, $89,033 - 115,742 229       

GS-12, $74,872 - 97,333 269       

GS-11, $62,467 - 81,204 226       

GS-10, $56,857 - 73,917 4           

GS-9, $51,630 - 67,114 217       

GS-8, $46,745 - 60,765 46         

GS-7, $42,209 - 54,875 37         

GS-6, $37,983 - 49,375 7           

GS-5, $34,075 - 44,293 7           

GS-4, $30,456 - 39,590 9           

Ungraded Positions 812       

     Total, Appropriated Positions 1,950    

Average SES Salary $166,700          

Average GS Salary $90,700            

Average GS Grade 13                     

Grades and Salary Ranges

2012 

Enacted



and work opportunities to inmates, while minimizing impact on private industry 

and labor. (“About UNICOR”) 

We can roughly divide these justifications into two categories, though with some overlap: 

benefits to the Federal Government and benefits to the inmate. Perhaps the biggest justification is 

the claim that the Federal Prison Industries reduces rates of recidivism. Reduced recidivism and 

reduced criminal activity from those who leave prisons would “protect society” and “reduce 

crime.” The argument goes like this: poverty and low socio-economic status are hugely 

contributive factors to who goes to prison, so employing inmates while they are incarcerated 

gives them the opportunity to work and helps them transition back into the work force when they 

leave prison. 

The first claim, that poverty and crime are tired together, is patently true and cannot be 

overstated in importance. For example, “one study report[ed] that as many as 84 percent of 

inmates were unemployed at the time of their current offense” (Bouffard et. al 2). Education is 

also correlative, with another study showing “60 percent of male prisoners aged 25-34 had less 

than 12 years of formal education” (Bouffard et. al 2). Due to the lack of schooling and 

economic opportunity for offenders, it is then argued that it is highly beneficial for the prison to 

education the inmate and provide them with work experience or job training. If prisoners work 

while incarcerated, the argument goes, they will have an easier time transitioning back into 

society and finding employment and will therefore be at a lower risk of reoffending.  

 While this argument makes intuitive sense, the conclusion is more difficult to prove. Part 

of the reason for the difficulty is that it is almost impossible to do a thorough, scientific study on 

the effects of a program on an inmate population with adequate controls. A truly comprehensive 

study would have to take an inmate population who were convicted of similar crimes, divide 



them into two groups at random and give one group the skills-training and prison jobs and the 

other nothing and then track them for years after their release. It is easy to see why a scientific 

study is hard to do, it would violate every ethical standard in the book to deny the control group 

any meaningful chance to better themselves. And the answer isn’t as simple as comparing 

inmates in federal penitentiaries who participated in FPI programs and those who didn’t, because 

as noted earlier, the inmates who work in FPI are at least partially self-selecting: 

For example, correctional industry programs often require minimum levels of 

academic achievement for participants [sic] eligibility. This may result in the 

treatment group (relative to the largely ineligible comparison group) consisting of 

less serious offenders, who are more amenable to treatment and would have 

engaged in less recidivism even without program participation. If this is the case, 

comparing the post intervention recidivism of these individuals to what may be a 

group of more serious offenders is inappropriate, making conclusions about 

program effectiveness based upon such comparisons highly suspect. (Boufford et. 

al 19) 

That said, there have been a variety of surveys and studies conducted to attempt to 

discern the benefit of inmate employment programs like the Federal Prison Industries. Saylor and 

Gaes surveyed over 7,000 inmates who had been incarcerated in federal prisons and found, “after 

6 and 12 months of post-release follow-up, correctional industry [FPI] participates have 

significantly fewer parole revocations (4.9% and 6.6%, respectively) compared to controls (6.6% 

and 10.1% respectively)” (Boufford et al. 21) Boufford et. al, point out that Saylor and Gaes try 

but do not “adequately control for pre-exiting differences between the program and comparison 

groups,” so we should be cautious when accepting their findings (21). That said, their most 



striking finding was that “after a follow-up period of from 8 to 12 years, industry participants 

have a 24% lower risk of offense recommitment than matched controls” (Boufford et al. 20, 21). 

That is a massive drop in recidivism that, if proved conclusively, would dramatically alter how 

FPI is viewed from a policy perspective. 

Boufford et al. also analyzed studies of state-level correctional industry programs. These 

studies found that recidivism rates dropped between 2.6% to 38% over the two years following 

release (21). They conclude, “the results of these multi-component corrections industry program 

evaluations suggest that these programs ‘work’ … However, evaluations which separate the 

effects of correctional industry participation itself, from the other program components, such as 

vocational education or job search assistance, typically part of the overall intervention, are 

needed before the effect of industry participation alone can be known” (Boufford et at 22). 

Although the programs may decrease inmate idleness and develop skills, “many of the 

specific industrial skills acquired in prison may not be marketable outside of this supported 

worked environment” and, furthermore, “correctional industry often provides training in fields 

which already have excesses of laborers or which require professional licenses that may be 

difficult for offender populations to acquire” (Bouffard et. Al 5). I agree with Bouffard et al’s 

assessment. There is evidence that inmate labor can reduce recidivism, the question is to what 

extent and how can we reduce recidivism by designing better correctional programs. 

Unfortunately, the Federal Prison Industry lacks this subtlety in their own self-promotion. On the  

“Fact or Fiction” page of the Federal Prison Industries proclaims the 24% drop in recidivism as 

scientific fact, see Figure 6. 



Figure 6: Screenshot from Federal Prison Industries’ Website F & Q Section 

Source: “Fact or Fiction.” UNICOR.gov. UNICOR, n.d. Web. 08 May 2015. 

There are also axillary benefits to the programs that must be mentioned. Prison officials 

believe that inmate employment decreases idle time and therefore limits violence and disruptive 

behavior in prisons, making prisons safe for both inmates and non-incarcerated civilian 

employees (Government Accounting Office 2, James 2007 8). Furthermore, although inmate 

labor isn’t a hugely successful economic enterprise, it does lead to “increased production of 

goods and services, which provides an increase in the overall national economic output” (James 

2007 8). When FPI buys raw materials and equipment, it does so from privately owned 

businesses, “thus creating and maintaining jobs in communities” (James 2007 8). In all, 

proponents do see very real benefits from FPI, through reduced recidivism, fees paid to victims 

with FPI salaries, reduced violence in prison and increased economic output. I hope this section 

has provided to the reader a basic understanding of how and inmates are employed by the federal 

government and how we arrived at the current state. 

IV. Applying the Theory: Is Prison Labor Exploitative? 



So far, I have developed a theory of exploitation and explained how prison labor 

functions in the U.S.’s Federal Prison Industries. Now, I want to apply the theory developed to 

the real-world conditions that federal inmates face to make a moral judgement regarding the 

Federal Prison Industries. I will argue that it is difficult to make a moral judgement because the 

empirical data isn’t certain, and that if recidivism is truly lowered significantly, then prison labor 

is not exploitation. I further argue that even if one believes that prison labor is exploitative, the 

correct response cannot be to ban it due to the loss in benefits that would occur. In that case, the 

correct response would be to reform the system, political will notwithstanding. 

Caveats for an Imperfect System 

First off, it is necessary to explain what the moral judgement I will give does not cover. 

Anyone with even a passing knowledge of America’s criminal justice system will be familiar 

with the gross systemic problems that it faces. Foremost among them, the racial disparity in 

prison population. The U. S. now incarcerates a higher percentage of its black population than 

South Africa did during apartheid (Alexander 6). More black Americans are in jail or on 

probation today than were enslaved in 1850 (Arene-Morley). In seven states, black Americans 

“constitute 80 to 90 percent of all drug offenders sent to prison” (Alexander 98). The result of all 

this: “1 in every 14 black men was behind bars in 2006, compared with 1 in 106 white men” 

(Alexander 100).  

In addition to racial disparities, there are class issues that come into play. The system of 

public defenders, which supposedly provide the constitutional right to a lawyer to those who 

can’t afford one, is woefully underfunded, meaning that in a state like Wisconsin if a defendant 

makes more than $3,000 a year, they a considered able to afford a lawyer (Alexander 85). Even 

for poor defendants who get legal representation, the public defender caseload is so high that 



service isn’t always adequate. A particularly egregious example is that of Johnny Lee Ball, who 

“was convicted of second-degree murder and sentenced to life in prison without the possibility of 

parole after meeting with a public defender for just eleven minutes before trial” (Alexander 85). 

Although putting a specific number on the amount of wrongfully convicted persons incarcerated 

is impossible, we must acknowledge that the lack of legal counsel means that there are 

undoubtedly innocent people behind bars today. 

Furthermore, ‘tough on crime’ legislation to increase prison sentences is another source 

of injustice. Mandatory minimum sentences and California’s 3 strikes policy are two examples of 

well-intentioned laws that had the result of cases of gross injustice in sentencing. For example, in 

Lockyer v. Andrade, the Supreme Court “rejected constitutional challenges to sentences of 

twenty-five years without parole for a man who stole three golf clubs from a pro shop, and fifty 

years without parole for another man for stealing children’s videotapes from a Kmart store” 

(Alexander 90). In his dissent, Justice Souter responded to the majority opinion that the 8th 

Amendment’s prohibition on “cruel and unusual punishment” was not violated by retorting, “If 

Andradre’s sentence [for stealing videotapes] is not grossly disproportionate, the principle has no 

meaning” (Alexander 91). Like Justice Souter, I disagree with the Supreme Court majority and 

believe that overly long sentences for minor crimes are grossly unjust. 

This paper will not and could not address these concerns. The United States criminal 

justice system is simply too large and complex for me to account for all the moving parts. 

Therefore, I want to bracket these concerns in making my moral judgement. The judgement I 

make will ignore very real racial disparities and very real miscarriages of justice. I will (wrongly) 

assume that every person in prison right now was rightfully convicted of a crime they committed 

and that they were give a just sentence for that crime. 



Prison Labor Isn’t (Necessarily) Exploitation 

 Using Jansen and Wall’s process driven account of exploitation, I believe that the Federal 

Prison Industries do not inherently exploit workers. Recall that their account defines an 

exploitative transaction as: 

An interaction, between two parties is exploitative if one party, A, interacts with 

the other, B, under unfavorable framing conditions, in order to advance A’s ends 

and it is true that B, under favorable framing conditions, would not rationally 

consent to the interaction with A (or consent to the interaction with A on the same 

terms).  (Jansen and Wall 390) 

I believe that the Federal Prison Industries do not act in their own interest a sufficient amount 

and that they do not take advantage of the prisoner’s unfavorable framing conditions enough to 

warrant a claim of exploitation. I will justify this by explaining that the Federal Prison Industries 

cannot afford to pay higher wages and that, under a counterfactual situation, the inmates would 

agree to the transaction. I will then conclude that, in order to remove the appearance of 

exploitation, the Federal Prison Industries must improve the quality of their job training and 

educational programs. 

 First off, we can dispel a claim of exploitation if we can obtain counter-factual consent 

from the prisoners. This is problematic in this example because the “extrapersonal circumstance” 

of being incarcerated was a punishment for a crime committed. Since we are assuming that 

prisons only contain rightfully guilty people, this extrapersonal circumstance cannot be rid of. 

We could not give a hypothetical scenario in which a non-convict would work in a prison 

because the two are inseparable. Instead of asking ourselves whether a person would consent to 



do prison labor for subminimum wages without being incarcerated, I suggest we ask ourselves, 

given the (justly) limited choice landscape of an incarcerated person, would they choose to work 

in the federal prison industries? I believe the answer to that is yes. Even if inmates weren’t 

required to work, I believe they would, and I believe they would choose FPI for its higher wages, 

lower recidivism rates and job skills programs. Therefore, I believe we can suggest that inmates 

are not exploited by the Federal Prison Industries. The problem with this conclusion is that it 

hinges on empirical research that is scattered. If further research proves that FPI does not affect 

recidivism rates, there may be cause to change the conclusion. 

What if it is exploitation? 

 I understand that the counter factual argument is simplistic, so I want to add a second 

dimension to it. Even if the reader rejects my above assertion and believes that prisoners are 

exploited, should we shut down the Federal Prison Industries? I believe that we should not, even 

if they are exploitative. In order to develop my argument, I want to provide one more theoretical 

example that Wall and Jansen and Wertheimer use: 

 Snow Storm: An entrepreneur “roams the highways in a snow storm and 

offers to rescue stranded motorists for an eminently fair price. He takes advantage 

of the rescuee’s plight in order to supplement his income.” He gains from the 

transaction, and he takes advantage of the bad circumstances of others; but he 

does not exploit any of the stranded motorists. (Jansen and Wall, qtd Wertheimer 

386) 

In Snow Storm, we allow the entrepreneur to take advantage of stranded motorists’ 

circumstances. Let’s say that he charges $100 for each motorist. While the motorists might 



grumble and wish he would help them for free, I imagine that each motorist is generally content 

with the interaction. If the entrepreneur charged $10,000 or an offer of coercive sex, we would 

claim that he exploits them. If, however, we told him that he was only allowed to charge each 

motorist $20 to totally remove the possibility of exploitation, he would respond by either 

refusing to provide the service at all or limit the number of people he helps as is economically 

rational for him. In that case, lowering the benefit to A leads to A leaving the market and leaves 

B worse off.  

 I believe that the Federal Prison Industry acts much like the entrepreneur in Snow Storm. 

The FPI could refuse to pay the inmates at all or force them to work sweatshop hours. If they did 

that, it would be a clearer case of exploitation. Likewise, if the claim that work in the Federal 

Prison Industry reduces recidivism and increases prison safety could not be proven it would be 

tantamount to the entrepreneur in Snow Storm offered to rescue someone, but only did half of 

what they claimed, even while charging the full price. If, however, we made the Federal Prison 

Industries pay its employees a minimum wage or wages comparable to similar jobs outside of 

prison, they would have to scale back the number of inmates employed to combat the increased 

costs, but like our entrepreneur who would cut back on his services if we capped his price too 

low. The Federal General Accounting Office produced a report on what would happen if prisons 

were required to pay the minimum wage: 

If the prison systems we visited were required to pay minimum wage to 

their inmate workers and did so without reducing the number of inmate workers 

and did so without reducing the number of inmates worked, they would have to 

pay hundreds of millions of dollars more each year for inmate labor. 

Consequently, these prison systems [the Federal Prison system and several state 



prison systems who were interviewed for the report] generally regarded minimum 

wage for prisoner work as unaffordable… 

Prison system officials consistently identified large-scale cutbacks in 

inmate labor as a likely and, in their view, dangerous consequence of having to 

pay minimum wage. They believed that less inmate work means more idle time 

and increased potential for violence and misconduct. (General Accounting Office 

2) 

The Federal Prison Industries does not pay full minimum wages because it cannot afford to while 

maintaining its current business model of no-cost to the taxpayer. Therefore, we cannot solve the 

problem by requiring the Federal Prison Industries to pay its workers higher, it would result in 

the program’s financial instability and a severe cutback in the number of inmates employed. This 

would result in lower wages for the prisoners (and in turn, lower court ordered-payments to 

victims of their crimes), increased idleness and potential for violence in prisons, and increased 

recidivism after release. Even if someone found FPI’s practicing morally problematic, I do not 

believe it is sufficiently problematic to result in the program’s dismantlement. The inmates 

would lose some freedom that should be granted to them, but I do not think that that is a 

sufficient reason for shutting down the entire program and losing its benefits.  Furthermore, to 

my original argument that FPI is not exploitative, I offer this as evidence that while FPI takes 

advantage of the framing conditions to charge sub-minimum wages, they do not take unfair 

advantage of the framing conditions because to do so would be impossible while maintain the 

current benefits to the inmates they provide. 

Response to Potential Counterarguments and Policy Proposals 



 I understand that a skeptical reader may not buy this argument and believe I am 

insufficiently skeptical of the Federal Prison Industries. I have two responses to that. First, one of 

the components of Jansen and Wall’s theory is that different interpretations of the same framing 

conditions can lead to separate conclusions of the same situation. Therefore if the reader wishes 

to interpret the framing conditions such that they are being unfairly taken advantage of by the 

Federal Prison Industries, that is at their discretion. Reasonable people can disagree, although I 

don’t think it’s reasonable to wish for the program to be shut down at risk of losing the current 

benefits it provides. 

 A second response is that I empathize with a reader who would come to the conclusion 

that the Federal Prison Industries is exploitative. Although I believe that the inmates are not 

exploited, I can see a cloud of doubt over the issue, particularly in light of the uncertainties 

regarding the true effects of inmate labor on lower rates of recidivism. Even if it’s not 

exploitative, it’s not an ideal situation. In order to counteract this, I propose the following policy 

solutions: 1) further research, funded either through academia for by the Bureau of Prisons 

themselves, must be conducted to see which educational, vocational and employment programs, 

or mix of programs, achieves the greatest results in terms of reducing recidivism and increasing 

post-release employment. 2) Connected to this research, the BOP needs to develop employment 

opportunities that are actually in demand in the wider economy. There is no sense in building 

more prison textile factories if there are no textile factories for them to work at upon release. 3) 

The BOP’s budget needs to be increased in order to meet these needs and FPI needs to take an 

annual appropriation in order to subsidize any lost income from the added jobs. It may be 

politically difficult, but the extra money will allow FPI to operate more factories and hire more 

inmates to do better jobs, even if they operate at a loss. I strongly suspect that the added cost to 



operate better programs would be more than recouped in costs saved associated with the drop in 

recidivism. If the Federal government were to take these steps, in my view is would eliminate 

even the cloud moral suspicion to the current federal program. 

Conclusion 

 In all, I hope this paper has provided the reader with a basic understanding of both the 

philosophical debate regarding exploitation and the current policy programs our government 

conducts in our names. Regardless of how we feel about the issue, I believe it is important for 

responsible citizens to understand that there are inmates being paid .23 cents an hour to work in 

factories in federal penitentiaries that our taxes build. I hope that I have sufficiently argued that a 

process view of exploitation is superior to an outcome based definition, even if the reader 

disagrees with Jansen and Wall’s. And finally I hope the reader has at least a little more 

understanding of the complexities of the criminal justice system and the problems associated 

with it, whether or not they find inmate labor to be one of them. 
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