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Abstract 

There are five legal tests for insanity used in the United States today: the M'Naghten 

Test, the Irresistible Impulse Test, the Product Test, the America Law Institute (ALI) Test, and 

the Federal Test. Modem neuroscience has shown that using only the M'Naghten Test or the 

Irresistible Impulse Test gives a narrow understanding of mental health that ignores degrees of 

insanity. The Product Test is too broad and allows experts to overreach their boundaries and 

make legal conclusions. The Federal Test is simply a modification of the M'Naghten Test and 

does not recognize volitional components of insanity. I propose that the ALI Test become the 

standard test for insanity because it improves upon the criticisms of the M'Naghten, Irresistible 

Impulse, and Product Tests. However, ALI Test can be improved by clearly defining the 

ambiguous medical terms it uses. As neuroscience progresses, the legal system must adapt in 

order to keep pace, and I believe the ALI Test is the only existing test that leaves room for the 

ever-increasing knowledge of the brain. 
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Introduction 

The insanity defense is a part of the criminal law that absolves a criminal from being 

legally responsible for his actions. The idea that someone who commits murder can be held not 

responsible for that murder simply because he has a mental illness often elicits a visceral reaction 

in people. Yet this reaction overlooks what it means to hold someone responsible for his actions 

and the justification of punishing an individual. Generally, there are two theories for justifying 

punishment: utilitarianism and retributivism. Under these theories, punishing an individual who 

is insane does not make sense and therefore the insanity defense is justified. 

There is no universal test for insanity in the American court system; in fact, there are five 

different tests that are currently used across jurisdictions in the US .. The first test is known as the 

M'Naghten Test and originated from England in 1843. The M'Naghten Test is chiefly concerned 

with whether at the time of the crime the accused knew the difference between right and wrong. 

Shortly after development of the M'Naghten Test, the Irresistible Impulse Test was developed to 

add to the M'Naghten Test's definition of insanity. The Irresistible Impulse Test was established 

to cover criminals who lack the capacity to control their actions. Next the Product Test rose to 

prominence out of a concern that the existing insanity defense tests did not allow experts to 

accurately testify about mental illness. Then the American Law Institute published its Model 

Penal Code, which established an insanity defense that combined elements of the M'Naghten, 

Irresistible Impulse, and Durham Tests respectively. The American Law Institute's Test became 

widely popular in jurisdictions across the nation until John Hinckley was ruled not guilty by 

reason of insanity, after attempting to assassinate President Ronald Reagan. Congress passed the 

Insanity Defense Reform Act (1984), which established a federal insanity defense test for all 

federal courts. 
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The five tests for insanity- the M'Naghten Test, Irresistible Impulse Test, ALI Test, 

Product Test, and the Federal Test- established in the United States are all still used to some 

degree in courts across the country, but I wish to advocate for the use of one test; the ALI Test. 

The wording of the ALI Test gives it the advantage ofbuilding on its predecessors while leaving 

room for a modem understanding of neuroscience. Nevertheless, any discussion of the insanity 

defense must first establish the need for the defense. Thus in Part I, I will discuss the justification 

of the insanity defense and how the defense works in the context of court procedure. Then, in 

Part II I will delve into more detail about the five different tests for insanity in the United States. 

Finally, in Part III I will argue for the viability of the ALI Test on the grounds that it combines 

the essential elements ofthe M'Naghten, Irresistible Impulse, and Durham Tests while allowing 

a more diverse and modem neurological understanding of insanity and responsibility. 

Part I Background 

Before delving into the various insanity defense tests that have been established in the 

United States, let us first understand the justification for the defense. In order to do this, we must 

ask ourselves what is the principle objective of punishment? From there, we can ask whether it is 

justifiable to punish the insane. There are two main punishment theories, utilitarian and 

retributivist punishment theory, and both make room for the insanity defense. 

Utilitarianism 

Jeremy Bentham, one of the fathers of Utilitarianism, believes that, "the purpose of all 

laws is to maximize the net happiness of society. J, From a utilitarian perspective, punishment is 

seen as a generally unhappy experience that people try to avoid. A person will tend to avoid 

1 Joshua Dressler, Understanding Criminal Law: Sixth Edition (New Providence: Mathew Bender & Company, Inc., 
2012), 14. 
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certain actions if he receives more unhappiness from punishment for doing the action than 

happiness from doing the action. Thus, punishment is used as a consequentialist mechanism to 

increase the net happiness of society. 

According to Joshua Dressler, there are four ways utilitarians tend to think about 

punishment: general deterrence, individual deterrence, incapacitation, and rehabilitation.2 Under 

general deterrence, individuals are punished in order to deter members of society in general from 

committing an action that will lower social utility.3 For example, if Person A is punished for 

committing robbery, Person B will recognize that he would also receive punishment for robbery. 

Therefore, Person B would be less likely to commit robbery out of a desire not to be punished 

like Person A. Similarly, under individual deterrence a person is punished in order to deter him 

from criminal activity in the future. 4 In the robbery example, Person A is punished in order to 

curb his appetite for robbery. Additionally, incapacitation attempts to raise social utility by 

keeping criminals separate from society.5 In other words, Person A is incapacitated so that he 

cannot commit further robbery and therefore cannot lower social utility further. Finally, 

rehabilitation attempts to raise social utility by reforming a person so that he no longer desires to 

engage in criminal behavior 6 Person A is punished for robbery in such a way that he no longer 

desires to commit robbery. 

Using utilitarianism in the context of insanity, we can see how punishing the insane in 

order to increase the net happiness of society is irrational. A person who is unaware of his 

actions or is unable to control himself will not be deterred by threat of punishment. For example, 

2 Note that punishment in the context of criminal law refers most often to imprisonment. When I discuss punishment 
in the future, it will always be in the context of a prison sentence and not something like a fine. 
3 Dressler, 15. 
4 Ibid. 
5 Ibid. 
6 Ibid. 
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if Person A believed he was walking his dog when he committed robbery, threatening him with 

punishment for robbery will not deter him because he does not understand that he committed 

robbery. Further, incapacitation for the insane usually occurs, but does not result in the person's 

imprisonment. Rather he is committed to a psychiatric ward for his own safety and the safety of 

others. Generally commitment to a mental facility is not considered punishment because it is 

being done to protect the person as well as the public. Finally, rehabilitation for the insane may 

not even be possible because they do not have the mental capacity required for reform. 

Therefore, placing an insane person in prison will not rehabilitate him because he is beyond 

rehabilitation. Thus utilitarian punishment theory makes room for the insanity defense on the 

grounds that punishing the insane will not increase net happiness. 

Retributivism 

Retributive punishment theory is often associated with Immanuel Kant who famously 

stated, "Even if a civil society resolved to dissolve itself with the consent of all its members ... 

the last murderer lying in prison ought to be executed before the resolution was carried out. This 

ought to be done in order that every one may realize the desert of his deeds ... "7 According to 

Edmond Pincoffs, Kant does not agree with utilitarian punishment theory mainly on the grounds 

that it is too focused on creating societal good or individual reform. Instead, Kant advocates for 

punishment based on desert; a criminal is punished because he deserves punishment. Kant's 

punishment theory has three main distinctions: 

I. The only acceptable reason for punishing a man is that he has committed a crime. 

II. The only acceptable reason for punishing a man in a given manner and degree is 

that the punishment is "equal" to the crime for which he is punished. 

7 Edmund L. Pincoffs, "Classical Retributivism" in Philosophy of Law, ed. Joel Feinburg and Hyman Gross 
(Belmont: Wadsworth, 1980) 537. 
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III. Whoever commits a crime must be punished in accordance with his desert. 8 

Kant defmes crime in a very narrow fashion stating that it is an, "intentional transgression-that 

is, an act accompanied with the consciousness that it is a transgression."9 

Under Pincoffs' interpretation of Kant, freedom and autonomy are a priority and society 

cannot force a person into an action. However, punishment seems to contradict this idea because 

society forces a person to be imprisoned, thereby withholding freedom and autonomy from the 

criminal. To avoid this paradox, Pincoffs points to Kant's view of"crime via freedom," or the 

idea that crime involves the restriction of someone else's freedom. 10 In this view, punishment is 

a "hindering to a hindrance of freedom" and a person deserves punishment because of his 

hindrance of another's freedom. 11 

Kant's view on retributivism is only the groundwork for retributivist punishment theory 

and as Dressler points out, there are three main sub-theories within retributivism punishment 

theory: assaultive retributivism, protective retributivism, and victim vindication. 12 Assaultive 

retributivism stems from Margaret Jane Radin and James Fitzjames Stephen's work on 

punishment theory. Under assaultive retributivism, it is morally right to hate criminals because 

they have harmed society, and therefore deserve to be harmed in return. Assaultive retributivism 

views criminals as, "noxious insects to be ground under the heel of society."13 Protective 

retributivism justifies punishment on the grounds that it restores the moral equilibrium in society. 

Protective retributivists view society as a system of burdens and benefits that arise from various 

restrictions on an individual. Society is in equilibrium when everyone receives the same burdens 

8 Ibid., 538. 
9 Ibid. 
10 Ibid., 540. 
II Ibid. 
12 Dressler, 17. 
13 Ibid. 
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and benefit, but when a criminal breaks the law he receives more benefits than others. In this 

sense, the criminal becomes a free rider in society by skirting the burdens placed on everyone 

else. Thus, punishment is a mechanism to restore balance by putting more burdens on the 

criminal to compensate for the extra benefits he received. 14 Victim vindication operates under the 

assumption that human beings have equal moral worth. When a criminal breaks the law, he is 

intimating to society that he has more moral worth. Punishment is a way to correct the criminal's 

false intimation and seeks to remind the criminal of his moral worth as a human; "he is mastered 

in much the way that he mastered the victim." 15 

The retributivist and utilitarian theories of punishment are vastly different and are often 

thought of as backward looking or forward looking respectively. A retributivist looks backwards 

in time at past actions in order to determine what punishment is deserved in the here and now. 

Meanwhile, a utilitarian looks forward in time to determine whether punishing the person in the 

here and now will increase social utility. Additionally, retributivism is not concerned with social 

good or individual reform when it comes to justifying punishment. This is not to say that once it 

has been determined that a person must be punished society cannot construct the punishment in a 

way that reforms the criminal. Rather, that punishment itself cannot be justified on utilitarian 

grounds. On the other hand, utilitarianism does not justify punishment on the grounds of desert. 

Utilitarianism seeks to use punishment as a mechanism for increasing social utility through 

deterrence and individual reform. 

Finally, retributivists justify the insanity defense on the grounds that the insane lack 

requirements for responsibility, chiefly free will and rationality. Retributivism justifies 

punishment based on desert, which is dependent on responsibility for one's actions. However, 

14 Ibid. 
15 Ibid., 18. 
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the insane do not have free will or rationality, and therefore it does not make sense to hold them 

responsible for their actions. As Dressler says, "To blame such an individual for her acts is much 

like blaming a sick person for sneezing or an infant for dropping her glass of milk." 16 If the 

insane cannot be held responsible for their actions, then it cannot be said that they deserve 

punishment for any transgressions. Therefore, retributivists believe the insanity defense turns on 

the notion of free will and rationality. 

Procedural Context 

Now that we have established the justifications for the insanity defense under utilitarian 

and retributive punishment theories, let us move on to discuss how a person's soundness of mind 

can influence trial procedure. Soundness of mind is relevant in two distinct portions of trial 

proceedings: competency to stand trial and determining legal responsibility. While both of these 

procedures have common components, they differ in purpose. A competency to stand trial 

hearing is held in order to determine whether or not a trial can continue, while an insanity 

defense is raised in order to dispute the legal responsibility of a criminal. Both use psychiatric 

evidence to support their outcomes, but a competency to stand trial hearing takes place before 

trial begins while determining moral responsibility is part of the arguments during trial. 

Additionally, the two procedures are mutually exclusive. A person can be deemed incompetent 

to stand trial but never ruled criminally insane, or a person can be deemed competent to stand 

trial but ruled criminally insane. Regardless of the outcome of these two procedures, they must 

take place in chronological order with a competency to stand trial hearing taking place before 

arguments about sanity. 

If competency to stand trial is an issue, then a hearing is held before trial and the judge 

makes a ruling on competency. The defense, prosecutor, or judge can bring up the issue of 

16 Dressler, 338. 
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competency, but once the issue is brought up, it is left to the judge to decide. A person is 

competent if he can reasonably consult with his attorneys and can understand the charges against 

him. If either of these requirements is not met, the person is deemed incompetent to stand trial. 17 

When the defendant's competency comes into question, he immediately undergoes a psychiatric 

examination. The exam is then filed with the court and all parties review the results. If the 

findings are disputed among the parties, a hearing is held where evidence is presented to either 

refute or support the psychiatric examination. However, the judge is free to proceed as he sees fit 

if the findings are not disputed. 18 Upon being found incompetent to stand trial, all proceedings 

are halted and the accused is committed to a mental facility until he is deemed competent. 

During commitment, it must be proven that the person is making progress towards competency, 

otherwise he must be released or permanently committed through civil procedures. In cases 

where a person cannot ever be deemed competent to stand trial, the person is committed to a 

mental facility indefinitely according to civil procedures and a trial never takes place. 19 If a 

person is deemed competent to stand trial, then proceedings continue and an insanity defense 

may or may not be brought up depending on the circumstances. 

The second procedure that deals with soundness of mind is the insanity defense and the 

process of determining moral responsibility. If a defendant is going to argue an insanity defense, 

he must give the prosecutor advanced notice before trial so that the state has time to prepare 

arguments. In most states, a defendant who argues the insanity defense is committed to a mental 

facility for a given amount oftime, usually two to three months, and examined by psychiatrists. 

Both the defense and prosecution then use this examination during arguments for determining 

17 Ibid., 334. 
18 Ibid., 335. 
19 Ibid., 335-336. 
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insanity.20 After arguments have concluded, the jury returns with one of three verdicts: guilty, 

not guilty, or not guilty by reason of insanity. A guilty verdict means that the jury does not 

believe that the defendant's insanity defense succeeded and that he was guilty beyond a 

reasonable doubt. A not guilty verdict means that the jury does not believe that the defendant 

succeeded in his insanity defense, but also that he was not proven guilty beyond a reasonable 

doubt. Finally, a not guilty by reason of insanity verdict, "implies that the prosecution proved all 

of the elements of the crime .. . beyond a reasonable doubt, and that all of the defendant's non-

insanity defenses were rejected . . . "21 Determining sanity is a complicated process and the steps 

provided here are only an outline as the rules vary from state to state. 

Part II Tests 

Five tests for insanity have taken root in the United States criminal justice system since 

the nineteenth century. Over the years, some tests have increased in popularity while others have 

all but disappeared from the courtroom. Currently all five tests are used in some form or another, 

but the most popular are the M'Naghten Test and the American Law Institute's Test established 

in the Model Penal Code. 

M'Naghten 

The first insanity defense established in the United States was birthed in England in 1843 

during the case surrounding Daniel M'Naghten. The M'Naghten case was one of the first tests to 

relate sanity to moral responsibility and took root in courtrooms across the world. Many states in 

the United States adopted the M'Naghten Test as their own test for insanity shortly after 1843 

and it quickly became the dominant test in the American legal system. 

20 Ibid., 336. Note, that the examination in and of itself is not the determining factor of whether a defendant is 
insane. As we'll see, this decision is left up to the jury. Expert testimony can only be used to aid in the jury's 
decision. 
21 Ibid. 
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The Facts 

In 1843, Daniel M'Naghten had recently moved to London in order to look for work.22 

M'Naghten was a loaner and had a strange habit of loitering around Prime Minister Robert 

Peel's house at No. 10 Downing Street.23 On January 20th, M'Naghten returned to the No. 10 

Downing Street neighborhood and waited outside The Prime Minister's home. When Sir Robert 

Peel emerged, M'Naghten took out two pistols and shot one of them. The bullet missed Sir 

Robert Peel and landed in the back of Edward Drummond. Before M'Naghten could fire the 

second pistol, policemen tackled him to the ground and arrested him. A few months latter, 

Drummond died due to complications from his gunshot wound.24 

During examination and interrogation, it became apparent that M'Naghten suffered from 

some kind of mental deficiency. When asked why M'Naghten wanted to kill Sir Robert Peel, he 

replied, "The Tories in my native city have driven me to this ... I can get no sleep from the 

system they pursue towards me; I believe I am driven into consumption by them; they wish to 

murder me.25
" Thus M'Naghten felt he was in danger and the Tories were the source of his fear. 

Sir Robert Peel was the Prime Minister and thereby leader of the Tory party at the time. When 

M'Naghten attempted to assassinate Sir Robert Peel, he did so out of concern for his own safety 

and as a means of destroying the source of his fear. However, the Tories were not after 

M'Naghten and his response was delusional.26 

The Test 

22 "Daniel M'Naghten, Killing > murder, 27th February 1843," The Proceedings of the Old Bailey, accessed May, 3 
2015, http://www .oldbaileyonl ine.org/browse.jsp?ref=tl8430227 -87 4. 
23 Ibid. 
24 Ibid. 
25 Ibid. 
26 Ibid. 
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The Court ruled that M'Naghten was not guilty due to being insane. This created a lot of 

controversy and the House of Lords decided to bring the trial judges before them in order to 

clarify the law on insanity. During the meetings with the judges, the House of Lords established 

the M'Naghten Test, which holds that in order to establish an insanity defense, it must be proven 

that, "at the time of the committing of the act, the party accused was laboring under such a defect 

of reason, from disease of mind, as not to know the nature and quality of the act he was doing; or 

if he did know it, that he did not know he was doing what was wrong. 27
" 

The M'Naghten test is broken into two prongs, the frrst regarding the "nature and 

quality" of the act, and the second regarding the "wrongfulness" of the act. The first prong is 

concerned with whether or not the accused was aware of his actions. For example, if a husband 

kills his wife by strangling her, but thinks he is squeezing a grapefruit, it can be said that the 

husband did not know the nature and quality of his actions.28 Thus under the first prong of the 

M'Naghten Test, the husband would be considered insane. The second prong of the M'Naghten 

Test is often referred to as the right-wrong test, and asks whether the person knew the difference 

between right and wrong at the time of the crime.Z9 An example of someone who would fail the 

right-wrong test is Daniel M'Naghten. M'Naghten's delusions made him believe that his life was 

in danger, so when he attempted to assassinate the Prime Minister he did not think he was doing 

so wrongly. In that instant he did not know the difference between right and wrong because his 

mental illness prevented him from registering that fact. Thus the M'Naghten Test rests on 

whether the accused knew that what he was doing was wrong at the time of the crime. 

The Irresistible Impulse Test 

27 "Daniel M'Naghten's Case. May 26, June 19, 1843," BAILII, accessed May 3, 2015 
http://www. bailii.org/uk/cases/UKHL/1843/Jl6.htrnl. 
28 Dressler, 344. 
29 Ibid. 
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The Irresistible Impulse Test arose in the United States during the nineteenth century 

with three cases: Commonwealth v. Rogers (1844), Parsons v. State (1887), and Davis v. United 

States (1897). There is no standard form of the Irresistible Impulse Test, but these three cases all 

show the fundamental purpose behind the test. Each test is slightly different, but all focus on an 

individual committing a crime because he cannot control his actions. By the beginning of the 

twentieth century, the Irresistible Impulse Test had been incorporated into several insanity 

defenses across the United States. 

The Irresistible Impulse Test was first established in Commonwealth v. Rogers in 1844 

under Chief Justice Lemuel Shaw in Massachusetts. Shaw takes the position that a person needs 

to have free will in order to be held responsible for his crimes. If a person is operating under an 

irresistible impulse, then he does not have free will because his "reason, conscience, and 

judgment" have been overwhelmed. 30 Instead, the criminal act "was not the act of a voluntary 

agent, but the involuntary act of the body, without the concurrence of a mind directing it."31 

Shaw describes the behavior of criminals that operate under an irresistible impulse as "partial 

insanity," which includes things like depression combined with delusion. Partial insanity differs 

from traditional forms of insanity because a person can appear to be rational in most respects, but 

insane in a select area. However, the person must lack all capacity to reason in that specific area. 

Shaw gives the example of monomania, or a type of mental disorder that forces a person to focus 

on one idea, "and cannot be reasoned out of it."32 

In Parsons v. State (1887) the Alabama Supreme Court ruled that a person cannot be held 

morally responsible if he "lost the power to choose between the right and wrong, and to avoid 

3° Commonwealth v. Abner Rogers, Jr. 7 Met. 500, 48 Mass. 500, 502 (1844). 
31 Ibid. 
32 Ibid. 
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doing the act in question, as that his free agency was at the time destroyed. "33 In other words, a 

person cannot be held morally responsible for criminal conduct if he cannot control his actions. 

Note, that this version of the insanity defense differs from M'Naghten because it does not require 

the individual to be unaware of the difference between right and wrong, only lack the capacity to 

choose. The Irresistible Impulse Test allows the accused to know the difference between right 

and wrong and still be excused from responsibility. 

Finally, in Davis v. United States ( 1897), the Supreme Court of the United States added 

the Irresistible Impulse test to the definition of insanity. The Court lay out its own definition for 

insanity, which included the M'Naghten test, but also a new section. This new section stated that 

"though conscious of [the nature of the act he is committing] and able to distinguish between 

right and wrong and know that the act is wrong, yet his will, by which I mean the governing 

power of his mind, has been otherwise than voluntarily so completely destroyed that his actions 

are not subject to it, but are beyond his control."34 In other words, the person must lack the free 

will and the ability to control his own actions. As Commonwealth v. Rogers, Parsons v. State, 

and Davis v. United States show, the Irresistible Impulse Test rests on the person's ability to 

control his actions. 

American Law Institute - Model Penal Code 

The American Law Institute (ALI) is an independent organization made up of attorneys, 

judges, and legal academics and was founded in 1923. The ALI's goal is, "to clarify, modernize, 

and otherwise improve the law" across all jurisdictions ofthe United States.35 One way in which 

the ALI tries to improve the law is through publishing material that legislatures and courts can 

33 Dressler, 346. 
34 Davis v. United States 165 U.S. 373, 378 (1897). 
35 "ALI Overview," The American Law Institute, accessed May 3, 2015 
http://www .a! i .org/index.cfm ?fuseaction=about.overview. 
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later review and possibly even adopt. In 1962, the ALI published the Model Penal Code (MPC), 

which is a sample set of rules that form the basis of criminal law. Sections of the MPC have been 

adopted in full or slightly modified in many different areas of criminal law across all 

jurisdictions of the United States. In Article IV Responsibility, the MPC addresses the insanity 

defense, which has now become one of the dominant tests for insanity in the United States. The 

ALI Test is broken into two sections; I will refer to the first section as "the ALI test" and the 

second section as "the caveat paragraph." This will help distinguish which portion of the text I 

am referring to in the future. The MPC states: 

( 1) A person is not responsible for criminal conduct if at the time of such conduct 
as a result of mental disease or defect he lacks substantial capacity either to 
appreciate the criminality [wrongfulness] of his conduct or to conform his 
conduct to the requirements of law. 

(2) As used in this Article, the terms "mental disease or defect" do not include an 
abnormality manifested only by repeated criminal or otherwise anti-social 
conduct. 36 

For now, note that the ALI Test incorporates some of the language of the tests we have 

already covered, but it is distinct. I will do a thorough analysis of the ALI Test in Part III. 

The Product Test 

The Product Test was originally established in New Hampshire in 1870/7 but did not 

become widely known until the Court of Appeals in the District of Columbia Circuit adopted the 

test in 1954 in Durham v. United States.38 The Product Test arose out of concerns that the 

M'Naghten test and the Irresistible Impulse Test were too narrowly defmed and did not account 

36 The American Law Institute, Model Penal Code, (Philadelphia: The American Law Institute, 1962) 66. 
37 State v. Pike 49 N.H. 399 (1870). 
38 The terms Durham Test and Product Test refer to the same concept, but the Durham Test was established only in 
Washington D.C. whereas the Product Test is much older and originated in New Hampshire. However, for 
convenience purposes I will refer to the test as either the Product Test or Durham Test interchangeably. 
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for modem understandings of psychiatry. Thus, the Court hoped to provide a test that was broad 

and included scientific aspects. 

The Case 

The case begins with a man named Monte Durham who suffered a long history of crime 

and mental illness. Durham's mental illness was apparent as early as 1945 when he was 

discharged from the Navy because of, "a profound personality disorder which rendered him unfit 

for Naval service."39 Additionally, Durham had been committed to a mental hospital twice prior 

to trial. Durham also had a criminal past prior to his final arrest in 1951 , with crimes ranging 

from vehicle theft to passing bad checks.40 On July 13, 1951 Durham was arrested for 

housebreaking, which lead to the case at hand. During trial, the Court believed that Durham was 

unable to establish that he did not know the difference between right and wrong at the time of the 

crime, meaning he failed in his insanity defense. The Trial Court rested most of the opinion on 

the fact that Durham was unable to produce testimony to support his lack of soundness of mind 

on the day of the incident.41 However, the Appeals Court did not agree with the Trial Court's no 

testimony ruling and ordered the case be retried using the newly established Product Test.42 

The Test 

After reviewing the case and the defense's arguments, the Court determined that the 

right-wrong test and the Irresistible Impulse Test were not adequate to determine moral 

responsibility. The Court agreed with many medical experts at the time that the right-wrong test 

was formed on and continues to use an outdated understanding ofinsanity.43 The right-wrong 

test only considers reason when determining whether or not a person is responsible for a crime, 

39 Durham v. United States 214 F.2d 862, 864 (1954). 
40 Ibid. 
41 Ibid., 866-868. 
42 1bid., 869. 
43 Ibid., 871. 
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but modern psychiatry tells us that, "a man is an integrated personality and that reason, which is 

only one element of that personality, is not the sole determinant of his conduct."44 Thus, basing 

the insanity defense solely on the right-wrong test, or cognitive ability, too narrowly defines 

criminal irresponsibility and does not allow for consideration of other mental factors. The Court 

also found that the Irresistible Impulse Test was inadequate to determine criminal irresponsibility 

because it implies that mental illnesses "produce only sudden, momentary or spontaneous 

inclinations to commit unlawful acts."45 This implication does not consider mental diseases such 

as schizophrenia, which change a person's state of mind slowly over time. 

Thus, because of the narrowness of the right-wrong test and the Irresistible Impulse Test, 

the Court believed that a new test was needed for determining criminal irresponsibility. The test 

itself is very simple and states that, "an accused is not criminally responsible if his unlawful act 

was the product of mental disease or mental defect. "46 The Court defines "disease" as a condition 

that can either improve or deteriorate and "defect" as a condition with can neither improve nor 

deteriorate. Unfortunately, the Court did not clearly defme the meaning of the word "product," 

which will ultimately lead to the downfall of the Durham Test. 

United States v. Brawner - The End of Durham 

The Durham ruling was controversial almost from its inception and only eighteen years 

latter the D.C. Circuit Court overruled the test in United States v. Brawner. Despite the Product 

Test only existing in two jurisdictions at the time, D.C. and New Hampshire, there was a lot of 

discussion about the Product Test and its effect on a jury's verdict. Many thought that the 

Product Test gave too much of the decision making process over to expert witnesses, and 

44 Ibid., 871. 
45 Ibid., 873. 
46 Ibid., 874. 
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therefore took away the important function of trial by jury. As we'll see, the D.C. Circuit Court 

addresses this and many other criticisms of the Product Test in the Brawner decision. 

The Problem With Durham 

The Court's main issue with the Durham ruling was with what they called "undue 

dominance by experts."47 Under the Product Test, the jury only needs to determine whether the 

defendant's, "unlawful act was the product of mental disease or mental defect."48 This 

requirement is rather ambiguous, as there is not a consensus among experts about what it means 

for an act to be the "product" of a mental disease or defect. For example, does simply having a 

mental illness mean that your actions are the product of that illness, or are only certain actions a 

product of illness while others are not? Thus, there was a lot of room for expert witnesses to play 

with when it came to determining whether the act was or was not a product of mental illness. The 

Court argues that while experts are, "called to adduce relevant information concerning what may 

be referred to as the 'medical' component of the responsibility issue," the nonmedical term 

"product" often led experts to, "express conclusions that in essence embody ethical and legal 

conclusions."49 However, expressing ethical and legal conclusions is not the purpose of expert 

witnesses; their purpose is to "explain the origin, development and manifestations of mental 

disorders. "50 Legal and ethical conclusions are for the jury to decide, and therefore experts were 

dominating more of the judicial process than was rightfully theirs. 

Additionally, the Product Test was criticized for using the terms "mental disease" and 

"mental defect" without defining them. The Court did define what it meant by "disease" and 

"defect" in Durham, but the definitions only distinguished a disease from a defect; it did not 

47 United States v. Archie W. Brawner 471 F.2d 969, 981 (1972). 
48 Durham, 214 F.2d at 875. 
49 Brawner, 471 F.2d at 982-983. 
50 Ibid., 979. 
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provide a substantive definition for either.51 The medical understanding of these two terms, while 

often similar, can be quite different from the legal understanding. This opens the possibility of an 

expert confusing the jury about what is and is not a mental disease or defect in the eyes of the 

law. This problem ties in with experts having undue dominance by giving them the power to 

define what a mental disease or defect is. The Court attempted to fix this problem in McDonald 

v. United States in 1962 when it ruled that, "a mental disease or defect includes any abnormal 

condition of the mind which substantially affects mental or emotional processes and substantially 

impairs behavior controls."52 This definition allows the jury to focus on whether or not the 

mental disease or defect affects the mental or emotional processes and behavioral controls of the 

accused rather than some ambiguous criteria established by an expert. However, despite the 

correction to the definitions of "mental disease" and "mental defect" the issue of undue 

dominance by experts still remained because of the phrasing ofthe Product Test. Essentially, the 

jury had to take the expert's word that any given action was the product of a mental disease or 

defect. Thus, the Court felt that after eighteen years, the Product Test was no longer a viable test 

for insanity. After striking down the Product Test established in Durham, the Court moved to 

adopt the test for insanity defined by The American Law Institute in its Model Penal Code. 

The Federal Test 

On March 30, 1981 John W. Hinckley Jr. attempted to assassinate President Ronald 

Reagan outside a Hilton Hotel in Washington D.C. President Reagan, along with three others, 

suffered severe gun shot wounds, but none were immediately fatal. Hinckley was arrested on the 

51 The Court defines "disease" as a condition that can either improve or deteriorate and "defect" as a condition with 
can neither improve nor deteriorate. See Durham v. United States 214 F.2d 862, 875 (1954). 
52 Ernest McDonald v. United States 312 F.2d 847, 851 (1962). 
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scene by the Metropolitan Police Department and was later transferred into FBI custody.53 The 

FBI botched their investigation by interrogating Hinckley for over an hour after he had requested 

to consult with his attorneys. The FBI interrogator's actions were in clear violation of Miranda v. 

Arizona, and were deemed unconstitutional by the trial court. Because the interrogation of 

Hinckley was conducted in an unconstitutional manner, the trial court was forced to rule that any 

evidence stemming from the interrogation was inadmissible. 54 

A second blow to the government's case against Hinckley came when prison guards read 

through Hinckley's personal papers during a search for contraband in his cell and turned over the 

evidence to the prosecutors. Again, the trial court was forced to rule Hinckley's personal papers 

as inadmissible evidence because they were not found in a legal manner. The government tried to 

argue against this ruling by asserting that the guards were justified in reading Hinckley's 

personal papers because they were doing so out of concern that he might commit suicide. The 

Court did not find this argument compelling because the guards had never been ordered to search 

Hinckley' personal papers and thus did so on their own accord. 55 Additionally, the government 

tried to argue that the guards' search was legal under the "plain view" doctrine, which allows 

evidence to be collected without any authority if it is in plain view. The guards who read the 

personal papers said their, "eyes were caught by the words "prison," "life sentence," and 

"cooperation with the Justice Department."56 The court did not find this evidence compelling 

because those words should have, "alerted the guard that the papers related to Hinckley's case 

and thus should not be read."57 Thus, the personal papers were deemed inadmissible evidence. 

53 United States v. John W. Hinckley 872 F.2d 115, 117 (1982). 
54 Ibid. , 118-119. 
55 Ibid., 118. 
56 Ibid. 
57 Ibid., 119. 
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The loss of such evidence greatly hindered the government's case against Hinckley, 

specifically the ability to refute the insanity defense. Ultimately, Hinckley succeeded in arguing 

that he was not morally responsible for attempting to assassinate the President and was 

committed to a mental hospital. The American public was completely outraged by the court's 

decision, which led to a public debate about the insanity defense. On October 12, 1984, Congress 

passed the Insanity Defense Reform Act (IDRA) as a response to the Hinckley trial and public 

outrage. The IDRA only applies in the federal court system. The test is as follows: 

It is an affirmative defense to a prosecution under any Federal statute that, at the 
time of the commission of the acts constituting the offense, the defendant, as a 
result of a severe mental disease or defect, was unable to appreciate the nature and 
quality or the wrongfulness of his acts. Mental disease or defect does not 
otherwise constitute a defense. 58 

The Federal Test was an attempt to return to a more traditional M'Naghten test, as evidenced by 

the use of the words "nature" and "quality" and requiring incapacity to be total rather than 

partial. However, the test differs from M'Naghten by using the word "appreciate" rather than 

"know" and thus leads to a broader reading than the traditional M'Naghten Test. 59 

58 Stephen J. Morse, "Insanity Defense Reform Act (IDRA)'' in Encyclopedia of Psychology and Law, ed. Brian L. 
Cutler (Thousand Oaks: Sage Publications, Inc. 2013) 374. 
59 Dressler, 350. 



The Insanity Defense Test by State 

M'Naghten 
Alabama 
California 
Florida 
Iowa 
Louisiana 
Minnesota 
Mississippi 
Nebraska 
Nevada 
New Jersey 
North Carolina 
Ohio 
Oklahoma 
Pennsylvania 
South Carolina 
South Dakota 
Washington 

Modified M'Naghten 
Alaska 
Arizona 
Georgia 
Missouri 

M'Naghten and Irresistible Impulse Test 
Colorado 
New Mexico 
Texas 
Virginia 

Product Test 
New Hampshire 

Model Penal Code 
District of Columbia 
Hawaii 
Kentucky 
Maryland 
Massachusetts 
Michigan 
New York 
North Dakota 

Oregon 
Rhode Island 
Tennessee 
Vermont 
West Virginia 
Wisconsin 
Wyoming 

Modified Model Penal Code 
Arkansas 
Connecticut 
Delaware 
Illinois 
Indiana 
Maine 

No Insanity Defense 
Idaho 
Kansas 
Montana 
Utah 
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60 This map was made at "Free Do It Yourself Color-Coded US Map," accessed May 3, 2015 
http://diymaps.net/us_12.htm. The information used to make the map and the chart on the previous page can be 
found at "The Insanity Defense Among the States," FindLaw accessed May 3, 2015 
http://criminal.findlaw.com/criminal-procedure/the-insanity-defense-among-the-states.html. 
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Part III Viability of the ALI Test 

As shown in Part II, there are five insanity tests currently used in some form or another in 

the United States today, but the M'Naghten Test and the ALI Test are the two that dominate 

courthouses across the nation. The M'Naghten Test has enjoyed widespread dominance ever 

since its inception, but after the ALI published the MPC the ALI Test grew in popularity 

throughout the 1970s. Then, after John Hinckley was given a "not guilty by reason of insanity" 

verdict under the ALI Test, many states reverted back to the M'Naghten Test.61 Unfortunately, 

the mass reversion to the M'Naghten Test was largely fueled by public outrage over a case where 

evidence that could have been used in the state' s case was thrown out due to a botched FBI 

investigation and illegal prison cell searches. The reversion to M'Naghten would have been more 

compelling if it was due to a movement within the scientific or legal community, as they are in a 

better position than the general public to make a informed decision on the matter. In Part III I 

will make the case for using the ALI Test over the M'Naghten Test on the grounds that it better 

captures the scope of a modem understanding of insanity. The ALI Test should be used over any 

of the other four tests because it combines elements of the M'Naghten Test, the Irresistible 

Impulse Test, and the Durham Test while overcoming the criticisms of each test. We will now 

work through the ALI Test and compare the various sections to the original tests. For 

convenience sake, here is the test again: 

( 1) A person is not responsible for criminal conduct if at the time of such conduct 
as a result of mental disease or defect he lacks substantial capacity either to 
appreciate the criminality [wrongfulness] of his conduct or to conform his 
conduct to the requirements of law. 

61 "The 'Model Penal Code' Test For Legal Insanity," FindLaw accessed May 3, 2015 
http://criminal.findlaw.com/criminal-procedure/the-model-penal-code-test-for-legal-insanity.html 
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(2) As used in this Article, the terms "mental disease or defect" do not include an 
abnormality manifested only by repeated criminal or otherwise anti -social 
conduct.62 

The M'Naghten Test- Wrongfulness 

Like the M'Naghten Test, the ALI Test requires that the accused understand that his acts 

were wrongful. Understanding the wrongfulness of an action is important for the insanity defense 

because having the capacity to understand the wrongfulness of one's actions is necessary under 

both utilitarian and retributivist punishment theories. If a person lacks the capacity to understand 

or appreciate the wrongfulness of his actions, then it does not make sense to punish the person 

under either of the punishment theories. However, the ALI Test deals with the capacity to 

understand the wrongfulness of one's actions better than the M'Naghten Test because it is 

broader in scope. One of the biggest criticisms of the M'Naghten Test has been that it is too 

narrow and does not address all aspects of mental illness that should be covered under the 

insanity defense. Thus, in this section I will show why wrongfulness is important to punishment 

theory and then why the ALI Test is better than M'Naghten in relation to wrongfulness. 

If we recall, one of the main objectives of utilitarian punishment theory is deterrence.63 If 

a criminal does not understand that his actions are wrong, then he cannot be deterred from those 

actions with punishment. To demonstrate, let us use the example of a man who strangles his wife 

to death, but thinks he is squeezing a grapefruit. If the government punishes this man, he will 

only be deterred from squeezing grapefruits, not strangling people. The man cannot understand 

that he strangled someone and therefore punishment will not deter him from such actions. 

Further, another goal of utilitarian punishment theory is to reform the criminal such that he does 

62 The American Law Institute, Model Penal Code, 66. 
63 See "Utilitarianism" section in Part I. 
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not lower social utility in the future. 64 However, reform requires that the person understand that 

his actions were wrong. If the accused does not understand the criminality of his actions, there 

cannot be true reform. Meaningful reform requires that a person accept what he has done in the 

past, learn from his situation, and apply that knowledge to future actions. This cannot happen if 

the criminal is incapable of understanding that his actions were wrong. Therefore meaningful 

reform cannot take place, and the threat to social utility remains. Thus the capacity to understand 

wrongfulness plays an important part in deterrence and reform, two important aspects of 

utilitarian punishment theory. 

Additionally, a criminal must be able to understand that his actions are wrong under the 

retributivist theory of punishment. Under the theory, criminals are punished because they deserve 

punishment. In turn, desert is based on responsibility and responsibility is based on free will and 

rationality. However, if a person is incapable of appreciating the wrongfulness of his actions, it 

does not make sense to hold him responsible for those actions. In some sense, the person who 

lacks the capacity to understand wrongfulness does not have the free will to choose between 

right and wrong in a situation. Therefore, the person did not willfully choose to do the wrong 

thing, he was simply incapable of not choosing to do wrong. Thus, if the person did not have a 

choice between right and wrong, it cannot be said that he was responsible for his actions. And if 

he cannot be held responsible for his actions, then he cannot deserve punishment. Thus the 

capacity to understand wrongfulness is also important to the retributivist theory of punishment. 

Now let us turn to the difference between knowing the wrongfulness of an action and 

appreciating it. Unlike M'Naghten, the ALI Test does not require total incapacity to know the 

difference between right and wrong. In M'Naghten, the accused must be totally and fully 

incapable of knowing the difference between right and wrong. The word "know" is very clear in 

64 See "Utilitarianism" section in Part I. 
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that the person either knows or does not know.65 However, the ALI Test is modified by the 

words "substantial" and "appreciate," which imply that partial incapacity is allowed. If the test 

read simply, "lacks capacity" it would be much more clear that capacity in total must be absent, 

but the addition of the word "substantial" weakens the strong claim for total incapacity. 

Additionally, the use of the word "appreciate" over "know" also modifies the test to not require 

total incapacity. Again, the word "know" is very black and white, but the word "appreciate" 

leaves room for partial incapacity. A person can appreciate that something is criminal without 

necessarily knowing that it is criminal, just as a person can appreciate that a piece of art is good 

without knowing that it is good. This distinction between knowing and appreciating is important 

because many psychologists believe that there are degrees of incapacity and to hold people to 

such a high standard is unrealistic.66 Thus the ALI Test better accommodates these degrees of 

incapacity than the M'Naghten Test. Ultimately it will be up to the courts to decide where to 

draw the line in terms of which degrees of incapacity fall under the insanity defense and which 

do not. This phrasing of the right-wrong test also gives experts more room to testifY and better 

explain the complexity of the human brain and understanding wrongfulness. However, courts 

must keep expert testimony in check lest there be undue dominance like in the case of the 

Product Test. 

The Irresistible Impulse Test- Conduct 

In addition to the M'Naghten Test, the ALI Test also makes room for the Irresistible 

Impulse Test in the phrase "lacks substantial capacity ... to conform his conduct to the 

requirements of the law."67 This phrase is essentially a rephrasing of an Irresistible Impulse Test 

65 This is where the narrowness argument comes in. Critics of M'Naghten argue that calling for total incapacity 
marginalizes people who suffer from mental diseases or defects that might only partially incapacitate them. 
66 Dressler, 346. 
67 The American Law Institute, Model Penal Code, 66. 
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as evidenced by the phrases "capacity" and "conform his conduct to the requirements of the 

law." If a person lacks capacity to do something, it means he is unable to do the action. Capacity 

goes beyond deciding not to do an act because in the case of capacity, the person does not have a 

choice in the matter. For example, humans do not simply lack the will to fly; they lack the 

capacity to fly . The phrase "conform his conduct to the requirements of the law" means that a 

person does not align his behavior or actions with the law. When the two phrases are put together 

they mean that a person is unable to act in accordance with the law, or suffers from an irresistible 

impulse to break the law. However, the ALI Test is still subject to the same criticism that the 

Irresistible Impulse Test is vulnerable to: where is the scientific evidence supporting the 

existence of irresistible impulses and can science accurately measure a person's capacity to resist 

impulse? Thus in this section I will discuss some of the evidence supporting irresistible impulses 

and the ways in which they can be measured. 

Many critics of including Irresistible Impulse Test into the insanity defense claim that the 

neurological evidence to support irresistible impulse is not concrete. However, there is an 

emerging body of evidence that disputes this claim, and as neuroscience advances, irresistible 

impulse becomes a more credible defense. Neuroscience tells us that the area of the brain that 

deals with impulse is known as the frontal cortex and sits directly behind the forehead. However, 

the frontal cortex can be broken down into several sections and there is a dispute about which 

section or sections contribute to impulse.68 Nonetheless, the prefrontal cortex is the portion of the 

brain that concerns impulse. As Steven Penney points out, there is a strong connection between 

the frontal cortex, impulse, and violent behavior. Damage to the frontal cortex can lead to an 

68 Ami Sheth Antonucci, David A. Gansler, Simon Tan, Rafeeque Bhadelia, Sam Patz, and Carl Fulwiler, 
"Orbitofrontal Correlate of Aggression and Impulsivity in Psychiatric Patients," Psychiatric Research: 
Neuroimaging 147 (2006): 214. 
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increase in impulsive behavior, which can then lead to violent or irrational actions.69 Ami Sheh 

Antonucci and his coauthors believe that, "dysfunction of the dorsolateral prefrontal cortex 

(DLPFC) creates pathways to violence by way of executive dysfunction," and "Impulsivity, 

acting before thinking, can be considered a form of executive function ... "70 In other words, if a 

person has a legion on his frontal cortex or suffers damage to his frontal cortex, he is much more 

likely to be susceptible to violent impulses. 

However, a person might not always be unable to resist an impulse, and this is why total 

versus partial capacity is important. Just as the phrase "lacks substantial capacity" modifies the 

term wrongfulness, it also modifies the phrase "conform his conduct to the requirements of the 

law." Under the ALI Test, a person is not required to have an irresistible impulse to break the 

law at all time, rather he must demonstrate that he lacks substantial capacity to control his 

conduct. To see how a person might only be able to control his impulse some of the times, we 

turn to the case of a man nicknamed "Kevin" for privacy purposes. Kevin previously suffered 

from epilepsy and regularly had seizures due to the epilepsy. After dealing with the disease for 

years, Kevin and his wife decided it was time for him to have brain surgery in order to alleviate 

the seizures. The surgery involved removing about 4.5 centimeters of brain matter from the part 

of Kevin's brain that was responsible for the seizures. After the surgery, everything seemed fine, 

until Homeland Security arrested Kevin for having child pornography on his personal computer. 

Kevin claimed that he had never been interested in child pornography, but after the surgery he 

could not control himself. He understood that what he was doing was wrong, but could not stop 

himself from downloading the pornography. The brain surgeon who operated on Kevin testified 

69 Steven Penny, "Impulse Control and Criminal Responsibility: Lessons From Neuroscience," International 
Journal of Law and Psychiatry 35 (2012):100. 
70 Antonucci, 214. 
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that he was incapable of controlling himself and that this could happen to anyone in a similar 

. 71 circumstance. 

Kevin's situation sounds a lot like an irresistible impulse, but the prosecution was able to 

successfully argue the opposite. The prosecution argued that if Kevin did suffer from an 

irresistible impulse, then there should have been evidence of child pornography on all of the 

computers that Kevin regularly used, but there was only child pornography on his personal 

computer. Thus, Kevin did not suffer from a full irresistible impulse because he did not look up 

child pornography unless it was on his own private computer.72 The Kevin example shows the 

importance of degrees of capacity because on the one hand you have the surgeon testifying that 

Kevin is not responsible for his actions because his brain was altered, and on the other you have 

the prosecution's argument that Kevin is responsible because he did not lack full capacity to 

control his impulses. This example suggests that Kevin falls in between the extremes of lacking 

full capacity and having full control and that there are degrees of impulsivity. If this is the case, 

that there are degrees of impulsivity, then it is only right for the ALI Test to reflect that when 

determining insanity. 

Neurologically, degrees of insanity are supported by the dominant theory of impulsivity. 

According to Steven Penney, the dominant theory on irresistible impulse holds that there are two 

brain systems competing for dominance: "The impulsive system provides an immediate signal of 

pain or pleasure; the reflective system considers the long-term consequences of behavioral 

alternatives."73 According to this theory, to say that a person acted impulsively means that the 

reflective system was unable to overwhelm the impulsive system. Additionally, to say that a 

71 RadioLab, "Blame," September 12, 2013, podcast, 00:20, WYNC, New York Public Radio, 
http: / /www.radiolab.org/story/317421-blame. 
72 Ibid., 18:15. 
73 Penny, 100. 
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person suffers from irresistible impulse means that the "subject's ability to supress [sic] 

impulsive behavior is substantially diminished compared to the average person."74 Thus, a 

person's reflective system might be able to overcome the impulsive system some of the times, 

but not always. In terms of the ALI test, this would mean that sometimes the person would have 

the capacity to conform his actions to the law and sometimes he would not. 

There is evidence to support Penney's opinion on the impulsive system and the reflective 

system as evidenced by Antoine Bechara's experiment in 1994. Antoine Bechara conducted an 

experiment with patients who suffered from "damage to the ventromedial sector of prefrontal 

cortices," and showed that these patients are much more likely to make irrational decisions about 

the future. 75 The experiment consisted of a control group and a group of patients that had damage 

to the frontal cortex. Each person was given $2000 worth of play-money to start and was 

presented with four decks of cards represented as A, B, C, and D. In each round, the person 

selected one card from any of the decks and was given either a payoff or was forced to make a 

payment. The payoffs for decks A and B were $100 and the payoffs for C and D were $50. The 

person was free to pick whichever deck he wanted in a given round. However, people were 

forced to make payments at certain intervals depending on which deck the participant chose. The 

participant did not know when he was going to receive a payoff or be forced to make a payment, 

but the payments were distributed such that over time decks A and B were less profitable than 

decks C and D.76 

The results of the experiment showed that, "the number of cards selected by normal 

controls from deck A or B were significantly less than the number of cards selected by target 

74 Penney, 100. 
75 Antoine Bechara, Antonio R. Damasio, Hanna Damasio, and Steven W. Anderson, "Insensitivity to Future 
Consequences Following Damage to Human Prefrontal Cortex," Cognition 50 (1994): 7. 
76 Bechara, 8-10. 
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subjects ... and the number of cards selected by controls from decks CorD were significantly 

higher than the numbers selected by target subjects."77 This shows that the patients in the 

experiment were more likely to return to the less profitable A and B decks, which is irrational. 

Returning to the A and B decks is evidence that the patients with frontal cortex damage are less 

rational when it comes to future decisions. Choosing a card from decks A or B indicates that the 

person would rather have an immediate reward despite a delayed punishment. 78 This can relate to 

a criminal where he receives an immediate satisfaction from committing a crime despite the 

possibility of a severe punishment. Bechara sums up his experiment by saying patients with 

damage to the frontal cortex "are unresponsive to future consequences, whatever they are, and 

are thus more controlled by immediate prospects." 79 

Bechara' s experiment is important to the existence of irresistible impulse because it 

demonstrates a connection between the frontal cortex and a person's impulsive and reflective 

systems. In the Bechara experiment, the patients with frontal cortex damage tended to choose a 

card from the decks that provided a higher immediate payoff while ignoring the fact that over 

time choosing from decks A and B would actually give lower profits. This suggests that damage 

to the frontal cortex weakens a person's reflective system and makes them more susceptible to 

the impulsive system. If a person listened to the reflective system of his brain, he would not 

regularly choose cards from the A or B deck because he would recognize that over time he 

would receive a lower payoff than choosing from decks Cor D. However, if a person listened to 

the impulsive system of his brain, he would choose from decks A and B more often because the 

$100 received is more satisfactory than the $50 received from decks Cor D. Thus there is a 

connection between impulse, damage to the frontal cortex, and irrational choices. 

77 Bechara, 12. 
78 Bechara, 13. 
79 Bechara, 14. 
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So far, Penny and Antonucci have shown that there is neurological evidence to support 

the existence of irresistible impulse and Bechara' s experiment has shown how the impulsive 

system in the brain can force people to make irrational choices, but now let us move on to 

discuss how to measure an irresistible impulse. One measurement of impulsivity is the Barratt 

Impulsivity Scale (BIS), which is a 30 item questionnaire designed to measure impulsiveness in 

three areas: attentional, motor, and non-planning. The test believes that, "impulsivity is a 

multifaceted construct" which can be broken down into these three areas and measured by asking 

questions about frequency of behavior. The BIS test is out of 120 with a high score representing 

a high level of impulsivity and a low score representing a low level of impulsivity. 80 Antonucci 

used the BIS scale in an experiment he conducted with mentally ill patients at Tufts Hospital.81 

In the experiment, Antonucci administered the BIS test along with two other tests that measured 

the aggression of the patients before putting them in an MRI machine. After the patients went 

through the MRI, Antonucci looked at the brain scans in order to draw correlations between 

brain structure and the results of the BIS test. 82 His results showed that there was a "positive 

association between [orbitofrontal cortex] OFC volume and impulsivity," which suggests "a 

dissociation between aggression and impulsivity."83 Antonucci goes on further to say that the 

OFC plays a regulatory role on aggression and a generative role on impulsivity. This suggests 

that damage to the OFC can result in more aggressive behavior and possibly more impulsive 

behavior. Most importantly, Antonucci's experiment shows that impulsivity can be measured 

using the BIS test and brain scans. 

80 "BIS 11," International Society for Research on Impulsivity, accessed May 3, 2015, 
http://www. impulsivity .org/measurementlbis 11. 
81 Antonucci, 215. 
82 Antonucci, 215-217. 
83 Antonucci, 219. 
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In the context of court procedure, to determine whether or not a person had the capacity 

to control his impulse, or rather conform his conduct to the law, a licensed expert conducts an 

examination just as he would conduct a cognitive examination. The examinations are difficult 

because the professional must determine whether the crime was the result of an irresistible 

impulse or an impulse un-resisted, but a diagnosis is possible. However, just because the 

examinations are difficult does not mean that irresistible impulse should be excluded from the 

insanity defense. As Richard Redding says, "iflack of control is a reality for some defendants ... 

it is unjust to deny them an insanity defense only because mental health professionals have 

difficulty in measuring and qualifying control."84 Additionally, there is a method of examination 

developed by Dr. Harold Hall that assesses a person's capacity for self-control leading up to, 

during, and after the act. The examination looks at environmental factors like triggers along with 

a person's character in order to determine whether the act was impulsive or not. 85 However, it 

must be kept in mind that it is not for the experts to determine the nature of an impulse; that task 

is left to the jury. If we recall the criticisms of the Product Test, experts are not there to make 

legal or ethical conclusions. Experts are only supposed to testify about the facts surrounding 

mental illness. Therefore, regardless of the lack of definitive data on irresistible impulse and the 

lack of confidence in neurologists' ability to measure them, it is ultimately up to the jury to 

decide between these two conflicting opinions on science. Thus, the Irresistible Impulse Test is a 

necessary element to the ALI Test because the jury has the right to make informed decisions, and 

irresistible impulse is a crucial part of that decision. 

The Durham Test- Mental Disease and Mental Defect 

84 Richard E. Redding, "The Brain-Disordered Defendant: Neuroscience and Legal Insanity in the Twenty-First 
Century," Villanova University School of Law: Public Law and Legal Theory Working Paper No. 2006-17, 104. 
85 Redding, 107. 
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Finally, the ALI Test incorporates the Durham Test with the use of the terms "mental 

disease" and "mental defect." These two terms were first distinguished in the Durham Test and 

are useful in showing which mental illnesses are intended to fall under the insanity defense. 

However, the ALI test runs into the same problem as the Durham Test by not clearly defining the 

terms "mental disease" and "mental defect." The ambiguity in these terms is further complicated 

by the difference in the legal and medical understanding of the terms. Although the legal and 

medical uses of the words mental disease and mental defect are similar, they are not exactly the 

same. Thus, for clarity's sake I propose that any use of the ALI Test be refmed to incorporate a 

definition of a mental disease and a mental defect. Specifically, I want to argue for the definition 

established by the D.C. District Court of Appeals in McDonald v. United States, which states 

that, "a mental disease or defect includes any abnormal conditions of the mind which 

substantially affects mental or emotional processes and substantially impairs behavior 

controls. "86 

This legal defmition of a mental disease and mental defect provides an understandable 

and accessible definition for all parties involved, including experts, the jury, and members of the 

legal community. With this language, experts are given a clear directive as to what they are 

supposed to be testifYing on when it comes to mental disease or defect. This will help eliminate 

confusion between the jury and the expert when the expert is testifYing on the medical 

understanding of a mental disease or defect and not the legal understanding. Additionally, it will 

help prevent experts from misleading juries by testifYing about medical aspects of a mental 

disease or defect that might not fall under the legal aspects. Streamlining the defmition helps 

ensure that all parties involved understand what specifically is being talked about when an expert 

is testifYing. 

86 McDonald312 F.2d at 851. 
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Additionally, I would also like to argue for the distinction that was made between a 

mental disease and mental defect that is made in Durham also be made in the ALI Test. The 

Court defines a disease as, "a condition which is considered capable of either improving or 

deteriorating," and defines a defect as, "a condition which is not considered capable of either 

improving or deteriorating ... "87 Again, this distinction would allow for a lot less ambiguity in 

the law and ensure that experts do not abuse their testimony by misleading juries. 

The Caveat Paragraph 

If we recall, the second portion of the ALI Test is known as the caveat paragraph and 

states that, "The terms 'mental disease or defect' do not include an abnormality manifested only 

by repeated criminal or otherwise anti-social conduct."88 The purpose of the caveat paragraph is 

to exclude psychopaths or sociopaths from using the insanity defense. 89 Excluding psychopaths 

from using the insanity defense is quite controversial and there are experts on either side of the 

debate. Some argue that psychopaths "know the difference between right and wrong" and 

"understand that specific actions are against the law or violate social norms" and therefore 

should still be held accountable for their actions.90 Meanwhile, others like Andrea Glenn argue 

that psychopaths lack emotional capacity, which is incredibly important for moral judgment and 

behavior. Glenn believes that evidence is beginning to show that psychopath's seemingly 

irrational behavior is related to their lack of emotional capacity, noting "there is significant 

overlap between the brain regions implicated in psychopathy and the regions important in 

emotional responding during moral decision-making."91 This leads Glenn to conclude that, 

87 Durham 214 F.2d at 875. 
88 The American Law Institute, Model Penal Code, 66. 
89 Brawner 471 F.2d at 993. 
90 Andrea L. Glenn, Adrian Raine, and William S. Laufer, "Is It Wrong to Criminalize and Punish Psychopaths?," 
Emotion Review 3 (2011): 303. 
9 1 Glenn, 303. 
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"highly psychopathic individuals, with emotional deficits that impair moral behavior, should not 

be held criminally responsible for their antisocial actions."92 

In some sense, Glenn is making an argument that a psychopath's lack of emotional 

capacity renders him not morally responsible for his actions because he lacks the capacity to 

make good judgment and control his behavior. This would be a compelling argument for the 

same reasons that not holding a person morally responsible for suffering an irresistible impulse is 

compelling; the psychopath lacks control of his behavior. However, there is a lack of scientific 

evidence to support the claim that psychopaths cannot control their behavior. Until there is more 

evidence to support Glenn's position, I do not believe psychopaths should fall under the insanity 

defense. However, the addition of the caveat paragraph to the ALI test prevents psychopaths 

from using the test all together, regardless of the neurological evidence to support the claim that 

psychopaths lack control. Thus, I argue that the caveat paragraph be removed from the ALI test 

in order to allow the possibility of psychopaths to use the defense in the future once there is more 

conclusive and substantial neurological data. 

The removal of the caveat paragraph from the ALI test will not allow psychopaths to 

immediately begin using the insanity defense because of the addition of the McDonald 

definitions of mental disease and defect. An expert must still be able to fully explain to a jury 

that psychopathy is a mental disease or defect, and more specifically that psychopathy 

substantially affects the mental or emotional processes and substantially impairs behavioral 

control. As of now, the neurological evidence to support the claim that psychopathy falls under 

the legal definition of a mental disease or defect is not substantial or concrete. Nevertheless, I 

understand the concern that fringe evidence might persuade some juries into not holding 

psychopaths morally responsible and that this would be an unjust outcome for the legal system. 

92 Glenn, 303. 
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Therefore, I argue to take the same course of action as the D.C. Circuit Court did in Brawner 

when they agreed "to adopt the caveat paragraph as a rule for application by the judge, to avoid 

miscarriage of justice, but not for inclusion in instructions to the jury."93 Until there is more 

evidence to support psychopathy as a mental disease or defect, this is safest action to take. 

Finally, in order to clarify my position on what should and should not be included in the 

ALI Test, below is the wording I propose: 

A person is not responsible for criminal conduct if at the time of such conduct as a 
result of mental disease or defect he lacks substantial capacity either to appreciate 
the wrongfulness of his conduct or to conform his conduct to the requirements of 
law. 

As used in this Article, the terms "mental disease or defect" are defined as any 
abnormal condition of the mind which substantially affects mental or emotional 
processes and substantially impairs behavior controls. 

Conclusion 

As we've seen, the ALI Test pulls aspects of the M'Naghten Test, the Irresistible Impulse 

Test, and the Durham Test in order to create a broad insanity defense. After the John Hinckley 

case, the public became heavily critical of the ALI Test and there was a mass movement to revert 

back to the narrow M'Naghten Test. Unfortunately, the M'Naghten Test is based on an outdated 

understanding of mental health and therefore is not sufficient on its own. The ALI test maintains 

the essence ofM'Naghten, but also makes room for more modem elements of neuroscience. 

Additionally, my modified ALI Test allows experts to communicate with the jury in a way that 

both the legal and scientific community can agree on. While the ALI Test is the second most 

dominant insanity defense in the nation, it falls behind the narrow and outdated M'Naghten Test. 

In order to advance the legal system and keep pace with the ever-increasing knowledge of 

93 Brawner 471 F.2d at 994. 
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neuroscience, I move that all jurisdictions adopt the modified version of the ALI Test I have 

proposed. 
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