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Abstract 

 
 
The essays included in this dissertation develop a fair play account of state legitimacy.  I argue for a 

modest revision to the traditional analysis of legitimacy.  I then defend the principle of fair play 

against common objections.  Next, I argue that the principle of fair play is capable of generating all 

the rights included in the new analysis of legitimacy defended earlier.  Finally, I argue that the 

principle of fair play grounds the legitimacy of existing reasonably just states.  



6 
 

Introduction 

 

It is hard to know what the majority view on an issue is among philosophers, but for the past 50 

years it has been very common for political philosophers to deny that states have legitimate political 

authority.  That is to say, states do not actually have the rights that they claim to hold over their 

citizens.  Those who claim that there are no legitimate states generally acknowledge that there could, 

in principle, be a legitimate state.  If a group of people transferred the relevant rights to a state, and 

so became subject to its rule, then that state would be legitimate.  However, all the popular accounts 

of how this transfer might take place are heavily disputed. 

 While I agree that many accounts of state legitimacy do indeed fail, I think that critics have 

been too quick to reject one account in particular.  This dissertation offers an account of state 

legitimacy that is grounded in the principle of fair play.  I argue that the principle of fair play is a 

valid moral principle, that it can generate the rights of legitimate states, and that it does so in the 

case of reasonably just existing states. 

 The first essay concerns a conceptual issue about state legitimacy.  A growing number of 

political philosophers have rejected the traditional conception of the right to rule—one of the main 

elements of legitimacy—which held that legitimates states have a claim right to obedience from their 

subjects.  Instead, these revisionists argue that legitimate states have a power right, which enables 

them to change the rights and duties of their subjects.  But although those altered rights and duties 

owe their existence to the state, those subject to the newly created duties do not owe performance of 

them to the state.  Thus, the state’s subjects do wrong in disobeying, but they do not wrong the 

state.  I argue that the revisionists are right that legitimacy must involve a power right.  But I 

consider their arguments against the inclusion of a claim right in the concept of legitimacy and find 
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them wanting.  The result is a modestly revised conception of legitimacy that includes both kinds of 

right. 

 Next, I offer a defense of the principle of fair play against some recent objections.  

According to this principle, if one accepts the benefits produced by a cooperative scheme conducted 

according to rules, then one owes submission to those rules to the other participants of the scheme.  

I argue that the principle has been widely misunderstood and wrongly associated with a dubious 

view about distributive justice.  Instead, I suggest that the principle of fair play is more like another 

transactional principle: consent.  After comparing the elements of fair play with the analogous 

elements of the principle of consent, I use the comparison to show that many of the recent 

objections to fair play are unconvincing. 

 The rest of the essays involve the application of the principle of fair play to the problem of 

legitimacy.  In the third essay, I show that fair play is capable of generating the power right favored 

by revisionists about legitimacy.  This is not a trivial issue, as previous applications of the principle 

of fair play have been aimed only at producing claim rights.  I argue that those past applications of 

the principle have simply had no need to make full use of its resources.  I explain how fair play could 

generate a power right, owing to its stipulation that the rules of a cooperative scheme specify the 

form of participants’ repayment.  This shows that a fair play account of legitimacy is possible. 

 Finally, the fourth essay aims to produce a fair play account of legitimacy.  I argue that the 

rights that make up the revised conception of legitimacy arrived at in the first essay can be generated 

by the principle of fair play, and in conditions like the ones in which subjects of reasonably just 

states find themselves.  This involves overcoming two obstacles.  First, I identify the rules a state 

would need to have in order to generate the correct set of rights, using the interpretation of the rules 
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condition developed in the third essay.  And second, I offer a limited defense of non-voluntary fair 

play obligations by drawing from a general principle of compensatory justice. 
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The Right to Rule 

 
 

The contemporary debate about state legitimacy among philosophers grew out of a debate over 

whether there is a prima face moral duty to obey the law.1  One of the relatively uncontroversial 

premises of that debate was that, if citizens did have a moral duty to obey the law, then the state 

would hold a correlative right to rule—a claim right to be obeyed. 2  I will refer to those who 

subscribe to this premise as traditionalists.3  The terms of the debate have changed in a number of 

ways, two of which are especially significant for our purposes.  First, the scope of the debate has 

expanded, with theorists now offering accounts not only of the state’s right to rule (and so the duty 

to obey the law), but also of its right against external interference, its right to restrict movement 

through its territory, and so on.  In short, the debate has come to be about whether states are 

legitimate more generally, and not just about the duty to obey the law.  Second, theorists have begun 

offering new accounts of the right to rule, many of which depart from the previously popular 

correlativity relationship mentioned above.  I focus below on those who argue that the right to rule 

is better characterized as a power right, correlated with a liability of citizens to have their rights and 

                                                 
1 For the classic text that started the debate in its current form, see Robert Paul Wolff, In Defense of Anarchism (New York: 
Harper & Row, 1970). 
2 Throughout this essay, I will make use of the Hohfeldian analysis of rights—a scheme of various types of rights and 
their correlatives.  For a useful primer on this analysis, see Judith Jarvis Thomson, The Realm of Rights (Cambridge, Mass.: 
Harvard University Press, 1990), 37-60.  The original account is Wesley Newcomb Hohfeld, Fundamental Legal Conceptions 
as Applied in Judicial Reasoning, and Other Legal Essays (New Haven: Yale University Press, 1923). 
3 See, e.g., G. E. M. Anscombe, "On the Source of the Authority of the State," Ratio 20, no. 1 (1978): 6; Harry Beran, The 
Consent Theory of Political Obligation (London: Croom Helm, 1987), 15; Thomas Christiano, The Constitution of Equality: 
Democratic Authority and Its Limits (Oxford: Oxford University Press, 2008), 240-43; Richard Dagger, Civic Virtues: Rights, 
Citizenship, and Republican Liberalism (New York: Oxford University Press, 1997), 47; Ronald Dworkin, Law's Empire 
(Cambridge, Mass.: Belknap Press, 1986), 191; Richard E. Flathman, Political Obligation (New York: Atheneum, 1972), 89-
90; George Klosko, The Principle of Fairness and Political Obligation, Rev. ed. (Lanham, Md.: Rowman & Littlefield, 2004), 
69; Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 17; D. D. Raphael, Problems of Political 
Philosophy, Rev. ed. (London: Macmillan, 1976), 78; Joseph Raz, The Morality of Freedom (New York: Oxford University 
Press, 1986), 26; A. John Simmons, Justification and Legitimacy: Essays on Rights and Obligations (New York: Cambridge 
University Press, 2001), 130.  Also note that even early on, this premise was not universally held.  See, for instance, 
Jeffrey H. Reiman, In Defense of Political Philosophy: A Reply to Robert Paul Wolff's in Defense of Anarchism (New York: Harper 
& Row, 1972), 18. 
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duties altered by the state.  I will refer to proponents of this view as revisionists.4  Surprisingly, there 

has been little response from traditionalists to this move away from the claim right interpretation of 

the right to rule.5  This essay considers several possible responses on their behalf, and concludes that 

the revisionists have been too hasty in their rejection of the claim right to rule. 

I begin by identifying two criteria for identifying eligible analyses of state legitimacy.  I then 

describe the key differences between the traditionalist and revisionist analyses in the second section.6  

In the third section, I consider arguments for several possible positions one might take with regard 

to the traditionalist and revisionist analyses.  I conclude that, while the revisionist analysis offers a 

richer explanation of an area of state activity neglected by traditionalists (i.e. the state’s ability to 

change the rights and duties of its citizens), revisionists have no good arguments for excluding a 

claim right from the analysis of legitimate states.  I also provide some positive reasons to think that 

the claim right is a morally important element of legitimacy.  Finally, I suggest that traditionalists can 

and should take the revisionist insight about the state’s power rights on board. 

A. Criteria for a Conception of State Legitimacy 

As I see it, there are two important criteria for an analysis of state legitimacy.  In setting them out, I 

do not mean to present a controversial view of what political philosophers should be looking for in 

a conception of legitimacy.  Rather, I think that what I describe is more or less what most 

                                                 
4 See, e.g., Arthur Isak Applbaum, "Legitimacy without the Duty to Obey," Philosophy & Public Affairs 38, no. 3 (2010); 
David Copp, "The Idea of a Legitimate State," ibid.28, no. 1 (1999); William A. Edmundson, Three Anarchical Fallacies: An 
Essay on Political Authority (Cambridge: Cambridge University Press, 1998), 7-70; Gerald F. Gaus, The Order of Public 
Reason: A Theory of Freedom and Morality in a Diverse and Bounded World (New York: Cambridge University Press, 2011), 468-
70; Kent Greenawalt, Conflicts of Law and Morality (New York: Oxford University Press, 1987), 47-58; Stephen Perry, 
"Law and Obligation," The American Journal of Jurisprudence 50 (2005). 
5 One notable exception is Christiano, The Constitution of Equality, 240-43. 
6 I will have relatively little to say about a third analysis, according to which all of a legitimate state’s rights are described 
in terms of a liberty right to coerce.  This most prominent recent statement of this view is Robert Ladenson, "In 
Defense of a Hobbesian Conception of Law," Philosophy & Public Affairs 9, no. 2 (1980).  For criticism, see Gaus, The 
Order of Public Reason, 465-68; Raz, The Morality of Freedom, 24-28. 
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philosophers who work on legitimacy are doing, made explicit.  These criteria are designed simply to 

help us see what counts as an eligible analysis of state legitimacy, broadly speaking. 

First, the analysis must provide an adequate description of discourse about state legitimacy—

it must explain our ordinary moral talk about legitimate states and their permissible actions.  We may 

think of this talk as the data to be described by a theory.  Since legitimacy is generally understood as 

a normative relation that holds between a state and its citizens, most theorists offer analyses in terms 

of the rights of legitimate states.  So the terms of this debate are about the type (or types) of right 

that these states hold, and the theoretical advantages of each candidate type.  Satisfying this criterion 

is about finding an analysis that describes in precise theoretical terms our ordinary talk about what 

rights and powers legitimate states hold.7  So the description of legitimate states will come in the 

form of rights, and those rights must explain the moves we think legitimate states may make.  If a 

conception of legitimacy cannot explain some of those moves, then it is descriptively inadequate. 

The second criterion is justifiability.  For an analysis of state legitimacy to be plausible, it 

must be possible to generate a justification for a state with such powers.  Analyses that include 

illegitimacy in the very concept of “state” are implausible, on this criterion.8  The idea here is that we 

think of what states do as being morally important, and even if no existing state restrains itself from 

committing injustices that render it illegitimate, there are possible states that would be legitimate.  It 

might be objected here that this criterion should not matter at all for the analysis of legitimate states.  

Rather, we should simply accept that the set of rights that most accurately describes legitimate states 

                                                 
7 For similar approaches to conceptual analysis, see Michael Smith, The Moral Problem (Oxford, UK: Blackwell, 1994), 29-
32; Scott Shapiro, Legality (Cambridge, Mass.: Harvard University Press, 2011), 13-15. 
8 A priori anarchism, the view that states are necessarily illegitimate, is exceedingly unpopular, even among philosophical 
anarchists.  See A. John Simmons, "Philosophical Anarchism," in For and against the State: New Philosophical Readings, ed. 
John T. Sanders and Jan Narveson (Lanham, MD: Rowman & Littlefield, 1996), 20-21, 35n8.  One example of making 
the state necessarily illegitimate would be to hold that states claim the right to kill any of their subjects without due 
process. 
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is the correct analysis.  I have some sympathy with this objection.  It is only sensible to claim that we 

should not misdescribe something for the sake of making it seem more palatable.  But that is not 

what I am suggesting we do.  There is room for this second criterion, on my view, because the first 

criterion does not pick out a unique analysis.  One might describe the actions of states in any 

number of ways, and some might paint an unnecessarily negative picture. 

Some philosophers have approached this issue with the goal of vindicating one analysis of 

state legitimacy and showing that all other proposed analyses are hopelessly flawed.  That is not my 

aim here.9  It may be the case that one analysis or another includes a feature that, say, better 

expresses some value implicit in the relationship between state and citizen, as it is conceived on a 

substantive political theory.  There are, one might say, degrees of descriptive adequacy.  These are 

valid criteria for favoring an analysis of state legitimacy, but they lie downstream from and are more 

restrictive than the criteria I want to consider here.  For instance, one might think that the most ideal 

version of a legitimate state specifically withholds powers of judicial review from the courts, on the 

grounds that it is undemocratic.  But one should not insist that others make a conceptual mistake 

about state legitimacy in favoring an analysis that does not make that provision, and so are not even 

talking about legitimacy.  To insist that only the richest possible description is acceptable is to 

demand at the outset that justifying the state be a highly specialized goal would render irrelevant 

some questions in, and approaches to, political philosophy.10  This paper focuses on the functional 

                                                 
9 Other theorists are similarly ecumenical.  Christiano, The Constitution of Equality, 241; Christopher W. Morris, An Essay 
on the Modern State (Cambridge: Cambridge University Press, 1998), 105-11. 
10 There are many kinds of political authority, and many kinds of states, and our approach to analysis should be sensitive 
to these truths.  One commentator writes, “The idea of legitimate authority as justified coercive power is a suitable way 
of getting at the authority of hostile but justified occupation powers. And the idea of legitimate authority as the right to 
rule over subjects who owe obedience to the authority and that has a right not to be interfered with by foreigners is 
surely an importantly distinct and ideal type of authority, which is rarely implemented. …  The kind of legitimacy that is 
merely correlated with duties to obey or not to interfere is a useful intermediate category between those two.  As we will 
see, courts and government agencies can hold this instrumental authority.” Christiano, The Constitution of Equality, 241. 
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accuracy of an analysis of state legitimacy—that is, on whether it explains in terms of rights the 

moves we regard legitimate states as being morally permitted to make—and on the comparative 

prospects for justifying a state of the sort described by the analysis.  I will argue that a claim right to 

obedience is a valuable element of such an analysis, and that we should be more reluctant to 

dispense with it than are the revisionists. 

It is worth stressing that these criteria may pull in opposite directions.  An analysis 

composed of a more expansive set of rights might be richer descriptively, but very difficult to justify.  

And a sparse analysis might be easy to justify, but fail to account for essential functions of what we 

regard as legitimate states.  To put the point in plain terms, we should want to avoid either letting 

the anarchist win too easily, or letting the statist win by making the task of justifying the state a 

trivial one.  The two criteria are meant to rule out analyses that fail in these ways. 

B. Traditionalism and Revisionism 

Now that the criteria for an analysis are laid out, let me further describe the dispute between the 

traditionalists and the revisionists.  On both accounts, legitimate states hold several Hohfeldian 

advantages over their own citizens and other agents.11  That is, traditionalists and revisionists agree 

that legitimate states have (1) liberty rights to enforce their laws and punish offenders within their 

jurisdiction (correlated with a no-right of other agents to impede these practices), (2) a claim right 

against interference from other states (correlated with a duty of those states not to interfere), and (3) 

immunity against having these rights extinguished by other states or persons (correlated with a 

                                                 
11 Hohfeldian advantages may describe moral or legal relations between persons.  Unless I specify otherwise, I will be 
discussing moral relations—though I will also sometimes explicitly refer to an advantage as moral for ease of reading. 
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disability of those agents to so change the normative landscape).12  I will refer to this as the bundle.  

We can conceive of the present debate as one about what additional advantages belong in the 

bundle.13  Each side would add its own analysis of the right to rule.  Traditionalists would add a 

claim right to obedience.  Revisionists would add a power right to change citizens’ rights and duties. 

As I noted at the outset, the right to rule has long been thought of as a claim right.  That is, 

theorists have thought that states have a claim, held against their citizens, that each is obedient to the 

states’ laws.  Citizens have a content-independent duty to obey their states’ laws.  Since claim rights 

have correlative obligations,14 the obligation of citizens to obey the law has been thought to have a 

significant kind of link to the state’s right to rule.15  So, although political obligation has been a 

difficult and longstanding problem in political philosophy, one could at least take consolation in the 

fact that it was a relatively simple problem: one had only to show that a state had the right to rule, 

and it would follow that its citizens violated an obligation to it if they disobeyed its laws. 

It is significant that, on this view, disobedient citizens violate a right of the state—rather 

than simply failing to perform a duty—because this means that the state is implicated in violations 

of its laws in a way that other states and agents are not.  The violation is “directed at” this particular 

state, and not at others.  The fact that states have a moral complaint against their disobedient 

citizens built into the traditional structure of the right to rule is theoretically useful for normative 

accounts of political obligation.  This feature offers a simple way for substantive principles to afford 

                                                 
12 Cf. Copp, "The Idea of a Legitimate State," 44-45.  These rights should, of course, be qualified to reflect moral limits 
on state power, but it is not necessary to be so precise here. 
13 As I noted in the introduction, early contributors to this debate intended only to address the question of whether there 
is a moral duty to obey the law.  Thus, they were not concerned with the broader analysis of “legitimate state” just 
described.  But I assume for purposes of this essay that most traditionalists would not contest this broad outline of the 
other advantages in the bundle, at least on conceptual grounds.  It is less clear what they would, or should, say about the 
revisionist analysis of the right to rule.  So that part of the analysis will be the focus of the discussion. 
14 I will follow John Simmons and others in using the term “obligation” to refer to something owed to a person or group.  
Obligations are distinct from duties in that the latter need not have a correlative right holder.  A. John Simmons, Moral 
Principles and Political Obligations (Princeton, N.J.: Princeton University Press, 1979), 14. 
15 See Copp, "The Idea of a Legitimate State," 11.  Simmons, Moral Principles and Political Obligations, 195.   
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states a (perhaps exclusive) right to demand compliance with, and punish violations of, its laws: 

since the state is wronged in the commission of a crime, it has an interest in the criminal’s redress.  

The traditional view of the right to rule, then, seems to provide a foothold for the justification of 

many of the state’s essential activities through a single Hohfeldian advantage. 

 Recent work, however, argues that the picture is more complicated.  David Copp, who has 

provided the clearest statement of the revisionist analysis, writes that “a legitimate state would have 

a…Hohfeldian power to put its citizens under a duty to do something.”16  The state’s right to rule is 

not a claim right, according to Copp, because it consists only of the ability to alter the rights and 

duties of its citizens.  The right to rule is, instead, better characterized as a power right: “an ability to 

cause, by an act of one’s own, an alteration in a person’s rights.”17 

As Copp goes on to note, although a state’s citizens in some sense owe the existence of some 

of their duties to the state, they do not owe their performance to the state.18  Again, on this analysis, 

there is no correlative obligation of citizens owed to the state.  This is because power rights have 

liabilities, rather than obligations, as their correlates.  To have a liability is to be subject to having 

one’s rights and duties altered by the party to which one is liable (i.e. the power right holder).  The 

duties that the power right holder imposes may be owed to some third party, or to no one at all.  

Nothing about the concept of a power right entails that the duties generated are owed to the power 

right holder.  So on Copp’s analysis, a citizen of a legitimate state has a liability to have duties 

imposed on her by her state, but she does not violate any claim rights of the state if she disobeys the 

law.  As we will see, some revisionists see this as an advantage of the account. 

                                                 
16 Copp, "The Idea of a Legitimate State," 19.  Emphasis in original. 
17 Thomson, The Realm of Rights, 57. 
18 Copp, "The Idea of a Legitimate State," 19n. 
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Before moving on to a discussion of the arguments for the revisionist analysis, let me point 

out that the revisionists are making two claims: 

 
Positive claim: a power right must be included in the bundle. 
 
Negative claim: a claim right to obedience should not be included in the bundle. 

 
 The revisionists all straightforwardly accept the positive claim.  Whether they all accept the 

negative claim in the stark form presented here is unclear.  Some may wish to reserve the possibility 

that the state might be the correlative claim right holder for some of its citizens’ duties.19  For 

instance, it might be maintained by some that the state is a (though perhaps not the only) claim right 

holder for the duty of a citizen to pay taxes.  But the revisionists do agree about the general structure 

of the relationship between legitimate state and citizen, and they do not think it characteristic of that 

relationship that the state holds a general claim right to obedience on the part of its citizens. 

Finally, I should note that one could accept either claim independently of the other, and an 

argument could support one claim but not the other.  In fact, I will suggest that the available 

arguments provide much better support for the positive claim than for the negative claim.  

Traditionalists themselves might even accept the positive claim without losing the distinctive feature 

of their account: the presence of a claim right to obedience in the analysis. 

C. Assessing the Options 

There are four possible positions one might take with regard to the revisionists’ positive and 

negative claims. 

 
(1) Reject the positive claim and accept the negative claim. 

                                                 
19 Gaus considers this possibility, but rejects it. Gaus, The Order of Public Reason, 469-70. 
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(2) Reject both claims.  (Strong traditionalism) 

(3) Accept both claims.  (Strong revisionism) 

(4) Accept the positive claim and reject the negative claim.  (Modest revisionism) 

 

I will not consider the first position directly, as it is outside the scope of this essay.  My focus is the 

dispute between traditionalists and revisionists, and the first position could be endorsed for any 

number of reasons that would take us far afield.  This section will address the other three 

possibilities in order.  I will argue, first, that the revisionist case against strong traditionalism is 

persuasive, on the grounds that strong traditionalism does not provide an adequate description of 

the rights of legitimate states.  Second, I will show that the arguments for strong revisionism are 

unconvincing.  And third, I will present some considerations in favor of modest revisionism. 

A. Strong Traditionalism 

Suppose that a traditionalist responds to the revisionist challenge by rejecting both claims, and 

endorsing strong traditionalism.  In other words, she holds that the right to rule is a claim right, and 

only a claim right.  She denies that legitimate states necessarily have a power right to change the 

moral landscape for their citizens.  Such a traditionalist could allow that a legitimate state may have 

this power right, but she denies that the power right is a necessary element of legitimate states. 

The revisionist would respond that the claim right to be obeyed is insufficient as a 

description of the right to rule—it fails to meet the first criterion of an analysis of legitimate states.  

What seems to be missing from strong traditionalism is a way of accounting for the state’s legislative 
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function: its ability to change the rights and duties of its citizens.20  I will call this argument against 

strong traditionalism the argument from descriptive adequacy. 

1. Legitimate states change the rights and duties of their citizens. 
2. The capacity to make such changes cannot be adequately explained without a power 

right. 
3. So the right to rule is, at least in part, a power right. 

 
This argument, if sound, would vindicate the revisionists’ positive claim. 

Traditionalists have two lines of reply to this argument.  First, they might argue that the 

legislative function is not essential to the existence of a legitimate state.  We could imagine, for 

instance, an ultra-minimal state that does nothing more than police mala in se, and claims no rights 

concerning mala prohibita.  It may rightly punish citizens for committing rape and murder, but 

cannot make and enforce conventional rules about property, for instance.  Such a state would, it 

seems, have no need for a power right over its citizens, yet we would still think of it as a (possibly 

legitimate) state.  Does this show that an analysis of legitimate states that does not attempt to 

describe the state’s legislative function could be adequate?  Perhaps the legislative function happens 

to be a feature of all modern states, but is not among the conceptually necessary features of 

legitimate states. 

This reply is interesting, but it construes the necessary functions of the state too narrowly.  

The purpose of states is controversial, but they are, at a minimum, instituted to address a set of 

standard problems of human communities.21  This set is larger than those addressed by the rules of 

morality that make up any plausible list of mala in se.  States must address issues like which side of 

the road cars should drive on, the finer points of the rules of inheritance, and so on.  To settle these 

                                                 
20 Ibid., 466. 
21 See Gregory S. Kavka, "Why Even Morally Perfect People Would Need Government," in For and against the State: New 
Philosophical Readings, ed. John T. Sanders and Jan Narveson (Lanham, Md.: Rowman & Littlefield, 1996). 
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issues, states must have rights concerning the making of morally enforceable conventional rules.  

Not only this, states must address points of uncertainty and disagreement regarding even mala in se: 

what is to count as evidence of consent to sexual relations?  What is the age of consent?  What are 

the conditions for being under the protection of murder laws?  States must also be able to render 

this part of the moral landscape determinate.  And so the legislative function which allows states to 

handle these tasks is indispensable. 

As a second reply, traditionalists might concede that the state’s legislative function is 

necessary, but argue that it might be adequately described with a liberty right, rather than a power 

right.  More specifically, on this alternative description, states have a liberty right to propose 

coordination points.  Legislation changes the moral landscape causally rather than normatively, as 

the state’s subjects see the coordination point as salient because (say) of the agent proposing it, and 

then adopt it.  There are problems with this alternative, liberty right description.  Because the state’s 

changes are causally effected, there could be no moral complaint against immediate infractions of 

proposed rules, as they have not yet been adopted as coordination points.  Additionally, there would 

need to be some explanation of the state’s unique moral permission to change the rules.  In light of 

these issues, it seems unlikely that strong traditionalism could do justice to our ordinary 

understanding of what happens when states make us of their legislative function. 

Notice, however, that even if the liberty right description were to work, this would represent 

a departure from strong traditionalism.  As I have presented it, that view holds that the right to rule 

is purely a claim right.  The main conclusion of this sub-section, then, is that strong traditionalism is 

untenable.  An analysis of state legitimacy must account for the legislative function, and strong 

traditionalism does not do that. 
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B. Strong Revisionism 

Strong revisionists attempt to establish both that a power right should be included in the bundle, 

and that the claim right to obedience should not.  This sub-section considers four arguments for 

strong revisionism.  I show that each provides unconvincing support for the revisionists’ negative 

claim. 

(1) The Argument from Civil Disobedience 

Arthur Applbaum argues that, if the state has a claim right to obedience, then we cannot 

properly make sense of civil disobedience as a laudable act.22  For this reason, he argues that the 

bundle should not include a claim right to obedience. 

Applbaum holds that moral rights and duties are dispositive, rather than pro tanto.  On this 

view, rights do not come into conflict, as such.  Rather, the grounds of rights are complex, and any 

weighing of competing values, interests, or whatever the grounds of rights, is prior to the question 

of whether a person has a right in a particular case.  The position is thought to be attractive, in part, 

because it allows for the conclusion that rights are inviolable.23 

It also has the result of making the laudability of civil disobedience difficult to square with a 

state’s claim right to obedience.  Civil disobedience, as Applbaum understands it, is supposed to be 

in some sense a violation of one’s duty, yet still admirable.  According to Applbaum, a claim right to 

obedience forces us to see every law as falling into one of two categories.  If, on the one hand, a law 

either specifies the correct duty or is compatible with citizens’ other duties, then they have a duty to 

obey that law, and it would be wrong not to do so—full stop.  But, on the other hand, if citizens 

have some other duty that is inconsistent with obedience to a law, then there can be no duty to obey 

                                                 
22 Applbaum, "Legitimacy without the Duty to Obey." 
23 Applbaum has defended this view elsewhere.  "Are Violations of Rights Ever Right?," Ethics 108, no. 2 (1998).  I do 
not accept this account of duties, but I will not dispute it for the purposes of this discussion. 
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that law, and disobedience is straightforwardly the morally right action.  The problem is that, since 

these are the only two types of cases, there is no way to explain civil disobedience as both laudable 

and a violation of one’s duty.  Since, on the account of duties as dispositive, duties are a kind of 

summary judgment about what one ought to do, disobeying the law either violates a duty or it does 

not, and in either case “civil disobedience disappears as a poignant moral phenomenon.”24 

Applbaum thinks that this unappealing result is reason to reject the claim right to obedience, 

and to instead conceive of the right to rule as a power right, since the latter interpretation can better 

explain civil disobedience.  If the state holds a moral power over its citizens, then the exercise of that 

power does not necessarily create a moral duty to obey.  Rather, the state’s directive might change 

the moral landscape in other ways.  If this is true, then the state may exercise its right to rule without 

making it the case that citizens necessarily violate a moral duty in disobeying.   

Applbaum offers the following example to illustrate how strong revisionism accommodates 

civil disobedience.25  Clamdigger has long taken advantage of a local custom according to which 

anyone may cut through private beachfront property to reach the shore.  Beachowner purchases the 

property that Clamdigger’s path cuts across, and denies him passage by posting a “no trespassing” 

sign.  Clamdigger files suit, but the court sides with Beachowner, overturning the customary law and 

denying public use of the path on his property.  Clamdigger accepts that the court’s ruling is 

legitimate—he recognizes that it had the moral power to rule as it did—but he does not think that 

he is obligated to obey it.  Applbaum claims that Clamdigger makes no conceptual mistake (though 

he might make a moral one) in thinking as he does.  Before the ruling, Clamdigger had a claim right 

to use the path, and Beachowner had a duty not to interfere with his doing so.  By exercising its 

                                                 
24 "Legitimacy without the Duty to Obey," 220. 
25 Ibid., 227-30. 
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moral power, the court granted Beachowner a (moral) liberty right to prevent Clamdigger from 

crossing his property.  According to Applbaum, it also attempted (and failed) to impose a moral duty 

on Clamdigger not to cross, and a correlative moral right for Beachowner, but succeeded in creating 

mere institutional counterparts of these rights.  Also as a result of this failure, Clamdigger retains a 

moral liberty right to cross Beachowner’s property. 

Applbaum’s view seems to be that, since this is a logically possible outcome of the exercise 

of a power right, the revisionist has a satisfactory account of civil disobedience.  He is right that the 

outcome he describes in the Clamdigger-Beachowner case is logically possible, but it is implausible 

as an account of what actually happens when a state exercises its legitimate authority.  It is true that 

power rights may be restricted in scope such that their bearers can alter the moral landscape only in 

highly specialized ways.  For example, an institution could have a moral power to render certain 

actions permissible, and nothing more.  But this is not what states do.  They do not merely convert 

claim rights to liberty rights whenever they get a decision wrong in reallocating rights.  Their 

contribution to the moral landscape is more robust, even when they are wrong.  Legitimate states are 

supposed to solve practical problems through moral means, rather than by mere force.  They cannot 

do this if their directives create conflicting liberty rights.  Thus, even if Applbaum has an answer to 

the civil disobedience puzzle, his analysis of the right to rule fails on grounds of descriptive 

adequacy. 

I am not convinced, though, that Applbaum has solved the civil disobedience problem.  

Although he has explained why civil disobedience might be morally permissible, he has not 

explained why law abidance in similar cases could also be laudable.  To take one example, consider 

some plausible reasoning that might lead Clamdigger to follow the court’s decision.  He might think 

that the court made the wrong decision, but that he has a moral duty to abide by it anyway.  But 
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notice that his behavior is unintelligible on Applbaum’s view.  For if the state has merely granted 

Beachowner a liberty right to prevent crossing, there is no way to explain the moral seriousness of 

Clamdigger’s respect for the law.  Instead, Applbaum can only construe him as a fetishist about legal 

duty, or perhaps as merely afraid of the legal penalties.  But this is not always how we think of those 

who abide by unjust laws, and particularly not when the law abiders’ own interests are at stake.  In 

some cases of legal injustice, engaging in civil disobedience is not the only laudable response. 

It should be noted, finally, that the traditionalists have a simple way of handling Applbaum’s 

civil disobedience puzzle.  They can hold that the duty to obey the law is disjunctive in character: it 

can be fulfilled either by obeying the law, or by publicly disobeying it in some morally appropriate 

way.26  If we understand the duty to obey the law in this way, then we can make sense of civil 

disobedience without having to classify it, with all other unlawful acts, as a violation of a duty.  This 

move also allows us to avoid Applbaum’s problems with descriptive adequacy, and it also avoids 

characterizing law abiders as fetishists.  Since the traditionalists can answer Applbaum’s objection 

from civil disobedience and avoid the problems with his view adduced above, we should reject the 

argument from civil disobedience. 

(2) The Argument against State Patiency 

Some favor the revisionist analysis because it avoids characterizing the state as a moral 

patient.  For instance, Gerald Gaus argues that it is odd to claim, as the traditionalists do, that 

citizens owe a duty of obedience to the state, and that, accordingly, non-compliance is a wrong 

against the state.27  He writes that “political authority is a collective tool of the public to assist in the 

construction of a moral order of public reason.  We do not owe it to the tool to comply with its 

                                                 
26 For a defense of this view, see David Lefkowitz, "On a Moral Right to Civil Disobedience," Ethics 117, no. 2 (2007). 
27 Copp makes a similar claim.  Copp, "The Idea of a Legitimate State," 13. 
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determinations, but to those who hold the rights that its determinations specify.”28  For Gaus, the 

oddness of owing duties to the state stems from its being a political organization.  We should be 

reluctant to accept any view that relies on this element, and the revisionist analysis is more attractive 

for avoiding it. 

Whether owing a duty to the state is odd depends, in large part, on how one conceives of the 

state.  If, like Gaus, we think of the state as a tool, then it is odd to claim that it holds claim rights.29  

But many political philosophers do not understand states in this way.  One common way of thinking 

of the state is as an artificial agent that is in some sense composed of its individual subjects, an idea 

that has been with us at least since Hobbes.30  While owing duties to the state as such an agent is an 

abstraction, it is not objectionably odd.  It is simply another way of saying that we owe duties to our 

fellow subjects as a body.  Relatedly, we sometimes speak of crimes as wrongs against a person qua 

citizen, which one might think of as a wrong against them in their capacity as constituent of the 

state.  The point is that there are alternative views of what the state is, and that they make the claim 

right to obedience seem far less odd. 

Perhaps Gaus or others would reply that his view is to be preferred because it does not 

involve extra conceptual baggage.  The state, on his telling, is a sort of tool wielded on behalf of the 

members of the public to fill out the contours of our moral order.  There is no need to think of it as 

an artificial agent for it to fulfill its theoretical task.  But, to respond, it seems that Gaus is 

redistributing the labor traditionally done by the concept of the state and placing some of it on the 

                                                 
28 Gaus, The Order of Public Reason, 468. 
29 The point should not be overstated, though.  Although claim rights often protect the vital interests of the right holder, 
this need not be the case.  The state could have derivative claim rights—that is, some person or group might have a vital 
interest that justifies endowing the state with a claim right.  Yet this would not entail that the state itself has interests.  
Perhaps some of the apparent oddness of states as claim right holders results from not considering this possibility.  But 
we can concede to Gaus at least the point that states are not paradigmatic claim right holders. 
30 For an historical account of this idea’s rise to prominence, see Quentin Skinner, "The State," in Political Innovation and 
Conceptual Change, ed. Terence Ball, James Farr, and Russell L. Hanson (Cambridge: Cambridge University Press, 1989). 
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idea of the moral order.  On one popular view, the state is “acknowledged to be an entity with a life 

of its own; an entity which is at once distinct from both rulers and ruled and is able in consequence 

to call upon the allegiances of both parties.”31  This sounds like a description of the function of the 

moral order (or perhaps the social order) on Gaus’s picture, whereas the state is but one tool for 

generating the content of the order’s rules.  Of course, there is nothing wrong in principle with 

working out an alternative view, as Gaus does.  But it should also be acknowledged that what seems 

odd under Gaus’s conceptual set (i.e. state as claim right holder) does not seem odd under other 

sets. 

The upshot of this discussion is that there is no general reason (at least that we have seen) to 

avoid reliance on the idea of state patiency in one’s analysis of the state.  For if one understands the 

state as many theorists do, there is nothing odd about states as moral patients.  Revisionists may be 

able to eliminate this element from their analyses of the state, but they have not yet shown that 

everyone should do so.  Thus, the argument against state patiency does not support the revisionists’ 

negative claim. 

(3) The Avoidance of Anarchism Argument 

 Some revisionists have argued that the claim right to obedience should be excluded from the 

bundle because it has proven too difficult to justify, and so led many political philosophers to 

embrace philosophical anarchism.  David Copp, for instance, writes that 

 
the traditional view seems to lead to a form of philosophical anarchism according to 
which it is doubtful that any actual state is legitimate.  And the arguments that 
support this anarchistic conclusion turn on the traditional identification of the 
legitimacy of a state with an obligation of its subjects to obey the law.  Unless, 
therefore, we are inclined to accept this anarchistic conclusion, which I am not, we 

                                                 
31 Ibid., 112. 
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must question the traditional identification of legitimacy with a moral requirement of 
this special kind.32 

 

And William Edmundson argues that it is an anarchical fallacy to hold that state legitimacy entails a 

general duty to obey the law—and so a claim right to obedience.33  Copp and Edmundson both 

think that no existing state has a justified claim right to obedience, but that this should not push us 

to accept philosophical anarchism, but rather to reassess the concept of legitimacy.  If a legitimate 

state needs only a power right to rule, then the prospects for justifying the state are better. 

 We might understand this argument in a couple of ways.  One way of construing it is as a 

claim that some states are doing well enough at solving certain practical problems that they should 

not be interfered with, that their laws should be followed, and so on.  The trouble with this version 

of the argument is that this disposition toward the state does not require legitimacy.  One of the 

central claims of philosophical anarchism is that we should not interfere with reasonably just states, 

but neither should we regard them as legitimate.  It is unclear, then, why we should revise our 

conception of legitimacy in order to avoid coming to anarchist conclusions, simply because we think 

that some actual states are just. 

Here is a second reading.  Some theorists might have a considered judgment that some 

existing states are legitimate.  And they might want to maintain reflective equilibrium with that belief 

by developing an analysis of state legitimacy that includes only the rights we can attribute to the set 

of existing states that are thought to be legitimate.  I think that such a move is defensible only if one 

has additional considered judgments that are incompatible with philosophical anarchism.  But these 

would also constitute further support for revising the concept of legitimacy.  In other words, taken 

                                                 
32 Copp, "The Idea of a Legitimate State," 11. 
33 Edmundson, Three Anarchical Fallacies, 7-70. 
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in isolation, a considered judgment that some existing states must be legitimate is not sufficient 

evidence for conceptual revision.34  If the traditional conception of legitimacy cannot be justified, 

and we have no additional reason to revise it, then we should simply become philosophical 

anarchists. 

It might seem at first blush that arguments from the avoidance of anarchism are a sort of 

expression of the justifiability criterion I set out above for the choice between analyses of state 

legitimacy.  But this is not so.  The point of that criterion is to approve of analyses for which it could 

be possible to generate a justification.  But this is to say nothing about whether, in fact, an analysis 

supports a judgment about the legitimacy of any particular state.  On Copp’s view, it would seem 

that an analysis is to be disfavored—even disqualified—because of what it tells us about the 

legitimacy of states in the actual world.  The justifiability criterion that I advance allows for the 

possibility that no existing states are legitimate.  Indeed, it makes no claim at all about the need to 

conclude that existing states are legitimate.  It claims only that we should insist on a descriptively 

adequate analysis that is possible to justify. 

Arguments from the avoidance of anarchism either beg the question against philosophical 

anarchism, or are weak.  To be sure, the weight one gives to one’s pretheoretical normative 

assessments of actual states is a matter of methodological taste.  But this seems to me a questionable 

basis for conceptual revision. 

(4) The Argument from Theoretical Elegance 

 Another argument to draw from Copp is that the revisionist analysis is more theoretically 

elegant, since states need not rely on a claim right to general obedience to justify all their activities.  

                                                 
34 For an extended discussion of this issue, see Leslie Green, "Who Believes in Political Obligation?," in For and against the 
State: New Philosophical Readings, ed. John T. Sanders and Jan Narveson (Lanham, Md.: Rowman & Littlefield, 1996).  
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If these activities can be justified with fewer or more attractive theoretical elements (i.e. if one 

analysis is more elegant), then that is a point in favor of the simpler analysis.  Of course, this remains 

to be shown by a justification of the state, and in my reply to this argument I would like to stress 

that the revisionist analysis may also be theoretically costly. 

 My concern is that, in abandoning the claim right to obedience, revisionists also abandon a 

familiar and convenient path to the other Hohfeldian advantages in the bundle.  If a state has a claim 

right to obedience, then, when its citizens violate the law, it is uniquely implicated in the violation.  

Thus, it will be easier to see how that state can have a liberty right (or perhaps a claim right) to 

punish its citizens, and a claim right against interference from other states in its internal workings.  

The revisionist account entails that failing to perform one’s state-created duties is a moral failure, but 

not necessarily one in which the state has special standing.  It will therefore be more difficult to 

establish that the state has unique permission to police this area of morality by preventing and 

responding to its citizens’ violations.  I am not claiming that the right to punish follows from the 

logic of rights on the traditionalist account.  Rather, I am pointing out that the directional link 

between claim right holder and duty holder is useful.  It gives substantive principles something to 

work with in order to justify a state’s claim to the other rights in the bundle. 

Now, I do not claim that there can be no justification of the bundle without the traditional 

right to rule.  Rather, I am emphasizing the theoretical cost of giving it up.35  I cannot, of course, 

describe and evaluate here all the ways one might try to justify the bundle without the traditional 

right to rule.  But I want to caution against putting too much stock in a concern for parsimony in the 

analysis of state legitimacy.  We must also consider the prospects for justifying a state that claims the 

                                                 
35 Copp recognizes this cost, too, as he notes that “the problem of avoiding this anarchistic conclusion [that all states are 
illegitimate] might seem more difficult on my view than on the traditional view.”  Copp, "The Idea of a Legitimate 
State," 29. 
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rights identified by an analysis.  Specifying an analysis is but one component of the larger problem.  

If the result of adopting the revisionist analysis is that justifying the state becomes a more 

complicated and cumbersome process, then we will have traded local simplicity for global 

complexity.  But if we care about parsimony in theorizing, our eye should be on the simplicity or 

elegance of the whole theory, not of its parts taken separately.  Of course, it could turn out that the 

justifications available to revisionists are greater or equal in elegance to those of the traditionalists.  

But the point is that we cannot know in advance of considering all the possible justifications 

whether this is the case.  So it would be a mistake to jettison the claim right to obedience simply on 

considerations of parsimony without a fuller comparative picture of justifications of the state. 

C. Modest Revisionism 

The final position to be considered, modest revisionism, has already been argued for 

indirectly in the consideration of its alternatives.  The argument from descriptive adequacy shows 

that a power right is essential for describing legitimate states’ legislative function, so the revisionists’ 

positive claim is true.  And the arguments of the previous sub-section failed to support the 

revisionists’ negative claim, that the right to rule should not include a claim right to obedience.  As I 

noted early on, there is no incompatibility between the revisionists’ positive claim and the traditional 

analysis.  Both sides agree that the state holds a complex bundle of rights, so adding a power right is 

a live option for the traditionalists. 

All that remains is to consider some reasons in favor of including the claim right to 

obedience in the bundle.  We can start from the fact that the bundle includes a power right, which 

represents a kind of practical authority.  Some practical authorities have no stake in seeing their 

directives obeyed.  They act as a kind of disinterested umpire, who issues directives but has no stake 
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in what those to whom the directives apply do in response.  External arbitrators in disputes between 

management and a union are a good example.  If the arbitrator’s judgment is ignored by the parties, 

they do him no wrong.  At worst, they violate their agreement with one another to treat the 

arbitrator’s decision as binding.  Some political philosophers think of the state’s practical role as 

being something like this.  The state may issue binding directives, and those who do not follow them 

do wrong, but they do no wrong to the state.  

Many other political philosophers, however, see the state as what we can call an invested 

authority.  Invested authorities are distinguished from disinterested umpires not by the scope of 

their power rights—that may be the same, greater, or lesser—but by their morally significant interest 

in being obeyed.  The rights of invested authorities, then, include a power right to change the moral 

rights and duties for the subjects of their directives, and a claim right to obedience with a correlative 

duty to obey.  This model of authority will be attractive to democratic theorists who view the state as 

a political community of equals.  The state is an invested authority on this view, because respecting 

the other members of that political community involves respecting their equal say in creating the 

community’s laws.36  Much the same can be said of the republican tradition in political philosophy, 

which advances a conception of freedom that requires ruling and being ruled in turn.37  Disobeying 

the law in a republican state is a wrong against one’s fellow citizens, as it amounts to claiming a 

greater share of the right to rule for oneself—the very abuse that republicanism is concerned with 

avoiding. 

To be clear, in pointing to these traditions in political philosophy on which the claim right to 

obedience seems an essential element of the state, I am not claiming that it is a necessary element for 

                                                 
36 Cf. Christiano, The Constitution of Equality, 242. 
37 Cf. Aristotle, Politics, trans. C. D. C. Reeve (Indianapolis, Indiana: Hackett Publishing, 1998), 214-15 [1332b24-28]. 
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all plausible conceptions of legitimacy.  There are many possible kinds of political community, some 

set of which we would recognize as ‘states.’  But here are two popular approaches in the history of 

political philosophy that remain influential today, even among those who would not place 

themselves entirely in either tradition.  And on each view’s understanding of the state, the claim 

right to obedience appears vital to a descriptively adequate analysis.  So for many political 

philosophers, modest revisionism about state legitimacy should be an eligible and morally attractive 

view.  
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The Principle of Fair Play 

 

Suppose that public transportation in my town is run on an open system: passengers are to buy a 

ticket at an automated kiosk before boarding, though no transit employee or device blocks those 

who do not have a ticket from boarding.  Knowing a good thing when I see it, I skip the ticket-

buying part of this system and board the train anyway.  Have I done anything wrong?  And if so, 

why was it wrong? 

Some philosophers have argued that refusing to submit to the relevant rules in this and 

similar cases violates the principle of fair play: by withholding payment, I enjoy the benefits of 

others’ rule-following behavior while refusing to follow the same rules myself.38  In other words, I 

free-ride on their efforts.  Discussion of whether people are morally obligated to follow rules in 

cases like this has been dominated by debate over what I will call the commitment mechanism of the 

principle of fair play.  Some defend non-voluntarist accounts, according to which mere receipt of 

benefits is sufficient to generate duties of fair play.  Others insist upon voluntarism, and hold that 

one must accept the benefits of a scheme in order to incur duties of fair play.39  Still others conclude 

that the principle of fair play cannot generate obligations at all. 

The two most widely-cited formulations of the principle of fair play are those developed by 

H. L. A. Hart and John Rawls.  Here is Rawls’s formulation of the principle: 

a person is required to do his part as defined by the rules of an institution when two 
conditions are met: first, the institution is just (or fair), that is, it satisfies the two 
principles of justice; and second, one has voluntarily accepted the benefits of the 

                                                 
38 This particular case is adapted from Garrett Cullity, "Moral Free Riding," Philosophy and Public Affairs 24, no. 1 (1995): 
6. 
39 There is no shortage of work on this particular problem.  For starters, see Richard J. Arneson, "The Principle of 
Fairness and Free-Rider Problems," Ethics 92, no. 4 (1982); Klosko, The Principle of Fairness and Political Obligation; 
Simmons, Justification and Legitimacy, 1-42; Edward Song, "Acceptance, Fairness, and Political Obligation," Legal Theory 18, 
no. 2 (2012). 
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arrangement or taken advantage of the opportunities it offers to further one’s 
interests. The main idea is that when a number of persons engage in a mutually 
advantageous cooperative venture according to rules, and thus restrict their liberty in 
ways necessary to yield advantages for all, those who have submitted to these 
restrictions have a right to a similar acquiescence on the part of those who have 
benefited from their submission.40 
 

Hart and Rawls are indisputably among the most influential figures in contemporary moral, legal, 

and political philosophy.  Their writings are still the subjects of lively debate and painstakingly close 

reading, and thousands of pages are likely written every year about their work.  Yet the principle of 

fair play that they both defended is still widely misunderstood, and often rejected on the basis of 

misreadings and bad arguments. 

By way of introductory example, consider Robert Nozick’s criticism of the principle of fair 

play, which many consider decisive.  He writes: 

Suppose some of the people in your neighborhood (there are 364 other adults) have 
found a public address system and decide to institute a system of public 
entertainment.  They post a list of names, one for each day, yours among them.  On 
his assigned day (one can easily switch days) a person is to run the public address 
system, play records over it, give news bulletins, tell amusing stories he has heard, 
and so on.  After 138 days on which each person has done his part, your day arrives.  
Are you obligated to take your turn? 

 
And then: 
 

If each day a different person on your street sweeps the entire street, must you do so 
when your time comes?  Even if you don’t care that much about a clean street?  

                                                 
40 John Rawls, A Theory of Justice, Rev. ed. (Cambridge, Mass.: Belknap Press of Harvard University Press, 1999), 96.  The 
final sentence comes very close to Hart’s formulation, which is primarily distinguished from Rawls’s in requiring mere 
receipt—and not voluntary acceptance—of benefits in order to generate duties of fair play.  See H. L. A. Hart, "Are 
There Any Natural Rights?," Philosophical Review 64, no. 2 (1955): 185.  Less well-known is C. D. Broad’s earlier 
consideration of an “argument from fairness”: 
 

Suppose that A is told that he ought to co-operate with a certain group because he approves of the end that 
can be obtained by their efforts, and is reminded that if everybody refused to co-operate the end could not be 
obtained. If he replies that the end will be obtained whether he co-operates or not and that therefore the 
hypothesis is as idle as the hypothesis that the moon is made of green cheese, the reply will probably be: But is 
it fair that other people should do all the work and that you should share in the profits? 
 

See C. D. Broad, "On the Function of False Hypotheses in Ethics," International Journal of Ethics 26, no. 3 (1916): 387. 
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Must you imagine dirt as you traverse the street, so as not to benefit as a free rider?  
Must you refrain from turning on the radio to hear the philosophy readings?  Must 
you mow your front lawn as often as your neighbors mow theirs?41 

   
Nozick’s answer in all of these cases is, of course, ‘no.’  And since, on his reading, the principle of 

fair play would generate duties to reciprocate in these cases, it must be false.  For many 

philosophers, Nozick’s “devastating criticisms” seemed like a knock-down argument, or at least 

called for drastic revisions of the principle of fair play that make it inapplicable both to the problems 

Hart and Rawls had in mind and most other realistic scenarios.42  Nozick “mauled” the principle of 

fair play, writes one recent critic.43  And some still uncritically cite Nozick’s examples as the last 

word on the matter.44 

 Notice, however, that Nozick’s criticisms fail even to meet the formal criteria of 

counterexamples.  First, both Hart and Rawls cite the presence of a cooperative scheme governed by 

rules as a necessary condition for the applicability of the principle of fair play.  Yet in all but the first 

of Nozick’s examples, there is no mention of rules.45  Second, and more significant, Nozick is 

criticizing Rawls’s formulation of the principle (quoted above), which lists voluntary acceptance of 

benefits as one of the two main conditions giving rise to fair play obligations.  And while Rawls does 

not work out a full conception of acceptance, no competent user of that term would think that the 

                                                 
41 Nozick, Anarchy, State, and Utopia, 93-94. 
42 Christopher W. Morris, "The Hart-Rawls Principle of Fairness Amended," Journal of Social Philosophy 14, no. 1 (1983): 
18; An Essay on the Modern State, 215n. 
43 Dudley Knowles, Political Obligation: A Critical Introduction (London: Routledge, 2010), 131. 
44 Allen E. Buchanan, Secession: The Morality of Political Divorce from Fort Sumter to Lithuania and Quebec (Boulder: Westview 
Press, 1991), 72; Dworkin, Law's Empire, 194; Justice for Hedgehogs (Cambridge, Mass.: Belknap Press of Harvard University 
Press, 2011), 303, 471n. 
45 The problem is easily fixed, of course: simply imagine that the benefits in each case are the result of the right sort of 
cooperative scheme.  The point for present purposes, however, is that many philosophers missed this obvious point.  
The omission is not harmless, either, as perhaps the most annoying thing about unwanted gifts and gestures is having to 
come up with a suitable response.  (“I guess we send a card?”)  Rules that specify the appropriate response remove this 
extra burden. 
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people in Nozick’s examples have accepted the benefits.  So the counterexamples that have 

impressed so many are not so impressive after all.46 

 I walk us through this familiar terrain to motivate the claim that the principle of fair play has, 

in many circles, not been taken seriously.  I suspect that one reason for this is that many (including 

proponents of the principle) are confused about the role of distributive justice in considerations of 

fair play.  The principle of fair play is actually far more like consent than many realize, and I will 

suggest that our understanding of fair play may profit by comparing the principles.  After offering a 

close reading of the principle and identifying its major elements, I will fill out the comparison with 

consent in the second section.  I then consider objections that the principle of fair play collapses 

into either consent or gratitude in the third section.  In section four I respond to the argument that a 

beneficiary of a cooperative scheme can play fair without following the rules.  Finally, I address the 

issue of causally ineffective rules in the fifth section. 

I. Elements of Fair Play 

Let us begin by identifying the conditions that give rise to duties of fair play, if the principle is 

correct.  I will use Rawls’s voluntarist formulation of the principle for these purposes, for reasons 

that will become clear shortly.  Modifying only slightly the relevant text from A Theory of Justice, we 

will say that: 

(1) Rules condition: a person is required to do his part as defined by the rules of an institution, 

when 

(2) Justice condition: the institution is reasonably just (or fair), and 

(3) Acceptance condition: one has voluntarily accepted 

                                                 
46 In fairness, it should be noted that, as so often, Nozick is openly tentative at some points in his discussion.  Open-
ended questions appear where there might instead have been bold assertions.  He even allows that “[perhaps] a modified 
principle of fairness can be stated which would be free from these and similar difficulties” Anarchy, State, and Utopia, 95.  
So he was not as confident as others that these examples were the last word on the principle of fair play. 
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(4) Benefit condition: the benefits of the arrangement. 

One further condition is made clearer in Hart’s formulation and Rawls’s original discussion of the 

principle:  

(5) Costs condition: “cooperation requires a certain sacrifice from each person, or at least 

involves a certain restriction of his liberty.”47 

The conjunction of these five conditions is necessary and sufficient for the generation of duties of 

fair play.  As both Hart and Rawls make clear, those duties have the following element:  

(6) Directionality:  Submission to the rules is owed to the other participants who have already 

so submitted. 

I have omitted some elements from the various formulations that I take to be superfluous.  

For instance, Hart writes that the principle may apply when “a number of persons” engage in a joint 

enterprise.  This wording is sometimes interpreted to mean that an enterprise must have multiple 

members before others can be obligated to submit to the rules out of considerations of fair play.48  

Whether multiple members are necessary depends on a technical point about the nature of rules.  If 

a single person can create and submit to a set of fair rules on his own, and in doing so provide 

benefits to others, then multiple members are not necessary.  If, on the other hand, rules can only 

exist concerning the conduct of multiple people, then multiple members are necessary.  In any case, 

the elements listed above are the core of the principle of fair play. 

I will now make some preliminary remarks to elaborate on each condition.  Many will also be 

fleshed out further as I consider objections further down.  I am less interested here in defending 

these conditions than I am in laying out some of the details of fair play.  One thing that will become 

                                                 
47 John Rawls, "Legal Obligation and the Duty of Fair Play," in Collected Papers, ed. Samuel Richard Freeman (Cambridge, 
Mass.: Harvard University Press, 1999). 
48 See Daniel McDermott, "Fair-Play Obligations," Political Studies 52, no. 2 (2004): 221-22. 
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clear is that there is no single fair play view about what some of the terms in the principle of fair play 

mean.  There are, instead, a family of possible principles of fair play.  Fair play theorists need not 

come to an agreement on what the precise criteria for fairness are, or what counts as a benefit, any 

more than consent theorists must agree on what counts as duress, or compromised agency, or 

unconscionability in the terms of a contract. 

Take first the rules condition.  In order for rules to exist, they must be recognized as 

existing.  As Hart famously argued, this recognition can come in either of two forms: in the rule 

being practiced (as in systems of primary rules), or in its validity according to the scheme’s rule of 

recognition (as in modern legal systems). 49  Rules must also be regarded as requirements that those 

bound by them ought to follow, and not merely as guides for predicting behavior. 

The more substantive content of the justice condition will depend on what the correct 

account of justice is.  But we can usefully distinguish between two broad views about how justice 

limits the possibility of fair play obligations.  Some prefer a strong justice condition, so that the 

introduction of any injustice, or any imbalance in the distribution of benefits and burdens, eliminates 

the possibility of genuine fair play obligations.50  Others hold, more commonly, that the distribution 

of benefits and burden must be reasonably fair, and the rules of the scheme reasonably just.51  A 

scheme need not be optimal in order to provide us with a set of benefits that is well worth the cost.  

Thus, there is some threshold of injustice or unfairness past which duties of fair play are 

extinguished, but there is some space for suboptimal rules between that threshold and perfection. 

                                                 
49 See H. L. A. Hart, The Concept of Law, 2nd ed. (Oxford: Clarendon Press, 1994), 9-11; Shapiro, Legality, 90.  These 
existence conditions are drawn from Hart. 
50 For example, Richard Arneson has recently defended the view that the rules of a cooperative scheme must be Pareto-
optimal in order for the participants of a scheme to have fair play duties.  "Paternalism and the Principle of Fairness," in 
Paternalism: Theory and Practice, ed. Christian Coons and Michael Weber (New York: Cambridge University Press, 2013), 
141. 
51 This latter view is nicely summarized by Rawls’s claim that legitimacy is something less than justice.  Political Liberalism 
(New York: Columbia University Press, 1996), 427. 
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 I have included Rawls’s acceptance condition rather than Hart’s mere receipt condition 

mostly in order to present the most accessible versions of the principle.  I think that mere receipt is 

sometimes sufficient as a commitment mechanism for fair play obligations, but a defense of that 

view requires raising other contentious issues in moral philosophy.52  What does it mean to accept a 

benefit?  The clearest instances involve persons taking benefits willingly, and knowing that they are 

the product of a cooperative scheme conducted according to rules—as in the public transit case.  

Whether a person accepts a benefit is less clear in the case of non-excludable goods, as there is no 

observable sign of the recipient’s attitude regarding receipt.  But the sense of acceptance that 

interests us has primarily to do with what the person wills.  In this sense, acceptance is a 

psychological state, not an outwardly observable performance.  So what matters for purposes of fair 

play is the recipient’s attitude itself, not her observable behavior.  If she has a pro-attitude toward 

receipt, knows of the scheme’s rules, and the benefits are worth the cost of submitting to the rules, 

then she incurs a duty of fair play.53 

 Like the justice condition, the benefits condition raises deep substantive issues in moral 

philosophy.  If one is a desire-satisfaction theorist about well-being, then whether something 

constitutes a benefit depends on whether the recipient desires it.  Whether it is worth the cost 

depends on the recipients’ valuation of the benefit relative to the rule-imposed cost.  Objective list 

                                                 
52 I provide such a defense in “A Fair Play Account of Legitimate Political Authority.”  See especially section III, “The 
Commitment Mechanism of the Principle of Fair Play.” 
53 What if she does not know of the scheme’s rules?  If the rules are not well-publicized, then she can hardly be thought 
to act unfairly in willingly accepting what appears to be a freely available benefit without submitting to any costs.  But 
people are sometimes culpably ignorant about the rules because they willfully maintain false beliefs, or avoid sufficiently 
looking into the matter.  When lack of knowledge is attributable to a moral failing, some hold that duties of fair play may 
arise anyway.  It seems to me that voluntarists could take this view, too.  See Arneson, "The Principle of Fairness and 
Free-Rider Problems," 632.  For a more detailed discussion of acceptance and fair play, see Song, "Acceptance, Fairness, 
and Political Obligation," 212-15. 
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theorists, on the other hand, may think that (at least for some goods) there is a fact of the matter 

about whether it is a benefit and whether it is worth the cost.54 

 The same comments about well-being apply straightforwardly to the costs condition.  It is 

essential that participants of the scheme incur costs in supporting it, because otherwise there is no 

debt of fairness for beneficiaries to repay.  A beneficiary may show a lack of gratitude by not 

reciprocating in some way, but she does not treat those who benefit her unfairly. 

 Finally, it is worth stressing that duties of fair play are not “free-floating.”  They are 

directional—owed to someone.  Free-riders not only do wrong; they do wrong to the people of 

whom they have taken unfair advantage.  Thus, the participants of the scheme who have submitted 

to the rules are the holders of the correlative claim right. 

II. Fair Play, Fairness, and Consent 

Ronald Dworkin writes: 

there is no general moral principle that requires me to contribute to the cost of 
producing what benefits me: I may be selfish when I pass a street musician by 
without tossing him a bill, but I violate no obligation even if I have enjoyed his 
music—even if I have paused to hear more of it.55 
 

Dworkin is right about one thing.  A general principle requiring reciprocation in all cases like the one 

he describes would have absurd consequences.  Positive externalities of others’ actions are all around 

                                                 
54 Many objective list theorists will also hold that even objectively valuable goods are worth more or less to individual 
people depending on their particular projects.  This complication matters less in the case of objective goods that are 
essential to any good life.  Hedonism may be interpreted as a subjectivist view like desire-satisfaction theories, or as an 
objective list view with a short list.  For a useful survey of views about well-being, see Shelly Kagan, Normative Ethics 
(Boulder, Colo.: Westview Press, 1998), 29-41. 
55 Dworkin, Justice for Hedgehogs, 303. 



40 
 

us, yet we do nothing wrong by enjoying these free benefits of social life without contributing to 

their cost.56 

 Fortunately, denying the existence of such a principle does not interfere with the 

foundations of the principle of fair play.  Although some philosophers instead refer to it as the 

principle of fairness, fair play is a better term for the central moral concern captured by the 

principle.  The name has proved to be a source of confusion, as it suggests a more prominent role 

for considerations of distributive justice than the principle actually allows.  Fairness is a more general 

notion than is fair play.  At the most general level, fairness is a kind of impartiality between persons.  

Political philosophers have lately been most interested in fairness concerning the distribution of 

goods between persons.  Thus it is understandable that a “principle of fairness” would seem to 

many to amount to the idea that any imbalance in the distribution of benefits and burdens must be 

somehow corrected.57  While the distribution of benefits and burdens clearly plays a role in the 

principle of fair play, that role is far more limited than some have suggested. 

 To play fair with others is to treat oneself as equally subject to the same set of rules as them.  

Playing fair is, then, a more localized concern than fairness, as it occurs within the bounds of a 

cooperative scheme conducted according to rules.  Playing fair is not about the distribution of 

benefits and burdens between people in general, or even with respect to all their interactions.  Thus 

in a high school basketball game, the players may play fair even if one school is from an unfairly 

wealthy district and the other is from an unfairly poor district.  But while the background conditions 

                                                 
56 At worst, one might act viciously in failing to show gratitude in cases like that of the street musician.  See Christopher 
Heath Wellman, "Gratitude as a Virtue," Pacific Philosophical Quarterly 80, no. 3 (1999).  Another reason to be suspicious of 
the claim that one should generally reciprocate when one is benefited is that it may amount to double counting.  After 
all, most people manage to generate positive externalities of their own.  See David Schmidtz, Elements of Justice 
(Cambridge: Cambridge University Press, 2006), 90-92. 
57 David Lyons, for instance, characterizes it as an argument “for a just distribution.” Forms and Limits of Utilitarianism 
(Oxford: Clarendon Press, 1965), 165. 
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that are not governed by the rules of the game need not be fair, fair play is not possible if the rules 

of basketball are unfair.  An uncomfortable team bus is irrelevant for concerns of fair play, but a 

smaller rim for one of the teams is.  So playing fair does require a concern for distributive justice 

with respect to the benefits and burdens of the cooperative scheme, but the scope of the concern is 

no wider than that. 

 If the imperative to play fair does not arise out of a concern for distributive justice, then we 

need some other way of understanding the basis of the principle.  I think that we can best 

understand the principle of fair play by comparing it to the principle of consent, and asking what 

work is done by each part of the principles.  It should be unsurprising that they are similarly 

structured, as both are transactional principles: they explain the allocation of rights between persons 

by appeal to facts about some interaction between them.  John Simmons classifies duties arising 

from consent as “obligations of commitment”—i.e. “obligations deliberately undertaken”—and 

those generated by the principle of fair play as “obligations of reciprocation”—i.e. ones “generated 

by the receipt or acceptance of benefits.”58  As I understand them, duties of fair play fit under the 

first heading as well as they do the second. 

 Obligations are incurred through consent by the giving of a sign of one’s will to agree to a 

set of specific terms, according to which rights are then allocated to the parties in the agreement.59  

The two main functions to notice here are specification and commitment.  The terms, or contract, 

does the work of specifying the rights to be conferred to the parties.  And the parties are committed 

to those terms by the expression of their will.  That expression may, of course, be express or tacit, 

                                                 
58 Also, note that Simmons uses obligation and duty to refer to slightly different phenomena.  I am using the terms 
interchangeably.  Moral Principles and Political Obligations, 11-16. 
59 Cf. Ibid., 77. 
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explicit or implicit.  What matters is that it is a reliable signal of the intention of the consenting 

party. 

 We can locate the same functions in parts of the principle of fair play.  The work of 

specifying the terms of the relationship is done by the rules of the cooperative scheme from which 

one accepts benefits.  Since rules can take the same forms as can the provisions of a contract 

specifying the rights of parties, fair play can generate the same allocation of rights as any contract.  

As we have already seen, acceptance of the scheme’s benefits is the commitment mechanism of fair 

play.  And again, though acceptance may be read into persons’ behavior (e.g. going out of one’s way 

to get benefits), there need not be any reliable social signal of acceptance as there must be a reliable 

sign of consent. 

 These are the most important structural similarities, but there is more to the comparison 

between fair play and consent.  Each principle offers various kinds of protection against people 

becoming committed to bad arrangements.  Consent is only valid when the parties are sufficiently 

informed about what they are agreeing to, and fair play requires propagation of the rules to which 

those who accept benefits must submit.  Consent to unconscionable contracts is said by most 

consent theorists to be nonbinding.  The analogue for fair play is that one cannot be required to 

submit to an unfair set of rules. 

 But what about unjust rules?  Simmons worries that Rawls’s stipulation that a cooperative 

scheme must be just in order to generate fair play obligations is unmotivated. 

The intuitive force of the principle of fair play seems to be preserved even for 
criminal conspiracies, for example.  The special rights and obligations which arise 
under the principle are thought to do so because of the special relationships which 
exist between the cooperating participants; a fair share of the burdens is thought to 
be owed by a benefiting participant simply because others have sacrificed to allow 
him to benefit within a cooperative scheme.  No reference is made here to the 
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morally acceptable status of the scheme.  Simple intuitions about fair play, then, do 
not seem to provide a reason for disqualifying unjust cooperative schemes.60 
 

I quote this passage at length because it is interesting to reread it while imagining that Simmons is 

criticizing consent rather than fair play.  (One of the most fruitful results of comparing consent and 

fair play is that one can see how absurd many criticisms look when we subject consent to the same 

full court press to which fair play is regularly treated.)  After all, nothing about the idea of making an 

agreement with another person suggests that the agreement must concern morally acceptable 

actions.  Suppose the hitman that Jones hires refuses to carry out his part of the contract after being 

paid.  Jones may complain to or about the hitman, or appeal to his sense of professional honor, but 

few moral philosophers would agree that Jones has any moral complaint despite having obtained the 

hitman’s consent to the deal.  The deal confers no moral rights to either party, as its terms do not 

have the sanction of morality.  Jones can have no claim right that the hitman murder the target, 

because the hitman can have no liberty right (protected or bare) to do so. 

 All of the same restrictions apply to possibility of the rules of a cooperative scheme being 

transformed into moral requirements by the principle of fair play.  If I benefit from the rule-based 

heist that I pull off with my partners, they have no moral basis for complaint on fair play grounds if 

I make off with their share of the loot.  They may complain that we were all in it together, just as 

Jones may complain that he and the hitman had a deal, but since neither arrangement was morally 

acceptable, neither could yield valid obligations.61 

What we have in the principle of fair play, then, is the idea that one can bind oneself to a set 

of rules by accepting the benefits that are attached to them as a matter of fairness.  I will stop short 

                                                 
60 Justification and Legitimacy, 7. 
61 One could, of course, insist that both arrangements yield valid obligations—perhaps weak pro tanto ones—but either 
way, consent and fair play are in the same boat. 
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of claiming that the principle of fair play is a variant of consent, but the two principles are clearly 

related.  They address similar moral concerns through slightly different means, as is fitting for the 

different contexts in which they apply.  And they work against similar background moral constraints 

about the creation and allocation of rights.  As I consider common objections to the principle of fair 

play, I will revisit these similarities. 

III. Collapse Objections 

Critics of the principle of fair play have also pointed to similarities between it and other moral 

principles.  In fact, some argue that the similarities are so striking because so-called duties of fair play 

actually arise from the application of those other principles alone, and not some separate principle of 

fair play.  Some claim that circumstances leading to duties of fair play are morally indistinguishable 

from those leading to duties of gratitude.  Others argue that the principle of fair play is not just 

similar to consent in structure, but that it collapses into consent. 

 Let us first consider the charge that fair play is indistinguishable from gratitude.  Daniel 

McDermott offers two main reasons to doubt that fair play covers a distinct area of morality.  First, 

McDermott argues that the fact that goods come from a cooperative scheme, rather than an 

individual, is not morally significant.  McDermott considers a popular example, first given by 

Simmons, of a well dug and maintained by a cooperative scheme.  A group decides at a community 

meeting to dig a well, and a number of them pledge to do their part in supporting the project.  

According to McDermott and Simmons, the principle of fair play holds that if a person takes water 

from the well, but did not join at the meeting or bear any of the costs of supporting the project, she 

has incurred a fair play obligation to submit to the costs.62  But, McDermott adds, suppose that it 

                                                 
62 Simmons, Justification and Legitimacy, 16-17. 
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were not a cooperative scheme that dug and maintained the well, but a single private owner.  Then it 

still seems that anyone who takes from the well owes the owner some compensation.  But it cannot 

be for reasons of fair play, since there is no cooperative scheme to which one might owe 

submission.  There are, however, broader considerations of gratitude that are present in both the 

individual owner and cooperative scheme variants of the case, and these seem to explain the duty to 

reciprocate (or compensate).  So fair play does not cover an area of morality separate from that 

already covered by gratitude.63 

 McDermott is right that the relevant moral phenomenon does not change between the two 

variants of the well case.  But that poses no problem for the principle of fair play, because there can 

be no duties of fair play in Simmons’s original case, either.  Taking water from the well in the 

conditions Simmons describes is not free-riding, but theft.  It cannot be free-riding, because there 

are no rules in place providing that the benefits are open to new members who submit to some set 

of rules.64  The thief owes compensation for violating the scheme or individual owner’s property 

rights, but she does not owe anything as a matter of fair play, for she had no means of joining the 

game.  On the other hand, if there were rules providing for the required submission of those who 

accept benefits in both variants of the case, then anyone who took water from the well would owe 

fair play obligations, regardless of how many people were already supporting the provision of 

benefits. 

 McDermott’s second (and related) objection is that receiving benefits from a cooperative 

scheme seems no different from receiving a gift.  Gifts carry with them no duty of reciprocity to the 

                                                 
63 McDermott, "Fair-Play Obligations," 220-22. 
64 Simmons writes elsewhere: “Frankly, I can see no good reason to insist that the enterprise be governed by rules.  
Mightn’t an enterprise be of the right sort which, say, assigned burdens fairly but not in accord with any preestablished 
rules?  Cannot doing one’s part be obligatory under considerations of fair play even if ‘one’s part’ is not specified by the 
rules?” Justification and Legitimacy, 4.  The problem that arises from McDermott’s objection if the rules condition is 
jettisoned is, perhaps, the good reason for which Simmons was looking. 



46 
 

giver.  Otherwise they would be an imposition rather than a gift.  It would certainly be in keeping 

with the idea of friendship to make a proportionate gesture in return, but the gift giver has no right 

to such a return.  So, McDermott concludes, it seems ad hoc to hold that benefits from a 

cooperative scheme are any different. 

The rules condition again allows for a ready response to this objection.  The difference 

between the gift context and contexts in which fair play obligations are generated is in the rules in 

play.  The practice of giving and receiving gifts is not governed by rules of reciprocity that could be 

transformed into moral duties by fair play.  So there is a morally relevant difference between this 

case and fair play cases: one concerns the morality of rule-following, and the other does not.  It 

could be objected that there are indeed rules surrounding the practice of giving and receiving gifts.  

But if this is so, then it seems obvious that the rules are very different than those in cooperative 

schemes that require repayment of a debt.  If critics want to maintain that gifts are actually 

impositions if receipt of one requires repayment, then they cannot sensibly hold that there is a rule 

requiring repayment.  And if there is no rule requiring repayment for gifts, then fair play theorists 

avoid the implication that there is a duty of repayment for receiving a gift.  So much, then, for the 

inseparability of fair play and gratitude. 

Jiafeng Zhu has argued recently that examples commonly thought of as paradigmatic cases in 

which fair play obligations are generated are actually better understood as examples of consent.65  (In 

                                                 
65 Calvin Normore argues that the principle of fair play is itself actually a variant of consent.  But Normore has in mind 
Peter Abelard’s conception of consent, according to which “someone who was ready to perform an act in given 
circumstances, but for whom the circumstances never arose had consented to the act in the same sense as, and was 
morally on all fours with, someone for whom the circumstances did arise and who then performed it.”  Consent for 
Abelard (and Normore) is thus “an inward readiness to act should the circumstances arise.”  "Consent and the Principle 
of Fairness," in Essays on Politics, Philosophy, & Economics: Integration & Common Research Projects, ed. Christi Favor, Gerald F. 
Gaus, and Julian Lamont (Stanford: Stanford University Press, 2010).  This rich and interesting view is, then, quite 
different from what most consent theorists think of as consent.  I do not think it makes for an attractive version of fair 
play, however, as it has the result that free-riders who would never willingly pay for a good that they both accepted and 
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fact, Zhu’s view is that fair play never obligates anyone specifically to submit to the rules of a 

cooperative scheme, but I will consider that objection in the next section.)  Consider again the 

public transit free-rider case discussed at the outset.  Zhu concedes that there is a duty to pay the 

fare in cases like this, but he denies that fair play is the best explanation of that duty. 

His alternative explanation is that the riders tacitly consent to pay the fare by—as the case 

specifies—riding without paying.  Zhu writes that just as one tacitly consents to pay for a meal in a 

restaurant by ordering, the free-rider tacitly consents to pay the transit fare by boarding.66    If there 

were a ticket seller blocking entrance to the vehicle, riders would expressly consent by paying; under 

the open system, riders tacitly consent to pay by boarding the vehicle.  Zhu writes that using the 

open system instead of a ticket seller “does not change the nature of the public transport scheme; it 

only makes the system more open, and changes the way people pay their fares.”67  Thus, Zhu 

concludes, the best explanation of the case is that the free-rider violates a tacit agreement by failing 

to pay. 

Zhu’s explanation is implausible.  One offers tacit consent by remaining silent or inactive in 

cases where doing so is a sign in the given context that one consents.68  For the behavior of the 

passenger in the public transport case to qualify as tacit consent, there would have to be a 

convention according to which it is a reliable social signal that one consents to pay (and follow any 

other relevant rules) by walking past the ticket purchasing station and boarding a vehicle without 

paying.  But, of course, there could be no more reliable sign that one does not consent to pay.  If the 

                                                                                                                                                             
regard as worth the cost have not consented, and so have not committed to follow the rules and do no wrong in free-
riding. 
66 Jiafeng Zhu, "Fairness, Political Obligation, and the Justificatory Gap," Journal of Moral Philosophy  (forthcoming): 10-13. 
67 Ibid., 12. 
68 For this reason, contra Zhu’s claim, ordering in a restaurant is an example of express consent, not tacit consent.  For a 
helpful discussion of the conditions for tacit consent, see Simmons, Moral Principles and Political Obligations, 80-83. 
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passenger tacitly consents, one wonders what a person would need to do to avoid signaling 

consent.69 

The principle of fair play, on the other hand, explains cases like this easily.  The free-rider 

accepts the benefits of the public transit system without submitting to the rule that he must pay the 

fare.  He becomes a member of the cooperative scheme of riders by accepting the benefits.  Yet he 

refuses to submit to the rules of the scheme, and so claims a greater liberty for himself than that 

enjoyed by the other members.  Submitting to the rules by paying to ride is the only way he can play 

fair with his fellow passengers.  Unless he pays, he violates a duty of fair play owed to them.  It 

seems, then, that Zhu has mistaken what Simmons calls a “consent-implying act” with a genuine 

sign of consent, for boarding without paying does not signal that the free-rider intends to consent.70 

There are, of course, cases in which one does conventionally signal consent by accepting 

benefits.  In these cases, consent is a fine explanation of the duties that arise.71  But the existence of 

such cases is of no help to Zhu, for two reasons.  First, acceptance is not always a sign of consent, 

and when it is not there are still sometimes clear duties to follow the rules.  For Zhu to avoid this 

problem, he would have to show that acceptance always signifies consent in the relevant cases, or 

that there are some other grounds for the duty in these cases besides fair play.  But the public 

                                                 
69 If signs of consent were this easy to come by, one would think that the problem of political obligation could be 
disposed of rather quickly. 
70 One of Simmons’s examples of a consent-implying act is apropos: “An act may be such that it binds the actor morally 
to the same performance to which he would be bound if he had in fact consented.  I may do something which is not 
itself an act of consent, but which nonetheless binds me as if I had consented”.  Simmons, Moral Principles and Political 
Obligations, 89. 
71 The serving conventions at some restaurants are one example, as Zhu points out.  "Fairness, Political Obligation, and 
the Justificatory Gap," 11. 
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transport case is one clear example in which acceptance is not a sign of consent, benefits are 

accepted, and fair play is a strong candidate explanation for the relevant duty.72 

Second, even if consent can explain our intuition that a person is under a duty in some case, 

that duty could have multiple grounds.  One could be bound to fulfill the duty both because one 

agreed to do so, and as a matter of fair play.73  To see how this is possible, take a case involving 

another kind of special duty.  Suppose that my mother is sick.  I have an associative duty to her to 

provide for her care.  But suppose further that I once promised my father that I would take care of 

my mother should the need arise.  There is no good reason of simplicity to declare one of these 

grounds invalid.  In fact, in this case the multiple grounds illuminate the fact that I owe the relevant 

action to different people for different reasons.  The same could be true of some private variant of 

the public transit case.  I may offer my consent to follow the rules of the bus (pay my fare, no eating 

or smoking, etc.) to the bus company and also owe the same thing to my fellow passengers as a 

matter of fair play. 

Fair play sometimes offers a better explanation than does consent for a duty to follow the 

rules.  The public transit case is a representative example.  Thus, the theoretical utility of fair play 

cannot be so easily replaced.  And even if it could, fair play might still be an additional grounds for a 

particular duty to follow the rules. 

                                                 
72 Zhu could insist that I have misunderstood the conventions of the open system in the public transit case, but again, 
that would not help him.  For even if he has in mind a strange scenario in which skirting payment is a sign of consent to 
pay, there are obviously cases in which acceptance of benefits and signaling consent come apart.  Suppose, for example, 
that Jones free-rides in a differently configured public transit system by hopping the turnstiles.  In that case he accepts 
the benefits of the system while offering an unambiguous signal that he does not consent to pay. 
73 One might even owe the same thing to different parties without conflict, and for precisely the same kind of moral 
reason.  Suppose that Babe Ruth received not just one telegram asking him to hit a home run during the World Series 
for a sick child, but a dozen such telegrams.  He could respond to signal his consent to every telegram, owe the home 
run to each child, and fulfill his duty by hitting one—assuming that no child greedily requested a home run for him- or 
herself alone. 
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IV. Why Follow the Rules? 

Playing fair with others requires doing one’s part to fairly distribute the benefits and burdens related 

to cooperation within a joint enterprise.  But as some have pointed out, one might bear a fair share 

of burdens in any number of ways.74  One critic even suggests that one is not free-riding if one is 

taking a severe enough risk of being caught and subjected to punishment.75 

Most recently, Zhu argues that fair play theorists have moved too quickly from a 

commitment to play fair to a requirement of submission to the rules, and so leave a “justificatory 

gap.”76  Though he admits that the principle of fair play may generate a duty for beneficiaries of a 

cooperative scheme to reciprocate to its participants in some way, he claims that it cannot bind 

beneficiaries to repay specifically by cooperating—i.e. following the scheme’s rules.  As Zhu points 

out, fair play theorists need some way of justifying the claim that beneficiaries do not retain a liberty 

right to choose how they repay their debt of fairness. 

 The standard argument from fair play theorists is that giving up the liberty right to repay as 

one chooses is part of the cost paid by the scheme’s other participants, and so those with 

outstanding debts of fairness must take on that cost, too.  This alone cannot settle the issue, of 

course, because Zhu could simply reply that an alternative fair repayment would take into account—

and provide compensation for—the extra benefit of choosing the form of repayment.  So there will 

have to be some further reason to cooperate rather than reciprocate freely if the justificatory gap is 

to be avoided. 

 Zhu considers one possible reply on behalf of requiring cooperation: if everyone were free 

to choose the form of their reciprocation, then any cooperative scheme would inevitably collapse.  

                                                 
74 Chaim Gans, Philosophical Anarchism and Political Disobedience (New York: Cambridge University Press, 1992), 58n; 
Greenawalt, Conflicts of Law and Morality, 140. 
75 Philip Soper, The Ethics of Deference: Learning from Law's Morals (Cambridge: Cambridge University Press, 2002), 160. 
76 "Fairness, Political Obligation, and the Justificatory Gap." 
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Freely chosen reciprocation would, then, fail to restore the just distribution of benefits and burdens.  

Thus, fair play requires cooperation, rather than freely chosen reciprocation.77  Call this the actual 

consequences argument.  Zhu’s reply is to charge the actual consequences argument with begging 

the question.  The consequences of freely reciprocating rather than cooperating are no fault of those 

bound by the principle of fair play unless fair play requires cooperation.  But that is precisely what 

this argument is supposed to show.78   

 Fortunately, there is a better alternative in the neighborhood of the actual consequences 

argument.  Free-riding is morally problematic not because of the actual costs it might impose on 

cooperators, but because it is disrespectful.  So call this the argument from disrespect.  Beneficiaries 

of rule-based cooperative schemes enjoy the same benefits as cooperators.  Those who free-ride on 

such schemes treat cooperators disrespectfully, as they enjoy the benefits of some people following 

the rules while refusing to submit to those rules themselves.  Free-riders thus claim for themselves a 

status that is greater than equal to cooperators.  Put in Kantian terms, the maxim of a free-rider is to 

enjoy benefits without following the rules that make possible the provision of those benefits.79  That, 

of course, is a contradiction in conception, as universalizing the maxim makes it a non-viable means 

to the end of enjoying the scheme’s benefits.  The same is true of the maxim of free reciprocators.  

If everyone reciprocated as it pleased them rather than submitting to the rules, the scheme would 

collapse.  This seems to me a much stronger argument for the conclusion that non-cooperators 

wrongfully claim for themselves an extra liberty right.80 

                                                 
77 Ibid., 17-20. 
78 Ibid., 20. 
79 The point is clearest when free-riders go out of their way to accept benefits, but I think the point holds even for non-
voluntarist versions of fair play.  Unfortunately, going into the details here would take us too far afield for too long.  
80 Incidentally, although Zhu attributes the actual consequences argument to George Klosko, I think Klosko has 
something more like my argument in mind.  See The Principle of Fairness and Political Obligation, 42.  Hart also clearly rejects 
the appeal to actual consequences as the basis of a duty to play fair: “In social situations of this sort (of which political 
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 The argument from disrespect is importantly different from the argument from actual 

consequences, as it holds that people must cooperate out of considerations of fair play whether the 

scheme actually depends on fair play cooperators or not.  And the argument is not question-begging, 

as it represents the fundamental moral concern underlying the principle of fair play just as much as it 

does an explanation of the wrongness of claiming a liberty right to reciprocate freely.  Thus, one 

cannot grant that fair play requires some form of reciprocity—as Zhu does—without also admitting 

that the form of that reciprocity must be submission to the rules. 

V. Fair Play and Causal Contribution to Benefits 

The argument from disrespect, if successful, shows that free-riding need not actually affect the 

functioning of the cooperative scheme in order to be wrong.  Michael Huemer presents a related 

challenge that seems to put the argument from disrespect in a difficult position.  For since it holds 

that failure to follow a rule of a cooperative scheme from which one accepts benefits is wrong 

regardless of the consequences, we might wonder whether it also requires submission to rules that 

make no causal contribution to the provision of benefits at all. 

 Huemer argues that it could not be unfair to refuse to follow rules that turn out to be either 

ineffective or counterproductive to the ends of the cooperative scheme.  He proposes the following 

revised conditions for the principle of fair play: 

i) The scheme is producing a significant good. 

                                                                                                                                                             
society is the most complex example) the obligation to obey the rules is something distinct from whatever other moral 
reasons there may be for obedience in terms of good consequences (e.g., the prevention of suffering); the obligation is 
due to the cooperating members of the society as such and not because they are human beings on whom it would be 
wrong to inflict suffering.”  "Are There Any Natural Rights?," 185.  Other common-sense defenses of fairness explicitly 
reject the need for additional bad consequences to render unfair rule-breaking morally problematic.  See Gerald F. Gaus, 
Social Philosophy (London: M. E. Sharpe, 1999), 184-85. 
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ii) The other participants are bearing a cost that is “causally necessary” to the 
production of that good.81 

iii) You receive a fair share of the good being produced. 
iv) Your contribution would causally contribute to the production of the good. 
v) The costs you bear in participating would be reasonable and not significantly 

greater than those borne by others. 
vi) Your participation in the scheme would not interfere with your doing 

something more important.82 

 
These conditions allow Huemer to give what he takes to be the intuitively correct assessment about 

whether it is unfair to disobey causally ineffective rules.  His answer, as these conditions clearly 

suggest, is ‘no.’  Huemer describes a lifeboat case to illustrate his thinking, and to provide a not-so-

subtle allegory for contemporary democratic politics: 

The lifeboat is taking on water.  The passengers gather and discuss what to do about 
the problem.  A majority (not including you) want Bob to devise a solution. Bob 
thinks for a minute, then announces the following plan: 

 
i) All passengers shall start bailing water out of the boat; 
ii) They shall pray to Poseidon to ask for his mercy; 
iii) They shall flagellate themselves with belts to prove their seriousness; 

and 
iv) They shall each pay $50 to Sally, who helped Bob get elected. 
 
You know that item (i) is useful, item (ii) useless, and items (iii) and (iv) harmful to 
most passengers.  Nonetheless, most other passengers participate in all four parts of 
Bob’s plan.  If you refuse to pray, self-flagellate, or pay Sally, do you thereby act 
wrongly?  Do you treat the other passengers unfairly?83 

 

                                                 
81 Surely Huemer must mean causally effective, rather than causally necessary.  Otherwise there could be no obligation to 
support the provision of some goods, no matter how valuable they are, as there are sometimes no necessary costs—i.e. 
ones that could not be replaced were some other method chosen to produce the good. 
82 Michael Huemer, The Problem of Political Authority: An Examination of the Right to Coerce and the Duty to Obey (New York: 
Palgrave Macmillan, 2013), 84.  Notice that Huemer’s conditions are non-voluntarist.  He claims that the lifeboat case 
(discussed below) suggests that acceptance is unnecessary.  But the case shows no such thing.  The case seems to rely on 
the intuition that it is wrong not to bail, perhaps to save oneself or others, or to best promote the good.  It may even 
show that it is a wrong against your shipmates not to bail, depending on how one understands the duty to rescue.  But it 
does not show that it is wrong not to bail because neglecting to do so is free-riding, or a violation of any other special 
obligation.  Some further argument is needed to show that. 
83 Ibid., 87. (emphasis in original) 
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Again, on Huemer’s view, fair play requires only that one follow the first rule.  The view is attractive 

for obvious reasons.  It seems pointless to obey ineffective laws.  Requiring obedience from those 

who can see that following a rule will be wasteful is insulting and frustrating.  And of course, one 

could easily imagine even more ridiculous rules than those Huemer lists. 

 But although Huemer’s statement of fair play is within the family of possible fair play views, 

I think it is best thought of as the red-headed stepchild.  To see why, consider a similarly constrained 

version of the principle of consent.  Suppose we held that consent to a rule is invalid when the rule 

is causally ineffective in promoting its end.  As with Huemer’s version of fair play, this is a possible 

view, and from a certain ideal standpoint both views make perfect sense.  But that ideal standpoint is 

not one that is useful for solving problems that require cooperation between non-ideally situated 

persons. 

Here is Huemer’s advice about disobeying unjust laws: 

If a law is unjust, one may break it.  But it is not the case that if one merely believes a 
law to be unjust, one may break it; it depends upon whether one’s belief is correct. 
 
There are many cases in which we cannot tell whether a law is just or unjust; justice 
is a difficult subject.  What ought we to do then?  In cases where we do not know 
whether the law is just, we will simply not know whether it is permissible to break 
that law. I can say nothing here that will cause readers to be able to know in all cases 
what is just, or what they ought to do.  My only advice for such situations is that one 
do further research on the topic (perhaps in the ethical and political philosophy 
literature), and then exercise one’s best judgment.84 

 
The same advice is straightforwardly implied by the causal effectiveness condition.  There is no duty 

to follow the rule if it does not causally promote its stated goal.  But here is the trouble.  Sometimes, 

in order to secure the cooperation of others in important joint enterprises, we have to agree to do 

things that we may think are pointless wastes of time and resources.  But merely being able to utter 

                                                 
84 Ibid., 164. (emphasis in original) 



55 
 

words of agreement is not enough.  That is because if, in uttering those words, we do not actually 

form what we regard as valid moral commitments to follow rules that we think are ineffective, then 

neither do the persons with whom we must compromise in order to solve problems. 

Return again to the lifeboat case.  Suppose that no one will comply with anyone else’s 

favored rule unless they have a moral assurance that others will comply with their own favored rule, 

and that the boat will sink without multiple people bailing water out.  (Stipulate, if you like, that non-

compliance with any rule will not be detected—until, I suppose, the lifeboat sinks.)  Here both the 

constrained principle of consent and Huemer’s version of fair play will be disastrous.  As the ship 

sinks, the passengers will all wish that they could have committed themselves to follow the rules that 

they thought were ineffective.  Of course, Huemer might reply, they could just as easily wish that 

they had been stuck on a lifeboat with people who all knew how to keep the thing from sinking.  

But then again, we might all wish the same thing about everyone in the world we with whom we 

have to cooperate in order to solve problems.  Whatever else is true of morality, it is not a suicide 

pact.  It does not leave us helpless in the face of threats that could have been easily avoided with 

something as simple as the ability to commit ourselves to non-ideal agreements or sets of rules.85  So 

while Huemer’s view of the limits of fair play is a conceptual possibility, I think it is best thought of 

as no more than that.  We can be required to follow the ineffective rules of a functioning 

cooperative scheme as a matter of fair play.  Such requirements may seem pointless at first glance, 

but they are not. 

                                                 
85 Notice that this argument does not make avoiding actual bad consequences the basis of fair play.   This is an argument 
about what one can commit oneself to do, regardless of the transactional principle employed in forming the 
commitment. 
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VI. Conclusion 

Despite being defended by two of the most important philosophers of the twentieth century, the 

principle of fair play has fewer adherents today than one would expect.  I have considered some of 

the most popular and serious objections to the principle here, and shown that none are as damaging 

as critics seem to think. 
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The Possibility of a Fair Play Account of Legitimacy86 

 
 
State legitimacy has traditionally been thought of as a claim right to be obeyed.  But the literature on 

legitimacy has recently seen a significant conceptual revision.  Several philosophers have argued that 

the state’s right to rule—the core element of state legitimacy—is better characterized not as a claim 

right to obedience, but as a power right.87  Surprisingly, there have been few attempts to show that 

traditional justifications for the claim right might also be used to justify a power right.  And, even 

more surprisingly, there have been no such attempts involving the principle of fair play, which is 

widely regarded as the most promising basis for a claim right to obedience.88  In this paper, I address 

that oversight by explaining how the principle of fair play could generate a power right if its 

conditions are met.  Doing so will involve responding to a recent argument from William 

Edmundson that purports to show that the principle is incapable of meeting this task.89  I show that 

the principle of fair play has untapped resources, apparently unnoticed by Edmundson and others, 

that allow it to generate a power right.  Thus it offers one possible way of justifying the state, even as 

our understanding of what that task involves is changing. 

 The first section presents a brief overview of attempts to justify the claim right to obedience 

using the principle of fair play.  I explain how justifying a power right is different and show how the 

                                                 
86 A revised version of this essay is published elsewhere: Justin Tosi, "The Possibility of a Fair Play Account of 
Legitimacy," Ratio  (forthcoming). 
87 Applbaum, "Legitimacy without the Duty to Obey."; David Copp, "The Idea of a Legitimate State," ibid.28, no. 1 
(1999); Edmundson, Three Anarchical Fallacies; Gaus, The Order of Public Reason; Greenawalt, Conflicts of Law and Morality; 
Stephen Perry, "Political Authority and Political Obligation," in Oxford Studies in Philosophy of Law: Volume 2, ed. Leslie 
Green and Brian Leiter (Oxford: Oxford University Press, 2013). 
88 On the popularity of fair play accounts of political obligation, see, e.g., Richard Dagger, "Philosophical Anarchism and 
Its Fallacies: A Review Essay," Law and Philosophy 19, no. 3 (2000); Dworkin, Law's Empire, 193; George Klosko, Political 
Obligations (Oxford: Oxford University Press, 2005). 
89 William A. Edmundson, "Political Authority, Moral Powers, and the Intrinsic Value of Obedience," Oxford Journal of 
Legal Studies 30, no. 1 (2010). 
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principle can be adapted to this end in the second section.  I consider two objections to the fair play 

account of the state’s power right in the third section. 

I. Fair Play and the Claim Right to Obedience 

H. L. A. Hart provides the canonical formulation of the principle of fair play: “when a number of 

persons conduct any joint enterprise according to rules and thus restrict their liberty, those who have 

submitted to these restrictions when required have a right to a similar submission from those who 

have benefited by their submission.”90  The intuitive idea at the heart of the principle is that we 

should do our fair share in supporting enterprises from which we benefit.  Some political 

philosophers have argued that the state is such an enterprise, and that, accordingly, to receive its 

benefits is to incur obligations.  Among these obligations, they argue, is a duty to obey the law, the 

correlative of which is a claim right to obedience. 

Recent fair play theorists may be helpfully distinguished by how they respond to Robert 

Nozick’s famous objections to the principle.  Nozick presents compelling examples of benefits 

being foisted upon people, and objects that the mere provision of these benefits is not sufficient to 

generate obligations.91  Some have responded by arguing that mere receipt of benefits is not enough: 

people must accept the benefits willingly and knowingly, or see themselves as participants in the 

cooperative scheme that provides the benefits.  Call theorists who respond this way voluntarists.92  

Other theorists have argued that the mere provision of benefits is sufficient to generate obligations, 

                                                 
90 Hart, "Are There Any Natural Rights?," 185. 
91 Nozick, Anarchy, State, and Utopia, 90-95. 
92 They include Dagger, Civic Virtues, 69-70; Rawls, "Legal Obligation and the Duty of Fair Play," 122; Simmons, Moral 
Principles and Political Obligations, 107-08; Song, "Acceptance, Fairness, and Political Obligation." 
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but only for a certain class of important goods (e.g. the rule of law, national defense, a livable 

environment).  Call these theorists non-voluntarists.93  

Theorists of each type claim that, once their various conditions are met, the state holds a 

claim right obedience on the part of subjects who have benefited, and those subjects have a 

correlative duty to obey.  This is the current state of the literature on state legitimacy and fair play.  

But as I noted in the introduction, the criteria for success in a justification of the state have changed.  

If the principle of fair play is to remain relevant to this debate, it will have to be brought to bear on a 

different question.  Both voluntarists and non-voluntarists can accept my extension of fair play to 

the justification of power rights. 

II. Fair Play and the Power Right to Rule 

As I noted at the start, political philosophers have recently expressed skepticism about the 

importance of a claim right to obedience for state legitimacy.  David Copp, who has provided the 

clearest statement of the power right view of legitimacy, writes that “a legitimate state would have 

a…Hohfeldian power to put its citizens under a duty to do something.”94  The state’s right to rule is 

unlike a claim right, according to Copp, in that it consists largely of the ability to alter the rights and 

duties of its citizens.  Legitimate states can “change the moral status of actions”95—by, for instance, 

rendering permissible actions impermissible, and vice versa.  The right to rule is, therefore, better 

                                                 
93 They include Arneson, "The Principle of Fairness and Free-Rider Problems."; Hart, "Are There Any Natural Rights?," 
185; Klosko, Political Obligations.  Though note that Simmons argues that Hart might be a voluntarist.  See Moral Principles 
and Political Obligations, 108.  Edmundson himself has also expressed some sympathy for non-voluntarist fair play 
obligations.  See his "Locke and Load: A Review of A. John Simmons, Justification and Legitimacy: Essays on Rights 
and Obligations," Law and Philosophy 22, no. 2 (2003): 201-09. 
94 Copp, "The Idea of a Legitimate State," 19.  Emphasis in original. 
95 Ibid., 20. 
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characterized as a power right: “an ability to cause, by an act of one’s own, an alteration in a person’s 

rights.”96 

A claim right to obedience would explain why subjects owe obedience to the state.  A power 

right, on the other hand, explains the state’s ability to put subjects under a duty, the performance of 

which is not necessarily owed to the state.  These duties exist because of the state’s exercise of its 

power right, but Copp and others argue that the latter is indispensable to an account of state 

legitimacy, and the general claim right to obedience is not. 

 Our question, then, is whether the principle of fair play can explain how a state could have 

this power right.  William Edmundson argues that it cannot.  Agents with power rights create what 

he terms intrinsic reasons for action—reasons that reflect “the action’s inherent value.”97  And at 

least part of the inherent value these actions have stems from their being part of a directive from an 

agent with a moral power.  So if a state has a power right to rule its subjects, those subjects have 

intrinsic reason to comply with its directives.98 

But Edmundson thinks that the participants of fair play schemes do not have intrinsic 

reason to comply with the directives of officials of their scheme.  He introduces the following speed 

limit example to show that such directives generate mere coordination reasons—“reasons intended 

to make salient a certain solution to a collective action problem.”99  He writes: 

If the state decrees ‘Drive 55!’ and the practised solution is 65 mph, then the fair-play 
duty is to drive 65 not 55 mph. This would be so even if there would have been no 
drive-65 convention had the state not decreed a lower, 55-mph limit. Now suppose 
that the practised solution is indeed 55 mph, which matches the content of the 
state’s directive. The directive is still at best a provisional reason to drive 55 mph; 
and any duty to comply stands free of the state’s directive, in the sense that there is 

                                                 
96 Thomson, The Realm of Rights, 57. 
97 Edmundson, "Political Authority, Moral Powers, and the Intrinsic Value of Obedience," 184. 
98 Edmundson has developed his view further in "Because I Said So," Problema: Anuario de Filosofía y Teoría Del Derecho 7 
(2013). 
99 "Political Authority, Moral Powers, and the Intrinsic Value of Obedience," 189. 
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no intrinsic reason to drive 55, with or without an authoritative directive to do so.  
Given general compliance, there may indeed be a fair-play duty now, which does 
involve an intrinsic reason of some description. But the relevant description will not 
make essential reference to the state or its directives as the causal seed of the norm 
of conformity.100 

In other words, the duty to obey fair play officials’ directives is conditional on their directive actually 

being adopted as a coordination point that solves a practical problem.  But even if the directive is 

adopted by the scheme, it is the effectiveness of the norm, and not the announcement of the 

directive, that creates the duty.  This suggests that the officials, in making their directive, are not 

exercising a moral power, but rather a “side effect” power.101 

The difference between side effect powers and moral powers is best explained by 

distinguishing two ways in which an act alters a normative situation.  Side effect powers alter the 

normative situation causally.  Rickey exercises a side effect power when he destroys Kirby’s 

property, as Kirby now has a claim right to restitution from Rickey.  But if Kirby transfers his 

property to Rickey, thus giving Rickey a claim right to it, Kirby has normatively altered the 

normative situation.  He has exercised a moral power.  In Edmundson’s view, fair play directives 

change the world by causally altering peoples’ behavior, and in doing so change peoples’ duties.  If 

they were authoritative directives—i.e. exercises of a moral power—then they would change 

peoples’ duties without needing to change the world first.  So officials in fair play schemes do not 

have power rights. 

 I think that there are two historically neglected elements of the principle of fair play that 

allow for a compelling defense of the fair play justification against Edmundson’s argument.  First, 

there is Hart’s stipulation in the formulation quoted above that cooperative schemes justified by the 

                                                 
100 Ibid. 
101 The term originates in David M. Estlund, Democratic Authority: A Philosophical Framework (Princeton, N.J.: Princeton 
University Press, 2008), 143. 
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principle of fair play be conducted “according to rules.”  And second, there is the fact that it admits 

of a subtle but important distinction between the grounds of authority, and the grounds of the 

authoritative force of a particular directive. 

Rules are of critical importance to the idea of fair play.  For one thing, they are what separate 

fair play obligations from other, more open-ended reciprocity obligations—like obligations of 

gratitude.  So the existence of rules is necessary for the principle of fair play to be applicable.  But 

more fundamentally, the rules of a cooperative scheme specify what it means to play fair.  There are, 

of course, limits to what the rules can be for a scheme to qualify as fair, but the specific content of 

fair play depends on the rules of the scheme.102  It is not up to the judgment of individual 

participants to determine what being fair to other participants might involve.  What participants in a 

cooperative scheme owe to one another is submission to the rules.  The currency with which one 

must repay one’s debt of fairness is specified by the rules of the scheme. 

For present purposes, it is enough to say that a cooperative scheme exists if and only if there 

are rules regulating the distribution of the scheme’s benefits and burdens.  The more pressing issue 

is that of what it means for these rules to exist.  One requirement for the existence of a rule is the 

recognition of its existence.  Hart famously argued that this recognition can come in either of two 

forms: in the rule being practiced (as in systems of primary rules), or in its validity according to the 

scheme’s rule of recognition (as in legal systems). 103  The other requirement for the existence of a 

rule is an element of normativity that is missing from coordination points.  The latter exist when 

there is some pattern of behavior converging on a shared strategy for addressing a problem.  But 

there is more to rules than patterns of behavior.  Rules must be regarded as requirements that those 

                                                 
102 At minimum, the rules would have to result in a distribution of benefits and burdens that is both fair and worth each 
participant’s effort.  Klosko, Political Obligations, 6. 
103 See Hart, The Concept of Law, 9-11; Shapiro, Legality, 90.  These existence conditions are drawn from Hart. 
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bound by them ought to follow, and not merely as guides for predicting behavior.  In systems of 

primary rules, most of those bound by the rules must think of them this way.  But in systems with a 

rule of recognition, only the officials need to think this way about the primary rules.  Ordinary 

participants can still be cooperating in the relevant way, for purposes of the principle of fair play, if 

they simply recognize the validity of primary rules. 

Returning again to Edmundson’s speed limit example, it is not clear from the description 

that there are any rules in place.  Edmundson mentions a “norm of conformity”, but norms include 

coordination points and rules (among other types of requirements).  Talk of a “practised solution” 

suggests a coordination point.  If there are not even primary rules, then this is not a cooperative 

scheme conducted according to rules.  Then fair play duties could not arise, and this case could not 

be a counterexample to the principle of fair play.  But since our question requires such a scheme, let 

us assume that the speed limit is a primary rule.  Then participants could have a fair play duty to 

follow it, and a corresponding claim right against one another that it be followed.  The objection 

posed by the example is that the officials can have no power right to impose this duty, or at least no 

power right justified by the principle of fair play.  Rather, they can only make a suggestion that they 

hope becomes a rule because it is practiced. 

In some situations, this claim is true.  Cooperative schemes vary in structure and complexity.  

Some are simple, and have a few specific aims with no need for anything but primary rules or 

positions other than “participant.”  If changes to the primary rules in schemes like these are 

necessary, they may happen gradually and informally, or as a result of recognition through practice 

of a new proposal, just like Edmundson says.  But other schemes—like states—have complex, 

open-ended aims and require a variety of rules and a complicated structure of positions with various 

extra powers and liberties.  Schemes of this latter sort have rules about rules (what Hart called 
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secondary rules), including rules allocating the ability to change primary rules, and a rule of 

recognition by which primary rules can be valid regardless of whether they are being practiced.  

Officials in these schemes are not creating rules through mere side effect powers, as in the speed 

limit example.  They are using the powers associated with their position in the scheme to create 

rules.  In other words, the secondary rules empower these officials not merely to propose rules that 

may then become valid through being practiced.  Rather, the rule-given power of their position 

enables officials actually create new rules simply by declaring them valid. 

What remains to be explained is what these secondary rules and the powers they confer have 

to do with power rights.  I mentioned above that participants in fair play schemes have claim rights 

against one another that they all must submit to the scheme’s primary rules.  The same is true of the 

scheme’s secondary rules.  When people become subject to fair play schemes, whether by accepting 

or merely receiving their benefits, the rules of the scheme specify the terms of their cooperation—

their “similar submission.”  In this way the principle of fair play turns the rules of the scheme (and 

the rights they specify) into moral requirements. 

A comparison to consent theory will be illuminating.  Fair play is, like consent, a 

transactional principle—it explains the allocation of rights between persons by appeal to facts about 

some dealing between them.  According to the consent tradition, rights are conferred when parties 

agree to a contract, and the terms of the contract specify the rights to be conferred.  The principle of 

fair play, on the other hand, holds that a reallocation of rights may be triggered by acceptance or 

receipt of benefits.  And just as contracts specify the changes to parties’ rights and duties when they 

consent, the rules of a fair play scheme specify the changes to parties’ rights and duties upon 

incurring a debt of fairness.  As we have seen, the rules of a fair play scheme may allocate powers 
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through secondary rules.  So just like consent, fair play is capable of generating a complex system of 

rights, including power rights, by making the rules of the scheme into moral requirements.104 

 The rules element, then, shows that the principle of fair play has the machinery to generate 

power rights.  But part of Edmundson’s challenge remains to be answered.  His speed limit example 

seems to show that, even if a directive from a fair play official results in a change to the moral 

landscape, it does so only after the directive has been adopted as a rule and produces benefits.  If 

Edmundson is right about this, then it would seem that every putative exercise of a power right (as 

provided in the rules) by a fair play official has no moral force until it is adopted by the participants.  

We would expect an institution with political authority to have a standing normative power to issue 

commands.  But the fair play justification seems to say that the exercise of the power right precedes 

its justification.  This is odd at best. 

 Fortunately, there is a way of interpreting the speed limit example that is more flattering for 

the fair play justification.  The trouble with the example is that it is considered in isolation from its 

systemic context.  This is significant, because the principle of fair play is supposed to justify a rule-

based cooperative scheme in its entirety, not individual rules or coordination proposals.  So the 

relevant question in the example should be one of whether there is an ongoing cooperative scheme 

in which participants enjoy a fair distribution of benefits from following the rules, including a 

secondary rule that permits the officials to change primary rules about, for example, the speed limit.  

                                                 
104 Note that the principle of fair play does not collapse into the principle of consent because of this similarity in 
structure.  If I jump the turnstiles to ride the subway, I have given no sign of consent to anything, but I have accepted 
benefits and free-ridden on the efforts of others.  My action is wrong because it is unfair, even though it violates no 
contractual agreement.  It might be objected that jumping the turnstiles is a sign of tacit consent.  If this is so, then even 
in this case fair play is not separable from consent.  But jumping the turnstiles is plainly not a sign of consent, as it does 
not conventionally signal that the jumper agrees to the same terms as paying riders—quite the opposite, in fact.  And in 
any case, it would not be an instance of tacit consent, as the alleged sign is not given by remaining silent or inactive.  For 
more on the independence of the principle of fair play from consent, see A John Simmons, "The Principle of Fair Play," 
Philosophy & Public Affairs 8, no. 4 (1979).  On the conditions of tacit consent, see Simmons, Moral Principles and Political 
Obligations, 80-83. 
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If there is—and in reasonably just states, there is—then the officials issuing the directive have a 

power right. 

 The point is, perhaps, obscured by the fact that the fair play justification is based in 

reciprocity.  Participants owe a debt of fairness in exchange for benefits made possible by others’ 

submission to rules.  So it is natural to ask how one could be liable to have one’s duties changed by a 

directive from a cooperative scheme before that directive has resulted in one being provided with 

benefits.  If a rule is not yet effective, then it is not clear how one could have benefitted in the 

relevant way. 

The fair play justification can avoid this concern by distinguishing, as I suggested above, 

between the grounds of the authority—the moral power right—of fair play officials, and the 

authoritative force of their individual directives.  The power right is grounded in the debt of fairness 

that participants owe to the other participants of the scheme for their submission to the total system 

of rules.  And individual directives have authoritative force because they are exercises of the power 

right that is justified by the principle of fair play.  In other words, directives do not require individual 

justification.  Instead, we should think of them as counting toward the total balance of the debt of 

fairness that justifies the entire scheme.  If a directive results in a change in the distribution of 

benefits and burdens, then it could result in the cooperative scheme becoming unfair, and so losing 

its power right.  But in cases like Edmundson’s speed limit example, it is unlikely that such a 

directive would be costly enough to make the scheme no longer fair or worth participating in.  And 

legitimate states are generally in this position when they issue new directives. 

 In short, I think that the principle of fair play is well-suited to provide an explanation of how 

political authorities acquire moral powers.  The principle holds that the rules of a cooperative 

scheme specify the terms of fair cooperation.  Once we remember that the rules governing 
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cooperative schemes can include secondary rules, we are able to see that the principle of fair play can 

generate genuine moral power rights.  And we can see that the justification for these rights precedes 

their exercise once we understand that fair play justifies rules as a package rather than individually. 

III. Objections 

I noted in my reply to Edmundson in section II that states are generally in the position of having 

already provided benefits when they issue directives to change primary rules.  To this it might be 

objected that the initial establishment and exercise of the state’s moral power remains troubling on 

the fair play account.  If the state has not provided those it claims as subjects with benefits, then its 

proposed directives can provide no more than coordination reasons, as Edmundson says. 

I have two replies to this objection.  First, it may be possible to give a fair play account of 

the establishment of a legitimate state that does not include an initial reliance on coordination 

reasons.  A legitimate state might begin as a cooperative scheme of a relatively small group, the 

members of which are active in setting up the scheme at the outset.  The scheme could then 

gradually expand in scope, with more and more people receiving or accepting its benefits and 

burdens (including its secondary rules), until it is extensive enough to qualify as a state.  If a state 

began this way, then there would be no need to rely on coordination reasons as the objection claims. 

I am not especially worried about whether such a story could work, though, because—and 

this is the second reply—there is nothing about the fair play justification that speaks against the 

possibility of other justifications of state authority.105  If it should turn out that, say, only a consent 

account can provide an adequate explanation of the initial establishment of state authority, the fair 

                                                 
105 One recent and promising development is the call for pluralist or multiple principle accounts of political obligations.  
E.g. Klosko, Political Obligations, 98-121; Jonathan Wolff, "Political Obligation: A Pluralistic Approach," in Pluralism: The 
Philosophy and Politics of Diversity, ed. Maria Baghramian and Attracta Ingram (London: Routledge, 2000). 
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play account might fare better in other circumstances.  For example, fair play might better explain 

why subjects of a state outside of the first generation of citizens are liable to its authority.106  Political 

authority is difficult to justify for different reasons in different circumstances.  There is no reason to 

think that a valid account must work in all of them.  So if the fair play account can only explain why 

a legitimate state can continue to have authority, but not how it initially comes into authority, then it 

is still interesting and worthwhile.  And since it seems to work best at justifying cooperative schemes 

that provide benefits in an ongoing basis, like existing modern states, it is all the more so. 

It might also be objected that my introduction of secondary rules into the possible terms of 

fair cooperation runs counter to the intuitive force of the principle of fair play.  The intuitive idea, as 

I noted above, is that people should do their fair share in supporting the practices and institutions 

from which they benefit.  It may be historically interesting to some philosophers that Hart included 

the phrase “according to rules” in his original formulation of the principle of fair play, but this does 

not show that recognizing secondary rules, and in particular being liable to a state, is any part of 

playing fair.  Justifying secondary rules seems different enough from holding that one should do 

one’s fair share that a connection between the two ideas needs to be made explicit. 

Fortunately, I think that we can derive the “according to rules” clause quite clearly from the 

intuitive heart of the principle of fair play.  Part of the cost of cooperating with others is in giving up 

the liberty to decide what one does, unencumbered by the (morally justified) demands of others.  

Rules of change are an extension of this idea.  Their inclusion among the rules of a cooperative 

scheme signals not only that the form of your support for the scheme is not up to you, but that the 

                                                 
106 Consent theory’s shortcomings outside of the first generation of a political community are well-known.  See 
Simmons, Moral Principles and Political Obligations, 60-61, 95-100. 
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scheme can also alter the form of your required support.107  If people do not relish submitting to 

secondary rules, this should come as no surprise.  To submit to them is to take on a cost, just as one 

does when submitting to a primary rule.  Whether this cost is so burdensome that it outweighs 

whatever benefits the scheme provides is another question.  The point is that being governed by 

rules, including secondary rules, is part of the idea of doing one’s part in supporting a cooperative 

scheme. 

IV. Conclusion 

Despite its popularity in the literature on political obligation and the claim right to obedience, the 

principle of fair play has been largely ignored in recent attempts to justify state power rights.  

William Edmundson argues that this is no mistake, as fair play directives seem more like exercises of 

a side effect power than of a power right.  I have tried to show that Edmundson’s account of fair 

play directives is inaccurate, at least in complex cooperative schemes, and that the fair play account 

of political obligation can be extended to generate power rights.  This represents the removal of a 

significant obstacle to applying the principle of fair play to the recently recast debate on state 

legitimacy. 

                                                 
107 At least it is not necessarily up to you.  A cooperative scheme might very well allow that its members have some 
collective power in changing the rules, or that individuals have some discretion in determining how they support the 
scheme. 
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A Fair Play Account of Legitimate Political Authority 

 
 
 
 The modern debate about state legitimacy began with the publication of Robert Paul Wolff’s 

short book In Defense of Anarchism.  Written in late 1960s America, at the height of public opposition 

to U.S. involvement in the Vietnam War, the book was in many ways a product of its time.  Wolff 

held that state legitimacy consists of a claim right to rule, and a correlative duty of subjects to 

obey.108  He also concluded that no state has such a right.  Although some philosophers have argued 

against Wolff’s conclusion, it remains a very common view in political philosophy that there are no 

legitimate states.109 

 The literature immediately following Wolff used the terms “political obligation” and 

“legitimacy” interchangeably.  But more recently, the interests of political philosophers have shifted 

to include additional political phenomena that make up the state-subject relationship.  Thus several 

theorists have lately argued for a revised conception of legitimacy that is broader than political 

obligation.  Their views is that legitimate states hold not a single claim right to rule, but a bundle of 

several kinds of rights that paint a more nuanced picture of the normative relationship between 

states and their subjects.110  These philosophers argue that legitimate states must hold rights that, for 

instance, allow them to change the rights and duties of their subjects, enforce state laws, and render 

their (i.e. the states’) rights to some degree immune from being extinguished.  Many versions of this 

bundle also include rights held by states against external agents, but I will focus on the bundle of 

                                                 
108 I will use the term “subject” rather than “citizen” to avoid implicitly suggesting that states can hold legitimate political 
authority only over their citizens. 
109 For an overview of the debate, see Richard Dagger and David Lefkowitz, "Political Obligation," ed. Edward N. Zalta 
The Stanford Encyclopedia of Philosophy (2014),  http://plato.stanford.edu/entries/political-obligation/.  For a couple of 
estimations of the current popularity of philosophical anarchism, see William A. Edmundson, "State of the Art: The 
Duty to Obey the Law," Legal Theory 10, no. 4 (2004): 218; Morris, An Essay on the Modern State, 214. 
110 One of the clearest revisionist statements is Copp, "The Idea of a Legitimate State." 
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rights relationships between states and their own subjects, which I will refer to as legitimate political 

authority.111 

 Whereas the debate that followed the publication of Wolff’s book was primarily about which 

of a few traditional moral principles (e.g. consent, fair play, gratitude, and natural duties of justice) 

might be employed to generate political obligations, more recent work on the revised bundle of 

legitimate states’ rights has largely abandoned discussion of those principles.  Some philosophers 

have concluded that those principles simply are not capable of generating legitimate political 

authority, whatever rights are included in that concept.112  Others argue that moral principles that 

might very well have grounded political obligation are not suited to ground legitimate political 

authority more broadly understood.113  In my view both groups are wrong: at least one of the 

traditional moral principles discussed in the debate over political obligation can also ground 

legitimate political authority, even though the latter concept includes a more diverse set of rights. 

 I argue that the principle of fair play, which many regard as the most promising basis for the 

claim right to rule, is also the basis of a compelling argument for legitimate political authority.114  In 

the first section, I explain my conception of legitimate political authority by specifying the bundle of 

rights of which it is composed.  I show how the principle of fair play can generate legitimate political 

authority in the second section by drawing on a neglected feature of the principle—its stipulation 

that members of a cooperative scheme must reciprocate by submitting to the scheme’s rules.  

Section three answers the common objection that the principle of fair play would require support 

                                                 
111 Justifying one set of these rights might be related to the justification of the other, but I will not explore that 
relationship here.  The internal rights seem to be about establishing that there is a special normative relationship between 
the state and its subjects.  The external rights, on the other hand, seem to be largely about the ethics of respecting 
associations of which one is not a member.   
112 E.g. Copp, "The Idea of a Legitimate State." 
113 E.g. Edmundson, "Political Authority, Moral Powers, and the Intrinsic Value of Obedience." 
114 On the popularity of fair play accounts of political obligation, see, e.g., Dagger, "Philosophical Anarchism and Its 
Fallacies."; Klosko, Political Obligations. 
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for schemes—including states—that supply unwanted goods by developing a new account of non-

voluntary commitment based on a general principle of compensatory justice. 

I. The Rights of Legitimate States 

If a state is legitimate, it holds a bundle of moral rights.  Some of these rights are external, as 

they concern other states, and persons who are not the state’s subjects.  These include, but are 

perhaps not limited to, a claim right against interference in the state’s internal governance, and an 

immunity right against having its internal rights extinguished.  Other rights are internal, meaning that 

they are held by the state against their subjects.  There is some disagreement about what these 

internal rights consist in, but I will assume that there are four central rights.115  Legitimate states hold 

(1) a claim right that its directives be obeyed, (2) a liberty right to enforce its directives, (3) a power 

right to alter the rights and duties of subjects, and (4) an immunity right against these rights being 

extinguished.116  All of these are moral, and not merely legal, rights.  Each of these rights is also best 

understood as pro tanto rather than absolute. 

While the idea of claim rights is familiar to most, the other kinds of rights included in this 

bundle may require further explanation.117  Claim rights correspond to a duty that is owed to the 

holder of the claim right by the person who is under that duty.  A paradigmatic example of a claim 

right is the right generated for Jones when Smith promises to meet Jones for lunch.  Jones holds the 

claim right to be met, and Smith is under the correlative duty.  Liberty rights, by contrast, are the 

                                                 
115 To be clear, nothing about my argument will hinge on the inclusion of all of these (and only these) rights in the 
bundle.  This is simply the bundle that I think best represents the internal rights of legitimate states.  As long as 
legitimate political authority can be analyzed in terms of rights, my fair play account can generate legitimate political 
authority. 
116 The grounds of this internal immunity right are, I think, best understood as different from the grounds of the external 
immunity right. 
117 This system of rights was first introduced in Hohfeld, Fundamental Legal Conceptions.  For a helpful overview of the 
Hohfeldian system of rights, see Thomson, The Realm of Rights, ch. 1. 
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absence of a claim right in others against the thing one has a liberty right to do.  For instance, Smith 

would have a liberty right to eat lunch where he pleases had he not made the promise to meet Jones.  

For a state to have a liberty right to enforce its laws, then, the persons subject to enforcement must 

have no claim right against it.118 

A power right is an ability to alter the set of rights held by oneself or others.119  Promising is 

an exercise of a power right, as it can, for instance, put the promisor under a newly created duty to 

the promisee, for whom a correlative claim right is generated.  So in the Smith-Jones lunch case, 

promising (i.e. the exercise of a power right) is the process through which the claim right and 

correlative duty are created.  Power rights can also involve more complicated alterations, as they may 

in principle be used to create or extinguish any of the four kinds of rights discussed here depending 

on how much and what type of power is invested in the holder of the power right.  The conception 

of legitimate political authority under consideration here involves a rather extensive power right, as 

legitimate states may alter the rights of their subjects across a wide area of life. 

Finally, an immunity right is the correlate of the absence of a power right (also called a 

disability) in others to alter one’s rights.  In the absence of other arrangements, I have an immunity 

right against others issuing promises on my behalf and so waiving my liberty rights by putting me 

under duties.  Legitimate political authority includes an immunity right against the state’s rights being 

extinguished or otherwise altered by its subjects.  Like all the other rights in this set, this immunity 

right is limited in scope, as subjects may hold a power right to, for instance, alter the constitution 

                                                 
118 For a recent statement and defense of this view with respect to punishment, see Christopher Heath Wellman, "The 
Rights Forfeiture Theory of Punishment," Ethics 122, no. 2 (2012).  Some would hold instead that those being punished 
retain their claim right, but it is overridden.  And still others hold that there is no claim right against being punished. 
119 The exercise of a power right alters rights through normative means, rather than merely causal means.  Altering duties 
through mere causal means (e.g. placing a child face down in water creates a duty to rescue him) is the exercise of what 
David Estlund terms a “side effect power.”  See Estlund, Democratic Authority, 143. 
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through some prescribed procedure.  The immunity right simply limits the power of subjects to 

make these alterations through other means. 

II. Fair Play and Legitimate Authority 

The principle of fair play has long been used to argue that subjects of reasonably just states 

have a duty to obey the law, and that such states have a correlative claim right to obedience.120  

While those arguments might establish that fair play can ground political obligation, they do not 

attempt to justify the full bundle of rights that make up legitimate political authority.  I will argue 

that the principle of fair play has untapped resources that can generate the rest of the rights in that 

bundle.  More specifically, I argue that H. L. A. Hart’s version of the principle can produce the 

rights of legitimate states by drawing on his insights about rules in his legal philosophy. 

 Hart provides the canonical formulation of the principle of fair play: “when a number of 

persons conduct any joint enterprise according to rules and thus restrict their liberty, those who have 

submitted to these restrictions when required have a right to a similar submission from those who 

have benefited by their submission.”121  In order for a cooperative scheme to generate fair play 

obligations, it must meet certain conditions of fairness: (i) the benefits that the scheme provides 

must be worth the cost, (ii) the distribution of benefits and burdens must be fair, (iii) and the rules 

and ends of the scheme must be reasonably just.  It is relatively easy to see how one might derive a 

duty to obey the law from this principle.  Subjects of a reasonably just state enjoy the benefits of the 

rule of law because the vast majority of subjects submit to the rules of the legal system.  In other 

words, they receive a benefit made possible by the costly submission of others, and so incur a debt 

                                                 
120 See Dagger, Civic Virtues; Klosko, The Principle of Fairness and Political Obligation; Political Obligations; Rawls, "Legal 
Obligation and the Duty of Fair Play."; Song, "Acceptance, Fairness, and Political Obligation." 
121 Hart, "Are There Any Natural Rights?," 185. 
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of fairness to reciprocate.  Accordingly, each subject owes to her fellow subjects a duty to obey the 

law, and each subject holds a correlative claim right against all the others that they obey the law.122 

 It is harder to see how the principle of fair play might justify the rest of the rights involved in 

legitimate political authority.123  The chief difficulty seems to be that the principle, as stated, 

generates only claim rights.  But we have seen that legitimate states hold a variety of rights against 

their subjects.  So if the principle is to generate these other rights, something in the account will 

have to be different. 

Fortunately, I think the principle has a simple but theoretically powerful resource that makes 

it possible to generate the rest of the rights of political authority.  In Hart’s formulation, he provides 

that the cooperative scheme governed by the principle of fair play must be conducted “according to 

rules.”  This rules condition is what separates obligations of fair play from other obligations of 

reciprocity.  Obligations of gratitude—another kind of obligation of reciprocity—can arise where 

the action that prompts them is not an instance of rule-following.124  The existence of a governing 

rule makes it possible for it to be unfair rather than merely wrong to shirk an obligation, and fair 

rather than simply right, appropriate, or laudable to fulfill an obligation.  In the debate about 

political obligation, most defenders of fair play have invoked the rules condition only as a necessary 

condition for the applicability of the principle.  So, for example, some fair play theorists have argued 

that Robert Nozick’s famous example of foisting benefits on people by, for instance, throwing 

books into their houses is not actually an embarrassing counterexample for the principle because the 

                                                 
122 Of course, the account becomes more complicated when the conditions of fairness are not met—for instance, when 
some do not receive a fair share of the benefits—but this need not detain us. 
123 One critic has recently argued that fair play cannot justify power rights, in particular.  See Edmundson, "Political 
Authority, Moral Powers, and the Intrinsic Value of Obedience." 
124 It may be that obligations of reciprocity are all either ones of gratitude or of fair play. 
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case does not satisfy the rules condition.125  Because the terms of success for establishing political 

obligation involve generating only a single claim right, there has been no need until recently to ask 

whether the principle can do more.  Nor has there been any reason to ask whether rules might play 

any more significant role in the principle of fair play. 

As I interpret the principle, the rules condition is not only a necessary condition for its 

applicability, but a key part of the machinery of fair play.  The rules of a cooperative scheme give 

content to what Hart calls “similar submission.”  Those already participating in the scheme have 

submitted to the costs laid out in the scheme’s rules, and recipients of the benefits of the scheme 

owe it to those participants to submit in kind—that is, to the same rules.  The form the repayment 

must take is not up to the discretion of the obligation-bearer, as it is with other obligations of 

reciprocity (e.g. obligations of gratitude).  For part of the burden assumed by all is having one’s 

repayment options restricted to what the rules specify.  Thus, no other form of repayment could be 

truly reciprocal, as it would shirk this burden.  Allowing rules to serve this function makes the terms 

of fair play fixed from the perspective of cooperators, but importantly flexible in another sense.  It 

allows cooperative schemes to specify rules that mirror the function of the other kinds of 

Hohfeldian rights that make up legitimate political authority.  When persons receive benefits from a 

cooperative scheme that is conducted according to rules, they acquire a duty of fair play to submit to 

the rules.  This duty, and the correlative right of the other members of the scheme to one another’s 

submission, represents the fundamental moral relationship that grounds legitimate political 

authority—it is from this relationship that all the other rights are derived. 

                                                 
125 Nozick, Anarchy, State, and Utopia, 90-95.  Incidentally, I do not think that argument suffices as a reply to Nozick.  I 
will say more about Nozick’s argument below. 
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A comparison to consent theory will be illuminating.  Fair play is, like consent, a 

transactional principle—it explains the allocation of rights between persons by appeal to facts about 

some dealing between them.  According to the consent tradition, rights are conferred when parties 

agree to a contract, and the terms of the contract specify the rights to be conferred.  The principle of 

fair play, on the other hand, holds that rights may be conferred by the receipt of benefits.  And just 

as contracts specify the changes to parties’ rights and duties when they consent, the rules of a fair 

play scheme specify the changes to parties’ rights and duties upon incurring a debt of fairness. 

Having shown that the principle of fair play has the machinery to generate kinds of rights 

other than claim rights, I turn now to explaining how states specify the rules that fair play turns into 

the moral rights that make up legitimate political authority.  These are, again, (1) a claim right that 

state directives be obeyed, (2) a liberty right to enforce those directives, (3) a power right to alter the 

rights and duties of subjects, and (4) an immunity right against these rights being extinguished.  The 

rules specifying these rights are of two types, familiar from Hart’s analysis of the rules of modern 

legal systems.  Primary rules specify the permissions, entitlements, and protections that are 

characteristic of claim rights and liberty rights.  These are the rules that specify what members and 

officers of the scheme are owed, what they are free to do, and what their responsibilities are.  

Secondary rules—that is, rules about rules—specify the second-order normative abilities and 

protections associated with power rights and immunity rights.  These rules specify who may make 

changes to the scheme’s primary rules, and how they may do so. 

The principle of fair play generates a claim right held by members of the cooperative scheme 

to similar submission from recipients of the benefits they provide.  This claim right is the 

fundamental right from which all other rights of political authority are derived—members of the 

scheme owe it to one another to submit to all of the conventional rules specifying the rights of 
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political authority because each holds this claim right to similar submission against all the others.  

The state’s claim right to obedience is best understood as a separate claim right.  It is not the right to 

similar submission generated directly by the duty of fair play.  Rather, it arises from the promotion 

of one of the scheme’s conventional rules into a moral rule.  The purpose of this right is to establish 

that infractions of the scheme’s rules are wrongs directed at a certain set of persons.  So when a 

subject of the state commits a crime, and so violates the scheme’s primary rules, it is as if he 

commits two wrongs: one against every member of the scheme for not playing fair, and another 

against the persons specified by this claim right as the holders of the correlative right to 

obedience.126  The inclusion of this second, derivative claim right makes sense of the practice of the 

state being named as plaintiff in criminal cases (e.g. United States v. Doe).  It also explains why 

visiting aliens are not typically thought of as constituent members of that plaintiff group in cases in 

which they are not the victim.  Finally, even if we understand the state as a collective agent 

constituted by its individual citizens, the second claim right is necessary, because the scheme could 

be organized differently.  The wrong of unfairness could be against all the members of the scheme, 

while the wrong of disobedience could be against only the legislature, the monarch, or some other 

office. 

The state’s power right to make changes to their subjects’ rights and duties is represented in 

the scheme’s rules by rules of change—one type of secondary rule.  Since rules of change provide 

that certain state officials may make changes to the scheme’s primary rules, these officials gain a 

moral power to change the rights and liberties of the state’s subjects.  Constitutional rules providing 

for the state’s legislative function—those enumerating the powers of the legislature and the limits of 

                                                 
126 Cf. Richard Dagger, "Playing Fair with Punishment," Ethics 103, no. 3 (1993). 
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those powers—are the clearest example of this kind of rule.  Again, this legal power becomes a 

moral power when subjects have a duty of fair play to submit to the scheme’s rules. 

The liberty right to enforce directives is specified by primary rules about which offices in the 

state hold executive powers, and primary rules enumerating the limits and proper use of those 

powers.  All of these rules are limited by background morality, but it is worth noting in particular 

that the state’s liberty right to enforce directives is constrained by the background morality of 

punishment.  Depending on one’s views about the natural liberty right to punish, rules about 

executive power might also be understood as revoking the liberty to punish from others and leaving 

only the state’s liberty to do so intact. 

Finally, the state’s immunity right against subjects altering its rights is both implicit in the 

principle of fair play, and also possibly included in constitutional rules about the power of subjects 

to change the state’s laws.  It is implicit in fair play because the principle implies that subjects can 

only extinguish the state’s political authority over them by paying off their debt of fairness.  

Otherwise, they would not be giving other members the similar submission specified by the rules.  

They would be claiming for themselves an additional liberty to decide how to repay their debt of 

fairness, a liberty that others do not have the privilege of exercising.  There could also be 

constitutional or lesser legal provisions granting the state’s subjects power to change the state’s 

rights through some specified procedure—i.e. through referenda or constitutional amendments. 

If a state or some other political association has these rules, and meets the criteria of the 

principle of fair play, then the members of those associations owe one another a duty of fair play 

that grounds legitimate political authority.  In other words, the state’s conventional rules specify the 

rights conferred to persons upon becoming members of the cooperative scheme.  This allocation of 
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rights transforms the state’s rules into moral rules, just as consent by multiple parties to the terms of 

a contract grants its provisions moral force between them. 

All of this assumes that the principle of fair play is a valid moral principle.  But many 

philosophers have argued that it is not.  The chief objection to the principle, at least as Hart 

formulates it, is that the mere receipt of benefits from a fair cooperative scheme cannot be sufficient 

to generate a duty to reciprocate.  I will call this the commitment mechanism objection, and respond 

to it by developing a new defense of Hart’s non-voluntarist version of fair play. 

III. The Commitment Mechanism of the Principle of Fair Play 

Robert Nozick convinced many political philosophers to reject the principle of fair play by 

offering a reductio ad absurdum of the principle’s commitment mechanism.127  “If each day a different 

person on your street sweeps the entire street,” Nozick asks, “must you do so when your time 

comes?  Even if you don’t care that much about a clean street?  Must you imagine dirt as you 

traverse the street, so as not to benefit as a free rider? ...Must you mow your front lawn as often as 

your neighbors mow theirs?”128  Many defenders of fair play have pointed out that these do not 

seem to be examples of benefits from cooperative schemes conducted by rules, and so are not 

examples of absurd duties that the principle cannot help but generate.  But of course we could just 

as easily imagine that they are benefits from the right sort of cooperative scheme.  In that case, the 

issue is clear: Hart’s unqualified principle entails that people could be forced into a debt of fairness 

                                                 
127 According to one recent critic, Nozick “mauled” the principle.  Knowles, Political Obligation, 131. 
128 Nozick, Anarchy, State, and Utopia, 94. 
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by receiving trivial or unwanted public goods against their will, provided that they benefit from their 

provision.129 

Of those who have taken up Nozick’s commitment mechanism objection, some have argued 

that on a more plausible formulation of the principle, acceptance of a benefit rather than mere 

receipt is necessary to incur a fair play obligation.130  This reformulated voluntarist version of the 

principle avoids the problem of trivial and unwanted goods, but creates another problem: it would 

allow people to withhold acceptance of a scheme’s rules while continuing to enjoy the public goods 

they produce.  In the case of trivial public goods, this result is relatively unproblematic.  But some 

public goods—like the rule of law, national defense, a criminal justice system, and other public 

goods provided by states—are morally important, and it seems counterintuitive that people should 

be able to enjoy them without supporting their provision simply because they do not want them, or 

merely claim not to want them.  Why, we might wonder, should we care if someone refuses to 

acknowledge that the rule of law is a valuable public good?  It simply is valuable, and everyone 

should do their part in supporting it. 

Other political philosophers have attempted to salvage Hart’s original non-voluntarist 

formulation of the principle by adding further necessary conditions.  Richard Arneson has made a 

pair of suggestions for restricting non-voluntarist fair play obligations.  First, he suggested that fair 

play obligations can be generated without acceptance only in the case of non-excludable goods.131  

On this view, the purpose of the principle is to explain the wrongness of free-riding.  If a good is 

excludable, then providers cannot include people in the recipient class against their will and then 

                                                 
129 Public goods are non-rival (enjoyment by one person does not diminish enjoyment by others) and non-excludable 
(people cannot be efficiently excluded from access to or use of the good within the area of its provision).  Non-
excludability is the key part of the concept in the commitment mechanism objection. 
130 See Dagger, Civic Virtues, 69-70; Rawls, "Legal Obligation and the Duty of Fair Play," 122; Simmons, Moral Principles 
and Political Obligations, 107-08; Song, "Acceptance, Fairness, and Political Obligation." 
131 Arneson, "The Principle of Fairness and Free-Rider Problems," 619-21. 
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rightly accuse them of free-riding.  This supposed free-riding is the fault of the providers, as they 

need not have foisted the good on those who did not opt to receive it.  But in the case of non-

excludable goods, Arneson reasons, providers have no way of denying their good to recipients.  

Recipients of these goods enjoy them through no fault of the providers, as they cannot produce the 

good without providing it to all, so they are responsible for free-riding if they fail to pay their debt of 

fairness.  The trouble with Arneson’s non-excludability condition is that the excludability of a good 

is not a reliable indicator of its moral significance.  There are many morally important non-

excludable goods—such as the rule of law—but there are also many trivial ones—such as fireworks.  

And the same is true of excludable goods: access to fire department services is excludable, as is 

access to cable television. 

More recently, Arneson has suggested that non-voluntary fair play obligations can arise only 

if the applicable rule requiring similar submission from recipients is Pareto optimal.132  If the rule is 

not optimal—if there is some alternative rule that could make at least one person better off without 

making others worse off—then it is unfair.  Unfortunately, this condition would also have the result 

that virtually every cooperative scheme that has existed or is likely to exist is too unfair to generate 

fair play obligations.  It would certainly mean that no cooperative scheme as complicated as a state 

could be sufficiently fair to satisfy the conditions of the principle.  Yet it seems intuitive that we may 

still be obligated by the rules of at least some of these schemes, despite their inclusion of suboptimal 

rules.  Fair play has to require that the rules of a scheme meet some threshold of fairness (I suggest, 

for starters, conditions (i-iii) mentioned in section II), but Pareto optimality is surely too demanding. 

George Klosko has developed the fullest statement of the fair play account of political 

obligation, complete with a constraint on non-voluntary fair play obligations based on the value of 

                                                 
132 "Paternalism and the Principle of Fairness," 141. 
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the benefit.  According to Klosko, fair play can generate obligations from mere receipt of benefits 

only when the benefits are “presumptive goods”—indispensable goods, necessary for an acceptable 

life.133  As he puts it, “[the] high level of benefit associated with presumptive goods is necessary for 

the generation of political obligations.”134  This view is either not a satisfactory reply to Nozick, or it 

is ad hoc.  If fair play obligations can be generated without voluntary acceptance when the benefits 

provided are highly valuable, then one would expect that they can also be generated when the 

benefits are slightly less valuable.  Perhaps the obligation generated by mere receipt of slightly less 

valuable goods would not be as weighty as one generated by receipt of highly valuable goods, and so 

it could be more easily overridden by other values, but there would be an obligation nonetheless.  

This would not be a satisfactory reply to Nozick, as it seems intuitive that the mere provision of 

most benefits cannot, on its own, generate any obligation to reciprocate.  But Klosko’s view seems 

instead to be that there can be no fair play obligations at all—even very weak ones—generated by 

goods below a very high level of value.  But without some way of distinguishing between highly 

valuable and less valuable goods, Klosko’s choice of threshold seems arbitrary.  I will suggest a more 

principled way of distinguishing between goods that can generate non-voluntary fair play 

obligations. 

In my view, fair play obligations can be generated without voluntary acceptance of a good if 

and only if the good being provided is one that the recipient was morally required to pursue anyway.  

I think of this condition as a corollary to a general principle of compensatory justice: if a person 

intervenes to perform some morally required action of yours on your behalf, then you owe that 

                                                 
133 Klosko, The Principle of Fairness and Political Obligation, 39. 
134 Ibid., 41. 
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person compensation for doing your morally required work for you.135  She has intervened to 

prevent you from doing wrong, but that does not relieve you of the obligation to bear the costs you 

ought to have borne yourself.  Since she took them on herself, you owe her compensation for the 

benefit she provided to you.  In a simple interpersonal case, the form of your compensation is to 

some extent indeterminate.  But if a rule-governed cooperative scheme intervenes to prevent your 

wrongdoing, then the principle of fair play entails that your compensation must come in the form of 

submission to the scheme’s rules. 136 

Perhaps it will be objected here that this non-voluntarist approach eliminates any need for 

the principle of fair play.  If we are already required to pursue some good, then its provision by a 

cooperative scheme seems not to add any moral requirement over and above our natural duties.  But 

the duty of fair play generated by my view does make an important addition to the duties of a 

recipient of state benefits.  If a person fails to pursue the goods provided by states, then she violates 

a natural duty of justice.  But if she fails to reciprocate by submitting to the rules of the cooperative 

scheme that is the state, then she commits a wrong specifically against the other members of the 

scheme by free-riding.  So even if, pre-provision, she has but one option for fulfilling her natural 

duty, she cannot wrong the members of the cooperative scheme as a free-rider on their efforts until 

she has incurred a fair play obligation.137 

                                                 
135 As I understand it, having a duty of compensatory justice does not necessarily entail that one has done anything 
wrong. 
136 Fair play theorists have traditionally thought of benefits as things that a person wants, or that some suitably idealized 
(e.g. rational, informed, etc.) version of that person would want.  It is worth stressing that I understand ‘benefit’ more 
broadly to include the performance of a morally required action on one’s behalf. 
137 What should be made clear, however, is that mine is a hybrid view, as it allocates work to the principle of fair play and 
to the natural duties of justice.  In this way I think the view is structurally similar to Wellman’s, as he relies on 
considerations of fair play to solve the particularity problem.  See Christopher Heath Wellman, "Political Obligation and 
the Particularity Requirement," Legal Theory 10, no. 2 (2004): 107. 
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Let us return to the general principle of compensation that I refer to above, as it requires 

some qualification.  One obvious qualification is that some moral duties are not transferrable, as the 

role of the performer is necessarily tied to one person because of his relationship to the person to 

whom the duty is owed.  For instance, parents owe it to their children to be good parents.  A 

stranger cannot intervene to be a good parent in your place, and so create a debt that you must 

repay.  If you fail to perform your duties as a parent yourself, then you cannot be redeemed as a 

parent by some third party.  Many potentially embarrassing counterexamples to this principle of 

compensation are likely avoided because moral requirements are often tied specifically to the person 

to whom they apply, and cannot be transferred. 

Imperfect duties also raise a number of issues for the principle of compensation.  Since these 

duties are all in some way indeterminate, and it is often said that a person must have some “leeway” 

in deciding how, when, and to whom he discharges his imperfect duties, it seems at least at first 

glance that one person cannot intervene on another’s behalf to perform an imperfect duty.  A 

person under an imperfect duty does not owe performance to a particular party or through any 

particular means, the thinking goes, and a third party cannot fill in the particulars for him by 

claiming to act on his behalf.  But duties are imperfect in different ways and for different reasons.  It 

is more important in some cases than in others that the person to whom the imperfect duty applies 

chooses how to discharge it.  Moreover, some actions that are traditionally characterized as exercises 

of imperfect duties are more accurately described as instances of virtuous behavior, rather than 

instances of doing one’s duty.  In these cases, the person necessarily has leeway for choice in 

discharging her duty because her action must reflect or issue from a certain character trait.  For 

example, there are probably no criteria that give a determinate answer as to when and how a person 

should act charitably.  But it is so important that each person pick from among the available 
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occasions to be charitable for herself not because her particular choice is an expression of her 

freedom of choice, but because her action should be motivated by her own charitable nature.138  The 

fact that it is important to allow the duty-holder leeway in discharging this sort of imperfect duty, 

then, may not carry over to other imperfect duties. 

In cases where the form and target of an imperfect duty are indeterminate, it is not 

necessarily important for people to choose how and to whom the duty is discharged.  There is 

sometimes no uniquely best action picked out by moral considerations, but that does not in itself 

suggest that the will of the duty-holder can be the only tie-breaker, or even that it will be important 

at all.  Social facts might even conspire to make an individual’s will irrelevant.  If a person has an 

imperfect duty that he will likely have only one possible course of action for discharging, for 

instance, his will has practically no import.  His will may be even less important if the duty is 

determinate in schedule for discharging (e.g. he is doing wrong whenever he is not acting according 

to the duty).  In cases like these, it is plausible for the principle of compensation to allow that others 

can particularize and perform imperfect duties on behalf of a person, and so incur in him a debt of 

fairness. 

The scenario faced by almost all subjects of reasonably just modern states is the one just 

described: they all have duties to pursue the morally required goods provided by states, and they are 

doing wrong as long as they are not pursuing them.  Not only that, they also have effectively one 

option for attaining those goods within any given territory.  The morally required goods of states 

include—at minimum—the rule of law, national defense, a criminal justice system, and a codified 

system of property rights.  The moral requirement to pursue these goods is vastly overdetermined—

                                                 
138 This is a natural explanation for the oddness of unilaterally making a donation to a charity in someone’s name as a 
gift.  Even if the choice and the amount given happens to reflect perfectly the will of the gift’s recipient, it cannot reflect 
her character. 
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a duty to contribute one’s fair share to the provision of each is grounded in a number of natural 

duties.  We have natural duties to make the content of morality determinate and public, to protect 

rights, to prevent physical harm to others, and to secure for oneself and others the necessary 

conditions of a good life.  A reader might take issue with the details of any one account of a duty to 

seek these goods of the state for oneself and others, but these goods are clearly so essential that no 

view of morality could deny their worth and deserve to be taken seriously.139  So, supposing that 

there are duties either to others or oneself (or both) to pursue these goods, when the state provides 

them to people and so discharges their duties, they owe it a debt of fairness that must be paid by 

submission to the state’s rules.  Failing to pay one’s debt of fairness is a two-fold wrong: first, it is a 

violation of one’s natural duty to promote a morally required good, and second, it is an instance of 

free-riding on the efforts of the scheme’s participants. 

The application of the principle to the state-subject relationship varies in its particulars 

depending on whether one thinks the duty to pursue the goods that states provide is a duty to self or 

a duty to others.  My own view is that the relationship is grounded in both sorts of duty, but it will 

be worth explaining the logic of each in greater detail both for the sake of clarity and because 

readers might be skeptical of one kind of duty or the other. 

Consider first the simpler possibility that each person has a duty to herself to secure the 

goods that states to provide.  The idea here is that a person can wrong herself—or, if one prefers, let 

herself down in a morally problematic way that is characteristic of a duty violation—by failing to 

pursue goods that are necessary for her own welfare.  Under the conditions of modernity, the goods 

                                                 
139 For examples of accounts that ground legitimacy at least partially in one kind of natural duty or another, see 
Christiano, The Constitution of Equality; Anna Stilz, Liberal Loyalty: Freedom, Obligation, and the State (Princeton: Princeton 
University Press, 2009); Christopher Heath Wellman, "Liberalism, Samaritanism, and Political Legitimacy," Philosophy and 
Public Affairs 25, no. 3 (1996). 
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of states are among these necessary goods.  The subjects of functioning, reasonably just modern 

states have these goods provided for them, and so their duty to self is fulfilled by a third party.  

According to the principle of compensation, they owe repayment to that party for taking on their 

share of the cost.  And since the duty is fulfilled by means of a cooperative scheme conducted 

according to rules (i.e. a state), considerations of fair play are relevant.  The rules of that state specify 

the terms of repayment, and each person who receives the state’s goods owes a debt of fairness to 

her fellow participants—the other rule-abiding subjects. 

A second possibility is that each person owes a duty to others to contribute to the provision 

of the goods of states.  Again, states intervene to provide these goods to everyone within their 

jurisdiction.  The difficulty of this leg of the argument is in showing that the goods are provided not 

only to, but also on behalf of the subjects.  For those subjects cannot owe compensation to the state 

for having performed their duties for them unless the state can be said to act on their behalf.  But 

since the right to act as subjects’ agent is part of what the principle of fair play is supposed to 

establish in the first place in this account of legitimate political authority, and since the duty to 

contribute to the provision of state goods seems to be an imperfect one, there is a puzzle here.  It 

would seem that the state goods contribution that people are duty-bound to provide could be made 

to any number of institutions in any number of ways.  The duty to seek state goods for oneself 

combines straightforwardly with the general principle of compensation to generate duties of fair 

play, but the same cannot be said of the imperfect duty to provide state goods to others. 

I think that this problem is best avoided by chipping away at the claim that the duty to 

provide state goods to others is imperfect.  Consider the purpose of a duty to provide, for instance, 

the rule of law to others.  The purpose of such a duty must be to protect peoples’ interests against 

standard threats—namely, the threat posed by those not governed by laws.  One could contribute in 
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various ways to the provision of this good in faraway places, of course, but the nature of the good is 

such that it requires local cooperation.  If this is true, then the form of one’s morally required 

contribution is not as open as some might suppose.  The duty to contribute to the rule of law, 

national defense, and other state goods is a duty to cooperate with the people around you in order to 

secure their provision.  Subjects of reasonably just modern states live under conditions in which 

these goods are already being provided by institutions, and generally within clear territorial 

boundaries.  Since their duty is to contribute to the provision of state goods to the people in their 

locale, and their state fulfills the content of their duty, it may be said to act on their behalf.  In doing 

so, it generates a fair play duty in its subjects in the same way as described in the case of a duty to 

self: the subjects owe it compensation for incurring costs on their behalf, and they owe repayment 

according to the rules of a cooperative scheme as a matter of fair play. 

It might be objected here that the idea that the performance of a duty can generate further 

duties is incoherent.  If we all have a duty to provide the goods of states to others, then that means 

we all have claim rights that other people provide us with the goods of states.  But if other people 

are simply doing their duty in forming a cooperative scheme to provide us goods that we have a 

right to, why should we owe them anything?  They were only doing what was morally required of 

them anyway, and we received what we had a right to get.140 

There is some truth in this objection.  A right-holder does not owe anything to her 

correlative duty-holder simply because the latter does his duty.  But it does not follow from that fact 

that actions that serve to discharge a duty cannot have further moral consequences, including the 

                                                 
140 Note that if the duty to provide the goods of states is a duty to oneself, this issue does not arise.  The principle of 
compensation would, in that case, hold that we owe something to those who performed our duties on our behalf.  But 
since many reject the idea of duties to self, and would therefore be concerned about this objection, I will suppose that 
the duty to pursue the goods of states is a duty to others for purposes of this response. 
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generation of duties of reciprocity.  In fact, commonsense morality is full of examples of this 

phenomenon.  Most people think, for instance, that children owe their parents a duty of reciprocity 

for caring for them as children, even though parents have a perfect duty to provide that care.  There 

are also obvious examples of new duties arising from actions discharging imperfect duties.  If, in 

rescuing Kirby from drowning in a pond, Rickey ruins his shoes, it is natural to think that Kirby 

ought to compensate Rickey for the damages he incurred while performing his duty.  Declining to 

do so would violate a duty of gratitude.141  It is possible, then, to both discharge one’s duty and gain 

a right to reciprocity, and so the fair play account of political authority is not incoherent in the 

respect charged by this objection. 

Someone might also object that the state could not uniquely claim the ability to discharge 

duties on their subjects’ behalf, and so there might be competitor organizations that establish debts 

of fairness in the same way by offering alternative means to pursuing the morally required goods of 

states.  It is a considerable strength of my view that it can explain historical priority among 

providers, so that states justified by the principle of fair play are not vulnerable to this sort of 

competition.  The first provider of the morally mandatory goods has sole jurisdiction over its 

territory for two reasons.  First, once it is continuously providing the goods that generate fair play 

obligations, new obligations cannot be generated by competing providers.  Since the morally 

required goods are continuously provided, the state’s subjects are also continuously discharging their 

duties to seek those goods, and so there is no moral work for competitors to do on their behalf to 

create an additional debt of fairness.  Second, it is in the nature of these goods that they are most 

                                                 
141 Actions that discharge imperfect duties often have a feature that straightforwardly explains the creation of further 
duties.  The duty-holder likely had a choice in how and to whom to discharge his duty.  The beneficiary of his choice 
received a benefit that the duty-holder was not morally required to provide to her, strictly speaking.  Subjects of modern 
states generally do not have any meaningful choice in means for seeking the morally required goods of states, but this 
consideration could be helpful in establishing a fair play account of the origin of states. 
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effectively provided in the absence of competition—providers have a natural monopoly.  And since 

the goods are morally required, it would be wrong to interfere with their effective provision, as 

would-be competitors to the state propose to do.  My account does not entail, however, that 

membership in a cooperative scheme that is providing permanent benefits is permanent and 

inescapable.  It merely entails that subjects must repay their debts of fairness in order to regain “free 

agency” to choose between cooperative schemes.  Those who pay off their debts of fairness are free 

to start or join other political associations. 

Finally, it could be objected that this account does not provide an adequate response to 

Nozick’s worry about trivial goods as it applies to states.  Although functional modern states do 

provide the morally required goods discussed above, they also force unnecessary goods on their 

subjects, many of which are so trivial or useless to some subjects that they are not properly thought 

of as goods at all.  These trivial goods cannot generate fair play obligations, since people are not 

morally required to pursue them outside of a special obligation to do so—the very thing fair play is 

supposed to generate.  The non-voluntarist account developed here might explain why states’ 

subjects have a duty to submit to rules that are relevant to the provision of morally required goods, 

but if that is all it does, then it has served to justify only a minimal state and not any existing state. 

There is a three-part answer to this objection.  First, the principle of fair play justifies the 

rules of a scheme as a whole, not individually.  Playing fair according to rules involves, among other 

things, giving up one’s discretion in choosing how to reciprocate for the benefits one receives.  If a 

member of a cooperative scheme insists on picking and choosing for himself which rules to follow, 

he claims for himself a greater set of liberties than the other members of the scheme, and so treats 

them unfairly.  Now, although members forfeit discretion in choosing how to reciprocate, unfair 

content in the package of rules still counts as unfair, and tends to undermine the ability of the 
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scheme to generate fair play obligations.  By that, I mean that there is some threshold of fairness 

that the scheme must meet as a necessary condition for applicability of the principle of fair play, and 

each instance of unfairness in the rules counts against meeting that threshold. 

Second, some of the goods that schemes provide that are not in themselves morally required 

are both instrumental to and necessary for the provision of the goods that are morally required.  For 

instance, most states provide roads.  Roads are not morally required, and could in principle be 

provided by private firms.  But since roads are necessary for the provision of some of the morally 

required goods (e.g. national defense), it is not unfair to require support for their provision.142  If the 

state is inefficient in producing roads, however, such that there is a viable alternative that would be 

far less costly, then that inefficiency is unfair to the degree of extra costs it imposes.  It should be 

noted that if states bring too many industries and services under public control to support the 

provision of morally required goods, then the unfair costs of inefficiency will likely go up 

exponentially.  And if the unfair costs become high enough, the scheme may no longer be worth the 

while for participants, and so they would no longer have a fair play duty to submit to the scheme’s 

rules. 

Finally, actual states inevitably provide some goods that are simply wasteful, tacked on to the 

overall package of goods because of corruption or incompetence.  These goods might be worthwhile 

for a small set of subjects, but for most they are instances of pure unfairness.  States could make the 

provision of many of these goods (depending on their nature) fair by making support and receipt of 

them optional, but they generally do not do so.  There is no justifying the provision of these goods 

individually, but I think unfair provisions like these have to be very extensive and very severe to 

cross the threshold of unfairness for functioning states so that they can no longer generate fair play 

                                                 
142 Klosko makes a similar point about necessary instrumental goods.  Klosko, Political Obligations, 102-05. 
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obligations.  Unfair provision must be severe because the value of the morally required goods is so 

great that the package of goods is otherwise still likely to be worth the cost to recipients to support. 

The package of goods provided by a moderately wasteful state is still worth the cost to 

recipients because such a package, even though it is not optimally priced and is somewhat unfair, is 

far better than a state of nature in which morally required goods are underprovided, if they are 

provided at all.  To this claim it is bound to be objected that the state of nature is not the relevant 

baseline for assessing whether a package of goods is worth its cost.  The baseline should be, instead, 

some other possible state that would deliver a more efficient (or perhaps even optimal) package of 

goods.  Many will find this objection persuasive, but I think that the appeal of this alternative 

proposal is illusory.  For any state, even current states that political philosophers like to refer to as 

exemplars of good modern states, we can easily imagine some possible state that is fairer.  The 

alternative proposal confuses legitimacy with utopia, and makes the perfect (or near perfect) the 

enemy of the good.  As Rawls puts it, legitimacy is something less than justice: “it allows a certain 

leeway in how well sovereigns may rule.”143  States have moral reason to eliminate unfairness where 

it exists, but the stability they provide is eminently valuable, and should not be downplayed simply 

because we can imagine some better state of affairs. 

IV. Conclusion 

There are two primary obstacles to a fair play account of legitimate political authority as it is now 

understood.  The first is to show that the principle of fair play can generate the bundle of rights that 

make up legitimate political authority.  I have shown that fair play can generate these rights by 

reinterpreting the rules condition first inserted by H. L. A. Hart and drawing on insights from his 

                                                 
143 Rawls, Political Liberalism, 427. 
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legal philosophy.  The second obstacle is the longstanding challenge of showing that the principle 

can generate non-voluntary obligations to reciprocate for the provision of the morally significant 

goods of states without also generating similar obligations in cases of trivial goods.  I have met this 

challenge by proposing a plausible general principle of compensatory justice that makes it possible to 

justify modern states under realistic conditions.  Fair play has long been considered the most 

promising basis for political obligation.  It should also be considered the basis for a promising 

account of legitimate political authority. 
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