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"Freedom of Information 
Is Not Just a Media Issue" 

Zenger Award Dinner 
April 27, 2000, 7 p.m. 

Embassy Suites, Paradise Valley, AZ 

By Paul K. McMasters 

When I announced to my family at the dinner table a few weeks ago that I was going 
to receive the Zenger award, there was a brief silence, then my daughter said, "Is that a good 
thing ?" 

It is truly, truly a good thing. I am most grateful for this honor. 
I want to thank the University and all the individuals who conspired to pick my name 

for this year's award. 
The honor is greatly magnified by the names of those who have received this award 

before. I am privileged to know many of them personally; indeed, I am in regular contact 
with some of them - like Nat Hentoff, Jane Kirtley, Mark Goodman and Jean Otto. 

I am particularly grateful to the University for establishing this award in recognition of 
the importance of the First Amendment, its rights and values, as essential to the life of this 
still unfolding experiment in democracy. 

I don't want to turn this into an Oscar speech, but when Peter Prichard, the president of 
The Freedom Forum, learned of the award, he reminded me that we who receive such hon- 
ors owe a lot to our colleagues. That is particularly true when it comes to the people I work 
with at The Freedom Forum, such as Ken Paulson, who now runs the First Amendment 
Center - and a more fervent advocate for the First Amendment you won't find. But it is the 
vision of Al Neuharth and Charles Overby that has made The Freedom Forum such an essen- 
tial player in this area, and to whom I owe so much for seeing the need for the sort of work 
I do along with the others at The Freedom Forum. 

The person most involved in my being here this evening is John Seigenthaler, a name 
I'm sure most in this room recognize as a courageous and accomplished journalist and the 
founder of the First Amendment Center at Vanderbilt University. It was John who got me 
into First Amendment and FOI work while he was my boss at USA Today. Later, as my boss 
at the First Amendment Center, he continued to mentor, encourage, direct and prod me con- 
stantly - and most importantly, he served as the pre -eminent model of the First Amendment 
champion. 

Just one more person I should mention is my wife, Priscilla, who maintains that she is 
the only person in the world to whom I don't accord full First Amendment rights. 
Unfortunately, she couldn't be here tonight, but I have to tell you it has been her wise coun- 
sel and gentle support that has helped make my efforts not only more effective, but more fun 
and rewarding. 

Now I fully understand that this award comes with a price attached: I have to give a 
talk. Essentially, that means that both you and I must suffer a penalty for tonight's festivities: 
I have to sing for my supper, and you have to listen. 

I promise to ease your suffering just a bit by keeping my prepared remarks as brief as 
possible and saving the best part of the evening for your questions and comments afterward. 

By the end of our conversation this evening, I hope that we all will have agreed on the 
following: 
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That maximum access to government information is a fundamental right and a shared 
responsibility of both the press and the public - and freedom of information is in deep trou- 
ble today. That delay and denial of access to information is, in fact, censorship. It is censor- 
ship of the most insidious sort, because it is censorship at the source. 

And that we all must commit ourselves to the idea that we not only can, but must, do a 
better job of living up to the ideal of a truly open society. 

Yes, I know, that is a tall order, but if we don't get to work on this, our claim to live in 
an open society is a cruel hoax on the American people and a betrayal of our democratic 
mandate. 

Delay and denial of access is more than an irritation or an inconvenience for the press 
or ordinary citizens. It is an affront to the Jeffersonian principle of an informed citizenry. 

I realize that some of this may seem like preaching to the choir - especially for this 
crowd - but I'm not. I am here to tell you that not only have most of us been skipping choir 
practice lately, we have forgotten the words to the songs. 

I think it would help all of us to focus just a moment on the scope of the problem of 
delay and denial of access to information. I can go into more detail about these things in the 
question and answer portion, but here is a sampling of what we're up against. 

Washington, D.C., the capital of the open society, is awash in secrecy and efforts to 
keep information from the American people. Just a few examples: Two weeks ago, 
Congressmen Davis and Moran of Virginia introduced legislation that would exempt 
exchanges of information between the federal government and private businesses from the 
federal Freedom of Information Act. Supposedly, the bill would prevent cyber- attacks 
against critical infrastructure. So they propose to blow a real hole in the FOIA to prevent a 
possible cyber- attack. 

This same sort of cyber -panic resulted in massive injury to the people's right to know 
last summer, when a bill was rushed into law to prevent the EPA from making available to 
millions of citizens living in the shadow of 30,000 chemical facilities information crucial to 
their own health and safety. 

Also last year, Congress slashed funds to put a halt to the declassification of massive 
stores of secrets no longer considered injurious to national security but of great importance 
to historians, researchers and ordinary citizens. 

This is just a sampling of what's happening at the federal level. The story is just as sad 
at the state level. 

In the past three years, journalists and concerned citizens in a dozen states have con- 
ducted FOI audits of government agencies, with alarming findings. Routinely and regularly, 
government officials are violating the states' sunshine laws by refusing to turn over records 
requested by citizens. 

These audits have demonstrated three things: Ignorance of the people about their rights, 
ignorance of public officials about their responsibilities under the law, and unwillingness by 
attorneys general to punish the offenders. But it is at the local level, where the actions of 
government are most likely to intersect with the day -to -day lives of Americans, that we find 
the most depressing attitudes toward access. 

If there is any doubt just how closed a society we have become, here are some things 
officials on city and county councils, commissions and boards do to shut out the people: 

They go into secret sessions. 
They conduct "virtual" meetings by telephone, fax or e-mail. 
They meet in small, less -than-quorum groups. 
They won't accept agenda suggestions from the public. 
They impose onerous requirements for a citizen to get on the agenda. 
They won't allow negative comments about public officials or employees by name. 
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They won't allow citizens to speak about certain topics or more than one topic. 
They strictly limit the amount of time a citizen can speak. 
They make them sit down if officials think they are not speaking in a respectful or def- 

erential manner. 
They conduct the people's business during "retreats," professional gatherings or other 

meetings remote from the community. 
They require the city or county attorneys to look after their interests rather than the 

interests of the taxpayers. 
To add insult to injury, they justify these actions as being for the people, rather than 

their own convenience and comfort. Thus: 
They exploit the panic over personal privacy to put even more information out of reach. 
They describe government information as a revenue source and turn it over to private 

vendors, explaining that they are making money, when in fact they are compelling the tax- 
payers to pay for the same information twice. 

They refuse to disseminate information without being forced, and do not fully or effec- 
tively utilize new technologies to make more information available more quickly. 

It all adds up to the shutting of the public out of the political and governmental process 
on a massive scale, and gives the lie to the whole idea of an open society. 

How did we get to this? 
The primary culprits, of course, are government officials who develop a proprietary 

attitude toward information. Information truly is power. Its also a nuisance to spend time 
and resources on sharing it with the taxpayers who footed the bill for its collection in the first 
place. 

But the American press also bears some of the blame for this sorry situation having to 
do with access to information. 

The origins of that blame go all the way back to the very beginning - to the prehistoric 
journalists. These prototypical journalists, in my mind, were the scouts and the sentinels for 
primitive tribes. They looked and acted a lot like modern journalists, except there are more 
of them today, they dress slightly better, and they've got neater tools. 

These early "journalists" went out ahead to lay out the best route, to spot the dangers, 
to find food and water, to describe the wonders of what lay ahead. The sentinels stayed 
awake and searched the darkness for danger, poised to sound the alarm when harm drew 
near. 

They were an essential part of the tribe's nightly gathering around the campfire as they 
reported what was out there. The people listened to and relied on these early journalists 
because they were telling them about the essentials of life and community. It was inevitable 
that tribal leaders would try to control these journalists because what they had to report 
would sometimes be inconvenient to leadership. 

Over the centuries since, journalists, their jobs and their status in the community have 
evolved, but the essential nature of the role they have played has remained the same. 

And the tension between the journalists and the leaders has not eased, either. 
Thus the governors have always tried to control the journalists - for reasons good and 

bad. That remained true when America came along, even though the framers of our 
Constitution and the authors of the Bill of Rights demonstrated more democratic vision than 
any leaders before. 

In fact, the press as a right and freedom was more revered at this point in our history 
than even freedom of speech or religion. It was labeled "the great bulwark of liberty." 
Madison's first draft of the Bill of Rights had a separate clause for the press, which said, "the 
press shall be inviolable." 

Despite these noble sentiments, our commitment to that ideal was inconstant from the 
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outset. We mark the John Peter Zenger trial as the occasion of our emergence from the dark 
ages of the press in the service and shadow of the government. 

But in truth, more than half a century after the Zenger trial, American journalists were 
being tried and convicted under the same pretenses refuted by the Zenger jury. 

And it didn't cease with the ratification of the First Amendment almost a century and a 
half later. Journalists and members of Congress alike were sent to prison for what they wrote 
for the newspapers of the time. So it has gone right up until our own times. 

While censorship could be justified during wartime, or at least rationalized, it was a 
tougher proposition during peacetime. So withholding and secrecy became a high art. To 
help it along, a Cold War was declared to keep the citizenry in sufficient state of alarm to 
accept censorship. 

Add to that propaganda, disinformation, and news management, and you have all the 
tools in place that one normally associates with a dictatorship. The courts were not much 
help. There were no significant pro -First Amendment decisions by the Supreme Court, in 
fact, until after World War I. 

But gradually, the idea of a free and independent press in fact as well as .on paper began 
to take hold. 

So overt censorship of the press by the government became a much more difficult 
proposition. But government officials are nothing if not innovative when it comes to keep- 
ing their hands on the levers of power. 

As overt suppression of the press - censorship - was quelled, a new method was devel- 
oping to control the press: the withholding of information. What government could not 
accomplish by punishing the press it learned to accomplish by starving the press. This was 
a different brand of censorship - at the source - but censorship nonetheless. 

And it was a frontal attack on the Jeffersonian principle of an informed citizenry. Of 
course, it wasn't about the press at all. But the press fell into the trap of taking it personally, 
and forever damaged the cause of access by thinking this was about the press and not about 
the people and basic democratic principles. 

Now, I realize it may seem a bit much to burden the press with so much responsibility 
when it comes to promoting and protecting our right to know, especially when the press is 
held in such low esteem by so many Americans. 

Criticism of the press comes fast and furious from all points these days, from lawmak- 
ers, from the courts, from fellow journalists and from the people. Critics in academe say the 
press is too conservative. Critics in politics say it's too liberal. The rest say the press is super- 
ficial and sensational, arrogant and ignorant, invasive and inaccurate, biased and bent. 

Worst of all, they say the press is a part of the problems afflicting our nation, rather than 
a part of the solution. Well, with freedom of information, we have an opportunity for the 
press to be a part of the solution. 

One of the things that troubles me deeply is that many members of the press - print and 
broadcast - across the nation not just sincerely but fervently believe that they are engaged in 
a business enterprise, that their first job is to serve the bottom line. 

Certainly that is the job of the publisher and the ad and circulation directors. But it most 
definitely is not the job of the folks in the newsroom. Even so, a significant number of jour- 
nalists seems to buy into the idea that their primary purpose is to deliver eyeballs to adver- 
tisers - whether or not they are attached to brains. 

As long as that idea persists among journalists, the press will have a more difficult time 
being the solution, rather than the problem. If we are in this enterprise to make money, to 
acquire power or to build a reputation, we are sure to disappoint ourselves, our profession 
and the dreams of our founders. 

That is why the press must get out of this no -win proposition of considering freedom 
of information as "inside baseball." In the end, that becomes an excuse for doing nothing. 
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We all have to learn that access is not just a media issue. 
The press, the public and even government wound up mischaracterizing the problem, 

because the press took it personally when the government censored and withheld informa- 
tion. It took on the government and forgot that it was the people who were being wronged. 

To be a part of the solution, the press must first recognize that freedom of information 
is a right of the people, and that denial and delay of access is a form of censorship as perni- 
cious and anti -democratic as the censorship that burns books and puts journalists in jail. 

There is no justification for censorship in a democratic society. All censorship is bad, 
but censorship of the press is particularly threatening. Censorship of books and other media 
generally has to do with sex and other naughtiness. Censorship of the press almost always 
has to do with suppression of the truth about our governance and the things that affect our 
daily lives and livelihoods in profound ways. 

So what do we do? 
I don't pretend to have all the answers, but I do have some proposals. 
Here are just a few things the press can do, and we can go into more detail later: 
Muster outrage for delay and denial on behalf of the public. 
Cover FOI issues to a fare- the -well. 
Make sure articles made possible by FOI laws make a note of that. 
Editorialize on freedom of information; write columns on it. 
Watch lawmakers and lawmaking. 
Conduct an audit of public officials' compliance with sunshine laws. 
Recognize good work by citizens and political leaders in opening up government. 
Go to court to assert the public's access rights if you have to. 
Here are some things that the public can do: 
Ask candidates about their stands on open government. 
Go to public meetings and demand accountability. 
Request records regularly. 
Hold elected officials at all levels accountable. 
Support laws that open up government. 
Insist on being heard. 
And while we're handing out assignments, here are some for public officials, too: 
They need to begin with a presumption that records and meetings are open. 
They need to resist a proprietary attitude toward public records and a dismissive atti- 

tude toward citizens' right of access. 
They need to view citizen requests for information as an opportunity to involve more 

people in the political process and their own governance. 
They need to find ways to make more information available to more people - with 

out their having to ask for it. 
They need to recognize that an informed citizen is a more trusting citizen. A more 

trusting citizen is a more involved citizen. And a more involved citizen is the foundation of 
good government. 

Why does it matter? It matters because in an environment of secrecy and information 
suppression, citizens grow increasingly distrustful of their leaders, increasingly unsupport- 
ive of decisions made behind closed doors, increasingly suspicious of secrets locked away 
in files, and increasingly angry at bureaucratic resistance to granting access to even the most 
routine records. 

In such an environment, paranoia and conspiracy theories thrive, and opportunities for 
improving government policies and practices go begging. 

In such an environment, it is not just the dream of democracy but the reality of democ- 
racy that begins to shrivel and confront the idea of a slow death. 

Thank you. 
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