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FOREWORD
One hundred and forty -five years ago in Alton, Illinois, the
abolitionist editor, Elijah P. Lovejoy, gave his life in the defense of his consitutional right to print without fear. He was shot and killed by a mob that
sought to still his editorial voice and stop the publication of the Alton Observer.

Tonight we honor another newsman from Alton, Illinois, Paul S.
Cousley, who has fought to keep the Alton Telegraph newspaper publishing
in the face of a $9.2 million libel suit. Mr. Cousley and his staff have battled
over seven years in the courts to protect the newspaper and the principles of
law which enable not only reporters but any citizen to talk freely with
or
police, prosecutors or other investigators without fear of retribution
law suits.
An Illinois jury awarded the largest libel verdict in American newspaper history as a result of a confidential memorandum two Alton Telegraph
reporters had forwarded to the Department ofJustice. The memo carried information about a contractor's relationship with an Alton savings and loan
association. Federal authorities later closed that firm because of questionable loan practices. The reporters' memo never was published in the newspaper, but the contractor obtained a copy of it through the Freedom of
Information Act and then filed the libel suit.
Representative Paul Findley of Illinois has said, "The idea that a
newspaper can be sued and possibly driven out of business because of something it didn't print is absurd."
It would be enough that a libel suit is won over an item never published in a newspaper, but there is something more basic involved here for it
including responsible newspaper people
is the duty of every citizen
to assist the agencies of government with information. The Alton Telegraph
libel verdict endangers this process as well as threatens a news organization's
right to seek information.
The John Peter Zenger Award is presented annually by the University of Arizona in the name of freedom of the press and the people's right to
know. Zenger sat in a colonial New York prison for eight and one -half
months to preserve that cherished freedom. Even while he sat in prison his
paper continued to publish, missing only one weekly edition.
Paul Cousley has kept the tradition of John Peter Zenger alive by
continuing the publication of the Alton Telegraph in the face of this massive
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-
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libel verdict. Since the jury verdict there has been a $1.4 million settlement
The University of Arizona is proud to have initiated the Zenger
Award twenty -eight years ago and tonight I take personal pride in honoring
Paul Cousley. Mr. Cousley, the third generation of his family to publish the
Telegraph, joined the newspaper in 1919 after graduation from the Uni versity of Illinois. He moved up through the ranks to become editor and publisher, and in 1970 stepped back into the role of editor emeritus, and publisher.
Tonight Paul Cousley joins many of the great names in American
journalism who have been awarded the University of Arizona's Zenger
names such as Arthur Krock, Katherine Graham, James Reston,
plaque
Erwin D. Canham, Eugene Pulliam and Walter Cronkite. A heart condition has prevented Paul Cousley from being with us tonight but his cousin
Stephen Cousley, editor of the Alton Telegraph, is here to represent him.
Mr. Cousley, it is my pleasure to present this magnificent silvér and
turquoise plaque, representing in the best of American tradition the 1981
John Peter Zenger Award for Freedom of the Press and the People's Right to
Know.

-

Henry Koffler
President
University of Arizona
September 24, 1982

PRESERVING THE
ALTON TELEGRAPH
Stephen A. Cousley

Thank you for this high honor on behalf of Publisher and Editor
Emeritus Paul S. Cousley and our faithful co- workers at the Alton Telegraph.
We thank you also for our loyal readers and supporters, who have seen us
through a trying ordeal.
We are proud to be part of an event honoring John Peter Zenger and
the press freedom principles established in his trial and acquittal.
Zenger was harassed because he published stories critical of an administration. He was vindicated because he supported the truth and the
rights of the people of this nation to know. The story of the Alton Telegraph
is similar in many ways.
Telegraph publisher Paul S. Cousley has spent a lifetime striving to
keep the public informed through ever -improving local news coverage. He
is an editor and newsman foremost. He writes editorials and edits the letters
to the editor each day. He has provided leadership to constantly improve the
newspaper's staffing, its content and its service to the community.
Six days a week, we try to put out a well -written, well- edited
mainly local newspaper.
Our mission is to inform our readers of their "need to know" information. We try to prepare them to guide their government officials in shaping public policy and to elect the best qualified to office.
We have a deep responsibility to our readers. The Telegraph, with a
circulation of 37,000, is the only newspaper in most of the homes in our
market. Our family -owned and managed newspaper is on the Mississippi
River in Southwestern Illinois about 20 miles from St. Louis, Mo. , in Madison County, which is becoming famous nationally for its generous jury
awards.
We have struggled to keep our doors open since a well -known
mega- verdict in June of 1980 and our filing for Chapter 11 bankruptcy
reorganization in April 1981. Those events are familiar to many of you from
wire service, metropolitan newspapers, trade journals or possibly the piece
on 60 Minutes which was repeated in July.
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So we could appeal, we filed bankruptcy to keep James Green from
seizing our bank accounts, equipment, and newspaper. His attorney was
trying to collect a $9.2 million libel judgment against the newspaper and
two reporters.
A circuit court jury in June 1980 smacked the paper with the judgment in Granite City. They deliberated only five hours after a five- and -ahalf week trial. A Granite City area builder, James Green, claimed a memo
from two reporters requested by Justice Department attorneys caused his
credit to be shut off. He blamed us for personal losses and collapse of his
company.
Many of you are aware the newspaper business in Alton is different
than in most Illinois communities.
Alton's difference goes back to its role in the history of freedom of
the press and speech.
A 93 -foot monument to Abolitionist Editor Elijah P. Lovejoy captures local and visitor attention at Alton Cemetery.
On the monument a plaque on the press quotes Lovejoy under the
as long as I am an American citiheading: Champion of Free Speech:
zen, and as long as American blood runs in these veins, I shall hold myself at
liberty to speak, to write, to publish whatever I please on any subject
being amenable to the laws of my country for the same."
And, another side of the monument quotes him under the heading
"Minister of the gospel, moderator of the Alton Presbytery (now named for
him): lithe laws of my country fail to protect me I appeal to God; and with
him I cheerfully rest my cause. I can die at my post but cannot desert it "'
People from all over the world are awed with the size, beauty and .
meaning of this memorial to the first martyr for freedom of the press.
Lovejoy was killed by an angry mob while defending his press in a
warehouse on the Alton waterfront. They disagreed with his anti -slavery
views. And, they destroyed several presses in St. Louis and Alton. His
stand, like Zenger's, is a basis for today's press freedom.
Lovejoy's grave near the monument is the site of an annual pilgrimage and rededication to the constitutional principles for which he died. The
Telegraph has always tried to maintain and promote the spirit and tradition
of Lovejoy. His press frame is in our lobby. We feel his press, too, is a symbol of freedom.
Telegraph reporters, Joe
in March of 1969
Some 13 years ago
to Strike Force promemo
a
Lhotka,
sent
typewritten
Bill
Meiosi and
secutors of the U.S. Department of Justice.

"...
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The attorneys were in the St. Louis area gathering raw data to support investigations of suspected labor racketeering.
Our reporters covered courthouse and local government beats. After
a meeting or two with reporters to gain local knowledge, the federal men
said: "Put it in writing and send it to us marked `Confidential.
The memo contained questions asking whether Mafia money was
part of the rapid growth of a local Savings & Loan Association named Piasa.
The Home Loan Bank Board in Washington received a letter from the Anti Rackets Division of Justice telling of possible Mafia money in the association and other practices which might deserve a closer look.
And Chicago Home Loan Bank Board received another version. A
team of auditors expanded the scope of its routine investigation.
After many complicated meetings and an ongoing investigation,
the S &L board shut off credit to a major borrower James Green. At the urging of savings and loan Vice President Robert DeGrand and President
Henry Wuellner, Green, a subcontractor, had taken over many loans and
properties from a previous large borrower and builder of several years,
Donald Hazel. Hazel was an ex-convict whose name was frequently in the
news as a "police character. " He was a bail bondsman, ran a notorious
tavern, and was charged in a tavern shooting.
Green claimed to be the biggest builder of four -family flats south of
Chicago, with all of his loans coming from Piasa. Green's loans on which he
or his nominees participated totaled some $14 million.
Piasa Savings & Loan had grown from assets of $10 million to over
$100 million in a 10 -year period.
The Madison County Sheriff and his chief deputy, and other courthouse officials, were puzzled at Green's rapid growth and favored borrower
status. They shared this speculation with out reporters. Local real estate
people and developers weren't as successful as Hazel and Green in getting

-

loans from Piasa.

Reporters Melosi and Lhotka could not verify allegations made by
these officials so they asked the Justice Department to help investiagte. The
reporters had documented many property transfers in the recorder's office.
But they were about as far as a pad and pencil reporter could go. I won't go
into all that background. Much of it has been reported elsewhere.
In a report to the Home Loan Bank Board, a vice president and secretary of Piasa, attributed the increase in slow loans to increased living
costs, increased unemployment, less overtime pay, general business and in-
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dustrial slowdown. The association's slow loans had been greatly affected by
the James Green problem loans.
Another loan service officer stated the Green and loans to nominees
moved around so much between different borrowers it was almost impossible to determine who to contact for payments.
The investigators revealed a series of irregularities and questionable
lending policies and practices. The savings and loan board limited Green's
credit. Green gave up his properties voluntarily.
Sometimes, judicial decisions can be difficult to understand, inconsistent and contrary to law. They are a serious threat to newspapers and First
Amendment rights of all people if cases which should be dismissed in early
stages are allowed to stand.
Illinois libel law provides a one -year statute of limitations. If you
know or should have known of an alleged libel, you have one year in which
to file a suit.
DeGrand's attorney, through a Freedom of Information Act suit of
several years' digging, also had come up with the memo, letters from Justice to Home Loan Bank, Washington, and to Chicago Home Loan Bank.
Starting in February, 1975, nine lawsuits with asking prices from
$1.5 million in actual and up to $10 million in punitive damages were all
from the memo. The actual damages sought were over $20 million and
punitive damages sought topped $53 million.
Also, in our motions asking the court to dismiss the DeGrand suit,
Telegraph's attorneys cited absolute privilege (the Krumin Case). Although
decided in 1930, the Krumin vs. Bruknes Case principles still apply. In
that case numerous other decisions were cited in which members of the public informed government agencies of possible criminal action. And it was
held these communications were absolutely privileged. We asked the court
to rule on whether communications from citizens to prosecutors or police,
representing information about possible criminal activity was privileged.
Ignoring the libel law, the judge left the door open for other cases, including Green's.
Publication of news stories of the first suit should have put the
plaintiffs on alert and given them the knowledge of an allegedly defamatory
act. Ironically, a St. Louis Post -Dispatch series gave this knowledge to the
people. One plaintiffs lawyer even had the series in his files.
And, when the Green suit was filed, the circuit clerk personally delivered copies to newspapers, television and radio stations which should
have barred later suits.
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Illinois also has an innocent construction rule relating to libel.
Theoretically, if a story is innocent on its face, it is deemed to have innocent
construction and, therefore, isn't libelous.
Unfortunately, we have had tough sledding most of the way in
a court whose members are appointed by the Supreme Court after recommendation by the Democratic County Chairman. Candidates contribute
$15,000 to the party to be slated.
Special rules seemed to apply to the Telegraph which is the county's
largest daily newspaper. The Telegraph is known for its aggressive local government and political coverage.
We observed a deliberate attempt to ignore and destroy the statute
of limitations in an effort to make libel cases like personal injury cases where
discovery is the cause of injury not occurrence.
Green's case went to trial in May of 1980 before an appointed judge
who had unsuccessfully sought our editorial endorsement weeks before in a
primary election. He was defeated in the April primary by a 10 -year veteran
judge who is widely known. Later, he was reappointed after receiving the
endorsement from the county chairman. He sits today.
The Green Case was complex. A jury heard complex arguments over
loans to one borrower rules, savings and loan operations, real estate, and
many other technical subjects. Dozens of exhibits were available: Letters,
newspaper clippings and all kinds of details.
One juror I talked to after they reported the verdict said he felt the
deliberations were "like union negotiations." I doubt seriously whether
they examined the pile of exhibits. And, jurors don't take notes. Remember
the trial lasted five- and -one -half weeks ranging over many complex subjects.
Little did they know $9.2 million far exceeded insurance coverage
of about $1 million, and the Telegraph's net worth of about $3 million.
The verdict was for $6.7 million in actual damages and $2.5 million in punitive damages.
They felt Green should be compensated and the Telegraph punished
because of the unbuilt shopping center, movie theater, swimming pool and
apartments for the "working people of Granite City."
We were shocked. We had given it our best, knowing all the time
we were up against one of the most successful plaintiffs lawyers around,
Rex Carr.
Years of discovery depositions, countless hours of discussions on
motions, communications with lawyers and insurance companies. The Tele-
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graph board and staff were stunned. How would we pay? Could we appeal?
Now what do we do?
First, we sought help from Jenner & Block in Chicago. Bert Jenner
took our case before their litigation committee. And, Judge Philip Tone,
newly returned to the firm from years as a U.S. District Judge and a U.S.
Appeals Judge, became our counsel with Dave Sanders, a libel specialist,
and a host of others. First action was to get the transcript, 4,000 pages long,
typed so we had a record to work from.
Extensions were sought for filing the post trial motion which contained 112 points of error in trial which was argued by Tone Nov. 11. Judge
Chapman denied the motion filing the order the last day he was in office.
Nov. 26. He gave no reasons or written opinions.
Another surprise was a requirement of a bond of about $13 million
which was the amount of the judgment plus statutory interest. The interest
alone was an awesome figure.
Have you ever tried to get a bond for that amount? Your friends narrow down quickly. Anyone here capable of posting such a bond? We could

not get a bond.
We found the cost prohibitive. We spent weeks trying to get a stay
of execution from the 5th District Appellate Court. They denied the request. We tried other alternatives to bond. We tried for a stay from the Illinois Supreme Court. They denied the stay. We were treading two perilous
paths in the courts.
We were talking with Green's attorney along the way knowing full
well he could seize our assets if negotiations broke down.
Without the bond, we were unprotected. For some months early iri
1981, we attempted to negotiate a settlement from a weak position. Some
of our board felt this was a worthwhile effort.
Others felt an appeal was needed. In April 1981, after much soul searching, we felt Green's settlement demands were unlivable. We decided
to file a petition for Chapter 11 in U.S. Bankruptcy Court. We wanted our
appeal heard. We had to keep the paper going.
We knew what went on in the trial. We knew the record was filled
with reversible error. We hoped we could earn absolute reversal, a new trial,
or a reduction in the judgment.
We felt we had to keep our doors open. We had to protect our readers, our employees, our advertisers, our carriers and our community. We
know from newspaper closure in St. Louis and East St. Louis, our com-
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munities would suffer deep wounds if local news of government and the
market place was cut off for even a short time.
to some a desparate
Filing for bankruptcy to keep our doors open
move
put a national spotlight on our critical situation.
Many ask: "What did others in the news media do to help ?" Starting
with a column from Congressman Paul Findley, a former newspaper editor owner, the request for interviews and stories rolled in. St. Louis television
and newspapers, UP, UPI, major metropolitan papers, tradepress, trade associations, legal papers, magazines. They all wanted to know what was
going on. The question they asked was:
Why would a newspaper be forced into bankruptcy to keep its doors

-

-

open?

The Chicago Sun -Times and Brian Kelley were first to tell the story.
Rep. Findley's column and letter writing spread the word of our

plight.
Other papers carrying stories included: St. Louis Post -Dispatch and
Globe -Democrat; Rockford Register -Star, Washington Post, Springfield, Ill. ,
Journal, Los Angeles Times, San Francisco Examiner & Chronicle, Chicago Sun Times, Arizona Daily Star, many Illinois newspapers, Oakland Tribune, New
York Times, Miami Herald, Fort Worth Star-Telegram, Christian Science Monitor, Editor & Publishers; Publisher's Auxiliary, Presstime and the list went on.

Friend of the Court help came from many directions, too, including
the Reporters Committee, Sun -Times, Gannett's Danville and Rockford, New
York Times, Peoria Journal -Star, St. Louis Post, Waukegan News-Sun, ASNE,
SDX, Copley Press and the Chicago Tribune.
For unexplained reasons, the Appellate Court denied permission to
file amicus briefs. That was an unusual move.
Why all the news media interest? If the case stood at a higher court
level, it could become a dangerous precedent in the escalating libel war and
harm the free flow of information.
Citizens and newsmen must be free to inquire, to seek answers to
unverified questions, suspicious or allegations. Where would police and
government officials be without sources of information and input?
Our foremost goal was a fair hearing in appellate court on the merits
of the case.
We felt along the way and particularly, in April a year ago, we had
no choice but to appeal the Green judgment. Working with Philip Tone,
David Sanders, and Ron Peterson of Jenner & Block in Chicago; and our
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local attorneys, Bill Cox and Charles Williamson, we proceeded. We had

continuing support of Arthur Hanson of ANPA and Mutual Insurance.
Grinding out an appellate brief from 28 volumes of court transcript
is no small task on a deadline basis. After skirmishes about length, the
nearly 150 page brief was filed in mid July 1981. The other side had 45
days initially and was granted a 90 -day extension. They sought an additional 90 day entension. However, Green didn't ever file an appellate brief.
He successfully delayed responding from July until April.
And, he received his properties back from the government in October to settle a $3 million judgment and other pending suits against the
FSLIC and savings and loan which took over his properties. But, those are
other stories.
Earlier this year, we were battling in four different courts. The legal
quagmire widened and deepened.
The other lawsuits then were remanded to state court for possible
trial. We appealed this remand to U.S. District Court. Along the way,
many people helped shore up our sagging confidence.
Informative series were published in December and February in the
St. Louis Post-Dispatch and Globe Democrat on how the Madison County
courts operate.
We were protected by a stay in Bankruptcy Court only until the
claims from other lawsuits were reduced to judgment, appeals heard, and
final non -appealable judgments rendered. At that point we wondered if
there would be anything left of the newspaper.
Chapter 11 of the new Bankruptcy Act provides an automatic stay
protecting a debtor from levy, execution and sheriff's sale of assets pending
reorganization of debt.
We filed a debt reorganization plan on an emergency basis to show
our good faith. The bankruptcy court said in several rulings the appeal in
Mount Vernon was central to the outcome of the bankruptcy.
Green and his lawyers kept harassing the reporters, the publisher,
the newspaper, seeking to enforce the judgment.
They filed citations to discover assets personally serving them on
family members and reporters.
Green continued to pressure Bill Lhotka, now a Missouri resident,
and Labor Editor of the Post -Dispatch. They also pursued former reporter Joe
Meiosi.
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We obtained an injunction against Green's improper collection efforts. And, we removed all the cases to the bankruptcy court to protect the
paper from further devastation judgments and legal expenses.
Many mindboggling legal skirmishes took place in the next few
months.
We hoped for an absolute reversal. Issues included absolute
privilege; cause; speculative damages; denial of a fair trial by gross misconduct of plaintiffs counsel; rulings excluding key evidence; whether punitive damages are constitutional, excessive, or supported by evidence;
whether the First Amendment prohibits imposition of defamation liability
on newspaper reporters who, to have information verified as part of the
newsgathering process prior to publication in the newspaper, must necessarily communicate the information; _whether the reporter's memorandum
is, as a matter of law, not defamatory under the Illinois "innocent construction rule."
Our other possiblities were: reversal and remand for a new trial, for
a remittateur which is a reduction of the amount of the judgment.
We felt rulings in the Green Case should control the other suits. If
Green was reversed, other cases should fall "like a house of cards."
If not, we hoped to go to the Illinois Supreme Court. Two recent
cases there affirmed absolute privilege. The justices used all the familiar
newspaper cases in supporting their rulings.
Where do we go from here? The road has been rocky and the journey
long. Our staff and employee support have been courageous. Their morale
greatly improved after filing Ch. 11 and filing the brief. No one lost a pay
check. They were totally supportive in a political -type campaign waged
early this year. They were asked to vote for our plan over Green's as creditors
because of vacation benefits due.
That battle and several other tough ones were waged early this year
as we prepared for an April 13 confirmation hearing on our plan of debt
reorganization. We hoped the plan would leave us in ownership and control
of the paper. Green's plan provided for him taking over, installing a new
board and removing the Publisher and Editor.
Then another shock wave hit us. On April 8, the Illinois Appellate
Court dismissed our appeal and said it should be heard in the bankruptcy
court. The bankruptcy judge had ruled several times the state appellate
court was the place for the appeal as an extension of the circuit court. The
appellate court said cases against the reporters could not be severed from the

[
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bankruptcy and remanded the whole appeal to the bankruptcy court.
Again, we were like a basketball. And, the bankruptcy judge didn't feel he
should hear our appeal.
We kept the door open to go back to the appellate court.
And, we went to extraordinary lengths to prepare for the hearing in
bankruptcy court. If we were unsuccessful Green could take over the paper
and dismiss the appeal.
His move would have denied the paper and the reporter's right to
judicial review.
Ironically, we were a solvent company except for the $9.2 million
judgment.
I can't think of any more "chilling effect" than taking an appraiser
around to give you a value for forced liquidation sale of a newspaper.
That's the "worst case" everyone had been calling our situation.
We were ready for the hearing with well -prepared expert witnesses.
In two days before the hearing, settlement talks got serious. And, a complex tentative agreement was hammered out as the hearing approached.
The agreement needed approval by the court.
Reporters from the AP and many newspapers attended this hearing.
A crowd of nervous employees and other Telegraph supporters packed the
courtroom as well as people on the other side.
The pressure was intense that day for all. The judge agreed to the
settlement proposals. He agreed to hear other cases as claims in the bankruptcy court. Complex negotiations continued on several fronts. But the
storm clouds were beginning to clear.
Many detailed arrangements were worked out in the coming weeks
to fund the settlements.
By the end of May, the judge approved settlement of four claims,
including Green, Green Construction, and two men named in the memo.
Another one followed in a few weeks.
And, on July 6 the judge confirmed the "agreed plan" which was
supported by the people whose claims were paid.
Our employees and community were a lot happier after our July
court hearing in which the judge ended the bankruptcy.
"What does it mean in plain English ?" I asked Ron Peterson, the
bankruptcy attorney. "It's over," he said. He explained it to Paul and our
board. We spread the word to employees and the community. The planned
fight was over.
We all were immensely relieved.
[14]
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We still have some mop -up to do, including paying off a bank loan
which we feel is within reach.
One day in June, we turned over checks for $1,400,000, and three
for $56,000 the next week.
We felt like the hostages were freed.
The Telegraph remained in publication and under the same management and ownership. No one lost a job.
Our board enacted a wage and salary freeze in July.
We are due soon for a hearing on attorney's fees, and administrative
costs. We have two libel suits to be heard as claims in the bankruptcy court.
Tight belts, yes, but who doesn't have one these days?
Public and media support have been widespread and heartwarming.
Their sincere concern is reassuring.
Would the case, if left standing at higher levels be a dangerous precedent which could limit or end investigative reporting? Yes it could. Settlement washes the record clean.
The Venue Statute requiring a libel case be heard in the county in
which an alleged libel occurred could continue to be troublesome for all Illinois newspapers. You should be familiar with your own state laws. A
newspaper that's doing a thorough job covering local government, politics
and courts makes itself unpopular.
And many jurors think the press needs a hard spanking.
The Illinois Supreme Court bond rule needs modernization so it's
not a threat to every newspaper, radio and television station or business.
And the statute of limitations for libel must stand and courts must
recognize it.
We don't feel libel is like a personal injury, or malpractice. Press
freedom is different than a medical malpractice case or a personal injury
from an auto crash.
We all must work to keep the press free from shackles which could
limit individual liberties.
We hope and feel our battle has helped reporters everywhere and
other newspapers, too.
Flora Lewis, New York Times columnist, described the reporter's
role best:
"A reporter who tries to judge, or cover up is an irresponsible reporter, not one who tries to reflect the actual colors of the battlefield. It is
not and must not be, the reporter's job to foresee the consequences of telling
significant facts. That is trying to play God and stop history.
{
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"Truth is the hardest substance in the world to pin down. But the
one certainty is the awesome penalty exacted sooner or later from a society
whose reporters stop trying.
"Which side attracts your sympathies, where and how you get the
information is not the crucial issue. If you're on the side of democracy, freedom, the fate of the United States and human decency, then you have to be
on the side of chasing the truth."
We can't stop asking questions. That's what the Telegraph and its
reporters were being flogged for.
John Peter Zenger was tried for his beliefs in freedoms. Since the
day he sat in prison many others have had to stand up to defend freedom of
the press.
The Alton Telegraph and its people have paid our dues, too.
We only hope the experience has benefited the cause of press freedom You and I must stand together in the continuing struggle for freedom
of the press and the people's right to know.
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