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FOREWORD
A new decade has begun, but the news profession, and the
American people, for whom it acts, are faced in the 1980s with the
prospect of a court system that is seemingly unaware of the damage
inflicted on freedom of expression in the 1970s.
From the sanctity of elevated seats and black robes, jurists
throughout the country have ruled again and again against the
people by restricting the press.
Although we are but 11 days into the new decade, it is safe
to predict that the leadership in the isolated marble palace that is
the Supreme Court will attempt to continue the trend toward wiping away the right of the citizens to be provided with full and
complete information. How far it will go in the 1980s is a matter of
conjecture. It is a matter of conjecture, too, how far it might have
gone in the 1970s if the people and the press had not had leaders to
warn of the judicial encroachments upon freedom.
Tonight we honor the individual who was the most consistent and reasoned spokesman for freedom of the press during the
1970s: Jack C. Landau, reporter, columnist, magazine editor, director of the Reporters' Committee for Freedom of the Press, who in a
few moments will receive the University of Arizona's John Peter
Zenger award.
Mr. Landau's role as a leader in the press' fight against the
erosion of the citizens' right has encompassed the full decade.
It was in the basement of his Washington, D.C., home that
a group of reporters met in 1970 to discuss the legal dangers facing
the people and the press.
That group became the Reporters' Committee for Freedom
of the Press. And while more than one reporter helped in the
committee's development, one of the group's first board members,
Eileen Shanahan, now senior assistant managing editor of the
Washington Star, has summarized the committee's history this way:
"Without Jack Landau, there would be no committee."
The committee envisioned itself as a clearinghouse for
media-law information and for free legal services. It has achieved
those goals. It also began publishing a newsletter that subsequently
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was converted into a six -times -a -year magazine called "The News

Media and the Law."
Today, the committee that began in a residential basement
has its own office in Washington, and survives on contributions
plus the volunteer work of journalism and law students.
As its director, Jack Landau is the most forceful continuing
national spokesman for the right of the people to information.
Landau came to the position with appropriate credentials:
He is a lawyer as well as a reporter.
A graduate of Harvard College and the New York University Law School, he has worked for the Associated Press, the
Washington Star, the Washington Post and the government
brief fling as public information director in the Department of
Justice under former Attorney General John N. Mitchell.
Some might consider it ironic that he quit John Mitchell in
1970
the same year the Reporters' Committee began.
In addition to serving as director of the Reporters' Committee, Mr. Landau is Supreme Court correspondent for Newhouse
Newspapers, an organization he rejoined in 1970 after his stint as a
government spokesman.
This is not Mr. Landau's first prize.
He won the Public Service Award for Washington Correspondence from the Society of Professional Journalists in 1968, the
Elijah Parrish Lovejoy award from Colby College in 1978, The
James Madison Award from the National Association of Broadcast
Editorial Writers in 1978, the Public Service Merit award from the
American Bar Association in 1967, 1972 and 1973, and the Silver
Gavel award from the ABA in 1968.
Mr. Landau, it is my pleasure on behalf of the University of
Arizona to present to you this silver and turquoise plaque symbolizing the 1979 John Peter Zenger award in recognition of distinguished service in behalf of freedom of the press and the people's
right to know.

-a

-

Donald W. Carson, Head
Department of Journalism
January 11, 1980

THE STATE OF THE FIRST
AMENDMENT 1980
I.

Introduction

On behalf of The Reporters Committee for Freedom of the
should like to offer my most deep and sincere thanks for this
wonderful award, coming as it does from a poll of a broad cross section of working news editors.
As many of you know, The Reporters Committee was
started by a group of working reporters and editors, mainly in New
York and Washington. We became concerned back in 1970 that
trends were developing in the Judicial, Executive and Legislative
branches of government on both the federal and state level to
restrict what we thought were the press' traditional rights to bring
news to the public. We thought that these efforts were so multifaceted as to pose a severe danger to the principle that the government shall not decide what the public should read in newspapers or
see on their television screens.
We thought that all of the press needed a kind of First
Amendment Clearinghouse in order to obtain accurate information
on what was happening in the courts around the country; and also
that individual reporters and editors and smaller publishers and
broadcasters needed some place to turn to for cost -free and prompt
legal defense services if they wanted to fight back.
And I must say, in all frankness, that we were not optimistic about achieving this goal in 1970 because we faced a number of
obstacles rooted in the traditional thinking of the news business
itself.
But there were, even then, a small number of reporters,
editors and publishers who agreed with us and who thought that the
especially the Pentagon
few celebrated cases of the early 1970s
Papers injunction, the Branzburg decision and the effort by Congress
to pass an Official Secrets Act did portend much more severe problems in the future.
Press,

I

-

-

-

-
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Our goal has been and continues to be to give the press all
the resources it needs to fight back against censorship because we
simply don't think that money or the lack of it should be any
factor in the defense of the First Amendment.

-

-

guess what the Zenger Award represents to me and the
other reporters on our Committee is that we have substantially done
what we set out to do, despite the odds against us in 1970 -those
who said the problems would go away; and those who said the press
should not defend itself actively; and those who said journalists
could not agree enough to run a cohesive organization; and those
who said the reporters, editors and publishers would never be able
to cooperate. But as time went on we became more and more
convinced that our concept of a First Amendment Clearinghouse
and Legal Defense Service Center was a valuable and much needed
contribution to the journalism community and more and more of
the people who had originally questioned our Committee began
supporting our efforts and many of them are our best friends today.
We are all very aware of the trust and confidence you have
placed in us, and we will try to make sure that your confidence in
The Reporters Committee
as represented by this Award
continues to be well -placed.
I thought I might take this opportunity to give you a short
report on "The State of The First Amendment in 1980" with particular emphasis on three areas of concern: our ability to protect
confidential sources and our editorial privacy; our ability to report
news of the courts; and our ability to protect ourselves from the
devastating affects of heavy libel judgments.
In giving you this report, I am going to concentrate on
Supreme Court decisions in the last 19 months, but, for a moment,
I should like to take you back to 1972.
I

-

-

II. Judicial Seizures of Confidential Sources and Other

Unpublished Information.
In June of 1972, the Supreme Court ruled for the first time
that reporters could be forced to disclose confidential sources to
grand juries because "the public interest in law enforcement" must
"override" any journalist claim under the First Amendment.
What were those three cases about?

[6]
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In the federal case, the Justice Department wanted reporter
Earl Caldwell of The New York Times to disclose the specific identity
of a single person in the Black Panther party who allegedly had
made a threat against the life of the President.
In one state case, Kentucky prosecutors wanted reporter
Paul Branzburg of The Louisville Courier journal to disclose the
specific identity of two or three persons he had seen making drugs.
In the other state case, Massachusetts prosecutors wanted
TV reporter Paul Pappas to disclose the specific identity of several
armed militants in a storefront office.
In each case, the scope of the information sought was very
narrow: specific persons. The information was apparently important
to the grand jury investigation, and the information was apparently
not available from non -press sources.
This three -part test, of only piercing the First Amendment shield for specific and critical information not available from
others, was generally followed by virtually every state and federal
court which has dealt with the more than fifty subpoena cases that
have been litigated in courts of appeal since 1972, even the cases
we have lost.
Peter Bridge of The Newark News, who went to jail, was
asked specifically about some very limited information in a housing
scandal. Will Lewis ofKPFA, who went to jail twice, was asked the
specific source of a Symbionese Liberation Army tape. William
Farr, then of The Los Angeles Herald-Examiner, who went to jail, was
asked to name the specific person who supplied him with information on the Charles Manson murder case. Four reporters and editors
from the Fresno (California) Bee, all of whom went to jail, were asked
for the specific source of grand jury information, and so forth.
Now bearing in mind the specificity of these battles to
protect the First Amendment in 1972, let us move ahead six years
to May 17, 1978. A subpoena is issued to The Neu, York Times and
its reporter, Myron Farber, for "all" notes, "all" records, "all"
memoranda, "all" correspondence, "all" recordings of "all" interviews with "all" witnesses for the prosecution and "all "witnesses for
the defense. This witness list ran to more than one hundred persons
in an investigation which took more than four months.

[7
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This subpoena did not call for the production of a specific
document or even a dozen documents. It called for the production of
more than 5,000 documents virtually the entire file in this case.
And what was the justification? A single affidavit by the
defense lawyer that, based on his "information and belief," something in those files -and he was not certain what would be
helpful to the defense. And so the whole file must be turned over
to the judge.
Therefore, The New York Times subpoena was extremely
broad in its scope. There was no showing that anything was critical
to the defense and there was no showing that the information could
not have been obtained from other sources. The result is well
known -The New York Timer paid $287,000 in fines and Mr. Farber
spent 40 days in jail.
Fourteen days after the Farber subpoena was issued, the
Supreme Court decided, in The Stanford Daily case, by a 5 -3 vote,
that the First Amendment does not bar police from making surprise
searches on newsrooms and rummaging through the whole office in
an effort to discover a particular document.
Once again, the Court said the First Amendment protection
for confidential news sources was really no protection at all.
Of course, one realizes that the great evil of the search
warrant power lies in its complete lack of notice. The police just
appear at the door and may use any reasonable force in rummaging
through the news office. At least with a subpoena a news person has
the opportunity to oppose it in court because of prior notice; but,
faced with a search warrant, a reporter or editor is helpless.
Furthermore, the search that the police conduct in looking
for this document is not limited to specific information. They can
go- and have gone- through every file in the office. They do not
have to show on their affidavit that the information sought is critical. All they are required to show is that there is probable cause to
believe the information would be helpful. And they do not have to
show on their affidavit that the information is not available from
other persons.
Six months later, in Janaury 1979, the United States Supreme Court handed down a ruling that allowed the government to
secretly seize up to six months of telephone records of a news

-

-
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organization, and the home records of individual reporters as well,
in the hope of discovering the identity of confidential news sources.
As you know, a reporter's telephone records are an hour -by -hour
profile of every telephone contact made with every news source.
The justification for seizing six months of these telephone
records and these cases involved the Washington news offices of
the St. Louis Post-Dispatch, the Knight -Ridder newspapers, The New
York Times and the home telephones of their reporters
was really
that the informants were giving the press information which was
embarrassing at that time to the Nixon Administration.
Three months later, in April 1979, in Herbert v. Lando, the
Supreme Court ruled that the First Amendment does not stop a
public figure libel plaintiff from forcing a newsman to disclose
confidential internal newsroom discussions on a news story and to
disclose the reporter's private thoughts about the news story -even
when there has been no showing that the story itself was inaccurate.
And then in June 1979, in a decision which was an extension of the telephone toll records decision, the Court ruled that the
government may secretly install pen register devices which record
the telephone numbers called by news offices and by other citizens.
But there is more to this story. In that 1972 decision in the
Branzburg case, the Supreme Court said in effect to the press if
you don't like this ruling, go out and get state shield laws. And that
is what the press did.
Eventually twenty -six states had new or amended shield
laws which in one form or another protected confidential or unpublished information. And what has happened? The courts have now
started to destroy the state shield laws by inventing loopholes or
simply voiding them. This has happened in California, New York,
Maryland, New Mexico, Montana, Ohio, New Jersey and other states.
So we started out in 1972 trying to protect a specific source
or a specific document of importance. Eight years later we journalists find ourselves in clear danger of losing every shred of editorial privacy and independence for confidential sources and other
unpublished information.
If the courts can authorize surprise search warrants and
rummage through every file in the newsroom; if the courts can
subpoena an entire file of thousands of documents without showing

-

-

-
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that a single document is necessary; if the courts can secretly seize
six months of personal and news office telephone records; if the
courts can force disclosure of internal newsroom discussions and
private thoughts; if the courts can override state legislatures and
trample state shield laws- what is left of the concept that the
government shall make no law abridging the freedom of the press?

III. Judicial Censorship of Court Proceedings.
There was another pattern developing in the courts which
poses ironic contradictions. While judges, on the one hand, were
moving to restrict the news media's protection of its information, they were also moving, on the other hand, to close their courts
and to insulate themselves from press investigation and public

comment.
In 1976, the Supreme Court ruled in the Nebraska Press
Association case that the courts could not stop a news organization
from publishing news obtained in open court. Well, some courts
had already said to themselves, in effect: "You fellows in the press
can't publish what you can't get." And they started issuing orders

sealing proceedings, sealing documents and prohibiting participants from talking to the press.
This trend started as a trickle and turned into a flood; and
finally, as most of you know, last July the Supreme Court ruled that
the Sixth Amendment guarantee to a public trial was for the benefit
of a defendant only; and if he wishes to waive this right, the public
and the press can be excluded from pretrial and perhaps trial
proceedings anytime a judge thinks there is a "reasonable probability" that the information might make it difficult to obtain an
impartial jury.
This type of censorship of court proceedings contains a
number of interrelated dangers.
First: Remember that eighty -nine percent of all indictments
in this country are settled in pre -trial proceedings. So that if judges
can seal pre -trial proceedings virtually at will, they can seal off from
controversy and comment their own actions in eighty -nine percent
of the cases in the criminal justice system.
Second, local judges and prosecutors are an integral part of
the partisan political process. They are appointed or elected, gener-

-
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ally with support from the local political party, and they may even
run on the same ticket. To permit wholesale sealings of criminal
justice proceedings will insulate prosecutors and judges from any
meaningful accountability to the electorate.
We are already seeing the enormous damage done by the
Gannett decision.
Our Committee, in cooperation with a number of other
press organizations, has been monitoring efforts made to close criminal justice proceedings since the Gannett decision. As of mid December, we know of more than 150 efforts, of which more than
60% have been successful.
These efforts to close courts have not been restricted to
pre -trial proceedings but cover arrest proceedings, whole trials and
post -trial conviction proceedings. That is, this secrecy trend is now
moving into the entire criminal justice system.
These secret hearings have not been limited to cases of
prejudicial publicity. Courts have been closed because of embarrassment to a suspect or embarrassment to a victim or embarrassment to a witness, or even because it would be embarrassing to an
attorney or judge.
It has also produced the most bizarre results with eight
instances of more restrictions being placed on the press' access to
criminal justice proceedings than on the public, including four
cases in which the public was admitted but the press was excluded.
If this trend continues, we are going to have a substantially
secret court system in this country, where the judicial censors will
decide what the public will know about its government.

IV. Judicial Assault On Libel Law Protections.
The third area I will touch on is the current judicial assault
on libel law protections. As everyone here realizes, the fiscal stability of a news organization is one of the essential conditions of
freedom of the press. News reporters and editors can be thrown in
jail and the paper can still be published. But if a heavy libel judgment is obtained against a news organization and they take your
presses away, you can't publish, and the courts know that.
It was for this reason that the previous Supreme Court developed the doctrine of The New York Times v. Sullivan that a

-
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public official or public figure libel plaintiff cannot collect a libel
judgment unless he can show that the story was false and done
either with malice or recklessness.
I don't want to get into a long argument on the
technicalities of libel law, so I will simply make a flat statement:
That as a court reporter, I, and most every other reporter and editor
I know, thought that any person involved in public litigation was a
public figure and had to carry the heavy burden of showing that the
news organization was malicious. But that has all been changed by
the Supreme Court six months ago.
In June, the Court ruled that a man convicted in a public
court of criminal contempt was not a public figure because he had
not thrust himself voluntarily in the public spotlight.
Now, I ask you how many people do you know who go
down to the prosecutor and ask to be indicted? And furthermore, if
the star of the proceeding the defendant is not a public figure,
then what about the witnesses? or the prosecutor? or the judge?
I suppose we all should have expected something like this
based on a Supreme Court decision several years before. It involved a
libel case stemming from a court suit in which Mr. Justice
Rehnquist, who wrote the decision, made the startling comment
that the "details of many, if not most, courtroom battles would
add almost nothing towards advancing the uninhibited debate on
public issues."
I think that is an important policy statement, not only for
libel cases, but it is also the underlying rationale of the court secrecy
movement that the business of the courts is only of interest to the
public if the judge decides it is of interest to the public.
At the same time that this libel decision was handed down,
the Court struck yet another body blow at our protection against
heavy libel judgments. Until last June, most of us had concluded
that public officials especially public officials dealing in substantial public funds were covered by The New York Times rule. And
what did the Supreme Court decide: that a scientist employed in a
state hospital who was also the recipient of $500,000 in federal
research funds was not a public figure, because he had not, the
Court said, thrust himself into the arena of public debate.

-

-

-

-

--
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He obtained $500,000 in federal grants, and he was not the
legitimate subject of public debate under The New York Timer rule!
These decisions now leave news organizations open to heavy
libel judgments from a whole range of public employees and from
group
defendants and others involved in public court litigation
of persons who probably file more than half of all the libel cases now
pending against newspapers today.

-a

V. A

Response To Our Critics.

We have recently witnessed a somewhat unprecedented
reaction by the Supreme Court justices themselves and by other
well -known judges and attorneys who have said that the press has
"over- reacted" to these decisions that we are being "absolutist"
because we do not understand that what the Court is attempting to
do is to "balance" to balance the First Amendment with other
competing interests.
But let us examine that allegation that we have "overreacted" and are being "absolutist."
In the Myron Farber, New York Times case the Times did not
say "we will never give you any documents." All the Times said
was "we are not going to turn over 5,000 documents en masse.
But you show us why you need some particular documents, and we
might supply them." "No," said the Courts to the Times, "you turn
over all 5,000 documents immediately." Now, who is the "absolutist" here?
In the newsroom raids decision, the press did not say
"police can never execute a search warrant raid on a newsroom." All
we said was "unless the police can show that the news organization
itself is committing a crime, or is about to destroy evidence, then
give us notice of the materials you want and let us have our day in
court to defend our point of view." "No," said the Supreme Court,
"the press has no right to defend its materials before the police burst
into the newsroom." Now, who is the "absolutist" here?
In arguing against the seizure of news office telephone records, the press did not say that the Justice Department could never
secretly seize these records. What the press said was "if it is not
an emergency and no one's life is in danger, then give us notice and

-

-

-
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-

-
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let us go to court to defend our rights to privacy." "No," said the
Courts, "you don't have any rights to privacy in your telephone call
records." Now, who is the "absolutist" here?
In the Herbert v. Lando case -about which there has been so
much controversy -CBS never said: "We will not answer any questions about the development of the story." In fact, CBS supplied the
libel plaintiff with thousands of documents, and the reporter
answered more than 3,000 pages of deposition questions. But finally CBS said: "Enough is enough. We are not answering another
question about the internal development of this news story unless
you tell us why these questions are critical to this case, especially
because there has not been a finding that the news story was false."
Is this an "absolutist" position?
In the Gannett decision, the press never said: "no pre -trial
proceedings may ever be closed." What the press said was: "Judges
should not close pre -trial proceedings unless they can show a `clear
and present danger' to the defendant's right to a fair trial and there
are no other reasonable alternatives available such as changing the
location of a trial or having a short delay until the effect of the
publicity dies down a bit." Is that an "absolutist" position?

-

The lesson to be drawn from these and other examples is
self-evident. Anytime any other interest comes in conflict with the
First Amendment, the courts absolutely veto the First Amendment
press interest, and it is the judges who are being heavy- handed,
intrusive and "absolutist" in this controversy, not we in the press.
As many of you know, the Supreme Court now has a case
raising the question of whether there can be completely secret criminal trials. I assume that the Supreme Court is not going to permit
secret trials; and the question is what should the press' response be?
We should, of course, all be thankful that the Supreme Court may
keep criminal trials open to the public and the press. But I do not
think we should be so thankful that we should be tranquilized into
forgetting the damage done by the decisions of the last eight years,
and especially the last 19 months of decisions on confidential
sources, pre -trial secrecy and libel.
I don't think we can forget the past because it is not the
past, it is the present. We are living with the cumulative impact of
these adverse Court decisions today, and one Court decision in our

[14]
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favor must only be the first step in the task of regaining the freedoms we have lost in the courts over the past eight years.

VI. What Can Be Done -The Future.
Well: what is the state of the First Amendment in 1980? I
think it has lost substantial ground since 1972, and that the Supreme Court has delivered a series of severe blows in the last 19
months which are severely damaging its vitality.
And what can be done about all of this? I think the first
thing, as Katharine Graham said recently, is that we cannot give in
that we must publish the news and
to this type of intimidation
not start killing stories or censoring them because we are afraid of a
battle in the courts. So I think we should continue to oppose these
decisions everytime they arise and appeal them vigorously.
There is also another solution. Until now, we have fought
this legal battle in the courtrooms on the court's turf where the
judges have the last word. I think the time has come to take the
battle out of the courts onto our own turf- into the arena of
public opinion and the legislative process where we tend to have
more influence.
For example, there are now 17 bills in Congress to reverse
the newsroom raid decision and several other bills have been introduced to reverse the secret courts ruling and the libel decisions.
But I also think we have to change our psychological attitude.
When this controversy between the courts and the press first
started developing in the early 1970s, I and many other people in
journalism urged moderation and discussion. If we could just sit
down and talk these issues out, so it was said, the controversy would
be solved by reasonable men.
I think the press has made every effort to be reasonable and
moderate. Over the past eight years, there have been hundreds of
seminars between judges and journalists on press law problems.
There have been dozens of state press association programs and a
plethora of articles in journalism magazines, law reviews and bar
association journals.
There have been studies on various aspects of these issues by
the American Bar Association, the American Newspaper Publishers

-
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Association, the Federal Judicial Conference, the Association of the
Bar of the City of New York, the American Society of Newspaper
Editors, the Associated Press Managing Editors and so forth.
And what has been the result of all of this reasonableness
and moderation and discussion. They have jailed our reporters.
They have held our editors in contempt. They have fined our publishers. They have allowed our confidential investigative records to
be seized en masse. They have permitted police in our newsrooms.
They have allowed the secret seizure of our telephone calls. They
have forced us to disclose our internal newsroom discussions and
private thoughts. They have destroyed our journalist shield laws
and our libel law protections. And at the same time, they have tried
to prohibit information about themselves from being made freely
available to the public.
I think the conclusion is clear. We have a judiciary in this
nation which frequently believes it is above the laws and the Constitution, and we in the press have no choice as uncomfortable as
this may be for many of us but to fight back with every tool at our
disposal.
That means that we must fight back in the courts. We must
fight back in the legislatures and in the executive branches of government. We must make press censorship a news story in our news
pages, and we must fight back on our editorial pages.
That is what we believe in The Reporters Committee. If we
are tenacious if we stick to our First Amendment principles of
think the courts
defending the public's right to know the news
Zenger will be
think
Mr.
I
senses.
will eventually come to their
proud of us. I think we will be proud of ourselves; and I hope we can
all depend on each other for support because it is going to a long,
expensive and difficult task.
Thank you.

-

-

-
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