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Advocate Interview 

PREVENTIVE DETENTION 
fn terview wit h Dea n Ares 
By Walter Nash 

One of the most controversia l 
to pics in th e criminal Jaw fi eld 
today is preventive dete nsion . In 
simplified terms , preventive 
d etention is detaining a suspected 
offender wi thout bail for a period 
of u p to sixty days if it is 
determined that he may prove to 
be a danger to the community if 
released. 

ADVOC AT E - What has bee n 
your involvement in the fi eld of 
pre-t rial release? 

measures which are th e subject of 
th is controversy, are they not? 

DEAN ARES - T hat's right. They 
are the Administration 's bill 
which was prepared , I gather, by 
th e Department of J ustice and 
introduced on their beha lf. 
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The concept of preven tive 
detention has drawn sharp 
criticism from many a ttorneys 
and legal grou ps, most notably , 
the American Bar Associa tion . 
However , the measure d oes have 
the ardent support of the Justice 
Department and ma ny Police 
departments. 

Pr eventive detention is 

DEA N ARES - Well , of course, 
my in itial entr y in to the area o f 
pre-trial release was my 
association with the Manhattan 
Bail Project , which involved an 
attempt to red uce our re liance on 
money bail aod to increase the 
release of defendants with ou t bail. 
Later, I served as reporter to the 
committee o n Pre-Trial Release 
under the ABA 's project on 
min imu m standards of criminal 
justice. While formula ting national 
standards we dealt with the 
question of pre--trial detention. 

ADVOCATE - Do t he Minimu m 
St andards reflect practical 
experience under the Federal Bail 
Reform Ac t o f 1966? 

ADVOCATE - The prevent ive 
deten ti on bill auth o ri zes federa l 
officers to consider , in non-capit al 
cases, the potential danger to th e 
communit y in decid ing whether 
o r no t to free a d efendant on bail. 
The BaiJ Reform Act did no t 
expressly au tho rize th is prac tice, 
but, in effect , didn 't judges under 
it d o so? • 

DEAN AR ES - Historically 
judges have a lways taken that into 

OPEN LETTER 
FROM MO UDALL 

embodied in Senate Bill 2600 and 
House Resolution 12806 and is 
currently in the Judiciary 
Committees of both Houses. 

This interview is not intended 
to be a complete t rea tment of the 
sUbject, but ra ther a d iscussion of 
some of the quest ions raised 
about prevent ive deten t ion . The 
ADVOCAT E feels that Dean Ares' 
co mm e nts are particularly 
enlightening in view o f his 
experience in d ealing with th e 
problems that sunound pre-trial 
detention. 

Judicial Conference 

DEAN AR ES - Yes, they do. 
They reflect that a practical 
exPerience under o ther sta tutory 
systems in a n atte-mpt to state 
what would be an adequate 
system, a sufficient system, of 
p r e-t ri a l re lease. They 
de-em phasize money bail. 

ADVOCATE - Senate Bill 2600 
and House Resolution 12806 are 
the curre nt preventive deten tion 

considera tion. They have always Dear Students: 
had to do it sub rosa simply : It seems a recurring q uestion in 
because the theory of bail didn't the minds of today's Jaw students 
pennit it to be take n into is: What can 1 do to help solve 
account. If they followed the law some of the domestic problems 
and the theory of im posing bail , faced by our society? One answer 
the only purpose for which ,bail is obviouc.; you can devote your 
could be set was to assure the <~• talents to public serYice. In fact 
ap pearance of the Pefendant and many law graduates are doing so, 
they should not have take n the and more and more Jean in that 
danger to the commu nity into direction. 
account . Well, of course, there is a A look at three eastern law 
natural pressure on a j udge to schools illustrates the point. In 
consider t he defendant's 1968 , 63% of graduates fro m the 

(Continued on Page 1 J) University of Virginia's law school 
entered private pract ice, in 1969 

'Minimum Standards For Criminal Justice' 
only 54% did . In 1968, 41 % of 
Yale's law grad uates entered 
private practice, in 1969 only 3 1% 
did. Of th e 1968 law graduates 
from Harvard , 54% entered 
private practice while only 41 % 
did so in 1969 . 

Ret ired U.S. Supreme Court 
Justice Tom C. Clark, moderating 
a two-day panel on "Minimum 
Sta ndards for Crimina l Justice," 
said a major fallacy in criminal 
cases is "the appointed defense 
counsel too often has no criminal 
experience. 

"Supreme Court decisions have 
given the defense many 
advantages they never had 
before," he continued. ·•we must 
now give the same weight to the 
prosecut ion.'' 

Clark lauded the adoption of a 
public defender program in 
Tucson but urged j udges to work 

for adoption of the new criminal 
justice standards mapped during a 
five-year st udy by the ABA 's 
criminal law committee, of wflich 
he is chairma n. 

He no ted that federal courts, 
where too often inex perienced or 
inco m petent co unsel are 
appointed, also fi nd their 
calendars bogged down with 
post-conviction appeals. " It 's 
obvious the remedy of assuring 
competent counsel will 
untold time and ex pense." 

Most Arizona judges will 
enthusiastically endorse new 
minimum standards for 

Deputy A. G. Visits 
Richard Kleind ie nst, the 

Deputy Attorney Genera l of the 
United States, spoke at an 
in formatgathering of one-hundred 
law students and faculty on a 
recent visit to Tucson. 

" As a ll of you become lawyers 
and enter into the mainstream of 
your social and political life 
wherever you practice, I would 
sincere ly recomme nd as an 
avocatio n, an adjunct to the 
practice o f the law, that you do 

become involved in the politics cf 
your party , not as a spectator and 
critic, but as a participant," said 
Kleindeinst. 

Mr. Kleindienst went on to 
describe the Justice Depart ment, 
one of the "smallest" departments 
of the governmen t with only forty 
thousand employees. Out of 
these, on ly twenty-five hundred 
are prac ticing attorneys. The 
Depart ment itse lf is divided in to 
seven teen divisions, of which 
seve n are considered lega l 
divisions and are headed by 
attorneys. T hese are Anti-t rust, 
Tax , Criminal, Civil, Civil-Rights, 
land and Natu ra l Resources , and 
the Adm inistrative division. 

After giving a description of 
the J ustice Depar tment Mr. 
Kleind ienst answe red questions 
from the floo r relating to 
problems faced by the 
De part me nt. 

administration of criminal justice 
proposed by the American Bar 
Associa tion. 

We realize there are many 
loopho les and many laws that 
need to be updated, and the ABA 
proposa l is a prac tical , common 
se nse approach to modernizatio n 
of our system," sa id Judge Lorna 
E. Lockwood , vice chief justice of 
the Arizona Supreme Court. 

She said judges will be asked to 
study the proposa ls for a few 
weeks. 

"The Supreme Court will then 
query them on their opinions," 
she said . " We will also be 
recep tive to a proposal to appoint 
a co mmitt ee to investiga te 
possible adoption of the standards 
in Arizona . 

Judge Lockwood pointed out 
many of the proposed changes 
would require. legislat ive action. 

J udge John P. Co ll ins said the 
changes wou ld ' 'get rid of the 
horse and buggy rest raint s on 
sentence. We have over I 00. Many 
are idiotic. For example, if you 
ask for a bribe , you can get fi ve 
years in prison . But if you try to 
exto rt a bribe, usua lly by threat , 
it's a misdemeanor with a 
max imum one year sentence.,. 

Judge Laurance Wren of 
Coconino Coun ty said the 
u n ifo r m s tandards wou ld 
'"eli mina te ex trad it ions, ho lds , 
appeals of these actions and allow 
a j udge in o ne state to handle all 
charges agai nst a defendant. It 
wou ld eli minate the coercive 
atmosphe re set up by discussing 
possib le reduced se ntences or 

(Conthmed on Po~l' 16) 

Bu t not all law grad uates are 
incli ned toward p ublic service , 
and th e pract ica l fact is that 
economic op portunity is grea te r 
in the pri vate sec tor. This does 
not mean, however, t hat these 
individuals are precluded from 
mak ing a greate r con tribution to 
society above and beyond the 
very rea l cont ri but io n made by 
lawyers located in a private 
practice. 

Recently , two legal 
o r ganizations based in 
Washington, D.C., th e Urban Law 
Institute and the Ci t izens 
Advocate Ce nter, urged law 
stud ents throughout th e nation to 
use job hu nting as a lever to 
extract greate r antipoverty and 
integration efforts from U.S. law 
firms. 

The materials sent by these 
groups, which your stud ent 
government undoubtedly 
rece ived, urges law stud ents to 
seek as co nditio ns of employme nt 
with priva te firms : 

1. mean ingful guarant ees that 
the firm will commit substan tia l 
t ime and reso urces to public 
work, and 

2. a pledge that the law firm 
will con trib ute a modes t amoun t 
of money to a nat iona l 
scho larship fund t o provide aid 
for minori ty group members 
seeking to obtain lega l 
educatio n. 

A group of Harvard Jaw 
stud ents has initiated a similar 
p rogra m by sendin g 

questionnaire to 600 law firms 
across the country , asking : 

1. how many minori t y gro up 
attorneys the firms have hired , 

2. to what extent firms 
participate in law refo rm 
ocga n izat iom;:, poii:ic~ i ac tivities 
and c itizens groups, 

3. whether th e law fi rms 
co ntrib ute scho larship mo ney to 
law schools, and 

4. whether the law firms have 
taken a stand on current issues 
such as air pollu ti on or crime 
control leg islatio n . 
At the time of writing this letter, 
students at th e law sc hools of 
Geo rgetown, Stanford, New York 
Un ive r sity, Mi chig an, 
Pennsy lvania, Boston University, 
and George Washingto n were 
pla nning similar action. 

I reali ze ma ny of you are aware 
of these developments and are 
probably planning si milar action 
of your ow n. At the risk of 
dupli ca tion. I pass on this 
informat ion to provide a 
backd rop fr•r my enthusiast ic 
appr0\'31 of t he above effo rts law 
stud ents are now makin g to bring 
equal ju:.rice 10 America ns. Wha t 
ca n you d o? Insis t on co nditions 
o f em plo) me nt simi lar to those 
advocated by th e Urba n Law 
lnstitmc. e t a!. It is my belie f that 
On t" of th e prima ry ways to 
acluevc racial eq uality and socia l 
progress in this country is through 
non ·go,·ernmental imposed e ffort s 
made by ind h•idua l Cit izens. 

Conside r th e effect of law 
graduates. th roughout the land , 
demanding as :1 condit io n of 
employment participation by the 
firm in achieving ra cial equality 
and solving urban problems. 
Infusio n of social awareness in to 
p rivate law firms. who in many 
cases have a grc:H deal to s:~y 

(Co ntitwcd 011 Pogl! N) 
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News 
Udall Visits Law College 

By Robert SchuJ er 
"We need lawyers in 

conservation." Congressman 
Morris Udall to ld his audience of 
over one-hundred law students 
and facu lty. "This is the next 
thing," he said, "that I hope 
young people turn their attention 
to . It' s really aggravating, it's 
maddening, it's criminal almost, 
what we have done to the 
environment in this country." 

Answering questions from the 
floor, Mr. Udall stated that "the 
Ho use of Representat ives has got 
to have new leadership. It still 
operates exactly the way it did 
fifty years ago. It is run by o ld 
men in a nation where half of the 
population is under twenty five." 
At forty-seven Mr. Udall has been 
called a young whippersnapper 
and an upstart, whereas in any 
other neld he would be in or past 
his prime. 

Mr. Udall applauded President 
Nixon's move to ratify the 
convention of forty years ago to 
outlaw germ warfare, and his 
order to destroy our stocks of 
germ and chemica l agents. 
However, in the field of 
economics, Mr. Udall stated that 
" the ultimate result of the present 
innation will be recess ion witltin 
thy next year to year and a half, 
and the President will be directly 
to blame." 

Explaining his position on the 
October moratorium, Mr. Udall, 
who gave it his suppor t, stated 
that he had sent a letter to the 
Tucson Daily Citizen o n 

September 29 stat ing his 
non·endorseme n t of the 
Moratorium, but that the Citizen 
had sent a letter to the Tucson 
Daily Citizen on September 29 
stating his non-endorsement of 
the Moratorium, but that the 
Citizen had held the letter for 
fourt een days before printing it. 
In that time Mr. UdaiJ had 
determined that the Moratorium 
was worthwhile and had decided 
to sign a petition supporting it . As 
a result there was some confusion 
as to the Congressmans posilion. 

When Mr. Udall was asked 
about the Newspaper Preservation 
Bill, formerly the Failing 
Newspapers Bill , he stated that he 
"felt that the bill would pass the 
Ho use and Senate in some form 
and that the President would sign 
it." The final form, however, will 
probably not be in the form of 
authorizing one-owner towns as 
many expec t. 

Mr. Udall Stated that he 
resented the President 's high 
school debating techniques that 
place peop le at one end of the line 
or the other. Under this type 
technique the President is able to 
paint h.is o pponents wherever he 
feels they will look worst in the 
public light. Mr. Udall stated that 
he has introduced a bill that 
would put the Saigon Government 
on notice that as of a certain date 
in the future we will have 
withdrawn all of our troops, and 
that they have until then to do 
what they must to stabilize their 
government. 

Eisner Outlines 
Moot Court Program 

The Moot Court program at 
the college of law will swing into 
high gear second semester with 
the commencement of the first 
and second year competit ions. 
First year students will be 
required to prepare both an oral 
argument and a written brief on 
one of four problems. Each 
problem, although confined by 
the scope of courses taken during 
the first year; will provide not 
only an exposure to the incisive 
vigors of appe llate advocacy, but 
also th e o pport unity to practice 
research techniques and legal 
appriority. 

The second-yea r competition 
will entail argument primar ily in 
relevent and pressi n g 
consti tutio nal law areas. The top 
twe nt y finishers in the 1969 

first·year competition will be 
invited to par tic ipate. 

Third year competi tion 
concluded in November with the 
regionals, which were he ld in 
Boulder, Colo rado. Our team 
comprised of Peter Eisner and 
Dalve l tschner, was defeated in 
the semi-finals by the team from 
the University of Colorado , the 
host team. The Arizona team did 
re ceive recognition for the 
outstanding brief which was 
submitted. 

The Moot Court program at 
the University of Arizona College 
of Law is supervised by the moot 
court board and the faculty 
advisor. The current chairman is 
Peter Eisner and the faculty 
advisor is Professor Winton D. 
Woods Jr .. 
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Criminal Justice System 
Challenge To The Young 

EDITOR'S NOT E -
Address delivered by Charles H. 
Rogovi11, Administrator, Law 
Enforcement Assistance 
Administration, U.S. Dept. of 
Justice, at the University of 
Arizona College of Law. 

November 7, / 969 

Broad currents of discontent 
are loose in our nation. Crime 
claims millions of victims each 
year. The fear of crime grips 
millions more. Civil disorders have 
scarred ou r cities for twO.:thirds of 
a decade. Campus disorders have 
occurred for nearly as long, 
leaving in their wake immense 
shock and bewildennent. All have 
a common denominator : the 
national response to Hnd 
meaningful solutions has been 
agonizingly slow. Campus 
disorders, which concern me in 
part tonight, have varied causes. 
They may touch upon 
momentous issues- the Vietnam 
war, civil rights, poverty, a 
student's deep conviction that a 
university views ·him as an IBM 
card. Or they may spring from 
such minor things as the quality 
of food or cries for co-educational 
dormitories. Whatever the causes, 
most major campus disorders have 
been badly handled by just about 
everybody at one time or 
another- universities, students, 
police. 

A profound dismay has grown 
in the American people as they 
have watched campus riots 
unfold. Despite other differences, 
Americans t raditionally have been 
concerned about the young, and 
horror grips many as they see 
students plunge into violence as 
lemmings dash blindly for the sea. 
Beyond that, violence seems 
pard.cularly troUbling •. in a 
university where, after all, men 

New Coalition 
On November 16 a meeting was 

held in Chicago with 
representatives of the National 
Student Nurses Association, 
Student American Medical 
Association, the Law Student 
Division of the American Bar 
Asso ciation, the Associate 
Students of American Institute of 
Architectu re and the Student 
American Pharamceutical 
Association. The purpose of the 
meeting, the first of its kind ever 
held, to improve 
communications among the 
375,000 students represented by 
the various groups. The principaJ 
goals of the new coalition, as 
an nounced by the newly elected 
Chairman, John A. Long, 
President of the Law Student 
Division of the ABA, was "to 
support and endorse worthwhile 
projects and to develop common 
project for a community benefit." 
Long stated that the impact of 
students on today's society is now 
recognized as a major moving 
force with such efforts as the 
moratorium and civil rights 
activities. 

In order to begin an 
implementation of programs, each 
organization will transmit 
information to Long, will provide 
workers, and will make available 
their respec tive periodicals or 
ar ticles and other worthwhile 
comm uni ca tions . Long 
emphasized the fact that the new 
organization will take positive 
positions on current issues and 
issue statements through press 
conferences and the like when it is 
felt that stud ent voices shou ld be 
heard. 

Law students interested in 
gaining more information 
and possib ly volunteering for 
additional effort in the newly 
formed coa lition are invited to 
contact Mr. Long through the 
ABA headquarters at 1165 East 
60th Street, Chicago, Illinois. 

presumably are guided by reason, 
by intelligence, and have a sense 
of fairness that is more than 
academic. Campus violence is 
both unproductive and unseemly , 
like fist·fJghts in church. But a 
peculiar thing has happened as 
campus disorders spread across 
the country since the first large 
outbreak of violence at the 
University of California at 
Berkeley in 1964. More and more 
peop l e- includi n g teachers, 
administrators, students, 
commentators-seem to accept 
violence as a legitimate means to 
redress grievances. 

I do not think violence is as 
American as cherry pie, as some 
noted demagogues contend. If we 
accept that viewpoint, we really 
are saying that progress comes 
only through violence, that sweet 
reason yields no dividends. That 
concept hopefully will not be 
accepted by many, or if it is, will 
not be embraced long, for who 
would win if violence succeeds? 
Compliant administrators could 
watch the university process 
become a shambles. A professor 
who sides with violent students 
today could find himself beaten 
and ejected from the classroom by 
those same students tomorrow. 
The so-called silent majority could 
find their educationa l 
opportunities destroyed . Even the 
violent, hard-core radicals might 
wish to recall that Robespierre 
was led to the guillotine not by 
his enemies but by his colleagues. 
Some commentators have been 
sympathetic to tactics of violence, 
but I wonder how they would feel 
if radical students shifted targets 
and invaded newspaper offices to 
throw stories, typewriters, and 
reporters down the stairs. 

The uncontrolled , irrational 
violence we see all about us today 
should not be praised and must 

never be tolerated, whether it is 
committed by a Ku Klux 
Klansman or a Ph_O, candidate. 
Rather, all the problems which 
lead to campus disorders must be 
add ressed, not ignored, and 
reso lved, not tolerated. When 
prevention fails, police efforts 
must be intelligent and restrained , 
wit h a full awareness that no more 
than necessary force will be used 
to control each disorder. The 
grave prob lems of crime and 
disorder which confront 
America- and campus riots 
are only one- must be faced 
squarely and meaningful solutions 
devised. It must be done now, not 
10 years from now, for time may 
not always be on our side. 

As head of the Law 
E n forcem e nt Assistance 
Administration, I view campus 
disorders with urgent concern. 
They are as serious as civil 
disorders and may pose even more 
severe threats to our society's 
health. It also is frustrating to deal 
with them. When they began, 
most universities and police 
departments were 
unprepared - and still are. LEAA 
was created by Congress 16 
months ago to administer a 
frnancial and technical assistance 
program to help state and local 
governments improve their 
criminal justice systems- police, 
courts, and corrections. The 
program's goal is a safer, more just 
America. My agency bas no 
enforcement responsibilities. 
However, LEAA does have a 
mandate to help develop 
intelligent ways to control 
violence if prevention fails. 

We do not propose to tell 
universities how to conduct their 
affairs. But when they fail to 
provide solutions to the problems 
that then spill over into the public 

(Continued on Page 14) 

Rubin Salter 
"In dealing with persons of 

lower socio-economic status, you 
are going to find some common 
problems, no matter what 
minority group they belong to," 
said Rubin Salter, past president 
of the local chapter of the 
NAACP, and Tucson Attorney 
speaking to a group of interested 
law students. 

Mr. Sa lter explained that these 
persons enter into contracts 
without trying to understand 
what they are signing, and that a 
law suit is usually upon them by 
the time they go to sec a lawyer. 
These people are "non-verbal," 
said Mr. Salter, .. they cannot tell 
you what happened," and on the 
witness stand this combines with a 
desire to stop the defense lawyer 
from asking questions, resulting in 
yes or no answers. 

"The nature of the legal areas a 
lawyer faces when dealing with 
minorities,'' Mr. Salter told the 
group, "are the areas of social 
evils." As a result the lawyers who 
handle minority cases are usually 
stereo·typed as civil-rights lawyers 
by the press. 

INVESTIGATIONS I ~~N!i;:~T:! 
STATEWIDE AND MEXICO INVESTIGATIONS 

ANTHONY AGENCY 
INVESTIGATORS 

Established 1938 

Room 629, 1147 N. Howard Blvd. 
411 N. Central Ave. 

Phoenix Tucson 

Tel. 253·1522 Tel. 795-0606 

MEMBER, 

CHAMBER OF COMMERCE, FRATERNAL ORDER OF POLICE, 

NATIONAL SHERIFF'S ASSN., WORLD ASSN. OF DETECTIVES 

Anthony Zinlt.uJ, Mtr. d 
r 
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ADVOCATE FEATURE 

I 

The New Look In 
Military Justice 

By Ha rold E. Harris 
Second Year Student 

The object of this article is to 
outline the changes brought about 
in military justice by the Military 
Justice Act of 1968, 10 U.S.C. 
801·940, as implemented by th e 
Manual for Courts·Martial , United 
States, 1969 (Revised Edition). 
Many law students have a working 
knowledge of military justice 
obtained during military service. 
However, since military justice is 
an unknown (and much feared) 
subject to others, I will a ttempt to 
provide skeletal knowledge of the 
basic features of military Jaw 
upon which to hang th e recent 
changes in the law. My point of 
view is derived from 13 years 
experience in the U.S. Army, 
including two summers spent in 
the office of the Staff Judge 
Advocate at Fort Huachuca, 
Arizona. 

Although the Manual for 
Courts·Martial (MCM) was written 
for, and is used by, all the military 
services, the Manual provides for 
areas o f discretion for each 
service, which are implemented by 
appropriate service regulations. 
My comments will deal with 
procedures used by the Army , 
with occasional comments to 
point out peculiar practices used 
by the other services. MCM 1969 
(Rev.), which implements the 
changes brough t about by the 
Military Justice Act of 1968, in 
addition to revisions ca used by 
court decisions, is not yet 
available in the JRilitary law 
section of our law school library , 
but a verbatim copy may be 
found in the Federal Register, 
Vol. 34, number 124, dated June 
28, 1969. 

Military law has been fairly 
enlightened and generally superior 
to civilian criminal law in most 
jurisdictions s in ce the 
promulgation of the Manual for 
Courts·Martial which was 
intrOduced in 1951. However, th e 
spirit of the law has occasionally 
been trampled by commanders 
and others who spell justice 
d-i-s-c-i-p·l-i-n-e. The 1968 Ac t 
takes several positive steps toward 
ending command influence in the 
cou rt room. 

The needs of the services 
dictate some criminal laws which 
have no civilian counterpart. This 
was recognized by th e framers of 
our Constitution. Fo r instan ce, 
your torts professor is not likely 
to have you tried in criminal court 
for Failure to Repair (A lesse r 
included offense in Absence 
without leave) if you miss a class 
(though he probably has other 
remedies availabJe) . 

The major provisions of the 
Military Justice Act or 1968 
became effective August I, 1969 . 
The changes fell into two 
categories: First, additiona l 

safeguards and rights for an 
individual who is to be tried by 
court·martial; and second, changes 
in the make--up B'ild procedure of a 
court·martial. These changes 
provide for more efficiently 
conducted trials and add 
procedural safeguards for the 
individual being tried. 
Court-Martial Procedure 

I will digress at this point to 
discuss the mechanics of 
courts-martial. A court·martial is 
not (for the most part) a 
proceeding at which a group of 
generals sits behind a long table 
and observes as the accused has 
the buttons stripped off his 
uniform before being drummed 
out of the camp gate in disgrace. 
Military Jaw, like its civilian 
cou nterpart, has a variety of 
means by which antisocial 
behavior might be discouraged . 

In later paragraphs I will refer 
to "certified counsel." Under 
Article 27 (b), Uniform Code of 
Military Justice (UCMJ), the 
Judge Advocate General of each 
armed force may cert ify a 
member of his armed force , who 
is a graduate of an accredited law 
school, or a member of the bar of 
a Federal court or of the highest 
court of a state , competent to 
perform duties as counsel in 
certain courts-martial. 

Ar ticle 15 
A unit commander can deal 

with minor breaches of the UCMJ 
direc tly under Article 15 , UCMJ , 
without referring the case to trial. 
The punishments awarded in 
Article 15 proceedings are very 
limited , amount to performance 
of extra duties, restriction to 
quarters, and small forfeitures of 
pay. If the punishment is imposed 
upon a person embarked in a 
vessel, the punishment may 
include confinement on bread and 
water or diminished rations for 
not more than three days. The 
accused has an option of 
accepting punishment under 
Article I 5, or refu sing such 
punishment. In the case of refusal , 
th e commander must either drop 
th e charges, o r refer the case to a 
court·martial. 

Summary Court·Marlia l 
The summary court-martial is 

th e military equivalent of the 
civilian just ice of the peace or 
commissioner"s court. The 
Summary Court Officer, an 
officer generally in the grade of 
major, lieutenant colonel, or the 
equivalent, is ordinarily not a 
lawyer. The Summary Court 
Officer acts as judge, jury, 
prosecutor, and defense counsel. 
An accused is not fu rn ished free 
counsel in a summary 
court-martial, but may employ 
civilian counsel at his own 
expense. Th e au th orized 
punishments include forfeiture!' of 
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pay , and confinement at hard 
labor for a period of up to o ne 
month. 

Special Court-Marl in! 
The special court-mart ial is 

equ ivalent to a misdemeanor 
co urt. The aut horized 
punishments include forfeitures o f 
pay , confinement at hard labor 
for a period of up to six months , 
and a bad conduct discharge. As a 
matter of policy, under the MCM 
1951 , th e Army did not allow 
special courts-martial to award a 
bad condu ct discharge. 

Prior to August I , 1969, there 
was no requiremen t to supply free 
ce rtified cou'nsel to an accused in 
a specia l court-martiaL A 
commissioned officer, ordinarily 
without law school training, was 
assigned as defense counsel. An 
accused cou ld employ civilian 
counsel at his own expense. The 
Air Force has made a practice of 
supplying lawyer counsel to th e 
accused in spec ial courts--martial 
for several years, whereas the 
ot her services have not. A court , 
consisting of not less than three 
persons, determin ed guilt or 
innocence, and where appropriate, 
assessed the sentence. Both of 
these functions could be 
accomplished by a 2/3 majority of 
the court . The senior member of 
the court was designated the 
president. In addition to his duties 
as a member of th e jury, the 
president performed many of the 
duties of a judge. 

The interlocutory rulings of the 
president were subject to 
objection by members o f the 
court , whereupon the ruling was 
determined by a majority vote of 
the cou rt. A verbatim record of 
trial was not kept, However, a 
fairly detailed summarized record 
was required. 

General Court-Martial 
The general court-martial is 

equivalent tO a felony court. 
Authorized punishments include 
life imprisonment, and in certain 
cases, death. Prior "to August l , 
1969, the equivalent to a judge in 
a general court·martial was called 
the law officer. He was a qualified 
lawyer, and a full time member of 
the judiciary of his anned force. 
The powers of the law officer 
were limited and he sat primarily 
as a legal advisor to the cou.rt. The 
general court·martial court 
consists of a minimum of five 
members. Both the prosecutor 
(trial counsel) and counsel for the 
accused (defense counsel) were 
required to be certified lawyers. 
As in other cases, the accused 
could hire his own civilia n cou nsel 
if he so desired. Interlocu tory 
rulings were made by the law 
officer, subject to objection by 
members of the court. The law 
officer had no vote in determining 
guilt or innocence, or in assessing 
a sen tence. 

Before a convening authority 
can refer a case to a genera l 
court·martial, it must be 
investigated by the military 
equivalent of a gra nd jury. (A 
cou rt·martial convening authority 
Is a command ing officer who is 
authorized to ord er trial by 
court·mart ial.) An investigation is 
made by an officer, ordina rily in 
the grade of major, lieutenant 
colonel or equivalent, or one with 
legal training and experience. The 
purpose of the investigation is to 
inquire in to the truth of the 
charges, and to secure information 
upon which to determine what 
disposition shou ld be made of the 
charges. The investigation, which 
is co ndu cted as required by 
Article 32, UCMJ , result s in a 
recommend ation to the convening 
authority which is advisory only . 

The material set forth above on 
Article 15 punishment, and the 
various types o f court-martial 
gives a broad-brush treatment of 
the physical appea rance of 
military justice prio r to August I, 
1969, 1 have outlined the general 
ru les, but fo r the sake of brevi ty, 
ignored the exceptions to the 
rules. 

Self- Incrimination 
MCM 1951 requ ired a warning 

be given to a person suspected o f 
a crime 6efore he could be 
interrogated . The warning 
included statement s that no 
person subjec t to the UCMJ cou ld 
compel any person to incriminate 
himself; no person subjec t to the 
UCMJ could interrogate or 
request a statement from a person 
suspected of an offense without 
first informing him of the nature 
of the accusa tion, and advising 
him that he need not make any 
statement regarding the offense; 
and th at any stat ement made 
might be used against him in trial 
by cou rt-martial. Aft er Miranda v. 
Arizona , 384 U.S. 436 ( 1966), the 
required warning was expa nded to 
comply with the Co nstitutional 
warning requirement s. These 
warning requirements arc no t 
timited to Military Police and 
criminal investigators only. Even 
the First Sergea nt, who was "once 
known for a less subtle type of 
justice, must give th is warning 
before asking questions 
concerning a suspected crime. 

Military Judae 
The Military Justice Act of 

1968 has brought about seve ral 
major changes, bo th procedural 
and substantive. One of the more 
noticeable changes is in the 
military judge. The military judge 
replaces the old law officer in the 
general cou rt-ma rtial , but his 
duties are much expanded, and his 
authority much greater. The 
milita ry judge now has dut ies and 
authority similar to those of a 
judge in a federal di strict court. 
The military judge is now the 
presiding officer in any 
court-martial in which he sits. His 
rulings arc final, and not subjec t 
to objection by members of the 
court. 

An accused now has a right to 
request trial by judge alone, 
without the partic ipation of the 
court members. The accused has 
the right to know the identity of 
the judge who will hear his case 
before making the decision to 
waive tria l by the cou rt members, 
and may have the benefit of 
certified counsel in making this 
decision. The final decision as to 
whether to honor a request fo r 
trial by judge alone lies with the 
judge. The prosecution has no 
veto power over this request, but 
may present argument s before th e 
judge makes the decision as to 
whether to allow trial by judge 
alone . The accused has no choice 
or judge. He may choose trial by 
cou rt me mb ers ra the r than trial 
by judge, but he canno t "shop 
around" for a judge more 
sympathetic to his cause. 

Trial by judge a lone is expected 
to be very popular. One third of 
all cont es ted c ivili an criminal 
cases in 1967 chose trial by judge 
alone. Military judges arc 
comple tely independen t o f the 
loca l command. They receive their 
orders and efficiency ra tings from 
the judiciary in Washington D.C. 
As a lawyer, a judge would 
probably place more weight on 
the subtleties of the law than 
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would the average comba t arms 
officer who sits as a member of a 
court. 

The military judge may now 
conduc t pretrial hea rings without 
assembly of th e cou rt , to handle 
such matters as identification o r 
exhibits, adm iss ibilit y of evidence, 
and the providence of a guilty 
plea. Under MCM 1951 the 
accused gave his plea, and in the 
case of a gui lt y plea, had 
the meaning of the plea explained 
to him . Even though the accused 
persisted in hi s plea o f guilty, and 
the law officer was convinced that 
he und erstood the mean ing of the 
plea, it was necessary for th e 
court to go into closed session to 
vote on guilt or in nocence. The 
court would then reopen, and the 
presideiu of the court would 
inform th e accused that he had 
been found guilty . The military 
judge may now accept a guilty 
plea without this senseless and 
time consuming ri tual. 

A military judge may now si t in 
a special court·martial. In fact, in 
a c ourt·martial whete 
bad-conduct di scharge is 
authorized there must be a 
military judge presiding over the 
trial. In addition, in cases where a 
bad..conduct discharge is given, 
th ere must be a verbatim record 
of trial. 

Under the old procedure the 
court members, law officer when 
present, and counsel for both 
sides were sworn before each trial. 
The MCM 1969 (Rev.) all ows a 
one-time oath to be &iven to the 
military judge and certified 
counsel where~ permitted by 
service regulation . The fact that 
the oa th has been given to counsel 
or the military judge is included in 
the court-martial order. and the 
oath need not be repeated at each 
trial. 

Free Counsel 
Under the new Act , an accused 

must be give n free ce rti fied 
counsel upon his request at a 
special court-martial. There is no 
requirement that the trial counse l 
at a specia l court-martia l be a 
lawyer. Whenever the trial counsel 
is a lawyer, the defense counsel 
must also be a lawyer . 
The ult imate aim of the 
Army is to provide lawy ers both 
as defense and trial counsel in all 
special courts-martial. Due to 
present personnel shortages in the 
Judge Advoca te General's Corps, 
lawyers are cu rrently provided for 
defense counsel only when 
requested , and as trial counsel 
only when complex legal or 
factua1 problems might be 
presented. Need less to say. the 
vast majorit y of defendants 
request certified counsel. 

The summary court-martial has 
changed very little . An accused is 
still not enti tl ed to free ce rtified 
counsel in a su mma ry court . 
However, an accused may now 
refuse to be tried by summary 
court-mart ial. In this case the 
convening authori ty mu st ei ther 
drop th e charges or refer them to 
a special or gcnernl court-martial. 
By this procedure, an accused 

(Continued on Pagt' I 3) 
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ADVOCA TE 

No Need For No-Knock 
O n Decem ber 3, A t to rney Genera l Jo hn Mitchell 

urged t he ind ividual s tat es to ena ct laws granti ng· 
warran t- armed poli ce authori ty to en ter premises 
unannounced in sea rc h for ill egal drugs. A sim il ar 
proposa l had previo usly bee n made by the Auorney 
Genera l for federal legi slatio n. 

a nn o uncement in a ll instances wh ere such an e nt ry 
would be co nst itut io na ll y reasonab le . 

There is no need fo r enactment of the proposed 
.. no·knock" legislatio n at the sta te or federal leve l 
for several impo rtant reaso ns. 

A t the federa l level, exceptions to the statu to ry 
no t ice o r an nouncemen t requirement ha ve alread y 
been recogn ized by the Sup rena: Court to the 
ex tent that exigent circum stan ces co nst itu tio nall y 
pe rm it a re laxation of notice prio r to entry . La w 
enforceme nt o ffi cers may enter prem ises 
unanno unced when th e occ upants already have 
kn o wledge of the o fficers authorily and prese nce ; 
when the o ffi cers are in .. ho t pursui t"': when t he 
officers are threatened with imminen t peri l or harm : 
and w hen th e officers be lkve tha t evid ence 
is being destroyed. 

There is some do u bt whether no-k nock legislatio n 
would pass constitut io nal m uster . In Ker v. 
Ca/ifom ;a, 374 U.S. 23 ( 1961), t he Court 
Established that t he m eth od o f e nt ry itse lf .is subject 
to the Fourth Ammendmen t req uireme nt of 
"reaso nab leness." Hence, t he method of entry may 
de fea t the reasona b leness desp ite the presence o f 
p robab le ca use or a search warrant. The no-k nock 
met hod of e nt ry is an o ppressive tact ic which wo uld 
ma ke a mockery of the no t io n o f th e right o f 
privacy . 

Of co urse, it is up to the co urts to de termine 
whe ther a search o r me thod of e ntry is reaso nab le . 
Likewise, the courts sho u ld be f ree fro m legislat ive 
intrusion in their task of interpre ting the existing 
stat u to ry regulations wit hin the co nsti t ut iona ll y 
p rotec ted area of the Fourth A mme ndment 
freedom to be free from. unreasonab le searc hes. 

Al th o ugh the destruct io n of ev ide nce excep t io n 
falls sho rt o f what law e nfo rcement would like it to 
be (i .e . , an u nco nd iti o nal , unannounced or 
no-knock s tandard) , th e p rese nt federal s tatu te 
already seems to mak e en try ava il ab le without 

Legislat io n whi ch wou ld a llo w law en fo rce ment 
o ffice rs to make una nn o unced entries into private 
premises wo uld be an unwarra nt ed, unn ecessary a nd 
repugnan t extensio n o f police au t ho rity into the 
priva te li ves of individual ci tize ns. 

T .E.F. 

Knock Knock 
This is a di ssem to th e NO NEED FOR NO 

KNO CK ed itorial above. T he re is a need for th is 
leg•slation . T oo often the po lice say court s a nd laws 
restrict the law enforceme nt process . when wha t 
really 1s needed is better law enforceme nt. But he re 
the re stric t io n is unn ecessa ry. The police, after a 
considerable effort , often a dangero us effort, sho uld 
not find evidence dest royed in the final minutes of 
the case . There are no right s viola ted by a law which 
allo ws th e police to en ter without knock ing whe n, 

in a narco tics case, they have a wa rra nt issued upo n 
p ro bab le cause. There is no " reasonable chance" 
doctri ne whic h all ows a suspect the right to destroy 
contraband in the face o f app rehensio n. The 
a rgument th at t he law will be abused to infri nge on 
the righ t to pr iva cy is ho ll o w. If it is be ing abusea, 
the "reasonableness"' req ui rement of the 4th 
Ame ndme nt wi ll pave the way fo r court s to 
suppress evidence , o r even overturn the law itself. 

T .E.H. 
I I LffiER FROM THE EDITOR 

Some Alternatives to Final Exams 
Once again with th e appeara nce 

of the final exam schedule , our 
though ts turn to those few fateful 
days during whi ch the en tir e 
semeste r 's course wo rk will be 
"on the line" . Fo r those of you in 
th e fir st year class, wh o have ye t 
to expe rie nce th is uniqu e 
adventure , it is some thing you 
may righ tfully a n t icipa te wi th a 
ce rt ain amoun t of fea r, dread, and 
most of all, doubt as to it s 
valid ity . We may wond er how a 
professor wh o for the great 
majo rity of the semeste r has had 
litt ll! <!:rcction , has seldo m 
emphasized anytt.i ng as be ing 
importa nt. nnd h::.s (under our 
p rese m final-exam-o nly system) 
had no previous indi ca t ion o f the 
st ud ent s' learning o r his ow n 
teac hing, ca n suddenly come up 
with th e 4 or 5 perfec t 
hypothet icals that on a given day , 
du ring a cert ai n fo ur ho urs, in t he 
midst o f a feverish few days, are 
go in g to give him a va lid 
measure me nt of what the s tudent 
ha s learned in the course. 

If , as a resul t o f "successfu ll y " 
co mp le t in8 this sin81e test of his 
abili t y , t he s tudent receives a " I " 

or "'2" 8tade fo r the course, wha t 
does tha t ind ica te? Tha t the 
s tude nt learned a lo t? That the 
p ro fessor d id an exce llent jo b o f 
teac hing? Or th at the s tude nt , in 
spit e o f the number o f ho urs 
spe nt in the classroo m , s till 
ma naged to learn enough law on 
h is own to pass the exa m , o r tha t 
the s tude nt jus t ha ppe ned to pick 
o ut th e correc t 3 o r 4 things 
whic h we re o n the exa m? And 
aft er these a ll impo rt ant numbers 
are revea led, wha t do th ey 
com m un ica te to th e s tud e nt ? Of 
wh a t va lue is the exam as 
" feedbac k" to the s tude nt wh en it 
is too late for him to pro fit from 
his m is takes and wh en the 
ex plana t io n fr o m the pro fessor, if 
any, is that yo u mad e a .. 72" and 
did average on numbe r I , good o n 
numbe r 2 bu t very poo rly o n 3 
and 4 ? The s tud en t may see h is 
paper but since in many cases it 
has no co m me nts o n H. it pro ves 
o f little valu e . Thus the s tude n t 
lea ves the cou rse w it h the sa m e 
misund ers tanding pl us, in so m e 
cases, a feeli na of rea l 
d iscou ra8ement beca use the 
r e 8ul a r at t enda nee, c lass 
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pa rt ic ipat io n , hours spent in 
s tud yin8 and revi ewin8 . and the 
conce p ts he thou8h t he kn ew , 
have all been equat ed to ze ro. T he 
pro fessor , havin8 rushed to 
complet e h is evalua t ion , feels 
relieved at hav ina resolved ( in h is 
own m ind) so me of the sur pris in8. 
inadequate performances wi th 
tho ughts tha t , despit e any 
indica ti o ns to the contrary , the 
stude n t just hadn ' t learned much 
o r he would have been ab le to 
disp lay it o n the final. 

No t being o ne to crit ize 
w it ho u t o ffe r ing some 
const ruc t ive solutions, I offer the 
fo llo wing suggestio ns, no t as a 
pa nacea, but sim ply as 3 few o r 
th e possible alterna t ives to the 
S ta tus Q uo. I'm sure tha t o ur 
p rofesso rs, wit h their legal 
expe rie nce, cou ld o ffe r even more 
crea t ive possibilit ies. 

If the only purpose of an exam 
is to just ify a grade given by the 
p rofessor, t hen the p rese nt 
f i na l-exa m-on ly system is 
adequat e beca use that's what it 
docs. Bu t if o ne thinks that exa ms 
also shou ld be valuable lea rning 
devices , then a final-exam-onl y 
fails miserab ly . When the only 
eva lua t io n o f th e stude nt is an 
exam giv en at the c lose of the 
semester it 's a little late fo r 
eit her the stude nt or the professor 
to p rofit fro m the va luab le 
feed bac k it should provide. If , fo r 
example, the sam e 4 o r 5 
hypo the ticals ordina rily given on 
a final exam were given o n several 
exams d ur ing the cou rse of the 
semester, t hese could provide a 
valuable lea rning experie nce fo r 
the class, an excelle nt ind ica t ion 
to the professor of hi s success, 
and a series of g rades which 
ove ra ll wo uld pro bab ly prese nt a 
bette r rep rese nt a tio n o f the 
stud e nt 's lea rning . The exa ms 
migh t even be complet ed out side 
o f class, wit h. s tudents limit ed to 
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GUEST EDITORIAL 

The New Conservatism 
By JAMES J . GRAHAM 

Prof essor at tl1 e Ut~ iversity of A rizona Co llege of Law. 

Professor Graham was previo usly on the staff of the New 
Yo rk UPJiversity School of Law as Associate Director, Project 
OPJ Socia l Welfare Law aPJd Adju PJc t Assistant Prof essor. 

Perhaps the most notable contribution to our national 
dialogue made by the War on Poverty and the escalation in 
Vietnam, both of which commenced in early 1965 , has been 
a wholesome confusion of political labels. 

In my youth , the snug security blanke t that wrapped the 
Korean War generation was woven out of broadclo th dogmas 
that specified , usually wi thout qualification, that its wearer 
was either a .. liberal" or a "conservative". Coined and 
perpetuated fo r the most part by journalists , the polarization 
implied by these terms seldom existed in sophist icated 
legislative , executive or judicial sectors of government. 
Nevertheless. we partisans took comfort from our respective 
beliefs and assumed, without deciding. that our differences 
were profound and deep. 

Most Demo crats were liberals ; most ,... Republicans, 
conservatives. The Marxist splinter groups of the Thirt ies, the 
Cougliniles, the Southern populism of Huey Long, had aU 
but dis.1ppeared from the American scene. Yes, Joe McCarthy 
had lured Democrats away on a mad chase of Communists. 
bu t the Senator himself was a coarse adventurer without a 
true ideological base. His blue-eollar supporters strayed as far 
as Dwight Eisenhower, wandered back to the fold with John 
Kennedy and were tempted by Robert Kennedy's appeals to 
their felt economic needs and better instinctS. Some opted 
for the thinly disguised racism of George Wallace but now 
most of this new breed of Democrats sulk in the white 
ghettos of our large cities ready to vo te for the likes of Mario 
Procaccino. 

Back in the Fifties, those of us on the side of the angels 
innocently overlooked the fact that the creed of Franklin 
Delano Roosevelt co-existed with (perhaps nurtured) brutal 
repressions of the democratic spirit in the Solid South. The 
cynical big city machines and their labor aWes regularly 
brought out the fa ithful for Adlai Stevenson and wardheeler 
alike. A liberal concem for minority rights, for freedoms of 
speech and association. d id not exclude the imprisonment of 
native-hom Japanese o n the West Coast. uncondit ional 
surrender, the destruction of whole cities in Germany and 
Japan, and evangelical irttrusions by American armor into 
the domestic affairs of Asian and South American Coun tries 
to make the world safe for our brand of Democracy. 

Social Securit y, we believed, was the American answer to 
the problem of income maintenance among the poor. So 
what if the low-income worker, denied job oppor tunit ies or a 
decen t wage by AFL unions, contribu ted to OSADI 
disproportionately to his earnings and later received benefits 
buried in a welfare budget? Needy, dependent children and 
the aged were local problems which would disappear in t ime 
with the help of federal funds applied, in Band-aid fashio n, to 
categorical relief programs . 

Taft-Hartley was an abomination. Right-to-work laws 
fostered free-riders but. more important , denied factory 
hands the advantages of majori ty rule. In passing we slighted 
the huma nistic tradit ion which produced the Underground 
Railroad, Robert Taft. Borah of Idaho, Norris of Nebraska, 
LaFollette of Wisconsin and Vandenberg, of Michigan. 

Doctrinaire Republicans, for their par t, during the 
pre-Vietnam decade espoused a negativism that bore no 
resemblance to the noblesse oblige of their British cousins. 
Abhorring expansions of government bureaucracies as well as 
legislation regulating both priva te and corporate conduct , 
even to the point, as in Arizona, of refusing to enact certain 
repressive welfare regulations favored by New York and other 
liberal jursidictions, on balance most Republicans tended to 
st ress property over human right . Parens patriae yielded to a 
hard equation between business and governmental fiScal 
accountability. 

Ironically, to the latter day Federalists, FDR's 
conservat ism - Madame Perkins was too uradical .. to be 
entrusted with Social Securi ty Administration ; the payroll 
tax reserves must never run dry : forest lands must be saved 
from specula tors and the Consti tu tion from yahoos - was 
viewed as creep ing socialism. In fact, New Deal social 
reforms , introduced shortly before the nation tooled up for 
war. effectively forclosed more substantial improvements in 
the lo t of disadvantaged Americans, whi te, black and brown. 

Edmund Burke and Adam Smith were the heroes of the 
Respectable Right ; but Burke's freedoms did not encompaiS 
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LeHers to the Editor 

While th e editor wek:omes 
lett ers from anyone, he 
reserves th e righ t to withhold 
or edit copy to fit space 
limitations , good taste and 
libdlaws. 

MILD DISSENT TO 
IMPLIED CONSENT 

Editors: 

I have read the September 69 
issue of THE ARIZONA 
ADVOCATE, and I am impressed. 
It is weU written and nicely 
presented. I am par ticular ly 
enthusiastic about your apparent 
co ncern with the BILL OF 
RIGHTS and its various 
ramifications . In this connection, 
I wou ld like to register my dissent 
with Walter Nash's discussion of 
the implied consent law. {Sept. 
Issue, pp. 3/. I speak as a civil 
libertarian , no t a lawyer - but in 
any case, I am muc h attracted to 
t he Warren-Black-Do uglas dissent 
in the Breithaupt case which Nash 
described . 

Lest my difference with Mr. 
Nash's discussion be taken as 
purely nega tive, let me indicate 
that I found his article very 
t horough and enlightening - a 
statement t hat is true of your 
publication in ge n e r a l. 
Congratulations. 

T homas Ford Hoult 
Chairman 
Department of Socioloay 
Arizon.~~ State University 

Edi tors: 
I have just finished reading 

"How I went to Washi ngton" 
{Oct. Issue, pp. 4{. I found it 
entertain ing and info rmative . 

As a practicing attorney for 
more than I 0 years I have 
observed this nonsense and waste 
in our political system all the way 
from the loca l level to the 
national level. I find it very 
difficult to effectively bring about 
changes. It seems to me that Mr . 
Flood's well-written article shou ld 
go a long way toward making 
some people aware of the 
deficiencies. 

Ed itors : 

Robert L. Hazen 
Attorney at Law 
Siefra Vis ta, Arizona 

I received the October issue of 
the Advocate and read it from 
cove r to cover. I thi nk you should 
be congra tulated o n continuing to 
improve the newspaper as you 
have done. The exchange of ideas 
is tremendously interesting and a 
real challenge. 

Congratulations. 
Michae l V. Mule hay 
Rawlins Ellis Burrus 
& Kiewit 
Attorneys at Law 
Phoe nix, Arizona 

Gentlemen : 
Congratulations on your 

October 1969 edition of the 
Arizona Ad vocate. 

Robert D. Myers 
Chairm an 
Young Lawyers Sect ion 
America n Trial Lawyers 
Association 

The New Conservatism 
(Continued from PDge 4) 

one man's right to hold another in bondage. Smith 's..essential 
ingredients for a viable free enterprise system explicitly 
included collective bargaining and the ri~ht to strike. 

Today, an ugly war in Vietnam and widespread evidence of 
economi c discrimination at home has shattered the illusions 
of honest liberals and conservatives. In New York in 1968 the 
sight of right wing disciples screami ng .. law and order" while 
supporting an illegal strike by a labor union intent on keeping 
the black man in his place must have helped persuade William 
F. Buckley, Jr. , to espouse community. control of the public 
schools and later, humane innovations in welfare 
admi nistration and the abolition of capital punishment. Last 
mo nth . in the same city, dozens of Democratic poli ticians 
placed their careers in jeopardy. by backing an unpopular but 
progressive Republican mayor. 

Civil libertarians who have rejoiced at Due Process 
guarantees enunciated by the Supreme Court since 1954 
must now reckon with the .. Miranda Mumble" (an expression 
coined by California sociologist Donald Cressey on a recent 
visit to the University of Arizona) that for all practical 
purposes satisfies the Constitution's formalities when a 
Chicano teenager is arrested in the dark of night in East Los 
Angeles. 

While admittedly uncivil , Bobby Seale and the Black 
Panthers have dramaticaUy focused attention upon the 
numerous hypocrises in our accusatory criminal process. 
Despite their excesses, SDS has served, in a clumsy way, to 
highlight the complicity of universities and o ther benign 
institutions in the propagation of unjust wars and the 
exploitation of workers. 

In short, moderates on the Left and Right have drawn 
closer to each other with the help of white and black radicals. 
Alarmed by their revolutionary rhetoric, disturbed by their 
tactics, still we are acutely aware both of their just grievance 
and the threa t modern ex tremists pose to cherished American 
values. Significan t numbers of today's liberals and 
conservatives are even now discarding cant with party labels 
in favor of participatory democracy, equal protection of the 
laws and a more equitable d is tribution of the nation's wealth. 
T.he non-.ectarian philosophy espoused by reformers of this 
haJC may rightly be known as a genuine, new Conseryatism. 

ODDS BODKIN! 
Editor: 

I would have liked to have 
wri tt en you a rea l letter, giving 
you some good advice, which you 
apparently need . 

I tried laws uits with and 
against some of the best lawyers 
in Arizona and before some of the 
best judges. Men like John Gust, 
another a fo rme r Terri to rial 
Supreme Cour t Justice and 
Governor , Judge Fred Jacobs, in 
the Federal District Court and 
others . 

Read the decisions in Go mez v. 
Town of Flaastaff and Mcl ean 
and Walsh in you r Supreme Court 
about 1925; Town of Flagstaff v. 
Mcl ea n and Walsh and U.S.F . and 
G. in U.S. Court of Appeals about 
1927 and check my standing in 
Martindale's . and you will see if 
my advice is worthwhile . 

Fra nkl y , I am conce rned abou t 
you youngsters, Wha t has 
happened to your law school? In 
th e past it has maintained a high 
na tiona l rating. Now apparent ly 
you " hippie" ty pe have at least 
taken over th e Advocate. Wh at 
has happe ned to the real students. 
that they permit this to occur and 
by the way, who the hell is 
Morgan? 

Please, pursuant to the rule, 
take me off your mailing list. 

Henry G. Bodkin 
Attorney at Law 
BODKIN. BRES LI N, 
AND LUDDY 
Los Angeles, Ca liforni a 

Editor 's Note-
We would have liked Mr. 

Bodkin to have written us a real 
letter, too. The ADVOCATE has 
received-. two Jette~ and heard 
comments delineating displeasure 
with se11eral of our past editorials. 
cartoons and articles. We realize 
that it is most convenient to 
simply draft a fetter expressing 
your displeasure. It would be of a 
much greater benefit , however, to 
take a more positive approach by 
writing a short article setting forth 
the validity of your position. The 
pages of The ADVOCATE are 
always open to all those who wish 
to make their views known. For 
Mr. Bodkin's benefit, Ed Morgan 
has also argued cases before some 
of the best judges. See Elfb randt 
v. Russe l 384 U.S. 1/, 86 S.Ct. 
1238(1966). 

WHAT IS TV DOING TO THEM? 

CANNED BRIEFS 
a brief profile o f the first-year 

class reveals that there are 
represe ntatives from twenty-six 
states and from Ire land. There are 
also thii"ty -four different 
undergraduate majors amo ng the 
179 first-year members. The class 
of 1972 had a higher 
undergraduate grade point average 
than the class of 197 1. But the 
class of 1971 had a higher LSAT 
average. Compariso n of the 
att ri tion average of the two classes 
will be made Feb. 2, after the 
perspiring hover of anxious 
student s have cleared away from 
the bulletin boards which possess 
the "all-powerful" exam grades. 

The ed itors extend their 
appreciat ion to BOOK WORLD 
fo r t heir permission to let us 
reprint Pro fessor Graham's book 
review (The Black Badge: 
Confessions of a Caseworker, by 
Frank Gell) on page 6 of our 
October issue. 

A number of st ud ents have 
been wondering if it would be 
possible for the College of Law to 
be run on the "quarter" system. 
Th ey point ou t th a t 
implemen tation of such a system 
would terminate the present exam 

pressures of ChriStmas vacation, as 
well as provide a more intensive 
and mean ingful cou rse of study . 

Apologies from th e edi tors to 
Mona Vara , Charlie McHugh, and 
the staff of the RINCON ECHO 
for our ove rsight in o mitting their 
well deserved c redit for the 
feature photograph which 
appeared on page 3 of our 
October issue. 

Ru mor has it that a high 
Wash ington officia l fee ls tha t 
mar ijuana consumption by t he 
Arab co un tr ies was a major facto r 
in their loss of the Six·Day War . 

Unfortunately, the faculty 
never did respond to Stan 
Scoville's letter to the editor 
which appeared on page 2 of the 
September ADVOCATE. 

Don't fee l frustrated when yo u 
can't grasp some of those d ifficult 
lega l theories , even Picasso, at age 
eleven, could still not do 
ari thmetic because the figure 7 
looked like a nose upside down to 
him. 

The ADVOCATE staff wishes 
everyone a Happy Cha nukah, a 
Me rry C hr istmas, and all '"ONE'S'' 
for the New Year. 

T.E.F. 

"The Department of Justice is a low enforcemem agency. Other 
concepts shouldn't get in the way. 

The Justice Department is nor the place to corry on a program 
at curinx the ills of society. " 

•GANT SHIRTMAKERS 
• MANHATTAN SHIRTMAKERS 
•CORBIN TROUSERS 
•LONDON FOG 
• CANTERBURY BELTS 
•CACTUS CASUALS 
•TAYLOR-MADE SHOES 
• CAMP HOSIERY 
•BRAEMAR SWEATERS 

TUCSON 
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Searches by Private 
Individuals: Getting 
Around The 4th 

By DENN IS M. LACE Y 
TH I RD YEA R ST UDENT 

As drug t raff1c has increased Ill 
the United States, Jaw 
cnfor~·cmcnt o ffici::lls have sought 
new wa ys 10 tntcrccpt t lus now. 
The cffccuvencss of some 
method s has been qucstJOnable 
at best tc.g., Opcr:uion lnh:r~c p t ) . 
Onc method th:il seems to be 
succe-.sful en uncovcnng drus:. is 
governm ental usc of pnvatc 
mdividuals. Th is indudes priva te 
mdt\'iduals used as informe rs, and 
th e SUbJCCI Of t hiS 3ri 1CIC : 
govcrnmcnta\ use of pnvat..: 
individuals for sea rches. Whether 
thlS is an ex tensive pract ice o r not 
would o nly be conjec ture, since 
th e f!!w cJ scs that have co me to 
light h:l\'e done so on ly because of 
lit tg:ll ion . The purpose of thi s 
antcle ts to point out some of the 
possib le p rob le ms encoun te red 
wtH:n th e search by a private 
indtvidual docs not meet Fo urth 
Amendment requirements. 

SILV ER PL ATT ER S EAR CHES 
It is we ll es tablished th:ll 

evidence se ized ill ega ll y by s t::a te 
or federal offic ials is inadmi ssi bl e 
in bo th stat e and federa l co urts. 
Evidence illegally seized by 
private individuals, however, has 
presented some confusio n among 
the court s. The o nly Supreme 
Court case dealing direc tly with 
th e admissib il ity of evidence 
seized ill e.eallv bv a priva te person 
is Burdeau v. McDowell. I In that 
case the illegally se ized evide nce 
was held adm issib le since, as th e 
co ur1 reaso ned , th e p ro tec tion o f 
the Fourth Am endm ent applies 
o nly to govern me ntal action. 
Ho weve r, Justice Brandeis. with 
Justice Holmes jo ining, dissen ted 
saying: 

At the fo undation of our civil 
liberty lies the princtjJie which 
denies to go vernment officials an 
exceptional position before the 
law, and which subjects them to 
the same rules of conduct that are 
comnumds to the citizen. Respect 
[or law will not be advanced by 
resort , in irs enforcement. to 
means which shock the common 
manS sense of decenq and fair 
ploy. 
To day, most court s t~ltow the 
ad mission of ev idence ill ega ll y 
seized by a private i nd ividu::~l. 
Ho weve r, some court s have 
suggested th at , in striking down 
the "silver pl:lt!er" doctrine , 
Elkins v. United States also 
o verrul ed Burdeau. The re arc 
so m e unive rsa ll y :Jccep ted 
exceptions to the Burdcau 
doctrine. Where the p riv:J tc 
ind ividual is considered ::~n agent 
of the go ve rnment. evide nce 
seized by him wi ll be inadmissible 

at trial. Evidence seized by sta te 
officers in cooperation wi th 
fed eral o ffi cia ls will also be 
inadmissible where th ere is actual 
governmen t involv eme nt in th e 
search. The problem is : To what 
degree must th e government 
"participate" befo re the evidence 
ob tained in an ill egal search by a 
priv:J tc individual is conside red 
mad missi blc'! Th is p ro b lem was 
before th e Ninth Circ uit in 1968. 

GO VER NM ENT INVOLV EME NT? 
In 11'ol[ /.ow v. United States, 

an airline e mpl oyee became 
suspicio us of the contents of 
baggage th e defenda n t had 
c hec ked fo r fligh t. A fter an 
un successful atte m pt to get the 
de fendant to o pen his baggage , 
the bags we re put o n the plane for 
a b rief period and then removed. 
The airline sum moned a 
policeman wh o assisted a nd 
witnessed the airline's search in 
whic h a number of sma ll boxes 
containing unsymbo li zed 2 wa tc h 
mo vement s were discovered. At 
th e police ma n 's suggestio n , a 
customs official was summoned to 
view the con tents o f th e su itcase. 
The defendan t was late r 
appre hended and c ha rged with 
viola t ion of 18 U.S .C. 8 54 5.3 
The defendant's motion to 
suppress the evidence was d enied 
and he was convic ted. 

On appeal , the Nin th Ci rc uit 
held that the search was 
cond ucted solely by the airl ine 
a nd for its o wn purpose. The 
court said: 

" As we a nalyze the case, th e 
customs officers made no search 
at all, with in the co nstitutional 
mea ning o f a search." 

The court ci ted Burdeau in 
affirming the trial court's fi nding 
that the evidence ob tained by the 
airline and turned over to th e 
go vernme n t was ad missib le a t 
t rial. It is clear t hat the co urt 
concluded tha t there was not 
s uff i cien t government 
involve me n t in th e sea rch to 
exclud e th e evidence. The disse nt, 
wriucn by J udgc J ertbe rg, 
reasoned that there was suffic ien t 
government invo lveme nt , saying: 

My reading o[ the record 
CO II vinces me that Falbaum 
/Customs agent/ opened the 
suitcases. 1[. as suggested il1 the 
majority opinion, some airport 
employee may have opened or 
assisted Falbaum in opening the 
suitcases. this was done after the 
arrival at the airport of Falboum. 
and in his presence as a Customs 
Agent of the United States, and at 
his tacit direction. 

T he d iffe rence of op in ion as to 
wha t co nstit ut es govern ment 
involvemen t in a p rivat e search 
can be traced to a 1966 case 

decided by the Nin th Circuit. In 
Comgold v. United States, 4 
fed eral o ffi cials asked an airline 
employee if the e m ployee had the 
authoril y to open and inspect 
packages suspected o f co nta ining 
con trab and . The employee, after 
read ing th e in spec tion cla use 
embodied in the shipp ing 
con t rac t , o pened the packages 
wi th assistance from th e federal 
o ffi cers. The court held the 
evidence o bt:tincd in that search 
inadm issib le si nce it was 
"conduc ted so lely to mee t Fo u rt h 
Ame ndmen t s tanda rds. The court 
reasoned that a sea rch couc hed in 
terms of :1 carri er in sPectio n will 
not be held constitutio nal wh ere 
the search is in substance a federal 
sea rc h , initiutcd at the request o f 
federal o fficers. In dic ta, th e co urt 
co ncluded tha t th e evidence 
wo uld have been excluda ble eve n 
if the sea rch had not been 
initi ated a t the req uest of th e 
federa l officers, since the o fficers 
had partic ipated in the sea rch , and 
when a federa l officer 
partic ipat es, "the effect is the 
same as though he had engaged in 
the und ertak ing as one exclusively 
his own ." The cou rt then clea rl y 
li mited the permissible exten t of 
gove rn me nt involveme nt in 
sea rc hes made by common 
carrie rs whe n it sa id : 

ltle would of course agree that 
1/ a carrier, while if1specting 
packages [or its own purposes 
pursuant to a pr011ision in the 
comract of ca" ioge, discovers 
contraband and notifies the 
customs agerlls of that fact, and 
the agents then secure a warrant 
on the basis of this infon nation 
and conduct a search, the search is 
emirely proper. This is precisely 
the procedure which the Fourth 
Amendment contemplates. 

J udge Barnes, dissenting, in 
Comgold, specificall y disagreed 
with the majorit y's limitation of 
government i nvo lveme n t, 
reaso ning th at th e governme nt 
wou ld be negligen t in its duty if it 
did no t inform the airline o ffi cial s 
o f the suspec ted beli ef th at 
contraband was being t ransported. 
He concluded that federa l 
involvement in a search is no t 
sufficient to render the evidence 
in admissi ble where the federa l 
offic ials me rely ask a n a irline 
emp loyee to o pen a package if he 
has t he a uth o rity to do so . 

GO LD DISCOVERED 
Less than a year after the 

Com gold decision, the cou rt was 
faced with a case prese nting a 
simila r fact situation. In Gold v. 
United S tates5 the defendant's 
packages were also searched by an 
airl ine. In d istinguish ing Gold 
from Com gold , the court 
conclud ed th at the Gold search 
was not a governme nt search , 
since th e agen ts ne ither req uested 
the airl ine to ma ke th e search no r 
were present when the search was 
made. Adop ting at least one 
segment o f the dissen ting opin io n 
in the Comgold case, the court in 
Gold reasoned that the agen ts had 
t he righ t to point o u t wha t they 
suspec ted was a m islabelling of 
the sh ip p ing b ill , j ust as a ny 
citize n wo uld. Hence, th e sea rch 
was a n independen t sea rch by 
ai rline emp loyees. 

In th e absence of o bvious 
governmental participation in a 
sea rch by a private ind ividual, the 
test fo r invoc::~ tion of th e 
exclusio nary rule is unclear. 
Comgold esta blished. howeve r. 
th:ll the govern men t can no t 
request tha t the carrier ma ke a 
search , no r can th e govern men t 
assist in a search by com mon 
ca rrie rs. T he Gold case, however , 
indicates that the gove rnment 
may in for m the carrie r of :1ny 
suspicions. At best this is a 
tt!nuo us distinctio n. It is di fficu lt 
to imagine the ca rrier dec lini ng to 
ma ke a sea rch after gove rnm en t 
agen ts have informed the carrie r 
o f the possibili ty o f co nt ra band 
being transpo rted . But it wou ld 

see m th a t this is clearly the type 
of working arra ngeme nt which 
sho u ld resu lt in exclusion of the 
evidence. If, as the Supreme Cou rt 
sta tes in Elkins, the purpose of 
the exclusionary rule is to dete r 
illegal sea rches and preven t the 
Fo urth Amendment 's p rotect ions 
fro m becoming meaningless, the 
exclusio nary rule should apply to 
s u c h co n s ti t utional 
c i rcumven t ions by t h e 
governme nt. 

GOVER NMENTAL NEXUS 
AN ANS WER ? 

In Wolf Low the majority 
conclud ed there was insufficient 
governmental nexus to apply the 
exclusionary ru le, while the 
dissen t reasoned that even if the 
suitca ses had been opened by an 
airli ne employee, they were 
o pened in th e prese nce o f a 
governmen t age nt, and there fo re 
th e agent partic ipated in the 
search. Thus it appears J udge 
Je rt berg is say ing tha t mere 
governmenta l presence during a 
carrier search may be sufficient 
governmental involve ment to hold 
t he evidence ina d missibl e ; 
especia ll y where there is taci t 
approva l of such presence . 

T h is is no t the fi rst tim e th e 
cou rt has alluded to this possib le 
basis fo r governm enta l nex us. In 
Comgold the court ment ioned 
th is possib ility : 

A /so irrelevant ore cases holding 
that the righ ts of the owner of 
personal property are not violated 
where the properly is observed 
during a search mode with the 
consem of another who has a11 
equal and independent right of 
access to the place searched. 
Alt ho ugh conse nt to sea rch has 
been given the carrier, no 
::~u t hority had been give n the 
carrier to consent to a search by a 
government officers. This 
reasoning does no t deal directly 
with the possible degrees of 
govern me nt involveme nt in a 
search by private individ ua ls, bu t 
it d ocs illu stra te the Corngold 
panel's desire to prevent 
c i r c um vent io ns o f Fo urth 
A mend me nt r equire m e nt s. 
Governm ent involvement received 
fu rth er considerat ion in Gold. The 
cou rt, in refusing to apply the 
exclusio nary rule, stressed the fac t 
th at government agents were not 
p rese nt wh en the search was 
made. 

GOVERNMENTAL PRESENCE 
Governme ntal presence appears 

the preferable . test req uiring 
applicat ion of the exclusio nary 
rule . Logically, prese nce o f 
govern m en t o ffice rs gives 
govern me ntal approval and 
possibl y direction to the carrier 
sea rch. Also government officers 
would be observing evid ence they 
could no t o the rwise obtain , were 
it not fo r the sea rch by the 
comm o n carrier. Thi s is exactly 
the ty pe o f situatio n that Elkins 
sought to abol ish as between state 
and governm ent officers, and it 
wo uld cert ainly seem that it 
should no t be condo ned by the 
courts. This rela tio nshi p could 
possi bly gorw into a tacit 
arra ngeme nt be tween the carrier 
an d gove r nme nt o fficers, 
inst itu ted solely to circumve nt the 
requi remen ts of the Fo urth 
Am endme n t. By a d di ng 
governme ntal presence to the 
possible bases for fi nding a 
suff icie nt nex us between priva te 
searchers and govern ment officers, 
the court would eliminate th e 
possib ili ty of commo n carrier 
sea rc hes becomi ng a tool of the 
governme nt. 

CONCLUSION 
I t is clear t hat applica tion of 

th e exclusionary ru le to all 
searches by priva te ind ivid ua ls 
would not deter futu re ill ega l 
sea rches. Ho wever, its applica tion 
to o bvio us worki ng arrangeme nt s 
cou ld have a de terrent effec t. It is 
no secre t th at law enforce ment 

officia ls and ca mpus po lice at 
ma ny colleges wo rk togethe r to 
fe rret o u t d rugs on campus. Wh ere 
t h ese ins tit u tio nal private 
searchers focus their inves tigations 
on the broad campus comm unity , 
and they search often enough to 
be expected to change thei r 
methods if requi red to do so, it 
seems clea r that the exclusionary 
rul e sho u ld app ly to the evide nce 
turned up in a search fail ing to 
m ee t F o urth Amendme nt 
requireme nt s. 

Some writ ers have suggested 
that the la nguage of the Fourth 
Amendmen t a nd the Mopp v. 
Ohio decision create a broad righ t 
of privacy which compels the 
exclusion of an y evidence 
ob tained in a search that violates 
tha t righ t o f privacy no ma tter 
who makes the sea rc h. (See Note, 
Seizures by Priva te Parties, 19 
STAN. L. REV. 6 08 , 6 I 5 (I 967).) 
A t the prese nt t ime it is cl ea r that 
the courts will no t exclude all 
evidence seized in violation of the 
Fourth Amend me nt nor will they 
exc lude evidence seized by 
inst it ut io nal searchers absent clear 
govern me ntal nex us. With the 
accelerated governme ntal use of 
private ind ividuals for searches, 
however, th e S upre me Court may 
soon be forced to resolve this 
p roblem. 

FOOTNOTES 

1256 U.S. 465 (1921), w herein t he 
court held that documents sto len by a 
private Individual and l<t t er turned over 
to t he 90ver nment eou ld be used u 
evidence Jn a cr lmlnll l p rosecution of 
t he person f rom whom they were 
taken. 

2w;~tch movemenu w hich are to be 
law fu lly expor ted from Switzerland t o 
t he U n ited Stites, und er arrangemen ts 
between t he two governments, are 

~~~~~n:~~~~ nadnyn ~~em~~~~~d ';:,"a\~~ 
arc contra b<tnd. 39l F . 2d at 62. 

3That section makes crim ina l the 
receiv ing, concullng and f.lcllltatlon of 
t he transportation lind conc.e.~Jment of 
certai n mercl'lllndlt.e unlawfu lly 
Impor ted Into the United St.1tes. 

4367 F . 2d 1 (9th Clr. l 966). 
5378 F 2d 588 (9th C lr 1967). 
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SPECIAL EDITION 

The University And The Student ._ __ _ 
Editor's Note -

The ARIZONA ADVOCATE is 
the news journal of the University 
of Arizona, Colleae of Law. 
Published. by the Student Bar 
Association, the ADVOCATE is 
circulated amana the faculty and 
students of the College of Law, 
the members of the Arizona Bar 
Association , and the College of 
Law Alumni. Six rq:ular editions 
are published durina the school 
year, as well as Yarious special 
editions . In this special edition the 
ADVOCATE examines the 
university- student relationship, 
with emphasis on the rules and 
procedures by which the 
universit)' aovems ils students. 
Assistant Dean Daniel O'Connell 
discusses the aeneral area of 
student riaJtts. In addition, the 
staff of the ADVOCATE bu 
examined the leaat aspects of 
uninrsity d iscipline, and 
comments on the manner in 
which the University of Arizona 
conduct s its di sciplinary 
preceedinas. A model student 
code of conduct is suaaested by 
the staff of the ADVOCATE . We 
would like to thank the 
ARIZONA DAILY WILDCAT lo• 
allowing this special edition to be 
made nailable to its readers. 

Students' Rights And Responsibilities: 
Substance And Procedure 

By Daniel O'Connell 

Assistant Dean and Associate 
Professor, College of Law, 
University of Arizona. He 
participated in the initiirl planning 
stage informulotion of the 
University of Oregon Conduct 
Code. While a law student at the 
University of Clllifomia at 
Berkeley, he was a member of the 
CQmmiuee on Student Affairs 
(which was created after the free 
speech controversy to revise 
student conduct rules and 
procedures). 

Events on campuses across the 
nation during recent years make it 
clear that students, instilled with 
an enlivened political awareness, 
will actively experiment with 
forms of social expression 
previously unknown at our 
unive rsitie s. The r ecent 

Moratorium against the war in 
Vietnam is but a dramatic 
illustration of this trend. Students 
are also seeking, in some cases 
demanding, a more active role in 
the governance of the university . 
This student activism has raised 
numerous questions concerning 
student right s, the propriety of 
specific rules, and the procedures 
followed in rule enforcement . 
Students are demanding that 
certain student rights be agreed 
upon and guaranteed, they are 
objecting strongly to specific rules 
limiting their conduct , and they 
are questioning the procedures 
followed when a student is 
charged with a violation. With this 
impetus from the students, it is an 
appropriate time for the fa culty 
and ad ministration to evaluate the 
assumptions underlying the 
present discipline policies and 
procedures and the specific rules 
governing student behavior to see 
if they are consistent with the 
o bj ectives and educational 
philosophy of the University. 
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Disciplinary Procedure 

The Scope Of University Power 
By Thomas E. Henze 

By voluntan·ly entering the 
University , or being placed there 
by those having the righ t to 
control him, the student 
necessarily su"enders very many 
of his individual n"ghts. How his 
time shall be occupied; what his 
habits will be; his general 
deportment; that he shall not visit 
certain places; his hours of study 
and recreation, - in all these 
matters, and many others, he must 
yield obedience to those who, for 
the time being, are his masters . , . 
- NORTH V. BOARD OF 
TRUSTEES 137 Ill. 296, 27 N.E. 
54 (1891) 

Today it is increasingly clear 
that one need not surrender his 
individual rights to attain a college 
education. But the traditions of 
coll eges and universities have been 
such that the student did "trade" 
a portion of his citizenship for an 
opportunity to atte nd an 
institu tion of higher teaming. 
Now, as the campus becomes a 
foca l point in ou r society, the 
entire area of student's rights in 
being examined. Students and 
educators are speaking of Student 
Bill of Right s, freedom of 

expression on campus, the rights 
of privacy and dissent, and the 
freedom to assemble. All of these 
subjects and o thers lead to a 
common question; what rights 
does a student have when a 
university seeks to d iscipl ine him? 

The major que stions 
surrounding school disciplinary 
proceedings are I) How much 
power does the university have, 
and what is its source? 2) What is 
required of the university when 
exercising that power, and 3) 
What are the procedural standards 
which protect a student from 
ab use of this power? 

IN LOCO PARENTIS 
The most popular theory of a 

college's power to discipline has 
been the concept o f In loco 
Parentis. As set forth in several 
early cases, this concept allows 
the institution to stand in the 
place of t he student's parents. I 
"Ttie college authorities stand in 
loco parent-is concerning the 
physical and mo ral welfare and 
mental training o f the pupils, and 

. Tnay make any regulatio ns fo r 
. . . the betterment of their pupils 
that a parent could make for the 
same purpose. "2 Often, following 

ASU Has Partial Solution 

University of Arizona College of 
Law graduate Fred Reisch is using 
his legal educa tion to meet the 
needs of providing a fair sys tem of 
student discipline. Arizona State 
University has appoint ed him to 
the position of Assistan t Dean of 
Students. Fred's responsibilities 
involve him in the creation and 
operation of ASU 's student 
discipline system. 

this logic, the courts have refrained 
from intervening in university 
disciplinary proceedings. This 
immunity has allowed the 
university to develop traditio ns 
that made it a "surrogate parent, 
combining the fu nctions of the 
home, church, and the police. "3 
I N LO CO PARENTIS 
ABANDONED 

Now the trend in education is 
toward "multi-versities" with 
large, self-contained settings and 
thousands of students. In light of 
this it is doubtfu l that the 
assumptions In Loco Parentis was 
based on are still valid.4 Some of 
these assumptions have been 
refuted by courts of law. An early 
Vermont case concluded that a 
schoolmaster may not be trusted 
with all the authority of a parent 
"for he does not act from the 
instinct of parental affection. "5 

In addition, a parent may not 
lawfu lly6 do the very act a 
university tries to accom plish in 
asserting its authority under In 
Loco Parentis - that is to sever 
ties with the child .? Some have 
argued that the basis for the 
concept disappea rs when a 
student is old enough to be 
beyond legal cont rol by their 
parents. 8 Today a large portion of 
students are 21 years old or older. 

The concep t has been flatly 
rejected in a Federal District 
Court reasoning that the doctrine 
of In Loco Pa rent is is of little usc 
in dealing with our modern 
"students rights'' prob lems.9 

TH E CONTRACT THEORY 
Another theory is that the 

relationship between the school 
and student is cont ractual. I 0 In a 
1928 New York case, the sta te 
court held that Syracuse 
University had a contract clause 
that the "ins titu tion cou ld expe l a 

(Continued on Pagt 9) 

Student Bill of Riaht s 
The primary goal of the 

University is the teaching, 
discovery and disseminatio n of 
knowledge. The fulfillment of this 
purpose requires freedom of 
affiliation, discussion and inquiry . 
These freedoms can best be 
furthered and preserved when 
students are expressly guaranteed 
the right to exercise them. 

An extended discussion of the 
specific areas to be covered by a 
Student Bill o f Rights is beyond 
the scope of th is comment . 
However, important questions 
have been raised in several areas: 
1) Acce&<~ to hiaher edue~tion: 
Should the University make 
explicit its standards for 
admission? Should it expressly 
disaffum that race, ethnic or 
religious background is a factor? 
2) Freedom of classroom 
expression: Should students be 
guaranteed the right to freely 
express their ideas in the 
classroom? Should general 
standards be adopted for the 
eva lu ation of st u dent 
performance? Should information 
acquired by a professor 
concemL,g students' views, beliefs 
and political associations be 
co nsidered a p rivil eged 
communication and, therefore, 
treated as confidential? 3) 
Freedom of campus expression : 
What is the scope of the students' 
freedom to express themselves on 
campus and what are the 
limitations? What is the extent of 
the right of students and campus 
organizations to invite speakers 
onto the campus and what 
limitations should there be on said 
right (e.g., committee approval)? 
4) Freedom to create campus 
organizations: What limitations, if 
any, should be placed o n the 
students' right to organize into 
groups? Should approval be 
required and, if so, by whom? 
Should membership lists be 
confidential? What procedures 
and regulations should be 
formulated for assigning campus 
facilities to organizations for 
meetings and programs? Should 
organizations be able to use funds 
derived from student fees and, if 
so, who should decide the 
allocations? 5) Freedo m to 
publish: What restrictions, if any, 
should be placed on the right of 
ind ividua ls o r camp u s 
organizations to distribute written 
materials on campus? Should 
prior app roval be necessary and, if 
so, from which person or group? 
Should nonstudents and 
noncampus organizations be 
treated differently? What rights 
should be guaranteed to the 
student newspaper? 6) RiaJtt s in 
institutional aovemment : What 
rights should the student sena te 
be guaranteed concerning the 
passing of legislation dealing wit h 
student affairs? What procedures 
should be established for student 
participation on faculty and 
administrative comntittees and 
councils? 7) Rights o f protest: 
Should the right to peacefuUy 
protest be guaranteerf? Should the 
right be coextensive with that 
conduct protected und er the 
Constitution or are stricter 
limitations justified? 8) Right to 
privacy: What is the right of 
student s to be secure against 
searches and seizures? Should the 
right be more restricted than that 
generally guaranteed to persons 
under the Constitution? What 
rules should be stat ed concerning 
in fo rm ation filed in a st udent 's 
record? Under what circumstances 
should information be released to 
other persons? What informatio n 
is protected by concepts of 

privilege? 9) RijhU conumed 
with discipline : Should student s 
have a voice in t he formulation o( 
rules of student conduct? Should 
students participate in the 
enforcement of these rules? What 
procedural rights should be 
guarariteed students charged with 
a violation of the student 
regulations? 

The questions reflect the 
difficult policy questions t hat 
must be resolved in adopting a 
comprehensive statement of 
student rights. The Faculty Senate 
took a significant step towards the 
realization of such a statement 
when, in February of 1969, it 
approved a report prepared by the 
Ad h oc Faculty Senate 
Committee on the Adjudication 
of Disputes Related to 
Nonacademic Activities of 
Students. The report deals with 
many of the questions raised 
above, and marks an auspicious 
beginning. But the work should 
not be considered complete. The 
statement itself urges that policies 
and procedures concerning 
stUdent freedoms should be 
developed " witb, the broadest 
possible participation of the 
members of the academic 
communiry." Yet the only 
student participation in the 
formulation of the sta tement was 
through a minority membershlp 
on the Ad hoe committee. To gain 
the broadest possible support, the 
statement should be subntitted to 
the Student Senate for 
consideration and the opportunity 

Dan iel O'Connell 
should be made ava ilable for 
interested faculty and students to 
address the committee. 

Student Conduct Code 
The creation of a Stude nt Bill 

of Rights is the first step in 
guaranteeing the necessary 
student freedoms. But these 
freedoms can o nly be preserved 
when rules o f conduct are 
accepted, changes are sought and 
rules are enforced through orderly 
processes. Thus it is necessary to 
promulgate a Student Conduct 
Code creating specific procedures 
for the effective preserva tion of 
the freedoms stated in the Bill of 
Rights . 

Presently various administrators 
and hearing committees have 
responsibility for the enforcement 
of student rules of conduct. The 
rules themselves have been derived 
from disparate sources. Since 
there is a great deal of 
interdependence and overlapping 
be tween se ts o f regulations and 
be tween persons or bodies that 
deal with violations. an integra ted 
approach seems essential. A 
possible improvement over the 
present situatio n would be the 
creation of a Student Conduct 
Committee which wou ld be 
responsib le for the fonnu lation o r 
all rules pertaining to student 
conduct and for the enforcement 
of such rules. 

(Contimi«l on Pagt: 8) 
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O'Connell (Cont.) 
(Colltinued from Page 7) 

A. Ru le mak ing. 

The S tud e nt Co nduct 
Co mmittee. consisting of 
representatives from the faculty , 
administration and student body, 
wo uld be responsible for the 
d e v e l op ment of o ne 
comprehensive set of rules to 
govern stud ent behavior. 
Procedures should be developed 
for the ap pointment of the 
committee m..:mbcrs to insu re the 
broadest possible represen tation 
of the academic communit y. An 
opport unity for any interested 
member of th e University 
community to recommend rules 
to the com mittee for adop ti on 
and for any member to voice his 
opinion to t he commiuce 
concerning a proposed rule should 
be prov ided . 

It is recognized that this 
recommendation wo uld divest 
certain gro ups of the autho rit y 
they have traditiona ll y exercised 
over rule making. For example. 
A WS wou ld no lo nge r have 
u ltimate responsibility for 
won n:n's rules. ll owcvcr. each 
group co uld p res umably 
participate actively with the 
Commit! l!c whe n it deals with 
nil es conccrni_ng th :H particula r 
group. 

The Code shou ld provide that 
no Slnction or o ther d isciplinary 
ac tion shall be imposed on a 
st udem by the Universi ty excep t 
under specific sections set forth in 
the Code and under the specific 
rules ado pted by the Committee. 

6 . General areas of concern. 

It was previ ously stated that 
the primary goal o f the University 
is the teaching. discovery and 
dissemi natio n of kn owledge. The 
essence of the ed uca ti ve functio n 
is the development of a capacily 
for ra tional and crea tive thinking 
and the ab ilit }' to choose wi sely 
between alternatives. Mora l 
grow t h and charac te r 
development are possib le 
outcomes r:uher than the primary 
purposes o f universit y 
educatio n . A discip linary 
procedure consistcnt with thiS 
philosophy would require the 
Universi ty to take app rop riate 
ac.:t1o n to sa feguard the integrity 
of its purposes. but not to ac t as 
an overall parental surrogate . A 
revision of old rules and the 
adoption of new o nes should be 
consistent with this philosophy. 

An examination oi the present 
rul es renects the position that the 
Universit y has an all-encompass ing 
responsibility for t he •· morals" 
and "character development .. of 
the st udent. An examination of a 
few of the rules ap plicable to 
student conduct makes this clear. 
"The University of Arizona 
Guidelines - Academic and Social" 
prov ides: '"When a student accepts 
admission to the University of 
Arizona, the University assumes 
that he thereby agrees to conduct 
himself in accordance with its 
standards. The University reserves 
the right. .to terminate at any 
time the enrollment of a studem 
who proves to be an undesirable 
member of the studellt body. 
Ev idence of unsatisfactory 
citizenship may be on overt 
violation of o specific standard or 
social behavior that is not 
acceptable. (p. I ) Reprehemible 
conduct or failure to comply with 
University regulations may result 
in a swdelll S being dismissed 
from a course or [rom the 
University at any time, and such 
action shDII be posted on the 
student's permanefll record. " 
(p. 18) 

Concerned with determining 
when a .s tuden t is an " und esirable 
member of the student body" and 
when he exhib its "socia l behavior 
that is not accep table ," the 
University has taken responsibility 
for the comprehensive regu lation 
of student conduct. Other more 
deta iled prov isions of the code 

reflect this same philosophy (e.g., 
campus dress (p. I) , marriage (p . 
3-4), social even ts (p. 30-34), 
Behavio r of the type prohi bited 
by these "guidelines" wo uld not 
necessarily interfere with the basic 
purposes o f the University as 
defined. Hence, il might be 
concluded that these restrictions 
would not appropriate ly be 
inducted within a disciplinary 
code. since they arc ou tside the 
realm of the University's pu rposes 
and lcgitimatc responsibility. 

1 t was previously stated that 
the fu lfJ.llm ent o f the University' s 
goa ls requires student freedom of 
affi liation . discuss ion and inq uiry . 
A student Bill of Rights would 
guarantee these freed oms; the 
rules promulga ted under the Code 
would necessa rily be required to 
be consistent with the Bill of 
Right s. Presen t rules are too 
rest rictive. For example , the 
G uidelines provide that ' ' No 
handout item s, including 
handbills, may be distributed on 
the campus grou nds or in campus 
buildings at any time ex cept those 
officially related to aut hori zed 
mee tings, performances, or o ther 
even ts.'" (p. 20) It is also provided 
that "authorized University 
personnel may enter and inspec t 
resili ence hall rooms at any time." 
(p. 27) These rules, and o thers of 
a similar nature, are inconsis tent 
with the fundame ntal freedoms 
which presuma bly wo uld be 
guaran teed by a comprehensive 
student Bill of Rights. 

In the fo rmulation of specific 
rules o f conduct , the committee 
should al so distinguish the 
University's proper disc iplinary 
responsibilities from the central 
fun c tio ns o f the larger 
community . Th.is requires that 
st udents be held accountable 
direct ly to the community for 
violations of national or locaJ laws 
or ordinances. The Univers ity 
wo uld not accept requests by 
loca l officials to di scipline 
student s who have violated 
com rnunlty rules in lieu of 
punish ment by the community . 
On the other hand , the University 
sho uld recognize that certain 
conduct sho uld be gove rned by 
community standards, it being 
inappropriate for the University 
to ei ther subst itute its discipline 
for that of the community or 
disc ipline the student in addition 
to that imposed by the 
com munity. This is no t to say 
that it is not possib le to violate 
rules of both groups at o nce and 
therefore suffer some penalt-y 
from both . However the 
Universi ty should apply sanctions, 
or take other appropriate action , 
on ly when student conduct 
dir ec tly and significan tly 
interferes with the legitimate 
interests of the University . Judged 
by this standard , most conduct 
occurring off.campus wo uld not 
be subject to University discipline. 
On· campus conduct which 
violated a com munity law would 
not necessa rily result in University 
sa nctio n. M:Jny existing rules 
make no distinction between 
behavior that takes place on the 
campus and that which occurs in 
the community . Fo r example , the 
G uide lines provide that "any 
student part icipa ting in o r present 
at the place of a riot or crowd 
distu rbance. .will be subject to 
inuncdiatc suspensio n from the 
University ." (p. 19) On its face, 
the regu lat ion applies with equa l 
force to conduct occurring in New 
Yo rk City as weU as on the 
campus. A revisio n o f rules o f 
conduct would hopefu lly make 
exp lici t the extent to wh.ich 
conduct is subject to sanction 
when occurring outside University 
bo undaries. 

Rules revision sho uld consider 
anew the di sparity of treatment 
be tween men and women. Many 
of the existing rules appear to 
discriminate against women 
students. Fo r example, in the area 
of living unit requ irements and 
closing hours, the women arc 
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subject to an elaborate set of rules 
with no comparable regulations 
for men. No doubt this dua.lity of 
treatment is derived fro m the 
concept o f in loco parentis; that 
the student stands in a position of 
child to parent and in the exercise 
of parental responsibility by the 
University more rules are 
necessa ry for wo men than men 
because women need more 
protectio n. This perpetuation of 
the " double standard ," however, 
does not seem consistent with the 
educatio nal philosphy of an 
enligh tened university . 

C. Rule enforcement. 

In addition to rule making 
po wer, the Student Conduct 
Committee should be given 
authority for the development of 
detailed procedures governing the 
enforcement o f rules. The existing 
procedure o n most campuses by 
which rules are enforced is subject 
to the criticism tha t it is 
proced uraUy unfair : st udents do 
not have an adequate opportunity 
to presen t their position and to 
have their case decided by a fair 
and impartia l t ribunaL The major 
justification offered in beha lf of 
informal procedures is derived 
from the doctrine of in loco 
parentis; in the exercise of its 
responsi bility as subst itute parent , 
the University should not have its 
di scre tio n restri cted by formal 
procedures. But the argument is 
no t valid . First , the possib le 
sa nctions imposed by the 
Universi ty are much more severe 
than those im posed by parents. 
The stigma o f dismissal or o ther 
disciplinary action recorded on 
the student's record may have an 
adverse effect on admission to 
ano ther university, in ob taining 
employment and in running for 
public office. A student who is 
dismissed is likely to be 
effectively denied en b"y in to his 
chosen profession , or at the least, 
will have a distinct disadvantage 
because of the lack of training and 
a degree in a part icular field. No 
such serous consequences now 
from the exercise of parental 
discipline. Second, the legitimate 
interests of the University in the 
conduct of its students does not 
require the initimate and constant 
co ntac t found in the family 
context which requires informal 
procedures. Third , the assumption 
that paren ts are in favor of 
informal procedures is likely 
untrue. Even if parents want their 
children closely supervised , it does 
no t foUow that they want them 
processed and punished under a 
procedure which does not 
guarantee fairness. Lastly, 
students are no longer children. 
Virtually all entering students are 
at least eighteen and the average 
student age, including graduate 
students, is over twenty-one. 
There is no justification for 
continu ing a procedure which 
denies fundamental fairness to the 
student . 

It is recommended that aU 
violatio ns of the Code be hand led 
by a Student Court. The Student 
Conduct Committee could 
provide that jurisdiction would 
not include violations of internal 
housekeeping rules in campus 
living organiza tio ns where the 
possible penalt-ies do not include 
expulsion. suspensio n1 probation 
or nota tio n o n the student's • 
permanent record. The lo wer 
courts present ly in existence 
(R es id e nce Ha11 Council s, 
Fraternity Standards Boards, 
Judicia l Boards) could continue to 
deal with minor offenses. 
However, a right to 3ppeal to the 
Student Court should be provided 
where a st udent is disatisfied with 
the decision. 

Pre-- hearing procedures should 
be made explicit. Upon receipt of 
information evidencing a Code 
violatio n , the Dean of Men or 
Dean of Women should inform 
the stude nt that he has been 
report ed as having violated a 
spec ific section o f the Code and 
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EDITORIAL 
The University of Arizona needs to rdorm it s system of disciplining 

students . It maintains an outdated approach to it s disciplinary 
procedure that was, if ever. effective only when it was a small college. 

The present disciplinuy procedure is a maze of boards and panels 
with overlapping jurisdictions. The system is controlled by a few people 
in admin istrative posi tions . It does not afford to students rights which 
the y lega ll y have . Often it is unfair in its operation . T~crc is _no 
guaranty that a s tudent will be treated in a manner consiStent w1th 
other students . 

The rul es of the University pertaining to studen t conduct are too 
broad. They arc vague and do not adeq uately appraise a student of how 
he should conduct himself. Some of them arc irrelevant to the goals of 
the Unive rsity . Some of them rest ri ct student action where no 
restriction should be placed . . 

The people who are responsible for University disciplin~ may be fa1r 
and sincere. Bu t in a system that does not protect the mteres ts of a 
defendant student. they have oflcn not acted in a jus t manner . Three 
cases in this acade mic year best exemplify the weakness of the present 
discip linary procedure . . 

In September, a University st udent was expelled by President 
Harvill , thro ugh the office of the Dean of Men. That student, Robert 
Dunca n. has taken his case to the courts of Jaw. There it has become 
clear that at least the fo llowing fac ts exist. The Universit y did not follow 
the decision of the s tudent board that gave Mr. Duncan a hea ring of 
so rt s. The Univers it y lawye rs. Mr . Robert Lesher and William Kimble 
maintained that the hearing Robert Duncan did have was for an offense 
separate fr om the one for which he was ex pelled . If this is true, then it 
is apparen t that Mr. Duncan was not given any hearing at all in the 
expulsion proceedings. Judge John Collins of the Superior Court of 
Pima Coun ty ruled in favor of the University in the Duncatl case. and 
the Arizo na Supreme Court did not choose to review the case. E~is ti~g 
federa l case law clea rl y gives a s tudent the right to a hea rmg m 
disc iplinary proceedings where ex pulsion may be the result. Somehow 
the University lawyers, Judge Collins , and the Justices of the Arizona 
Supreme Court have ove rlooked or chose to ignore those cases. If this 
case enters the fed eral courts , the University may face a situation 
whereby it is ordered to stop denying student s their rights. Such an 
order is something which a modern institution dedica ted to 
enligh tenment and the pursui t of know ledge would not be proud to 
have on its record . Two University coeds were recently suspended for a 
vio lation of University rules . The hearing which the y were given did not 
meet the standa rds required . No appeal of the decision of the hearing 
was available, as they were given 24 hours to get off of the campus. 

Maybe a properly conducted hearing with these students' rig~t s 
fu ll y protected would have result ed in the same penalties. 
Unfortunately, this will never be known . The still pend ing case against 
Black Student Union Member John Heard shows another weakness in 
the system. Here the University made a considerable effort to give Mr. 
Hea rd a fair hearing. Yet the vagueness of the rul es, and the lack of a 
defined procedure may result in an unfair penalty. These cases reveal 
some pointed questions. Why did Mr. Heard get a hearing and no t Mr. 
Duncan? Why does the sys tem need a spec ial. one instance panel , as in 
the Heard case? Will the next defendant get a hearing? Will it be fair? 
Where are the procedural guidelines for groups such as A WS Standards 
and residence Hall Judicial Councils? Perhaps the mos t significant 
question is that which ponders whethe r the University Administration 
is willing to be fair . 

All of these questions could be avo ided, as well as the need for legal 
action . What must be done may ny in the face of tradition , but it will 
insure just ice. The University must revamp its disciplinary structure. 
The overlapping jurisdictions need to be trimmed. A permanen t hearing 
board should be established to hear all cases whe re the sanction imposed 
may be suspension or expulsion. Rules of procedure shou ld balance the 
st udent interest aga inst the Universit y needs. Universit y regulations 
should be revised to be consistent with the goals and needs of the 
educat ional ins titution . 

These necessa ry changes must be the result of effort by 
administrators, facult y, and students alike. This edition of the 
ARIZONA ADVOCATE has examined the field of University discipline 
as it relates to the law . On page 10 of this paper a model student code 
of conduce is proposed. Much information has been previously 
published on this subject. Now the Universi ty leaders, both students 
and administrative, mus t resea rch the field and initi ate the process of 
change. The studen ts as well as the Faculty Senate have taken the first 
steps; the aministration must also respond to the obvious need for a 
system of discipline which protects the student. No one is seeking to 
st rip the University of its power to maintain order on the campus. 

Ari zona State University , which is subjec t to the same laws and 
operates under the same Board of Regent s as this Universit y, has a fair 
system of studen t discipline. It is based upon a new Student Code of 
Conduct wh ich se ts forth reasonable rul es and reasonable methods of 
enforcement. Such rules are needed at the Unive rsity of Ariz.ona . They 
are needed now ! 

that the Dean requests a meeting 
to determine if the facts 
necessitate referral to the Student 
Court. After meeting with the 
studen t, the Dean should have the 
discretion to take no further 
action upon the determination 
that the complaint has no merit, 
refer the problem to appropriate 
medical counselors or o ther 
pro fessional persons, or forward 
the case to the St udent Court for 
determination of guilt and 
punishment. If referred to the 
Court, the student should be given 
a reasonable time to prepare and 
should be allowed to examine the 
evidence against him . 

The Student Cond uct 
Committee s hould adopt 
procedures to be f oUowed in the 

Student Court proceedings giving 
the student accused of a violation 
a fair opportunity to present h.is 
story and guarantee a fair and 
impartial decision. The student 
should be allowed to bring an 
advisor of his choice who would 
have the opportunity to 
participate in the hearing. If 
evidence is based on ora l 
testimony , the student should 
have the opportunity to 
cross-examine the witness. If it is 
not possible for the witness to 
atte nd, his evidence should be 
reduced to writing with the 
opportunity ava.ilable to the 
student to obtain a copy before 
the hearing. Decision should 1be 
made based only o n Jhe 

(Continued on Page 7} 
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O'Connell (Cont.) 
(Continued from Pagt! 8) 

information presented at the 
hearing without influence by or 
access to o utside sources. The 
student should be presumed 
innocent with the burden of proof 
resting upon those presenting the 
charges against the student. The 
student should have the right not 
to personally testify. 

A provision should provide for 
the right to appeal a decision by 
the Student Court to the Student 
Conduct Committee. If a decision 
of exp ulsion, suspension or 
probation is imposed, the appeal 
should be as a matter of right . If a 
lesser sanction is impsed, the 
Committee could be given the 
discretion to decide whether or 
not to heax the case. 

Conclusion 
Student rights and disciplimrry 

procedures should be evaluated 
and modified to maximize their 

consistencY wit h the purposes and 
goals of the Universit·y . First , a 
Student Bill of Rights should be 
approved , after full opportunity 
for participation in its 
fommlation by interested groups 
and individuals in the University 
community. Second , 11 Student 
Conduct Committee sho uld be 
ap pointed with authority to 
promulgate a Student Conduct 
Code which would include a 
revision and consolidation of rules 
of disciplin e and the 
establishment of procedures for 
rule enforcement . The rules 
should be consistent with the 
Student Bill of Rights and with a 
philosophy that treats students as 
mature adults. The procedures 
should include a provision for a 
Student Court and guarantees o f 
substanticl. fairness to the student 
before and during disciplinary 
proceedings. 

Scope Of Power (Cont.) 
(Continued from Page 7) 

student at any time, fo r a ny 
reason deemed suffic ient to it , 
and no reason for requiring such 
withdrawal need to be given." In 
this case, the university gave as a 
reason that the student "was not a 
typical Syracuse girJ." ll 

Yet it is doub tful that the 
contract theory could survive 
repeated attacks in court. Courts 

WHAT 
RULES? 

AR E REASONABLE 

The courts have not se t speci fic 
guidelines for ru le fomlUlation. 
This would be unwise in light of 
the mult itude of coll eges, and 
their varied purposes. The courts 
have deferred to the universities in 
this area. Yet by no means may 
the colleges create rules with 
disregard to certain standards. 

in applying contract law wou ld The rules must be relevant to 
find the university - student the goals of the un iversity . !? A 
agreements to be illusory , invalid rule canno t deprive a studen t of 
for lack of consideration, his constitutional right s, unless it 
unconscionable and adhesional can be shown the operat io n of the 
cont racts. There is no power of school is substan tially and 
negotia tion on the part o f the materially impeded . IS The rules 
student. Furthermore , universities should reflec t a balance between 
would be hard pressed as the the needs and necessities of the 
burden of proof in courts of law university and the rights of the 
would fall upon them, not the students. l 9 The free speech 
student. It is clear that the movement at the University of 
contract theory distorts the true California at Berkeley produced 
nature of the university - student an example of th is balancing 
relationship. Contract rules were process. In Goldberg v. Regents of 
developed based on equal University of Coli[omia the court 
~oarmg~~~ncfa l setsttLegn.~~h , in a upheld a rule bcin,g attacked on 

'"' ' the basis that it denied freedom o~ 

A NEW APPROACH 
Dean Robert McKay of the 

New York University Law School 
states the problem very well: 
''Longsta nding concepts of 
universit y - student relatio ns are 
no lo nger sufficient (if they ever 
were) to justify arbitrary 
treatment of students under the 
paternalistic excuse that the 
university knows best ... however 
conceptualized , whether In Loco 
or Ex Cont ractu, or any other 
variant o f the same theme, aU 
these theories are now shown to be 
inadequate. "13 

If these notions. of university 
authority are not valid , then what 
is the basis of power? The courts 
do not seek to answer tttis 
question. It seems that the 
university has inherent power t,o 
maintain o rder on the campus.J4 

The university, however, is not 
given a free hand to act as it 
wishes. Certain requirements are 
exac ted from it. They must no t be 
arbitrary and capricious. IS They 
must have rules that are relevant 
to the goals o f the university ,1 6 

expression. The court reasoned 
that th.is expression disrupted the 
campus and impeded the function 
of the university .20 

A rule must not be unduly 
broad or vague. A court has 
squarely faced this issue in 
striking down a University of 
North Carolina speaker's ban.2 1 

THE ••GOOD NAME•• RULE 
A university may not have a 

rule which rest ricts students 
simply to preserve the ''good 
name" of the university . This in 
effect prohibits a coll ege from 
taking vengeful action against a 
student to avoid the criticism of 
the general public.22 " It would be 
straining the meaning of 
educa tion . . to establish a rule 
designed solely to protect the 
good name of the university . "23 

This reasoning also wo uld 
restrict a universi ty from 
disciplining a student for acts 
which he did off campus. Unless 
these acts could be shown to 
directly impede the fun ct ion of 
the school , they should not be 
regulated by the university .24 
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THE AR IZON.~ ADVOCA TE 

R EASONABLE RULES 
If the university dcvclopes 

rule:- wh ich arc relevant and 
reasonable the court s will not 
intervene. But the development of 
rules is · only half of the 
disciplinary fun ction. The o ther 
half is the manner in which the 
rul es arc enforced. 

DISCIPLINARY PROCEDUR E 
In an age wtren a premium is 

placed on a college educa tion, 
there is little question that the 
student has a substantial interest 
in attain ing a unive rsi ty degree. 
Whether a state un iversity or a 
private institution, today's 
colleges canno t escape the 
requirements of the 14th 
Amendment to the United Sta tes 
Const itut ion.25 

What is required of a school by 
the 14th Amendment is still an 
evolv ing quest ion. Certainly rights 
as basic as exp ression, privacy, 
and assembly will be afforded to 
students. To do otherwise would 
be to make the student a "secon.d 
class citizen" a clear 
contradict ion to educational 
goals. The question becomes less 
ce rtain when applied to specific 
procedure in disciplinary action 
against the student. 

HEAR INGS AND DUE PROCESS 
The key case in the field of 

university discipl ine is Dixon v. 
Alabama State Board of 
Education. 26 The Federal Court 
of Appeals held that before a 
university may suspend a student, 
he must be given a hearing. Notice 
of the hearing is also required . 
The notice should con tain a 
statement of specific charges and 
grounds, which, if proven, wou ld 
j ustify expulsion under exis ting 
rules.27 

PROCEDURE AT THE 
HEARING 

Dixon also sets forth some 
basic requirements for the hearing 
itself. It must have the rud iments 
of an adversary proceeding. Both 
sides must be prese nt and the 
defendant has the right to 
confront wi tnesses and evidence 
against him. He must be able to 
present his o wn evidence and 
witnesses.28 

It is obvious that the university 
ca.nnot be expected to conduct 
trials to discipline students at 
which the full spectrum of due 
process including rules of evidence 
would be strictly observed . But 
certain standards are required. 

The standards are those o r 
fairness and impartiali ty. The 
student sho uld have his hearing 
before a board free of bias. This 
requires that the accusatory and 
adjudicatory functions be 
separate.29 The student must be 
allowed to confront h.is accusors 
and adverse witnesses.30 Often 
th e a rgum e nt agai ns t 
confrontatio n is that there is no 
power to compel attendance and 
testimony. Still the courts have 
seen it a sufficient interest to 
require t.he university to use its 
inherent power to maintain order 
to justify compulsory witnesses. 
The position that no " honorable" 
student wants to be known as a 
tattletale does not relieve the 
sc h oo l from all o wing 
confrontation. 

As of ye t no court has 
specifically requ ired that the 
stu de nt be a llowed to 
cross-examine adverse witnesses. 
Some have urged this right be 
afforded to the student.31 Strong 
arguments have been made for the 
right of cross examinat io n. ''Cross 
examination is invaluable in 
detem1ining the precise sources of 
a witness's information and 
revea ling his prejudices or 
u n wa rra ntcd assump tions. •·32 
No ted legal scholar Wigmore calls 
cross examination " the 
greatest legal engine eve r invented 
for the discovery of the tn1 th . "33 
Certainly it seems tha t cross 
examination is necessary to have 
the fa ir and imparti al hearing 
arrorded the studenl. 

The right to lega l counsel is not 
afforded to the student. He may , 

o f course, seck legal odv icc in 
preparation for his hearing. It 
would not be within the 
backgrounds of most members of 
a hearing boa rd to have a lega l 
educa tio n. And it is an undu ly 
burd ensome requi re ment tha t the 
un iversit y provide such people. 
What the student should have is 
an advisor or his choice from the 
faculty or student body to assist 
him in his defense. Such people 
may come from a "pool" of 
advisors who are fam iliar with the 
rules and procedures or the 
universi ty . 

The hearing can be public or 
priva te, as the situatio n 
warrants.34 it is easy to see that 
in certain situations a public 
hearing would hinder the 
disciplinary process. In any case . 
the hearing is not likely to be 
unfair sim ply because it is private. 

A system of di scovery that 
all ows the student to have the 
evidence agains t him should be 
prescn t.35 This should be 
calculated to give the student a 
chance to prepare an adequate 
defense. 

A transcript of the hearing or a 
tape recording shou ld be made 
available to the studcnt.36 The 
studen t should have the right of 
appeal, and access to records, 
transcripts and information to aid 
hi m in hi s appeal. 

R EASONAB LE R E QU IRE · 
MEN TS UNDER DUE PROCESS 

The following is a list of 
procedu ral rights the student 
should be afforded in 
disciplinary proceeding.37 

I . A hea ring with writt en 
notice sufficien tly in advance 
citing: 

A. Specific allegatio ns 
B. Specific rule violated 

2. Prior to hea ring inspection 
of all evidence to be used against 
him and a list o f adverse 
witnesses. 

3. An appropriate tribunal 
4 . The presence of an advisor 

at the hearing, and the right to 
seek legal advice in preparatio n 
for the heari ng. 

5. Confrontation of accusers 
and witnesses 

6. Presen tation of testim ony in 
own beha lf 

7. To hear and cross examine 
adverse witnesses and commen t 
on adverse evidence 

8. The decision of the heari ng 
board must be made solely on the 
evidence presented at the hearing. 
Prior record should be used only 
to determine sanction, not guil t . 

9. The righ t of appeal to 
anot her body and ultimately to 
Unviersity President or Regent s. 

I 0. The penalty must be in 
rela tion to the violation and what 
the studen t stands to suffer 
balanced against the needs of the 
university. 

CONCLUSION 
The university must use it s 

inherent power to maintain order 
with discretion . Its ru les must be. 
relevant to the functions of the 
university and to the goa ls of 
education. They must be 
reasonable rules, and reasonably 
enfo rced. Due Process is to 
protec t the student, keeping in 
mind the needs of the university. 
The procedures of disciplinary 
proceedings are not dictated by 
the strict rules of evidence tha t 
courts of law must follow. but 
they are based on the rudimen ts 
of an adversary proceeding with 
certain rights clearly defined . 

It is in the interest of both the 
student and the un iversity that 
these procedures be as free from 
fault as poss ible. The current 
outlook o f courts of law seems to 
be best expressed in the op in ion 
se t fo rt in Zanders v. Louisiana 
Stare Board of Educa tion. 

''If minimum Standards of 
fairness, having beer/ repeatedly 
articulated [or over fifty years, are 
not afforded to students in 
disciplinary cases. then. as is 
becoming the rule rather than the 
exception . .. courts. sta te and 
federal, will draft mles on on ''ad 
hoc" case by case basis to imure 

·.a.~~ 
the rights of the srudents ore 
adequately protected. " 38 

The best possible road to 
follow is that road which avoids 
cou rt action to protect student 
rights. The first step dow n that 
road must be taken by the 
universities. 
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Model Student Code Of Conduct 
STUDENT CODE.QF CONDUCT 

Underl ying Po l ley 
A. The Un lversny·s Inherent ;~u t nor lty u nder taw to govern 

t he conduct of Its l!udc:nu for ltle achievement o f Its 
educa t iona l goa l~ provid es the b asis f or a stu d ent COde 
of conduct. 

B. A student enrolling at the University usumes "" 
oDIIIgatlon to conduct n lmsell In a manner compatible 
w ith the Unlvenlty's function as ' " educational 
ln stltutlon . 

c. A stuoent ret o) lns both h iS rights dnd Obligations of 
b eing a c itiz en . H is stol tus as il studen t shall no t se r11 e to 
deny h im ol .a ny rig h ts norma ll y a ll o rded t o h im, no r 
excu ses ntm h om any civil o r c rlml n<lt sanc l!o ns. 
T he U n lver slty's diScipl inar y r esp onsib il i t y ex t end s t o 
misconduct occu rr in g o n t he U n iversit y cilm PuS o r 
other properly under the ju risd ict io n of the U n iversi ty : 
t o any U niversity -sponsored act ivity on or oil the 
ca m pus; and u Otherwise provided In th is code. 

E. Ar izona law an d t he auth ori ty of t he Board o f R egent s 
aetermh"ltS memoersnlp In t he U nlvenily commu n ity . 
A n y student who h en rolled In one or more Unlvenlty 
classes snatt tie sutlject to this code . 

F . Students of the Un ivers i ty Shalt have an op p or t u nity t o 
significantly participate In both t he c reation an d 
en f o rcement o f r ules relatin g t o conduc t . 

G. Matters of academic miKonduct, disq uali ficat ion, and 
tne Internal regulallon o f the variou s col leges are no t 
su tl/ec t to th is code o l con duc t unless speclllca l ly 
provided. 
The U niversi t y m ay ap ply r est rictions u pon a stu den t' s 
par ticipation In U n iversity ac t ivities o r ta ke o ther 
appropriate dlsclot ln ary action wh en th e cond uc t o f the 
stu den t adversely alfKts d elln ed U niversit y In terests, 
which lnctude: 
I . M emoers of th e U n lvenlty community are f ree t o 

achieve their educat ional goal s and use the 
Universi t y f acl!l t le!o w ithou t interference. 

2. The Un lve r ~oity nu an Otl l lgation to protec t the 
n ea lt h , safety , and w elfare o f t he memo en o f t he 
Unlverslly community and t heir prooer t y, o f 
visitors t o t he U n iversity , ana of t he U n iversi t y 
Itse lf . 

T l'lls cod e of cond u ct sha ll serve as a su po lement t o the 
polic ies o f t he Un iversi t y o f A r izo na as pr o v ided In the 
cu rren t U niversit y cata logu e. 

I I , Pen1Utiu and Rutric t lon l 
A . wn en 11 h as oeen determined trut a st udent n u violated 

ttle provisions o f tnls COde, no penalt y or restric t ion 
may be placed upon him which Is more ser io us t h o11n Is 
clea•ty app rop r ia te In light ol particular c ircums tances. 

B . Academic penai!Je~ and restriction s are not the ~ubJec t 
o l this code. 

C. The fOllow ing pena lt ies and rest r ic t ion s ma y b e 
lmposea for the violation o f th e st u den t conduc t 
regulations 
I . Warnin g. 
2. L oss o f priv i leges , su ch as th e d en ial o f 

par ticipation In Un•ver~lty • spon~ored ac tlvltles, 
loss of University llnanc lal aid , rem oval fr om 
U nivers•tY housing, 

3. ProOation, which snail last f or a defined period o f 
time, and may reQu ire a specia l conduc t of the 
st u aent . 

4. Su spen sion 
5. E xou lsion. 

D. In addition to these penalties and rest r ic tions, 
restitution may be reau1red on t ho part o f the st uden t. 

E . Pena lt ies of ~uspenslon and expu l ~ion sh all oe Imposed 
only bY t h e U niversity Hearing Boara . 
Viola t io n s b y gr oups o r organiza t ion s are su b Jec t to t he 
penalties and restrictions of the grou p o ffense section 
Of t hiS COde. 

Un iveni ty Olsclplirury Boards and Paneh 
A. The followltlg boards and panels shall sit to determin e 

the merits of dlsciptmary cases related t o non-academic 
st udent act ivi t ies. 
I . The Student Conduct Commit tee 
2. The U n iversity H earing Board 
3. Dea n ofMen: 

a. IFC Judic ial Council 
tl . Resid ence Hall Councils 
c . F ratern ity Standard s Boards 
d . M en's Conduct Review Board 
Dean of women : 
a. AWS S tand.uds Board 
b . Sorority Standards Boards 

Residence Ho11ll Judicial Boa rd s 

The Studen t Conduct Committee 
I . Membership 

a. The sec snoula oe comoosea o f she stuaent s 
ana seven l acully members. o ne o f the 
faculty memoe rs sh all si t as t he cha irman. 
T he faculty memb er s sh all be appointed b y 
the Facu lt y Senate and approved by the 
President of t he Un iversity. T ne stua ent 
members sh all tit appoin ted b y the S tu d en t 
Sena te ana aoprovea bY the A SUA President . 
T h e terms of the commit t ee m em oers snail 
be st aggered, so t hat each year some f orme r 
members are retained. 

2. Purpoi-t! 
The primary purpose o f the Stuaent Cond uct 
Committee shall b e t o c reate, review and 
rev ise the rules and regulations w hich gov er n 
t he conduct o f U niversi t y st uden ts. I n 
add i tion, the committee sh all si t as an 
appella t e" cou rl to w hich a student m ay 
ap pea t the decision s of tn e U niv ersity 
H ear ing Board . T he St u den t Conduc t 
Committee shall hear appeals restricted In 
su b ject ma tt er to t he procedu re o f a to w er 
court or the relevancy o f the U nlverslty 
regulation Involved In the cas.e. T he Cond u ct 
Committee shall not sit to near aopeals oa sed 
on t he facts or merits o l a lower court 
decision . 

C. T he Un iversity Hearing Boa rd 
1. Membersttlp 

The Committee sh ou ld b e composed o f five 
members; two members f rom the student 
oody ana t hree members f rom the teach ing 
faculty. The ttnee l aculty member s snould 
b e etected DY the Facu lty Sena!e by secre l 
oauo t upon nomination bY tne Committee 
on Commlltees, which ShOUld furn ish tw ice 
as many names as persons to be elected . N o t 
more than one member ol a college faculty 
should be on the Board at the same time. 
Tne terms ol membership snouta oe three 
years, one oeoson to be etected annu ally. A t 
the t im e of first election, the person with the 
h ighest numl)er o f votes should serve l or 
t hree years, t he next highest l or two yea rs, 
and t he th ird h lgh esl for one yea r . 
Su b seQ u ent elections sn outa tit for thr ee 
years. M emoer s cou ld b e re·relected t o th e 
B oard . Tne two studen t m ember s sh ou ld oe 
etec t ed by the Studen t Sena te b Y secre t 
ba llo t u o on nomi nation fro m t he floor o f tn e 
Sena te. All suc h stu dent m embers sh ould 

have at lea st junior stand i ng at t he time o f 
th eir elect ion In the spr ing and sh ould serve 
on t he B oo rd dur ing t he f o llowing yea r . 
Board mem b ers wh o C<Jnnot serve l or any 
reaso n sh ou ld be rep laced b Y t ne same 
p rocedure by wh ich they received 
appointme n t o r , i n ca ses o f emergency, 
temporar y replacem ents sn ou td oe selected 
o y the commi tt ee m embers. 

2. O rgan iza tio n 
a. The Cha irman of the Board shou ld be t he 

Facu lt y member w ho Is senio r In Board 
tenure and shou ld vo te on ly In case of a tie. 
N o mem b er o f the Board wno Is o t herwise 
In t erested In a part lculu cue shou ld sll In 
jud gmen t dur ing the p roceed in g. Hearin gs 
snou ld b e closed u n less t he appellan t 
reQuest s a n ea r ing o pen t o the University. 

3. Area o f Resp onsib ilit y 
a . T he B oard si t es as t he court of original 

juriSd ic tion In all cases where the penalty 
may resu lt In suspension, or expu lsion. In 
add ition , the Board, at the request o f the 
st uden t , o r th e Dean o f M en or Women, may 
review the decision o l a lower board . Tno 
B oard shall determi ne whe t her It wants to 
hear such appea ls alter " pre limina ry 
examination o f t h e case. I I t he Board does 
hold such an appeal, It has th ree al t ernatives: 
1 . T o affirm the action o f th e lower court 
2 . T o rem o11nd the action back t o the to w er 

cou r t , w i th o r w it h ou t In st ruct ion s. 
3. T o dismiss the case o11 galnst the student. 

Q p er<l tlng Procedu re 
a. Appeals t o the B oord must be m ad e wi thin 

two sch ool days alter a dKISion b y the lower 
cour t . I n cases where the Board sit s as the 
cou rt o f original JuriSd ic tio n , the hearing 
shou ld be held as soon as oosslb le alter the 
student Is not ified o f t h e charges aga inst h im. 
In no case shall the hea r ing be h old late r than 
ten ca lendar day s exc lu sive o f o ff ic ial 
vaca tion days, ilfter dat e of notice. 

b . T he O f fice o f the Oean o f Men o r the D ean 
o f Wome n sha ll conduct a preliminary 
Investigatio n t o be made l o r the purpo se of 
u certil lnl ng w h et her th e charges agai nst the 
studen t are substantive or whether they may 
lle hand led In fo rmally b y the Dean w i t hout 
disc ip li nary acti on . 
After t h is Investigation, the Dean's O ff ice 
m ay drop the charges again st the student or 
p lace the studen t o n office probation . 
If th e Invest igation reveal s t hat the al leged 
m isco nduc t does reaulre d isciplinary 
p roceedings, t he Dean sh all re fer t he case to 
t ne University Hear in g Board o r t he 

There sh ou ld be ooth a d igest and a verb at im 
reco rd such a s a tape reco rding of the 
nearln!i. T his should b e m.1d e ava ilable t o t ne 
student II l urtner action rs reQuired. 
The decision o f the !.o!ar ln!i B oard should be 
f inal , subject on ly to the stud en t's r ight o f 
appeal to the Student Cond uct Comml t!M 
oa nd to the Presiden t of the Un iversi ty o f 
Arizona , o r u lt lmiltely to t h o Boo11fd o f 
Regents. 

L ower Board s and Pa nels 
1. AWS Standard s. T h is b oard snail si t as the cou r t of 

orig in al Ju r iSd ic tion f o r w omen students who 
commit o ffenses lor which the penalty Is less than 
that o f suspension o r expulsion . A lthough t he 
procedure o f thiS board neec:t no t be as form a t as 
that o f t he U n iversi ty H earin!i Boa rd, t he studen t 
sh ou ld nevertheless b e .a fforded a nearing that Is 
fair and Im partial. The AWS shall nave t he 
f reedom t o determi n e t h is board ' s relaUon sh iO 
with residence h<JII o11nd soro r ity Ju d icial bOd ies. 

2 . IFC Judicia l Council shall oe the court o f orig inal 
jurlild lctlon lor male studen ts who are resid en ts o f 
h aternltles who commi t o ffen ses l o r w hich the 
penalties are o ther th an suspension o r ex oulslon . 

3. L ikewise, t he ~ es ldence Hall Cou nc ils shall 90vern 
similar o ffenses committed b Y m o111 e studen ts wh o 
live In U n iversity d ormitories. 
It Is not the In ten tio n o f th is cOde to handcuff 
various organizatio n s wen as the AWS or IFC In 
dealin g w i th th eir own members. A n y system o f 
disciplinar y bO<ltds that these groups leer are 
necessary f o r govern in g t h emselves w ill fit Into 
this code. However, tl'le University Hearing Board 
w i tt ne.ar all cases where the p unishment Is 
susp ensio n or ex pu lsion , and will limit t he ac t io n s 
and procedures or the lower cou r ts to t he extent 
t h at over lapp ing Ju r iSdiction s are tr immed and all 
studen ts are assu red of eaual treatment . 

E. Sp ecia l Hearin g Boa rds 
1 . If t he U n iversity H eari ng Board and the Student 

Cond uct Commi ttee det ermine that they c.a nn o t 
dnl adeQ u ately w ith the number o f ch arges ar ising 
from a si ngle Incident o r the volume of a se• ies o f 
Incidents, they may petition t he President o f t he 
Universit y to estab lish a special Hear ing B oard . In 
such Instances, the spec ia l hearing b o ard shall exist 
for a temporary term o f seNice, and shall be 
governed bY the same p rocedures as those of the 
Universi t y H ea r in g Bo"'d and the Student 
Conduc t Commi ttee. At n o t im e shall t h e stu dent 
be 1sslgned to a speclo11 l hear ing bo.ard when the 
U n iversity H earing Bou d Is upable o f hearing the 
case. 

appr opriate b oard or panel. IV. Group Of-fln~es 
Th e O f fice o f tne Dean shall then , In wr it ing , A. U n iversity o rganization s, clu b s, gro ups, and fr& t ern ltles 
n o tify t he st u dent o f t he oend ing ac t ion . are resp on sible lor compliance w ith University rules and 
Th is n o t ice may be m a iled o r delivered regulation s. 
personally t o t he studen t . A reg istered o r B. When " group Is charged w ith v iolation o f University 
certified lett er to t he most recen t address regulations, It shall nave a near i ng b efore an appro pr iate 
listed by the student w ith the Un iversity b oard. 
Shall con sti t ute adequate sef"VIce o f n o tice, C. Penal t ies which m&y b e Imp osed upon an o rganl.utlon 
un less the o p p ortun ity l o r oersonal d el ivery for v iolatio n o r t he regu la t ions o f the University may 
Is reason ably ava ilable . In c lu de t h e f o llowing: 
The n o tice shaH contain t h e follow i ng thi ngs: 1. Socia l probation 
1. The nam e o f the neari ng b oard ; t h e 2 . Per manen t or temp orary cancelling o f registration 

date , time and pla ce of th e nearing. 3 . Den ia l o f Un iversity fac ilities 
2. The sp ec ific charge or charges aga inst 4 . O ther sa nctions as determined by the appr opr iate 

t h e stude nt, in c luding t he place and nearing b oard. 
date o f the a lleged v io lation. N o Ind iv idual student o r st udents sha ll be puniShed as a 

3. The spec if ic regu lat ion o r regula tion s result of a group v iolation with ou t being affo rded the 
all eged ly violat ed, an d the ra nge of same rights and procedure as any student c herged w ith 
p enalt ies o r restr ict ions w hlcn ma y be v iola tin g University regulatio ns. 
lmp oioed. T he University Hear ing Board shall have apellate 
The aff irma tion o f th e studen t's r ight juriSd ictio n In such cases. 
t o testify and present evidence in hiS 
own behalf ; to ref u se t o give p ersonal 
test im o ny; to nave the ev id ence agai nst 
him made ava ilable In o rder t hat h e 
may adequately Prepare h is de fen se ; to V . 
b e represented b y an advisor of h is 
ch oice , f rom the facult y or student 
b ody . 

Notice o f the near ing sha ll b e mailed or 
d elivered at leut seven calenda r days prio r t o 
t h e date o f hear ing. A copy of the rules of 
pr oced u re under which th e neari ng will b e 
condu cted shall b e enclosed With the n o t ice. 

Conduct o f t he Hea r i ng 
a. T he n earing sna il not be un du ly res tricted tiY 

fo rm al rules o f ev id ence. T h e Chai rma n o f 
the H ear ing Boa rd shall rule on matters o f 
procedu re and evidence, wh ich are not 
o t herwise speci fied b y th is Code, on t he tlas ls 
o f fa irn ess , and re levanc y . 
T he par ticlp iltlon of the Office o f the Dean 
of Men o r the Dean o f W ome n sho11ll b e as 
f o llo w s: 
1. The rep rese nta tive o f tl'la t o ffice, 

gu id ed b Y standards o f Impartiality and 
ob Ject ivity , shall o bta in al l availab le 
Info r ma tion concerning t h e c harges, 
p reW!nt su ch Info rma tion t o the H earing 
B oard , summarize the ev idence, and 
generally conduct t h e case against the 
student. 

The n ear ing sn ail be p r ivate at the reQuest o f 
ell h er the student o r t he Off ice o f the Dean . 
Those In attenda nce may In c lu de the B oard 
m em ben, and suc h clerical oen onnel u may 
be necessa r y, t ne student , his ad v isor , ana h is 
p arents, II the student reQu ests their 
presence, t he represen tat ive o f the Dean's 
O ff ice , and , un less excu sed by tne Board , the 
person w ho Initiated t he ch arges. 
Severance can be made Involvin g cases of 
more t h an o n e stuaent. 
The st udent's advisor m ay assist t he student 
du ring t h e h earing, cross-examin e w itnesses, 
present ev ide nce In the studen t's Oehalf, and 
summarize t h e evidence . Su bstantia l evidence 
sha ll be necessary to li nd tne student has 
viola ted tn e code. T h e bur de n o f p roo f shal 
rest u p on t h ose b rin gin g t ne ch .nges aga in st 
the Studen t. 

g. The studen t shall h ave the opportu nity t o 
testify and to p(ese nt evidence and wltnesioes 
In his beha lf . 
T he st udent may cross-e xamine any adverse 
witnesses. In no case shall the Board consider 
statements made again st the st u den t un less 
he h.IS been adviSed o f their con ten t, and t h e 
names o f those w ho m ade them , ana unless 
n e h as been given an opport u n it y t o rebu\1 
u n f avorable In ferences whiCh m ight 
o t h e1w lse b e drawn. 
All ev id ence u p on wh ich t h e decision may be 
ba sed must be Introduced at the pr oceed ing 
oefo re the B oard . T he decisio n should be 
oased solely uoon this ev idence. I mpro perly 
acQuired ev id ence sh ou ld not tie ad mi tt ed . 

Ru les an d Regulo11tlo n s 
A. (No attemo t will oe made here to formu late ru les and 

regulations f o r the University. N o sy stem of Un iversity 
d iscipline, no matter how sou nd In Its p rocedu ra l 
aspects, can b e wor kable If It Is not based upon 
reasonable rules and regu lations. The se rules Should be 
drafted b Y students and facu l t y alike , keepi ng In m ind 
the Interests of the Univers i ty as well as Its goals and 
function s, and balanci ng these aga inst the r ights of a 
citizen who alSo ha opens to be a student . A s set forth In 
this cOde, th ese r ules would come f rom 
recommendations ma de bY the S tudent Conduct 
Committee. These rules shou ld b e d ra fted keeping In 
min d the f o llowing c r i t eria : 
1. They sh ould not be vague nor overly broad, bu t 

rather specific and c lea rl y de fi ned. 
2. They shou ld be releva n t to the goals o11 nd f unction s 

o f the U niversity . 
3. They sh ou ld not b e concerned wi t h t h e conduct 

of the student when he Is o u ts id e of the 
U niversity , unless that conduc t also d irectly 
Impedes the University hom atUinln g Its goats. 

4 . In a U n iversit y th e siz e o f the Un iversi t y of 
Arizona. which has a student body comprised o f 
people w it h vastly d ifferent experiences and 
b ackgrou nd s, rules should not seek to Imp ose the 
morals of some onto oth ers. When cer tain acts can 
be shown bY t h e U n ivers it y t o directly Inter fere 
with the educational p rocess. then those acts 
should oe regulated. W ithout t his d irect ne xu s, 
rules shou ld not b e dnfted f o r t h e sake o f 
morali t y a lone. 

5. Page 144 of the current Universi ty catalogu e sets 
f o r t h tl'le following terms: 
a. " The University reserves the r ight, on t he 

reco mmendatio n o f t he appro priate dea n and 
w ith the approval o f the Presid ent, t o 
terminate at any lime the enro l lme n t of a 
student who p roves t o be an und eslreab le 
m ember of the student bOdY. Evid ence of 
unsatisfacto ry citizensh ip may b e an o ver t 
v io lat ion of a specifi c standard, or social 
behavior th<Jt is n o t acceptable. " Such 
language as "unaesi reable m ember" and 
" soc ia l beh av io r t hat rs not acceo table" Is 
t oo b road to b e a m eaningful regu latio n . It 
neither appraises the st u dent of h ow he Is 
exoected to conduct h imself, n o r assures nlm 
of receiv ing eQual t rea t men t In d isci p li nary 
proceed ings. 

6 . ~~~~~~~ft~e~n~n:~gt~~~~7!g~r lt:s~ University snould 
a. R egulation s w hich, II v iolated, m ay rewtt In 

su spension o r exoulslon from the Un ivers i ty. 
b . R egulations l o r wh ich the ult imate penalty 

m u$t b e lesser th an that o f susp en sion o r 
ex pulsio n. 

I n c lassi f ying rules thusly, tne Interest o f t he 
University sh ou ld b e c learly il nd direc tly Imp eded 
by the ac t so governed In ord er l o r tne ru le t o fa ll 
In th e ca tegory that w o uld a ll ow ex pu lsion o r 
su spension . 

~:~m·~gn~~ lr:aag~~ :· n:t' a ~~~llcYe':.';~~~~~e'st ~~ ·~~! 
University to .allow suspension or e)(pulslon . 11 

Digitized by the Daniel F. Cracchiolo Law Library, James E. Rogers College of Law~ University of Arizona. All Rights Reserved. 



Decc ,uber, 1969 'f'HE IIRJZONIIIIDVOCI I'f'E Page I I 

JOURNAL OF LAW AND SOCIETY 

Organized Dissent by Military Personnel 
By KENNETH R. REED 
On March 20, 1969, eight 

soldiers at Fort Jackson, Soul h 
Carolina, cond ucted nn anti-war 
dcmo nslntlion on the base during 
duty hours. The demo nstr:llion, 
sponsored by nn org:miza tion 
called "G I's United Agninst the 
War in Vietn;:~m ," had not 
previously been approved by the 
base commander. The speake rs at 
th is demonstration were promptl y 
taken into custody by the military 
police , were incarcerated for two 
months without being brought to 
tria l, and subsequen tly given 
undesirab le discharges from the 
U.S. Army. 

Joe Cole, one the Fort Jackson 
Eight , spoke o n the University of 
Arizo na campus at Speaker's 
Comer, November 12, in support 
of the war moratorium. During 
the course of his speech, Cole 
said , " If anybody has a right to 
talk about the war in Vietnam, it's 
the Gl." If Mr. Cole is correct , his 
constitutiona l rights were violated 
when he was incarcerat ed for his 
anti-war activities while a Gl. Why 
should the same speech, which is 
protected when delivered by a 
civilian , be punishable when 
de livered by a soldier? The simple 
answer is that, apparently, the 
same constitutional guarantees 
which protect the civilian do not 
protect the serviceman. To 
understand this sit uation , it will 
be necessary first to investig3te 
the plight of the serviceman in 
historical perspective. Then, the 
general protection and limitations 
of the firs t amendment will be 
analyzed as they apply to the 
specia l case of the serviceman, 
-before finaUy returning to an 
investigation of the particular 
events at Fort Jackso n and the 
factors which must be evalua ted 
in that case. 

I . H I STOR I CA L 
P ERS P ECT I VE OF 
SERVICEMEN'S RIGHTS. 

Lim itation s upon the 
constitutiona l rights of members 
of the armed forces are not a 
recent development in military 
history . Brigadier General Alan B. 
Todd, Assistant Judge Advocate 
General for Military Justice, 
mentioned certain of these 
limitations in testifying before the 
Senate Judiciary S ubcommittee 
Hearing on the Constitutional 
Rights of Military Personnel in 
1962: 

The provisions of the fifth 
amendment concerning the right 
to a presentment or indictment by 
a grand jury were so drafted by 
the framers of the Constitution as 
to specifically permit the 
exclusion of members of the 
military forces. The right to be 
admitted to bail has never been 
known to the military law. That 
the right of trial by jury does nor 
apply to criminal proceedings 
before the military courts is well 
settled historically and judicially. 
The Federal courts have ruled the 
denial of the n"ght to jury trial is 
implicit in the express 
constitutional exception of the 
grand jury requirement with 
respect to military personneL I 
A. Limita tion on First 
Ame n dme n t Rig h ts o f 
Servicemen. 

I . Histo ri cal Precedents. 
Limitations on the right of a 
serviceman to spe3k o ut against 
his governme nt or against his 
superior office rs may be traced 
back to the British Articles of War 
in existence prior to t he 
Revolutionary War.2 These 
provisions were adopted , almost 
verbatim, by the Second 
Contintental Congress and then 
later passed into Jaw by the First 
Congress of the United States.3 

The fa ct that these limitatio ns 
were ado pted by the same 
Congress and by the same 
in~jvidua ls who ratified the 
Constitution and enacted the Bill . '· 

of Right s has been used to lend 
weight to the argument to sustain 
the constitutionn iH y of such 
restrictions. Such an argument is 
not, however, to tally persuasive. 
The adoptio n of the British 
Artic les of War was merely a 
tempo rary measwe unti l a 
permanent code could be enacted. 
Mo reover, the British Articles 
were limited in ap plica tion "so far 
as the sa me arc applicable to the 
Const itutio n of the United 
Sta tes.' ' 4 

The first permanent enactment 
of Congress which specifically 
li mited the first amendment rights 
of servicemen was Article 5 of the 
Act of April I 0 , 1806. This act, 
which is the historical antecedent 
for the curren t Article 88 o f the 
Uniform Code o f Military Justi ce 
(UCMJ) proscribed the use of 
contemptuous o r disrespectful 
language against the President o f 
the United Sta tes and ot her high 
government officials, profane 
language, provoking speeches or 
gestures, or conduct which was 
contemptuous or disrespectful. 
The code has undergone o nly two 
major changes since 1806, but the 
provisions relating to the soldier's 
right of free speech remain 
relatively unchanged. 5 

2. Justifications for Limitations 
on Rights. A variety of reasons 
have been put for th for limiting 
the constitutiona l righ ts which a 
serviceman may enjoy. The basic 
justification which is given for this 
differing treatment is the belief, in 
our society , that the military 
should be subordinated to civilian 
authority .6 The theory which 
underlies this limitation on the 
freedom of speech in the 
miliLary is the fear that the 
military might attempt to exert 
too grea t an influence in the 
political realm. One need o·nly 
bring to mind the activities or 
General Edwin Walker or General 
Billy Mitchell tO rea lize the 
continued validity of this 
argument. 

Were it only the fear of undue 
political influence by members of 
the armed forces that was to be 
considered, then there might be 
no justification for limiting the 
rights of the enlisted man. The 
unique natwe of the military 
establishment, however, acts as a 
justificaOon for a blanket 
curtailment of freedom of speech 
in the military. 

The peculiar demands o f 
military service require a degree of 
discipline which can only be 
attained by limiting frrst 
amendment freedoms. In an era of 
small vo lunteer armies, in which 
the conditions of service differed 
radically from what is known 
today, a complete denial of firs t 
amendment freedoms might well 
be justified on this basis. This 
historical argument, based on 
condit ions existent in t he late 
eighteenth centwy, has, however, 
been frequently used to deny 
servicemen constitutional rights 
enjoyed by their civili::n 
countrymen, despite the fact that 
much of the argument 's validity 
has been lost as the times have 
changed. When literaUy millions 
of young men are conscripted into 
the service of their country , the 
element of voluntariness is 
missing. Moreover, the sheer 
weight of numbers of a modern 
army se rves to magnify, rather 
than limit, the extent of the 
dep riva tion of constitutiona l 
rights. If a limita tion on the right s 

~~er~fb:~~~e;u~t ~~ ~~~eu~~n~:~ 
basis of something other than a 
histor ical argument. 

3. Constitu tio nal Bases for 
Limitations. The const itutional 
prov isions of the Congressional 
power " to raise and support 
Armies . ( l)o provide and 
maintain a Navy (and) (t)o make 
Rules for the Government and 

Regulation of the land and nava l 
Forces"? and the provision 
co nferring upon the President the 
power as "Commander in Chief of 
the Army and Navy·•8 have been 
construed broad ly to give the 
legislative and executive 
departments almost fu U reign in 
dcterming how the armed fo rces 
wil l be operated . 

In Dynes v. Hoover,9 for 
example , the Supreme Court was 
called upon to inte rpret the scope 
of these provisions in orde r to 
determine the consti tutiona lit y of 
a sentence imposed upon a sailor 
for attempti ng to desert. The 
Court upheld the sentence 
imposed , and went on the say : 

These provisiom show that 
Congress has the power to provide 
for the trial artd punishmertt of 
military . offenses . . and 
that the power to do so is given 
without any connection . .. 
(with) the 3rd article of the 
Constitution defining the judicial 
power of the United States: 
indeed, that the two powers are 
entirely 1irdependent of one 
another. 10 

T he determination of the rights 
which are to be. extended to 
servicemen has historically been 
left to the legisla tive and 
executive departments and not to 
the judiciary. ll The civilian 
court s have, however, exerted 
some innuence over the 
determinat io n of the rights of 
servicemen and it is r.o these, and 
other procedural safeguards which 
we now turn . 

B. Procedura l Safeguards. 
I. Scope of Civil ian Review of 

Military Courts Martial. While a 
historica l analysis may have 
limited value in determining the 
scope of the constitutional rights 
available to .servicemen, this type 
of analysis is still usefu l in 
determining the ex te nt to which 
an aggrieved serviceman may seek 
relief for his grievances in a 
civilian court. 

Since 1863, the Supreme Court 
has consistently adhered to the 
holding of Ex Part e 
Vallandigham1 2 that it lacks 
jurisdiction to review by certiorari 
the decisions of military courts. 
The serviceman who has been 
convic ted by a court martia l is 
not, however, whoUy without 
civilian redress. If the court 
martial which had convicted him 
had acted outside of the scope of 
its jurisdiction, then the remedy 
of habeas corpus is available to 
t he soldier. In Dynes v. Hoover, 
for example, the Court 
characterized such courts martial 
as being void ab initio and went 
on to say that "Civil court s have 
never failed , upon a proper suit, 
to give a party redress, who has 
been injured by a void process or 
void judgment . ••13 

Because of the deference which 
the Court has shown to t he policy 
determination of the executive 
and legislative departments, the 
scope of review which has been 
afforded by means of habeas 
rorpus has been severely limited . 
The recent case of O'Callahan v. 
Parker1 4 may, however, presage a 
change in this policy and a 
limitation of military jurisdiction 
and rhus require a re-evaluation of 
existing precedents. 

l n O'Callalzan, the petitioner 
had been convicted by a court 
ma rtial of assau lt with in ten t to 
commi t rape. The offense 
occurred off base in a civilian 
hot el and dur ing a time in which 
the pctitipner was off duty . 
Relying orl the tTaditional notion 
that court s martia l may exert 
exc lusive criminal jurisdictio n 
ove r servicemen during their on 
and off-du ty hours, the petitioner 
was tried and co nvicted. The 
federal district court and circuit 
court of appeals had denied the 
petitio ner's writ of habeas corpus, 
say ing that the court martial had 

acted within the sco pe o f it s 
jurisdictio n. On certiora ri, the 
Supreme Co urt reversed and 
granted the writ , holding that a 
military court martial has no 
jurisdiction over an offense which 
is no t committed o n a rnilitary 
enclave when th e offense is not 
militarily reloted and when 
civilian co urt s OJrc. ava ilab le. 

The 0 'Callahan decision mny 
req uire a re-cv:tluation of United 
States v. Ho we. tS the lead ing case 
in terpreting the applicabiiJty of 
the first amendment freedom of 
speech guarantee to those in the 
mi lit ary. In Howe. the defendant . 
an Army second lieute nant . had 
participated in a Vietnam protest 
parade in El paso, Texas. He had 
been dressed in civilian clo thes. 
The parade did not occur du ring 
his regular d uty hours. Howe 
ca rried a sign which read " LET'S 
HAV E MORE TH AN A CHOICE 
BETWEEN PETTY IGNOR ANT 
FASCISTS IN 1968" and "EN D 
J OHNSON'S FASC I ST 
AGGRESS ION IN VIETNAM ." 
The defendant was tried and 
con victed of usi ng contemptuous 
language towards the President 
and of conduct unbecoming an 
officer. 

The O'Collahan decision may 
well put the fa cts of Howe 
beyond the jurisdiction of 
military courts mart ial , although 
no change would necessari ly be 
required with regard to the 
aforementioned incident at Fort 
Jackson. It would seem, therefore, 
that under the 0 'Callahan 
decision, a military cou rt mart ial 
would no t have jurisdiction to try 
a sold ier fo r participating in an 
anti·war demonstration where the 
events took place o ff-base, were 
not during dut y hours, and where 
the defendant was dressed in 
civilian attire. 

2. Administrative Procedures. 
In a per curiam opinion in 
Harmon v. Brockerl 6 the 
Supreme Court ex tended the 
scope of judicial rev iew to 
administra t ive discharge 
proceedings, even though a court 
martial had not taken place. The 
court has no t yet , however, 
defined the ex tent to which a 
serviceman is protected by the 
Con s tituti o n in s u c h 
administrative act ions. 

By enacting the Uniform Code 
of Military Justice , Co ngress gave 
special recognition to the rights of 
the serviceman by providing 
certain proceduPal and substantive 
safeguards for ' the conduct of 
military courts martial. But, these 
safeguards apply o nly to court 
mart ia l proceedings and not to the 
administrative discharge process. 
Consequent ly, a serviceman 
confronted with a bad conduct 
discharge by sentence of a court 
martial has the safeguards and 
protection of the UCMJ , while a 

serviceman issued an undesirable 
di s charg e thr o ug h th e 
administrative process has no such 
pro tection . 

An undesirable discharge, 
which is based on the approval o f 
a recommendatio n of an 
adm in istrative discharge board 
action . may be issued for 
misco nd uct , unfitness, or security 
reasons. An undesirab le di sc harge 
has the same genera l punitive 
effects with respect to the 
servicema n's loss or benefit s. 
Discussing the detrimental civil 
effec ts of an undesirable 
discharge , the Court of Claims has 
said , "Since the vas t majority of 
discharges fro m the Armed Forces 
are honora ble, the essence of any 
o ther type of discharge 
st igmatizes the ex-serviceman. It 
ro bs him of his good na me .. 
(and) injures his econo mic and 
social potentia l as a me mber of 
the genera l community: "l 7 

In the Fort Jackson incident , 
the anti-war demonstration can 
clearly be seen as undermining 
discipline and thus constitut ing 
misconduct so as to rend er the 
soldiers subject to undersirable 
discharge proceedings. However, 
the question must still be 
determined as to whether the first 
amendment inhibits this type of 
punitive action. 

IL THE FIRST AMENDMENT 
IN TilE ARMED FORCES. 

Assuming that the milHary 
properly asserted jurisdict ion over 
the incident at Fo rt Jackson, and 
further assuming that the 
historical argument wh ich wo uld 
deny members of t he armed 
forces any co nstitutional righ ts is 
inapp ticab le, it becomes necessary 
to determine the standards by 
which the conduct of the Fort 
Jackson soldiers were judged . To 
accomplish this, the general 
standards and limitations of free 
speech will be examined, 3nd then 
an investigation will be made of 
how these standards app ly to the 
specific instance of armed forces 
personnel. 

A. The Requirement fo r a 
Balancing Process. 

While restraints placed upon 
the exercise of freedom of speech 
for civilians are Jess than those 
appticable to military perso nnel, 
the freedom of speech guara ntee 
is, nonetheless, not an absolute 
right , no twithstanding the 
absolutistic t.enor of its di ctates. 
The Court of Military Appeals 
indicated this basic limitation in 
United States v. Voorhees when it 
said: 

"The right to free speech is not 
an indiscriminate right. Instead, it 
is qualified by the requirements of 
reasonableness in relation to time. 
place, and circumstance. Thus, 
there U no doubt that restrain ts 
which reasonilbly protect the 

(Continued on Page 1 2) 
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Organized Dissent (Cont.) 
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national interest do not a•iolote 
the Constitutional right of free 
speech ' '18 

I . Clear and Prese nt Dange r. In 
Schenck v. United S tates, 19the 
United States SuprCmc Court 
u pheld a co nviction of conspiracy 
to obst ruct the recruitment effo rt s 
o f the United States during World 
War I. The pet it io ner had engaged 
in the practice o f d ist ributing 
circulars to men w ho were being 
d rafted encou raging them to 
assert their consti tu t iona l rig h ts 
against co nscriptio n. In the t ime 
of war, however, this activity was 
he ld to be sufficiently grave and 
dangerou s to j ust i fy governmental 
supp ression of the speech. Mr. 
J ustice Ho lmes, speaking for a 
unanimous Coun , mentioned h is 
now fa mo us di ctum that the 
freed o m of speec h does no t 
extend to the righ t to ye ll "Fire!" 
in a crowded thea ter and went o n 
to stat e that the exercise o f free 
speech may be curtailed whe n it 
presen ts a " clear and present 
danger th at it will bring ab o ut the 
sub sta nt ive evi ls that Co ngress has 
a r ight to prevc nt .''20 

The appl icatio n of the Schenck 
clear and prese nt da nger tes t can 
only have meaning when th e 
fa ctual d rcum st:Jn ces surro unding 
eac h case are presen ted . Thus, a 
speech crit ici zing the war po licies 
of th e United States du ring the 
time of war may well prese nt a 
clear and present danger , w hile 
the sa me speec h. given in 
peacetime, may be fully pro te cted 
by th e fi rs t amendment freedom 
of speech guarantee. The status o f 
t he person making a speech and 
the loca ti o n c hose n fo r de livery 
arc also o f importance in 
det ermining the prese nce or 
absence of thi s clear and present 
danger. 

In Dennis v. United States. 2 1 a 
convictio n for membe rship in the 
Commu nist part y was u pheld 
be~ausc the pet itioners were 

foun d to have intentionally 
advoca ted the overt hrow o f the 
govern me nt w hich, unde r the 
circ u m s t ances, "created a 
sufficient da nger of a substant ive 
ev il that Co ngress has t he righ t to 
prevent." Whil e Dennis changed 
the focus o f Schenck from the 
gravity o f a possib le evil to an 
investigation o f the probab iUt y of 
the ac tua l occu rrence of th at evil, 
the basic underlying bala ncing 
p rocess remained unc hanged . In 
Yates v. United States. 22 
howeve r, t he Court lim it ed Dennis 
and held that t he mere advocacy 
of abstract ideas was in su ffic ient 
to sustain a conviction unde r t he 
Smith l\ ct. 23 

B. Ba lan cing Process in The 
Arm ed Forces. 

It is in the cont ex t of such 
surrounding circ umst:t nces th at 
the first a mendmen t right s o f 
m il itary personnel m ust be 
d iscussed . The status of a soldier 
migh t , to a li mited ex tent , be 
analogized to the situat ion of a 
civilian while in t he e mploy of 
ano ther. The situa t ion of the 
soldier di ffers main ly in degree. 
The ex tent to wh ich the so ld ier is 
on duty grea t ly exceeds the 
no r ma l course of a civ ilian 
e mployment. Moreover, the 
military officer exerts a muc h 
greater degree o f auth o rit y over 
t he so ldier than does th e 
employer o ver his employee. T he 
officer has the right to co m mand 
t he so ldier, and the soldier has the 
duty of obedience to the extent 
t hat the order is lawful. 

A n invest iga t ion of th e 
a na lagous first amendment 
guara n tee of freedo m of religion 
may act to shed some ligh t upon 
the current not ions of freedom of 
speech in the mili tary. In Board of 
Education v. Barnette. 24 the 
Co urt up he ld the right of the 
civilia n petitio ner to refuse to 
salute t he nag beca use of religio us 
scru ples, but the n wen t o n to add 
a cavea t not ing that this sa m e 

\ 

THE A RIZONA ADVOCA TE 

righ t to the free exercise o f 
religion may no t be applicable in 
t he armed forces. 

T he d ictum from Barnette has 
been fo llowed in m il itary cases. In 
United Stores v. Culp, 15 fo r 
exa mp le, an intent io nal failure to 
sa lute an officer because o f 
re ligious beliefs was held to fall 
within the sco pe of the offe nse o f 
disrespect fo r a superior officer. 

The co un tervailing in ter ests 
most mentioned in t he contex t of 
m ilitary restric tions upon th e 
freedom of speec h are " military 
necessity" and th e desire fo r 
civ ilian sup re macy over milit ary in 
the gover nme nt. While these two 
fac to rs may ha ve d m inished valu e 
as th e basis for an historical 
argumen t against th e ex istence o f 
constitutional rights for military 
P.Crso nne l, they still must be 
co nsidered in any ba lancing test, 
and will, there fore, be d iscussed in 
turn . 

The doctrine o f m ilitary 
necessity em bodies nu merous 
varia bles which renee! the 
peculiar nat ure o f the military 
es t ablis h me nt. Innamma tory 
speech or co nduct in the military 
con text may have m uc h broader 
ram ificat io ns than t he sa m e 
actions w hen p laced in a civilian 
scene. If the gravity of the 
possible evil is to be th e measure 
of the perm issib le lim ita tio n o n 
the freedom of speech, th en the 
grave po te ntia l conseq uences in 
the milita ry contex t sho u ld 
req uire grea ter infringemen t o n 
free speech. 

United States . v. Gusta[son16 
demo nstrates t he interworkings of 
vario us aspects of the milita ry 
necessity doctrine. T he de fenda nt 
had been convic ted by a court 
martial o n the basis of his 
statement, "Captain, you ' re no 
da m ned good." The need for 
d iscipline in the armed fo rces as 
renected in the co urt ' s o pinio n 
adds credence to the military 
necessity argum ent. T his need fo r 

military discip li ne was furt her 
de mo nst ra ted by the Co urt o f 
Military Appeals' decision in 
United States v. Howe T he court 
was willing to app ly the Schenck 
s t a nd a rd , but fe lt that 
participatio n by an o fficer in a n 
anti-war demo nstra t io n wo uld 
undermine mo rale and discipline 
and thus "constit u te a clear and 

~~~S:~~~~:~%i~~s~'i'sf¥'line within 

Ill . T HE FORT J ACKSON 
INCIDENT. 

Returning to th e even ts at Fort 
Ja ckson, it ca n be seen that there 
arc a nu m ber of factors which 
m ust be evaluated in determining 
whether the punishm en t exacted 
by the U.S. Arm y may be 
sustained a s constitutio na l. The 
fact that the sold iers were part o f 
an o rgan iza tion which pro m o ted 
opposition to th e wa r weighes 
heavily. Moreover, the even ts took 
place o n base , while the protesters 
wt:re in uniform a nd during their 
wo rk ing ho urs. T hese fac to rs a ll 
tend to solidify the jurisd ictional 
nex us which is required under the 
O'Callohon decisio n . Had these 
events occurred when t he soldiers 
were acti ng in a civilia n capacity, 
the n a m ilit ary tri bunal migh t 
arguab ly be incompete nt to 
adjud icate the matter. Under the 
instant fac ts, however , it wo uld 
appear that the conduct of the 
so l diers was within the 
jurisdictio n of the Ar m y. 

T he ba lancing test , as app lied 
to the incident at Fort J ackso n, 
requires t hat th at type o f conduct 
and speech be punished . The 
anti-war demonstratio n which was 
engaged in was d isruptive of 
military security . Moreover ; it 
infringed upo n the traditio na l 
dic tates which require sile nce, by 
those in the military, o n po litical 
matt ers. Under these tests, the 
need of the military to suppress 
the insta n t speech o utweighed the 
firs t amendment rights o f the 
soldiers invo lved. 
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Dissent in the armed fo rces is 
not a recen t develop ment . Its 
hist o ry may be trace d back to the 
early days o f th e Repu blic. 
Mo reover, protests against the war 
in Vietnam an d aga inst the fact 
a nd na ture o f military 
conscrip tio n are certainly o n the 
rise, bo th amo ngst the civilian 
populat ion and members o f the 
arm ed fo rces, and the incident at 
Fort Jackso n ca n be seen as bu t 
an o ther example of the growing 
disconten t within the armed 
forces. Had it no t been for the 
military status o f the p ro testers, 
:ou ch speech and condu ct wo uld 
c:learly have been pro tected by the 
firs t a me ndm en t. Thus, it may be 
sum marily stat ed that ; if there is 
anybod y who does not have the 
right to ta lk abo ut the war in 
Vietn am, it is the o n-duty GI. 
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PREVENTIVE DETENTION (Cont.) 
(Contirmtd from Pagt I ) 

dangerousness, so it is commo nly 
conceded that magist rates did 
take that into account. The result 
usually was that they se t high bail, 
frequently so high that 
defendant could not make it 
in effect he was 
detained . It was 
unsa tisfactory system 
had to be done 

recogniza nce, or by 
defendant post ten percent 
face amount of the bond in 
and get out (the Bail Act of 
incorporates that gesture). I 
suppose you can say it 's an 

~n~~ti~~~~~~t~og"sf~~~ e~~=i ~~:J 
with thi s movement. wfiich ;was 
sort of generally a demand that 
we be more rea listic about bad: 
arose another demand which cuts 
the other way. That is the demand 
to preventively detain defendants 
thought to be too dangerous to be 
released prior to trial. Now these 

are two inconsistent thrusts really, 
because although maybe the 
presumption of innocence doesn't 
apply pending trial, cert ainly 
some notion like a presumption of 

~~~·~.~~","''~~§.~':~~;~~:~J~ invol ed 

The New Look (Cont.) 
(Contbmcd from Page 3} 

may demand trial in a court where 
he is entitled to free certified 
counsel. An accused may refuse 
trial by summary court even 
though he has previously refused 
punishment under Article I 5. 

Why would an individual accept 
trial by summary court-martial, 
when he could demand trial at a 
higher level and get a free lawyer? 
Maximum punishments which 
may be meted out by a certain 
court-martial are established by 
law. As an accused moves up to a 
court-martial where there arc 
more fonnalities and more 
procedural safeguards he 
incidentally incurs a risk of a 
g reater possible maximum 
punishment. 

As an example, the maximum 
punishment. for Absence Without 
Leave for a period of two weeks 
would be confinement at hard 
labor for six months, reduction to 
the lowest enlisted grade, and 
forfeiture of two-thirds pay per 
month for six months. An offense 
such as this might well be referred 
to a summary court-martial, 
where, due to the limitation 
placed on this court , the 
maximum possible punishment 
would be confinement at hard 
labor for one month, reduction to 
the lowest enlisted grade, and 
forfeiture of two-thirds pay per 
month for one month.. The 
accused must consider the 
advantages (if any) of having 
lawyer counsel, coupled .with the 
risk or incurring a greater 
punishment . 

Release Pendina Appeal 
T&ere is11 a new procedure in 

military justice which is roughly 

equivalent to release on bail 
pending appeal. As in the past, the 
convening authority decides 
whether an accused should be 
confined pending trial. Under the 
new Act, one who is convicted 
and sentenced to confinement 
may, upon his written request, be 
released from confinement during 
appeal of his case. As in civilian 
court, the time between trial, and 
final review may take several 
months. If imprisoned, an accused 
may have his conviction reversed, 
but by that time already have 
served all or most of the sentence. 
The new procedure permits a 
convening authority to defer the 
confinement un til final appeal. 
Discretion lies with the convening 
authority as to whether he will 
exercise that authority. The 
conve ning authority must 
consider all relevant factors when 
deferment of a sentence is 
requested. Deferment is usually 
not be granted when the accused 
would be a danger to the 
community, may repeat an 
offense, or may fl ee to avoid 
service of t he sentence. 

Review And Appeal 
After conviction there are 

several ways in which the 
conviction may be reversed, the 
sente~. ~ r1duced, suspended, or 
vacated, -or-the case remanded for 
another trial. In no case can 
punishment be increased on 
review. Every coun-martial 
convic tion gets at least one 
aijtomatic review. More serious 
cases get additional rights of 
review. A conviction of a serious 
nature is reviewed by the local 
Staff Judge Advocate, and might 
be appealed to the Court of 

serious constitu tional questi ons 
about preventive detention . It is 
certa inly not possi ble under most 
state constitutions now which 
guarantee a right to release on 
bail. It is cyen questionable 
wh e- th e r it would be 
co nstitutjonally defensible under 
the Eigh th Amendment. Beyond 
that the Committee thought th;U 
the evidence of the need for 

despite a lot 
ut all clear. 

~leltril i'l o•iev•"· is Lhat we 

DEAN ARES 7" It just shows that 
nothing really is clear yet. All the 
statis tics that 1 have seen are 

Military Review of his service, and 
from there to the Court of 
Military Appeals. In any case, the 
accused may petition for a new 
trial at any time within two years 
after conviction. There are 
separate provisions where the 
convening authority, reviewing 
authority, and Judge Advocate 
General of the a.nned force, the 
service Secretary, or the President 
of the United States may take 
action to reduce, suspend, or 
vacate the punishment. The duties 
of counsel after conviction 
include informing the accused of 
his post trial rights. 

Command Influence 
The problem of command 

influence o n courts-martial has 
also been attacked by the new 
Ac"t. It is sometimes very 
tempting, as a commander who 
has investigated charges and is 
convinced of the guilt of the 
accused, to let the personnel 
involved with the court-martial 
know your feelings. There are 
several safeguards built into the 
system to prevent this type o f 
inOuence. The service regu lations 
outline those areas of milit ary 
justice in which a commander 
may instruct his troops, 
proscribing possib le topics which 
might be uwd by a commander to 
influence the thinking of members 
of his command who might serve 
on courts-martial. The military 
judges are comp letely 
independent of local commanders. 
A member of a court~mart ial 
board may not be rated upon his 
perfom1ance on that board. A 
defense counsel's efficiency rating 
may not be reduced because of his 
zeal in defending his clients. The 

ske tchy , they are selec tive, and 
they just haven' t been put to rigid 
s c rutiny . I know in the 
NEWSWEEK article (Washington 
Police Stt~dy), some rigure o f 
thirty-five percent of all robbery 
suspects released under the new 
bail law were accused of 
committing at least one fel ony 
wh ile they were awaiting trial. 
They don'l say they were accused 
of committlng another robbery , 
or o ther violent crimes, but other 
fel onies and that can cover a wide 
range of things. I'm curiou~ as to 
why they. select robbery as the 
sl?eci6c offense. What about other 
crimes, other defendan ts . You 
don ' t really know how many 
people that reaDy in~olves. l'he 
D.C. Crime Comntission djd what 
1 thought was clearly the most 
•ystematic sfatist.i,cal study and 
they came uP "With findings, and 
again it is a --pecujiar jurisdiction 
and bas its OWJI problems, that 7 .5 
percent of aU defendants ch,arged 
\Vitli felonies committed i 
subs~uent offerise. while rclea~d. 
Ohly 4 .5 percent of people 

""teleased committed offenGes 
inv.olv,ing bodily hann· or the 
threat of bodily hann. And then 

11 of course the great gap in all of 
thi.J is hmy you woulf] evedsoJate 
those 4.5 percent in advance, 
because ~f you look at the 
statistics. Y .. qu st:e that these 

~~~ Q::,~,~~~~f:O~~~:st~~~ 
them. So what it is you are going 
to do is to permit preventiv-e 
detention ~n. o~d.er ro find that 4 .5 
percent, but in order to be sure 
you have got tbe 4.5 percent you 
are going to be t.Jota.ining, who 
k.nows, 10 percen t\ 

1 

15 percent, 
20 pE!rcent and if you start 
playing around w.itb figures lil<.e 
35 percen t, you arc getting up to 
close to half the people charged 
with a particulaT crime, to be sure 
you've got the o~es whotreally are 
danger;ous and who are going t,o 
commit some kind of offense 
upon release.~ NoJ:>ody claims 
we've got that kind of predictive 
techniques. Judges will sometimes 
te ll you that they can tell by 
hunch , but I'm very mistrustful o f 
that kind of impressionistic 
justice. I don't think the sta tistics 

goal for military trial counsel is 
the same as that fo r any 
prosecuting attorney- not merely 
to see those accused of crime 
convicted, but to see justice done. 

Conclusion 
The Military Justice Act of 

1968, with its increased 
safeguards and improved 
procedures has put a strain on the 
facilit ies of the legal branches of 
the armed forces. As previously 
mentioned the Air Force has been 
carrying the burden of this 
increased load to a certain ex tent 
for several years, but the sudden 
shock of the requirement for 
certified counsel and military 
judges in speciaJ courts-martial has 
been staggering. The Army, with 
ove r 400,000 s pe c ial 
court s-martial per year, has 
already begun to expand the 
Judge Advocate General's Corps, 
and will soon have almost 2,000 
lawyers. (I clerk for a big firm in 
the summertime!) 

It has not been my ObJect to 
draw military justice as being 
perfect. No system wh.ich is run 
by man will ever be perfect. The 
Uniform Code of MiJitary Justice 
has been very weD thought out by 
the Congress, and gives a military 
defendant approx imately the 
same rights as those enjoyed by 
his counterpart in federal court . 
The Code was compiled in such a 
way that , with study. it can be 
understood by laymen, and to a 
certain extent administered by 
them. As a parting shot, I can 
onl y say that I wou ld feel more 
secure as an accused standing 
before a court-martial than before 
the average Justice of the Peace, 
or Superior Court Judge. 
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are solid enough , they are not 
ca refu ll y done, and they're no t 
tested . They are not the kind of 
fo undatio n upon which I th ink a 
nation ough t to base such a 
radica l departure from historical 
princip les as preven tive detention. 
The fact s are just not clear enough 
yet. 

ADVOCATE - Attorney General 
Mitche ll has implied that 
preven tive detention should be 
copied on sta te and local levels. 
Do you think tha t this would 
create special problems in 
add iti on to those present at the 
federal level? 

DE:AN ARES - I th ink it would 
because as a general proposition 

~~: aa~':i~i~trr~'r\~~ o:f cj:S~~~ea~~ 
the federal courts is, on the 
wliole, somewhat better than in 
so~e states. The investigative 
fors_e is better in lots of places and 
the magistrates arc, generally 
speaking, I think somewhat more 
carefully selected. Th is is one o f 
t.Jlein teresting things you h.ave to 
recognize, that if this is copied in 
the sta tes, we're talking about 
J.P.'s doing this, at least if the 
administratio n's bill is copied. 
Tb.i.s

1 
is one of the objectio ns Mr. 

Shestack, who is chairman of the 
lndjvidual Rights Sec tion of the 
American Bar Association, and I 
made when we testified before the 
House Jud iciary Committee -
that this bill does not even require 
that such a drastic thing as 
preventive detention be done only 

' by a judge o f the court of general 
jurisdiction. They leave it to the 
magistrates. If you copy that in 
the states, it mea ns J.P.'s and that , 
I think, is really quite 
questionab le. 

ADVOCATE - The bill requires 
that it be shown by clear and 
convic ing evidence that a 
defendant will harm others if 
released before he can be 
detained . The Minimum Standa rds 
seek to clearly place the burden of 
proof on the prosecution. Does 
the bill do so to your sa tisfact ion? 

DEAN ARES - It 's not clear 
enough for me, and it's in that 
respect that I think the 
Adm inistration's bill is just simply 
too inse nsitive to the critical 
issues. 

ADVOCATE - What provisions 
do the Minimum Standards make 
for taking the appa rent 
dangerousness of the defendant 
into account when deciding the 
issue o f his pre·tria l release? 

DEAN ARES - They propose 
that, after carefu lly weighing the 
evidence, the magistrate carefulJy 
impose restrictions on the released 
defendant . In substance, a: 
restra ining order requiring him to 
stay away from certain 
establishmen ts or localities, 
refrain from associati ng with 
certa in people , stay away from 
weapons, alcohol, or drugs, etc. 
Then if he is later shown to have 
violated those restrictions in a 
serious way, the magistrate may, 
after a hearing, revoke his release. 
Similarly, if the released 
defendant is later indicted or 
bound over or charged with a 
crime all egedly committed while 
on release, t he magistrate may 
revoke his inirial release. You see. 
we proposed a middle position. 
We believe the law should be 
changed to permit us to respond 
intelligently to the fear of 
repeated offenses. But the ABA 
stopped short of such a radical 
proposal as preventive detention. 
We believe there is a difference 
between acting on the basis of 
established facts and acting on the 
basis predictions o f future 
conduct. Justice Jackson, no 
bleeding heart. said such a 
practice is .. fraught with peril." 

D. gib.& oy the Dame/ F. Cracchiolo L6w Library, James E. Kogen College of Law, Umversity of Arizona. All Rights Reserved. 
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Criminal Justice System (Cont.) 
(Continued from Paxe 2) 

arena , we have an ob ligatio n to 
add to the universe of possible 
solutions, o r at least to stimulat e 
attempts by universities to seck 
so lutio ns. ldc:1s sugge~ted by 
LE~\A can be ignored that is u 
university's preroga tivo:. Out it is 
not a univers ity 's preroga ti ve to 
re main unresponsive to the fo rces 
which arc swir ling aro und it. 
Blame for campus disturbam.:es 
rests wit h m:m y. So me schoo ls 
not only mishand led distu rbam:es 
but co ntributed to them by 
denying student s a fo ru m or a 
proper role in ~;arnpu s affairs. 
Wh en tro ub le has come, co lleges 
have been slow to act. T hat 
tardiness, from peo ple who should 
know be tte r, often has fed the 
crisis. Finally , in desperation, 
aflrr be ing out-maneuve red , 
colleges thro w up their h:mds and 
ca ll the police . Since that o ft en is 
th e fi rst contact between 
universities an d po li ce, the po lice 
arc un certai n abo ut wha t is 
ex pected of th em, and o ften lack 
pro pe r pla nn ing and tra ining. 

So me college officials may be 
incapable of making hard 
dec isions rela ting to the out side 
workl. But the time Ius come to 
stop the practice of their having 
th e power, ei ther fro m whi m o r 
idecision, to pu t the police into 
the role o f hatche t men. Pro fC S$Ors 
quick to side with student s may 
forget they have contribu ted to 
unrest. Undergradua tes arc not 
con tent wi th mass lectures, 
movies, !.:aching assistants. They 
want access to professo rs- who 
may tea ch o nl y four ho urs a week 
and devote themselves to lucrative 
consul ting and research. Ma ny 
students have either joined 
vio lence or by silence become 
accompl ices to it- and neither ro le 
hints of integrity . Po lice have 
been slow to I rain perso nnel how 
to co ntrol di stur bances with out 
using excessive force that makes 
t he si tu;~ti o n worse and in flames 
p reviously neu tra l studen ts 
standing in no- man's la nd. Bu t 
thi s f:wlt docs not res t sole ly with 
police . T hey can not plan 
adequate ]}' wit hou t uni versity 
coo perati on, and universi ties have 
been relu ctant to give it. One 
reaso n nu y be t hat many co llege 
people look down their noses at 
po lice. They ma y love all th e 
minority grou ps- exco:pt tht= cops. 

Those who ho ld simplisti c, 
hos tile views of th e po lice or of 
the Depart me nt o f Justi ce, of 
which LEAA is par i, 
shon l·hange themselves. T he 
Department of Justice, fo r 
in s tan ce. is a co mplex 
organiz:1t ion, with broad law 
enfo rceme n t responsi bili t ies . 
ranging from civi l rights to 
organized crim e to tax evasio n. 
But it s agencies do muc h more : 
The Communi ty Relatio ns Service 
wo rks to redu ce and solve ra cial 
tensions; th e Bureau o f Priso ns 
works to reform the nat io n·s 
co rrect ions system , a ho rror o f 
unspeaka ble dimensions; the 
LEAA works to enh ance th e 
criminal justice sys tem and th e 
quality of justi ce fo r all 
Ameri cans. 

We arc offe ring grants to 
schoo ls to be used for resolving 
campus co nflic ts and for 
intel ligen t traini ng o f campus 
poli ce . We seck to aid 
development of advance p lanning 
betwee n universities and po lice, so 
clear, sensib le guideli nes ca n be 
developed on when po li t:c will be 
called o nto ca mp us. when a rrests 
will be made, when stude nts will 
be prosec ut ed. The Nationa l 
Institute of Law Enfo rcemen t and 
Cr imi nal Just ice, the resea rch arm 
of LEAA , has sta rt ed an extensive 
project to di scover prec ise ly how 
campus disorders erupt and how 
they m~y be predicted and 
prevented . We a lso hope to aid 
bet t er police 
lTaining- cmphas izing maximum 
re s t ra int a nd m axim um 
understandi ng. 

It is somewhat iro ni c that 

po lice, the subject of so much actions can permit the young to 
criticism, have been mo re eager to newer; he operat es in most are;:; 
wo rk o n these problems than as th e only around-the-clock 
most university administrators. service agen cy , he ca n help bring 
With the a id of an LEAA grant , just ice to the opp ressed . Rdorms 
police chiefs of the nation's 150 . occurri ng in police work are bei ng 
largest c ities conferred in 
Washington. D. C. la st sp ring on 
th eir major prob lems- and campus 
disord ers t o pp~;d the list. But th ey 
must do more. Police sho uld 
broaden com munity rel ations 
programs to include co llege 
studen ts- bo th modera tes and 
mili tant s. The n:sult of such 
dia logues might amaze both sides. 
It is be tt er to have studen ts 
talking 10 po li ce tha n have the m 
thro w billiard ba lls at o ffi cers- as 
happened once at San F rancisco 
State Co llege. Campus disorders 
arc o nly part of the crimina l 
justice c risis. Crime rates continue 
10 rist!. Police la ck adequate 
manpowe r and reso urces. Court 
sys tems arc so an tiqua ted that 
delays o f up to two yea rs between 
arrest a nd tria l a rc common. 
Co rrec tions sys tems fail to 
rehab ilitate . and up to 70 percent 
of in mates may commit new 
cri mes after re lease . Only pub lic 
support can bring to fruition the 
refor m and impro vement 
prog ra m s now underway . 
Attitudes must change- especia ll y 
those held by many young peo ple. 
They shou ld learn about the 
crimina l justice system. Wearing a 
button th at says, "Take a Pig to 
Lunch," is neithe r 3 cont ribut io n 
nor a sign o f know ledge. 

College graduates shou ld do 
mo re- they sho uld part icipate , 
and in increasing num bers become 
professionals in the sys tem . Since 
the hea rt of police wo rk is the 
pa trolman on the beat , they 
sho uld bcwme policemen. Instead 
of sta nding o n th e side lines, they 
sho uld wo rk for re forms we a ll 
know are needed . Po lice work ca n 
be du ll and it ca n be dange rous, 
bu t it is not a cop-o ut , for the 
streets are where things are 
happen ing. Man y young people do 
cop·out. While shout ing t hat t he 
pol ice arc te rrible, some 
comfortab ly become scientists, 
busim:ssmen , a tt orneys. Some 
ot hers, perhaps somewhat less 
comfortab ly , become socia l 
worke rs and teachers. Missio nary 
7.ea l propels some in to the Peace 
Corps, which does splend id work , 
but th e odds are that it is safer to 
teac h English in Latin Am t!rica or 
show farmers how to pla nt crops 
in Africa than it is 10 become a 
policeman. People shoot at 
policemen , and sometimes kill 
them. Who has a higher ca lling to 
gen uine public service? The 
policeman can pro tect lives, save 
lives, help untwist tw isted lives , 
help bring sanit y ou t o f chaos. His 

triggered in large part by bright , 
capab le men- most of them 
coll ege gradua tes- now rising into 
midd le and upper command leve ls. 
T hey entered police wo rk to 
change it , reform it , make it 
bette r. College stude nts should 
neck to join the ir rank s. Young 
peo ple interested in civil righ ts 
sho uld stud y a major law 
enforcement problem, orga nized 
crime , fo r it is a special problem 
in the ghetto, where it· preys on 
the poor who are leas t ab le to 
defend the mse lves. Organized 
crime thrives o n gambling, 
narcot ics, loan-sharking, the 
numbers racket- and each week in 
the ghettoes tak es millions o f 
dollars from the pockets of the 
impoverished. In the ghetto, 
orga nized crim e is as much a civil 
rights prob lem as an enforcement 
problem , and young people 
sho uld not - cannot - let such a 
chal lenge go unmet . But of course 
it is easie r to carp at po lice than 
to fight the Cosa Nostra . 

Police departmen ts must open 
grea t oppor tunities for co llege 
graduates, permitting some direct 
entry into specia lists' positions. 
Even th e finest talent can be 
croJed by a decade o f routine 
work while waiting for promotion 
to assignments o f real challenge . 
Police need a variet y of skills: 
Scientists and engineers for crim e 
Ia bora t o ri es; eco nomi sts, 
statisticians. and accountants for 
orga nized crime programs; 
psycho logists to screen out 
unsta ble applicants and officers ; 
sociologists to give new meaning 
to programs to aid minority 
gro ups and remove frictions ; 
education specialists to revamp 
training programs; business 
specialists to stretch tight budgets 
:ts fa r as th ey will go; technicians 
to crea te computer programs that 
will do every thing from operate 
trarric signals to predict patterns 
of crimes; plan ning specialist s to 
meaningfully rela te police needs 
to programs und erway to 
revi talize core cities ; attorneys to 
serve as police legal advisors. 
public defenders, prosecutors, 
co unse l to the poor. 

Police shou ld recruit bright , 
able studen ts o n the campus- but 
o nly a few departments do that 
now . Police salaries are 
im proving- and even intellec tua ls 
must have an occasional interest 
in mo ney. Severa l major 
departmen ts now pay patrolmen 
$11,000 a year afte r three yea rs 
of serv ice - better, in many 

ESTATE PlANNING ... 

instances, than teachers can make. 
But no matter what fie ld they 
en ter, co llege gradua tes should 
always keep the criminal justice 
system in mind and make a 
co ntri bution. Most urban planners 
forget crime, but the people who 
live in the cities cannot. So urban 
planners must remember crime , 
wh et her it is in planning new 
street lighting or planning new 
ci ties. Those in socia l wo rk should 
campuign fo r socia l agencies to 
assume d uties which now burden 
police. To give only two 
examples : Psychologists and 
sociologists to assist police in 
hand ling family disputes, a leading 
ca use o f police deaths ; and 
treatment of chron ic alcholics, 
who compri se o ne-third of all 
arrests made each year in the 
nalion . Co rrectio ns offers grea t 
opportunities for service- ranging 
from rehabilitatio n in its true 
sense to programs which trea t the 
offend er in his own community 
instead o f sending him to one of 
this na tion's barbaric, debilitating, 
d e humani zi ng , fortress-like 
snakep it s we ca ll pri sons. As part 
of their community relat ions 
programs, po lice should expose 
co llege student s to the reali ties. A 
ride in a patro l car, watching 
po lice at work for an evening, 
cou ld be worth I 0,000 words. 

State and local governments 
should consider creating 

program that would permit young 
men and women to enter police 
work for a period of two or three 
years- a duty tour com parable to 
the Peace Corps. Many might leave 
afterward, but many more with 
great ability might stay on. Even 
for those who decided on o ther 
professio ns, the po lice experience 
wou ld give insights that would be 
of great value in part icipating in 
communi ty programs later on. 

It is t ime to infuse new ideas 
in to the crimina l just ice system. 
One hear tening aspec t of my 
agency' s work is t ha t we are 
dedicated to enlighte ned , 
prod uctive change in t he criminal 
justice system. And we arc 
providing opportunit ies fo r 
contributions from a broad 
cross-section of o ur socie ty- not 
only the criminal justice 
professionals. The problem is to 
get everybody to tak e advantage 
of the o pportunities- including 
ow new program of loans to 
finance college degree studies by 
students interested in criminal 
justice careers. 

Faced with all of o ur mounting 
prob lems, the nation cannot 
afford to go back to sleep or 
wring its ha nds in despair. For 
unless the American people bend 
t heir fu ll energies to suppor t the 
great programs now underway to 
solve aU our problems. then the 
next domino may be us. 

Uc/a//'s LeHer (Cont.) 
(Continued from Page 1} 

about how society is to be run at 
both loca l and national levels, 
cannot help but have a beneficial 
effec t on racial tension and 
injustices and o n o ther u rban 
problems. The contribution of 
cap ital into a. nat ional scholarship 
fund will help insure minority 
groups that their mimbers will 
receive the educa tion necessary to 
fight for their rights in a legal 
m an n er. A d e monst rated 
willingness o n the part of private 
law firms to hire minority group 
stud ent s will surely serve as a 
stimulus for more youngste rs to 
go on to higher edu cation. 

One drawback to your mak ing 
such demands is the possible 
adver~ effec t the demands could 
have on the in terviewing law firm. 
T his prob lem is one yo u will have 
to reso lve for yourself, but simila r 
demands made on eastern law 
firms have not been unsuccessful. 

For example, t he Washington 
law firms of Arnold and Porter . 
Hoga n and Hartso n , and 
Cov ington and Burlington have all 
committed men and money to the 
so lving of racia l and o ther urban 
problems and have assured those 
members ac tive in the programs 

that participation would be no 
h i ndran ce t o inter-fi rm 
advancement. A memo from the 
executive committ ee of another 
major law firm indicated it 

"regards the relative disfavor 
into which the major law fimu 
have fallen to be attributable, at 
least in part, to the feeling among 
recent law graduates that t hese 
fi{ms.have failed to respond to the 
larger problems of contemporary 
socie ty." (Emphasis theirs). 
In short , law firms are aware of 
the feelings of today 's law 
students and some are disposed to 
take action accommodating those 
feelings. 

Law firms, like any 
organization, cannot function 
without qualified perso nnel. If 
enough st udents insist t hat firms 
become involved in society's 
problems and will o nly work for 
those firms that do so , the end 
effect cannot help but be a more 
enlightened group of private 
practitioners, a group determined 
to use its lega l skills to better 
society. 

Sincere ly, 
Morris K. Udall 
2nd Dist ric t of Arizo na 
Ho use o f Represent atives 

•• .Is A Team Effort 

Very definitely. The creat ion, conservation and transfer of an 
estate requires a t eam of experts in many inter-related yet 
different areas. As the lawy er · quarterback, why not choose a 
ready made team with experienced professionals in each area 
required . 

• Investment Services 

• Insurance Servi~es 

• Accounting Services 

Wa.rren Rusta1td & Associates 
Fidelity Union Life Insurnn.-!e Co. 
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Alternatives (Cont.) 
(Continued from Page 4) 

certa in resources, and if the 
professor felt so cramped fo r time 
that the exam couldn't be 
discussed in class, then I'm sure 
that most st ud ents would be 
willing to spend an add iti onal 
hour or two in d iscussing their 
mistakes and learning the 
"correct" answers. Students who 
did poorly on the first exam 
would re alize why and , hopefu ll y , 
wou ld adapt the ir s tud y habits 
appropriately in order to improve 
on the next exam. The st ud en t 
wh o had a ''bad da y" o n the first 
exam, su rely would do be tt er on 
th e second perfo rmance. 

The professor may find that hi s 
teaching has been very successful , 
in which case this evidence should 

be encouragement for his 
co ntinued success. If, o n the o t her 
hand , he finds a pa rticular 
concep t frequently misunderstood 
th en he ma y want to cla rify these 
m isconcep tion s. Written 
comments by the professor on 
each exam might offer further 
guida nce and encouragement to 
th e student. 

Other methods might provide 
equa ll y good feedback from and 
eva lua tion of the student s. 
Written memoranda on important 
concepts wo uld provide good 
resea rch experience for the 
stud ent s, as well as giving the 
professor and st udents feedback, 
if the memoranda were returned 
to the stud ents wit h valuable 
comments on them. Ind ividual 
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oral presentations might be 
another possibility in sma ll er 
classes and perhaps panel 
discussions co uld be feasible even 
in larger classes. Perhaps in some 
courses expe rience outside the 
classroo m could be encouraged as 
a JearninJil device and the student 's 
writt en observat ions used as an 
indication of his Jearnin~ . For th e 
professor who rea lly wants to 
provide an environment for 
lea rning , a va riety of possibiliti es 
are available. However , most of 
th e possibilities require inc reased 
effort on the par t of the 
professors. 

Effec tive communica tion of 
ideas is a circular response. When 
the professor completes his 
lectu re he has only be.e.un the 

communkation. He should then 
ask the students to , in effect , 
show me what you have learned . 
If it appears that a number of 
people got the " wrong" message, 
then the professor may modify his 
approac h to clarify the idea. When 
it is clear that the majority of the 
listene rs have the same "idea" the 
pro fessor wished to communicate, 
they th en move from a common 
ground of und erstanding to a new 
concep t, where the circular 
response continues. Continually 
checking for "feedba ck'' from the 
stud ents will surely provide better 
commu nication, and with it better 
teaching and learning. 

John G. Hawkins 
Law and Society Editor 

December, 1969 

Judicial Conference 
(Continued [rom Page 1} 

dismissal of charges with a 
defend ant ." 

Att orney John J . Flynn of 
Phoenix, cha irma n of the Arizona 
Bar Association 's pilot committee 
for adoption of the standards, said 
it would provide for juries of 
fewer than 12 persons and 
verdic ts without unanimous votes 
by the jury, "relieving the burden 
on the jury system by avoid ing 
costly retrials and hung juries." 

Many law stud ents enjoyed 

informal talks with former Justice 

Clark, Judge Lockwood, Judge 
Morris Rozar, as well as a behind 
the scenes account of the Mirando 
case as told by Jo hn Flynn. 

PARK BOOK STORE 
PARK STUDENT CENTER 

Cambridge Law Study Guides 

Gilbert Law Summaries 

American Legal Publications 

Coif Series 
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