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May 1971 

Students 
Law Honors Luncheon 

by Carol Druke 

Dean Burch Chairman of the 
Federal Communications Com
mission discussed important issues 
facing the comm ission with an 
audi ence of 100 facult y and 
students of the annual Law 
College Honors luncheon , April 
21, 1971. 

Burch was candid, patient and 
charming as he fielded questions 
on drug advertisements, profes
sionaJ sports programing and the 
cutback in network prime time, 
among others. 

Following Dean Burch's re
marks the annual honors and 
:1wards were presented. 

It was a surpri se to no one that 
Kenneth R. Reed took top 
honors, receiving the Ralph A. 
Aigler Memorial Award' which 
recognizes " the most sign ifi ca nt 
scholarly and professional con tri 
bution to the law school." Reed 
also received the Arizona Law 
Review Prize for th e best written 
work in the Review , and the Phi 
Delta Phi Scholarship award. 
Michael J_ Meehan was named 
Outstanding Senior by the U of A 
Foundation. Meehan is Chairman 
of the Moot Coun Board. 

Ted J . Thayer received the 

The presentation was more a 
dialogue than a speech , a tech
nique which other quest speakers 
might consider adopting if they 
wish to captivate their audiences. 

Floyd E. Thomas award for Mike Meehan presents Richard Davis an award for his performance . .in 
leadershi p . Thayer is Editor-in- Moot Court competition. 
Chief o f the Arizona Law Review . 
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The U.S. Law Week prize for 
excellence in the tax field went to 
Steve W, Phillips. Ph ill ips also 
received the Prentice-Hall Tax 
Awa rd. 

Second-year students also 
gained recognition . The best sec
ond-year work co ntributed to the 
Law Review earned the Charles 
Strauss Prize for Lawrence R. Wil
son. Desmond P. Keams' paper on 

FCC Chairman Addresses Law Luncheon 
Burch Receives Outstanding Citizen Award 

[Ed. note: The following remarks 
were made by Dean Birch, Chair
man Federal Communications 
Commission, a t the UA Law 
Schao't Luncheon, April 21, 
1971.] 
To get thin~ going, l want to try 
out a few ideas that relate to our 
current agenda at the Federal 
Communications Commission. In 
effect, they' re renections on the 
tightrope a regulatory agency has 
to walk in a free and open society 
(underscore "free" and "open" 
-especially when just about 

everyone is demanding a piece of 
the action. 

Broadcasting of course is pro
tected by First Amendment guar
antees. Th.is is basic, and I 
wo uldn' t want it any othe r way . 
It's also basic that everyone has a 
perfect right to levy demands on 
the social and political system
preferably negotiable ones- and I 
wouldn't want that any other way 
either. Yet to say this is to open 
questions rather than to resolve 
them. Broadcasting is no excep
tion. 

The broadcast licensee is an 
independent and responsible 
trustee of the public interest - but 
note that wo rd "respor.sible." 
He's free to run his business for 
profit-but still we lay down 
guidelines to encourage public 
participation across the total 
range of the broadcast operation. 
We at the FCC don' t tell the 
broadcaster what he should and 
shouldn' t put on the air- but at 
renewa l time we do ' measu re his 
track record , ove rall , against the 
sta ndard of ' 'substantial " public 
service. We urge him to weigh in 
on current and co ntroversia l issues 
with wide open debate - but we 
aJso insist that he adhere to re-

quirements of balance and fairness 
to all sides. Judgments have to be 
made. It's one continuous balanc
ing act. 

In other words: broadcasting 
has First Amendment privileges. 
And, both explicitly and by impli
cation, it takes on equal and 
correlative obligations at the same 
time. 

You might be thinking "so 
what else is new"-and you'd be 
right . Because in very broad 
terms, this is the way we attempt 
to run our society. We want it to 
be free and open. We go on the 
assumption that every right carries 
with it an offsetting responsibil
ity. And we make the furthe r 
assumption-an act of faith really. 
-that these implicit restraints will 
be self-imposed and self-policed. 
It's not all written down in precise 
terms (which Daniel Boorstin 
once identified as "the genius of 
American Politics") and it doesn't 
necessa rily work this way in prac
tice. But I think all of us wou ld 
adopt Lincoln's characterization 
of the Declaration of Independ
ence and apply it here : we may 
never ge t th ere , but it establishes 
the "direction" in which always 
"we ought to be tending." 

This is no easy faith to live by. 
It 's one of the glories of i.he 
democratic system that responsi
bility is fragmented-and it's the 
source o f endJess frustrations. 
(How much simple r to have scape
goats to blame!) 

Broadcasting is hooked on the 
horns of aU these dilemmas. And , 
as the medium becomes more 
" live" and more "instant ," they 
cut deeper and deeper. The fact is, 
broadcasting-television espe
cially- is the victim of its own 
success. Precisely because of its 
impact, because increasingly it is 
the medium for communicating 
event s and ideas, it can't possibly 
avoid facing up to the "responsi
bility" factor. Let me illustrate 
with refe rence to some recent 
items on the FCC agenda. 

Abou t a month ago the Com
mission issued a Public Notice
several degrees less fo rmal than a 
ruling o r order-in which we re· 
minded broadcaste rs of their re
sponsibility to know what was 
going out over their signals. The 
case in point was song lyrics, 
mostly " rock," that might have 
the effect of encouraging or even 
glorifying the use o f drugs . I make 
no apology for my concern, o r the 
Commission's, over this form of 
largely you th programming. And 
a11 we were asking was that broad
casters shore this concern- to the 
rather minimal ex tent that some 
one in a posit io n of authority 
should exercise judgment in the 
borderline cases. 

The reaction has been com
parable to the repeal o f the Ten 
Commandments. The press and 
wire services did their bit (with 
one of th e Commissione rs joining 
in) to misconstrue the whole 
thrust of the No tice - using scare 

words like "banned" and "censor
ship." Far from banning anything, 
we issued a Second No tice last 
week noting that the broadcaster 
who "solved" the problem by 
simply taking off the air any song 
that might conceivably be drug
oriented- eve n anti·drug- was act
ing irresponsibly. 

And that's just what he would 
be doing- turning th e broadcast 
medium into bland, life less pab
lum. Safe. No problems. And no 
substantial public service either. 
We're asking broadcast licensees 
to make difficult judgments, bal
anced and responsible. But that , it 
seems to me, is what running a 
free and open society is aU about. 
Respon sible individual judgment 
is the driving force, and there's no 
evading it. 

There's a further issue involved 
here , and it's raised by those of 
broadcasting's critics who seem to 
suggest that selec tive ce nsorship 
of program content might be de
sirable. By government fiat there 
would be no offensive lyrics, and 
no offe nsive anything. 

But where would govern ment 
intrusion into programming and 
product ion really end us up? This 
t ime the axe might fall where a 
particular group wants it to- but 
what about the next time, and the 
time after that? Ultimately there 
would be nothing left of free and 
independent broadcasting worth 
the name. 

That , I think , is the price. And 
that is why the FCC must always 
resist laking the fi rst dangerous 
step down that road. 

One final comment, and then 
we'll open the lloor for discus
sion. Earlier I referred to the 
demands that are being levied o n 
o ur social and politi cal sys tem-

rea l property garnered for him the 
Transamerica Title Insu rance Co. 
Award. David J . Hossler won the 
Ralph E . Long Award. 

Participatio n in Moo t Court 
was rewarded_ Monte Morgan was 
named ou tstanding member of the 
Moot Court Board. Greg Corn was 
elec ted Chairman of the Board to 
serve in 1971 -1972_ 

Ric hard Davis was recognized 
for excellence in oral argument in 
the second year Fegtly Moot 
Court competition. 

Daily Reporter Book Awards 
for excellence in the first-year 
Moot Court competition went to : 
S t eve Silver, Michael Wade, 
Ch arles PursJey and William 
Eaton. 

Jeannett Geiser was awarded 
the Eugenia Tull Barnes Memorial 
Award given each yea r to the 
woman student who, at th e end of 
the first year, has the highest 
scholastic average among her 
women coUeagues. 

Clark Derrick won the Phi 
Delta Phi scholarship award for 
the outstand ing second yea r slU
dent . 

Kappa Beta Phi's Outstanding 
Woman Scholar award went to 
Carol Druke. 

demands for access. Inc reasingly, 
broadcasting is a prime target. A 
long series of cases have come 
before the FCC-involving cigar
ette . ads, anti-smoking commer
cials, union-sponsored pro-boy
cott ads in a labor dispute with a 
local merchant , political fund
raising and political advocacy . 
Sometimes the demand is for free 
time , in the public interest. Some
times it's alleged that a particular 
group has a constitutiona l right to 
buy time. 

Most of these cases are still in 
adjudkat ion , and it would be im
proper fo r me to add ress the 
merits. But the underlying issue is 
much the same. It is an escalating 
demand fo r access th at threatens 
to turn broadcasting into a com
mo n carrier- availab le to anyone 
with cash in hand , or to any 
self-styled ombudsman of the 
public interest. 

The scarce commodity of air 
time should not be used a rbitrar
ily , and it shou ld not be denied 
arbitrarily . But I do think that 
before commercial broadcast ing is 
sac rificed on the altar o f access, 
however beguiling, we face up to 
the possible and even probable 
consequences- which could mean 
the end o f broadcasting as we now 
know it. 

Warts and all, it does attempt 
to serve the public interest - and 
more than that, a whole 11ariety of 
public interests. Some things it 
does well. Some things it docs 
badly. But as between the opt ion~ 

of sc rapping it or improving it , 
th ere a rc issues involved that go 
far beyond broadcasting as such . 

As I've suggested to you here . 
they go to bedrock principles of 
the found~tions of a free and 
open society. And that 's the way 
they have to be rcsolve1 . 

D 1tized by the Daniel F- Cracchiolo Law Library, James E. Rogers College of Law, University of Arizona. All Rights Reserved. 
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Letters to the Editor 

Student Bar Association officers for 197 1-72 are lefr to right , top row: 
Tim Rya n, Vice Preside nt ; PhyUis Digua, Correspondence Sec. ; Don 
PoweU, Treasurer. Front row: Ted Borek, President ; and Sue Wehr
spann, Recording Sec. 

Law Review Ed itors 197 1-72 

Front row - Bob Hershey, Note and Comment Editor ; Don Hart , 
Managing Ed itor; Larry Wilson , Execulive Editor ; Des Kearns, Execu
tive Ed itor. Standing - Dan Shuma n, ·Arizona Note Ed itor; Clark 
Derrick , Symposium Editor; Mike Moody, Editor-in-Chief; Bob Swan, 
Art icles Editor ; Ted Borek, No te and Comment Editor. Not pictured 
are: Lorin Tobler, John Balentine and AI Vermeire. 

While the editor welcomes 
letters from anyone, he 
reserves the right to withh'old 
or edit copy to fit space 
limitations, good taste and 
li bel laws. 

To the Ed itor: 

Recently I read an article pub
lished by the Arizona Advocate, 
March 71, Vol. V, Number 4 
en titled "Legalize Marijuana" by 
Professor Finer. I would like to 
take this oppor tunity to say that I 
and several others who read the 
article feel that it is one of the 
most sane and comprehensive 
works written on the subject. 

Yuma is located very close to 
the Mexican border and we are 
quite familiar with the tactics 
used by law enforcement in deal · 
ing with ma rijuana. I am sorry to 
say that many good people from 
our area have had their futures 
marred because of senseless mari
juana laws. Also the use of heroin 
has increased in Yuma since the 
enforcement of the Operation In· 
te rcept. Operation Intercept has 
done nothing but create resent · 
rnent betweeri the people of the 
border towns and the United 
Sta tes. My only hope is that the 
people wake up before it is too 
late to change the situation. 

Several other persons and 
m.yself are working to try to make 
the people of Yuma become 
aware of the situation that is at 
hand in our town. We feel that the 
article that appeared in the Ari
zona Advocate may help us to 

r----------------------------------------~ 

Our 
Trust 
Department 

When it comes to es t a t e p l anning, ou r 
Trust office r s know how vita l an attorney's 
servi ces are in as suring soli-d fina ncial 
futures . 

We reali ze every es tate n eeds p r oper 
planning to make i ts resour ces reach a s 
far as possible, That ' s why we ' ve wo r ked 
so c lose l y with att orneys ove r the years . 

We p ride ou r se l ves in providing expert s in 
every T rust service .... C u s t o dy or Agency 
Service , Corpo r a t e Services , Executo r or 
Co-Executor of Wi lls , Investment Manage
ment, Living Trus t s, Trusteeshi p a n d 
Esta t e Planning. 

Put 6 7 years of T r ust experience t o work 
fo r you. Call 792- 5 523 fo r t he onl y Tucson 
based T rus t Department. 

Our Tru s t Department . 

~--------------------------------------~-

show the people of Yuma the 
need for changing or abolishing 
the present laws concerning mari· 
juana. 

We hope some changes occur in 
the near future concerning the 
marijuana laws if not on a state· 
wide level at least on the local 
level because if the repression 
continues, I'm afraid that many 
people feel that vio lence is the 
only alternative and tltis of course 
is an unfortu na te situation .. 

Sincerely, 
Edwin F. Dixon 
551 W. 16th St. 
Yuma, Arizona 85364 

To the Editor: 

Professor Finer ·p-e-rm-i~ts"":'fa_r_t~oo 
many "non sequitu rs" in his 
argument. Every current respon
sib le autho rity and s~udy, includ
ing the commentary published in 
FORTUNE magazine in March, 
197 1, confesses that we are more 
ignorant of the effects of mari
juana than we are of the birth 
control pill and ci~arettes. 
The real problem is one of our 
nation's menta l health. The status 
of marijuana produces · individual 
tragedies. Legal ization of mari
juana will not cure despai r, 
alienation and worthlessness, nor 
addiction to heroin. TO say that it 
will is to mistake the symptom for 
the illness. 
Urging legalization by analogy to 
our societal defects in not waiting 
for more research about .. patent 

As a former secretary in law medicines, pesticides, flu orides, 
offices, I agree entirely with the contraceptive devices, cigarettes 
cr iticism of the behavior and and alcohol" is both a poor 
att itude of established (or maybe argument and a poor comment on 
not so established) atto rneys in- national values. 
terviewing applicants for positions Professor Finer's article, if in
in law offices. dended to prompt short-term 

BUT the writer simply docs not adjustment in the laws and penal
know what he is talking about tics surround ing the use of mari
when he says a seci-etary, or juana is admirable. lndeed, re
stcnographer, can write "a dozen search may ultimately demand the 
two-paragraph letters .. . in an removal of all laws surrounding its 
hour at the most." And that that usc. To say that everything not 
would cos t very little . About ten proven harmful should be per
yea rs ago the cost analysis per mitted in our society is reminis
letter, on one page, for a law cent of laissez-fairc judicial com
office, was at least $3.50. This men ts of an age of isolationism 
was in Los Angeles, Maybe it is and inappropriate in a society as 
still $3.50 for Phoenix where. interrelated as ours is today. For 
salaries for office help are con- Professor Finer to say that only in 
sidcrably lower. And two dozen a totalitarian society do you find 
lette rs in one hour is nonsense, everything forbidden unless it is 
un less an office is using a stan- proven benefic ial is patently un
dard , pre-typed or offset or xer- trlll~ 

axed form onto which only name If the purpose of Professor Finer's 
and address need be individuaiJy statement before the Cemm.ittee 
typed. was to act as an .advocate in the 

Every student applying for a Buckely tradition wherein one 
job deserves a response. And if strains the truth in order to force 
and When a student's initiation his opponent to admit the part ial 
into his profession is rudeness at validity of his position, then the 
the star t - he might well remem- style of the article is justified. 
ber NOT to perpetuate it when Otherwise , his use of excerpts 
he , in tum, becomes an cstab- from reports, .. non sequiturs" and 
lished attorney and interviews falacious premises is improper. 
applicants. After all, most of the lnJmediately making possession 
lawyers now being rude were once {first offense or always) a mis
applicants too - only they forgot. demeanor might be justifiable. 

Very truly yours, 
E. de Terra 
P.O. Box 2536 
Phoenix, Arizona 

To the Editor: 

Professor Finer has written an 
essentially excellent article on the 
tragedy of a marijuana conviction 
when inflicted upon a youthful 
offender. [The Advocate, March, 
197 1] 

Making marijuana available under 
controlled circumstances or on 
prescription {if that is . possible) 
might be justifiable. The presenta
tion by Professor Finer before the 
bar should have bc~n more con
structive and scholarly. 

Very truly yours, 

Micahcl A. Curtis 
3003 North Central 
Phoenix, Arizona 

The Arizona Advocate 
Vol. 5 No.5.{; 
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ABOVE: Larry Wilson, received the prize for the best second·year work 
published in the Arizona Law Review from Ted Thayer, Editor of the 
Review. (Title of Lally 's winning article : "Tax 'Regs. for Spiritual 
Guidance.") 

ABOVE: Mike Meehan is captured returning to his table after being 
named the Law College Outstanding Senior by the U of A Foundation, 
as Dean Charles Ares summons the next recipient. Mike has top grades 
and is Chairman of the Moot Court Board. 

ABOVE: Ted Thayer, Editor in 
Chief of the Arizona Law Review 
presents the award for the best 
article on real property to second 
year student Desmond Keams. 
Thayef 'received the Floyd E. 
Tho mas Award . (Keams'· prize: 
fee simple absolute in 2 acres in 
Eloy.) 

RIGHT: Monte Morgan , right, was 
elected by the Moot Court Board 
to receive the Monis K. Udall 
prize as o utstanding member o( 
the Board in 1970..7 1. Mike 
Mee ha n prese nts the award . 
(Second prize is two coptes of 
Udall on Evidence.) 

THE ARIZONA ADVOCATE 

RIGHT: Top team in the second 
yea r Fegtly Moot Court Compet i· 
tion, Greg Corn , left and Steve 
Hamilto n receive congratulations 
from Dale Haralson , Tucson attor
ney. Corn was also named Chair
man of next year's Moot Court 
Board. 

ABOVE: Dean Burch, left , Chairman of tbe 
FCC, waS awarded a Distinguished Citizen 
Award . 

Honors 
& 

Awards 
RIGHT: Ted Borek , left, Presi
dent of the SBA presents the 
RaJ ph E. Long Memorial award to 
Dave Hossler. (Hossler received 
two new fenders fo r his pick·up.) 

Kenneth R. Reed , winner of the Ralph W. Aigler 
Award , the Law College's top honor, is congratulated 
by Dean Charles Ares. Jeannette Geiser, !leated at left 
garnered the Eugenia Tull Barnes Memorial Award 
which honors the to'p secon~year woman student. 
(Reed spent it all on camping equipment .) 

BELOW: Carol Druke was named Kappa Beta Pi 
Outstanding Woman Scholar. The award is based on 
grades and scholast ic activittes. (Carol's dog Linus ate 
her certifiCate.) 

Jtlzed by the Daniel F. Cracchiolo Law Library, James E. Rogers College of Law, University of Arizona. All Rights Rese!Ved. 
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Restatement (Second) of Torts §402A 
And the Warning - Defect 

An Area of Confusion 

pure theory, even though the de
fect was totally unknown or un~ . 

knowable p rior to the time it 
manifes ted itself in the occurrence 
of the injury . 

Jby John E. Aboud and 
D. Glenn Ostl und 

Since the adop tio n o f Rest
atement (second) of Torts ( 1964), 
courts have been fa ced with the 
problem of converting to a new 
type of plaintifPs theory o f re
covery. Fro m a comfortable for
tress with a powerfu l arsenal of 
keenly developed neglige nce con
cepts, the courts were ex posed to 
a new arena in which to fight th e 
never ending b:Jttle o f physical 
injury , pain and emotional trauma 
occasioned by the ma lfunctioning 
of some item or produc t produced 
by our mechanized socie ty ; sec
tion 402A of the Restatement 
(Second) of Torts (1 964) offe red 
a new and mo re cflic icnt means of 
handling some of these prob lems. 

The concept articulated by sec
tion 402A, strict liabilit y , appears 
to have been first accepted in the 
unwholesome food products 
case.1 The conce pt of stric t 
liabilit y in tort probably origi
nated in the wr itings of Califor
rua•s Supreme Court J ustice Tray
nor. 2 This standard has been 
confusing to some court s; and an 
analysis of this so cal led " spec ial 
liability of the se ll er" is in o rd er. 

Under the strict liability doc
trine of sec tion 40'2 A, the plain
tiff now need only show (I) that 
the pro duct was in a defect ive 
conditio n when it le ft the posses
sion o r con trol o f the se lle r, (2) 
that the product was intended to 
be used witho ut furthe r inspec
tions thereof, (3) that it · was 
unreasonab ly dan~e rous to the 
user or consumer, (4) that the 
defect was the cause of the plain
tiffs injuries or damages, (5) that 
the seller be engaged in the busi
ness of selling such a product o r, 
stated negatively, that this trans
action is not isola ted , o r infre
quent , o r unrelated to the prin
cipal business o f the seller , and (6) 
that the product was one which 
the sciJer ex pec ted to and did 
reach the use r or consumer with
ou t substantia l change in the con
dition it was in when he sold it. 

It is to ward a more complete 
understanding o f the fir st c le
ment , the ''defec t ," that the bal 
ance of this paper will be devoted. 

Our inten tio n is no t to disc uss 
all possi ble types o f defec ts which 
may cause the imposition of stric t 
liabilit y, but part icularly that de-

feet which the Resta tement has 
found to exis t when a manufac
turer has failed properly to dis
charge his duty to warn the con
suming public of an unreasonab le 
danger o r hazard involved in the 
usc of his pro duct which ren ders 
the product it se lf unreasonably 
dan ge ro us. For the purposes of 
identification , we shall call this 
defec t the "warning~efect." 

The duty and the requ iremen t 
of a warning accompanying these 
warning-defect situations are 
found in comments (g), (h), (i) 
and (j) to section 402A. 

An analysis of these comments 
shows the deve lo pment of a rule 
relating to the duty of a man
ufac turer to warn the consuming 
public of hazards attendant o n the 
usc of his product. Restated , that 
ru le imposes a duty o n the man
ufac turer of a product , which he 
knows , or under the application 
o f reasonably developed human 
skill and foresight, should have 
kn own will be unreasonably dan
gerous to the consuming public, 
to warn of that dange r or hazard. 
Such a warning will rel ieve him of 
any liability resu lting from inju
ries caused by that hazard. 

However, this possibility of re
moving oneself from the ope ra
tio n of the rule of sec tion 402A, 
by the manufacturers' giving a 
warning, even an adequate one 
under all 'the reasonableness tests 
established by the comments, re
viewed above, is severely impaired 
by sec tion 402A (2) (a) as is 
illustrat ed by comment a. 

The rule is one of strict 
liability, making the sell
er subject to Liability to 
the user o r consumer 
even though he has exer
cised all possible care in 
the preparation and sale 
of the product. 

Thus, the end result is that the 
standard against which the manu
facturer must measure his duty to 
give a warning, so as not to be 
subject to Hability under a warn
ing~efect theory, comes o ut look
ing somewhat inconsistent. 

The standard as established 
by§ 402A (1}, and interpreted 

. under the " preciSe" theory , infra , 
would be expressed thus: strict 
liabilit y applies where an un
reasonably dangerous pro du ct's 
d:fect is an inadequate o r non-

INVESTIGA liONS I ~~N!~;EE~T~ 
STATEWIDE AND MEXICO INVESTIGATIONS 

ANTHONY AGENCY 
INVESTIGATORS 

Established 1938 

Room 629, 
411 N. Central Ave. 

Phoenix 

1147 ~- Howard Blvd. 

Tucson 

Tel. 253-1522 Te l. 795-0606 

MEMBER, 

CHAMIE. OF COMMERCE, FRATERNAL ORDER OF. POLICE, 

NATIONAL SHERIFF'S ASSN., WORLD ASSN. OF DETECTIVES 

Anthony Zinltus, Nlgr. 

Under this test the bu rden of 
existent warning (the warning- tation of the section, is taken producing an adequate warning, 

defect); that is one which exists away by the specific language of so as to remove the warning

where some hazard attendant to the section itse lf. defect liability, is greatly in
the usc of the product has not What we are faced with here is creased . This test,4 requires the 

been communicated to the con- a section of the Restatement manufacturer to not only produce 

suming public through a warning which, if lite rally applied to the a written warning which must be 

and is no t a physical defect in the warning~efect problem is incon~ adequate for all poss ible types of 

product itse lf, thereby making the sistent with its comments. A read- circumstances but also which will 

manufacturer strict ly liable for ing of either the sect ion or the communica te the hazard to non

any injury to the use r o r con- comments gives rise to a comple te English reading persons and illiter

sumer , notwithstanding the fact standard in itse lf. Tile problem ates as well. The warning must 

that the manufacturer has used all lies with the unfortunate fact that contain not merely words alone 

possible ca re in the prepa ratio n of these two standards do not com- but it must also conta in some 

his product. . pliment each other but in fact arc type of universally recogn izable 
The standard that is established contradictory. Thus, it becomes hierogly phics or symbols which 

by a reading o f the section itself clea r that it is this inconsistency will also put those who come in 

des troys the test against which the which is the source of most of the contact with the product on 

manufacturer must evaluate his confusion arising in the courts' notice of its dangerous o r haz

duty to give a warning, as es tab- attempts to determine the stand- ardous characteristics. 

lishcd by the comments, supra. ard against which to judge the Failure of the manufacturer to 

Such a standard also diminishes manufacturer's liability arising out give such a warning will allow the 

the manufacturer's opportunity of the warning-defect situation. courts the opportunity of granting 
for immunity !rom liability under looking at . the section alone , an award in favor of the inj ured 

comment j , by the giving of a one sees a "precise" o r " pu re" party under the warning~efect 

warning as to known dangers. theo ry of st rict liability . The pure theory . Thus, the tests of reason-

The test of the manufacture r•s theory says that the manufacturer ablcness and foreseeability est.ab

du ty to give a warning, as ex- of a product is guilty of producing lished under the comments are 

pressed in comments h and j, is a defect ive product (I) whenever practically without value insofa r 

one which sounds in negligence ; the manufacturer has failed to as determining the existence of 

"if he has knowledge," "should warn a member o f the consuming such a warning~efect is con
have had knowledge ," or "reason public of a hazard involved in the cerned. 
to anticipate." However, the ap- use of his product, (2) and the In the modifications made by 

plication of the sect ion is designed product is unreasonably danger- the conimcnts there is seen a less 

to defeat the burden of negli- ous in the absence of the warning, precise or '"impure theory" of 

ge nce, as applicable to the warn- (3) which has caused the injury or strict Liability under section 402A. 

ing~efect , as is shown by section damage to the person or property The impure theory says that in 

40~A (2) (a) and comment a. of that consumer, (4) notwith- order to determine the existence 

Thus, what was given by the standing anything and/or every- of the warning-defect one must 

genera l reading of the comments , thing that that manufacturer apply the foreseeability and rea

which are directed toward estab- could possibly do to prevent such sonableness tests , prescribed by 
Lishing guidelines for the interpre- an inj ury. This is true, under the (Continued on page 9) 

-~--------------------------------------· 
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OVER-ALL PLANNING FOR 
FAMILY AND ESTATE 

Over-all fami ly planning is Estate Planning PLUS. 

It goes beyond th~ individual's separate needs. It takes 

into account all of the differing ages, needs, capabilities 

and circumstances of your fami ly group in relation to the 

property and income wh ich you can J?rovide fo r them. 

Not the least of these problems arc those of fu tu·re estate 

and investment management. 

Appoint the experienced Valley Bank as 

Execlllor and Trustee of your Will . By 

that simple decision (.as your attorney will 

undoubredly agree), you will solve most of 

tl~ese disturbing future problems. 

.. • • • • • • • .. • • • • • • • ·• .. 
• • • • • • • .. 
• •• • • • • • .......................... 

TRUST DEPARTMENT 
(Contact any Valley Banker for an appointment) 

~----------------------------------------Digitized by the Daniel F. Cracchiolo Law Library, James E. Rogers Colle e of Law, Universi Qf Arizona. All Ri hts Reserved. 
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Student Spotlight: 

Mike Meehan 
By Wayne Godare 

"Law training is subject to a lot of United States Coast Guard Aca
criticism, but I think it does pro- derny where he earned a Bachelor 
vide the necessary combination o[ of Science in Engineering (with 
technical preparation for immedi
ate practice, together with an Wl

derstanding of the role of legal 
institutiom in society, and the 
process of change inherent in 
them. I think the current trend to 
clinical activities, growing out a 
desire to make law training more 
realistic, carries the danger of ~5;~~1j,f'::O 
overemphasiz ing the development 
of 1procedural skills, both person
al and in matters of court proce
dures, to the detrimem of sub
stantive training essell/ial to the 
practice of law. " 

With those words, Michael 
Meehan, summed up his feelings 
on the current con troversy over 
law school curricula. 

Mike was born in St. Louis 29 
years ago. After moving to Tucson 
and graduating from Tucson High honors) and was commissioned as 
School in 1960, he attended the an Ensign in the US. Coast 

THE ARIZONA ADVOCATE 
Guard . 

During the 4 years following 
~aduation from the Academy, 
Mike found himse lf on duty as
signrre nts ranging from Honolulu , 
HawaU, to An Thoi , Vietnam 
where .he commanded the U.S.C. 
G.C. Pt. Garnet. His mission: to 
conduct blockage patrols, naval 
gunfire support and amphibious 
operations. After that year in 
Vie tnam, Mike decided to leave 
the rigors of fun boat operations 
for the rigors of law school. 

Mike's enthusiasim and zeal 
were not left behind with the 
Coast Guard. He has distinguished 
himself equally well in his en
deavors at law school. He has 
qualified for the Dean's List each 
semester and ranks 2nd in the 
third-year class with a 1.41 grade 
ave rage. He was recipient of the 
American Jurisprudence Awards 
(" Book';) in Torts, Property, Real 
Estate, Evidence and Federal & 
Arizona Procedure, and during his 
firs t year, was a member of the 
Arizona Law Review, contributing 
to the publication, The Arizona 
Supreme Court 1968-69, II Ariz. 
L. Reve . 142, 153 (1969). 

Afte r winning the individual 
honor brief and winning team 
awards in his second year Moot 
Court Competition, Mike lead this 
school's team to 2nd place honors 
for Region IX, and subsequently 

went on to lead the entire Moot 
Court Competition as Chairman 
of the Moot Court Board fo r 
1970-7 1. 

While compiling this amazing 
academic and activity record in 
school, Mike was able to put his 
enginee ring degree to work and 
he ld a part-time position at 
Hughes Aircraft as an Associate 
Enginee r on the TOW anti-tank 
missile project. 
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Mike lists trials and appellate 
work as his major caree r objec
tives. He and his lovely wife, 
Sharon and their five·year-old 
daughter Lau ra Frances plan to 
continue to make Tucson their 
home. Mike will join the Tucson 
firm of Robertson & Fickett after 
graduation where he will surely 
continue his impressive record in 
the field to whlch he has become 
dedicated-law. 

THE ADVOCATE'S staff for next year poses here on what is probably 
the last occasion any of them will be seen smiling, left to right are Dave 
Daniels , Business Manager, Dave Hossler, Editor, Dan Knauss, Managing 
Editor and Jim Berger, Associate Editor. 

2nd Year Moot Court Competition Brings Honor to Many 
At the Close of registration for much as 100 points tor the 

the spring semester eight second written brief.) Second place in the 
year teams totaling sixteen com- team standings -category Went to 
petitors had committed them- Dan Knauss, and Denis Rosen 
se lved to attempt the impossible: with 407.3. 
keep up in all other classes while Oral presentation honors went 
!!.I the same time prepare a written to Richard Davis who turned in a 

Greg Com addresses the bench during the competition. Greg placed 
fl:rst over·aU and second in the orals. 

brief and late r give oral presenta
tions in suppor t of that brief. The 
nainc of the game was the 
.. Second Year Fegtly Moot Court 
Competition." 

In years past the final standings 
have seen an across the board 
sweep by one team and the 
individuals of that team. However, 
this year's competition, indicative 
of the fierce competition , brought 
spot light honors upon five 
advocates f~om liuee diffe rent 
teams in the fou r ca tegories of 
judging. 

Walking away with overall team 
honors were Greg Corn and Steve 
Hamilton who amassed 449.8 
points out of a pos.o;ible 500. 
(Each competitor attempts to 
ga rner as many of the 200 points 
possi ble for oral presentation, and 
the 1 w'o-man teams can gain as 

near pertect presentatiOn befo re 
three judges who sat as a mock U. 
S. Supreme Court. Davis garnered 
197.2 points out of a possible 
200. Once again, closeness was 
not a factor in this division of the 
competition as Greg Corn's 184.6 
second place effort in oral prescn· 
tation was over twelve points 
below the superio r Davis effort. 
18 1.2 points gave Steve Hamilton 
the third place slot. 

The final two categories proved 
the value of the decimal as overall 
individual honors went to Greg 
Corn over Richard Davis by .4 of 
a point- (268.6 to 268.2). Third 
in ind ividu al overa ll honors, on ly 
three points behind Davis, was 
Steve Hamilton with 265.2. 
Honor brief award perhaps best 
reflected the degree of hot com· 

petition as but 1.5 points sepa
rated the top th ree teams. This 
time fi rst place went to Ron 
Newman and AI Verrneirc who 
combined their writing talents and 
gained 85 .5 points of a possible 
100. One point behind them in 
second place with 84.5 points 
were Dave Mellilo and Jim Busby 
as .5 of a point edged Greg Corn 
and Steve Hamilton into third 
spot. 

Visiting professor of consti· 
tutional law Paul G. Kauper and 
Miles Stewart , Tucson attorney, 
judged the wri tten briefs which 
were submitted by the competi
tors one week before oral presen· 
tation . Oral arguments were held 
over the two day period of March 
12 and 13 with the final day's 
arguments being pa rt of the 
annual law school visita tion day . 
Some I 00 visitors, students, and 
professors watched the last set of 
arguments which pitted Corn and 
Hamilton against Busby and Mel
lila. Th is years compleme nt of 
judges included the Honorable L. 
Ray Haire, Arizona Court of 
Appeals, Division I. , Honorable 
Lawrence Howard, Arizona Court 
of Appeals, Division 2 and Assist
ant U. S. Attorney Will iam C. 
Smitherman of Tueson. 

The second year problem, · 
drafted by Monte Morgan, a 
member of last yea r's win ning 
team, required counsel to argue 
the constitutionality of a zoning 
ordinance that controlled popu la 
tion density in a given area of a 
state. lntcrst JIIally related to the 
arguments on the meri ts of the 
ord inance were complex jurisdic
tional issues that sent most teams 
on a two week pilgrimage to the 
U.S. Code for answers. 

A beer fest immediately follow
ing the competition se t the stage 
for announcemen t of the result s 
by moot court boa rd chairman 
Mike Meehan. 

Ullier competi to rs who set 

Steve t:familton drives home a point during the Fegtry Moot Court 
Competition. 

themse lves to the task of com
petiting included John Norris. 
Don Powell, Bill Wolske, Mike 
Sullivan, Gil Boissy, Dave Hossler, 
and Dave Daniels . 

Dist ribution of the national 
moot court problem in July may 

see another round of close com· 
pet it ion at the third year level, as 
al l of the second year competitors 
arc eligible to win the one berth 
to the regionals held in the fall , 
and perhaps turn the tables of the 
second year results. 

Denis Rosen has the attention of h~ opponents. Rosen and teammate 
Dan Kanuss earned second-place team honors. 
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Liability of a Certifier 
by Richard W. Clark 

and 
Tho mas P. Sylvester 

INTRODUCTION 

Today, a new business entity , the 
independent testing agency is sell
ing a product - safety - to 
consumers. This new business en· 
tity is composed of a myriad of 
o rganizations with one main 
function, that of releasing infor· 
mation on products they have 
tested. On a typical sh opping trip 
fo r the family groceries. the 
shopper is inundated with a mu l
titude o f products from which to 
choose . With the rapid growth of 
the sel f-service chain sto res and 
resulting lack of sa lesclerk aid , the 
consumer today has a great prob
lem in selec ting the best product. 
11te item se lec ted is apt to be the 
one which was so glowingly 
adveni scd by rad io, magazine, 
television, or newspaper. The ad
ve rtisement might have a certi 
fier's seaJ of approval brightly 
displayed on the product and the 
housewife relies on this ''appr
oving authority" to make her 
choice. 

Who arc these " certifiers"? Do 
they have a dut y to use reasonable 
care in the publishing of this 
''reliable.. approval of products? 
The function perfo rmed by the 
certifier is necessary for the con
sumer in today's modern world . 
In order to facilitat e the proper 
perfo rmance of this function the 
need fo r the ce rtifier is accom
panied by a se nse of responsibility 
or dut y to the consumer who 
reli es so heavily on it s approva l of 
products. This article will attempt 
to trace the growth of the man
ufacturer's liability to the con
sumer fo r injury resulting from a 
defec tive product and compare it 
with the li ability imposed on the 
certi fier today. Analysis illus
trat es that the same path which 
the court s fo llowed to eventually 
hold the manufacturer "strictly' ' 
liable is being followed today with 
respect to the certify ing agent. 

BACKGROUND 
The lead ing case of Mac

Pherso n v. Buick Motor Co ., 2 17 
N.Y. 382 , Ill N.E. 1050 (19 16), 
aba ndoned ' 'privit y' ' as the only 
source of duty at Jaw in consumer 
cases. The courts have sub 
scquentl y ex tended MacPherson 
to include , as possible defendants, 
an assembler of part s made by 
another ; a maker of components 
of the final product ; a processor 
under contract with the man
ufacturer; a wholesa le o r retail 
dealer: and one who re presents as 
his own a product manufactured 
by ano ther. This trend continued 
until finally the manufacturers 
and distributo rs were held "strict
ly" liable. The pla intiffs whu are 
entitled to recover fo r injuries 
under strict liabilit y also have 
been expanded to include third 
parties other than the purchaser. 
l11e doc trine of stri ct to rt liability 
was codified in 1965 in the 
Restatement of Torrs, Second § 
402A. 

The tort of negligent mis
representation did not lag behind 
in the trend to eliminate the 
privity doctrine . In Busze ta v. 
Southern. 232 A.2d 396 (1967) , 
the court held that one who un
dertakes to inspect an individual's 
equ ipment is liable to. a third 
party is inju red as a result o f <1 
ne gl igcnt inspection , notwi tt
stanl! ~ ng the absence o f privit 
between the third pa rty and th. 
inspecto r. In relation to the ce rti 
fier the rece nt cases of Hempstead 
v. Genera l Fire Ext inguisher 
Corp .• 269 F. Supp. 109 (D. Del. 
1967) and Hanberry v. Hearst 
Corp .. 8 1 Cal. Rpt r. 5 19 (Ct. App. 
4th Dist. 1969) , it was no ted that 

the fact that the certifier is not in 
privity with those who, relying on 
its endorsement , purchase t11e 
products it certifies, docs not 
mean it is relieved from the re
sponsibil ity to exe rcise ordina ry 
care toward them. 

This is a day of syntheti c living 
when to an eve r increasing extent 
ou r population is dependent upon 
mass producers for its food and 
drink , its cures and complexions , 
its apparel and gadgets. These are 
no longer simple products but 
complex ones whose composition 
and qualities are often secret. 
Where experiment or research is 
necessary to determine the pres
ence or degree of danger, the 
product must no t be tried ou t on 
the public, nor must the public be 
expected to possess the facilities 
o r technical knowledge to learn 
for itself of inherent but latent 
dangers. Knowing that the con
sumer will look for a sea l, the 
manufacturer must provide him 
with one ; yet he cannot " test'' 
:1nd " certify" his own product , 
bec:1use self-certification could be 
subject to doubt by the consumer. 
In 3 U.S. Code Congress and 
Administrative News of 1966 it 
was reported that "on the average 
supermarket shelves today , the 
housewife 11nds 8 ,000 items- 
more than 5 times the I ,500 items 
she found just 20 yea rs ago. She 
also does an increasing amount of 
shopping in the 'self-service' 
sto re - a product of efficiency in 
distribution ." With facts such as 
these, it is easily discernible why 
today's American family turns to 
a ·•reliab le' ' sou rce from which to 
receive help in deciding which 
product to purchase . Realizing 
that these are I 966 figures , one 
can easily imagine the number of 
items available today. 

CLASSES OF TESTING 
AGENCIES 

In 1968 , a note in 22 Rutgers 
Law Review at 299 divided the 
different types of independent 
testing agencies into three classes. 
The major types of testing 
agencies are :(1) the Visible 
Testing Agency, (2) the Invisible 
Testing Agency , and (3) the 
Consumer Testing Agency. 

The Visible Testing Agency can 
be divided into two subgroups, 
the Se l f-Publicizing Agencies, 
which actively seek public accep· 
tance through self advertising , and 
Approving Agencies which rely on 
the manufacturers to inform the 
buying public of the agencies' 
work. Th is latter group includes, 
fo r example , the Underwrite rs' 
Laboratories . Good Housekeeping 
and Parents Magazine are exam
ples of Self-Publicizing Agencies. 
The visible agencies through their 
own effort s are considered by the 
public to be experts in "safe ty" 
and sell themselves to the man
ufacturers on the basis of this 
consumer belief. 

The Invisible Testing Agenc ies 
refuse to allow the manufacture rs 
to use the teste r's name o r even 
make the results of the test 
known to the public. Therefore 
the public is unaware of the fact 
that the manu facturer has enlisted 
the aid of a tester. 

The last type of agency is the 
Consume r Testing Agency. This 
group does not have any clients, 
as such , bUt re leases its findings in 
its own publication. An example 
of such a publication wo uld be 
Consumer's Guide or Consumer 
Rerorr. The Consumer Testing 
Agencies do not certify Products 
bu t mere ly grade them com
paratively on the basis of prices, 
perfo rmance and durability once 
the product is on the market and 
so have no direct effec t upon the 
qua lit y of a marketed product. 
While they release the result s of 
their tests to the public, the con
sumer who buys the product be
cause of the agency's recommen-

dat ion is re lying on the opinion of 
the agency rather than upon the 
effects its tests have had upon the 
marketed product. 

THEORI ES OF RECOVERY 
In examining the theo ries of 

recovery under which liability 
may be imposed on the ce rtifier 
today , the distinctions between 
the types of test ing agencies 
should be kept in mind. The 
courts have no t had to evaluate 
any potential theories of recovery 
for injury against the certifying 
agent until recen tly in Hempstead 
and Hanbeny. Various authorities 
sugges t n e g li gent mis· 
representation , breach of warran
ty and strict liability as theories of 
tort liability which may be used 
to add the certifying agent to the 
list of possib le defendants in a 
products liability case. The appli
ca tion of a particular theory may 
depend upon the type of agency 
involved. For example , negligent 
misrepresentation requires the re
leasing of in fo rmation to those 
whose actions are sought to be 
affected and thus would be an 
inappropriate basis for imposing 
liability on an invisible agency. 

NEGLIGENT 

MISREPRESENTATION 

The most popular theory at 
present for usc against a cer tifying 
agent is negligent misrepresen
tation. Liability for negligent mis
representation depends on the ex
istence of a "duty of care" toward 
t11e plaintiff. It has been held that 
an injured party, whether in priv
ity or not, may recover from the 
party whose breach of contract 
resulted in his injury. The cases 
which have so held have based 
their decisions, no t upon breach 
of cont ract , but upon the a.Ueged 
negligence which caused the 
breach, constitu ting a violation of 
duty imposed b.y law. As the 
court in Glanzer v. Shepard, 233 
N.Y. 236, 135 N.E. 275 ( 1922), 
stated : "One who fo llows a com
mon calling may come under a 
duty to another whom he se rves, 
thougl1 a third may give the o rder 
or make the payment." On Connor 
v. Great Western Savings & Loan 
Association, 73 Cal. Rptr. 369, 
447 P.2d 60 (1968), the Cali· 
fomia court held that privity of 
contract is not necessary to estab
lish the existence of a duty to 
exercise ord inary care not to in
jure another, but such duty may 
arise out of a voluntarily assumed 
relationship if "public policy" 
dictates the existance of the duty. 

The Restatemenl 2d of Torts 
(1965) § 323, comment (a), sup· 
po rts tltis reasoning by imposing 
liability on a person who under
takes to do an act for another 
which , if done negligently, or not 
done at all will increase the risk of 
physical injury to the other per
son. The most important pre
requisite required by the Re
statement to finding a defendan t 
liable is that the plaintiff must 
have relied upon the defendant's 
undertaking. The difficulties in 
es tablishing th.is prerequisite arise 
as the class of persons receiving 
the rep resentation becomes larger . 
However, the boundaries of such a 
duty are constantly being enlarged 
by knowledge of a prospective 
use . The ce rt ifier engages in tests 
to develop performance standards 
for products and to approve pro· 
duct designs. The ce rti fier is well 
aware that the great increase in 
the number of products of com
plex design has left the consumer 
necessarily dependent upon it s 
certifica tion in deciding which 
products to purchase. As the cer
tifier's role enlarges, the duty of 
care it owes to the pub lic must 
increase accordingly. Therefore, if 
the certifying agen t breaches this 
duty by carelessly developing 

standards and tests, or by care
lessly testing performance capabil
ities of products and approving 
potentially dangerous designs, it 
should be held to respond in 
damages. 

The possibility of an inter
vening cause relieving the certifier 
from liability for a breach of duty 
was discussed in Connor. There 
the court held that the negligence 
of a const ruction contractor and 
building inspector were not inter
vening causes insulating a savings 
and loan association from liability 
to purchasers of defective homes. 
The negligence of the contrac tor 
was the primary hazard that gave 
rise to the association's duty to 
the purchasers, just as that of a 
manufacturer gives rise to the 
cert ifying agent's duty to the con
sumer. 

Once the certifying agent is 
found to have a duty to act with 
reasonable care , the plaintiff must 
then show the existence of the 
requisite elements of proof in a 
negligent misrepresentation cause 
of action. Liability will attach 
upon a certifying agent if it makes 
a (I) negligent misrepresentation 
to a plaintiff, who (2) just ifiably 
relics upon the representation and 
suffers , (3) forsecablc ( 4) injury, 
which was the direct result of the 
misrepresentation. 

A misrepresentation may be an 
entirely honest one, but made 
negligently because of a lack of 
reasonable care in ascertaining the 
truth, or carelessness in the man
ncr of expression, o r want of skill 
and competence required by a 
particular business or pro fess ion . 
TI1e agencies cannot test every 
product that carries their seals so 
they base their certification of 
"a.U" the products of a certain 
kind upon the results of testing 
samples. Tltis type of certification 
would be found to be a negligent 
misrepresentation at least as to a 
product which becomes inherent
ly dangerous if defec tive. The 
certifying agent often allows his 
seal to be placed on products 
which are examined and tested by 
the manufacturers . Tills practice is 
referred to as a .. labeling" service. 
Implicit in every certificat ion is 
the "representation" that the cer
tifying agent has taken reasonable 
steps to make an independent 
examination of the product en
dorsed, with some degree of ex
pertise , and found it to be "safe." 
The public puts great faith in 
these seals in deciding which pro
ducts are .. safe" for its use. Un
fortunately , this faith is often 
without justification because the 
seals do not , in fact , mean the 
product is safe , or that it meets 
any federal standards, or that it 
has been tested at all, or that the 
certifying agent will be liable for 
any loss caused by a defective 
product which bears its seal. 

There is no doubt that the 
impact of advertising on the pub
lic, coupled with representations 
of quality from certifying agents 
has created a high degree of cus
tomer reliance. The question here 
of course, is whethe r such reliance 
is justifiable . A recent study, con
ducted by the Honorable Bess 
Myerson Grant , Commissioner of 
the Department of Consumer Af
fairs of the City of New York in 
1969, of the Good Housekeeping 
and Parents Magazine seals 
showed that fifty percent of those 
surveyed relied on the seals in 
purchasing consumer products. 
Those polled either believed it 
meant the product was safe or 
that the agency would be liable if 
injury resulted from use of the 
product. This induced reliance 
would seem to establish the 
" proximate causat ion'' between 
the certifier's rep resentation and 
the consumer's injury. Just how 
"naive" a consumer can be and 
still ' 'justifiably" rely on a repre-

sentation will have to be decided 
in a case by case method. 
Although only a denial of a sum
mary judgment, the court in 
Hempstead went so far as to say a 
person who is not even the pur
chaser "may" be able to show 
just ifiab le reliance and recover for 
negligent misrep resentation. 

If reliance and foreseeability 
are shown, the inju red consumer 
will have proven the existence of a 
duty to act with reasonable care 
on the part of the ce rtifier to
wards him. The extent of the 
certifier's duty may best be 
defined by reference to the fore
seeability of injury consequent 
upon breach of that duty. 

FORSEEABLE PLAINTIFFS 
The courts are continually con

cerned with the size of the class to 
which liability should be ex· 
tended. The fear of unlimited 
liability has often induced the 
court to refuse to grant the third 
party plaintiff a recovery. In 
American Casualty Co. v. Memo
rial Hospital Association, 223 
F.Supp. 539 (E.D. Wis. 1963), the 
court stated that the majority of 
the jurisdictions would impose 
liability for a negligent mis
representation to a foreseeable 
plaintiff only. However, in Evans 
v. Otis Elevator Co., 403 Pa. l3 , 
168 A.2d 573 (1961), the court 
imposed liability for a negligent 
misrepresentation when onJy the 
injury was foreseeable. The Re
statement 2d of Torts (1965) § § 
311 & 424A, recognizes a re
sponsibi lity to foreseeable 
' 'classes" of persons. In light of 
the reliance the consumer places 
on the certifying agent's approval 
of a product, it would be very 
difficult to conclude that the 
same consumer is not within the 
foreseeable "class" of persons 
which might be harmed if a pro
duct is defective. It would be 
especially difficult in light of the 
fact that ce rtifiers know or should 
know that their services are 
sougllt by manufacturers to in
crease sales appeal of various pro
ducts in o rder to induce con
sumers to buy. Therefore, the 
indirectness of the com
munica tion should not be held to 
limit liability if foreseeability of 
harm can be established. The in· 
fluencing of the consumer is not 
an indirect or colla teral conse
quence of a certification, it is the 
only desired result of the trans
action. Immunity should not be 
granted to the certifying agency 
because it lacks knowledge of the 
specific individuaJs who are rely
ing on its representations. The 
effect of this would be that liabil
ity could be avoided in every 
situation where the manufacturer 
conducts an effective advertising 
campaign which employs the 
tester's certifica tion. Even the 
well known .. fear of unlimited 
liability" expressed in Ultrameres 
v. Touche, 255 N.Y. 170, 174 
N.E. 441 (193 1), lacks conviction 
here since the certification is actu· 
ally intended to guide the "con
sumers" in general who do rely on 
it. A more reasonable solution to 
the foreseeability problem then, 
and one which consti tutes no in
novations in the law of negligence, 
is to hold that a duty is owed to 
the class of persons which a given 
act may foreseeably affect rather 
than a particular plaintiff who is 
individually foreseeable. 

PROXIMATE CAUSE 
With respect to injury the only 

difficulty which might arise in a 
case involving a certifying agent is 
proving that the negligent mis
representat ion was the proximate 
cause of the plaintifPs injury. 
Because of this requirement the 
manufacturer and certifier will 
share the liability for a defect ive 
product "design" but liability for 
a defect in "construction" re
mains within the sole account-
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ability of the manufacturer. It will plaintiff succeeds in proving his that product is safe. But it would 
be difficuJt for an injured pa rty to charge ·that Underwriters was neg- be difficult to prove a justifiable 
prove that his injury was caused ligcnt in approving the design of a reliance unJess a specific rcprc
by a defect in product design fire extinguisher wh.ich was imm.i- scntation had been made. The 
rather than by a flaw in con- nently dangerous. and that plain- consumer will never really cffect
struction. Making this distinction tirrs injury was a resull thereof, ively reach the certifying agent 
will have to be done by a reliance Underwriters must respond in until the cou rts impose strict 
upon the testimony of expert damages." It will be an onerous liabilit y on them 1 as they did on 
witnesses who are capable of an· bu rden to prove that the stan- the manufacturer. Seals of this 
alyzing complex products. dards developed for the testing of type ought to either mean what 

RECENT CASES the product we re inadequate. the pub tic thinks they mean, or 
We shall now examine the two However, the plaintiff who can they should not exist at all. 

leading cases involving the cer· find an expert witness, as know· In Hanberry, the plaintiff had 
tifying agent Hempstead and ledgeable as the one that Under· purchased a pa ir of shoes at a 
Hanberry , in detail. I n writerswillcertainlyemploy,may retailstorewhichwereguaranteed 
Hempstead, the plaintiff, while- be able to prove negligence. by Hearst Corporation (Good 
assisting in putting out a fire, was R ESTATEMENT § 324A Housekeeping Magazine) . The 
injured as a result of an explosion It could be said that the shoes were adve rtised as having a 
of a fire extinguisher being oper· underlying philosophy of § 324A high coefficient of friction on 
ated by a co~mployee . Undtr· is an attempt to protect the vinyl and cer!ain other floor 
writers' Laboratories was made a consumer from the neglegence of cove rings so as to prevent slipping. 
co-defendant wi th the man- the testing agency. Consumer Plaintiff wore the shoes at home 
ufacturer. Plaintiff alleged that reliance on certifying agents fre- in her kitchen the day she bought 
Underwriters was negHgcnt in quently supplants consumer re- them, slipped, fell and sustained 
approving the design of the fire liance on manufacturers. Because severe injuries. Plaintiff contended 
extinguisher and in allowing the of this , even though Hempstead that sl1e read the defendant's 
manufacturer to affix the Under- did not apply it, subparagraph {b) magazine regularly and relied on 
writers' official label to the pro- of section 324A can also be a the fact that they had attached 
duct. Plaintiff also contended that useful means of holding the the Good Housekeeping Con
the label on the fire extinguisher certifying agent liable . Man- sumer's Guaranty Seal to the 
constituted a misrepresentation as ufacturers owe consumers a duty advertisement for the shoes. This 
to the testing and inspection the and rather than perform it them- seal influenced her in purchasing 
product had undergone . Under- selves they employ independent that particular brand. The plain
writers moved for a summary testing services to do it. Under tiff brought suit alleging negligent 

j~~~~i~~~ ~ju~lewfso~~~~~y t!~! ;.'";;;bo:;P;,•';;;•::;gr,;:•Po,;h;,:(.,;b~.:l •,;th;;,;•;,;t;;;es;;.ti;;,;n~g ;;:ag:;;e;;.n--;;.rru;;·s;.;rc;:;p;.;rc,;;sc;;,n,;;ta;;,ti;;;o;;,n•;.;c;,;;o;;,ns;:;p,;;ir;;;ac~y.;a;;;n;.d 

result of the negligence of the 
manufacturer. The court denied 
the mot ion, finding that if a test
ing company which prescribes 
standards for product safety, was 
negligent in approving the design 
and plaintifrs injury was the re
sult of that negligence, it may be 
held liable to plaintiff, even 
though no privity existed between 
them. llte court limited the im
pact of its decision somewhat 
when it found the product cer· 
tified here to be an imminently 
dangerous one. But the court's 
description of an imminently dan
gerous article pertains more to the 
manufacturer's or certifier's con
duct than to the article itself. 1l1e 
court reasoned that the probabil-

~~gl~~n~ar:n~e~~:tir; ::~~~o~1~~ '-c:!'re~s·w~o~":s~ta~n~w~it~~.~m~an:'!"'- ""'!~,.~.~ch~o~t"'· ":e~xp~r~es~s~or~im~p'l!'e..4 
the production and ma rketing of ufacturer when liability is sought warranty. The court, on appeal, 
the product is even "more" fore· to be imposed because of a affirmed the dismissal of the 
seeable in the case of an immi- product's negligent inspection. conspiracy and warranty causes of 
nently dangerous product. Section 324A does not relieve the action, but reversed as to the 

The court stated: "It is strain- manufacturer of his primary duty allegations of negligent misrepre
ing at words to say that Under- to inspect, but rather adds the sentation. The manufacturer and 
writers does not approve the de- certifier to the persons from retailer had settled with the 
sign of a product. The design may whom the injured consumer can plaintiff and were not parties to 
originate with the manufacturer, recover. If this reasoning is ap- the plaintiffs appeal. The court 
but when Underwriters list s it , it plied, Consumer Testing Agencies , found that because it has stated 
thereby tacitly impresses its ap- the only agency type not attempt· that it " had satisfied itself that 
proval upon the design." The ing to play the role of inspector the product was a good one," the 
Hempstead court did not worry for the manufacturer, would be defendant made a direct repre· 
about the problem of unlimited exempt. The Restatement does not sent;,t.tion based on expertise to an 
liability. It stated that the con- seem to place any restrictio n on audience of which plaintiff was a 
tract between General and Under- the class of possible plaintiffs. member. Therefore, it was fore-
writers contemplated that when seeable that the induced purchase 
Underwriters placed its label on Hanberry v. Hearst Corpora- of defective shoes could lead to 
the fire extinguisher it would lion, involving the Good House· physical injury, and by alleging 
mean that they were "safe for use keeping magazine's seal, is the reliance on her part and lack of 
by anyone of the multitudinous only other case dealing with the care on the part of the defendant, 
persons who might have occasion liability of the certifying agent. the plaintiff stated a cause of 
to use them." The breadth of this The Good Housekeeping seal has action for negligent misrepre· 
statement is demonst rated by the an interesting history . In 1902, sentation." Having acted with 
fact ~hat Ute plaintiff he re was the magazine's seal contained the specific purpose of influencing 
neither the user nor purchaser of statement that , "if in spite of all consumer selection, the court 
the defective product which our care, some advertisement found that the defendant had 
caused his injury should be admitted through which ·'voluntarily involved itself into 

In basing its holding on simple any subscriber is imposed upon or the marketing process," and that 
negligence the court exclusively dishonestly dealt with , we will "public policy imposes upon it 
utilized the Restatement 2d of make good to such subscriber the the duty to use ordinary care in 
Torts (1965) § 324A. The court full amount of the loss." In 1941 , the issuance of its seal and 
stated that: "the alleged failure of a Federal Trade Commission's certification of quality." In find
Underwriters to exerc ise reason- cease-and~esist order required ing defendant's cert ification a 
able care in approving the design Good Housekeeping Inst itute to negligent misrepresentation the 
of the extinguisher has obviously make it plain what was guaranteed court relied on Restatement 2d of 
increased the possibility of harm and to what extenL In 1962, the Torts ( 1965), § 311. The same 
to plaintiff over that which would seal was limited to guarantee the underlying philosophy seems to 
have existed If reasonable care had the consumer only "replacement apply to § 3 11 as it does to 324A 
been exercised.'' The •court re- or refund" if not satisfied . This above; the· protection of the 
!axed its imminently dangerous ve rsion of the seal was in effect at general public , from the negli
restriction by stating that § the time of the Hanbe"y case. gence of the testing agency. It is 
324A's princip le of liab iJity may With that seal the magazine the cerlll y mg agent who causes 
not be li mited to what has been managed to keep its payments to the product to be relied upon , and 
characterized as such a product. dissatisfied consumers under it is his knowledge which is 
Since on a motion for summary $10,000 a year. After the court, accepted at face value in pur
judgment the court did not have in Hanberry, held that a consumer chasing the product. By taking on 
to rule on the validity of plain· had stated a valid cause of action the responsibility of supplying 
tiffs allegation that Underwriters against Good Housekeeping lnsti· this knowledge the tes ter submit s 
negligently misrepresented the tute fo r personal inj ury, the itself to liability under §§ 3 11 
product, Hempstead is no t con- wording o f the seal was changed and 324A, if it asserts that its 
elusive as to whether that doctri ne once again . However, the wording recommenda tions arc based upon 
is an appropriate means for of a seal is not what the consumer independent investigation. But the 
attaching liability to a certify ing really relics upon. The consume r reliance of the public is created 
agent such as Underwriters. The relies on the fact that the seal is whether independent investiga· 
court concluded only that Under- on a product and that this is tions arc made o r not. Therefore , 
writers "could" be liable. " If gencr:11Jy accepted as meaning under § 3 11 the certifier should 

not be able to escape liability by 
asse rting tltat he did not in fact 
test the defective product which 
injured the consumer. The result 
of this decision is a definite 
extension of the case law to 
include , now, that a product 
certifier owes a duty of reasonable 
ca re to the consumer o f that 
product. 

Thus, assumption o f the task of 
certifying is the assumption of a 
duty to cert ify carefu lly for the 
benefit of aU whose condu ct is 
going to be influenced. Hemp
stead has already permitted a 
third party, who was neither the 
purchaser nor a user of the 
product, to recover from a tester. 
Thus, the zone of danger fo r 
tester liability can and should be 
expanded to include all plaintiffs 
whose injuries are reasonably 
foreseeable as a result of misrepre· 
senta tion . 

The doctrine of negligent mis
representat ion is not applicable to 
all the different types of testing 
agenc ies. It appears to be an 
inappropriate means for attaching 
liab ility to Invisible Agencies 
because they do not seek public 
reliance in fact, nor make public 
representat ions. However, the 
Hempstead decision could be 
expanded to attach liability to 
Invisib le Agencies. The Invisible 
Agency would normaUy be ex
empt from liability because the 
consumer is unawa re that it has 
even tested a product let alone 
found it to be "safe." However, in 
Hempstead the plaintiff was gran
ted recovery even though he was 
not a consumer or user of the 
defective product , but merely an 
innocent bystander. It is just as 
unlikely that the plaintiff in 
Hempstead was justifiab ly relying 
on the agency's approval as it 
would be for a consumer to rely 
on an Invisible Agency's certi
fication being present when no 
other is visible . 

Approving and Self-Publicizing 
Agencies permit manufacturers to 
make representations to the pub
tic about their test results and 
even make their own represen
tations to the public about the 
quality of products. Therefo re, 
the imposition of liability througl1 
the use of the negligent misrepre· 
sen tation theory is most appro· 
priate for these agencies. But the 
difference in their mode of 
operations, i.e ., the Jack of 
self-publicity with the Approving 
Agency st rongly suggests that the 
Approving Agency will be liable 
to a smaUer absolute class than 
the Self-Publicizing Agency. Con
sumer Testing Agencies will also 
be covered but the Hability to be 
imposed on them will probably 
protect fewer persons than tltat 
imposed o n either the Self Pub· 
licizing or Approving Agencies. 
For, co nt rary to the 
Self-Publ icizing and Approving 
Agencies, the Consumer Agency 
as mentioned earlier, is not 
directly associated with a product 
as it appears on display at the 
sto re. The public reliance that tlte 
Consumer Agency induces is Jim. 
ited to the readers of its pub
lication. 

BREACH OF WARRANTY 
Another possible theory for 

imposing liability on certifying 
agents, that of breach of warran
ty, presents more difficult pro
blems. "Althouglt wa.rranty had 
its o rigins in the Jaw of torts, it is 
traditionally considered a contract 
doctrine requ iring privity." War
ranties, both express and impHed, 
arc restric ted to sales. Warranties 
are further limited to o nJy the 
sales of goods and the refore no 
warranty attaches to the per
formance of 3 se rvice . There is no 
need Cor a plaintiff in a warranty 
action to prove negligence , only 
that his injury occurred because 
he reasonably relied on the 
defendant 's warranty. If warranty 
actions cou ld o nce again be 
th ought of as origina ting in tort 
bw rather than con tract , the 
certifier could proba bly be rea ch
ed for the reasons stated under 
negligent misrep re sen tatio n. The. 
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courts have indicated that a 
breach of warranty is and shou ld 
be an action in tort rather than 
con trac t. If the con tract basis for 
warranty is eliminated, the elim
ination of the requirement that 
warranties be restricted to sales 
would naturally foUow. 

An injured consumer has as yet 
been unable to maintain a breach 
of warranty action against a 
certifying agent. In fact, the two 
most recent attempts to do so are 
Hempstead and Hanberry. In 
Hempstead the breach of war
ranty a!Jegation was abandoned 
before the opin ion was rendered. 
The California court in Ha11bcrry 
rejected the breach of war!anty 
allegation, sta ting that : " this kind 
of liability for individuall y defec
tive items should be limited to 
those directly involved in the 
manufacturing and supplying pro
cess ... " Th is objection to the 
warrant y theory can be overcome, 
as previously noted, by finding 
that the certifying agent. by its 
actions, has inext ricably involved 
itself in the marketing process. An 
analogy can be made here be
tween the certifier fo r profit and 
the holding of the manufacturer 
of a component part liab le within 
this same marketing process. Fur
ther, it could valid ly be argued 
that the certifie rs who sell their 
magazines to the consumers fall 
within the classical definition of 
'·selle r. " 

The adoption of a breach oi 
warra.nty theory of liability would 
mean that aU testing agencies 
which placed their seal on a 
product would be subject to a 
breach of warranty suit if the 
product proved defec tive. This 
would include the SeJf.Publicizing 
and Approving Agency types 
only , since the Invisible and 
Consumer Testing Agencies do 
not award a seal. Thus, we see 
that if warranty becomes a part of 
tort law, certifying agents may 
more easily become liable to the 
consumer. But until it does, it will 
take an extension of the present 
warranty doctrine based on con· 
tract to reach the certifier. 

STRICT LIABILITY 
This theory of attaching li

ability to tlt e certifying agent 
would be the one most likely to 
adequately protect the consumer 
from unsafe products due to 
faulty testing and certification. 
Being able to use strict tort 
liability is very helpful to the 
plaintiff because proof of negli
gence is unnecessary. Also such 
traditional contract and warranty 
defenses as lack of privity , lack of 
reliance on a warranty, lack of 
notice to the defendant of a 
breach of warranty , and dis
claimer of implied warranties are 
inapplicable to tl1e doctrine of 
strict liability in tort. The primary 
elements which a plaintiff must 
prove to establish a cause of 
action of strict tort li ab ility are 
(1) . tl1e defective and unreason· 
ably dangerous conditions of the 
defendant's product, including the 
defendant's connection with tl1c 
product and (2) a causal con
nection between such cond itions 
and the plaintiffs injuries or 
damages. It has also been asse rted 
that the plaintiff is required to 
establish that the defendant knew 
or should have known that its 
product would be used without 
inspection. There have been V3r
ious justifications suggested by 
tl1e courts for imposing strict 
liability on the man ufacturer. One 
of these justifica tions is that 
proving negligence is both expen
sive and difficult. Anothe r is tlut 
the manufacturer is best equ ipped 
to maximize product safety and is 
expected to do so by the public. 
An obvio us justification is that 
the man ufacturer has "deeper 
pockets" than the injured plaintiff 
and can spread the cost of his 
liability to his customers. And 
finall y, to make the manufacturer 
stand behind his product is an 
easy request to make of a 
"quality'' manuf:Jcturcr. 

With the myriad of complex 
produc ts that arc approved by 

(Con tinued on page 8) 
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CERTIFIER (cont.) 
agencies today U1c prob lem of 
proving negligence tor an IIIJU rcd 
consumer with respect to the 
certi fier is at least as great as tha t 
wh ich previously co nfro nted the 
consumer with the manufacturer. 
Thus, j ust as the problem of 
proving negligence helped justify 
imposing st ric t liabil it y o n the 
manufa cturer it could also be used 
today to justi fy holding the 
certifier stric tl y li able . The same 
policy , public reliance, which 
required the manufactu rer to 
maxi mize produc t sa fety applies 
now to cer tifying age nts. The 
othe r just ifica tions fo r imposing 
str ict liab il ity on the manu
factm er also apply to the ce rtifie r. 
However, it should be remember
ed tha t there arc differen t types 
of agencies wit h distinctions 
which vary their relationships 
with consumers. All manufactu r
ers are held to the knowledge that 
every consumer is presumed to 
rely on the manu f:1c turcr's skil l, 
whether or not the individual 
consumer has actu:1ll y done so. 
This was logical since all products 
were manufactured by someone. 
Today, however, not all produc ts 
arc tested by independent agen
cies. Thus, re liance in fact should 
have to be proven by the con
sumer. The Invisible Test ing Agen
cy is the only type which this 
requlremen t cou ld exempt com
pletely from any possible ex ten
sion of products liab ili ty law. But 
in cases involving the Consumer 
Testing Agency type the question 
of actual reliance may also present 
a problem. The injured consume r 
may have to prove that he 
subscribed to or otherwise regu
larly read a Consume r Testing 
Agency's magazine before his 
reli:mce on tha t agency could be 
assumed , for onJy those customers 
who read the agency's magazine 
would be aware of its opinion. 
The rest of the consuming public 
would have no more knowledge of 
that certifi cation than it did the 
work of the Invisible Agencies. 
Therefore, to permit consumers to 
recover wi thout proving reliance 
in cases involv ing the Invisible or 
Consumer Agency ty pes wou ld 
strain t11e certifier's financial re
sou rces in a manner which could 
not be justi fied. However, where 
the man ufaciU rer requests the 
certifie r to supply quality stan· 
dards which are to se rve as 
specifications for the manu· 
facturing of the product, the 
certifier becomes responsible for a 
component part of the product 
and reli ance would not be needed 
to impose strict liabili ty , because 
the certifie r then becomes a part 
of the manufacturing process. 
Since consumers reasonably ex
pect both manufactu rers and 
tes ting agencies to keep unsafe 
products out of the marketplace, 
if consumer re liance on the 
manufacturer can be assumed, it 
would be illogical not also to 
assume such reliance on at leas t 
the Visible Testing Agency. 

The concept of stric t liabili ty 
has traditionally been applied 

~tudy Law in Israel 
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only to "s,iler11 delendant. How- ol each of the differen"t samples it 
ever, commen t (m) of § 402A of · has tes ted and approved. Yet, if 
the Restatement 2d of Torts the inherently or imminen tly 
states that, "the rule stated in this dangerous distinctiOn is adopted, 
Secti_o_n is not governed by the it may be desirable to place 
provts•ons of the uniform Sales liabil ity on the testinf.! aeencv for 
Act, or those of tltc Uniform all products produced from the 
Commerical Code, .. . and it is mold , since th is liabil ity ·only 
not affected by . .. limita tion to attaches to certain products. Even 
'buyer' and 'seller' in those without this dist inction the de
sta tu tes ." This possible elimin· fcc ts can be separated into 
at ion of the "scUc r" limitation of " un ique" defects and " class" 
§ 402A has not as yet been defects. Recovery from a testing 
applied t? hold certi fying agents agency for a unique defect would 
str ictly hable. The courts still be denied. For recovery in strict 
refuse to apply strict liability to "liabili ty against a ce rtifier , a 
the cert ifier because it docs not plaintiff would have to prove that 
techn icall y place goods in the the defec t is one of design or 
stream of commerce. However it material which characterizes each 
is ce rtainly arguable that lhe identical product (class defect), 
tes ting agency of today has rather than being peculiar to the 
become so enmeshed in the individual product purchased by 
ma rketing process, that it should 1he plaintiff (un iQue defect). 
be liable in the same manner as Thus, the ce rtifier would not be 
the manufacturer or retailer is. liable for every " mishap" tha t 
There is as much of a nexus occurred in the manufacturing 
be tween the certifier and the process. Finally, testing agency 
consumer as there is between the liability can be limited by aSiUm· 
dist ribu tor and the consumer. For ing reliance on the part of only a 
very often the plaintiff is not minima l number of persons who 
fa mil iar with the distribu tor until attempt to recover for injuries 
after the injury occurs. This has caused by an approved, ye t 
not, however, prevented the defective product. Accordingly 
cour ts from holding the distri· the "zone of risk" could be 
butor li able. limited sO that only the pu rchase r 

A decis ion to hold the ce rti fiers and his immediate family would 
str ictly liab le raises the problem be ab le to maintain an action 
of defi ning who may sue them. against the testing agency. The 
Experiences with the manu· suggested limita tions here arc only 
fa cturer have shown that the to induce a beginning in the 
courts are capable of imposing imposition of strict tort liabil ity 
limitations in applying strict tort on certifying agents. It is assumed 
liability. Therefore, a rejec tion of that such liability will eventually 
strict liability as to certi fying equal the manufacturer's liability 
agents solely because of a fear of as it exists today. Therefore , these 
"unlimited liabili ty" would be schemes arc not to be viewed as 
without justifica tion. Analogous non-applicable to certifying agents 
limitations could be placed on the just because they are no longer 
scope of a certifier's strict liabili ty applied to manufac turers. 
as are applied to the manu- The Restatement 2d of Torts, 
fac turer. First , the testing agency § 4028 appears to provide an-
liabili ty could be limited th rough other po tential means of holding 
the use of the "determinable t~e certifier strictly liable. This 
class" theory of Ultramares Corpo· section appears to cover represen-
ra tion v. Touche. Thus, the testing lat ions, such as those made by 
agency would be held liable only ce rtifying agents , to the public at 
to a member of the class of large by the seller of chattels. 
persons to whom it had autho- Thus, applying it to independent 
rized the manufac turer to trans· testing agencies, the problem 
mit its fi ndings. Each agency will again becomes one of overcoming 
therefore be defin ing its own the "seller" aspect of the section. 
limits of liabil ity. That limit Section 402B would protect a 
would be the class of persons to consumer in a situat ion such as 
whom it allows the manufac turer Hanberry, provided the party 
to make known, and thus seek to making the representation was a 
have them rely upon, the fac t that selle r. It would be a valid conten
its product has passed the ce rti· tion, however, to say that Hea rst, 
fier's tests. A second suggested with it s seal of guarantee , became 
limitation is that as manufacturer so much a functional part of the 
liabili ty made an initial distinction task of marketing the product, 
when a product was inheren tly or that it should be held liable just as 
imminently dange rous, products the manufacturer or retailer 
liability law in the independent would be, had they misrepre
testing agency situation could do sented the product. 
the same. Thirdly, it must be 
decided whe ther a testing agency 
should be liable for the defe cts in 
the individual items of a type 
produced, if the agency ap proves 
the type. Because the testing 
agency bases its ce rtification on 
tests of only samples, it exercises 
control over onJy the design and 
mate rials characteristic of each 
product. It is very unrealistic to 
require the agency to inspect each 
product produced from the molds 

CONCLUSION 
Public policy considerat ions 

point to the conclusion tha t 
certifiers of quali ty should help 
bear the loss sustained by the 
consumer which results from the 
use of defective products with the 
manufacturer. The certifier should 
not be permitted to lu ll the 
consumer into a false sense of 
security by making its approval of 
a product known to the public. 

Across 
The American Un iversity School of Law will repea t its success fu l 

summer program in Israe l in late Jul y and August, 1971. The program is 
open to law students. members of the bar, and interested graduate 
students. 

I . What pitchers and practi-
tioners li ke to do mos t. 

3. Mone tary obliga tion 
5. ~cw Mex ico (abb.) The total cos t of S990.00 includes: round trip transpor tation New 

York- Tel Aviv , four hours of tuition (an addi tional two hours may be 
arranged) , transferable to U. S. universit ies, lodging and meals, plus 
visits wit h the judic ial, legislative and admin istrative tribunals, and 
several sight-seeing tri ps. Time for free travel will be avai lab le. 

The courses "Current Issues in International Law" and ''Compara tive 
Law of the Midd le Eas t" will be taught by a distinguished fa cul ty fro m 
Amcrica, lsrael and Europe. 

A dejYlSit of S50 .00, appl ied against th o.! total cos t wi ll rese rve a 
place . Send the deposi t o r write for fu rther information to: 

Di rec tor 
Lay and Policy Institu te Abroad 
The American Un iversity Law School 
WashingtOn , D. C. 200 16 

7. F'ormer second circuit judge 
II . "' I sli pped up!" (interjec-

tion) 
13. Null 
14. Negligence is predica ted on 

the ir forseea bi li ty. (pl.) 
16 . Song exalting its subject 
18. First word abbrevia ted in 32 

Down 
19 . Proport iona tely: "pro- " 
2 1. The full bench 
23. Prosecutor (abb.) 
24 . Alt ernating current (abb.) 
25 . Consideration for using 

state h i~hway 

Walter B. Nash, U of A law senior makes his summation to the jury. 
Nash and Tim O"Mara won the first annual Joseph Jencks Advocacy 
Award presented by the American College of Trial Lawyers. Teams 
from the U of A and ASU Law College prepared summations from a 
record in a personal injury case . Each team had one hour in which to 
make its presentation. 

Walter B. Nash , left and Tim O'Mara look on with interest as Richard 
Brinney presents the winners' trophy. The contest which seeks to 
promote interest in trial advocacy was held on April 22, 1971 at ASU 
Law College in Tempe. Seated right are Ron Lee and James Bond, 
ASU's team. Judges for the contest were Brinney, Philip Von Ammon 
and Roger Peny. 

On All Fours 
(Almost) 

Answers o n page I I. 

26. Any process 
28. Federa l Registe r (abb.) 
29. The rail road Tompkins sued 
3 1. "- -CIO" 
34 . A righ t's corre lative 
35. Incorpora ted bishop 
36. Recognized in Jaw: "de- " 
37. Tuberculosis (a~b .) 

38 . Assess 

Down 
2. New Hampshire (abb.) 
4 . Commercia l instit ut ion 
S. ··1 do no t wish" to contend 

this ma tter. (Latin) 
6 . Professor Brown's stell ar 

student 
8. Allege 
9 . .. No" in Spanish 

I 0. Juror examinalion : "vo ir 

12 . Complaint or answer 
15 . It's obsolete 
17. Write and sign bill of ex

change (vb.) 
18. It 's within jury's province 
20 . Fee passing to heirs of 

donee's body 
2 1. A color o f law 
22. Systema tized Jaw 
25 . Malicious prosecution 
27. In time sequence , that 

chance to prevent an acci
dent that is legally the most 
crucia l 

28. Degree o f " faith and credit " 
each state must ex tend 

30 . .. In regard to" 
32. Seller pays for delivery to 

designa ted or regular port 
(abb.) 

33 . " - . B." 
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WARNING (cont.) 
the comments, since there is no 
warning-defect unless the manu
facturer has breached his duty to 
give a warning. 

While there is merit to be found 
in both of these theories, their 
coexistence has caused much un
certainty in the auempts of the 
courts to define a single standard 
against which to measure the dis
charging of the duty to warn with 
which manufacturers are required 
to comply under section 402A. 

The pure theory has the ad
vantage of ce rtainty although a 
literal adoption of it by the courts 
would move beyond strict liability 
for the waming-<Jefect tO a type 
of enterprise liability. A step 
which the courts have, as yet, 
bee n reluctant and unwilling to 
take. 

The impure theory has the 
advantage of allowing the courts 
to decide each case o n its facts on 
a case by case determination thus 
removing the necessity or a single 
standard against which to measure 
the defendant's liability. 

However, there is the very real 
disadvantage or having no definite 
standard against which to measure 
the performance or manufac
turers. 

It is little wonder then that the 
written opinions handed down by 
the courts thus far have been 
confused in their imposition or 
strict liability judgments and then 
supporting those judgments by a 
retreat to traditional negligence 
reasoning. 

One case which serves as an 
illustration or this confused Jan· 
guage is La Gorga v. Kroger Co. 5 

ln that case recovery was per
mitted against the manufa~turer 
of a child's jacket, which ignited 
when a spark from a rubbish fire 
fell upon it. The court held that a 
jury could properly find that the 
defendant should have reasonably 
anticipated that exposure to fire 
might occur during normal wear. · 

The theory or recovery was 
that or strict liability in tort, and 

. under that theory the manufac
turer was liable for producing a 
defective product in that he railed 
to give any warning as to the 
inflammable nature or this jacket. 
But the court shows its confusion 
in applying strict liability for the 
warning-defect when it set out to 
explain its reasons for such a 
finding. The court employed the 
foreseeabilit y test and the reason
ableness test, both of which are 
traditional negligence tests and 
neither of which are applicable 
under the supposed strict reading 
of section 402A which the court 
recited. 

In the case of Helene Curtis 
lr~dustries v. Pruitt, 6 the court 
said 

The on ly change from 
traditio nal negligence an
alysis in applying pro-
ducts liability doct;ine is 
that the maker cannot be 
excusably ignorant of the 
defect, but court s must 
weigh the utility or the 
product against the risk 
of harm created. 

While tl1is case was not one 
arising strictly under the warning
defect situation, it nonethe less 
shows the failure of this cour t to 
comprehend the potential o f the 
new tool available to it which 
reduces negligence burdens. 

An important problem is raised 
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by the courts' inability to articu- for the h!Oipe that , notwithstand
late exactly which principle it is. ing the impure source, cOurts are 
applying, negligence or strict lia· beginning to sec the inconsistency 
bility . Stated simply, if the courts and deal with it. In Williams v. 
really rely on a negligence test (as Ford Motor Comparzy,9 the court 
they really appear to do) , said that "strict liability does not 
shouldn't they also allow ' the de· res t on negligence." 
fense of contributory negligence If a significant number of such 
(which they have heretofore rejcc- decisions arc rendered the incon
ted)? Although the courts have sistency could be remedied with 
listened to the contributory negli- out a rewording or the Restate
gencc argument which sounds in ment . However, in light of the 
assumption of the risk, tha t is: majority of decisions such a reso
The continued use of a product lution of the problem is probably 
known to be defective ; they have. a long way off. 
refused to even consider the argu- ' The solution to this confusion 
ment -that the plaintiff was con- seems to be with the redrafting of 
tributorily negligent ·by faiJing, either section 402A of the Re
bcfore the accident7 , to discover statement or the comments there
the hazard which was the cause or to , at least insofar as their deter
his injury. minative effect on the warning· 

The case that comes the closest defect situation is concerned . As 
to applying the "pure" theory of long as the mutual incorisistency 
section 402A to a real life warn- between the section and the inter· 
ing-defect situation was that of 
Hubbard-Hall Chemical Company 
v. Silvemwn. 8 Suit was brougbt 
against a manufacturer of insecti
cides for the deatlt of two farm 
laborers. The manufacturer, recog
nizing his product to be one 
which is unreasonably dangerous 
in the absence of a warning (the 
insecticide was Parathion), had 
prepared adequate warnings f01 
normal circumstances. However, 
the two deceased fann worken 
were both natives of Puerto Rico 
and had only a very limited know
ledge of the English language. 

pretive comments continues to 
exist, there will be courts which 
will render inconsistent and con· 
fusing decisions. 

1 Davis v. J;o~;sPacking Co., 
189 Iowa 775, 176 N.W. 382 

' (1920). 
- Escola v. Coca-Cola Bottling 

Company, 24 Cal.2d 453, ISO 
p.2d 436, 440 (I 944), concur
ring opinion ; Sec also, Pro~r, 
Law of Torts, Second Ed., § 

84 at 510; and Greenman v. 
Yuba Power Products,lnc., 59 
Cal.2d 57 27, Cai.Rptr. 697, 
377 P2d 897 (I 963), which· 
fully developed the theory se t 
out by both Trayno r and Pros
ser. 

lwe should not conclude that 
negligence is no longer of im
portance in a products liabil
ity case. Negligence concepts 

are fi rmly embedded in the 
minds of judges and lawyers, 
and while the Restatement 
(Second) of Torts § 402A 
(1964) dispenses with proof 
or negligence, it st ill requires 
that the product be "unrea· 
sonably dange rous." In deter
mining what is unreasonably 
dange rous, the negligence 
rules doubtlessly will have a 
considerable effect. See Wade , 
Strict Tort Liability of Manu
facturers, 19 Sw. L.J. 5 
(1965). 

4 Read in conjunction with Hub
bard-Hall Chemical Corpora
tion v. Silvennan, 340 F.2d 
402 (1st Cir. 1965). 

5275 -F.Supp. 373, (W.O. Pa. 
1967), Affd. 407 F.2d 671 
(3rd Cir. 1969). 

6385 F.2d 8 11 (5th Cir. 1965). 
7Williams v. Ford Mo tor Com

pany, Mo. , 454 S.W.2d 
61 1 ( 1970; Keeton, Assump
tion of the Risk in Products 
Lia bilit Cases 22 La. L.Rev. 
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122 (1961.02), and Patrick v. 
Arthur Lessard & Sons, Inc., 
110 N.H. ,260 A.2d Ill 
(1969). 

8340 F.2d 402 (!st. Cir. 1965). 
9 Mo. , 454 S.W.2d 61 1 

(1970). 

See generally: 
Plant , Strict Liability of Manufac
turers for Injuries Caused by De. 
fects in Products- An Opposing 
View, 24 Tcnn.L.Rcv. 938 
(1957); Lucey, Liability Without 
Fault and the Natural Law, 24 
Tcnn.L.Rcv. 952 (1957); Noel, 
Recent Trends in Manufacturer's 
NegHgence as to Design, Instruc
tions or Warnings, I 9 Sw. L.J. 42 
( 1965); and Noel , Manufacturers 
of Products- The Drift Toward 
Strict Liability , 24 Tenn. L.Rev. 
963 (1957); Noel, Products Defec
tive Because of Inadequate Direc
tions or Warnings , 23 Sw. L.J . 256 
( 1969); Products Liability- Strict 
Liability , 13 A.L.R.3d 1057 
(1968). 

The manufacturer was held 
liable for their death and from the 
language that the judge employed 
in instructing the jury. it is rea
sonable to assume that section 
402A strict-liability was the 
theory of recovery. Nevertheless, 
it was with the aid of the negli
gence-foreSeeability test, that the 
judge supported his decision. 

r----------------------------------------
Further, since the manufac

turer had received approval of the 
attached warning from the United 
States Department of Agriculture, 
as required by the Federal Insecti
cide, Fungicide, and Rodenticide 
Act, it is · certain that the pure 
theory-"even though he (the 
manufacturer) has exercised all 
possible care in the preparation 
and sale of the product" - section 
402A (2) (a) as discussed above, 
was actually the persuasive theory 
of recovery, even though the 
court's written opinion employed 
negligence language. 

The reason for this certainty is 
that the manufacturer had exer
cised what appears to be all possi
ble care in the preparation and 
sa le of his product as requ ired by 
the Restatement; he gave a warn
ing. Further, he sa tisfied the 
federal requirements by rece iving 
approval of that warning. Never
tlteless, he was held strictly liable 
for the death of the farm workers. 

TI1c confusion surrounding the 
sect ion's application with respect 
to the warning-defect, has not 
come about so much from the 
inability of the courts to break 
away from firmly ent renched neg· 
ligence principles , as from the 
Restatement's inability to articu
late a consistent strict liability 
tltcory for the court s to apply to 
the warning-defect situation. 

It is little wonder that the 
courts find defendants strictly 
liable for a warning-defect and 
explain themselves in negligence 
arguments, which tl1e Restate
ment it se lf both accepts and re
jects. 

A recent decision gives a basis 

Visitors 
aiYiays 

Ylelcome 
We've had literal ly centuries of accumulated 
experience working with attorneys on Trusts of 
all kinds, estates, tax settlements and estate 
planning. 

It just may be that we have learned something 
that could be of value to you . If you think we 
might be helpful, please honor us by stopping in . 

Phoenix : 
Bill Washington 
Main Office 
411 North Central 
271-6598 or 271·6388 
Or contact any branch manager. 

Tucson: 
Jack Reuter 
Downtown Office 
200 North Stone 
792·5057 

SunCfty: 
Dick Welch 
North Sun City Office 
14800 N. Del Webb Blvd. 
271·1221 

Scottsdale : 
Bob Best 
Fashion Square Office 
7032 E. Camelback 
271-1321 

Yuma: 
Bill Thompson 
Yuma Office 
198 Main Street 
782·4331 

ill 
NATIONAL 

BANK 
OF ARI Z ONA 
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Digitized by the Daniel F. Cracchiolo Law Library, James E. Rogers College of Law, University of Arizona. All Rights Rese!Ved. 



Page 10 THE ARIZONA ADVOCATE 

Public Housing in Tucson 
I. II'ITROOUCTION 

h-fcmbcrs of Professor James J . 
Graham 's Legal Aid Seminar at 
this time last year were actively 
involved in an empirical study of 
public housing in Tucson . 

The board purpose of this 
study was clearly enunciated a t 
th e outset : Whether o r to what 
extent the re habili tative objec tives 
of the Housi ng Act WCJC being fu l
filled in Tucson by the Tucson 
Housing Authority , 

To achieve this overall object
ive, all sides had to be explored 
and as a result it was necessa ry to 
divide the study into three main 
groups to adequately reflect the 
conflicting interests of: (I) admin
istration ; (2) lawyers for bo th the 
Housing Authority and individual 
tenan ts: (3) tenants . Being person
ally involved with the third cat
egory (with some overlap which 
will be reOcc ted in this article), it 
wilt be my purpose to examine 
public housi ng in Tucson with re
lation to ho w the tenant pe rceives 
the .. home" in which he lives and 
to explo re whether o r not the ten
ant s feel that the Tucson Housing 
Authori ty is acco mplishing it s 
duties and whether it is actuall y 
going further than just satisfying 
the requ irements of the Housing 
Act 42 USC § 1401 , Et , Seq . 
(1964). 

This study deals wi th 361 fam
ily unit s comprised or app rox
imately 1600 ind ividuals ; all of 
the lower income brackets and 
subjec t to the degredali on, humil
iation , and frus tra ti on of being 
both poor and generally or a 
minority background . 

II . PUBLIC HOUSING 
Public housi ng in Tucson , as in 

al l o ther public housing areas in 
the Un ited States, is made pos
sible by the federal gove rnment as 
ve r ba li ze d primarily in the 
Housing Act : 
'"It is declared 10 be the polity of 
the United States 10 promote the 
general welfare of this nation by 
employing its funds to 
remedy the unsafe and insanitary 
housing conditions and the acute 
shortage of decent, safe, and san
itary dwelliflgs f or families of low 
income . " 42 USC 1401 
(1964). 

Under the regulat ions the local 
Public Housing Age ncies receive 
" the maximum amount or respon
sibility" in the admin is tration o f 
the program , including the power 
to establi sh rent s and eligib ili ty 
"with due considerati on to ac
complishing the objec tive o r lthe J 
chapter." 42 USC 1401 (1 964) 

With such discre tio n being 
gi ven to the local administ ra ti ons, 
a wide body of stat e law has de· 
velo ped in Arizona to ca rry out 
the dicta tes o f •he fe deral Acl. 
Ariz. Rev. Sial. §§.36-1401 -149 1. 
Sec espec ially Ariz. Rev. Stat. 
3 6-1 4 01-14 25 (mu n icipal 
ho using). The broad purpose o r 
these statut es in Arizona parall els 
the federal ac t in tha t ' 'decent. 
sa fe and san itary urban o r rural 
dwell ings , apanmcnts, o r other 
li ving accomodations fo r persons 
of low income !are sough tJ.' ' 
Ari z R e v . S tat 
36- 140 1(7XbX 1956). Sec Hump
hrey v. City of Phoen ix 55 Ariz. 
374 102 1'.2d 82 ( 1940). 

By Charles L. Firestein 

Ill. THE TENANTS COUNCIL 
To delineate further and kee p

ing in mind the wide di scre tion 
given to the local administrations , 
tenant grieva nces compiled at the 
Tucson Housing Projec t by per
so nal interviews raise man y or the 
important issues and connic ts in 
the system . Besides being poor, 
the vast majority of the tenants 
have had little education or ex per
ience and as a result do not under
stand the bureaucratic compo
sition of the Projec t: they sec a 
problem and demand o n immed
iate resolution without plat itudes. 
Moreover, the tenants talk about 
being taken advantage of, stalled , 
and promised things that never 
arrive. As a result , the tenants 
have told interviewers that thei r 
expectations of immediate action 
do not seem unreasonable. 

As had been intimated , a pre
ca rious balance exists between th e 
administration and t.he tenants. 
About two years ago , Mr. Robert 
Long , Ch ief Deputy of the Adult 
Probation Division of Tucson, left 
his job for a sho rt time to unite 
the tenants in the Project in to a 
more responsible body so that 
theii- grievances could be ex
presse d more effectively. The re
su lt of this work was the founding 
of the Tenants Council with mem
bers and officers elected soley 
from within the organization. In 
theory this was to be come the 
ac tivis t group that would present 
their grievances to the admin
i s tration through the social 
workers in the Projec t. 

At first the Council was very 
well received , more than 100 
att ended and projects we re insti
tuted such as new lighting and 
better garbage pickup . Today, 
however. due to a myriad or prob· 
!ems, the Council is all but in
effective. TI1e primary reason for 
th e decline in the Tenants Council 
has been th e feeling of the tenants 
that littl e is accompl ished and as a 
result few attend. The pro blem is 
ci rcular ; few attend since little is 
accomplished and little is accom
plished because so few atten~ to 
devote effort to the organization. 
Another impo rtant reason for the 
Council's decline can on ly be 
explained in light Of the SUr· 
rounding ci rcumstances. People 
are afraid to speak out aJld attend 
meetings due to fear. Individuals 
who have worked for the Council 
in , fo r example , trying to alleviate 
the abandoned car problem have 
had their own tires slashed and 
thei r children threatened. More
over , some tenant s have indicated 
reluc tance to criticize the admin
istration because they arc de
pendent upon the admin istra tion 
for favorable ren ewal decisions. 

What has been in timated , there· 
fore, is that the average tenan t is 
no t aware of hi s right s under law. 
Why shouldn't tenant s be aware 
that they have remedy under the 
common law ac tion of ejec tment 
which provides a tenant the im
mediate right to possession o f real 
property as against hi s landlo rd '! 
Ariz. Rev. Star. §1 2- t'25 1 ( 1956). 
Sec also Genardi ne v. Kline 19 
Ariz. 558, 173 1'. 882 (1 9 18). 

What is proposed , therefore . is 
an educational process whereby 
tenants wi ll be mo re inclined to 

speak out through the tenan t 
council , knowing and lmder
standing thei r rights under law. A 
discussion of Legal Aid is rc lavan t 
a t this point , it should continue to 
be the poli cy of the Legal Aid 
Society to make the people within 
the Project more aware of the 
workings o r the Legal Aid So
ciety. Further it should be con· 
tinuc to the policy of the Legal 
Aid Socie ty to edu cate the ten
ants as to initially guaranteed 
righ ts and also rights against ar
bitrary or capricious action. A 
doo r to doo r Hier placed in each 
mail box might accomplish th is 
proposal , past lec tures by social 
worke rs to small Tenants Council 
meetings, flicts placed in a pile at 
a cen tral location at the Com
munity Center , and wo rd of 
mou th have in the past proven in
sufficient. 

Recently , the Legal Aid Society 
has taken a great inte rest in tl1e 
Tenants CounciL At this time, rc · 
organ ization of the Council is 
being attempted with the Legal 
Aid 's close assistance. TI1e future 
thus appears optimistic further· 
ance of the council is a must to 
perpetua te effective vocal action. 

IV OTHER 
TEN AliT GRIEVANCES 

Located in the heart of the 
Project is the Santa Rosa Com
munity Center; it has given rise to 
many of the tenant's grievances. It 
is a fact that the Center has an 
open door policy fo r all , it is not 
res tricted to members of the Pro
ject. As a result, many tenants 
complain that it has been taken 
o ver by older children that live 
outside the project and these ten
ants refuse to send their own 
children there at night. This is 
unfortunate as the Center, gen
erally speaking, is the only means 
of recreation and in teraction that 
most of the children enjoy . 

This is a difficu lt area to re
solve as there is also present an 
element o f raciaJ prejudice. We 
have received complaints that the 
more aggre~ive Negro children 
keep the Mexican·American child
ren from utiliz ing the Center. 
Therefo re, more effective regula
tion of the Center should be 
direc ted toward insuring that all 
equally be allowed to enjoy the 
Cen ter. Th!s is not to suggest that 
the Center should be closed to 
those who live on the fringe areas 
of the Project fo r they, too, live in 
poverty and should derive the 
benefit s of the Center. 

Many othe r complain ts have 
arisen as to the ineffectiveness of 
the Center. From personal obser
vation it is apparent that the 
Center was designed without 
enough mee ting rooms. We have 
been told that there are many 
more requests and proposals than 
can be acco mmoda ted. If some of 
these proposa ls could be met , the 
overaU community would benefit. 
For example, boy scouls shou ld 
mee t a t the Center to keep idle 
hands occupied; day care centers 
at the cen ter. would make it easie r 
for the AOC mo ther to return to 
work ; moreo ver, the government's 
Work Incentive Program (WIN) 
wo uld be better received if it 
could be held in the Cente r and 
ult imately more people could be 

trained for jobs. 
There were further grievances 

enunciated by many of the ten
an ts during the personal inter
views. 

Garbage. It appears that pickup 
service is provided by the c ity at 
leas t three times a week and that 
the Tucson Ho using Administra
tion owns the large white bins in 
the designated areas througho ut 
the Project. It also appears that 
more frequent service is needed as 
the load piles up and eventually 
has to be placed outside the bins 
- the city refuses to pick up any 
garbage even neatly placed near 
the white bins. And we have heard 
complain ts of children at times 
either maliciously igrUting this ex
cess garbage or ''distributing .. it in 
all directions. 

It is apparent that a reevalua
tion as to the garbage issue should 
be undertaken with the following 
proposals in mind : ( I) provide 
mo re frequen t service; (2) identify 
more garbage pickup areas. The 
expense of these proposals would 
not be great except in asking fo r 
new sites and new bin acquisi
tions. 

Maintenance and Inspection. 
The issues of this part icular area 
were evenly divided between 
those who felt that the mainten-
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schemes in the Project. A stop
light or stoplights are needed o n 
Tenth Street to eliminate the ten
dency for unconscionable motor· 
ists to use that street as a drag 
strip. This is a typical· area in 
which the tenants are unaware of 
the administra tive bureaucracy. 
At the Tenants Council Meeting 
which we attended , the director 
of the Tucson Housing Authority 
tried to explain that a new stop
light or sign was very hard to 
obtain and took time as it went 
through channels but that some
thing was being done. From this 
exchange, however, we could see 
that most o f the tenants felt that 
the administration was either stall
ing o r not particularly concerned. 
Again this is unfortunate and 
there is no expedient remedy . All 
that can be hoped is !hat !he THA 
foUows through with a plea for 
urgent action. In the fmal analy
sis, the people are as much to 
blame. they must be more careful 
when driving and mothers should 
waJk their children across busy 
Tenth Street. Perha ps the THA in 
the interim should make avail able 
funds to hire a person to walk 
children across busy stree ts, the 
temporary cost would be worth 
the potential savings in lives. 

VandaJism. Vandalism is an-
ance crew under the direction or other serious problem in the Pro
the Tucson Housing Administra· ject. Nobody is quite sure whether 
tion were effectively accomplish- the offenders are from within the 
ing their purpose and those who Project or from without, but it 
were not so convinced. Inter- makes little difference. The goal is 
viewers received complaints of total extinction of the illegal acts. 
crude and vulgar language, early One of the Program Study 
morning entering to repair with- members had the opportunity of 
out announcement. discrimination riding with one of the policemen 
by the staff, and tarantulas and that patrol the area around the 
rats due to poor upkeep . More- Project. He was told that police 
over , some tenants q uestioned the protection is adequate but the 
overall right of the THA to in· tenants are characteristically slow 
spect their premises. On the other in calling the police. Thus lies the 
side of the issue, many said that crux of the problem: the tenants 
the maintenance crew always tell us that the police are slow to 
would get a neighbor before ente r- respond and are not interested in 
ing when nobody was home and the Project yet the police talk of 
that they were quick/ cheap, and the reluctance of the citizens to 
did good work . cooperate. The only resolution to 

Does a problem exist in main- this problem is time , the police 
tenance area? It would seem that department should be aware of 
there are individual maintenance the particular situation that exists 
men who take advantage of a at the Ho using Project and should 
situatio n and contrastingly there carefully deal witlt members ·of 
are those who perform well. More that area by responding to calls 
supervision, by the administra- quickly and courteously dealing 
t.ion , is needed in this area aJ- with the tenants problems that 
though the most critical threat, arise. 
the ra ts and tarantulas. arc now It appears. however, that pa
being extermina ted by private par- trolling police cars have not stop
ties. ped the incidents of vandalism 

As for inspections, a Manage· which are apt to occur more 
ment Supervisor fo r the Tucson frequently due to the la rge num· 
Housing Authority, has direct res- ber of households where the 
ponsibility. Most o f the tenants strong maJe image is absent. Per· 
feel that the Supervisor is doing haps private policemen. should be 
an adequate job yet there have hired so that they could be seen 
been some strong complaints of walking throughout the Project . 
unju st ified intrusions without This idea was attempted last year 
cause looking for the illusive but was ineffective, probably only 
"man in the house," and of indis- because of the participants in
criminate language. F urth"er one valved and of the lack of numbers. 
tenant complained about the in the program. It shou ld be tried 
scope of the inspectio n, claiming again . Of course this type of 
that bureaus and closets were project requires funds but due to 
searched . If th is lattet aU~gation is the critical nature of the situation 
tru e it is clea rl y untenable if do ne money sl10u ld be made ava il able. 
wit hou t probab le cause. As for the immediate present , 

Special Repairs. There were al- curfew should agai n be enforced 
lega tions that tenants have been in the Projec t by the pat rolmen 
requi red to pay fo r damage to the on duty in the area from the 
apartments caused by vandalism poli ce department. 
and ordina ry wear and tear caused Trnnsportalion. Many o r the 
by prior tenants. It is suggested poor in the Project are without 
that tenants o nly be required to automobiles and the bus se rvice is 
pay when they arc responsible fo r inadequate. Most tenan ts have 
damage . told us that this is the most 

There is a definite requiremen t critical and far reaching problem 
fo r bet tcr and cleare r c rosswalk (Continued on page II) 
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Bar Review Courses 
l11ree review co urses arc available se t be twee n $ 125 and $ 150. 
to third·ycar students plannin g to The Arizon :~ Bar Examination 
take, the Arizona Bar Examination administered by a spec ia l commi t~ 
in mid-July . tee appoi nted by . th e state su-

(Ed. Note: The follow
ing corresp ondence 

the very fact th at I made an "A" ca used you any disappointment or 
under Gran t Gilmo re at Yale inconve nience. 
while worki ng fo r my LL.M. Yo u 

is reproduced without 
conunent· for the edi
fication of our read
ers.) 

can' t ha rd ly ge t that kin d no Sincerely, 
mo re. 

The only excuse I can fin d fo r 
th is sort o f trea tmen t is th at yo u 
are as ove rworked and h ar ras~d 

as most o ther dea ns an d assistant 

Danie ll·!. O 'Connell 
Assista nt Dean 

John Molloy, former judge of prcmc court , covers 16 areas of 
the Arizona Court of Appeals and th e law: age ncy and partnership , 
now in priva te practice in Tucson, co~tmuni t y pro perty law an d the 
will conduct a live review se ries Un1form Commercial Code in 
commencing fi ve weeks before th e relation to pro pe rl y la w, confl ic ts, 
week o f the bar exam. Moll oy will co.ns ~ it u t ional law , con tracts, 
hold th e reviews rive eve nings a crmunal law, equ ity , evidence, 
week. The review se ries costs fede ral income tax , pleading and 
$ 150., including a $50 deposit procedure , priva te corporations, 
upOn enrollment. Molloy's course professional responsibilities, real 
has now bee n fill ed to capacity. and persona ~ property , . t_o rts, 

Dea n Arthur G. Mu rphey , Jr . 
Unive rsity of Arka nsas School of 
law 

deans are these days . S G ( ) 
Now ti)C only q uestio n is: What HOU IN cont. 

Uttle Rock Divis ion 
300 Broadway 
Little Rock , Ark. 7220 I 

must have been the react ion of as it tends to inh ibit incentive and 
the applica nt when he rece ived cont ributes to a confi ned , ghetto· 
th e co rrespo ndence mean t fo r like at mosphere which at night 
me? becomes ex plosive. A Tucson bus 

formerly serviced th e area but TI1e Arizona Bar Review span- · tru sts and walls and admamstra- Dear Dean Murphey: 
sors a taped review cou rse di- li on. Qualifica tio ns for tak ing the 
rected by two Phoe nix att orn eys examination, fees, registration and Thank you fo r your applica tion 
- Donald J . Kenney and David N. exam procedure, sco ring an d re- fo r admission to th is College of 
Rose n - who tape lectures in examination a rc regulated by · Law. We have carefull y conside red 
Phoenix that arc bro ught to statutes se t o ut in 17 ARS Sup. your appli cation and have placed 
Tucson for ai ring to enrollees. Ct. R. 28(a}{e) Supp. 1970). your name on our alt ern ate list. 
David Rosen's fi rm address is II Those interested may enroll by Under the circumstances , we feel 
West Jeffe rs?n St reet. co ntacting Steve Phillips, third- the need to defe r decision until 

Since rely yours, now the nea rest bus se rvice is 
almos t six blocks away. For some, 
the six blocks is an obstacle that 

Bar Revae w Incorporated , a year student, in the Law Review we have received addit ional in
national conce rn , will o ffer even- office or at his home at 325-71 32. fo nna tion concerning your scho
ing review sessions at the Law Ph illips has asked enro ll ees to lastic apti tude and have co nsid
building here . ASU and UA indicate to h im their prefe rence in 
professors - including Assistant style of presentatio n as be twee n ered ap plications from other stu
Dean Daniel O 'Connell and Pro- live lectures, part live and part dents. Please send the enclosed 
fesso r Luther McDougal - arc taped lectures, o r en tire ly taped le tt ers of refere nce to two of your 
among the teaching sta ff. Each review sessions. " From the st u- College or unive rsi ty pro fesso rs 
staff member is preparing an dents' response thus far it appea rs who a re bes t able to comment on 
outl ine of his subjec t matter area, Bar Review Inco rporated will your capabilities for law study. 
keyed to Arizona holdings and o ffe r all Hve lec iUres," Phillips Yo ur application will be rc-
sta tutes. Cost of the course will be sa id . ve iwed during the spring se mes ter 

~elp Wanted 
[Ed. note: This poem was diS
covered by law student Ellen 
Shong in a poetry anthology. ] 

A law firm commanding 
Position o f standing 
Requjres a general clerk -
A man who's admitted 
To p ractice, and fitt ed 
To handle d iversified work ; 

Must kn ow the proceedings 
Relating to pleadings 
The ways of preparing a brief ; 
Must a rgue with un ction 
For writs o f injunct ion 
As well as for legal relief. 

Must fo rm corpora tions 
And hold consult ations, 
Assumin g a digni fied mien ; 
Should read each decision 
And legal provision 
Wherever the same may be seen . 

after receipt of th e le tt ers of 
refe rence. A fin al decision will be 
made during Ap ril o r ea rly May . 
Pl ease be assured we will study all 
available informa tion when eval~
ating your ap plication. 

Sincerely yours, 

Daniel H. O'Connell 
Assistant Dean 

Assistant Dean 
Dan iel H. O 'ConneU 
Coll ege of Law 
The Unive rsity of Arizona 
Room405 
Tucson, Arizona 85721 

Dear Dean O'Connell : 

I must say I was hurt, cru shed, 
cut to the very living quick at 
having been put on the .. alter
nate" list. I will not go over my 
academic hono rs in e ither co llege 
or law scho~. bu t I would th ink 
that 1 should have rated better ~y 

Arthur G. Murphey, J r. 
Assis tant Dea n, in Charge o f 
Little Rock Division 

Dean Arthur G. Murphey , J r. 
University of Arkansas School of 
law 
Little Rock Division 
300 Broadway 
Little Rock, Ark . 72201 

Dear Dean Mu rphy : 

Thank you for you r le tter 
rega rdi ng the status of your law 
school's appli cation for admission 
to the Universi ty of Arizona 
College of Law. Subsequent to 
our placing your school on the 
pending list, we reviewed your fil e 
and I am sorry to in form you that 
we cannot accept your ap plica
tio n. We have a fa irly fi rm policy 
that only individuals a re admitted 
to this law college . Le t me hasten 
to add , however, that our admis
sions policy is not inflexib le an d if 
there are ext raordinary fac to rs of 
which we are not aware, we will 
reopen your file. 

To be quit e frank we did not 
intend to place your school on 
our waiting list in th e fi rst place. 
The Un iversit y of Arizona Mimeo 
Department in its charac teris
tical ly e fficient fashion, mailed 
you the pending le tter instead of 
our summer school schedule . You 
should be rece iving the summer 
school schedule shortly. 

The re ceip t o f your le tter 
added a moment on evity to an 
o therwise dismal day of plowin g 
th rough applica ti ons for admis
sion. I am sorry if ou r letter 

can be overcome. Howeve r fo r the 
majo rity of the old , th e sick, and 
th ose looking fo r an excuse not to 
work , the bus service serves as a 
final defeating factor. One can 
only wonde r what happens to a 
person without a car who be· 
comes sick and can' t afford taxi 
fare to a doc tor. Usually the 
neighbors are not aro und and that 
person must wait. One final prob· 
lem is in the area of school buses, 
interviewers have been told that 
the nea rest high school is several 
miles away and many students 
must walk- some drop o ut o f 
school for this reason alo ne. 

CONCLUS ION 
Anal ysis of public housing 

from the tenant s' poin t o f view by 
way of interviews has bee n consid· 
erably more illuminating for the 
s tud y p articipants than any 
amoun t of reading or classroom 
discussion .could have bee n. 

From o ur visits to the tenant s' 
homes we lea rned fust·hand of 
the special problems public hous· 
ing tenants face. Their plight is 
reaL 

ALL. FOURS 

Must analyze cases 
And get at the ir basis, 
Should never be idle or slow; 
Must manifest lea rning 

r----------------~ I lr-----------
1 I McDOUGAL NAMED 

In all things concerning 
The matte rs re fe rred to below: 

Attachments and tria ls, 
Specific denials, 
Demurrers , replies and complaints, 
Disbursements, expenses 
And partial defen ses, 
Ejectments, replevins, distraints; 

Es ~oppcls, restric tions, 
Constructive evic tions, 
Agreements, implied and express, 
Accountings, partitions, 
Estates and commissions, 
Incumbrances, fraud and duress. 

Above are essentials, 
The best of credentials 
Required - and handsome physique; 
Make prompt application 

. Will pay compensation 
Of seve nteen do ll ars a week . 

Franklin Waldheim 

OlJfSTANDING I I PROFESSOR 

I I 
I I 
I THE 1ST ANNUAL ADVOCATE AWARDS I 
I for the Best Student Articles I 
I t I during the Year go to : f 
t RICK CLARK t 
t & - Liability of a Certifier t 
: TOM SYLVESTER : 

I 1st Prize of $50. 1 
t MIKE BARNAS- The Right to Vote t 
: 2nd Prize of $25. : 

I I 
I I 
I I 
1 I 

~----------------! 

Each year Phi Delta Phi ask:; 
the members of the first year class' 
to officiaHy recogn ize th ose pro· 
fessors who have cont ributed to 
their Jaw school experience in ' 
particularly significant manner. 
Phi Delta Phi Frate rn ity presents 
the Outstanding Professor Award 
to th e individual selected from 
lT11ong those instructing fir st year 
subjects. 

Each member of the first year 
class is entitled to one vo te fo r the 
professor o f h is choice. Evaluatio n 
of the candidates for th e award 
should cente r on each individual's 
( I) command o f his subjec t mat· 
te r, (2) effec tive ness as a teacher 
~d (3) dedicatio n to his p rofes
saon. 

The pro fessor receiving the 
highest number of votes will re· 
ce ive an approp riate ce rtifi cate 
md dinner for two complime nts 
of Phi Delta Phi. This yea rs win· 
ner is Professor Luther McDougal . 
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