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S BA Picks Shiner, Scholl 

NEWLY ELECTED SBA OFFICERS : (From left to right ) Eric Rundquis t, Treasurer ; Bill Scholl 
Vice-President ; Jim Shiner, President ; and Frank Leto, Correspo nding Secretary. Not shown is Dan Dudle~ 
who will be the nex t Recording Secreta ry. · 

High Court's Tax Decision 
Receives Much Criticism 

The inequities in public school 
fin ancing systems throughout the 
cou ntry are legio n. Children 
residin g in lower income school 
distri cts are denied experienced, 
art iculate teachers. The outdated 
facilities, slapdash " libraries" and 
lack of ex tra-curricular activities 
produce an environment for 
learning as stim ulating as the 
average juvenile detention center. 

S t u d e n t s are expe c ted 
eventua lly to compete in t he job 
market o n a no n-d iscriminatory 
basis with the rich and socially 
advantaged. We expect our pupils 
to b eco m e enlightened and 
virtuo us citizens. But the schools 
deprived o f sufficie nt fi nances are 
not performing their tasks. 

They canno t. The quality of a 
child 's educatio n is in great 

. measure a fun ctio n of local 
wealth , and without • reasonable 
operating expenses, poor school 
districts cannot provide their 
children with the quality o f 
education they deserve. 

Last week the Supreme Court 
declined the opportu nit y to strike 
ou t at the major cause of 
educatio nal injustice in the United 
States-the local property tax. In 
R o drig u e z v . Sa n Antonio 
Independen t School Dist rict , the 
Court ruled by a five-to-four 
margin that the Texas school 
fun ding scheme does no t deprive 
Mexican-American students o f 
equal educa tio nal opportuni ties. 

De s p i t e th e pr ofou n d 
va ri a t ion s in per-p u p il 
expenditures from d istrict to 

By JEFFREY H. SCHWARTZ 

dist rict, Justice Powell, w ri ting for 
the Nixo n co terie, refu sed to 
condemn school fin ancing based 
on propert y taxes under the 
Fourteenth Amendment 's equal 
protection clause. 

The facts te ll a d ifferent story . 
Poo r school districts do no t have a 
substantia l propert y tax base by 
which to raise equal reve nues. 
Slicing the state in to districts 
without regard to their wealth 
req uires formid able tax rates fo r 
the poorer d ist ricts. The result is 
unequ a l r eve ilue s, 
d i s p r oport io nat e p e r-pupil 
expenditu res and inferio r schools. 

This financing program is 
neither in vidi o u s nor 
unreasonable, Justice Po well said. 
Tho ugh in desperate need o f 
refo rm, the inequities in the Texas 
p roperty tax system were held to 
be matters fo r the legislatu re. 
Territorial uniform ity among the 
vario us d istricts of the stat e is no t 
constitutio nally required . 

And, o f course , Just ice Powell 
is in o ne sense correc t. The Texas 
fund ing scheme under min ima l 
st andards of equal pro tectio n is 
no t unreasonable. It is simply 
unfa ir and devoid of integri ty. 
And mo re importantl y, it is 
unwise . Investm ent in the nation's 
school system is the bes t answer 
to povert y, ignorance, bigot ry and 
promises yet unfulfilled. 

The Court 's decisio n was 
predic tably fo rsee n by those who 
rea lize t hat t he pro mise of Bro wn 
v. Board of Educat io n is without 
consideratio n. In 1954 the Cour t 

struck down school segregatio n, 
saying: " In these days, it is 
doubt fu l t hat any child may 
reasonably be expec ted to succeed 
in life if he is denied the 
opportu nity o f an educa tion. 
Such an o pportun ity, where the 
st ate has undert aken to provide it , 
is a right which must be made 
available to all on equal terms." 

Ne it her Justice Powell, no r his 
fellows in the majority, Justices 
Stewart , Rehnquist, Blackmun 
and Chief Justice Burger, were 
members o f t he Court in 1954 . 
T hey ca nn ot reasonably be 
expected to tum a dream into a 
reali ty. 

T h e C ourt might h av e 
overt urned the Texas school 
funding plan had it ado pted the 
strict standard of judicial review 
fo r legislati on which infri nged 
upon a fundamental interest and 
classifies o n the basis of "suspect 
categories." Bu t t he Court refused 
to hold t hat educa tio n is a 
fund amen tal int erest deserving 
s pecial pro tect io n under · the 
Constitut ion. 

That educa tio n is not as 
fu ndamenta l as t he rig hts to vo te 
ro to travel , o r the rights of 
indigent cri mina l o ffenders- right s 
whi c h t he Court previously 
singled ou t as fundamental
remains a q uirk o f logic still to be 
exp lained . 

Commentators have speculated 
that the Court 's reluctance to 
bring educa ti o n wi thin the inner 

(Cant 'd 0 11 page 8) 

By Michael Cudahy 

After a controversial election 
campa ign , James Shiner narrowly 
defeated Richard Bock, 136 to 
120, to become the new President 
o f t he Student Bar Association, 
succeeding Jon Trach ta. 

Bill School defea ted James 
Stroud, 13 1 to 117, to win the 
SBA Vice-presidency. • 

In o ther races: Fran k Leto 
(135) defeated Charles Smith (54) 
and Jay Miller (36) to become 
Co r respond ing Secretary ; Dan 
Dudley (90) defea ted Jay Miller 
(85) in a close contest fo r 
Recording Secre tary; and Eric 
Rundqu is t bea t o u t Bruce 
Presto n , 98 to 84 , to become the 
new SBA Treasurer. 

New members of the Board of 
Go vernors also elected were 
Do rothy Delhaye (chairperson), 
Hec tor Estrada, Steve Edwards, 
An ne Mansfield, Karen Nash, 
Jesus Romo and Lynn Thorpe. 

As the new SBA Presidem , 
Shiner sa id he hopes to reverse a 
trend towa rds decay in student 
gove rnment. If student apat hy 
were to dec li ne, the power and 
effectiveness of the SBA would be 
increased acco rd ingly , he stated. 

Shiner said he plans to 
encourage new ideas such as the 
course evaluation questionnaire 
last semester of which he was 
chie f sponsor. He indica ted tha t 
he planned to push for the 
inclusion o f student members on 
the Facult y Hiring Committee and 
the Fac ulty Stat us (tenure and 
promotion) Committee. 

" It seems incongro us to be 
reticen t about putting a third year 
law student in to such a trusted 
and confidenti al posit ion when 
the following year he wi ll be 
trusted with peo ple's lives and 
property," Shiner said . 

He noted that a student , 
b ec au se o f h is c lass r o om 
exposure , may have a different 
and valuable perspec tive on the 
quali fica tions of a professo r. 

A h e at e d co ntr o ve rsy 
de ve lo ped afte r t he Arizona 
Advoca te endorsed Bock and 
Scho ll o n elec tion eve. A 
complain t was filed against the 
Advocate and its Edi tor-in-Chief , 
James C. Berger, wit h the Board 
of Governors who declined to 
take jurisdiction in t he matter. 
The board made its decision 
fo ll owing a lively , two-hou r 
hearing witnessed by nearly 100 
law stu de nts. 

Commenting o n the confli ct 
wi 1 h the Arizona Advoca te, 
Shiner asserted that .. o ne·man 
con tro l of the ed itorial processes 
in the paper caused ext remely 
se lec tive coverage of the elec tion. 
even so fa r as to neglec t 
men tio ning the na mes of the vast 
majorit y o f the candidates. •· 

S hiner said that increased 
student in terest in work ing o n the 
Ad vocate and some so rt o f 
democratic decision-making wit h 

the editorial board would help 
eliminate what he claimed were 
probl e ms with the presen t 
Advocate . 

''While I :Jbso lutely oppose 
censorship of the content of the 
paper, I fee l the Advocate has a 
mo ral oblig:Jtion to provide 
reasonably fair coverage of a 
major law school event," the new 
president said , ''The paper should 
be more r esponsive to its 
publishers· the studen t body.'' 

He advocates the formation of 
a commit tee to d raw up some 
reasonable guidelines to estab lis h 
the place of the Ad voca te in the 
law school commu nity. 

Jencks 
Competition 
To Cont inue 

AtASU 
On Frid ay, Marc h 23, 

intramural competition in the 
Joseph S. Jenckcs Oral Advocacy 
Competition was completed. In 
the competition contestants were 
required to give closi ng argum en ts 
based upon transcripts dist ributed 
to them the previ ous week. The 
winners of the intranl\lral portion 
of the competition will go o n to 
compete against a team com posed 
of the in tramural winners from 
Arizo n:J State University. The 
winners of this ye:Jr's competition 
which will be he ld at A.S.U. will 
receive SSO and a travelling 
trophy. 

The part icipants in Friday 's 
compe tit ion were Brent Adams, 
James St roud, Bill Walker, Jo n 
Trachta, Jeff Bartolino, Gene 
Zlacket, Kim Richards, and AI 
Stein. They competed in two man 
teams wi th each team allowed 
f o rt y mi n utes for t he ir 
summa tio n. The presidi ng judge 
was Mary An n Ri chey , Supe ri or 
Court J udge from Tucson. The 
official judges fo r the com petit ion 
were three rep resentati ves from 
the Arizona Fellows of th(' 
Ame ric an Co ll ege of Trial 
Lawyers ; Richa rd C. Briney, 
Harold Wa r nock, and Tom 
Chandle r. All three judges are 
alumni of the Un iversi ty of 
Arizo na School of Law. 

In 1 he com petiti on it sd f 
pla int iffs were suing for wrongful 
dea th . They had to contend that 
the dea th of thei r cl ien t result ed 
fro m a conspiracy in which the 
defe ndant pa rt ic ipated . All 
evidence o f the conspiracy was 
circumstan tia l. The main th ru st o f 
the plaintiff's argumen t was based 
upo n the inconsistencies in thl' 
d e fe nda n t 's t es ti mo ny. Th C' 
winning team of Adarr.s and 
Stroud will go on to re presl!nt the 
U o f A in April against ·+·S. U. 
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ADVOCA TE GUEST OPINION 
JUVENILE JUSTICE 

EDITORIAL 

JUSTICE BEGINS AT HOME 
Rece ntl y charges agains t the ed ito r-in-chief of this paper were 

brough t before the ll oard of Govern ors to r "failure to provide an 
impartial newspape r." Th is fiasco is now ove r. Although the charges 
brought befo re the Boa rd were d ismissed, as they shou ld have been , a 
large r issue remain s. Wh y a d isciplin ary board such as th e Board of 
Governors, composed of fu ture lawyers, can ' t provide fo r th e necessary 
procedures to com ply with the minimal requiremen ts o f due process of 

la'ihe proceedings commenced with a " complaint. " Howe~e r, it was 
soon d iscovered th at the re were no rules o f procedure governmg how to 
answer such complaint. Neithe r were there any rules govern ing the 
proced ure to be foll owed in the proceedings befo re this board . Wh ile 
the complaint appea red to be subjec t to dismissal fo r failure to state a 
claim upon which relief could be gran ted , no proced ure delinea ted 
whether this response was avai lab le. The subsequen t hea rin g was 
nothing more th an a " circus" because of a failure to follow an y 
procedural ru les fo r the hearing. 

The height o f absurdity came when it was found that the 1968 SBA 
constit ut ion and by-laws adop ted under it upon which jurisdiction was 

~~~edtha~adw~~~ert:~~;~a~~~d ~~n!~i~ust~~~e~~:obd:C.n l ~a~i~e~~s~hfa~u~: 
by-laws had ever been pro mulga ted under it. The result was tha t the 
Board of Govern ors had no ju risdicti on to even hear the case. 

Apart from th is absurd ity of the charges leve led in the firs t instance , 
it was ap paren t tha t the wh ole procedural frame wo rk of our 
d isciplinary bod y is in sham bles. We arc law studen ts, soon to become 
lawye rs. It will be our responsibility when we grad ua te to sa feguard our 
clien ts' interests by insuring that all p roceedings we participa te in 
comply wi th du e process req uiremen ts. The minimal requirement is 
that there be at least a procedu re set up. It is encumbent upon the new 
Board of Governors to se t up such a procedure . For surely , as l ~w 
stude nts, we are en titled to a t least the same protections as any citizen 
would have in a court o f law . T he new Board shou ld se t up procedu res 
to run all d isciplinary proceedings. And they should make sure that 
by-laws be promulgated under the 1970 consti tu ti on, which will de fine 
what j u risdicti on it ac tually has, if any, over student organiza tions. No 
less can be asked. 

DEFENDING LAW AND ORDER 
There is no thing wrong in advoca ting strong la w a nd o rd er poHcies. 

For we are part o f a large comple x society an d need some con trols over 
our Hobbsia n tendencies. O ne necessity o f the advoca te is, however, 
th at he t ry to be an exempla r o f the po li cies that he espouses. When he 
naun ts the laws that gove rn all citize ns and ge ts away wi th it , he 
des troys not on ly his own cred ibility , but the respect fo r and credibility 
of those laws. A case in poi n t is Senato r Paul Fannin. 

A person arres ted fo r D.W.I. shou ld face the conseque nces of his 
ac tions. If he is no t gu il! y , then let him prove it in an open court o f 
Jaw. To allow ce rtain privileged cit izens the esca pe mechanism of 
spec ial p rosecutors and specia l city magis trates who arc willing to 
dispose of the case quie tly is to des troy the dem ocra tic ideal o f equal 
justice for all . If, on the o ther ha nd, he is guilty , le t him adm it it , p lead 
guilty , and face judgment from the cou rt. 

Society docs not condem n a person wh o hones tly admits he mad e a 
mistake. But whe n one member of our socie ty can use his positi on to 
escape the conseq uences of that mis lakc i t erod es the very found ation 
of ou r legal system. And the ad voca te's speeches on law and o rd er then 
seem q uite meaningl ess 
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Steve Branchflower 
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Man ::~ g ing Ed ito r 
t.brgarct Maxwe ll 

Ed ito r-in-Chi ef 
James Clayton Berger 

Business Manager 
Mik e Trauscht 

Co py Ed ito r 
La rry Perle 

Executive Ed ito r 
Jeff Barto lino 

Production Ed itor 
Bruce Eggers 
Liz Yancy 

Con tributing Edito rs 
AI Mc Do nald 

by the Honorable John P. Collins 
J uvenile Co urt J udge o f Pima County 

(The fo llo wing article was a speech give n by Judge Coll ins to th e Pima Coun ty Bar Associatio n, February 
27 . 1973.) 

Mr. President , Office rs, Di rec to rs, my fe llo w lawyers a nd guests. I a m deeply honored to be able to speak 
to you toda y. 1 come, no t o nly to spea k to you, bu t to seck your counsel, an_d to ask for yo~ r help . . 

As you pro bably know, we a t the Juveni le Court Ce nte r are engaged m a process wh1c h we feel w11l 
change the e nt ire d irecti on of tre::J tm ent o f children in tro~b le_. . . 

It is not a radi cal proposal, it ca nn o t be labeled . It IS Simply a sy nthesiS of the very best 1deas and 
programs curre n tly exist ing across t he count~ . It is in a_ ~ord, H UMANE. In the past , we ha~e treated our 
troubled you th as crimi nals. This is to tall y agamst the spmt a~d the le_tter o~ the law. The enhre purpose of 
having a separat e se t o f statutes fo r deali ng wit h young law v1o la~ors _IS to gwe t h~m a chance to learn what 
it is that soc iety expects of them, and to teach them how to functiO n m a fre~ society . . . 

You do not teach freedom in jails, love and respec t through fear. Our ch1ldren, ~ur fu ture, are delicate, 
they need nourishment , consistency, love , and when they fall down , t~ey must ~e picked up and sho~n. the 
path . They do no t need to be shut out , locked up, sent a:-vay an d pu niShed . The~! ~ovement ca n be hm1t: d 
_ children need limit atio ns - but there is a profound diffe re nce between restn ctmg freedom tempo ran ly 

andF~re~~:~.u~~:t~!~~ileen~~s ti ce syste m has bee n unde~ ~re - and rightly so -: it ~oes_ no~ rehabilita te , it 
does no t correc t, in fact it is the breeding ground fo r cnmtnals . F~rt G~an t ~n d hke mst1tullons around the 
count ry arc, 1 since rely believe, a roo t source o f crimi nal populallons m pnson. Fort Gran~ does not teach 
children how to function as adults in a rree socie ty ; it me rely teaches the m how to be pnsoners , how to 
hate, resen t, and manip ulate the societ y they return to . . . . 

Our pro posals, which are a~ailab l_e to rou, consist o f e l~v~n comp lement~ry po_mts - a tightly orpruzed, 
rea so nably p ri ced pac kage wh1ch w1ll bnng o ur commumty s t reatment of 1ts childre n out o f t_he dark ages 
and, we believe, up to the state o f the art o f rehabilita tio n and a humane treatrnen_t. More Importantl y, 
t hese proposals will keep our chil dre n here in Pima County, where they belong. We will no longer abandon 
th em to the caprice of a gian t bureaucracy located in Phoenix. 

Las t week, while at Fort G rant , we met a 16-year-old boy who has been in and out o f D~partm en t of 
Correctio ns facilities fo r the past seven years. He was committed by our court whe n he was nm e ~ears ol~ , 
was subject to the "after-care" of the Department o f Corrections, and . has been pulle ~ _bac k mto t~e1r 
inst itutions a to tal of fou r times, each time, wi thout a t rial {parolees do not have that pnvalege) each Ume 
his situation deteriorates. 

Gent lemen, this is a case in po in t o f the failure of the State's rehabili~ ati~e processes. W~at this boy has 
learned in h is fo rm ative years, is how to survive in prison , not how to liv~ '? a normal soc1ety .. Mr. DelPo, 
our Directo r o f Court Services, stated tha t Fort Grant is an ongoing cmrunal assault by SOCiety on o ur 
you th. I agree. 

1 stated in the beginning of this speec h that I was going to see k your counsel and ask for your help. Sad 
as it may seem, and as you all probably realjze through your own experience, wh ere children are concerned , 
our governm ental institutions are slow to act , if they are willing to ac t at all. 

At this l ime, in Phoenix , legislation is being prepared which would stTengthe n the Sta~e Department of 
Correc tio ns, and may well allow them to have original dispositional au thority over childre n who came 
befo re the Ju venile Co urt. In o ther words, each adjudica tio n would result in commitment. My fell~w 
law yers, you all know tha t all over the United States experts in the fi eld of correct ions a re_ recommendmg 
decent ralizatio n, are saying th at the only effective rehabilitation takes place in the co~m~mty a~d th at the 
price of Jarge,inStit u t ions and bureaucratic overto nes each presents, render real corr~ct1on ~mposs •_b l_e. . 

We propose as an alternative, that our Board or Supervisors either buy, o r asstst us m obtammg e1ght 
group homes , each large enough to house and care fo r eigh t to te n children. These. homes wou ld be at t.he 
heart o f our program. Each would have separate sets of o ngoing therapy, each differen t, so th at a chdd 
could be placed in the one most appropria te to the solu tion of his problems. Each would be keyed to :t part 
o f a system which would go fro m ma ximum limitation and st ruc ture, to total freedom of move men t and 
minima l structure. 

Hy moving through this program, a chi ld wou ld be ab le to re turn to either home o r custod ial care, based 
upo n his individual progress. Parents would be available for family cou nseling and the child wo uld have 
access to th ose institutions in and o ut o f wh ich we all base our lives, for instance. his own chu rch, fam ily 
docto r, schoo l, .:1 nd peers. 

An exam ple o f th is ap proach and the d ividends in salvaged lives can be seen in the Halfway House 
Program se t up by Mr. Ray DelPo , our new Director, while he was in charge of out-patien t se rvices at 
South ern Arizona Mental Healt h Cente r. The commitme nt rate to the State Me ntal Hospit al was cu t from 
30 pe r mon th to 2 per mo nth . The att enda nt monetary savings were also tre mendous. The eight homes we 
need will be staffed and maintained out o f mo nies budgeted by the State Department of Welfare fo r 
p lacements, which currently is se t at One Millio n Doll ars fo r fiscal year 1973 ~74, of which SSOO,OOO is sen t 
to group pl acements outside Pima County. 

We propose to tie this prognm to a th erapeutic treat ment center either at the Arizona Youth Cente r o n 
Oracle Road , o r possibly to o n•' which we will develop, using resources recently dona ted to the Court. We 
pro pose to work with the school boa rd to deve lop accommoda tion programs such as the one ab out to ope n 
in Pascua Village, whic h I will describe later. 

If we do no t get these Group HOmes thro ugh a coun ty pu rchase , I will ask fo r your assistance in setting 
up a non~pro fil foundat ion which would have as its pu rpose the developmen t of these place ments. How 
necessa ry these G roup Homes arc shou ld be ind icated by the se rious ness of our purpose in looki ng a t all 
ave nu es fo r obtaining them. 

We propose to deve lop and supervise a large vo lun teer progra m so tha t eac h child in troub le has one 
trained adu lt working with on ly him . 

We propose to develop a Prevention Program based on our presen t Volu ntary Intensi ve Pro bation 
Section, to work with families BEFORE the ir children are brought before th is Court. In conjunctio n with 
th ese proposals, we are curre n tl y at work orga nizing all the resources of this community whic h can be 
bro ught to bear on the problem of juwnile and parent delinquency. The cloth out of which our childre n 
can be made whole is the e ntire communit y. The o rganizat io n and co-<l rdina tio n o f its services is the 
fou nd atio n upo n which this progra · ~1 wil l be based . Can this job be done? T he experts say YES - my staff 
is ready, wiUing and able. WE CAN DO t 

We arc asking for pari ty fo r our staff wit h that o f ad ult probation, who currently earn a 30% higher 
salary for work ing in wha t is, in my opinion, a less sensitive area . We have had a 50% turnove r in 
pro fessio nal sta ff in th e past eight re n months, wit h a 44% t urnover, overall , in the pas t year. We are kno wn 
as an excelle nt training ground fe r Califo rn ia, Mic higan , and Colorado. A survey was just completed which 
showed th at our to p pay grad e fo r a supervising pro ba tion officer wi th S years experien ce is lower th a n the 
sta rt ing sa laries of trainees in se• e ra ! western citi es o f com parab le size and com position . These cities are our 
com petit ion - they co nsta nt!:' drain o ff o ur staff. One of the major criticisms voiced by the other 
professio nals wit h whom the P1oba tion Staff works is that the sta ff turnover creates ye t ano the r instability 
in the Jives o f the c hild re n. 

We propose to ad d at leas t nin e mo re Proba tion Officers, three immediately and six more in J uly. Three 
o r these ap po in tmen ts will provide fo r ano ther team to work o n t he rap idly expanding Eas t side of Tucson. 
The o the r si x will wo rk ou t o f ou'r p reven tio n sect io n, whic h had to turn away over 100 families who asked 
- yes asked , for o ur hel p - and are yet asking! 

Each yea r, 10,000 c hildre n are refe rred to o ur Court. Is it too much to ask to have 50 Counselo rs to 
work wi th these children? We are not being unreasonable in our request. We are asking only wh at is 
necessary to work with these child re n. 

My co\legues , I need your he lp to bring th is program about. I will be calli ng upo n some of you to assist 
me as an Adviso ry Board, bu t I am asking for your collective support in build ing these proposals into an 
ac tive program, which will erfectively wo rk fo r our community. Specifically, I have asked · 10 o r your 
number to serve active. They, each and every one , accepted , and t hey are : 

Dean Charles Ares, Unive~ity of Arizona Law School, David W. Richter, Stanley Feldman, Charles Giles, 
Ri chard M. Davis, Edward Morga n, Mary An n Peters, Mark Raven, David Wexler, Pro fessor of Law, 
University of Arizona Law School, and Tom Chandler. (Cont'd on page 5) 

Olgitlzed by the Daniel F. Cracchiolo Law Library, .James E. Rogers College of Law, University of Arizona. All Rights Reserved. 
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THE Rl' FAMILY. 
LAWYER-=-

Ski Suits 
tt happened on the novice slope 

a t a busy sk i resort. Alice , a be
ginner, was "snowplowing" cau
tiously downhill when a wayward 
sled struck her from beh ind. 

Pain full y injured, she decided 
to claim damages from the resort 
managemen t. She blamed her ac
cident on the fact thn t the ski 
run nnd the sled run were loca ted 
right next to each other, with no 
physica l separation between them. 

/ 

At the court hearing, the man
agement poi nted out that it had 
put up signs warning sleddcrs to 
stay away from the skiers. But the 
court granted Alice's cla im , say
ing: 

"Sleds are not easily controlled. 
wh ile novice skie rs are notorious
ly unable to direct their own 
movements. The location of these 
two runs made acciden ts not only 
possible but probable.'' 

The growing popu larity of ski
ing has focused new attention on 
the question of liability in case of 
in jury. Generally speaking, as in 
the case above, the management is 
liable for acc idents which it could 
have pre\'ented by reasonable 
foresigh t. 

Nonetheless, skiers - having 
chosen a relatively dangerous 
sport- must accept a fair share of 
the risk. In another case a skier 
was hurt When he struck a rock 
concealed under the snow. But 
the rock was small and the slope 
had been checked regularly. 

Denying liability, the court 
sa id : 

"Skiin g conditions may change 
quickly. To hold that the ski trail 
down a mighty mountain should 
be kept free rrom (all hazards) 
would be to demand the impos
sible." 

Several cases have involved ac
cidents on ski lifts. By and large, 
the management bears a heavier 
responsibility for a chair-type lih 
than for a rope tow, on which the 
skier has more control over his 
own destiny. 

Thus, the management was held 
liable when a skier's sleeve caught 
on a protruding wooden stud as 
he was trying to dismount from a 
moving chair. Th is was a hidden 
danger, sa id the court , which he 
could not be expected to notice . 

A public service feature of the 
Anlerican Bnr Auociation and 
th e Sta te Bar o f Arizona. W rit
ten by W ill Bem nrd. 

C 1973 American Bar Association 

ADVOCATE 
APPLICATIONS 
INVITED 

Applica ti ons are now being 
accepted for positions on the sta ff 
o f th e 1973- 1974 Arizo na 
Advocate. All interested students 
a re invite d t o su bmit an 
ap pl ication ind icating what 
pos it ion or positions they are 
interested in along with a resume 
o utl i n i ng the i r previou s 
ex p e r ie nce i n j o urn ali sm . 
Experience is not necessary, only 
desirable. 

Students should submit t heir 
applications to the Editor's Box in 
room 204 of the Law School. 
Deadline for ' all applica tions is 
April 7th. Studen ts wish ing to 
write fo r the Advocate should also 
drop o ff their names. 

Udall. Rhodes 
To Speak Here 
On Law Day 

Arizona Congressmen Morris 
K. Udall and John Rhodes will be 
featured speakers at the annual 
Law Day festivities April 27 th, 
Student Bar Association Preside nt 
James Shiner announced last 
week. 

Law students, judges and 
a tt o rne ys frOm thro ughout 
Arizona are expected to attend 
the 12 p.m. noon banquet and 
awards presentatio n. 

The Moo t Court Board , 
Arizo na Advocate, Student Bar 
A s s oc ia tio n an d o th e r 
organizations will award prizes 
a nd r eco gnize o u ts t a nd iilg 
contributions to the UA College 
of Law, Shiner explained . 

J u s tices invited to attend 
include those from the Arizona 
Supreme Court , Division Two of 
the Arizona Court of Appeals and 
the Superior Court of Pima 
County . 

Shiner stated that the banquet 
. will be held at the Pioneer Hotel 

in downtown Tucson and that the 
cost per student would be under 
$3.00. Tickets may be purchased 
in the Placement Office. 

Arizon• Advocate 

... 

Reed 's 
SKIERS! 

Motor Lodge 

RESTAURAN T AND COCKTAIL LOUNGE 

SPR INGE RV ILLE , AR IZONA 

ONLY 26 Ml LES FROM SUNRISE SKI ARE A 

WE CAN A CCOMMODA T E FROM ONE CARLOAD TO TWO BUSLOADS 

Skiers Special: 

ROOM RATES - SINGLE $ 7.00 
DOUBLE $ 8.00 
TW IN $10.00 

FAMILY OF FOUR $12.00 

DINNE RS IN OUR DIN ING ROOM FROM$ 2.00 

M OTOR LODGE HOSTS - HAZE R & RUTH KNIGHT 

LOUNGE HOSTESS - HE LEN O'CONNOR 

CALL 333-4323 for information or resarvations 

or Mike Trauscht 884-1188 

LAW DAY BANQUET 

Pioneer International Hotel 
Friday, April 27, 1973. 12 - 3 p.m. 

Guest Speakers: Congressmen Morris Udall 
and John Rhodes 

Tickets w~l be available in 
the Placement Office 

Digiti~cd by the Daniel F. Cracchiolo Law Libra , James E. Rogers Colle e of Law, Universi of Arizona. All Ri hts Reserved. 
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Evils Of lawful Price-Fixirig Seen 
President Truman sa id , in 

reference to what advocates ca ll 
"Fair Trade" legislation , it "helps 
sma ll businessmen to sta y in 
business - which I believe is a 
hea lthy thing fo r our economy 
and ou r society."! Cont radicting 
the President one year later, the 
Attorney Gene ra l's Antitrust 
Committee stated : ''On balance, 
we regard the Federal sta tutory 
exempt ion of " Fair Trade" 
pricing as an unwarranted 
compromise o f the basic tenets of 
National antitrust po li cy."2 Th is 
article seeks to exam inc this 
con trove rsy as it relates to 
Arizo na. 

The Arizona "Fair Trade Act"3 
provides that 
goods ("in 
co mpetition" 

trademark-bearing 
fair and open 

with sim ilar 

commoditi es) may be the subjec t 
of resal e price maintenance 
(price-fixing) con tncts am ong 
members of the chain of 
distribution having a ve rti ca l 
relationship to the consumer (e.g., 
the retailer, wholesaler and 
producer are vertically related, 
but two retailers are horizontally 
situated). However, Catch 22 
ap pears in the form of the 
controversial Nonsigner Clause : 
the con tract entered into by two 
ver ti cally related Arizona 
distributors binds every person in 
the state having knowledge o f the 
"Fair Trade" agreement and 
dea ling in the same trade-marked 
goods. (Note that 18 states have 
found the Nonsigner Clause 
violative of various sta te 
consti tutiuonal rov isions. 4 

DINNER 
SPECIAL 

Deluxe Sandee 
Fries and your choice 

of Q 2()4 drink. 

See you tonightt 

Mondog lhrough Friday 5-8RM. 

S,qjigg~ 
IJNIVH<Sirf 

NEXT TO ARIZONA BOOKSTORE 

HOURS 
MON.-FRI. 9 A.M.-11 P.M. 

SAT. tO A.M.-11 P.M. 
SUN. 11 A.M.-11 P.M. 

• 

F'ee -
Customer WWIE•II:.uo 
Park ing -

by Chris Jensen 

An example of a fundamental 
"Fair Trade" pricing agreement 
occurs when a si ngle retail 
merchant con tracts with a 
wholesa ler or producer of 
trademarked goods as to a 
stipu lated minimum price. 5 
Thereaft er, by operation of the 
Nonsigner Clause , no other 
knowing retail er may lega lly se ll 
for less than the sti pulated 
minimum price. 

The initial resu lt of a " Fai r 
Trade" con tract is that the small 
re ta il merchant is less likely to be 
undersold ; the large discount 
distributor loses much of the 
advantage that his efficient, 
low-cost , high-volume distribution 
methods confer (since forcing his 
prices up likewise forces his 
volume of sa les do wn ). 6 The 
consumer pa ys more (si nce the 
exercise of thrift has been 
thwarted? ). In the long run, 
in fl at ion results,8 which the 
presence of price competition 
would help prevent. 

Federal enabli ng statutes 
exempt "Fai r Trade" agreements 
from prosecution under the 
Sherman Antitrust Act,9 which 
prohibits "every co ntract , 
combinati on [ I or conspiracy in 
restraint of trade."lO The Arizona 
" Fai r Trade Act" is also an 
ex press exception ll to Arizona's 
statutory antitrus t policy. 12 

The original reason for the 
passage of "Fair Trade" laws was 
that spiraling deflation of prices 
during the Depressio n threatened 
to destroy our economy; but now 
that the prospect of deflation is 
something contemplated only by 
the most optimistic of 
Administration offi.cials, other 
justifications fo r "Fair Trade' ' 
pricing have been advanced. Most 
prominent among these is the 
rationale that the "reputa ti on and 
goodwill" of the product deserve 
to be protected from the injurious 
effects of cut-rate and 
loss-leader 13 (i.e., advertising an 
selling a well-known product at a 
price so low that no profit can be 
realized from the sale, but 
employed as a device fo r ge tting 
customers to come to the store in 
hopes that they will buy other 
products as weU) merchandising 
techniques. Also, "Fair Trade" 
benefits the small retail merchant 
wh ose lack of facilities 
necessitates a relatively low 
volume of sales, and therefore 
needs the high profit margm that 
"Fair Trade" pricing pr.>vides 
together with insu lation from 
price compet ition with the large, 
high-volume discounters. 

An economic analysis of the 
ope ration of " Fair Trade" 
provides further. insigh t into the 
reasons why resale price 
maintenance in general has such 
strong allies. When a product 
enjoys a static demand from the 
buy ing pub lic due to the nature of 
Jhc goods, an effect ive advert isi ng 
program, the quali ty of thl~ 
product o r other causes (r .. g., 
Bayer Aspirin), this stati c den,and 
permits the retailer to estimate 
wi th some accuracy the volume of 
expected sa les in the trademark 
commodity for a given pelitJd o f 

time. The major uncontrolled 
variable remaining is price 
competition (e.g., if . a large 
discount house has· a half-price 
sale for the same item, regular 
customers of the retailer will 
often go to the discounter to take 
advantage o f the bargain , resulting 
in a decrease of sa les by the 
retailer of this product). A " Fair 
Trade" agreement controls- price 
competitio n. By employing "Fair 
Trade," a retailer can ca lculate his 
projec ted profits in the "Fair 
Trade" commodity with a great 
deal more accuracy, With the 
dangers of price competition 
curtailed and knowing that a 
stable demand for the product by 
the public can be reli ed on within 
limits, the retailer can count o n a 
steady income from the sale of 
the "Fai r Trade" commodity. 

The re l.iance the retailer can 
place in the profits to be derived 
from the sa le of the " Fair Trade" 
item at a given price (the "Fair 
Trade" price) for a given peri od o f 
time (the du rat io n of the "Fair 
Trade" contract) makes the item 
worth more to the retailer. His 
profits are nearly "guaranteed. " 
As a result, he is willing to pay 
more fo r the " Fair Trade" 
com modity, which makes it worth 
more to the wholesaler and 
producer as well. The increased 
price comes to rest inevitably with 
the consumer- us. 

The consumer's protection 
from exploitation via "Fair 
Trade" is intended to come from 
the statutory requirement of "fair 
and open competition" I 4 and the 
statutory prohibit ion of 
horizontal arrangements i S (i.e. , 
collusion between members of the 
chain o f distribution having the 
same relation toward the 
consumer - two produc~rs for 
example). 

' 'Fair and open competition" is 
taken to mean competition from 
one or more similar 
commodities.l6 Authorities agree 
that ambiguous and insufficient 
judicial construction of the 
competition requirement provides 
little or no protection fOr the 
consumer.!? Arizona courts have 
never addressed themselves to this 
quest ion. The inherent danger 
where "Fair Trade" exists and few 
competitors are present is that 
prices will be raised by all 
competitors, artificially raising the 
price of the type of goods in a 
regional product market. The 
more competitors there are, the 
less likely this is to happen 
because there is Jess to be gained 
by joining in such a collusive 
arrangeme nt when many 
participate, and more to be gained 
by underselli ng the other 
competitors if you are a small fish 
in a large pond. 

Illegal horizontal price-fixing 
by means of " Fair Trade" has the 
same effect on the economy that 
verti ca l (legal) price-fixing has . 
The st ru cture of the price-fi xing 
arra ngement has no economic 
cons.equences. The addition of 
one vertical member in an 
otherwise horizo ntal (and illegal) 
agree men t of distributors should 
no t lo ica lly be enou h to 

Tempe 
1222 University 

968-0281 

DIPh~~r3PhiCS 
Reproduce your outlines, class 

notes, moot court briefs. 

sanctify the violative arra ngement, 
but th is is t he case under presen t 
Arizona law. Predictably , t he 
avai lability of price-fixing 
machinery ("Fair Trade" laws) for 
vert ical members of the 
distributive cha in breeds co llusion 
among members of the same 
distributive level seek ing to use 
"Fair Trade" illegally , according 
to the Attorney General's 
Antitrust Committee. \ 8 

The repeal of "Fair Trade" has 
been widely recommended , l9 but 
is strongly opposed by vested 
interests. The Arizo na Supreme 
Court has sta ted emphatically that 
the wisdom of the "Fair Trade 
Act" is a question for the Arizo na 
legislature to decide (while 
holding the statute to be 
constitutio nally valid).20 The 
legislature remains silent, reticent 
to antagonize small retailers and 
the marketing industry in general 
by raising the issue. The Arizona 
consu mer will continue to be the 
victim of price-fixing via "Fair 
Trade" unless he becomes vocal 
enough to genera te state 
legislative act ion, since federal 
l e gi s lativ e or judicial 
reco n sideration is highly 
unlikely.2 1 

FOOTNOTES 
I. S. Oppenheim and G, Weston, 
FEDERAL ANTITRUST LAWS, 
at496. 
2. Report of the Attorney 
General's Antitrust Committee 
(1955) at 155. 
3. Ariz. Rev. Sta t. Ann. SS 
44-1422 to -1424. 
4. See 2 CCH Trade Reg. Rep. 
~6021 and P604 J. 
5. Note that while most sta te 
" Fair Trade" statutes provide for 
a stipulated minimum price, a few 
sta tutes provide for one stipu lated 
price - the only price. 
6. 72 W.Va. L. Rev. 78 at 82 
(1970). 
7. ld. at 83_ 
8. 1d. at 83. 
9. Miller-Tydings' Amendment to 
Section I of the Sherman 
Antitrust Act , 26 Stat 209 as 
amended by 15 U.S.C.A. 1(1937). 
McGuire Amendment to Section 
5(a) of the Federal Trade 
Commission Ac t, 15 U.S.C.A. 45 
( 1952). 
I 0. I d . (Sherman Act) S I . 
1 I. Ariz. Rev. Stat. Ann. 
44-1422(A). 
12.1d. S44-1401. 
13. Note that ld . SS44- 146l to 
-1466 makes sales below cost 
generally illegal. 
14. ld. S44· 1422(A). 
15. 1d. S44-1424. 
16. Eastman Kodac Co. v. FTC, 
158 F.2d 592 (2d Cir.1946), 
certiotari denied 67 S.Ct- 869 
(1947). 
See also FEDERAL ANTITRUST 
LAWS, op. cit., at 490. 
18. Report of the Attorney 
General's Antitrust Committee 
(1955) at 155. 
19. 109 U.Pa. L. Re, . 539 (1961). 
196 7 U.IIl. , sup ra. at 3 18. 
20. Skaggs Drug Center, Inc. v. 
United States Time Corp. , 101 
Miz 392,420 P.2d 177 (1966). 
2 1. 1967 U.I U. su ra. at 318. 

Tucson 
816 N. Tyndall 

882-0410 
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Trial Hints, Cont'd. 
to throw out as many reasons for 
the objection as he can possibly 
think of. When he hits upon the 
right one, the judge will sustain 
the objection 

On the other hand there are 
certain sly, psychological tricks 
the attorney can use to cover up 
his inability to object properly. 
For instance , if you can't think of 
a reason to support your 
objection, say: " I object, you·r 
honor! And I guess I don't have to 
tell you why!" Most judges will 
not fall for this trick and will ask: 
"Why?" However, there might be 
one or two judges who are too 
embarrassed to adm it they don't 
know "Why?" and may therefore 
rule favorablY on your objection. 

Another problem the new 
attorney faces is how not to ask 
leading questions on direct 
examination. Your witness must 
answer the question. You can't 
put words in to his mouth. There 
is nothing more exasperating than 
when the opposing counsel keeps 
popping up and exclaiming: 
"Objection! Counsel is leading the 
witness!" Afte..r the judge sus tains 
these objections, you then 
attempt to phrase your question 
in omre general terms. Often times 
your witness begins giving long 
involved lectures. This is good for 
your side. Unfortunately, counsel 
for the opposition wiU most likely 
object to the narrative form of the 
testimony and request the court 
to advise you to ask more specific 
questions so that he can make the 
proper objections. Now you are 
caught in a bind . What should you 
do? if you are so shaken up by 
these objections that your mind 
and your mouth somehow seem 
to have lost their connection, 
your best bet is to reply: "No 
further questions, your honor. •• 
You may lose the case, but at 
least you get to sit down without 
the ignonimy of further 

embarrassment. 
There are certain othe r trivial 

points that the newborn defender 
of the downtrodden should 
remember. For one thif!g, never 
object to your own questions. 
This serves no useful purpose, 
except possibly showing the cou rt 
that you are familiar with the 
rules of evidence. Of course, 
anyone who objects to his own 
questions can't be too familiar 
with the rules of evidence. 

Always make sure you have a 
wi tness on the stand before you 
ask a question. Th is cou ld be 
crucial to your case. 

Never mark yourse lf as an 
exhibit. For o ne thing, the 
marking process may be very 
pai nful. For ano ther, you may be 
difficult to identify. You wW also 
probably be objected to as being 
irrelevant, as this last point was 
itself. 

Never tell a judge that you are 
fed up with h.is rulings. This could 
lead to a marked deterioration in 
his attitude towa rd you and your 
client. Remember, there is always 
the appeal, which will be taking 
place while you are serving out 
your contempt sentence. 

Never ea t your lunch during the 
opposing counse l's closing 
argument. If the jury is hungry , 
this might antagonize the m. 

Although most cases never 
reach a courtroom and most of 
the work that an attorney does is 
ou tside the courtroom arena, it 
nevertheless behooves each 
attorney to become thoroughly 
familiar with courtroom 
procedure. It is in the courtroom 
where the lawyer gets his real 
chance to show the layman that 
his legal training is being put to 
good use. When the lawyer is in 
the courtroom, he is in another 
world, especially if he doesn' t 
know what he is doing. 

associates 
1n 

court reportlnQ 
COURT REPORTERS 

Hamish M. Hall 
O tl•c•BI Courl RePOrter 

DEPOSITIONS 
HEARINGS 

COURT 
NOTARY PUBLIC 

DEPOSITION ROOM 

Transamerica Bldg. 0 Suite 507 
Tucson 0 Arizona 85701 

(602) 622-2830 
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A banl<s investment specialist 
should be like a good tailor. 

His investments should fit the cus· 
tomer exactly. 

After alt. there is no such thing as 
a ready·made investment portfo lio. Each 
one must always be made to order. 

The trust specialists at First National 
Bank have the collective skills . training 
and seasoned judgment to fit the customer 
exactly, and to handle any siZe or type o f 
investment program. They have fast. direct 
access to the nation's most astute re· 
search sources, and they are set up 
to relie've your client <:'~all the time· 

consuming details involved in exercising 
rights, collecting interest. and keeping 
records . 

Right now. the total marke t value o f 
assets under our supervision exceeds 
$425 million. Between 1960 and 1972 
assets increased sixfold. And the size of 
our staff has increased to 131 people, in · 
eluding 50 officers, in Slocations: Phoenix. 
Tucson. Sun City, Mesa and Scottsdale. 

The secret of our success? As we 
said before, we fit the investment to 
the customer. instead of vice versa. 

First National Bank of Arizona 

Guest Editorial continued 
We have a fine and talented staff who are dedicated to the task that lies ahead. Many have been offered 

other positions, but have refused because of that dedication. Two of the gentlemen I brought with me 
today stand ready to give up their professional foo tball careers if this program can be effected. But they, as 
1, cannot see any sense in continuing the present situation which maintains and con trols a child until he is 
an adult, then begins working with his little brother. In other wo rds, with the limited resources available -
our staff fights a continual holding action at best. 

The other three people here, comprise one of our Probation Teams. This Team recently designed a 
program in cooperation with Tucson School District Number I , which was desperately searching for a 
solution to the high drop-out rate in our high schools, which involved setting up an accommodation 
program in Pascua Village. 

This program involved using the neighborhood school as a resource center out of which high school 
drop-outs would be given a second chance, in t heir own community, to comple te their high school 
education through formal instruction. A one room school concept was used with inputs as to curricu lum 
and methods sought and adhered to by the school District One Officials . This was accomplished without 
any additional funding by either School District or any other governmental or private agency. 

It is exac tly this type of function - the coordinat ion of ava ila ble resou rces, and the re-eva lu ation of 
current programs in the social sphere - that is the primary function of this Team in the position to wh.ich l 
have appointed them. They are accomplishing this task - God knows how, while maintaining a full case 
load in one of our most severe team areas. 

I want you to meet them fo rma ll y - Sharon Hekman, David Parslow, Jaime Gutie rrez. The very heart 
and soul of our program is the enthusiasm with which we can operate in the community. These three 
people are not only well prepared with a positive approach to the community, but they generate the 
enthusiasm wherever they go. I have chosen to denominate them our COMMUNITY ACTION TEAM - and 
by their accomplishments you shall know them. 

They have not yet begun to put forth the efforts of which they are capable. And yet I can tell you that 
they are largely responsible for the enthusiasm which has already been generated in our community relating 
to the new look at the Juvenile Court Center. I have presented the proposals which they, together with our 
Administration, have designed. 1 will not take the glory for the production - nor shall I fail them in the 
futu re - so long as I can talk ' Nor wi ll they fail you. 

In all, many of our Teams arc working 60 to 80 hours per week, 52 weeks per yea r. for less than a 
beginning teacher makes for a 180 day year and they work with the very children that reache rs can't 
handle. 

And yet, they go on, with no tools, with on ly their own ingenui ty and dedication . Their philosophy of 
seeking alternatives to commitment has already affected the treatment of children adjudicated by this 
country's Juvenile Court. In 1969, there were 272 commitments to the State Department of Corrections; in 
I 972 there were 72 , and so far this year there have been on ly 2. At present there are 58 Pima County boys 
incarcerated at Fort Grant. If I had alternatives ava ilable, I would recall them, TODAY! 

I am dead serious about tltis program. I intend to ca rry o ut my responsibilities as Juvenile Judge. with all 
of my: energy and whatever other atlributes I bring to this appointed task . My duties in the community are 
spelled out in ARS 8·237. I am charged with bringing toge ther as a workable team, the Ju venile Court 
Center, all of those in public life, and all facets of the comm unity in which we live, for the si ngle , ullimate 
goa l: that of stopp ing the spread of delinquency among our youth before it starts - prevention - and to 
rehabilita te where it already exists. I will not be stopped by any obstacle yet known to Hell or crea ted by 
Heaven - un less the people of this community themselves, after learning fully of my proposal, reject it. I 
only hope you will help carry this message to the people in an in telligent, objective manner. in this respect I 
ce rt ain ly need your collect ive expertise, strength, wisdom and criticism if I am to do this job .• 

Please advise me, support me, help your ch ildren and your community. · 
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The Student Body 

FROM: Jon Trach ta , outgoing SBA President 

At this time of year it is appropriate for the outgoing SBA 
President to review and describe the p ast year in g l owing, sel f
serving s t atements . This year , this often meaningless task takes 
on greater than average importance, for the Advocate h as attempted 
to influence the recent SBA e lecti ons by the means of a r eckless 
attack upo n the SBA. Apparently , Jim Shiner, the successful candi
date , was to suf f er g u i lt by association , and thereby lose the 
election . His v i ctory can be taken as evidence that the majority 
of students fe l t t ha t the Advocate ' s position was in error . 

The Advocate states that it took the "unusual step" of • 
covering o n l y one candidate , because there has been a supposed 
"decline in power , prestige, a nd effectiveness of the elect ed 
officials of the SBA . . " I t is time to examine the truth in 
these charges. 

As to prestige , perhaps the Advocate is right. I have 
never r e ally cared muCh f or the trappings of prestige, thus, I 
have no t done much t o create an aura of prestige around the office 
of SBA Pre siden t . I am not sure what o u tward signs of prestige 
the Advo cate desire s of the SBA, but s ome ho w I feel there a r e more 
impo rtant t hings for the conce rn of SBA office rs. 

As fo r powe r and e ffe ctiveness , I be l ieve it is fair to 
say tha t the SBA has neve r b een as e ffective as i t is today. No, 
the SBA i s no t r unning the l aw schoo l now, nor will it ever do so, 
b u t in my three yea rs in law s choo l the SBA h as de ve l oped into a 
r espected and ef fe c tive vo i ce . Stude nt s are pa rtic i pating in almost 
every as pect of l aw s chool de cision making , from s e tting admission 
r equire ments to se l e cting a new De an. In f a c t, any p r ofes sor will 
tell you that the major wo r k of just abou t e very conunit t e e has be en 
submi tted , develop ed , a nd pushed through by students . Clearly , the 
major i ty of students r ealized th is whe n t he y picked J im Shiner , on10 
of the ha r dest -work i ng law students a r o und , a s the ir pre side nt. 

The SBA has no t dec l ined i n powe r a nd effec t iveness , but 
t here is one area in which t he S BA is we a k . That area is communi 
cation be tween students a nd s tudent officers . Fo r this r eason I 
wou ld rec ommen d t hat t he new Ad vocate ed i to r a nd the new SBA presi
dent get togethe r as soon as pos s i ble to ma ke the Advocate a more 
effective vo i ce o f S BA p l a ns and policy . The Advocate a nd the SBA 
must se rve a ll t he students. 

Si?fJ'·· 
C Trach ta 

Much, 1973 

Goldberg Slams 
Death Penalty 

Declaring he is "not an 
advocate of coddling heinous 
criminals," former Supreme Court 
Justi ce Art hu r J . Goldberg told a 
University audience last month 
that capita l pun ishment "is the 
greatest, si ngle degratation to the 
human spiri t." 

FORMER SUPREME 

tes t which led to his belief that 
capita l puni shm ent is 
unconstitutional under the Eighth 
Amendm ent. 

First, pun ishment is cruel and 
unusual if a less severe 
Pun ishment can achieve the 
permissible goals of punishment. 

explains his view regarding capital punishment in 
students of the law school earlier this month. 

"Surely this nation has 
witnessed enough killings," the 
past U.S. Ambassador to the 
United Nations told an Arizona 
Law R eview Symposium 
Audience of 400. Goldberg is 
currently in private practice. 

Speaking on " Dea th and the 
Supreme Court," the silver~haired 
Goldberg analyzed the Supreme 
Court 's handling of the death 
penalty issue through history until 
Furman v. Georaia, decided last 
June 29, 1972. 

The 5-4 Furman ruling, which 
invalidated capital punishment as 
long as it was arbitrarily and 
inequitably meted out, was "a 
great civilizing step forward for 
the Supreme Court and the 
country," according to Goldberg. 

"Vengeance by taking a human 
life is unbecoming a civilized 
nation," he continued, " There are 
other sentences beside death. Life 
impriso nment is terrible 
sentence. 

" The Furman decision spared 
us the spectacle of 600 men and 

women o n death rows from being 
elect rocuted and gassed." 

From his position as Secretary 
of Labor in the early 1960's, 
Goldberg was next appointed by 
President John F. Kennedy to the 
Supreme Court , serving from 
196 .'! to 1965 , when he took the 
U.N. ambassadorship. 

In his hour~long address at 
Vall agher Theater o n the UA 
cam;JUs, Goldberg said he was 
''par t ia l ly unve iling " a 
memo randum he circulated in 
1963 to his Supreme Court 
breth ren on the subject o f capital 
punishment. 

Goldberg quoted an opinion by 
former Justice McKenna as the 

Secondly, regardless . of its 
effectiveness, it would be vruel 
and unusual punishment if the 
mode offends the contemporary 
sense of decency. 

And thirdly , regardless of its 
effectiveness in ahcieving punitive 
ends, punishment is wrong if the 
evil it produces is greater than the 
harm it seeks to prevent. 

Goldberg said that the risk of 
killing a person who is later shown 
to be innocent is too much of a 
risk for society to bear. 

"Capital punishment," he 
stated, "has shown itself to be 
handed out arbitrarily, 
haphazardly and discriminately . 
Its use is demonstrably greater 
against disadvantaged minorities, 
including the poor, black, and 
chicano. 

" With capital punishment , 
there is no equal justice under the 
law." 

Despite the close vote in 
Furman, the labor expert 
explained , "even the minority 
dissenters expressed abhorrence to 
the death penalty ." The thread of 
the dissent, he said , was to leave 
the matter up to the legislative 
branches of government to 
change. 

Goldberg predicted that any 
federal or state legislation carrying 
mandatory death sentences "will 
be worse than the stat utes 
outlawed in Furman." 

"Ju ries are no t that unmerciful. 
When a jury finds an automatic, 
mandatOry death penalty out o f 
proportion with the crime, they 
will reac t by acquitting the 
defendant. 

" There will 'be acquittals in 
many cases that would warrant 
other types of punishment." 
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·Athletes Push Intramural Leaders 
by Chr is Jensen 

Thus far, the highligh t of the 
s_Pring semester has been the Law 
College's rapid improvement in 
intramural standings. At the start 
of the term, Law·P.A.D. was 
eighth on the list of all in tra mural 
entries on campus. Today we 
stand at fo urth, with hopes of 
making a continued charge on the 
leaders. 

In the weight- l ifting 
competition , we registered two 
ftrst places, At 132 lbs. , 
second-year student Frank Leta 
(no · doubt inspired by his own 
cheering sec tion) dominated the 
competition. 18 1-pounder Mike 
Mileski (not a law student) rode a 
''strict" bench press of 315 lbs. to 
an easy victory. Both lifters set 
intramural records since this was 
the first YFar for this type of 
weight-lifting competit ion (i.e., 
clean and jerk and bench press 
events were totalled together). 

The soccer team this year (see 
photo) . was coinposed o f 
third-year st udents Jeff Bartolino, 
Pat Casey, Sev Huselid, Lou 
DeRoon, Chris Jensen, Mike 
Goedert, Chuck Pyle, Pat Rodey, 
and George Sand~rs; Ken 
Johnson, Chuck Weninger and 
Chuck Whiteman of the 
second-year class, along with law 
freshmen Paul Banales, Bob Fritz 
and J im Haynes. These "athletes" 
stumbled through five league 
contests undefeated, although 
often by the narrowest of margins 

LAW SCHOOLS FINEST : THE INTRA-MURAL SOCCER TEAM. 1st row L to R. George Sanders, Jeff 
Bartolino (Coach), Louis DeRoon, Jim De Roan, Jim Fritz, Paul Banales, Sev Huselid. 
2nd row L toR. Chuck Whiteman, Mike Goedert, J im Haynes, Chris Jensen, Pat Casey, Pat Rodey , Chuck 
Pyle. 

(e.g., more corner kicks were the 
basis of a couple of wins). In the 
playoffs, the team managed a 2 
and 2 record, which was good 
enough for a fourth place overall. 
Due to the fact that many of the 
soccer squad had no previous 

experience ("No, Casey, only the 
goalie can catch it !"), this 
performance was as startling as· it 
was gratifying to Coach Bartolino. 
(It is the highest "major sport" 
finish by Law-P.A.D. so far this 
year.) 

Perh aps the most encouraging 
accomplishment in I.M.'s all year 
was the strong showing in 
wrestling. Both John Davis (fust 
year) and Jim Hirnelic ( third year) 
were cham pions in their respective 
classes. Davis, at 150 lbs., was 

cha rac terized by a physical, 
punishing style. Himelic, who gave 
a pin t of blood the day of his fir st 
two matches at 16 1 lbs., 
employed a smooth, cerebral 
tech nique in his bouts (a couple 
of which were close affairs in 
which Jim was allegedly "saving" 
himself). Jon Devans, who is no t 
in law school, lost a hea rt-breaker 
in the 158 lb. bracket when he 
was taken down with only two 
seco nds to go in the championship 
match, causing him to lose by a 
single point. Loren Christenfeld at 
118 lbs. and Chris Jensen at 177 
lbs. also figured in the scoring, as 
the Law team placed second in 
wrestling to the Rocky Mountain 
Oysters (an unknown "ringer" 
group of four, aU of whom made 
it to the finals) by one point. 

Out of the organization known 
as A.S.A.T. (Any Sport, Any 
Tim e), which pla ced 
twenty-second in the final 
intramural standings last year, the 
present contingent of competitors 
has grown to become the equal of 
any LM . organization. It is hoped 
by all involved that the graduation 
of Mike Goedart and other 
third-year students will not spell 
the end of this consolidation of 
efforts. For this reason any first
or second-year students who feel 
like working up a sweat once or 
twice a week are reques ted to call 
Mike Goedert at 325.0682 
immediately -in the hope that if a 
large number get involved now, 
there will be a significant 
carry-over effect for next year. 

Oracle Gives Hints 
On Trial Procedure 

By Larry Perle 

One of the most difficult things 
fo r a law student, or recent law 
graduate , to learn is when to 
object in the courtroom and what 
objec tion to make . The first step 
is learning the rules of evidence. 
The second step is applying them 
to the specific situations in the 
courtroom setting. It is experience 
which breeds familiarity and the 
young lawyer just beginn ing his 
career cannot possibly be 
expected to be a master advocate 
until he has been through the mill 
a healthy number of occasions. 

However, there are certain basic 
premises the novice should 
familiarize himself with which will 
aid him in his attempt to keep 
from acting too foo lish in court. 
For instance, when the opposing 
attorney asks the witness to 
repeat a conversation he was 
involved in, never jump up and 
say: " Objection ! The conversation 
was made at a time when there 
was no opportunity to 
cross-examine the declarant and it 
is offered to prove the 'truth of 
the words spoken!" This is of 
course the definition of 
"hearsay." Therefore, it is much 
easier t o jump up and say; 
" Objection! The question calls for 
hearsay!" After the judge 
overrules your objection, you can 
sit down. 

Before moving on, there is one 
poin t that should ' be made. This 
article will in no way serve as a 
review of the rules of evidence. It 
will not be an instruction on what 
objections one should make in 
court. The primary purposes here 
are to instruct the budding legal 
scholar on what to say when he's 
been caugh t with his pants, what 
not to say, and what to do when 
what he has said has been received 
negatively. 

Until he has more court time 
under his belt , the novice lawyer 
will find himself falling into one 
or more of four ge neral traps: 
(I) He will be reacting too slowly 
to objectionable questio ns and by 
the time he objects, the witness 

will have already answered; (2) He 
will be jumping up and objecting 
to every question asked, whether 
objectionable or not and will find 
himself antagonizing the judge, 
the jury, the witness, the opposing 
counsel, his client, and everyone 
else in the courtroom; (3) He will 
not recogn ize any objectionable 
questio ns and let them all get by; 
(4) He wiU object at the right time 
to an objectionable question, but 
will not make the proper 
objection. 

If the attorney falls into traps 
(1), (2) or (4), he may develop 
What is known as the "objection 
phobia syn dr ome." This 
syndrome, as its name implies, is 
characterized by an extreme fear 
of making objections. It is 
brought about by continually 
having your objections overru led. 
The onset Of th is mental disorder 
may also occur when your 
questions to witnesses are 
consistently objected to and the 
judge sustains these objections. In 
the former case the young 
attorney will probably stop 
objecting. If he is the one who has 
his questions shot down as 
objectionable, he may stop asking 
questions. The lawyer who is 
afflicted with both sides of the 
"objection phobia syndrome" 
may find his voice has disappeared 
when he enters the courtroom and 
conce ivably could end up writing 
canned briefs for American Legal 
Publications, Inc. 

Another good suggestion to 
keep in mind is never jump up and 
object before a question is asked. 
This is what is known as either 
premature anticipation , ex trem e 
impatience, or hyperactivity. No 
matter what it is called, it is a 
" no-no'' and your objection will 
never be sustained no matter how 

good your argument is. 
The best thing an attorney can 

do when he o bjects to a question 
but is not quite sure what legal 
reason to give for his objectio n is 

(continued Oil p. 6) 
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BOOK REVIEW 
BLOOD IN MY EYE 

George Jackso n, Bantam 1972 

JACKSON'S PHILOSOPHY 
By To m Thompson 

Jackson's first experience with 
the law came at fou rteen when he 
was arrested in Chicago for 
stea ling a purse . From then o n, his 
life was a constant success io n of 
arrests , juvenile homes, paroles 
~nd more :urests. At age eighteen 
he was convicted o f stealing 
S70.00. His lawyer promised him 
tha t he would make a deal with 
the D.A. if Jackson confessed to 
second degree ro bbery. He was 
given an indetenninate sentence · 
one year to life . 

During his first years in prison , 
Jackson studied ~ l arx , Lenin , 
Trotsky, Engles and Mao. He 
became a commun ist and a 
dedi ca ted violent bla ck 
revolutionary. As the result of his 
violence , and pe rhaps because of 
his views, he spent seven of the 
eleven years he was in prison in 
solit ary confinement. Mu ch, if not 
all , of his solit ary and prison time 
was spent writ ing positio n papers 
which dealt with prison life and 
revo lu tionary polit ics fro m a 
Ma rxia n poin t of view. 

On January 13, 1970, a new 
exercise yard was opened in the 
maximum securit y wing of 
Soledad Priso n. Eight wh ites and 
seven blacks we re skin-searched 

and sent ou t in to the yard. A fight "Blood In My Eye." It is a 
broke out between the wh ites and strategy for urban guerrilla 
the blacks. Without any wa rn ing, war fare. Jackso n disc usses the 
a tower guard who had a tactics open to urban guerrillas 
repul3 tion as a crack sho t began and their application to what he 
to fire . He rired fou r times and sees as the weak nesses in the 
three black inmates were killed. present power structure. Though 
One whi te prisoner was wounded in t erlaced with Marxian 
by a sho t that ricocheted . ph raseology and ideology, this 

Th ree days later the Monterey paper is perhaps the mos t 
County Grand Jury found that integrated of the six. 
the killings were justifiable Jackso n apparently considered 
homicide. Less than half an hour himself an expert in urban 
aft er this verdict was announced gue rrill a warfare, despite the fac t 
on the prison radio, a whit e gua rd that all his knowledge had come 
(no t the guard who fi red the from books and not practice. 
shot s) was found beaten to death. Jackson must have been 

On February 28, Fleeta intima tely famil iar with the 
Drumgo, John Clutchettc , and degrading personal violence 
J.:J ckson we re fo rmally charged commo n to prison life, bu t he 
with the murder. almost certainly had no first hand 

On August 21 , 1971, Jackson knowledge or urban warfare. The 
was shot and killed inside San . paper does conta in a plausible, if 
Quentin. bloody, plan for a viole nt 

On March 27, 1972, Fleeta revolution, replete with examples 
Drumgo and John Clutchette were of tactics desig ned to achieve the 
acquitt ed by an all white jury of strategy. What the order or plan is 
the murder of the guard. The for the society after the 
charges against Jackso n were revolu tion is no t clear here or 
dropped after his death and the anywhere in the book. 
court declared him innocent. "The Amerikan (sic) Mind" is 

That briefl y is the story of the ~shortest of the six papers. It 
Geo rge Jackson. Blook In My Eye sets forth the bald proposition 
is a coll ecti on of Jackson 's that all society's institu tions move 
writings, most of which were for in a preordained direc tion and 
the Californ ia Black Panther that the direction is controlled by 
Part y. There are SI X papers in all. the one tenth of one percent of 

The fi rst and lo nges t is entitled the population that J.ackson sees 
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as controlling the entire socie ty. 
In " On Wi thdrawal" Jac kson 

deals with what he sees as the 
mistakes of the "old left ." 
Jackson claims that a world 
Com munis t revo lu tion could have 
been accomplished duri ng the 
depressio n of t he 1930's, but tha t 
due to a failu re of leadership on 
the left, capitalism was able to 
retrench. 

" Fascism" is perhaps the most 
interesting paper from an 
intellectua l point of view. It is an 
attempt to use Communistic 
ec on omi c ·determinism to 
interpret the rise of Fascism from 
the end of World War I to the 
present. 

Jac kson claims tha t Fascism 
had reached its most developed 
and prolific form in presen t day 
United States. The leap from 
Mussolini's rise to prese nt day 
America is, for th is writer, fla tl y 
imposs ible. However Jackson 
makes the leap with surprising 
ease. 

"Amerikan (sic) Jus tice" is the 
least original of the papers. The 
thesis is the standard Communis t 
dogma that the whole judicial 
system is set up to protect the 
interests of the wea lthy few at the 
expense of the impoverished 
many. Since Jackson's crimes 
((utside of prison) were against 
property and the result of those 
crimes was his imprisonment , it is 
no t surp risi ng that he fi nds solace 
in this view. 

"The Oppressive Con tract" is 
an obvious reference to t he 
"Social Con trac t," but the re the 
clari ty ends. Apparen tly the paper 
is by way of prediction. The 

prognostica tion, as Jackson sees 
it , for th is socie ty is increasing 
discord , violence and final 
disintegra tion into civil war. 

This writer does not agree with 
Jackson 's analysiS or predictions. 
Indeed the fu tilit y and pathos o f 
the advocated revolution were 
am ply demo nstrated by Jackson's 
brother whe n be walked into the 
courthouse in San Rafae l, 
California, and attempted to free 
three black cOn"icts. The convicts, 
Jackso n's bro ther, and the 
hos tages they took, including the 
judge of the court , were all killed 
in the ensuing battle. What ma.kes 
Jackson's writing un ique is: no t 
what it says, alt hough many of 
our society's injustices and failings 
are forcefu lly pu t, but tPe fac t 
that the book exists. The very · 
exis tence o f a collection o f 
curren t wri tin gs so violently 
opposed to the present order says 
much about ou r socie ty. It is safe 
o r smug enough to "allow" 
publication of such writing. The 
second and perhaps more te lling 
point is that Jackson was useless 
to society. 

Ja ckson was obviously 
intelligent. Even with his 
impoverished background, he was 
able to educa te himse lf to the 
point where he cou ld write 
coherent and sometimes moving 
tracts applying Marxism to the 
situ atio n of American Blacks as he 
saw it. That our system could not 
or would not find some way to 
channel or develop such talent 
before the brutalizing forces of 
our "reform " system had twisted 
it to the point of rage. hate and 
revolution is a t ragedy. 

Tax Ruling, Cont'd. 
circle of fundamenta l rights is 
pred icated on the fear that all the 
basic necessities of life wou ld 
attain constitutional significance. 
Unequal police and f ire 
pro tection , health care and other 
fundamental state services wou ld 
the n have to be dist ribu ted on an 
equal basis. 

The thrust of the Rodruiguez 
decision is aimed at cutting short 
arguments conce rni ng the 
affirmat ive dut y of the state to 
p10 '• J·.I essential services equally 
to all. But this exp lanation fails to 
focus on the underlying rationals 
o f the Rodruiguez decision. As 
Justice Frankfu rt er, the father of 
the Nixon Court's current welfare 
econom ics policy, said so bluntly: 

"Of course a State need not 
equalize economic conditions . . . 
Those are conti ngencies of life 
which are hardly within the 
power, let alone the duty, of a 
State to correct or cushion." 

When the necessities o f life are 
tra nslated into the contingencies 
of economic cond itio ns, it is no t 
surp r isin g t ha t j ud icia l 
.i nd iffere nce is substitu ted for 
r ~asoned intervention. 

Educat ion and its maladies, 
accordingly, played a minor ro le 
;n the Texas school fin ancing 
dispute. The Court refused to 
exercise its power as a panacea for 
social ills. The Constitu tiOn is 
neutral with respect to state fisca l 
po l ic ies an d acco m oda t es 
fundamentally differing social 
values. 

As a result of Rodruiguez, the 
danger of a judicially en fo rced 
egalitarianism has been abated. 
The autonomy of the supposedly 
sacrosanct local school district has 
been preserved. The nation's poor 
can fen d for t hemselves as they 
always have. A n d t h e 
chi ldre n - t hey will have to 
manage as best they can. 

The Supreme Court has thrus t 
the responsi bilit y fo r adjusting the 
disp a rit ies in e du cati o na l 
oppo rtun ities on t he state 
legislatures. Yet the legislature is 

more or less responsive to its 
constit uency. If the goal of equal 
educational opportunit y remains a 
minority plank, it is destined for 
failure. 

Education can no longer 
remai n a privilege for the rich, a 
hand-out to the poor. It inures to 
the benefit of all that a quality 
education be made available to all 
on an equal basis. 

If the Court's restra int in 
Ro d ruiguez is to have any 
significance, it must resu lt in an 
increased activism by all . It must 
result in the..ohared and cherished 
view of American education that 
in a democratic society the 
abundan t gifts of learning must be 
made availab le to all children 
equally. 
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