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Library Receives Additional Funding 
by Ann Littre ll 
Advocate Associate Editor 

The law library budget , slashed more · 
than 60 per cent be low the S I 07,000 
requested , has now been augmented to 
S II 5,000, according to law librarian 
Thomas Tormey. 

Dean Joseph Livermore last month 
received $50,000 to raise the budge( to 
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$90,000, Tormey satd . Then, Uof A 
President John P. Schaefer " called out of 
the blue" with an additional $25,000. 

Live imore speculated t~ at the extra 
mo ney had been withheld from ·the 
school " to make sure we could meet the 
payroll first. " Tormey, however, 

_ attributed the extra funding, at least in 
part , to letters sent to the Uof A 
administra tion by Livermort> and various 

student groups explaining the dire need_ 
for library funds. 

.. The University administration 

federal and state report ers, law reviews 
and digests, according to To rmey, and 
without the extra mo ney, little would be 
left over to buy the new materials and 
specialized treatises that are needed to 

update availab le materia ls. 
" Our basic concern is to have the 

materials avail able for the stude n ts, and 
to give them ind ividual att en tion when 
they need it," Tormey said . 

recognizes the on-going needs of the 
library because lawyers are absolutely 
dependant on books," Tormey said. 
"Hflving recognized that , they are giving 
us further support." 

Tormey was quck to point out , 
however, that furthe r support would 
always be welcome, especia ll y in light of 
the inflationary rise in pri~;es for 
Jawbooks , which have risen 9.6 per cent, 
and periodica1s, which have jumped 11.2 
per cent. 

Moot Court To Finals 

The librarian said the ex tra funds 
would be used to purchase large, 
one-time-o nly items such as treatises, 
briefs of interes ting and impo rtant cases 
and microfege o f all the Supreme Court 
o pinions handed down d uring the year, 
which would be added to the library 's 
collection of microfilmed Supre me Court 
o pinions running from 1898 to the 
present. 

The biggest portion of the bud ge t goes 
for the on-go ing publications such as the 

Three students f)"om the College of 
Law will represent the western region o f 
the United States in the National 
Competition in New Yo rk December 
15-17. Another team from the Universit y 
of Denver also was chosen as a winner 
and will trave l to the Na tionals. 

The winning VA advoca tes who 
competed against II tea ms from schools 
loca t ed in Arizona, New Mexico. 
Colo rado and Utah , are Linda Ora.ke, Pam 
Porter and Dave Co le. Steve T homas, 
Karen Schleicher and Susan Wintermute 
also represented the law school in the 
compet ition held in Denver in ea rl y 
November. 

The Jailhouse Lawyer 
by Maggie McConnell 
Advocate Executive Edito r 

Suppose you were in Florence doing 
I 0 to 20 years for burglary and assault 
with a dead ly weapon. Yo ur spouse files a 
divorce suit against you. Ordinarily a 
prisoner can ' t participate in a civil action 
because ARS 13-1653 suspends the civil 
rights of a prisoner. But because o f the 
possibility in this case of forfeiture o f 
your property (13-1653) , you have the 
right to defend in the action. 

If you don ' t have the money to hire an 
attorney you might consult some fell ow 

The team of Drake, Port er and Cole 
won se cond place in the ove rall 
competition and submit ted the win nin g 
brief , losing to Denver by less tha n a 
half-point in the final round. They argued 
in front of th ree-judge pane ls, except in 
the final round where there were six 
judges on the bench. The judges were 
from the Colorado Court of Appeals, 
Denver district court and the federal 
bench. 

Appro xi ma t e l y 26 t e a m s wiU 
participate in the nat ional compet itio n, 
representing 13 regions. 

prisoner who holds himself out as a 
" jailhouse lawyer." Unfortu nately for 
you , you consult a " jailhouse lawyer" 
whose only knowledge o f the law is a 
result of his three convictions on va rious 
charges. You paid an expensive fe e -
t hree cartons of cigarettes - and received 
no assistance. 

You 're in luck if you can find a 
" jailhouse lawye r" who actuall y knows 
something abo ut the law and legal 
research. This "lawyer" may have taught 
himself by reading the law or may have 
completed one of two th ree-year legal 
correspondence cou rses o ffe red by 
various companies at prices ranging from 
$200 to $350 . Using the prison law 
library or a personal li brary the 
prisoner-" attorney" has amassed himse lf. 
the "jailhouse lawye r" will prepare the 
necessary pleadings in your case and fil e 
them by mail with the proper co urt. 

Michael Hogan is the latter ki nd o f 
" jailhouse lawyer. " Mike, 32 yea rs o ld. is 
serving time in the Arizo na Sta te 
Penitentiary in Florence for two armed 
robberies that he co mmitted in Phoenix 
in 1967 and now faces a 12-year sen tence 
for forgery o f Supreme Court documen ts 
in a 1973 escape a ttempt. I interviewed 
Mike via correspo ndence because o f the 
e xtreme difficult y in o btaining 
pennission for an actual interview. 

Mike enrolled in a lega l correspo ndence 
course a few years ago with t he help of a 
fo rmer prison gua rd to whom t-.1ike had 
given legal assis tance and completed his 
studies in two years. He then took ::a 

supplemental course o n the l::aw of 
cont racts. 

' ' The most va luable lesson in my mind 
tha t the course teaches," Mike wri tes, "'is 
that the body of law is complex and th Jt 
there arc ::~\m ost no instances when ::1 

la yman would be just as wel l off not 
co nsult ing an atto rney. Ho wever, when 
no ne is ::~v:l il:l ble or when o ne is ind igen t 
and cannot :lfford an attorney (and ·is 
invo lved in a s i t u::~t io n wlu.•n• he ca nno t 
expect o ne to be appointed ) there are 
certain things which can be do nc hy a 
layman if he has the init ia tive ... 

The desire to help fill the void Ln h:gJI 
assis tance for his fellow i nrn:.~ t c s was what 
drew Mike in to the area of ll!ga l 

(continu(•d o n page Y) 
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s 11111111 ;Jfittll 
Towards A Real-Life Education 

Society needs people like Ralph Nade r. 
His knack of being a thorn in the side to 
so wide a range of people and 
occupa tions is understandably annoying 
to the panicular person being criti cized, 
but the fact remains that sometimes those 
people needed it. 

When Nade r comes to a place like 
Arizona, for a short speech-making stay, 
he observes and takes issue with a 
tremendous va riety of things and 
inst itutions. He is not like many of his 
~ l ass who cri tici ze witho ut proposing 
alternatives, who merely tear down for 
the sa ke of tearing d own. Most of the 
things Nade r criticized in this issue's 
exclusive interview were always followed 
by solutions. 

As a matter of fact, it is his solutions 
that are usually most startling. law 
students 30 years ago were unhappy with 
man y of the same things Nader criticized 
last week. There 's no question, fo r 
example, that when we lea rn about 
Blackacre in prope rty class we view it just 
as that ; a bare, unreal term depicting an 
airy, mythical piece of ground. The 
nuts-and-bolts reali ty of practicing law 
rarely filters through the rarefied 

atmosphere of the Jaw classroom. 
Quantum mechanics often has more 
relation to Mo ther Earth then the study 
o f law. 

The basic philosophy of Nader's 
remarks not even the most hardened 
conservative in legal education could take 
issue with : the need for st ructuring law 
school to relate t o one's later work as a 
lawyer. Although some may disagree 
(violently} with Nader's views on the 
teaching o f corporati ons or ethics o r the 
donation o f o ne percent of one's salary to 
support public interest law, the basic 
philosophy is sound and worthy of public 
airing. 

But let's remember one thing. If aiJ of 
these changes are to be instituted, if we 
are really going to make law school the 
vibrant , creative experience that it can be, 
it's going to take that most practical of all 
practica l things - money. And it's going 
to take lots of it. 

That means ihousands of dollars to 
devise and maintain various p rograms in 
clinical and trial practice. It means the 
S II 5,000 received by the library must be 
at least duplica ted next year . It means 
money and time and the efforts of many 

Nader Bites Banana 
A Scenario 

(A Mora lity Play in One Act) 
Time: After Midnight. 
The scene: A prefabricated 

plastic restaurant in a small 
western town. Seated at a plastic 
booth is Rolph Nader - he is 
obviously exhausted from three 
hours of speaking. Nader is 
reading o plastic menu offering 
hundreds of different pancake 
dishes and twenty different types 
of syrups, all plastic. Eyeing 
Nader reverently are several well 
scrubbed second year low 
students. {No, they ore not plastic 
- merely nervous because they 
ore sitting with such o well-known 
foe of all that is plastic in 
America.) 

A waitress approaches. Her 
apron is plastic. Nader continues 
to read the menu for several 
minutes, oblivious to the presence 
of the waitress. Then: 

NA DER: Do you have 
milkshakes? 

WAITRESS: No. 
N: Well, do you have orange 

juice? 
W: Yes. 
N: Is it real? 
W: (Sighs) Is anything real ? 
N: (Thinks for a moment, then 

laughs cynically): O.K., that was 
classic. I 'II have to remember that. 
That was worth coming to thi s 
restaurant fo r. 

,_t , 
W: (Sickly Iough, as though she 

is thinking, 'Who is this nerd?'1 
N: Do you have any kind of 

rea l fruit juice ? 
W: We have apple juice. 
N : Is it real ? 
W: Oh yeah, sure. We core 'em 

ourselves in the back room. 
N: Do you have any pineapple 

juice o r grapefruit juice - is that 
real? 

W: I dunno. 
N: Is anything on this menu 

real - arc you real ? 
W: (Sickly laugh}. 
N: Well, what about the orange 

juice - is it real? 
W: I guess so. 
N: Do you have icc cream? 
W: Yeah, vanilla and sherbet. 
N: Nnggh, vani lla and sherbet. 

I know! Do you have a banana? 
W: Yes. 
N: A real banana? 
W: Yeah , raw or in the skin? 
N: Oh, in the skin - otherwise 

I couldn't be sure it's real. {Nader 
turns bock to the admiring low 
students and says with 
con11iction:) 

Now that's what I really 
wanted all along, a banana. Which 
goes to show that if you look hard 
enough and work hard enough 
you can find what you really 
want. 

Curtain. 
• Dan Huff 

of the segments of the legal community . them at the least op ti ons as to what they 
No one ques ti ons the difficulty the want to learn and what they want t o 

legisla ture faces in doling out what little practice, the legislature must recognize 
money it receives in this time of tight the need for continued suppo rt of legal 
mo ney. Their job is not an easy one. But education. It is a priority th~t must rank 
in order to educate law s tudents to among the highest in the educational 
become useful lawyers beneficial to their needs of this state. 
c lients and to soc iety , in order to give • F7eUchman 

The Contest 
Imitation, someone once said, is the 

sincerest form of flattery . In keeping with 
such a philosophy, the Advocate hopes to 
sponsor The First Annual Arizona 
Advocate Libel and Slander and All the 
Other Good Things In Life Facu lty Grin 
N' Bear It Festival. 

The Festival, entitled The First 
Annual Arizona Advocate Libel and 
Slander and All the Other Good Things In 
Ufe Faculty Grin N' Bear It Festival for 
short , will be a series of true-to-life 
dramas depicting the various 
personalities, idiosyncracies and 
classroom behavior of that strange beast, 
the law school faculty . We are, 
accordingly, looking for students who 
have a knack for copying the behaviorial 
patterns of various faculty members, for 
produc tion of a play to be held here 
sometime in the spring semester. 

Facu lty members desiring to portray 
other facu lty members are equally 
invited . The Festival is in the early 
planning stages currently (thanks to a 
suggestion by Prof.· Roy Spece), and, as 
the man said, the p

1
ossibilities are endless. 

Please contact someone in the Advocate 
office to get the baU rolling. 

• Fleischman 
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The Fine Art 
of Chinese 

Wall Building 

Photographed by 
Mike Lex 

Produced by 

Dan Huff 

Written by 

Steve Hernandez 

\ 

The landmark case of Reynolds v. Sims (1964), first expounded th e 

principle of " one person one vote. " This marhd the beginning of equality 

in the apportionme nt are;~ . 

The "one person one vote" rule was subsequently applied to ot her 

legislative apportionments in county, municipal, and other local legislatures 

vi;r, Avery v. Midland County (1968). Most recenlly the rule was applied to 

a situation when~ a sute or local government selects persons by popular 

election lo perform government functions. Hadley v. junior College Dist. 

(1970). 
Equa l protection demands that a ll persons be treated equally, but what 

will be the next extension of the rule? Many commentators believe it will 

be the interpretation of the "one person one space" rule. 

The rule is part of the Uniform Library Rules which has been adopted in 

numerou s law schools across the country. The most recent school to adopt 

the Rules is the University of Arizona College of Law. 
What does the "one person one sp<~ce" rule mean? Legislative history on 

the rule is scarce and confusing. However, the predominant reason for the 

rule is not disputed. The reason for the rule was to establish equality 

among students while doing research in law libraries. In other words, it was 

passed to prevent the use of " Chinese Walls." 
In defining "Chinese Walls," the comminee meant for the definition to 

encompass any stack of books or paraphenalia which encumbers the usc of 

library space t o other studen ts. 
What are the limits or guidelines to be imposed? The comminee was 

silent. Thi s arti cle will attempt to shed light on the controversy. Im portant 

.uses of various courts around the country will be presented and 

commented upon to shed some light on the rule. 

The interpretation of "one person one space" was almo st decided in the 

case of Univ. of Cairo v. Bucks (1974), where cert had been granted. In this 

case an honOf code violation had been filed against a student who was 

using a. variation of the "C hinese Wall" called the "G reat Pyr.~mid." 

The student claimed the "Pyramid" did not fa ll within the rule. 

Unfortunately, while the stu dent wa s reachi ng for a volume of Oil & Oil 

Rights, he slipped on a black substance and w•s crushed to death when the 

wall subsequently coll;~psed. The case thus w•s moot. On the lighter side, 

the students of the law School erected a shrine in the form of an oil well, 

using di scarded ''Yellow Accent Markers.." . 
In an annual case in las Vegas, M.C. Pigs v. U.N.L. V. Bd. of Goi'S. 

{1972), two guinea pigs were charged with violating the rule by using 

library space to conduct "Money Maze Races. " The game con sisted of 

giving the Pigs different lega l problems and then utilized the maze itse lf, 

which consisted of volumes of Corpus juris, to so lve the problems. 

The court refused to extend the rule to "two pigs two sp•ces" and 

suspended the pigs from school. Unfortunately for the pigs, the I.R.S. 

heard of the game and an audit of their retu rns revealed that the pigs had 

been taking a Section 167 depreciation deduction on the maze. The pigs 

have not been heard of since. Rumor has it they volunteered for a Cancer 

and Related Marijuana Dise~ses research project under assumed name s.. 

Another case in Alamo, Texas, Sanrana er. ol. v. Texas Bd. of Go1•s. 

(1972), involved a suit by the en1ering first year class to declare certa in 

"Fonress Walls" a vio lation of the "one person one space rule." 

It seems that each research and writing section was to storm the 

"fortresses" of third year students on a rotating buis. The court held th01t 

the rule had not been violated. 
The court reasoned that the law school had a " rational b01.sis" in using 

this technique to keep the size of the first year class low. The court uid 

that the "trial by combat" method of gr.~ding was a more humane method 

of evaluating students in compari sion to final examinations. 

Perhaps the furthest ex ten sion of the rule h;r,s been in Fl orida in the case 

of Legs v. Flo. Bd. of Govs. ( 1973). 
Here 01 third year student had maintained a "Pacific RepOfter' ' house 

since her entrance into law school. T he court said the house , as a si ngle 

family dwelling did not fall within the rule. The court held that the student 

had established ownership by adverse possession. 

The student was subsequent ly evicted in another action, Fly· By· Nigl ll 

Realty v. Legs {1973). It seems that the student had rented the "house" 

during Christmas break to winter visitors, through a broker. Unfortunately 

tt]e fine print in the lease gave the broker an option to buy which he 

exercised. The house ha s now been exp;~ndcd in to a condom inium whi ch is 

doing a t hriving business. 
For a reprint of th is anicle send two coupons from any "Gilbert s 

Outline" and 25¢ for postage and handling. Members of the BJr may 

contact their local Bar Association for a "R ules M.Jnual" 011 a cou of 50¢ 

and please add S25 for 01 padded binde r. 
(A less scho larly treatise on the real new library space rules appc.an on 

page 4). 
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BOOKS: The Extension of Ego 
Review of FOR T il E DEFENSE 
by F. Lee Bailey 
with John Grec nya 
New York: Atheneum, 1975 
367 pp. with Index 

mo nth 's worth of entries in his 
je t 's log book in order to impress 
us with the work he does fo r a 
client. 

Bailey co uld also be fo rgiven 
fo r these lapses if the cases 
them selves had intrinsic interest 
and we r e p resented in a 
compelling style. Here, however, 
"For the Defense" comp ares most 
unfavorab ly with its predecessor. 
Only o ne case, the trial of Ernie 
Med ina for the Myl ai kil lings, has 

much national significance. It is 
also the o nly case in which the 
details are appealing e nough to 
make th e reader want to con tinue. 
Yet a fter I 00 pages (of a 360-page 
book), even the Medina trial 
became a littl e wea risome. 

DAR E TO BE GREAT 
An o ther one hundred pages is 

spe nt o n th e government's 
prosecu ti on of Bail ey for his 
involveme nt with G lenn ( " Dare to 
be Great" Turner whom Bailey 

F. Lee Bailey's la test effort in 
professional au tobiograp hy is 
truly ahead of its time - but 
unfortunat ely, not in the sense of 
being inn ovat ive. He should have 
wa it ed another Five o r ten yea rs 
before writing the sequel to"The 
Defense Never Rests: right now, 
his new book is more than a little 
superfluous. 

All of the five cases in his first 
book, " The Defense Neve r Rests" 
mad e fascinating read ing and ga ve 
us at lea st some insight into th e 
wo rki ngs of the c rimina l law from 
th e defense viewpoi nt. The o nly 
fascinating thing abou t ·'For the 
Defense.. is the immensity of 
Bailey's ego. The very fac t that he 
is wri ti .g a nother book about h is 
own cases shows ih at he wants to 
remi nd us ho w good a lawyer he 
is. 

New Library Rules 

EGO 
If he would stic k to portraying 

his ro les as cou rtroom wizard and 
super sleut h, he could be forgiven 
- after all , those are th e basis of 
his reputatio n. But the re really is 
no need to spend pages describing 
his house in Marshfield, Mass. 
(compl e te with pool, helicopter; 
Me rcedes a nd Maserati) and his 
wife (who see ms to ra te about the 
same spot in his affections as his 
Lear J et). He even goes so far as 
to reproduce in its enti rety a 

T he inadequate fa cilities in the 
College of Law Li brary have 
prompted ac tion by the Board of 
Governors and head li b rarian 
Thomas To rmey to rev ise the 
Library Rules and Regulations, 
accordi ng to Steve Hernandez, 
board member. 

The major rev isions a re in the 
Research Projects area . T he 
rev ision requires th at a pa tron 
should not accumulate books in 
excess o f those immedia tely being 
used while worki ng on research o r 
o ther special projec ts. In ad d it ion, 
at no tim e shou ld a patron's 
ma te rials occupy more than ' 'one 
study space." 

The change in the rule is an 
attempt to a lleviate the problem 
of s tudy space in th e library 
especia Uy during the upcom ing 
exam period . ll is also an attempt 
to ci rcu mvent th e stacks of books 
(often ca lled "Chinese Walls") 
accumulated by some student s. 

Another major change in this 
area will be the adoption of a 
" table designa tion card sys te m." 
When books in the li brary a re to 
be used for more than one day, 
the patron is to place a " tabl e 
designation ca rd" in the slo t on 
th e shelf normally occup ied by 
the book. T he purpose of I his 
system is to inform o ther pat ro ns 
that a particu la r book is c urrent ly 
in use with in the library and at 
which table is loca ted. · 

To implement the sys tem, 
library tables will be numbered 
and "table designation cards" wi ll 
be mad e available throughout the 
li brary. 

Violatio n of the Library Rules 
will be an Honor Code viola tion 
and subject to review .by the 
Board of Governors. Sue Fre und , 
cha irwoman of the Board , said 
violato rs shall be subjec t t o 
crea tive sentencing in th e form of 
working in the Library wi thou t 
pay. 

We go out of our way 
for Arizona's attorneys 

with the largest 
Trust Department 

in the state. 

Deliverable, measurable performance. 
A high level of personal service. And unequalled expertise. 

We welcome your inquiries. 

Valley National Bank 
'!rust Offices at: 

Phoenix, Flagstaff, Mesa. Prescott , 
Scottsdale, Sun City, Thcson, Yu ma. 

h ad helped represe nt when the 
FTC cracked down on Turner's 
operations. This earlie r story is 
the subject o f a chapter as well , so 
that a full third of the book is 
devoted to Bailey's own case if 
one considers the Turne r chapter 
as background for the la ter 
prosecutions. It is obvious that 
Bailey is inte nt o n playing the 
mar-tyr to the fullest extent. He 
might have been quite effective 
had he no t been as lengthy as his 
briefs. Any e mo tional e ffect o f his 
trial is lost in th e plethora of 
motions and oral arguments, so 
that the account t urns out to be 
a bou 1 a s e ntertaining as a 
hornbook o n criminal procedure-. 
If the revie wer as a law stud e nt 
fo und the chapter hard going, 
imagine how it must be for people 
not involved with law. Finally, in 
the context of the self-hype found 
in t he rest of the book the fac t 
that Bailey defended himself 
( turning dow n no less a figure 
than Theodore Koskoff, the 
" Dea n of American Trial 
Lawyers") is quite ironic. It is as 
though he were say ing, " When my 
own neck is on the line, there's no 
one good e nough to represent me 
but F. Lee BaiJey !" 

There are ce rtainly some good 
points to be mentioned . Bailey's 
objective po rtraya l o f military 
justice is worthwhile for the 
compariso ns it draws with the 
civilian system, alt hough one 
wond ers if Bailey would have 
been so objec tive had his cliept 
no t been acquitted. Then there 

Advocate Poll . 

are some ftne examples of the 
cross-examination and 
investigating fo r which Bailey is 
famous. Ye t these aspects have a 
hard struggle for the reader's 
attention amidst the tediousness 
of the narrative, unnecessary 
digressions (such as a description 
of the apartment complex into 
wh.ich he and his entourage moved 
during a trial in Florida), 
too-frequent use of oversta tement 
(e .g., " I don't think a comparable 
group of experts had ever be fo re 
been asse mbled in one 
courtroom" ) and occasional bad 
grammar. 

When t he subject is so meone 
Like Bailey , autobiography is .very 
tric ky . h is a ll too easy, when 
writing about major eve nts in 
which the author played an 
importan t and perhaps c ru cial 
role, to lapse into 
self-congratulation and to make 
the reader think tha t the autho r 
was absolut ely indispensable . 
Bailey scarce ly managed to pull it 
off in " The Defe nse Neve r Rests;" 
he and his new co-auth o r were not 
quite as skillfu l this ti me. As 
remarked at the outse t, he shou1d 
have allowed more years and more 
big cases to accu mulat e be fore 
embarking on another literary 
endeavo r. After this book, I 
certain ly won ' t be wait ing 
anxiously for his account of the 
Hea rst case. 

T he Advocate has dona ted tttis 
book to th e Law library, where it 
is available for c heck-ou t. 

• Norman Kotler 

Grade Changes Sought 
by Chris Wooten 
Advoca te Associa te Editor 

With exams lurking down the 
road a bit , grades an d all .they 
en tail have occu pied the 
somewhat more unpleasa nt 
momen ts of many a stud e nt's day. 
It is at these times that 
consideration as to whe ther t he 
curren t gradi ng sys tem has any 
relation to o ne's performance at 
law sc hool is given serious 
a ttent ion. 

There may be the proverbial 
light at the e nd of the proverbial 
tunnel, after all . The law school 
cu rricu lu m committee is currently 
study ing two proposals to change 
the c urrent grad ing system . 

Den nis Gray , a third year 
studen t , submitted one proposed 
alte rnative to the grading system . 
His nume rical system compares 
with th e present letter system as 
follows: 

I. 85-above 
I. A+ =89-90 
2. A =86-89 
3. A· =85 

II . 80-84 
I. 8+ =84 
2. 8 =8 1-83 
3. B· =80 

The main thrust of Gray's 
pro posa l is to provide a more 
accu ra te c lass ran king. He 
con tends that the numerical 
syste m is more equitable: in that it 
rewards those d o ing A+, B+, C+, 
a nd D+ work, a nd thus is a more 
accurate renecti on of 
perfonnance. 

Prof. Joel Finer takes issue 
with Gray's proposa l and has his 
own alternat ive. Finer fee ls the 
present grading system doesn' t 
reward student s doing superior 
work . His proposal is designed to 
produce averages and class 
standing which more precisely 
measure the stud ent 's ability and 
performance. His alte rnative is as 
follows: 

A+= 12 
A= II 
A·= 10 
B+ = 9 
B=8 
8- = 7 
C+= 6 
C=5 
C-=4 
D+= 3 
0=2 
D- = I 
E=O 

lll.1 75c~ =79 Because the future of these 
2. C =76-78 proposa ls, in large pa rt , depends 
3. C- =75 (minimum grade on a student "consensus," the 

needed to graduate) Advocate has provided a ba llot to 
IV . 67-74 po ll student reaction to the two 

I . D+ =74 proposals. If you care to 
2. D =71-73 partic ipate , indica te your c ho ice 
3 . D· 67-70 and other comments and drop the 

V. 66 and be low is a failing ballot in the bo x provided in the 
grade Advocate Office. ------------------------------ --

GRAY'S PROPOSAL FI NER'S PROPOSAL 
Yes __ No __ Yes __ No 

--NEITHER OF THE ABOVE 

OTHER COMMENTS•------------------------------
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Clinical Program Revised Product Safety 
Topic at Meeting 

by Chris Wooten 
Advocate Associate Editor 

There is yet anot her Clinical 
Program planned to begin in the 
spring semester. Now, the 
program will be two semesters 
long. The student will first take a 
classroom compo nent in either 
the criminal or civil field in one 
semester to be followed by a 
semester of field work. The 
program is limited to 8 total ho urs 
of Oinical work, therefore, the 
choice is between taking one of 
either the criminal or civil courses 
and then the juvenile delinquency 
course or taking both the criminal 
and civil courses. 

The crimina l class will be meeting once every three weeks 
taught by attorneys from the for o ne hour to discuss problems 
Pima County Attorney 's office and experiences enco untered fn 
and Pima County Public the field. All students in a field 
Defender's office and a faculty placement will be ce rtified 
m e mber . The c lassroom pursuant to Rule 28 (e). 
component in the civil area will be The fie ld placements for 
taught by Kenney Hegland and Criminal Clinica l Practice are : 
Andy Silverman_ with assistance · 1. Pima County Attorney's 
from attorneys from the Office 
Neighborhood Law ·office, Pima 2. Pima County Public 
County Legal Aid Society and Defender's Office · 
private practice. 3. Student Defender Program 

When student s have completed 4. Phoenix City Prosecutor 
the classroom component they s. Private Attorneys 
will be assigned to a fie ld Civil Clinica l Practice field 
placement. The work wiU consis t placements are: 
of approximately 15 hours per 1. Neighborhood Law Office 
week in the field with a group 2. Pima Coun ty Legal Aid 

Lawyer Specialization 
Tentatively Approved 

3. Civil Division of Arizona 
Attorney General's Office 

4. Private Attorneys 

Ot her limitations in the 
program are: 

I . Student s may not be paid 
for clinical work except du ring 
the summer. 

The fir s t ste p towa rds 
spec iali za tion of lawyers in 
Arizona is underway following 
tentative adoption of a pilot 
program last spring by the Board 
of Governors of the Arizona Bar 
Association. 

If reaction from bar mempers 
is favorable, the board intends to 
adopt a pilot program in final 
form. To gauge such reactions, 
four public m ee tings were 
cond u c t e d in No vember 
thro ughout the state. 

Should the Board of Governors 
adopt the pilo t program in rinal 
form, it will be sent to the 
Arizona Supreme Court for its 
consideration. 

PILOT PROGRAM 
The pilot program is a gradual 

approach towards specialization , 
according to Howard N. Singer, a 
Phoenix attorney and chainnan of 
the state bar's Com mittee on 
Specializatio n. 

"By proceeding in a limited 
way," Singer said in the Fall issue 
of Arizona Bar Journal , "on a 
'pilot' basis, information can be 
gathere d fr om the Arizona 
experience on which to decide the 
eventual shape of specialization in 
the state." 

If adopted in final form, the 
pilot program will be administered 
by the Arizona Board of Lega l 
Specialization. The nine-member 
board will include specialis ts and 
general practitioners, as well as 
representatives from the faculties 
of the state's two law schools. 

Specialization in tax , criminal 
and workmen's compensation will 
be permitted initially · under the 
pilot program. 

REQUIREM ENTS 
An attorney who has practiced 

at least five years on a full time 
basis and has been substantially 
invo lved in a· specialty for at least 
three years may apply for 
specialization status. 

Upon a showing of such 
substantial involvement to the 
Arizona Board of I:.egal 
Specialization, the attorney may 
use the words " Specializing in 
Criminal Law {or Workmen's 
Compensation, Tax Law)" to 
describe himself in the telephone 
directory and o n business cards. 

does not pennit any lawyer to 
claim 'expertise' or 'certifica tion' 
in a particular field of law," said 
Singer. " What the Arizona plan 
does is to permit a lawye r 
recognized as a specialist under 
the program to hold himself out 
as such, in a limited way, to 
members of the public." 

RENEWAL 
Renewal of s pecialization 

status under the program wo uld 
be at least every five years. The 
board will set requirements of 
continui ng educa tion , which 
according to Singer are expec ted 
to be comprehensive. 

ff recognized as a specialist, an 
attorney could still practice in 
other areas or even become 
specialized in other fields. A 
specialist could not, however, 
expand his work outside his 
specialty for a client referred to 
him on the basis of his specialty 
only. 

The pilot program will be 
financed by application fees, and 
will be in effect subject to 
reevaluation of the Board o f 
Governors no later than five years 
after its inception. 

If 

2. Except during the summer, 
a studen t who is ce rtified with an 
attorney or agency cannot also 
work on a pay basis for t hat 
attorney or agency during the 
certification period. 

This new program is being tried 
in response to student requests 
during the past year. A good deal 
of planning and effort has gone 
into the change and it is hoped by 
all involved that this latest 
program will be a success. 

I law Women Elected I 
Seven women law students 

were recently elec ted to the 
Steering Committee of the Law 
Women's Association. The new 
members of the committee, who 
will serve as officers of the 
women's group this year, are : 
Barbara LaWall , a third year 
student ; Elizabeth Buchanan, 
Susan Freund and Connie 
Trecartin, all second., year 
studen ts; and Ann Dawson, Isabel 
Garcia and Ann Littrell , the frrst 
year representatives. 

Its 
LAW 

Cassettes 

Law Dictionaries 

P.L.R.C. 

We Have It ALLI 

by Steve Kravitz 
Advocate Associate Editor 

The lega l aspects of product 
safe ty were discussed recently by 
a group of design engineers at the 
13th annual Reliability 
Engineerin g and Management 
Institute in Tucson. 

The main speaker on the topic 
was Dr. Leslie W. Ba ll , director of 
the Safety and Manned Flight 
Awareness Office of the Marshall 
Space Flight Cen ter o f NASA in 
Huntsvill e, Ala. Ball , in his speech 
before 90 engineers from around 
the country, discussed product 
liability and safety concepts, 
manage ment and compliance with 
increasingly stringe nt legal safety 
req uirements. 

" The manufacturer and his 
design and reliability engineers are 
being held responsible in most of' 
the cases resulting in human 
injury or dea th ," said Dr. Dimitr i 
Kececioglu , directo r of the 
conference and a professor of 
aerospace and mechanical 
engineering at the UofA. He said 
this has put the burden on the 
manufacturer to keep complete 
design records with explicit 
sta tements that he has looked into 
failure modes and effects and 
tired to minimize if no t eliminate 
such problems in design . 

Kececioglu sa id the courts ask , 
" What efforts have you expended 
to minimize failures which result 
in human injury and dea th and 
damage of o ther equipment?" 
This requires documentation that 
the manufactu rer of the produc t 
has done his best from the 
inception of design to testing and 
use of the product, he said. 

Because the manufacturers are 
being held liable more frequently, 
Kececioglu said, " The lawyers 
that make products liability cases 

"EVERYTHING 

FOR THE 

sTUDENT" 

their spec iality ought to hold 
seminars for ma nu fac turers and 
tell them what they ought to do 
from a legal standpoint to 
minimize such cases being brought 
against them." 

He explained that in the fi'eld 
of reliability engineering, attempts 
are made to assu re through failure 
modes effects and criticality 
ana lysis what will happen if 
components fail with regard to 
system pe rformance. The stud y of 
possib le damage to human beings 
is known as safe ty o r hazard 
analysis. Reliability and design 
enginee rs togethe r take a very 
close look at how componen ts 
should be redes igned and 
repacka ged for lower fa ilure rates 
and highe r reliability , he said. 

" The liability aspects are 
tremendous. I unders tand there 
are over one-ha lf million lawsuits 
pending, where equipment 
suppliers and manufacturers are 
being sued to recover damages 
resulting from injury, death , loss 
of production or loss of capability 
to earn a livelihood," the 
professor said. 

Kececioglu , who was formerly 
employed by Allis-Chalmers in 
Milwaukee , Wis., has testified 
twice as an expert witness in 
products liabili ty cases. In one 
case, a farme r operating a corn 
picker combine machine lost a leg; 
in the other, a person operating a 
chopper and shredder was kill ed 
when a piece of wire became 
lodged in the whee l of the 
equipment and fl ew in his eye. 

Summing up his view of his 
professional role , Kececioglu said, 
"The key is as a teacher , engineer 
and scientist to leach your 
engineers so that you get the 
minimum failure probability so 
that such cases don't occur." 

No reference to specialization 
would be permitted on 
letterheads, building directories or 

All Types Of Study Aids! Complete Fast Service! 
shingles. ' 

.. The sta tement permitted 
under the Arizona pilo t program 

Support our 
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by Norman Ko tl er, Dan Huff 
and Steve Hu bert 

On Octobe r I 6, a packed house 
enthusiastically listened to one o f 
Ralph Nader's now·familiar 
surveys of the ills of North 
American society. Although he 
spoke for over I ~ hours and then 
answered questions for another 
I ~. he seemed more than willing 
to ta lk to A dvocale reporters and 
whoever else happened to be 
backsta ge. In talking to Mr. 
Nader, one was immedi ately 
impressed with his energy and the 
stre ngth o f his convicti ons . And 
we didn' t have to ask too many 
ques tions or do much prodding: 
he was more than willing to 
deliver his critique of Ameri can 
lega l educat ion. 

Q. What's yo ur conception of 
how a law school should be 
preparing future lawyers? 

Nade r: First , it's im portant to 
kn ow what a law school shouldn't 
be doing. It sho ul d n' t be a mirror 
image of the lega l profession's job 
needs. If it is, it's simply going to 
prepa re law students to work in 
the existing legal posit ions that 
represent wealth in . America. 
Instead, a law school should ask 
it self, what are the principal lega l 
needs o f a socie ty and how can 
these needs be met by the 
educa tion of the stud ents? The 
principal needs of a society o ften 
have very littl e to do wit h 
whether something comes in with 
a reta iner. For instance , poverty 
law - no re tainer ; environmental 
law - until recentl y. very fe w 
re taine rs, it's a pioneering area : 
the interest in accou ntable 
bureaucracy in governm en t -
you're no t going 16 be able to 
open an offi ce and ge t a re tainer 
on thal. 

Law school s should be more 
than trade schools. They shou ld 
enl arge the horizons and the 
visions of the studen ts to pioneer 
if th ey so wish and to deve lop 
areas o f la w wh ich eventuall y will 
be struc tured in terms of a 
livelihood fo r them. The ear ly tor t 
lawyers of ten took great risks and 
thi.!Y go t no thing in re tu rn . Bu t 
now they've so em blazoned the 
area of the la w, some peo ple thi nk 

they're making too much money. 
The important thing is to ask 

the questi on, what are the major 
lega l needs o f a soc iety? Instead of 
just teaching law students how to 
handle a million dollar estate , 
they should also teach law 
students how to investigate a 
pro bate court scandal. How small 
estates fa re under the present 
system, how small claims courts 
are operating, how many peop le 
can use the law in this country (if 
they can't afford it , they can't use 
it ). 

These questions aren't asked . 
You see they're no t business law 
questions. Perhaps the most 
damning indic tment- of law 
schools is that you can go three 
years through a law school and 
no t discuss the question of how 
many people can afford to use the 
law in different kinds of 
grievances and how many people 
do in fa ct use the la w. And the 
co nclusion , basicall y , is that most 
peop le arc shut o ut of the legal 
system because they can ' t afford 
it. And that's not just the poor. 
Let's say a middle class person has 
a lemo n ca r problem of SSOO. 
Dealer won't do a thing about it. 
The consumer has a right to go to 
court and sue General Moto rs. 
Even if the consumer wins, he 'll 
lose econo mica ll y in terms of the 
costs and the delays. 

So law schools should be the 
ones tha t ask these pioneering 
qu es tions, articulate new missions 
for the lawyer and the lega l 
profession , and investiga te the 
legal system with student s do ing 
the investi ga tion to be tter 
understand the real ity of the 
system ra ther than sim ply to work 
their reasoning on the myths of 
the system . 

Q. How do you ge t the law 
school separa ted from the 
profession and the business 
community eno ugh so that it will 
give the student those types of 
courses? 

Nader : Part of it can be done 
by awakened s tude nt s. You see. 
the fa cul ty wi ll te nd to proceed 
o n a business as usua l basis , 
thinking tha t all the students wa nt 
is to get through law school so 

:. 

Ralph Nader Discusses legal E 
" ... don't consider your 

three years of legal education 
in light of the bar exam. 

You will ruin 
your legal education 

that way." 

.f 

may get a day or two at the end 
of the course on that , maybe 
three or 'four days on that, but the 
bias is heavily in the areas that are 
shaped and structured and 
controlled by corporate powers. 

Q. But isn't that bias 
diminishing? 

Nader: It 's much better than 
when I was at law school , but 
you ' re still not even at first base. 

Q. How do you bring about 
change in an institution as staid 
and as old as law school? 

Nader: The student s can 
change it for themselves. You can 
have a double track legal 
educat ion , even if you can' t 
change the faculty and the courses 
(and you can alwa ys do a tittJe o f 
that ), and you can teach yourself. 
Do you have to write independent 
papers? That's a choice of subjec t 
that gives yo u considerable leeway 
- you do n' t always have to psych 
out the pr ofessor for his favorite 
to pic. There's more cli nical 
education developing. Ge t some 
sum me r work o ther than work ing 
in a corp orate law fi rm. You've 
go t to choose - do you want to 
be a pioneer and be free to apply 
yo ur o wn legal skill s and your 
value systems o n the grea t legal 
problems of the soc iety that are 
ignored by most of the law 
profession , or do you wa nt to go 
the easy wa y? You toe the line, 
you memorize the black letter 
law, you get a fairly good grade, 
you pass the bar , you go do wn the 
chute into a local corporate or 
company firm and spend the rest 

- of your life taking orders like an 
automaton. 

they .can get good jobs. But the 
students can say, in effec t , that 
they want more than just go ing 
th rough the motions learning a 
legal trade and then going i.nt o a 
law firm , that they want to see 
what the law can -do to advance 
justice in th.is society , to articulate 
society 's goals, to make 
government work , to make 
corporations responsive, to help 
save the environment , to treat the 
elderly with respect, to make su re 
the tax system is a source of 
equity rather than a source of 
inequity , to develop a future fo r 
the young, to deal with the 
problems of world hunger and 
world peace. These are all areas in 
which lawyers can make great 
contributions. 

Q. But do you really think the 
students cou ld get faculty to 
change their attit udes? 

Nader : They'll get . some 
faculty to change their attit udes 
because of the interest facto r. If 
fa culty see an interest, see 
motivatio n, they'U begin to 
change the way they do their 
courses. Particularly if the 
students can say, lOok, here 's an 
estate planning course. Why don't 
we spend at least a third of the 
course dealing with the problems 
of the smaU estate in the probate 
system even though it 's not in the 
casebook or the tex t book . WeU, 
it 's going to wo rk in some areas. 
Furthcnno re, law student s can 
teach themselves on their own , 
apart from the courses. 

Q. If we have the time. 
Nader : You do have the time. 

If you know an ything about law 
school, you ' ll realize it's one of 
the eas ies t professional schools to 
ge t through with a median 
average . One of the easies t. You 
wan t to ta lk abou t work, go to 
architec tu ra l grad uate schoo l. Fo r 
example, I th ink any reasonably 
brigh C ll arvard law student could 
pass Harv ard law school with a C 
average workin g one mo nth ou t of 
the school yea r. One mo nth, 
th at's all . So you've got the ti me . 
But if you wa nt to try to whillle 
away fo r a top A-plus or A·minus, 
then you're going to lose the 
opporlun ity to get a real lega l 

education on the side. 
Q. Do you think legal ethics 

courses will help shape the fut~re 
outlook of lawyers? 

Nader: No. It would be better 
to teach ethics as a by-product , 
that is, to get students in clinical 
educational situations like 
studying corporate conflicts. Say 
you study corporate conflicts 
with a consumer group , or 
corporate conflicts from inside 
the corporation. Say, the conflicts 
of conscience of an engineer who 
knows the ca rs are defective going 
off the line - how can the 
engineer be given a legal remedy 
and a lega l redress system to 
resolve this difference of fa c t and 
policy be tween him and the 
managers of the corporation. 

Once you deal with those kinds 
of situations you learn eth.ics as a 
byproduct. If you just have an 

· ethics course - black letter law 
and hypotheticals separated from 
the .realities of everyday problems 
- it's going to go in one ear and 
out the other. It 's like reading the 
Bible - how many people read 
the Bible? But if you're allowed to 
interview these peop le who have 
these conflicts and in effect live in 
these conflict situations as part of 
your clinical education, you're 
going to ge t much further. 

Q. Could you elaborate on 
what's wrong with what law 
school courses emphasize? 

Nader : Noti ce the bias of th e 
law school curriculum . No ti ce, for 
exa m ple, how many courses deal 
with the kind of business law and 
corporate law compared to the 
number o f courses that cou ld deal 
with the weak, the unrepresen ted 
and the poo r or the un organized 
in society. For instance, you wilf 
study all about the ta x system in 
temls of tax shelte rs, ta x 
preferences - will yo u study 
about ta x reform ? You' ll study 
about crime in the s treets, wiU 
yo u stud y about corporate crime? 
You'll stud y abo ut estate 
plan n ing, will you study about 
environ men tal planning? You will 
study torts tha t involve human 
negligence, will you stu dy tor ts 
in vOlving neg ligent design o f the 
au tomobile or the highwa y? You 

Now you might be more 
comfortable that way in the sense 
that in the first few years you'll 
be able to buy that new car and 
perhaps put the down payment on 
a splitlevel house, but I don' t 
think that 's the measure of a 
professional 's happiness. After a 
wh.il e you begin hating yourself 
and your job or if you don't , 
you've so neutralized your moral 
system that you 've lost your 
humanity. The great frontiers in 
this country are beckoning to 
pioneers. That should be in itself 
the challenge. Can you imagine if 
your lega l efforts cou ld save a 
hundred thousand lives? Could 
help solve the energy situation, 
cou ld ge t a more equitable tax 
system? If you work in a 
corporate firm your job is to 
make the tax system more 
inequitable. 

Q. So yo u think we can pass 
the bai- easily? 

Nader: Easily. First of aU do n' t 
consider you r three years of legal 
education in light of the bar 
examination. You will ruin your 
legal education that way. The bar 
examination is prefaced by a very 
good three or four week cram 
cou rse that- is so focused, so 
narrow, so bread and butter that 
if you just go to that cram course 
you 'U be i ble to get through the 
bar. 

Q. What do you think of the 
role of the attorneys in this 
society - are they too powerful? 

Nader: The atto rney in 
Americ an society is more 
powerful than any other society . 
Lawyers in the U.S. have much 
more powerful roles and are much 
more abundant per capita than 
lawyers in Japan or Western _ 
Eu rope for example. n1at means 
they 've got a big burden on them. 
They can' t cop out as easily . They 
are the centra l pro fession, the 
catalytic profess ion tha t draws the 
e n gineering , sc i e n t ific, 
architectural , medical and other 
professions together in order to 
make po licy, whether in courts , 
before regulatory ngencies or 
legislat ive bod ies. There are some 
who say lawyers have too much 
power, but perhaps a better way 
of looking a t it is that lawyers 
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~ucation 
should learn ' how to use that 
power more justly . 

Q. In your speech earlier you 
were talking about people 
delegating their power and their 
rights to bureaucrats - are 
lawyers part of the problem? 

Nader: Well , if they're in 
government age ncies, certainly 
they're part of the agency sys tem. 
But what lawyers should do is 
crea te legal opportunities for 
people to determine their own 
lives and to resolve their own 
grievances. They can establish 
effective night-time small claims 
courts, they can push instead of 
oppose (as they have for years) 
prepaid legal insurance plans, they 
can develop admi nis trative access 
systems to the regulatory process 
for ordinary people, they can 
abolish obstacles to lega l standing 
in the courts and before 
administrative agencies. They can 
do aU these things and many 
more, but by and large maybe 
three or four thousand lawyers 
out of 350,000 lawyers are trying 
to do this full time in the Un ited 
States. And if you want to 
measure their effectiveness just 
study what they 've done - what a 
handfu l of lawyers have done. 
Imagine if that number was 
tripled or quadrupled! 

Q. How can we promote the 
growth of public interest law? 

Nade r: Law school seniors, if 
they don't want to go into public 
interest law, if they want to go 
into the corporate practice, Ute 
least they can do is set up a 
tithing system whereby they tax 
themselves one percent of their 
income every year. So that if you 
have a class of 200 lawyers they 
will support fulltime two public 
interest lawyers year in and year 
out. Can ~you imagine if every law 
school senior class in the country 
did that? It would afleast develop 
a new dimension to the legal 
profession of lawyers without 
specific business~lient type 
environments trying to advance 
the broade r professional concerns 
in the lega l system. 

So you might want to poll 
your senior class by asking, would 
you be willing to put one percent 
of your lega l income a year in a 
trus t fund to se t up a public 
interest law firm in Arizona, 
which every class would add two 
more lawyers to each year. So in 
ten years you wou ld have twenty 
public interest lawyers in Arizona. 
They could change Arizona with 
that number of lawyers winning 
cases and taking leadership ro les 
for civic groups and advising 
groups ho w to develop 
neighborhood action plans, 
interpreting the law, advising the 
legislatu re. Once you do it here in 
Arizona it would be much easier 
to spread the word around the 
country. But nobody has the 
nerve or the courage to try . 
lnte!Jectual courage is the ra.rest 
commodity ip the country. Not 
only for lawyers but for anybody. 
Now if you think th is is a good 
idea, within two or three weeks 
you prepare ~ letter and you send 
it to all the law school seniors. 
You say there's a need for public 
interest law, here's what public 
interest lawyers have done around 
the country , we owe it to the 
profess ion to support this, wou ld 
you pledge o ne percent of your 
income towards this goal? Sec 
what the rep ly is. 

Q. Wha t about the graduates 
who can't devote all their time to 
public interest work? 

Nader: Of cou rse, there's the 
middle ground where you go and 
pract ice you rse lf and you earn 
your bread and butter, bu t you 
still take severa l pro bono cases :Ill 
the time. So say you alloca te 25% 
o r your time pro bono and 75% of 
your time you're taking 
negligence cases, estate cases. 
regular commercial law cases. 

Fine. If you get in a big firm, 
though , you won't be able to do 
that as easily because the fi rm will 
say, Hey, we've got our client s 
and. your ac ti vities engage in a 
conflict of interest with the firm. 
We're represen ting these 
corporations and your pro bono 
advocacy is on the other side. 
That's why it's so important to 
stay in a small fim1 or a solo 
practice if you can. 

But going back to the other 
plan, if you don't want to go one 
per cent, then go two per cent , go 
three percent, go four per cent. 
Every per cent you go up you 
increase one per hundred in tenns 
of full time public intere.'it~ 
lawyers. Imagine if 30,000 law 
students did that. 

Q. In Arizona they'd call out 
the nationa l guard. 

Nader: Now there is an 
Arizona center for law in the 
public interest in l)hocnix? 

Q. I'm not sure. 
Nader: It 's got one lawyer, I 

think. Some young la wyers are 
supporting it in Phoenix. But I'd 
get in touch wi th them and see 
what they're trying to do, and 
give them some support. Maybe 
they need some legaJ research. 

Q. Have you noticed a decline 
across the nation in the interest in 
pro bono? It seemed very hot a 
couple of years ago, but now has 
cooled. 

Nader: Yes. A few years ago 
the students would say to the 
recruiters, do you have pro bono 
opportunities, if you do I' ll be 
more likely go to wit h you. Well , 
now the job market has changed 
and there's mo re supply than 
demand so the students are not 
asking that and the law finns are 
not keyed up to it . Except for a 
few law firms it has curved down. 

Q. Where can we get 
information on public interest 
practice? 

Nader: If you want to know 
what a public interest law firm 
does, there's a recent article in the 
Los Angeles edition of the Wall 
Street Journal on page one; and if 
you want to get a copy of our 

docket for our public interest law 
firm , just write to Alan Morrison, 
Seventh Floor, 2000 P. Street 
Northwes t , Washington D.C. 
20036 and ask for a copy of the 
docket and you' ll get an idea . Just 
ask yourself, aren 't these the 
kinds of cases I'd really like to 
practice o n? Or do you want to 
practice on the 42nd count of an 
an titrust case rep resent ing 
Phelps·Dodge against the 
Antit rUst Division for the next 
four years as a you ng associa te in 
a growing Phoenix law finn ? 

Q. If one wa nted to work for 
you this summer, how would he 
or she apply? 

Nader: Write Morrison. 
Q. What do you think of the 

so--c3lled superlawyers - F. lee 
Bailey, Clark Clifford , etc.? 

Nader : What abOut all the 
lesser known lawyers who represent 
the poor, the sharecroppers and so 
on that don ' t ge t the pub licity. In 
so far as they interest people in 
the law they're good. But you 
know, take Edward Bennett 
Williams, t don't know when the 
last time was that he took an 
indigent case. He's willing to 
defend the unpopular o nly if they 
come in with a retainer. The 
unsung heroes are the lawyers 
around the coun try who take 
these cases in Appa lachia and 
elsewhere because the people need 
rePresentation, not that they're 
going to get coverage. There's 
nothing wrong with coverage, but 
we tend to focus too much on the 
few celebrities. 

Q. What about providing lega l 
services for the indigent . Some are 
saying the indigent are provided 
for , but it's really the middle 
class, which is too well off to ge t 
free legal help but too poor to 
afford regular lawyers_. that really 
needs the help. 

Nader : That's a myth that 
circulates. The indigent are not 
taken care of. There are about 
2,000 lawyers and they don 't take 
care of 45 million people, no' 
matter how hard they work . What 
we need basically is a new legal 

principle operating in ou r society: 
If you are given righ ts, you sha ll 
be given lawyers, you shall be 
given remedies. Rights without 
remed ies. without lawyers, are 
pape r rights. Now if yo u say to 
people, well you've got righ ts and 
you can pursue them in court but 
you've got to have the money, 
that means in effect that if you 
can get over this econo mic barrier 
you can avail yourself of you r 
cons titu tional and otherwise legal 
rights. That's a charade. So we 
need more prepaid lega l insurance 
systems, more cooperat ive legal 
insurance sys tems where the 
client's, in effect, hire the lawyers 
on a full time basis, el im inating the 
fee fo r service system and getting 
it o n a need basis after the 
premiums arc paid. 

Q. It sounds like you 're 
advoca ting a public defender 
sys tem for civil li tigat ion. 

Nader : Yes, of course. Say if 
you want to challenge a 
regula t ory age n cy's 
detenn ination, you can't find a 
lawyer, but you've got the right to 
chall enge it. What does that 
mean.? That mea ns you really do 
not have the right. The problem is 
lega l education is hooked on 
teaching yo u about the lega l 
system as it should be, instead of 
what it really is. And even when 
they teach it to you as it should 
be taught, it's wi thi n very narrow 
limits. By that I mean you get the 
idea that consumers have all these 
rights; but nobody says, well, but 
99% of them can't be respected 
because they can' t affo rd the legal 
system to pursue those rights. 

Q. Can this analysis be applied 
to other areas besides consumer 
rights? 

Nader: The same is true with 
corporation law. You study 
corporation law from the point of 
view of the corpora tion. A little 
from the point of view of the 
shareholders. Do you study it 
from the point of view o f t he 
workers? Do you study it from 
the point o f view of the dissenting 
professional people in terms of 

.---Teaching Ethics - Prof Ares Responds--. 
One of the areas which the 

Advocole asked Ralph Nader to 
cast a critical eye upon during our 
interview with h im was the 
teaching of Ethics, or Professional 
Responsi bility, in law schools. 
Since Professor Charles Ares is 
currently teaching the Ethics 
course, using what has became a 
mountain of photocopied pages of 
a new textbook by Andrew 
Kaufmann , we sought his response 
to Nader's suggestions. The 
following are Mr. Ares' comments 
verbatim. 

Q. Why do you think there 
should be separate ethics course , 
or more generally, why does the 
bar think there should be a 
course? 

Ares: I'm not sure the bar 
thinks there should be a separate 
courSe. There's the ABA 
requirement that speaks in te rms 
of "instruction ," it doesn't say 
''course." Typically, I think it is 
the subject of a separa te course. 

I guess there are reaUy two 
reasons why I think that. One is 
that although the so--called 
pervasive method (where thc.se 
problems are raised in the context 
of substantive courses or 
procedural courses) is, I think , a 
'-'Cry effec tive way to raise the 
problems so that they make sense 
because they're in con tex t, the 
fact is that they don't get raised 
very much in those courses: and 
because of the press of time, when 
they are raised, they're raised only 
glancingly and not pursued ·very 
far. Moreover, t think that eve n if 
the faculty is, :IS I t hink is 
becoming tru e, more sensit ive to 
those issues and therefore raises 
them in the individua l courses, I 
don't think that it's really possib le 
to draw all of the problem,; 

together and give a coherent 
picture of all the obligations and 
responsibilities and immunities 
that lawyers have. So I think it 's 
just sort of inevitab le and 
necessary that there be a separate 
course where you can specifically 
focus on these issues. 

Q. Do you think that the 
course actually helps people to be 
mo r e "p r ofe ss ionally 
responsible?" 

Ares: I can give a qualified 
affirm ative answer to that. If 
you're asking me, do I think it can 
teach people to be more moral, 
no. Do I think that it teaches 
them to be more professionally 
responsible? The answer to that 
may be yes, in that it can sensi tize 
people to dangers and risks and 
problem areas and give them some 
general sense of what the 
considerations are that you have 
to take into account in deciding 
what's the best course of actio n in 
prac tice. So in that sense, I think 
it does have that effect. 

One of the principal arguments 
against courses li ke this is that it's 
an attempt to preach to people. If 
that 's what's implied in the 
question, I don' t think the course 
does any good. I think people's 
values are set pretty much by the 
time they reach law school. But I 
th ink that it's important and 
useful to relate those values which 
each of us has worked out for 
himself or herself to the rules the 
profession operates by and the 
special kind of pressures that 
lawyers arc under. 

Q. Would it be more effective if 
we handled the course, as Mr. 
Nader sugges ts, by ha ving clin ic..1 \ 
situa ti ons in which student s are 
actually experiencing in some way 
the connicts tha t we ·ve been 
talking about ? 

Ares: I think that it wou ld b 
very useful , to do it that way. Bu 
if you think about it for a littl 
bit, you quiclcly reali ze that 
practice throws things up 
randomly and frequently no t very 
.cleanly . That 's a very inefficient 
way to come to grips with the 
whole range of problems that 
lawyers are likely to face. I think 
tha t you're fo rced, if you're going 
to get any kind of scope to your 
treatment at all , to simulated 
exercises and some very 
systematic, classroom-oriented 
ent.e rprise. In a way , however , the 
pomt Nader makes is the point to 
which I think these materials that 
I've been trying to use are a 
response. They at least try to put 
the materials in a prob lem setting 
and try to get the stude nts to ac t 
out the roles. 

Reporter's note : Professor Ares 
was not the on ly person 
approached for comment. 
However, when asked for an 
opinion o n Mr. Nader's statements 
about the way in which 
corporation law is genera lly 
taught, Professo r Junius 
Hoffmann declined to make any 
formal comment. He d id say 
brieny, however . that hi s purpose 
is to convey to student s an idea of 
what is happe ning in the courts, 
i.e., an understanding of how 
judges are interpreting the statutes 
and regulations as they now exist 
and what arguments :uc and are 
not succeeding in the cou rts. In 
this way , he says, at least new 
lawyers will know what to expect 
once they start practidng. 

T he Adi'Ocatt• al so app roa~hcd1 
the De::tn :tnd the Edi to r·in·Chic l 
of law review who dcclmed t..J 
comment . 
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their own civil righ ts within the 
corporate structure? Do you 
study the in teresti ng pa radox that 
the Bill of Rights rel ates to 
protecting people from arbitrary 
governmen t action but does not 
relat e to protecti ng people from 
arbit rary corporate actio n? So 
there should be a new set of 
employee rights within the 
corporat e st ru cture? Do you 
study the in terest ing paradox that 
the Bill of Rights relates to 
protec ting people from arbi trary 
government ac tio n but does not 
re late to p rotecting people from 
arbitrary co rporate action? So 
there should be a new set of 
employee rights within a 
corporat ion apa rt from the union. 
Rights of free speech , for 
example. If you speak out within 
a corporati on and say, "Genera l 
Moto rs, you' re my employer but 
you're putting o ut defective ca rs" 
and you're fired, shou ld you have 
a grievance procedure? 

Do you eve r study the 
hammerl ock that the Delaware 
code has on the rest of the 
country? It 's the lowest common 
denominator, it has been devised 
to attract big co rporations as a 
revenue device for the state of 
Delaware. And as a result lhe 
states can't really get anywhere , 
because the minute they sta rt 
doing something stringent on a 
corporation you get an exit of the 
corporation to the lowes t 
common denominator - Nevada 
o r Delaware. Do you discuss 
whether there should be federal 
charte ring of co rporations ove r a 
certain size, say the top thousand! 
Isn' t it interes ting tha t there is no 
federa l chartering of the big 
multinational corporations , that 
they are all chartered by the little 
state of Delaware? That's an 
anachronism. 

Q. But couJdn ' t it be argued 
that we shouJd study the basics 
fU"St? 

Nade r: But that 's not the 
basics, that's the ant iques. The 
basic q uest ion is that you are 
studying a jurisdiction that is 
utterly incapable of handling the 
corpus, which is the corporation . 
Delaware cannot handle 
national , much less a 
multinationa l corporation. What 's 
happened is that Delaware has 
systematically stripped what 
residua l accoun tability there is of 
the board of directors and 
officers. For example, under 
Delaware law, the corporation can 
reimburse an officer o r a director 
for criminal fines adjudica ted by a 
court of law and im posed o n the 
officer o r the director. 

Now the question is , when you 
discuss the weaknesses of the 
Delaware code or the Model code, 
the other side of that is to discuss 
what the strengths shou ld be. In 
discussing the strengths, you've 
certainly got to raise the issue of 
federal chartering. And when you 
raise the issue of federal 
char tering, you raise the issue of a 
new constitutionalism for the 
corporation to replace the 19th 
century modd which you're really 
still studying. What are the rights 
of people nex t to a company 
whose properties are being 
damaged by po llution, for 
instance - do they have rights? 
Should they ha"e the right to 
invoke the charter, or is it just 
sharehrAde rs J.nd creditors? 

Wh ll abou t workers J.nd 
occur.ational health and safety? 
What about the European mode l 
of :ode determina tion on the 
boa·d of directors bv workers 
bci.tg on the board of directors 
why hasn't it worked, what would 
m:1ke the corporation more 
a1 countable . what sanctions •are 
r.eeded to get corp ora tions 
-:>fficers and directors to be more 
responsive? Right now, there arc 
almost no sanctio ns in usc tha t are 
cffectiVt' - suspension isn't used 
very much cx~ept Ill the SEC 
brokerage house :~ r e:l . What about 
bchJ.\'io ral sanctions·! If a court of 
law can tell a juvenile he's go t to 

(contimti'd 011 pagC' 9) 
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By Barbara Atwood 
Advocate Co-Editor 

Because rape is an act that 
men do in the name of their 
masculinity, it is in th eir 
interest ro believe that 
women also wa11t rape done , 
in th e name of 
femininity .. . This belief is 
more than arrogant 
insensitivity; it is a belief in 
th e supreme rightness of 
male power. S u san 
Bro wnmil/er, Aga ins t Our 
w;n {1975). 

Much has been said and written 
a bout rape lately . Feminists, 
criminologists, and sociologists arc 
publ ishing a steady strea m of 
books and articles aimed at 
enlightening the public o n this 
widely misunderstood subjec t. 
(See Bibliography) . However, the 
myths still persist, and the crime 
of rape acco rding to many official 
estimates is o n the increase. 

FBI statis tics sho w that more 
t han 55,000 women in the United 
States reported being raped last 
year . Little more than 2 per cent 
of these cases resulted in actual 
conviction and imprison ment. In 
Tucson, 153 rapes were reported 
to the Tucson Police Department 
in 1974 , amounting to more than 
an 80 per cent increase ove r the 
num ber repor ted in 1973 . 

Con trary to o ne popular myth , 
most rapes do not occur on the 
street. In almost 40 per cent of 
the reported cases in Tucson last 
year , the suspected offend er 
entered the vic tims residence. In 
only 12 per cent of the total cases 
were the vict imes out walking 
alone after dark. 

WhUe the statistics are not 
definitive proof that the incidence 
of rape is increasing, they do 
re\·eal the crime of rape is a 
pervasive problem for society at 
large. For a variety of reasons, law 
enforcement efforts at deterrence 
are uot succeeding. Critics conten t 
the statutes governing rape in 
many jurisdictions are outdated 
and based on sexist codes o f 
ho nor. Courtroom procedure can 
be so dem oralizing to the 
complaining witness tha t many 
victims are reluctant to prosecute. 

ARIZONA LAW 
Arizona law regarding rape 

codified in A.R.S. 13·6 1 1, et. 
seq., has been the target of much 
official and unofficial critic ism. 
Senate Bill 1002 , which 
incorp o rated many needed 
reforms in the criminal code 
concerning sex crimes, passed the 
Senate as amended but died in the 
House during the last session of 
the Arizona legislature. The bill, 
highJy recommended by the Pima 
County Attorney 's Office , would 
have repealed th e existing 
statutory scheme gove rning sex 
crimes and rep laced it with a 
stat ut ory scheme defining 
non~onsensual sex offenses in 
terms of first and second degree 
sexual assault. The bill desc ribed 
crim inal sexual conduct in 
" la nguage ordinary people , 
i n c lu ding p rosecutors, could 
understand ," according to Steve 
Neely , deputy county attorney 
for Pima Coun ty. Moreoeve r, S.B. 
I 002 criminalized sexua l assault 
by any person upon another 
person, without regard to gender. 

"I have no idea why it didn't 
pa~.:; the House ," Neely explained. 
"fn order to make any headway in 
the deterrence of sex offenses, we 
need this piece of legislation." 

iminal ·ustice 
One of the most developing areas of Jaw in 
Arizona is criminal justice. fn this special 
supplement, the Advocate takes a look at 
some of the more hotly-<iebated issues, and 

in many cases recommends changes. And for 
those interested in one day practicing 
criminal Jaw, the options available are 
explored in a story on page I 0. 

RAPE 
The Law Must Change 

One of the oo.tgrowths of the 
women's movement has been the 
establishment of rape crisis 
centers in nearly all larger cities 
across the nation. In Tucson a 
victim·counseli ng center is 
operated by Women Against Rape 
(WAR), a group which has been in 
existence fo r about five years. 
WAR was recen tly approved by 
the Pima Associa t ion of 
Governments to receive federal 
funding. In addition to operation 
of the rape crisis center, the 
organization has sponsored public 
forums and educational programs 
on such to pics as rape prevention , 
self-defense for women, and the 
rape vict im in the criminal justice 
system. 

One of WAR 's successes 
involves the issue of medical 
trea tment for victims of sexual 
assa ult. Due largely to the 
combined efforts of WAR and 
Tucson City Councilwoman 
Barbara Weyman, Pima County 
now assumes the cost of the 
emergency medical examinations 
required by law for rape victims. 

Feminists contend rape is a 
political issue - that it can be 
understood o nly as a symptom of 
underlying hostili ty in our society 
towards women. Galyn Savage, 
WAR member, believes a radical 
transformation is needed in the 
ways men and women relate to 
one another. 

"The change must come from 
both sexes," Savage stated . "As 
women, we have to stop viewing 
ourselves as the victim, as weak 
and passive. Jf we quit reinforcing 
sexist behavior, maybe" men can 
escape the syndrome of being 
macho , aggressive , and 
brutalizing." 

''We need swift and severe punishmen ts for there to be any effective de terrence." 

The responsibility for rape 
prevention, in Savage's view, lies 
with the whole society. The image 
of women presented in the mass 
media , for example, has a 
far·reaching social impact. 
"Movies that portray women in an 
object if ied and dehumanized 
manner perpetuate sexist 
attitudes. Fi l ms a.nd 
advertisements t h at exploit 
women as sex objects are a part of 
t he overaU psychology that leads 
to rape ." 

Neely, who with deputy county 
attorney Karen Nash shares the 
responsibility for prosecuting all 
sex crimes, believes t he number of 
rapes is increasing and that this is 
due to "the well·publicized 
unlikelihood of conviction." 

Evidentiary Jaw regarding rape, 
according to both prosecutors, is 
in great need of reform. Arizona 
courts allow evidence of any past 
sexual encounters of the victim 
for purposes of impeachment and 
to establish the defense of 
consent. Indeed, it has been held 
to const itu te reve rsible error for 
the trial court to eXclude evidence 
of "unchaste acts" of the 
p r osecutrix either with the 
defendant or with others. Sta te v. 
Martinez, 61 Ariz. 389, 198 P.2d 
115 (1948). 

" Introducing evidence of any 
and all consensual sexual conduct 
is embarrassing to the victim and 
illogical from a lega l standpoint, 
since the issue is non-consensual 
conduct," Neely stated. "The 
vi ctim 's embarrassment increases 
her re luctance to report the crime. 
Such reluctance is the biggest 
single detriment to the successful 
prosecution of sex offenders." 

Early in November the Arizona 
Supreme Court refused to revie w 
a rape case which presented the 
issue of whether the scope of 
evidence of past sexual. history 
should be more narrowly defrned. 
In effect, it is now up to the 
Arizona legislat ure to make any 
changes in the evidence Jaw. 
Seventeen states to date have 
enacted legislation limiting the 
perm issible scope of evidence of 
prior sexual encounters. 

S . B. 1002 proposed that 
evidence of past sexual history of 
the victim be li mited to sexual 
conduct with the accused. A 
narrow e·xception under the bill 
also allowed evidence of other 
sexual activity of the victim 
immediately preceding the rape 
when material to the issue of 
sperm origin. Accord ing to Neely, 
the main impact of S.B. 1002 
wou ld be to encourage victims of 
sexual assault to report t he crime. 

Neely is critical of the 
trea t ment convicted rapists 
receive. Under A.R.S. 13--614, 
rape in the first degree is 
punishable by imprisonment of 5 
years to life. Within the. statutory 
limits, tria l judges have discretion 
to impose lighter sentences upon a 

THE LITTLE CASE 

showing of "good acts" within a The case of Jo Anne little , 
man's past. Neely feels this according to Savage, may help to 
practice is both unfair and refute the stereotype of the 
ineffect ive. uwe need swift and powerless woman. little, a black 
severe punishments for there to be woman, was acquitted of a 
any effective deterrence. The murder charge last August in a 
sentence should be tailored to fit Nor th Carolina trial that attracted 
the crime and not the criminal _ national attent ion. Little pleaded 
the gravity of the offense ought to she was acting in self~efense 
be the decisive factor." when she stabbed and killed her 

S.B. I 002 did not propose a white jailer after he entered her 
change in t he existing law with . jail cell and sexually assaulted her. 
respect to sexual assault betweeii .. When the jury returned the 
mar ried persons. InteNpousal verdict of not gu ilty ," Savase 
conduct was excep ted under the stated, "they were reaffirming the 
bill, a position with which Neely right ~! a woman to defend 
agrees. "Although you might call herself. 
it a 'cop o ut', there is just too BIBLIOGRAPHY 
much difficulty in enforcing a Brownmiller, "Against Our 
statu te which would allow a Will" (Simon & Schuster 1975); 
person to charge his or her spouse Csida and Csida, " Rape: How 
with sexual assa ult. If we send the to Avoid It and What To Do 
police into the marital bedrooms, ' About It if You Can't"_(Book.s for 
we're going to have problems." Better living 1974); 

RAPE AN D THE WOMEN'S 
MOVEMENT 

The women's moveme nt has 
had both a positive and nega tive 
impact on rape p rosecution, in 
Neely's view. He believes the 
movement has encouraged the 
reporting of rapes by decrying the 
u nfairness of po li ce and 
prosecutors toward the vict im. 

Lynch, "Rape: One Victim's 
Story'" (Follett 1975); 

Medea and T h o m pson , 
"Against Rape" (Farrar, Straus 
and Giroux 1973); 

Russe ll , "The Politics o f Rape: 
The Victim's Perspective" (Stein 
&Day 1974); 

Storaska, "How to Say No to a 
Rapist and Survive," (Random 
House 1975). 
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~ustice 
•\\nrc Almnt 

Jailhouse Lawyer Provides Services for Inmates 
(continued from page I ) 

counselling. He also disliked what 
he felt was the victimization of his 

-fellow prisoners by so-called 
"jailhouse lawyers." 

"What has sustained my 
interest is the fact tha t I have a 
genuine curiosity about life and 
the law touches upon almost 
every aspect of it ," Mike writes. 
"Also I sincerely like to help 
people. But it is not without its 
headaches. There is occasional 
harassment of 'jailhouse lawyers' 

•\\nrc Altttllf 

in almost every prison. Moreover, 
the petty hustlers out to make a 
quick buck (despite prison rules 
to the contrary) resent the guys 
who know what they are .doing 
and tell it on them ... 

Completion of the legal 
correspondence course was only 
the beginning Or Mike's legal 
education. He began to write to 
various Arizona attorneys asking 
for legal treatises and reporter 
volumes. Some responded by 
sending him, among other things , 
Udall Evidence, several 

Ralph Nader 
(contir~ued from page 7) 

work X number of hours as a 
penalty for his misbehavior, what 
about a court of law telling a 
corporate president that he's got 
to go down in the coal mines and 
.work with his men for three 
weeks because he has presided 
over the: vio lation of coa l mine 
health and safety regulations for 
six years? 

What about aU these sanctions? 
See, you study corporate law the 
way corporate law firms want you 
to study corporate law, Now, why 
don't you raise these quest ions? 
Go to the faculty and say, we 
want 20 minutes at the e nd of the 
next class to raise these questions. 
You've go t some good materials 
you can go over - former SEC 
chairman Carey wrote an article in 
the Yale or Columbia law journal 
a few years ago on the fa rce of the 
Delaware code and the need for 
federal standards. There's an 
art icle in the Pennsy lvania law 
review of five yea rs ago by a 
fe llow who did work for us as a 
third year law student o n federa l 
chartering. Read those, then 
throw it back to the course. You 
are be ing short changed, you are 
being treated to a corporate 
catechism whe n you study 
corporation law. 

That 's just one example. You 
could go through every course 
that you study. Do you have a 
course on trusts? Do you ever 
have one day to study the 
operation of the trustees of the 
Universi ty? You'll neve r reach the 
trust duties of a university trustee 
- that could be very haza rdous! 
They 'll ta lk to you about more 
traditional trust situations. 

Q. Could we use the law review 
as a medium for what you're 
talki ng about? 

Nader: You can if the editors 
agree to it. But haven't you ever 
noticed , fo r example, how no law 
review in the country has a 
"letters to the Editor? I mean , 
there are anthropology journals, 
sociology journals, economics 

journals with letters sect ions. Law 
reviews don't allow any feedback . 
Go to your editors of the Jaw 
review and say, why don 't you 
have a Letters to the Editor? 

Sometimes the best ideas are 
able to be put in 500 words or 
Jess. For example , many lawyers 
may have good ideas but they 
don't have time to write a 40-page 
article with 400 footnotes, so 
they don't write anything. That's 
what a Jaw school paper is for. 

A law school paper has really 
maximum flexibility - you're not 
straightjacketed the way the law 
reviews are. The law reviews are 
almost like the nine--legged essays 
of Mandarin China - there's only 
certain things they can do and 
they all copy Harvard and Yale 
right down tp the font size. But 
law school papers should go into 
theiT areas so they can encourage 
law students to get interested and 
tie in with these people during the 
summer and rea lly come alive. 

We've got aU sorts of cases and 
issues that should be discussed, 
but we can't go to all the law 
schools. We try to go to abou t 
half a dozen to a dozen a year, 
bu t the law school paper should 
tie in. Constantly keep in touch 
with Morrisog, write him._They 
may file a case tomorrow that 
may be very relevant to Ari zona. 
And there are about 15 groups 
around the count ry. Write them 
and tell them to send you what 
they do. In the first place, that 
would be a source of jobs. If you 
tie in, a student says, hey, I'm 
going to · be in LA this summer. 
All right , I read about it in a 
newspaper, maybe they want an 
intern. 

I ran a law school newspaper, I 
know. That paper was the only 
refreshing breeze at Harvard Law 
School. You could say what you 
think , you could challenge the 
administration, put things before 
students that they never would 
read in their courses. I mean , how 
many students actuaHy read the 
law review? It 's furniture. 

Anthon, Agene,, 
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volumes of the Arizona Revised 
Statutes, a habeas corpus 
handbook, and pa~erba ck copies 
of various reporter series. When he 
had the money, Mike bought 
copies of the books he needed . 
And lawyers arou nd the state sen t 
tips about forms and procedures. 

.tone could not consider 
himself, in my opinion, even a 
good paralegal or a good legal 
secretary simply on the basis of 
having completed the course 
unless he did a whole lot of 
supplementary read ing, was very 
familiar with the particular 
procedures in his own sta te and 
also was pre tty aware of statutory 
law in his own state ," Mike writes. 
"F. Lee Bailey once said that for a 
layman to act as his own attorney 
'would be akin to a layman 
performing brain surgery on 
himself.' There are certai n 
elementary legal or paralegal 
things that a 'jailhouse lawyer' can 
do when an attorney is no t 
available. The problem is that 
there are only a handful of guys 
who are both competent and 
concerned enough to perfo rm 
these services." 

When Mike was the law clerk 
appointed to supervise the prison 
law library, he had more time to 
be a "jailhouse lawyer" and even 

wrote a legal column for the 
prison newspaper, La Roca. Now 
he works in the aud iovisual 
department , and when he's not 
busy at his job or writing his 
nat ionally award-winning poetry , 
Mike continues to counsel h.is 
fe llow jnmates. 

But a " jailhouse lawyer" is not 
always appointed by prison 
officials to the position of law 
clerk of the prison law library. 
S.A. "Cash" Terrell is presently 
the law clerk and he wro te to me 
about himself and his work . While 
Cash doesn ' t consider himself a 
"ja ilhouse lawyer," he enjoys 
helping people or helping them 
find help with their legal 
prob lems. 

Cash wo rks about seven hours a 
day and usually hand les about 20 
legal prob lems within that time. 
Much of that workJoad is . filing 
post convict ion relief and notice 
of appeal forms for inmates who 
have language literacy 
difficulties. 

Cash, 37 years old, is serving a 
sentence for assau lt with a deadly 
weapon. l-Ie readily admits that 
legal counse lli ng is not his "bag." 
His rea l int e rests arc 
blacksmith ing, flying and classical 
and country music. 

While he doesn't include 

himself among the "ja ilhouse 
lawyers" at Flo rence, Cash 
offered some thoughts about 
them . As Cash views it , "jailhouse 
lawyers" ofte n have more time to 
invest in a single case than a 
regu lar attorney and for that 
reason arc sometimes more 
effective on appeal matters - but 
only somet imes. Prison " lawyers ," 
he writes, are often more 
persiste nt in their research. 

"For instance, this past week 
one of the 'jailhouse lawyers' was 
going over a brief that had been 
filed for an inmate by the public 
defender's office in Phoenix and 
happened on an Information fault 
that could very well be the 
deciding fac tor in the man 's 
appeal," Cash writes. 

Both Mike and Cash are 
assisting at their own levels of 
expertise some members of 
society who arc without the 
assistance of an attorney. The 
Supreme Cou rt has recognized in 
Johnson v. A very ( 1969) and 
You nger v. Gilmore (197 1) the 
importance to prisoners of the 
"jailhouse lawyer" and of access 
to lega l materi als. The legal 
profession can appreciate the 
honest effort s of these men in an 
area where it has been una ble to 
or has chosen not to be involved. 

If one of these banks handled 
your clients trust business, 
you'll feel at home with us. 

First National Bank of 
Arizona's trust operation is 
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We offer investment 
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in Arizona. 

We at First National 
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So You 
WannaBe 

A Criminal 
Lawyer? 

By Carmen Dolny 
Advocate Associate Editor 

"it is a dirty business - roo 
much human misery," 

" Great fee ling of satisfactiOII. " 
''To t!asy to ge t to be routine. " 
These were some of the 

c o mm ents made by c riminal 
lawyers abou t thei r prac tice. Out 
of a dozen o r mo re criminal 
la wye rs the A dvoca!L' interviewed 
a bou t the prac tice of c rimi nal la w, 
all liked the wo rk they were doing 
very much , allhough there were 
some reserva ti ons. 

PUBLIC AGENCIES 
The greatest difficulty faced by 

lawyers who work for publ ic 
agencies such as the County 
Attorney and Public Defender 
seems to be the work load and 
hectic pace. Normally each 
atto rney has 30 to 40 active cases 
at any one time. Unlike civil cases 
whkh may go on for years, the 
crimina l case typi cally must be 
tried within 90 days from time of 
arraignment, a fac t which causes a 
degree o f urgency in handling the 
cases. Because of this there is a 
danger of treating cases routinely 
and of losing the all -importan t 
human element. 

Rod Freeman , who has been 
with the Public Defender for three 
years summed up the situation by 
saying there are "just too many 
c ases. you c an't be 
prepared ... there is a lot of 
pressure .'' 

But Freeman loves his work 
" because of the se nse of 

accomplishment he gets from 

helping peop le. He rela ted that 
earlier this yea r he defended a 
student caught with a quantity of 
marijuana. The stud ent was to 
enter a well-known Eastern law 
school in September and had 
planned to finance hi s studies by 
selling the grass. After a difficult 
court ba ttle, the stud ent wo n his 
case and was able to attend 
school. 

Of course , not all clients arc 
grateful. Some simply expec t 
help, and ma y be uncooperative 
and rude. As one defend er put it, 

The work is sati3fying 
and interesting, but 
there are-- drawbacks 
involved. 

" If I we re in private practice , I 
would just kick the abrasive 
individual ou t, or I would raise 
my fee in proport ion to his 
ab rasive ness. ' ' 

A big advantage in working for 
a governmental agency is that the 
attorney's secretarial needs are 
taken care of and he doesn't haVe 
to keep accounts and books and 
make ou t tax reports for his 
business as the private prac titioner 
does. Also, he is not responsible 
for his malpractice insurance , but 
perhaps most impo rtant , the 
attorney receives a steady wage 
fro m the very begjnning of his 
career. The attorney who starts 
his own business, on the other 
hand , will likely face months of 
very little income and high 
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expenses. 
Salaries for a beginni ng lawyer 

at the Public Defender's office 
start at abou t $12,200 per year. 
Although the County Attorney is 
on the same scale as t he Public 
Defender, starting sa laries there 
usually begin at about SJ3,500. 
The difference is due to the fact 
that the Coun ty Attor ney's office 
generally has m ore fund s 
available. 

Other advantages to working 
for a pub lic agency are that a 
lawyer's associates are generaUy 
young and relate well. There is 
less insulation of the more senior 
members of the staff than is 
generally true of private firms, 
and the atmosphere is low key 
and friendly . 

A l most universa lly, those 
working for the prosecutor or the 
defender list the most valuab le 
experience derived from their 
work as the tria l experience. 
There are , in fac t, man y lawyers 
who expressly go to work for o ne 
o f the gove rn men 1 age ncies for 
that very _ experience, planning 
later to go on to other work . 

Anot her invaluable benefit one 
gets from his working in the 
agencies, is that the lawyer gets to 
kn o w all the judges, their 
secretaries, court personnel , and 
othe r lawyers. This cannot be 
duplicated by the private lawyer 
who sits behind his desk writing 
contracts all day. Said one lawyer, 
"Get to know the people! That's 
half the battle won!" 

As Jac k Lansdale, member of 
the Narco tics Strike Force at the 
Count y Attorney's office put in, 
" A lawyer can't say he is a lawyer 
if he doesn ' t know how to act in 
court." Unfortunately, too many 
lawyers do not know how to act 
in court, because they rarely have 
to go to court. When they do, it is 
the client who suffers from the 
lawyer's Jack of experience. 

PRIVATE PRACTICE 
The private practi t ioner 

encounters problems a n d 
situations diffe rent in many 
respects from those of h.is 
colleagues in the public realm of 
practice. 

The first problem to be faced if 
one is opening a new law office is 
that of eco nomi c survival. 
Although there is no short age o f 
legal work, there is somewhat of a 
glut of attorneys in the field. 
That, combined with the general 
economic situation, makes it 
difficu lt to start a bus iness and 
have it become economically 
sel f·sufficient within the time 
period most expect. 

Income can be very sma ll and 
sporadic for the first several 
months, although this is ·not 
always true. If one intends to 
open his office in a good location 
and in a nice building, his expenses 
may be consi d erable in 
comparison to his income. 

Peter Beren, of the law firm of 
Newkirk and Beren, recommends 
tha t a new· lawyer be prepared to 
support himse lf for a yea r wit hou t 
re lying on his new business in 
order not to be burdened by 
financial worries. Of cou rse , this is 
frequently not possible, and a 
lawyer ca n cer tainly start more 
modestly so that his business 
might be able to support him 
sooner. 

Beren , who has been practicing 

~ustice· 
for five years and can vividly 
remember the mo nths ·when he 
first sta rted ou t in prac tice and 
typically made $43 in one month, 
says that one can skimp on a lot 
of thin gs to cu t costs, but one 
shou ld never skimp on a sec retary. 

"Get the best one possible -
not only the most experienced 
bu t the most experienced in your 
community, so that she knows the 
local people, the court house, and 
so on ," advised Beren. 

He did not follow this advice. 
He realized that he would not 
have very much business at first 
and that a secre tary would end up 
reading novels half the ti me 
anyway . So he decided to save 
money and hire a girl out of high 
school whom he could pay the 
minimum wage. He rea li zed later 
that such a move was a mistake. 
An experienced , knowledgeable 
secretary can do wonders for a 
business, especially whe n the 
newly graduated lawye r discovers 
that he actuall y kno ws very little 
o f the mechanics o f filing 
motions , pleas, where to file, 
how many cop1es to make , when 
to file, and so on. An experienced 
secretary will know these basics. 

Those working in the 
g o vernment jobs complained 
because they a r e dealing 
exclusively in one area of the law 
and t hat it is therefore easy to get 
into a rut and tend to trea t cases 
routinely. The lawyer in private 
practice, however, may not deal 

"Law school doesn't 
have anything to do 
with practicing law." 

simply in criminal cases. He may 
" pick and choose" those cases he 
wishes to hand le, and will be able 
to vary his work to include many 
phases of law. 

Nevertheless, the matter of 
being able to alJ ocate time 
efficiently is of great importance 
to the lawyer. As any student who 
has wri tt en resea rch papers 
knows, the time which can be 
spent researching to solve a given 
problem can easily dominate. The 
same is tru e with the lawyer 
researching a pro blem; at some 
point the lawyer must decide to 

and prosecutors offices fo r the 
hiring of four or five new 
individuals each year. Lately , 
however, probably because of the 
economic state, fewer lawyers are 
leaving their salaried positions as 
have in the recent past. 

Universally , those lawyers 
contacted said that law school did 
not prepare them for the "real 
world" of practice. One lawyer 
said, "Law school doesn't have 
anything to do with practicing 
law. It is a good intellectual 
ex perience, that 's a ll ." Another 
said that schooling prepares one 
to become a good legal researcher , 
but that nothing will take the 
place of expe rience to learn to 
really be a lawyer. 

AU lawyers interviewed felt 
that they should have had a Jot 
more trial work in school. Others 
sa id that they felt there sho uld be 
greater e mph as is o n tri al 
proc edure , a n d especia ll y 
evidence. Others said that there 
shou ld be mo r e internshi p 
programs and intense clinical 
work . 

Karen Nash, who works in the 
Coun ty Attorney's office, laments 
that law school does not prepare 
the lawyer to deal with people's 
problems even though that is what 
law is all about. She recommends 
c la sses in co un seli n g and 
psychology, and the use of group 
sessions. 

Women lawyers do not seem to 
run into any particular problems 
because they are women , nor do 
minorities fee l discriminated 
against, except perhaps in being 
admitted to the Bar. Occasionally 
a woma n will come in contact 
wi th a judge who is patronizing, 
but usually the women are treated 
no differented than the men 
lawyers. 

" If her attitude is professional, 
it shou ldn' t make any difference 
that she is a woman ," said Nash. 

Jo Anne Diamos, has worked 
as an attorney for 22 years - as a 
prosecutor , in private practice and 
as a defender. She now works as a 
Federal public defender and likes 
that job the best. Diamos says 
that she never encounters any 
trouble from the Bar. but rather , 

. . there are just too many cases . .. you can't 
be prepared . . . there is a lot of pressure . . " 

cut off his research and hope he 
has done the best he can for his 
client. 

There is a growing trend today 
toward the larger law finns, for 
more salaried positions , and fo r 
more specialization. However, a 
recen tJy.graduated lawyer can get 
lost in a big firm and be relega ted 
to not doing much more than 
clerking for his first year or two in 
the firm. 

There are on ly about four law 
firms in Tucson that can be 
termed " large", and each of these 
might have openings fo r on ly one 
or two new lawyers per year . 
Salaries for beginning lawye.rs m 
private law firms may start at 
around S I 0,000, but will vary 
from firm to firm. 

There is usually a fairly large 
turnover within the defender's 

sometimes from the public's 
reception to a female lawyer. If 
there is any discrimination in the 
court room, she said , it will 
probably be fro m a woman juror. 

With the advent of more 
women lawyers on the scene 
today Diamos said , they are now 
o ften sough t out by clients 
because they are women. 

Especially in the Tucson area , 
it is a decided advantage to speak 
Spanish, as many clients canno t 
speak English well or feel more at 
ease in Spanish. Frank Zapata , 
who has been working in the 
Federal public defender's office 
for the past yea r, says that aQout 
90 per cen t of his clients are 
Spanish-speaking, and that a large 
percentage of those are from 
Mexico and do no t speak English 
at all . 

JAMESW. COL VILLE 
OFFICIAL COURT REPORTER 

Depositions -Statements -Hearings 

If there are any conclusions to 
be drawn from all of this, it is that 
the criminal lawyer has many 
options open to him. Because of 
this, the prospective criminal 
lawyer should prepare himseTf 1as 
fully as possible - take all the 
trial practice and procedure cau'ses 
available, <~ nd get to know other 
in the fie ld . The work can be 
highly satisfying and is very 
in teresting, but anyone inte rested 
in going into criminal law should 
real ize that, as with most things, 
there are drawbacks involved . 
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~ustice 
By joseph R. Bcrtoldo 
Editor, Criminal justice 
Supplement 

This Article is based on law 
review articles, statements by IWO 
attorneys higllly familiar with the 
workings of tile criminal justice 
system (Dennis DeConcini, heat! 
of tire Pima Cowuy ~trorney 's 
Office, and John Neis, l1ead of the 
Pima County P11blic Defender's 
Office), and the writer's own 
experience in the justice system. 

When the Governor of Alaska 
recently "e liminated" plea 
bargaining in that state, his 
decision raised the recurring 
question whether plea bargaining 
is desirable . 

Plea bargaining ca n be 
described as the process through 
which the defendant's attorney 
and the prosecutor attempt to 
reach an agreement as to what the 
final charges against the defendant 
should be - satisfactory to the 
defendant, the prosecutor, and 
the court - in the hope of 
avoiding a costly and lengthy trial 
of the defendant. It is the 
equivalent of a settlement in a civil 
action. 

Plea bargaining can take several 
forms. It can result in a plea of 
guilty to a lesser offense, or in a 
guilty plea based on a dismissal of 
one or more charges against · the 
defendant. Guilty pleas can also 
be obtained by offering deferred 
or suspended sentences on the 
charges brought. 

ARGUMENTS FOR 
ELIMINATING 

PLEA BARGAINING 
The greatest cost of plea 

bargaining " .. . is the harm to 
society which results from a 
pro cess whereby defendants, 
including habitual offenders, are 
allowed to return to the streets 
more quickly than is 'deserved', a 
situation which has a deleterious 
effect' on the integrity of the 
criminal justice system as a 
whole." Elimination of Plea 
Bargaining in Black Hawk 
County: A Case Study," 60 Iowa 
L. Rev. 1053, at 1063 (1975). 
Perhaps even worse than quickly 
returning the defendants to .the 
streets is the possibility that plea 
bargaining may result in the 
conviction of an innocent man 
pressured into accepting a _plea. 
While prosecutors and defense 
attorneys alike conceed the 
possibility that a defendant may 
be pressured into pleading guilty 
to a crime which he did not 
commit, they are quick to point 
out that the system was not set up 
to work in that fashion. 

Another argument advanced 
against plea bargaining is that is 
violates the Fifth Amendment 

... because it places the accused 
in the dilemma of having to 
forfeit either his privilege against 
self-incrimination (by 
acknowledging his guilt through a 
plea of guilty) o r his chance for a 
shorter sentence or reduced 
charge." "The Unconstitutionality 
of Plea Bargain ing", 83 Harv. L. 
Rev. 1387, at 1400 ( 1970). 
However, the Supreme Court 
refused to hold ' 'that a guilty plea 
is compelled and invalid under the 
Fifth Amendment whenever 
motivated by the defendant's 
desire to accept the certainty or 
probability of a lesser penalty 
rather than face a wider range of 
possibi lities extending from 
acquittal to conviction and a 
higher penalty authorized by law 
for the crime charged." Brady v. 
United States, 397 U.S. 742 , 751 
(1970 ). ln fact, it seems unlikely 
that the United States Supreme 
Court will declare plea bargaining 
unconstitutiona l in light of its 
language in Santobello v. New 
York, 404 U.S. 257 ,260 (1971), 
that plea bargaining " ... is an 
esse ntial component of the 
administration of justice. Properly 

administered, it is to be 
encouraged. If every criminal 
c harge were subjected to a 
full-scale trial, the States and the 
Federal Government would need 
to multiply by many times the 
number of judges and court 
facilities." 

A further cri ticism leveled 
against plea bargaining is that 'it 
encourages "over-charging" by the 
prosecutor. Over-charging is a 
means of compensat ing for plea 
bargaining. It involves charging a 
defendant with a more serious 
offense than he may have 
committed (grand theft auto 
instead of joy riding) or charging 
the defendant with additional 
charges (tacking on improper lane 
change to a driving while 
intoxica ted charge) in order to fit 
the penalty to the actual wrong 
when the case finally is plea 
bargained. 

Pima County Atto rney Dennis 
DeConcini claims that his office 
tries to eliminate the problem of 
over-charging by carefully 
studying the cases; but, he says, 
they cannot always be perfect in 
this respect. 

Another problem with plea 
bargaining is that it may create 
unhealthy police attitudes toward 
the criminal justice system. Law 
enforcement officer dislike seeing 
a defendant they had the "goods" 
on plea bargain his way to a light 
sentence. DeConcini believes that is 
a " legitimate criticisim" of the 
prosecutor's office, but he also 
feels this problem could be 
eliminated o r substantially 
reduced without the elimination 
of plea bargaining. 

Another of the many criticisms 
of the plea bargaining system is 
that it places a premium on the 
experienced defendant. The less 
experienced may derive a smaller 
degree of bene.fit because their 
unfamiliarity with the system 
makes them unawar~ of what a 
good "bargain" is. 

ARGUMENTS FOR RETAINING 
PLEA BARGAINING 

Some of th e traditional 
arguments in favor of plea 
bar gaining include the basic 
a r iument that it keeps' the 
number of criminal trials at a 
mininum. Consequently. appell ate 
courts do not have as much to 
revie,w, and this allows prompter 
t:riaiSJand earlier dispositions for 
other ,defendants. In fact , the 
courts may themselves encourage 
plea bargaining to lighten their 
burdensome case load. For 
example, the Pima County 
Attorney's Office plea bargains 
approximately 86 per cent of its 
cases. Yet, DeConcini says his 
office still gets pressure from the 
judges as high as the state supreme 
court to cut down on the number 
of cases taken to trial. 

Another argument advanced in 
favor of plea bargaining· is that it 
avoids the risks and uncertainties 
of trial for both the prosecutor 
and the defendant. Rather than 
risk a " not guilty" verdict by 
trying the defendant, the 

prosecutor can obtain a guilty 
plea by plea bargaining to a IC"Sse r 
offense. The defendant, o n the 
other hand, can gain much by 
"copping" to a lower plea and 
avoiding the possibili ty of a jury 
finding him guilty of the more 
serious offense. 

Plea bargaining can also be 
used to induce informants and 
accomplices to coopera te with the 
prosecution. If the· prosecu tor 
needs the testimony of an 
a ccom pi ice to conv ic t a 
defendant, for instance, he ca n 
offer the accomplice a ''carrot" 
by all'bwing · him to plead to -a 
lesser offense in exchange for his 
tes timo ny against the defendant. 
This use of plea bargaining allo ws 
the prosecution to obtain a 
conviction which would have 
otherwise been difficult to obtain . 

Further arguments .in favor of 
plea bargaining are that it ensures 
prompt and certain application of 
c6rrectional mea sures to the 
defendant, it fit s the punishment 
of the criminal code to the 
par ticular circumstances of a 
defendant , and it makes working 
for clients easier for defense 
attorneys. 

CONSEQUENCE OF 
ELIMINATION 

What might happen if plea 
bargaining were eliminated? The 
Iowa study previously cited 
indicated there would not be the 
great run on the courts as might 
b e anticipated because there 
would be a marked increase in the 
efficiency of the criminal justice 
system. This would be a result of 
several things. For one, there 
wo u ld be Jess c han ce of 
over-charging by the prosecutor's 
office and hence only "good" 
cases would be filed with the 
courts. Defense attorneys might 
be unwilling to take cases to trial 
once realizing that the charges ' 
filed were not inflated charges, 
but charges provable to a higher 
degree of certainty. Of course , 
even in this situation a defendant 
may determine that he has 
everything to gain and nothing to 
lose by going to trial. But , as the 
Iowa study indicated, there were 
several other fac tors that made fo r 
the successful elimination of plea 
bargaining in one of the state's 
courts. 

One of t hese factors was the 
adoption of a deferred judgment 
s t atute under twhich it was 
possible for a defendant to plead 
guilty to an offense and still be 
placed on probation. Such a 
statute wou ld diminish some of 
the harshness that would follow 
from an elimination of plea 
bargaining. Another key factor 
was the passage of witness 
immunity statutes which allow 
the prosecutor to obtain the 
needed testimony of informants 
and accomplices by offering 
immunity rather than a plea 
bargain. (Of course this still allows 
for some "guilty" persons to 
escape prosecution.) 

There may be problems in 
adopt ing the approach taken in 
Black Hawk County, Iowa, to 
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The Politics of 
Plea Bargaining 

areas i nvolving much larger 
populat io ns. There may also be a 
prob lem with the study it self 
(B lack Hawk County eliminated 
plea ba rga ining in April, 1974, 
and the stud y was published in 
April of 1975, which allows for 
less than a year in which to study 
a ll the r epercussio ns of 
eliminating plea barga ining). 

It is not enough to look at the 
argumen ts pro and con as to the 
elimination of plea bargaining 
without taking into conside ration 
the views o f those who work 
within the criminal justice system. 

Jo hn Neis, head of the Pima 
County Public Defender's Office , 
feels that it wou ld be a "big 
mistak e" to elimina te plea 
bargaining - a big mistake to the 
justice system and to the 
taxpayers. 

"For example", he says, "you 
never run into one forgery - you 
run into fifty different checks. If 
you co nsider dropping plea 
bargaining and have to go to trial 
fifty different times or one time 
on fifty counts, that's the biggest 
waste of taxpayer's mo ney that's 
ever been heard of. Drug addicts 
have the same pro blem. Usually, 
there is not just one sale, bu t 
there are several count s of sale . 
Sometimes robberies come in the 
same pattern - four o r five 
robberies. And to think that you 
should have a trial on each and 
every one of those when you drop 

plea bargaini ng. Tile taxpayers 
ought to scream! You're not 
getting one bit more out of the 
defendant. His time is going to be 
the same no matter what. You ' re 
just wasting everybody's time." 

DeConcini feels similarity . "The 
ideal situation," he sta tes, ''is that 
eve ryo ne accused goes to trial and 
your peers decide whether or not 
you're guilty . That would be 
elim inating it (plea bargaining]. I 
don't think pract ically speaking, 
that that will ever occur. I do 
think that a rea l concerted effort 
shou ld be made to substant ially 
red uce it - 50 per cent or more 
but 1 don't think it's practica l to 
eliminate it. There's always goi ng 
to be a need for some plea 
bargaining." 

Wi th neither the prosecutors 
nor the crimina l defense bar nor 
the cour ts against the total 
elimination of plea barga ining, 
one may wonder why the issue 
has even come up. The issue 
arises, as suggested earlier, because 
of the public's reaction to the 
increasing rate of crime. When 
people read about [be Alaska 
governor e li m inati ng plea 
bargaining, they immediately 
reach the conclusion that this will 
reduce the rising crime rate. 
Ho wever, as both DeConcini and 
Neis poin t out, the public does 
not know enough about the 
c rim ina l j u stice system to 
understand its workings. 
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Insanity: JNot Guilty' vs. JNot Able' 
by John Fioramon t i 
Advoca te Executive Editor 

Before one is to be held 
responsible to society for a 
crim inal act, 1hC law requ ires that 
there must be "mens rea'' - guilt y 
mind existing concurren tly with 
the acl. The defense negating this 
"mens rea," or crimin al intent , is 
that of "insanity,'' a pure ly legal 
concept. The prob lem of defining 
"insanity," however, is not an 
easy one. 

In discussi ng the difference in 
defmit ions between legal insa nity 
and medical insanity, the Arizo na 
Supreme Court has had occasion 
to declare: 

" So far as the latter 
I m edical insa nity I is 
conce rned , the si tuation is 
' c onfusion worse 
con f ounde d.' Medical 
expens discuss conge ni tal , 
delusional. emotional. moral 
and re..:urrent insa nit y with 
the various subdivisions of 
dementia praecox and senile 
dementia , hallucinations, 
il lu s ion s . irr e sis tibl e 

con finement for a maximum o f 
180 days . If no affirrn ative action 
is taken to preve nt it , the 
indiv idual must be released at the 
ex piration of the I 0 day period . 
The methods throu gh which such 
release can be prevented are 
statutioril y se t out. They include : 

I. The medical director of the 
agency at which the 
ind ividual is committed 
can, at least ten days prio r 
to release , recommend that 
a g uardi:ln sh i p be 
es t:lblished for the patient. 
In this case, the p:ltient is 
de tai ned for the additional 
time necessa ry to ho ld the 
hearing o n the guardianship 
recommendation. 

2. The patient may transfer to 
a vo luntary committal 
status whic h would make 
moot the 180 day 
committal period. . 

3 . The medical direc tor of the 
agency at which the 
indi vidual is committed 
can, at least ten days prior 
to release, fil e a new 
pe tition for court-o rd ered 
treatment on the grounds 
tha t the person is still a 
dange r to himself or others. 
In this situa ti on, a hearing 

is held exactly like the 
orig inal co rhmitm e nt 
proceeding and the new 
order of commitment cou ld 
only run fo r ano ther 180 
day period. 

Release from confinement or 
an original finding that the 
individual is not a danger to 
himself or o thers does not render 
that individual subject to any 
further criminal proceedings. The 
N.G.R. I. verdict is conclusive as to 
criminal liability and the 
ind ividual is free from any 
subsequent criminal action as to 
that particular crime. 

M'NAGHTEN ALTERNATIVE 
There is a possible alternative 

for the defense a tt orney who has 
3 client ·that does not meet the 
M'Naghten standard . However, 
this alternative is more of a 
delaying device than a 
determination device. 'Ru le II , 
Arizona Rules o f Criminal 
Proced ure, provides for the 
suspension of p rosecu tio n of one 
who is incompetent to stand triaL 
Rule II defin es incompe tency as 
' ' . . . unable to \ mdcrstand the 
proceedings aga inst him or to 
assist in his own defense." 

Procedurally , either the state or 

the defense can move for an 
examinat ion of the defendant to 
determine his competency to 
stand trial. If the court determines 
that reasonable grounds exist for 
the examination, then it must 
appoint at least two '"mental 
health" experts, one of which 
must be a medical doctor, to 
examine the defendant and 
determine h.is competency. Each 
side is allowed to submit a list of 
three such qualified experts and 
the court mus( choose one from 
each list. In the event that either 
or both parties fail to submit such 
a list or if parties on those lists are 
not ava ilable , the court nlay 
appoint any expert of its own 
choosing. 

The defendant canno t be 
ordered commi tted for this 
competency examina tion unless 
there is evidence that the 
examina tion canno t be properly 
adminis tered witho u t 
commitment. In the even t that 
commitment is ordered, it canno t 
continue for more than 30 days. 

At the close of the 
ex3mination, both ex perts are 
required to submit rep ort s o f their 
opinions to the court. These 
report s are a lso made available to 

both sides except that statements 
m a de by the defendant 
concerning the charged offense 
are privileged and are no t available 
to the state. A hearing is then held 
to determine the defendant 's 
competency to stand trial. The 
court then has three choices on 
how to proceed : 

I) if the court find s the 
defendant competent, the 
trial is rescheduled and the 
matter proceeds "without 
delay ;" 

2) i!~ the court determines that 
the d ·efendant is 
incompetent to stand trial 
and that there is no 
substantial probability that 
he wUI become competent 
within a reasonable period 
of time , it can 
a) o rder him civilly 

committed under Title 
36, or 

b) release him immediately ; 
3) if the court fi'hds the 

d e fendant incompetent 
wil._h the probability that he 
will regain competency 
within a reasonable period 
of time, the court can order 

· him committed fo r an 
indefinite period not to 
exceed six months. 

impu lse, and ;1 hundred 
others until one is a lmos t 
tempted to say with the 
Quaker. 'All the world is 
queer except thee and me, 
Be tsy, and sometimes thee's 
a littl e q ueer! " Sta te v, 
Maciu.f, 60Ariz.93 , 96 , 13 1 
P.2d 8 10, 8 11 ( 194 3). 
ARIZONA STANDARD 

The Prostitute's Dilemma· 
Choice No . 2 renders the 

defendant subject ro the same 
possible future that a N.G.R. I. 
verd ict crea tes. Either he is a 
danger to himself and/or others 
and is c ivilly committed or he is 
released. Choice No. 3 subjects 
the defendant to an uncertain 
future , to say the least. At the end 
of the six month period - o r 
sooner if requested by the 
inst itution or the defendant 
himself - the court redetermines 
the defendant's competency . A 
finding of competency then 
renders the defendant subject to 
one of two fates: 

As fa r as legal insanit y is 
concerned . h owever. Arizona is 
se ttled in its requi rement of the 
M'N3ghtcn sta ndard. What is the 
M'Nag.hJCn standa rd? Simply 
stated , the perso n must have been 
laboring und er such a defect o f 
reason o r disease of the mind a t 
the time he commit ted the act 
that was unable to distinguish 
ri ght from wrong. M'Nagh ten 's 
Case, 8 Eng. Rep 7 18,722 (184 3). 

ls M' Nagh(en the only answer 
in Arizo na, howeve r? What is the 
future of one who mee ts the 
M' Naghten test? What o ther 
procedures are available to o ne 
who cannot meet M'Naghten 's 
rule? These are so me of the 
questions explored in this article. 

M'Nagh ten's rul e app li es to o ne 
seeking to be excused from 
culpability for the criminal ac t. 
That is , it is the standard used in 
determining the ex istence of 
"insanity" as a complete defense 
to the su bstantive charge . Rul e 
25, Arizona Rules of Crim ina l 
Procedure , governs the procedure 
to be follo wed after one has been 
found not guilty by reason of 
insanity ( N.G.R .I.). The simple 
and direct mandate o f Rule 25 is 
that c ivil co mmitm e nt 
proceedings shall commence afte r 
a verd ict of .G. R.I. This rule 
turns the defendant over by the 
provisions of Titl e 36, more 
specifica ll y, A.R.S. 336-501 ct. 
seq. In the c ivil comm itment 
proceeding, the individua l is 
tes ted aga inst yet another 
s tandard - is he "da ngerous to 
himself or to the person or 
property o f others if left at 
la rge?'' If he fits this 
charac terization. he is commilted 
on the same terms 3S any other 
pa tien t. If he docs not meet th is 
test , he is released immediately . 
COMMITTMENT STANDARDS 

Wh en an individ ual is found to 
be a d;mgcr to himself or o thers, 
he is !>Ub jcc t to court ordered 

F our yea rs ago a man 
co nvi c t ed of pander ing, or 
"pimping" in common parlance, 
received an unusual sentence from 
a Sea ttle court. Instead of send ing 
the man to jail , th e judge ordered 
him to contribute S3,000 to begin 
a scho la rship fund for prostitutes 
who wanted to go to college. So 
far five women have gone to 
college with the help or the fund. 

Unfortunately , this kind of 
judicial acumen is rare. More 
often th e treatment which 
prostitutes and pimps receive a t 
the hands o f the law is weigh ted 
with moralism and prejudice. 
COYOTE, a national organization 
working for the legalization o f 
prostit ution and increased 
protection o f pros titutes' rights, 
contends that most laws regarding 
p r estitutio n are enforced 
se lec ti vely and operate to 
exace r ba te the prostitute 's 
dilemma rather than deter the 
crime. 

ARIZONA LAW 
In Arizona prostitution is 

c rith ina lized in the Arizona 
Revised Statutes and in c ity 
codes; enforcement is carried out 
primarily under city ord inances. 
Tucson Code § 11 -43 makes the 
following acts a misdemea nor: the 
pra c ti ce and advertising of 
prostitution, making 3ny " public 
meretricious disp lay" of onese lf as 
a prostitute , and solic itation of 
any perso n to visit or patronize a 
prostitute. <.::o nviction of any of 
t hese o ffenses exposes the 
defendant to a fine o f up to $300 
or six mo nths in ja il , or both. 

Although the Arizona Supreme 
Court has uphe ld publi c display 
statutes, State v. Jean, 98 Ariz. 
375 ( 1965 ), there is still some 
s pe c u l a ti o n that t h e y arc 
o verbroad . The Phoenix Cit y 
Atto rney 's Office is current ly 
re-wri ting the city 's sol icitation 
and pub lic di splay ordinances, 

similar to the Tucson ord inances 
to prevent constitutional attack. 

ENFORCEMENT 
The Tucson ord inances on 

prostitution are enforced by the 
vice squad of the Tucson Police 
Department through both women 
and men for solicitation. Male 
pimps, male prostitutes, and male 
customers can all be prosecuted 
under the existing ordinances, but 
the vast majority of offenders 
taken into City Court are women. 

According to one Tucson 
police office r, who favors the 
lega lization of prositution, the 
same women appear in court 
repeatedly . Th e o fficer , 
experienced in undercover work , 
questions the validity o f 
illegalizing prostitution since the 
criminal sta tutes have littl e, if 
any , deterrence effect. 

"The laws were morality-based 
originally," he stated, "but now 
people are trying to justify them 
on th e grounds they deter 
prostitution-related crimes such as 
extortion, robbery and narcot ics 
traffic. But that kind of criminal 
act ivity will continue regard less of 
the law." 

He added that legalization of 
pros titution wo uld not shut law 
enforcement out, since the po lice 
would have to enforce licensing 
requirements. The net result or 
legalization, in his view, would be 
to ease the prostitute's dilemma. 
" If it's the 'oldest pro fession,' we 
sho uld bring it to the surface and 
regula te it.'' 

The real problem, according to 
the office r, is that the prostitute 
often "has to support a $50/day 
drug habit. If the government 
were to dispense narcotics o n a 
regul a ted basis, the women 
wo uldn ' t be faced with such 
d es p e rate circumstances , and 
maybe they could see thei r way 
out of tha t life-s tyle.'' 

Hawkins & Campbell Process Servers 

' 
''Serves 'em R ight'' 

REFORM OF LAWS 
The o nly recent refonn in 

pros titutio n law in Arizona was a 
1975 amendment to A.R.S. § 
13-591, covering the crime of 
pandering. The amended statute 
employs a broader definition of 
pandering than before , bringing 
within the scope, of criminal 
activity the act of inducing or 
e n couraging prostitution. Law 
enfo rcement officials hope that 
the new version will get rid of 
some of the inequities in the law. 
For example, it may provide a 
means of prosecuting managers of 
"introductory agencies" who 
re ceive percentage fees for 
arranging meetings between 
customers and female employees .. 
Under prior law, the fact that the 
act of prostitution was off the 
business premises removed the 
manager from the reach of the 
s tatute ; only the women 
employees were criminally liable. 

According to University of 
New Mexico Law Professor Leo 
Kanowitz, in his book " Women 
and the Law", the biggest need 
for reform in the law regarding 
prostitution concerns the sexua Uy 
discriminatory impact of most 
stat utes and ordinances. He 
reports that in most sta tes, males 
cannot be directly punished for 
patronizing a prostitute . Where 
male customers are liab le under 
the statutes, most arrests "are 
made with no expectation that an 
actual cri{llinal prosecution wiU be 
carried through , but on ly as an 
inducement to the ma le to 
cooperate in convic ting the 
woman." 

Whil e Kanowi tz does no t 
necessar ily favor continued 
criminalizatio n of prostitution, he 
argu es t hat "if attempted solution 
of the 'social ev il ' is to continue 
along the lines of suppression 
rather th an regimentation, 
vigoro us legal and social measures 
aga inst male pa rti cipants should 
also be taken." 

I ) the regular criminal 
proceedings wiU commence 
and he will be tried for the 
substantive crime, or; 

2) the court may, at any time , 
dismiss the charges against 
him and let him go free. 

Dismissal of the charges would 
seem to be a rare occurrence. H 
would seem that unless the delay 
has seriously prejudiced the 
defendant's case, dismissal would 
not occur. However, it has been 
held in other jurisdictions that 
indefinite suspension of 
prosecution du·e to the 
defendant's incompetency to 
stand trial results in a violation of 
his Sixth Amendment right to a 
sp·eedy trial requiring automatic 
dismissal of the charges. 

In any event, a finding of 
incompetency to stand trial is not 
a defense to the substantive crime 
and when competency is regained 
- if within a reasonable time 
period - the defendant is subjec t 
to prosecution for the charge . As 
an alternative to M'Naghten , then , 
this procedure seems only 
valuab le in the case where the 
defendant was no t lega lly insane 
at the time of the crime but is 
inco mpetent to stand trial and 
will probab ly remain so for a
subs tantial pe riod of time.· ln 
most o th er cases, this procedure 
would only be a delaying device, 
without the ca pability of 
providing a complet e defense to 
one Jess th3n legally insane within 
the meaning o f M' Naghten. 
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