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FACULTY RENEWS AFFIRMATIVE 
ACTION COMMITMENT 

Minority Recruiter 
Position Created 

by K. Riggins 

On September 29th, the Law 
College Faculty unanimously 
adopted a resolution which c8Ucd 
for the creation of a staff 
position for a minority recruiter. 

The resolution was the culmina· 
lion of an effort by the Minority 
Law Students Association 
(MLSA) to increase the number of 
minority student applicants to the 
University of , Arizona College of 
Law, 

According to MLSA President 
R.W. Rodriguez, recruitment ef· 
forts must be made early in the 
e~ucational process. 

"There's too large a proportion 
of minority youth that believes 
that law is an unrealistic option. 
In order for a recruitment effort 
to be successful , we need to reach 
minority youth at a very young 
age," sajd Rodriguez. 

" When you think about kids in 
the barrio, they aren't thinking 
about law school. They're think
ing about immediate surviva l. 
They just can' t afford to worry 
about long term educational 
choices. 

"What a recruiter has to do is 
show them the advantages of 
pursuing the legal profession, and 
tell them how to acltieve that 
goal. The minority youth needs to 
be encouraged," he added. 

The MLSA submitted a draft 
proposal to Dean Roger C. Hen
derson on September I Sth. That 
proposal called for the crea tion of 
a position within the College of 
Law for a full lime recruiter of 
minority ex traction, a program 
plan which includes goals and 
timetables against which the pro
gram's success o r failure will be 
measured , a budget with sufficien t 
funds to insure successful opera
tion of the program, and financial 
aid devices such as grants, scholar
sltips and tuition waivers which 
are designated as recruiting tool s. 

Dean Henderson responded on 
September 22nd by circulating a 
memorandum to the faculty. In 
that memorandum , he stated that 
he believed that "the University 
should increase the amount of 
support and resources devoted to 
recruiting minority students . This 
should be done for the University 
as a whole, as well as for the 
professional schools." 

·' 

Second year student Lola Rainey is one of three black students at the Univl:!rsity of Ari=ona College of l .. 01r1. 
Tota l enrollment is 435 students. 

University "might .. . include one 
or more full time positions de
voted to recruiting and associa ted 
activities. At least part of the 
time, if not the full time, of one 
of the recruiting positions could 
be devoted to assisting the profes
sional colleges in their recruiting 
efforts." 

Later that day, MLSA members 
met with in terested facult y mem
bers and explained their proposal. 
The proPosal was then put on the 
agenda of. the September 29th 
faculty meeting. 

At that meeting, the facu lty 
modified the MLSA proposal in 
several significant respects. The 
modified proposal ca lled for "the 
devotion of sufficient additional 
resources to the College of Law 
adequa tely to support the ac tivi
ties of a staff person in the Jaw 
college, a major part of whose 
assignment at leas t would be to 
stimulate successful minority ap
plications to the College of Law ." 
The modified proposa l also called 
for the development of enroll
ment goals "toward which the 
school shall strive", and the 
establishment of financial aid 
devices which would be used as 
recruiting tools. 

year student Alex Sierra, and 
faculty members Silverman, Boyd 
and Arcs. 

According to Rodriguez, MLSA 
members were sa tis fied with the 
modified resolution. He sa id , " We 
feel that it is a viable alternative 
to our reso lution. With the co· 
opera tion and a sincere commit· 
me nt by the dean and support by 
the faculty and student s, it will be 
a good program''. 

"MLSA members are willing to 
work with the administration so 
long as they' re willing to work 
with us. We feel that we have a 
strong commitment from the 
facu lty and we're willing to help 
them implement the program." he 
added. 

Currently, the commitlee is 
working on a job description for 
the recru iter wltich will be pres· 
ented to Dean Henderson next 
January. Henderson will then 
request addi tional money in the 
budget fo r the recru iter. Assuming 
Henderson's budgetary req uest is 
gran ted, the posi tion will be filled 
by July I, 1982. 

" We must implement a program 
whose goa l is to increase minority 
part icipation wirltin the lega l 
profession," Rodriguez said. 
'' However, without a strong com
mitment by this College of Law. 
we will fail. For indifference. 
whether tota l or pa rti al. mirrors 
the past and therefore effectuates 
discrimination.' ' 

Rehnquist Speaks at 
Law College 

by Midge Trail 
Associate Supreme Court Just· 

ice William H. Rchnquist spoke 
about th e effec ts o f di ssent and 
division on the Supreme Court 
before a standing room only 
audience at the Second Annual 
McCormick lecture, held on the U 
of A campus on October 23rd. 

the controversial , constitutional 
nature of the questions before the 
court. 

" Much of the caseload today'', 
he said , "turns on the construc
tion of Acts of Congress, which 
has exercised its powers over 
interstate commerce in a far more 
sweeping way than had the 

In an indirect reference to the Congresses prior to 1891. " 
The modified resolution was book "The Brethren", by Wash· He said that "since the right to 

ultimately adopted by the fa culty. ington Post reporters Bob Wood· appeal at all in criminal cases from 
A committee was then established ward and Scott Armstrong, the judgement of th"' trial court 

Henderson indicated that the to work out the details of the job Rehnquist said the number of was extremely limiti!d in the 
University should bear the respon- description for the proposed staff dissenting opinions now voiced by 1880's, the many perplexing ques- ,, 
sibility for encouraging minority position. Committee members in- Supreme Court Justices is a lions of criminal law with which 
students to apply to law school. elude Rodriguez, second year reflection, not of lack of leader- our Court deals occupied only a 
According to Henderson, the student Fernando Gaxiola, first ship by the Ch..ief Justice, but of continued on page 10 
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commentary 
Guest Opinion 

Editorials 
Some Upbeat Thoughts About 

The Board of Visitors 

The Case for Affirmative Action 

Affirmative action is such a 
commonplace occurrence that it 
goes unno ticed. For exam ple, if 
our national industry needs pro
tectio n, we do not just sit and 
wait as passive observers. Instead, 
we enact laws to protect our 
industry from foreign competi
tion. 

One familiar exam ple is part of 
our Lives as students. I f we have 
had low grades in our exam ina
tions, we do not passively sit back 
and con tinue with past practice. 
We alter ou r study habits, we 
adjust our notetaking; we, in fact , 
take affirmative action to correc t 
for past inadequacies. 

Because the term affirm a
tive action is currcntJy used by 
our gove rnment to designa te cer
tain programs, we don't use it to 
designate many activities that 
could clearly be labeled as affir· 
mative action. 

Thus, if we take affirmative 
action in so many areas of our 
lives, why does the term have such 
a bad reputapq_n? 

The easy,,. answe r in today's 
anti-governmc,o,t · atmosphere is to 
say that ~e rra)Jse affirmative ac
tion programs are government 
mandated, tbt;y have received a 
bad reputatiOf'\ .bY association. But 
this is clear!~ not true . Vaccina
tions are part of government 
required affir,mative action pro
grams to eradi ca te communicable 
diseases and they don't have a bad 
reputation. Parents are no t goi ng 
to court to . get injunctio ns to 
prevent their children from being 
vaccinated against te tanus or dip
theria! 

get money to take affirmative 
action to reduce traffic conges
tion, reduce unemployment , or in 
the opposite vein , to increase 
police surveillance, increase sewer 
capacity, etc. Local government 
and bureaucrats everywhere seem 
to be ready to develop, create, 
implement and evaluate all kinds 
of affirmative action progr:ams -
with one exception. 

The "bad" affirm ative action 
program is the o ne designed to 
eliminate racism and the effects of 
Past segregat ionist practices. The 
reasons given for resisting this 
particular kind of program are 
plentiful. But they are weak and 
thin covers for the real reason. 
The truth is that the majority o f 
the people in the United States 
would very much like to keep 
things as they are (onJy the 
"qualified" should be admitted); 
some actua ll y want things to be as 
they were (only Mexican in my 
house is the maid). 

later. And, of course, who cares 
about the rights of young men 
when the military needs to flex its 
muscle. The national interest 
comes flrst, you know. 

The truth then must be that 
most Americans do not think of 
ra~ial integration as progress, as 
necessary, or as an item of 
national priority. Non-minority 
Americans do not want to pay the 
price to undo what hundreds of 
years of their racism crea ted. This 
is the truth. 

The problem is that non
minority Americans will have to 
pay the price whether they want 
to or not. Recently, Jesse Jackson 
was reportedly declaring war to 
preserve the gains of the civi l 
rights movement in light of the 
conservative sweep across the 
nation. Maybe JacksOn's state
ment is rhetorical , but the spectre 
of civil war along racial lines 
should not be dismissed lightly. Mi
nority Americans have a just claim 
to th'eir proportionate share of the 
wealth and power of this country. 
We will not be denied our claim, 
and we will not wait patiently for 
another hundred years. Progress in 
the area of desegregation and 
equal opportunity has been at a 
snail's pace. ln fact, it may have 
come to a standstill. This situation 
canno t be passively tolerated. 
Bu"reaucra'cies, the judiciary, the 
federal and local governments are 
all forgetting that minorities in 
this country have learned that 
progress only comes after blood 
has been spilled. There is sti ll time 
to act ; will non-minority Ameri
cans choose to take the required 
affirmative acts to prevent a racial 
confron tatio n? 

I am an optimist. That's why 
I'm in law school. I believe the 
system will take the necessary 
steps. But not everyone agrees 
with my view. 

by Betsy Rieke 

The Board of Visito~ is now 
gone, and we can heave a sign of 
relief. Trying to persuade the 
Board of Visitors, the faculty , and 
the ad ministration that there is · 
simply too much institution
generated stress in the Jaw school 
is stressfu l at best. As students, we 
are so certain that we have 
identified the problems and the 
appropriate solutions that we have 
little room to listen to other 
points of view. As professionals, 
the Board and the faculty all live 
in pressure fllled niches in the 
legal world and generally wonder 
why we complain. 

But it would be a mistake to 
return to our study carrels or our 
place in the sun under the big 
shiny thing as if there wire nO 
point in pursuing the problem any 
further. 

The students' voices were heard 
by the Board of Visitors. Even if 
our accounts of feeling frantic , 
worthless, belittled, scared, and 
whatever else were discounted , 
they were not, with notable 
exceptions, rejected outright. The 
dialogue with the Board produced 
a set of recommendations to 
improve and expand the orienta
tion program for the first year 
students; to refocus the placement 
efforts so that opportunities for 
persons of all class ranks are 

present; to estab lish a pre-bar 
orientation program ; to encourage 
faculty members - each in his or 
her own way - to give more 
feedback in and outside the 
classroom ; to dig hard for funds 
for the tutoring program ; and to 
explore ways to make counseling 
services more accessible. 

Whether the anti-stress recom
mendations from the Board of 
Visitors become just another prcr 
duct of the paper explosion -
received but not reflected in 
change - is in part , up to us as 
students. Because we are here for 
only three years, the pace of 
changes may seem painfully slow. 
But the_ West Wing and the Upper 
level will be here forever and will, 
for better or for worse, have a 
marked impact on succeeding 
waves of students. 

Let us continue to push , prod, 
and cajole the faculty and the 
administration. let us stand firm 
in the position that the school 
recognize that there is counter 
productive stress that can be 
eliminated. Let us make sure the 
dialogue continues and resu lts in 
conorete changes. Every institu
tion needs its share of optimistic 
reformers. Join the society for the 
prevention of cruelty to law 
students!• 

•sign up on the ·sBA door for the 
STRESS committee. 
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Political Editor 

Mark Webb 

Copy Editors 

Robb Holmes 
Barb Hannan 

Another possible answer for 
the opposit ion to affirmative 
action may lie with a resistance to 
bureaucracies. But this one fails 
because it is plain that loca l 
bureaucracies everywhere are 
seeking federa l and state monies 
that creat e layer upon layer of 
bureaucracies. As a matter of fact, 
bureaucracies everyday seek and 

Affirmative action to eradicate 
racism and the effects of racism 
requires that some non-minority 
people be displaced on account of 
their race. This, according to the 
critics of affirmative act ion, is the 
vice of the program . They quickly 
add, "two wrongs don' t make a 
right". The true nature of Amer
ica can be seen in these statements 
if we look around us. As a society 
we are willing to sacrifi ce individ
ual inte rests for the greater good 
except in the area of racial 
integration. For example, in order 
to build better streets or freeways, 
we use the power of eminent 
domain even if we have to remove 
hundreds of residents and spend 
millions of dollars only to increase 
the comfort of commuters. Tttis is 
acceptable; after all progress is not 
free. And if we need coal and the 
coal miners are on strike, we order 
them to work regardless o f their 
rights. Coal is indispensable to the 
economy ; the workers can get 
their better working conditions Fernando Gaxiola 

Pllolographers: Robb Holmes, Bernadette Johnson 
Artisr: Karl Allmendinger 
Staff Writers: Terry Burris, EUcn Yaffi, Fernando Gaxiola, R.W. Rodriguez, 
Barbam Moore, Jodi Weisberg, Sean Bruner, K.K. Graham, Candy Bcumler, 
Duke, David Sherman. 

Matheson Funds Devil's Advocate 
G11est Contributers: Heather Sigworth, Betsy Rieke 

Many of you may look at this were the major causes o f the after the start of the Spring LetterS ·------------------
and think, " Well here they go Devil's Advoca te's demise . se mester. 
again , more sour grapes". AI- "We made a proposal to the As the editorial staff of the 
though we have been critical of faculty that we receive credit for Advocate sends congratu lations to Dear Editor: 
the law school admi nislration in working on the paper" , Francis Francis and her fe llow editors, we 
the past, when the administration said, "but it was rejec ted so we cannot help but feel a bi t jealous. 
does do something favorable we will have to close the paper Advocate edi tors and writers 
are always more than willing to down." Student body indifference spend a grea t deal of time putting 
give credit where credit is due. was also cited as cont ributing to out our paper. We receive nothing 

Thank you for having me on 
your mailing list of the Arizo na 
Advocate, which 1 read periodi
ca lly. 

The only problem is that Arizona the shu t down. in return except for seeing our With reference to your Vol. 15 
State University 's adminis tration However, all was not lost! The names in .print as editors or Issue, 1 October 1980, one o f the 
deserves the credi t, not ours. Devil's Advocate turned out to writers. letters to you have prompted me 

The Advocate was recently have an advocate o f its own : ASU While we all admit that none of to question your policy of pub-
advised by Crys tal Francis, editor Law School Dean Alan Matheson. us are in it for anyt hing more than lishing letters which in effect are 
of the De1•if's Ad1•oca te, ASU's Francis advised Advocate the satisfac tion we ge t, it would unsigned or do not indicate the 
law school newspaper, that their Editor-in-Chief Kristi Riggins on be nice to receive some cash or name, description or occupation 
paper would cease to exist with De~ember 4 that Dean Matheson law school credit. It would help of the writer. In particular, 1 refer 
the December issue. Although the had granted the sum of $200.00 ease some of those I B hour days. to the letter commencing on page 
Devil 's Advocate is to tally funded each per semester to the Co- But then , the Advocate is the only 2 with the words "Dear Friends" 
by the ASU College of Law, the Editors and the Managing Editor awa rd winning publication in this and ending on page 8 with the 
overwhelming a mount of work of the Devil 's Advocate. Now, the Jaw school and maybe , just words "Keep those cards and 
and responsibility placed on the Devil's Advocate is back in busi- maybe, that is enough. letter bombs coming. Love, 
editors l,otalJa~~o(.;<?tUp~nsation nf~. apd , anQ.J.l!.cJ i~lJc.is .ex.p~CL~d..t " ~; ~ 1 1, 1, , , , , , •• , Duke.'·' . 

Although I respect the honest 
opinion of anyone pertaining to 
the Hanigan case, 1 question the 
integrity of the letter to you 
which concludes with an inccndi· 
ary sta tement concerning "letter 
bombs" and neglects to state with 
reasonable certainty the name of 
the lette.r writer. Pershaps you 
know who the person who con
cludes his Jetter with the words 
"Love, Duke" is, but I am certain 
that many readers, such as myself, 
would like to know who this 
opinionated writer is. Is it your 
policy to print letters whose 
writer is not properly identified? 

· • Love, 
Bernard Weinstein 

Closs of '53 

Digitized by the Daniel F. Cracchiolo Law Library, James E. Rogers Colle e of Lilw, Universi of Arizona. All Ri hb RUe.t"lled. 



Dear Friends 

Fear and Loathing with the Board of Visitors 
Dear friends : 

This isn't going to be easy. 
Have you ever tried to think, 
much less express yourself, when 
your sizzling tittle brain is 
recovering from a night of terror
izing friends and strangers alike 
with a head full of acid? What's 
worse is that it's 8:00 in the 
stinking morning and I got no 
cigarettes. At least John Prine is 
flowing through the Jenscns (" I'd 
rather see ya ' dead, Li' l Girl than 
see you with another man.") and 
that keen anger one develops after 
being stood up, eating LSD and 
not being able to find anybody to 
play with at 3 :30 in the morning 
is beginning to abate. 

1 gotta get some cigarettes; I ' ll 
be right back. 

I'm back. This might provide a 
valuable educational service. 1 bet 
most of you aren't addicted to 
tobacco and have never even seen 
acid. If enough people _read this 
and are disgusted, it could save 
LSD from the terrible fate that 
pot and coke have endured -
fashionability . 

This month has been the pits. 
Americans have- taken nostalgia 
too far. Dressing in 1920s clothes 
and listening tO music of the 
period is o.k. , but electing a 
Warren Harding clone is way out 
of line. The moral manure, led by 
the memories of 1. Mitchell 
Palmer and Joe McCarthy, haVe 
led us forward into the 19th 
century. I hope you all get what 
you deserve. I'll be in Guadalajara 
- let me know how it goes. 

led by Ronnie Raygun, 
America has for the second time, 
passed Arizona by. While the 
civilized, gentile folks were purg
ing our political institutions of 
commie libe rals like George 
McGovern and Birch Bayh, Ari
zonans returned that wild-eyed 
radical Mo Udall to Congress and 

VieWpoint 

almost, God forbid , threw our 
pillar of all that is Good, Barry 
Goldwater:- into an early retire
ment. We just can't keep up with 
the trends. 

The 48th state came into the 
union as, believe it or not, a 
progressive place. Our constitu
tional convention , composed al
most entirely o f democrats, was 
so bold as to include a provision 
for throwing judges out of office. 
This liberal approach was rebuffed 
by President Taft and we were 
forced back to the drawing board. 
It wasn't long, though, before 
FOR rode our nation into an era 
of libera lism, leaving Arizona 
ea ting its dust. 

The situation has been reversed . 
Just as we decide that maybe the 
20th centUry isn't so bad after all, 
the rest of the country slams on 
the brakes, throws it into reverse 
and screams past in search of t he 
ghost of1 Calvin Coolidge. We just 
waved as they went by. As goes 
Arizona, so goes nobody else. 

All is not lost though. Remem
ber sport fans , we still are the 
only state that has voted republi
can in every presidential electiop 
since the '40s. There are still those 
of u.s who fight hard to keep our 
cqnsititutional freedoms from get
ting out of line. Some of those 
bastions of aU that is right (you 
can take that however you want) 
came to the law school and 
impressed upon us where America 
is at. They at least tried to keep 
this pinko rag in line. 

Those people are, of course, the 
Board of Visitors. As you may 
know, they cruise in annually to 
tour the facility, get their asses 
nicely kissed by the administra· 
tion , talk to right-wing students 
and then hold an open meeting 
where they bless us all with their 
pearls of wisdom. Fortuna tely, 
they took the trouble to teach 
The Advocate the meaning of 

1'open mecting' 1 and the First 
Amendment. 

You see, a representative of the 
paper, one of the editors-in-chief 
no less , had the unmitigated gall 
to tape the open meeting, pur
portedly to ensure accuracy, but 
we all know bettei-, don't we? Of 
course, both the dean and his 
lackey knew about the tape , but 
fell silent when-one of the visi tors 
saw the recorder being carried out 
of the room and stopped the 
meeting. Several of these distin
gui shed guests began to froth at 
the mouth and demanded the tape 
be destroyed. (They failed to 
realize that the tape was already 
half way across town in the hands 
of a fascist instigator.) 

After blowing a bunch of 
smoke and cornering our exalted 
leader, the 'visitors were cut down 
in their tracks by a Mexican 
organizer (no one really knows 
how he got there, except maybe 
because he's a federal judge) and a 
bloodbath was averted. 

I have no real understanding 
what anybody gets from the 
visitors, other than a headache. I'd 
b.e happy to have someone tell me 
what we have ever got ten from 
those turkeys. Sign me, bored o f 
visitors. 

Anyway, you can feel relieved 
to know that we still have folks 
protecting the Ugan , 1 mean 
American dream. Freedom of 
speech and of the press will not 
bring this country to its knees as 
long as those guys are around. As 
for me, please send alJ extra 
chemicals care of this ne'wspaper. 
I'll see you in '84 when l come 
down. 

Until t hen, bar your doors and 
windows and wait for the pretty 
mushroom clouds. 

Love, 
duke 

P.S. To Rench burg, J.- That was 
the worst Jack Benny I've eve r 
seen. 

Morality Is not practical; it is but a noble gesture 

by Terry Burris 

" The Moral Meanies are loose." 
Thus laments newspaper colum
nist, Richard Cohen, in a recent 
article entitled Here Come the 
'Moral Meanies'. He was referring, 
of course, to those newly elected 
members of the Senate whose 
constituents are none other t han 
the Moral Majority itself. Says 
Cohen : " There is something chil
ling about see ing these new 
members of the Senate heading 
this way , each and every one with 
a very narrow agenda, each and 
every one with a personal consti
t u tiona) amendment (anti
abortion, pro-prayer) that would 
in some way restrict someone's 
right to do something". 

I have just finished reading 
Antigone and A Man For "All 
Seasons for my Law and Litera
ture class. ln both works some
one's right to do something was 
restricted. 

In Antigone, Creon, the king, 
promulgates a decree which for· 
bade anyone from burying the 
body of Polyneices, the traitor. 
Antigone's grief over her bro ther's 
death is heightened when she 
learns of the decree. J n open 
defiance, Antigone gives her bro
ther a decent buiial. She js 
brought before Creon to whom 
she readily admits her disobedi· 
ance: "Of course 1 knew. You' 
made it plain enough ... (but) 
who made this edict? Was it God? • 
lsn't a man's right to burial 
decreed by divine justice? I don't 
consider your pronouncements so 

important that they can just . 
overrule the unwritten laws of 
heaven. You are a man, remem
ber. These divine Jaws are not just 
temporary measures. They stand 
for ever. I would have to face 
them when I died" . Antigone 
eventually dies for her defiance. 

A similar fate was met by Sir 
Thomas More in A Man For A II 
Seasons. Henry the VIII sought to 
have his marriage to Catherine 
annulled so he could marry Anne 
Boleyn . Catherine had failed to 
Provide him with a male heir. The 
Pope, however, refused to grant 
the annuUment. Thereupon, the 
King in Parliament promulgated 
the Act of Supremacy which 
m'}de him the Supreme Head of 
the Church of England. He then 
looked for someone whose stamp 
of approval would give the Act 
moral respectability and author
ity: the man was Sir Thomas 
More. More ultimately could not 
give his approval, " . . . (The) Act 
of Parliament ... is directly re-

• pugnant to the Law of God. The 
King in Parliament cannot bestow 
the Supremacy of the Church 
because it is a Spiritual Supre
macy" . More added , " ... it is not 
for the Supremacy that you have 
sought my blood but because I 
would not ~nd to the marriage!" 

In their respective confronta· 
tions with the civil authorities, 
More and Antigone each followed 
the dictates of individual con
science. ln each case, someone's 
right to do something was restrict
ed. Creon's decree restricted Anti
gone's right to bury her brother , 

but because it ran counter to her 
religious convictions she refused 
to obey it. By withholding his 
Christian approval, More restric t· 
ed Henry's right to divorce an'd 
remarry; at least that is the way 
Henry looked at it. Henry, how· 
ever, desperately wanted a male 
heir and he would not permit 
Mo re tO stand in his way. Both 
More and Antigone believed that 
man's law cannot overrule the law 
of God on fundamenta l matters. 

The pro-choice groups argue 
that present abortion laws do not 
restrict anyone's right s. They are 
quick to point out that if an 
abortion is contrary to a woman's 
religious convictions, she has the 
right not to have an abortion . On 
the other hand, they add , if a 
woman has no reservations about 
having an abortion , she has the 
right to have one if she so wishes . 
The choice they say, must be the 
woman's. I do not agree. Like 
More and Antigone , I believe that 
we must obey higher laws. Abor
tions are contrary to the law of 
God. The right of the unborn to 
life is so fundamental that it takes 
precedence over a woman's right 
of choice. For that reason I would 
favor a constitutional amendment 
that would ban all abortions 
except under the most extra· 
ordinary circumstances. 

More considered his decision to 
resign as Chancellor: a practical 
one. His son·in-law replied: "You 
belittle yourself, sir , this was not 
practical; this was moral .. . You 
have made a noble gesture." More 
was struck by that statement and 
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Obiter Dicta 
by Barb Hannan 

When I get really low and 
frus t rated, my favorite way to 
perk up my mood is to decide to 
quit Law Review. 1 have decided 
to quit Law Review about forty· 
two times since I began the ordeal 
last summer. I still have not 
actually quit, but I cons tantly ask 
myself why. 

Law Review expe rience is sup
posed to be the ticket to a great 
job. Firms are supposed to see it 
on your resume and pounce on 
you, begging you to work for 
them. I've got news for you, 
friends - it isn't so. I have a 
whole stack of odiously polite 
rejection letters to prove it. 

Law Review is supposed to 
teach you how to write. I think it 
teaches you how NOT to write. 
What writer wants to be terse and 
boring, and to say absolutely 
nothing fresh or original? Not I. I 
believe that writing is an art. What 
is written ought to have style, 
grace, and flak Law Review 
teaches you how to write with no 
style, no grace, and no flair. If 
you inject any of these qualities 
into a Law Review article, an 
editor immediately comes along 
and crosses it out with a green 
pencil. 

Editors exist , apparently, in 
order to make life hell for 
second-year writers. Editors serve 
a great tradition. The traditio n is 
that no matter what a second-year 
writer turns in, it stinks. It must 
be re-written . The cases cited are 
always too old , there is never 
enough authority for any given 
proposition , and the structure and 
organization arc always terrible . 
When you are on the receiving end 
of all this cri ticism , you begin to 
wonder how these edi tors became 
so wise and powerful in the brief 
space between second and third 

so was I. Like More's son-in-law, 
there are many today who believe 
that moralit y is not practical. 
Lack· of money and inconvenience 
are deemed suffi cient reasons for 
having abortions. We even hear 
that it is immora l to bring a child 
into the world under such circum
stances. Thus morality is turned 
inside out so as to justify taking 
the life of the unborn. Women 
chafe at what they consider 
attempts to make them martyrs to 
morality , while men are allowed 
to do what they want with 
impunity. This troubles me, too, 
but the higher laws must neverthe
less prevail. 

Cohen points out that the 
'Moral Meanies' want prayer in 
the schools not only for them
selves, but for others as well -
even, he says, when the latter do 
not want it. He is concerned over 
the form such prayer will take and 
whether Allah or Buddha will be 
mentioned and whether a little 
dancing or incense-burning will be 
permitted . What Cohen is really 

year. 
Lest I be misunderstood, I 

should say that the editor who 
worked on my casenote was very 
good. He did his job well. He 
turned a mess into a Law Review 
article. The problem is, I would 
rat her writes messes. I like ·.vriti ng 
messes such as this column. But 
writing for Law Review is a 
dreadfully differen t affa1r. 

l hate reading law. I hate 
looking up citat ions. ! hate 
putting footnotes o n even o nt: of 
my sentences. I suspect ~ofe and 
more these days that I don't 
belong on Law Review. Whatever 
my "thing" is, this isn't it. 

So why don't I qu it '? Is it 
because I st ill believe, with blind 
faith , that the Law Revie w path 
leadeth to green pastures'! Is it 
because I want to sec my name in 
print (even if it is attached to an 
article written by a committee o f 
editors)? Is it because I want to be 
an edi tor next year, persecute 
others as I have been persecuted. 
and get my picture~ on the Law 
Review Office wall? ·· 

No, my friends. I fea r that the 
real reason lies closer to my heart. 
Are you ready? It is simply this : [ 
don't want to ad mit defeat . I have 
never been the sort of person who 
fails . I don't want to ftn l a t the 
Law Review thing becau~e La w 
Review is important ... isn't it? 
Law Review is a part of Law. and 
Law is my life, my chosen 
profession ... isn ' t it? To qu1t 
Law Review would be an :tdm is
sion of pe rsonal inadequa .:y . 
wouldn't it? 

Those are the questions. \ $ I ..;i t 
down now to research \ndi :m 
tribal sove reign im munity(<~ top1.: 
about which I care abs·•1u tely 
nothing) I wish I kne.\ til l' 
answers. 

say ing is that prayer in tht• sclwol 
is not practi cal. " Pray at homt· ur 
in a church, ·• he says, "wh ~ ·n 1 h~ 
school?" It matte rs Uttlc IC' td . ..' u 
that children spend lllU c tl less 
time in church than in a cb s,room 
where for years they are n capuve 
audience to the teachings of 
evolution and atheist ic doctrines . 
Neithe r is he concerned tha t 
evolution is being taught as fac t 
and not as theory which it 
remains. A simple prayer will 
teach children of diverse religious 
backgrounds the importance of 
appealing to higher au tho rit y. If 
the purpose of education is to 
teach children how to live in this 
world, then prayer should be a 
part of tha t educa tfon . 

In his article, Cohen wonders 
whether Ronald Reagan "will 
have the political guts to stare 
down the 'Moral Meanies", or if, 
like Dwight Eisenhower in the 
McCarthy era, (he) will find it 
easier to look the o ther\1/ay ... " 
It is a most disturbing allusion; for 

continued on page 9 
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Advocate Analysis: 

Equal Protection: A Three-Horned Dilemma 
The United States Supreme 

Court is having problems with the 
Equal Protection Clause again. 
Nonnally Equal Protection goes 
around with the claws retracted 
like a proper kitty in the manner 

· of Williamson vs. Lee Optical of 
Oklahoma, 348 U.S. 483 (1955), 
symbolizing the proposition that 
legislatures can create any classi
fications they want, and attach 
any burdens or benefits they want 

because of such individ
ual's race ... Sec. 703. 

On the o ther hand, agencies 
charged with enforcing th.is and 
comparable legislation and Ex
ecutive Orders uniformly recog
nized that some have always been 
more equal than others, and 
decreed that ''Affirmative Action" 
was required to help redress the 
balance. 

to those classifications, so long as One type of affirmative action 
neither the classifications nor the avoided the breeding of Oilem
attachments arc totally insane. mas. This is the type represented 
Recently , however, Equal Protec- by Griggs 11. Duke Po wer Co., 401 
lion has changed species entirely , U.S. 424, 3 E.P.O. 118137 (1971), 
and become a Thrce·Horned Di· which said tha t a hlgh school 
lemma (not to be confused with a diploma requirement, and a gen· 
Unicorn. which has only one era! intelligence test screening 
horn , and can be seen only by device violated Title VII. This 
virgins, and is therefore not conclusion was reached because 
relevant here). the requirements adverse ly im· 

The metamorphosis is caused pacted on employment opportun.i
by its being put under constant ties for Black, and were not 
surveillance by a Suspect Classi- demonstrably job related. This 
fication , one based on race, which holding, in other words, required 
requires "the most rigid scrutiny.'' a sort of negative affirmative 
Korematsu v. United Scates, 232 action - get rid of unnecessary 
U.S. 214, 216 (1944). Unfortu- rules and requirements that in 
nately, the rigidity of the scrutiny effect impede the hiring and 
bas not resulted in clarity of promotion of Blacks, and presum
vision , but rather a frustrated ably more Blacks will be hired and 
indecision caused by wanting to promoted. Affrrmative action is 
achieve the incompatible. One is achieved without making racial 
reminded of the experimental differentiations. 
lamb that was driven by hunger to The other type of affirmative 
drink from its mother, but driven action depending on how affirma
away by the electrical shock it got tive it was, called for " quotas" or 
when it suckled, because the "goals and timetables" to red ress 
mother had been wired as an the balance. The greater the 
experimental sheep. illusion of omnipotence possessed 

The problem is as follows: by by creators of "Affirmative Act
its terms, and in its jurisprudence ion Plans," the more transparent 
the Equal Protection Cl3.use de- the quotas. Thus Regents of the 
mands that governments not make University of California v. Bakke, 
racial classifications and that all supra, reached the Supreme Court 
4--aces be treated equally, absent a first. As everyone knows, one of 
.. compelling state interest." Fed- the Regents' new medical schools 
eral legislation providing for equal (i.e ., one which could not by 
opportunity for the races is rigidly definition have a past history of 
everrhanded in its terms, its racially discriminatory admis
statutory history , and , until Re- sions) created a plan whereby 
gents of the University of Cali- sixteen percent of the students 
fornil:z v. Bakke, 98 S.Ct. 2733, 17 per year could be admitted in 
E.P.D. t8402 (1978), in its effect on academic standards 
jurisprudence. Title Vl of the Civil lower than those applied to other 
Rights Act of 1964 simply says, admittees. The source of this 
"No person in !he United States sixteen percent were "economi· 
shall, on the grounds of race,. . . cally and/or disadvantaged" ap
be excluded from participation in , plicants in 1973 and members of a 
be denied the benefits of, or be ''minority group" defined on 
subjected to discrimination under ethnic bases, in 1974. In fact all 
any program or activity receiving • admitted under the special pro
Federal financial assistance.'' Sec. gram were members of minority 
601, Title VII of the Act (less ethnic groups. Before the United 
simply, but nevertheless unequiv- States Supreme Cou rt , the Re· 
ocally), says: gents agreed with Bakke that, if 

(a) It shall be an unlawful he had been a member of a 
employment practice for minority group, he would have 
an employer - been admitted. 

(I) to fail or refuse to hire or The Supreme Court split 1-4-4, 
to discharge any individ- the first .. of the Three-Horned 
ual or otherwise to dis- Dilemmas. The One, Justice cri~inate against any in- Powell, wrote the Opinion of 
dividual ... because of Court, This Opinion said tha t 
such individual's race ... , increasing minori ty admissions or was a com pelling state interest, 

(2) to limit , segregate or das- but that , although race conscious 
sify his employees or ap- cri teria are permissible, neverthe· 
plicants for employment in less the means chosen were not 
any way which would the least intrusive possible, and 
deprive or tend to deprive therefo re the plan violated the 
any individual of em· Equal Protection Clause. Justice 
ployrnent opportunities or Powell essentially ignored the 
otherwise adversely affect sta tutory argument that race con
his s tatus as an employee, scious cri teria were prohibited by 

by Heather Sigworth 

the plain language of Title VI. The 
first Four (Justices Brennan, 
White, Marshall and Blackmun) 
cut the constitutional/statutory 
Gordian knot, and said that Title 
VI prohibited only those racial 
classifica tions not prohibited by 
the Equal Protection Clause. They 
then indicated they would have 
held the Regen ts' quotas as 
justified under the Equal Protec
tion Clause by the history of 
socie tal discrimination against 
Blacks and other minority groups. 
The second Four (Justice Stevens, 
the Chief Justice, and Justices 
Stewart and Rehnquist), would 
have held that the plain language 
of Title VI plainly prohibited 
racial quotas. In doing so, these 
four Justices had to imply a 
private cause of action under Title 
VI. This seems to explain an 
otherwise surprising decision 
where the Chief Justice, and 
Justices Stevens, Stewart and 
Rehnquist concurred with Justices 
Brennan and Marshall to find a 
private cause of action in the 
identical relevant language of Title 
IX of the Education Amendments 
of 1972 (prohibiting sex discrimi
nation in most educational institu
tions re~eiving federal funds) . 

o'iher way. 
I hypothesize that the purpose 

of the majority's emphasis on the 
"voluntariness" issue was to dis
guise the still-lurking Equal Pro
tection issues, and to obtain the 
vote of Justice Stewart. Bakke 
makes clear that Justice Stewart 
would not have accepted the 
''societal discrimination •• reason
ing alone. Moreover, two cryptic 
footnotes, numbers 8 and 9 (20 
E.P.D. t30,026, p. II , 145), 
sugges t that if government co
ercion had been a necessary issue 
in the case, Justice Stewart's vote 
would have been harde r to come 
by. After quoting Senator Hum
phrey (misleadingly) in the text of 
the majority opinion as follows: 

Both (Kaiser's affirmative ac~
ion plan and Title VII) were 
structured " to open employ
ment opportunities for Negroes 
in occupations which have 
been traditionally closed to 

foott~~~~·~ comments: 
This is not to suggest that the 
freedom of an employer to 
undertake race-conscious af
firmative action efforts de
pends on whether or not his 
effort is motivated by fear of 
liability under Title VII. 

Then the fmal footnote, number 
9, seems to be a criticism of the 
apparent obtuseness of petition~ 
ers' attorneys in persisting with 
their argument that the Plan was 
the result of government pressure: 

Thus the perennially fascinating 
question was kept open. Does 
Congress have the power to 
expand or contract the protection 
offered by the Court-interpreted 
Equal Protection Clause? That is 
to say, if the Equal Protection 
Clause permits a racially--¢onscious 
classifiCation, does Congress have 
the power ~o prohibit that classifi- Our disPosition makes unneces-cation? Of course, it also left open sary consideration of petition-
the question of which is the ers' argument that their plan 
expansive and which the contrac- was justified because they 
live --interpretation. Dilemmas feared that Black employees 
abound. would bring suit under Title 

The long-awaited United Steel- VII if they did not adopt an 
workers of America v. affirmative action plan. Nor Weber, _ _ _ u.s. _ __ ,20 need we consider petitioners' 
E.P.O. t 30,026 (1979), just dis- contention that their affinna-
guised the Dilemma in a new way. tive action plan represented an 
Here the split was 5-2, but the attempt to comply with Execu-
decision is closer then it looks, for tive Order 11246. 
reasons which will be explained The fact remains that these 
shortly. Justices Brennan, concerns were indeed what moti
Stewart, White, Marshall and vated Kaiser Aluminum to devel· 
Blackmun held that a 50% admis- op its affirmative action plan, as 
sions quota for Blacks into an Judge Wisdom's dissent to the 
in-plant training program created Fifth Circuit holding (which 
voluntarily by a private employer found a violation of Title VII) 
did not violate Title VII. The makes clear. 15 E.P.D. t7935 at 
rationale is a combination of pp 6673-6680. However irrelevant 
"societal discrimination," selec- this inconsistency may now be as 
tive sta tutory history , and empha- to private employers, the unre
sis on "voluntariness." The Chief solved Equal Protection (and 
Justice and Justice Rehriquist equal protection as subsumed in 
vehement ly disagreed, saying that the Due Process Clause of the 
the plain language of Title VII Fifth Amendment) dilemmas still 
plainly prohibited racial discrimi- lurk ready to pounce on unwary 
nation in employment , and that governmental employers and g~v· 
the majority had its statutory ernmental enforcement agenc1es. 
history all wrong. The surprise is May a governmental employer use 
Justice Stewart. Presumably the "' quotas to carry out an affirmative 
four " pro quota" Justices thought action plan? Given his vote in 
that Justice Stewart's vo te was Bakke, presumably Justice 
necessary, since of the two non
participating Justices, Justice 
Stevens had been definitely anti
quota in Bakke, and Justice 
Powell had been ultimately anti
quota. If they had voted "anti
quota" in Weber, and Justice 
Stewart had not switched, the 
vote would have been 5-4 the 

Stewart would not have held that 
a governmental affirmative action 
plan could be voluntary. Of 
course, unfortunately for the 
inferred logic of Justice Stewart's 
position, whether or not a plan is 
.. voluntary" does not make it any 
more consistent with the statu
tory language of Title VII than 

wa.s the Regents' plan consistent 
with the language of Title VI. Can 
an enforcement agency include 
quotas (disguised or otherwise) in 
a "voluntary" agreement with an 

• employer? Does the validity of 
such an agreement depend on the 
existence of a recording showing, 
in Judge Wisdom's and Justice 
Blackmon's phrase in his concur
rence, an "arguable violation." 
The "big" affirmative action case 
of the past Term, Fullilove v. 
Klutznick, 23 E.P.D. t31 ,026 
(1980), wltich upheld minority 
business is "Yes," but then no 
more than three Justices concur
red in any one opinion, and 
Justice Stewart dissented. 

It is to be hoped that the reader 
now appreciates the governmental 
dilemna in facing an affirmative 
affirmative action plan. Any gov
ernmental response is arguably 
wrong in one direction, arguably 
wrong in the other, or an 
inteUectually fuzzy compromise. 
Dilemmas are not the only crea
tures we meet, however. Overt 
discrimination also abounds, is 
just as ugly as ever when it does 
appear, and needs more than 
inteUectual speculation to make it 
go away. 

Heather Sigworth is an A.uir
tant Attorney General with the 
civil rights division of the Arizona 
Attorney General's Office. The 
opinions expressed above are 
those of Ms. Sigworth and not the 
position of the division or the 
Attorney GeneraL • 
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Arizona Supreme Co~rt 
Hears Tison Appeal 

by Midge Trail 

The Arizona Supreme Court 
came to Tucson in its annual 
pilgrimage to the University of 
Arizona on October 31st. Among 
the cases heard was Srate ~. Tison, 
in which two brothen, Raymond 
and Ricky TISon, were convicteCI 
of four counts fust degree mur· 
der, three counts kidnapping, two 
counts anned robbery, and theft 
of a motor vehicle in connection 
with the prison escape of their 
father, Gary Tison, and his com
panion, Randy Greenawalt. Al· 
though the brothers were tried 
sepera tely, their appeals were 
consolidated. 

This case has attracted national 
attention mainly because of the 

' gruesome nature of the kidnap
ping and slayings of the victims, 
the Lyons family and their four
year-old neice Theresa Tyson, in 
connection with the theft of the 
Lyons' cai. 

The main points argued before 
the court were: (I) the alleged 
violation of the plea agreement, 
(2) publicity during the trial, (3) 
the prejudicial attitude of one of 
the jurors, (4) the admissibility 
of Ricky Tison's statements to 
arresting officers and (5) the 
death penaJty and its applicability 
in this case. 

The Tisons had entered into a 
plea agreement in which they each 
agreed to plead guilty to one 
count of flrst-degree murder with 
a recommended sentence of 25 
years to life in return for their 
testimony against Greenawalt at 
his trial. They made incriminating 
statements to lhe prosecutors 
aJiegedly without the know lege of 
thCir attorney, in connection with 
the agreement. During Green
awalt 's trial, when questioned 
about the source of the guns used 
in the escape, the Tisons' attorney 
made what he called "a minor 
procedural error" and claimed 
that this topic was ou tside the 
scope of the plea agreement. He 
requested to withdraw from the 
agreement and a mistrial was 
tleclared. The Tisons later request
ed specific performance of the 
agreement , but the prosecutor 
refused. 

In response to the appellants' 

claim that the 3greement was 
"vague and ambiguous", Assistant 
Attorney GeneraJ David Cole 
admitted that "it was not a model 
plea agreement", but both si~es 
claimed that the other side had 
the burden of proving what was 
covered in it. Cole stated that in 
spite of the ambiguity, bo th 
Tisons knew what they wou ld 
have to testify to and that the 
agreement itself didn't contain 
any limitations on testimony. The 
Tisons argued that since the plea 
agreement was withdrawn, the 
Tisons' incriminatory testimony, 
given. in reliance on the plea 
agreement, should have been in· 
admissible at their trials, and tha t 
the reason for the abrogation of 
the plea bargain was irrelevant. 

Another question in the appeal 
was the effect of publicity before 
and during the trial. The Tisons 
claimed that the extend of pre
trial publicity required that the 
jurors be sequestered, but the 
prosecutor replied that most of 
the inflammatory publicity had 
been at the time of the crime, six 
months prior to the time of the 
trials, and that unless the Tisons 
can show jury prejudice they must 
prove extreme publicity. 

The Tisons then attempted to 
show prejudice on the part of 
juror Wanda Jackson, whose emc:r 
tion was so strong in her state· 
ments that even the prosecutor 
commented on it. Although claim
ing that she would "try to be 
fair", she also said, "had not the 
baby been killed , I probably 
wouldn't fee1 as st ro~g!y, as I do ~:, 
The Tisons claim that the key 
here is juror hostility, but Cole 
replied the court had discretion to 
dismiss a juror or not to do so in 
cases like this. He pointed out 
that to clarify her feelings, Ms. 
Jackson was asked: "Could you 
be so fair that even if you thought 
that he was guilty but it was not 
proven beyond a reasonable 
doubt, cou ld you vote not 
guilty?" and she replied, " Yes." 

The nex t question the court 
considered was the admissibility 
of Ricky Tison 's post a.rrest 

statements. Ricky Tison was ar
rested at three a.m. following a 
high-speed chase and a shoot-out. 
When Ricky was arrested, he was 
covered with the blood of his 
brother Donald, who was killed in 
the shoot-out. Ricky was taken to 
a police van where his clothes 
were cut o ff with a knife and he 
sat nude in the van while the 
arresting officers read him his 
rights and questioned him. When 
he showed reluctance to answer, 
the officers said they would 
" show (him) Donny". The Tisons 
claim that this was a threat 
designed to coerce Ricky to 
testify, although Cole claimed 
that the statement was too vague 
to infer a threat from the 
transcript of the interrogation. 

Tison was held in the van and 
questioned every few hours, each 
time refusing to make a sta te
ment. At one point, after being 
given his Miranda warnings, and 
being asked if he understood them 
he replied " Yes", and then said , 
"I do not want to make a 
statement ." The questioning con
tinued, however, producing a few 
general denials, and M.r. Cole 
claimed that this was because that 
answer was too vague to be 
considered a refusal to answer 
questions. 

Finally, seven hours after inter
rogation commenced, Ricky Tison 
gave police a fuU acco.~.nt of the 
kidnappings and the evep.t~ lea~
ing to the murders, along with a 
claim that Gary Tison and Green· 
a walt did the actual shooting. Tltis 
occum;d onlyi after the P,01i~1J.la~ 
induced the local Justice of the 
Peace to delay the Tisons' initial 
appearance so they could question 
them further. The Tisons claim 
that this was a gross violation -
"The exact kind of activity the 
sup pression rule is designed to 
protect us against", and that the 
statements made under this duress 
must therefore be suppressed. 

The prosecution denied any 
coercion and claimed all state
ments were freely given, and that 
all refusals to answer were made 
in response to specific questions 
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and were not blanket invocations 
of the right to remairi silent. The 
court was reminded that Tison 
was given his Miranda warnings 
several times and claimed each 
time to understand them. 

The death penalty argument 
was given for the TlSons by 
Professor Alan J. Oershowitz of 
Harvard, a nationally known ad
vocate of the abolition of the 
death penalty. 

David Cole argued on behalf of 
the State that the death penalty 
should apply because of the 
presence of so many aggravating 
circumstances in this case. The 
murder, he claimed, was com
mitted to get the Lyons• car, and 
therefore, was murder for finan
cial gain. Other aggravating factors 
included the cruelty of the mur
ders, the distress of the victims 
and the heinous state of mind of 
the perpetrators. 

While there was no proof that 
these two Tisons actually shot the 
victims, they did engineer the 
escape of two convicted murder
ers who did, and they held guns 
on the victims while going 
through their belongings, Cole 
reminded the court. 

The state denied the allegation 
that the Tisons were merely 
victims of their father's influence, 
stating that there is no indica tion 
in the record that they just "did 
exactly what they were told". 
This claim, Cole asserted, was a 
device to "push everything orr· 
on their father and Greenawal t. 

The State also cited the 
Lockett case in which the death 
penalty was upheld for the wc:r 
man driving the get-away car in a 
liquor store robbery and murder. 

In reply Professor Denhowitz 
distinguished Lockett by claiming 

Pawe-·S· •' 

that that defendant actually plan· 
ned- anct insisted on the murcteT 
because the person in the liquor 
store knew her. The Tisons, he 
said, were merely observers. 

Claiming that the death penalty 
in Utis case would be "Constitu
tionaUy disproportionate" be
cause the Tisons were not the 
actual murderers, Dershowitz as
serted the government had the 
burden of proving the aggravating 1circumstances, and this they failed 
to do. 

He added that the court had no 
proof that the Tisons actually 
killed the victims, and so o nly 
vicarious liability was shown. This 
would require individuality in the 
charges and also in the sentencing. 
This, Dershowitz claimed, was not 
done. 

In response to the charge that 
the heinous nature of the crime 
was an aggravating circumstance, 
Dershowitz claimed that only the 
crime was heinous, the actions of 
the Tisons were not. He said, 
"The circumstances which made 
these crimes heinous were not 
under the control of the defen
dants", and pointed out that 
neither of these two defendants 
was mentioned in the lower court 
opinion concerning this aspect of 
the crime. These parts of the 
decision, he asserted , should not 
have been considered in their 
sentencing. 

Throughout the trial , the de
fense counsel repeatedly referred 
to the Tisons as "these boys". He 
emphasized their youth and the 
influence that their father had 
over them as mitigating circum
stances which would preclude the 
death penalty. 

No decision has been rendered 
at the time of this writing. 
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Board of Visitors Discusses Law School Stress 
by Paula Zaleski' 

.The most recent Board of 
Visitors members meeting at the 
University of Arizona Law College 
on October 17 and 18 attem ptcd 
to grapple with the difficult 
problem of stress in law school in 
all its various forms. Board mem
bers felt that major stress factors 
included lack of feedback for 
many students in course-work and 
class preparation, the "un
knowns" associated with taking 
the Bar Exam upon graduation, 
clerking while attending school, 
and a general lack of communica
tion between students and facul
ty. 

On the issue of a lack of 
feedback , Phoenix attorney Lucia 
Fakonas said that students indi
cated to her that a lack o f 
feedb3ck in the areas of class
work , preparatio n for bar exams, 
final exams in law classes and 
writing seminars was a large 
contributor to stress . One sugges· 
tion made was to maintain a file 
in which each professor could set 
forth ideal answers covering all 

. the issues in each question given 
in a final exam. 

Another board member suggest· 
ed having several orientations in 
the course of a student's three 
year in law school , with perhaps 
not every orientation geared to 
every student. In this manner 
student organiza tions such as the 
Student Bar Association eould 
take a greater role in setting up 
orientation programs for problems 
they perceived as important. 

Tucson attorney Frank Barry 
felt that student organiza tions 
really wanted no more than 
funding assistance in running their 
own orientation programs. Re· 
commendations were made that 
suggested added funding for the 
~tudent·run fall tutorial program 
ihrough student contributed fees. 
A motion to commend the stud· 
ent·run orientation programs was 
seconded and made a formal 
recommendation o f the board. 

On the issue o f faculty mem· 
bers perpetuating a lack of 
feedback in classes and creat ing 
stress through individual teching 
methods, Dean Roger C. Hendcr· 
son stated that in all of the 
faculty evaluations he had read , 
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"No professor on this faculty ever 
gets bombed ... no professor on 
this faculty gets over 40 percent, 
say, of bad remarks." A sugges· 
tion was that perhaps a third 
person impartial liaison between 
students and faculty members 
ought to be created on an 
on·going basis to hand le student 
complaints regarding faculty class· 
room conduct and procedures. 

Dale Haralson, a Tucson attor· 
ncy also on last year's Board of 
Visitors, suggested that both 
clerking and feedback problems 
could be solved by perhaps 
institutionalizing law clerking into 
the present 28(e) program which 
would initiate meaningful feed· 
back to those students who were 
not on Law Review or receiving 
other commentary on their per· 
formance in law school. 

Haralson said, "there's a certain 
category o f student that gets no 
feedback. And that's the non· Law 
Review, the non-elitist in the 
grade area. And the ones that we 
talked to who had been involved 
in clerking programs said that that 
was the greatest reassurance that 
they were going to make it as 

lawyers." He proposed that "this 
- the clerkship program - could 
be turned into a program, at least 
available to those particular stu· 
dents so that they could get that 
kind of feedback." 

Dean Henderson added that 
clerking can be beneficial, but 
that it also takes away from class 
time and institutes a stress effect 
where other students feel the need 
to clerk in order to keep up with 
their friends and fellow students 
both scholastically and profession· 
ally. He did recognize the need for 
some students who clerk to earn 
money to finance their schooling. 
schooling. 

.. If a person has the choice of 
not gq_ing to law school or 
working more than twenty hours 
a week, to me that's no choice," 
said Henderson. "I'm not going to 
tell them that they can't do it," 
he added. 

The board also suggested that 
greater communica tion between 
students and faculty and adminis· 
trators might help alleviate many 
perceived problems which added 
to stress. The board stressed that 
students should be made aware of 

persons and programs avai lable to 
help them with any problems they 
might encounter. 

According to Professor Charles 
Ares, "one of the responsibilities 
for the lack of communication of 
information to students lies at the 
door of the Advocate. 1 think for 
a lot of - some very good reasons 
- the newspaper has tended to see 
itself as another Arizona Daily 
Star or Arizona Republic or some 
other national media organization 
and has neglected the role that I 
think it ought to have which is to 
improve the dissemination of 
information within the school for 
the benefit of students." 

The board responded by 
specifically recommended that the 
Advocate serve a ·greater role in 
information dissemination. As 
Professor Ares noted, the board 
echoed his feeling that "there's a 
perfect vehicle, it seems .. . here 
for disseminating a lot of the 
information." 

Another stress-related problem 
converned the lack of communica· 
tion between law school faculty 
and the bar examiners regarding 
the content, coverage and purpose 
of the bar exams. Phoenix Attor-

ney Corrine Cooper «noticed that 
the bar exam is one of the few 
topics where the students and the 
professors seemed to agree. Every~ 
one felt a degree of helplessness 
about the bar examination." 

The board 's response to this 
issue, in add ition to recommend-

- ing continuing dialogue between 
law school faculty and bar ex
aminers, was to ca ll for the 
issuance of a letter to the bar 
examiners requesting a meeting 
between the bar examiners and 
law school representatives prior to 
this year's bar committee meeting 
with the Arizona Supreme Court. 
Any problems and sugges tions for 
upcoming bar exams would be 
aired at this meeting. 

The board also considered the 
option of maintaining some type 
of counselling service at the law 
school for students, probably at 
great expense to the college. 
Other, less expensive, alternatives 
were also suggested. One visitor 
jokingly moved "that we 
make space available for Farther 
M.ike and that we also have a 
transcendental meditation fran
chise set up on the second floor." 
Other members expressed opin
ions that counselling services 
should not be duplicated at the 
school where they were already 
available on j:he main campus. 
This echoed the feelings of some 
board members that the board 
was taking "valuable time to treat 
adults as youngste rs at the kinder
garten level" and recommended 
against proposals to "spoonfeed" 
students through stress·related 
problems encountered in profes· 
sional educational programs. 

Various practical alternatives to 
a full·time counsellor at the 
school cohsidered. One visitor 
proposed hiring a part-time coun· 
sellar who would also act as a 
minority recruiter. Another favor· 
ed setting up practicuurns-ni_n by 
third·year doctoral cand idates in 
mental health related programs. 
Yet another proposed having 
representatives of mental health 
services on campus make more 
information available to law stu
dents; Ol:", possib ly, making a room 
in the law school available to such 
representatives for their use in 
initiating such services at the 
school on a regular basis. 
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Defense Attorneys Criticize Mandatory Sentencing 
by K. Riggins 

Arizona defense attorneys are 
questioning the effectiveness o f 
the mandatory sentencing provi· 
sions of the Arizona Crimina l 
Co de, enacted in 1978. Specifi· 
cally, they charge, the county 
atto rn eys are using manda tory 
sentencing provisions in ways that 
produce grossly unfair resu lt s and 
subvert the original pu rpose of 
those provisions. 

In many cases, defenda nts who 
commit similar cri mes and have 
similar prior records receive vastly 
different sentences. 

J im, for example, is 22 years 
old. One Saturda y he went' up to 
Mt. Lemmon with a couple of 
friends, had a picnic and drank a 
few too many beers. On the way 
dow n, he hit a hiker with his car 
and killed h.im. J im is charged 
with vehicular manslaughter and 
1eckless homicide. The County 
Attorney , in add ition to these 
charges, also alleged that the 
crime involved the use o f a 
dangerous instrument - J im 's car . 
Thus, if Jim is convicted, he will 
have to spend a minimum of 3.3 
years in the Arizona Sta te Prison . 
Yet J im has a clean record ; he has 
never been in trou ble before. 

Dan is also 22 years old . He 
was being chased by a police 
officer wfio suspected that Dan 
was driving while intoxica ted . ln 
his attem pt to flee from the 
police, Dan hit and killed a 

pedestrian. Dan had never been in 
an y trouble with the police before 
either. Yet Dan was indica ted for 
second degree murder and the 
same count y a ttorney also filed 
the allegation of a dangerous 
instrument , thus invokin g the 
mandatory sentencihg provisions 
o f the Arizona Cri minal Code. 

These cases are striki ngly simi· 
la r. Yet in Dan's case, t he coun ty 
attorney dropped the allegation o f 
a da ngerous instrument, which 
gives Dan a chance at probation 
instead of a mandatory sen tence. 
In Jim's case , the county attorn ey 
refused to drop the a llegation of a 
dangerous instrumen t and J im 
now faces three and one third 
years in prison, even though he 
has neVer been co nvicted before. 

According to Tucson defense 
attorney Bill Walker, the mai n 
cause of the disparate results in 
these cases and man y o thers is the 
mandatory sentencing provi sions 
of t he Arizona Crimina l Code. 

" The cure for the problem is to 
eliminate mandatory crim e time 
crimes and to return sentencing to 
the judges, so that the judges can 
consider all the diffe rent factors 
such as the person's background, 
his age, . his tendency toward 
criminality, his abilit y to be 
rehabilitated in ord er to deter
mine the appropriate punishmen t 
for that offender," said Walker. 

"What this puts the coun ty 
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attorney in the position doing 
with aU the mandatory ti mes is 
tha t the county attorney makes 
all those decisions and they tell 
you that you're going to plead 
guilty ami you' re going to get two 
years, three yea rs. Then if you 
defy them, they're just going to 
take you to tria l and give you five 
years", he added. 

ARS §I 3-604 provides for 
manda tory sen tences for persons 
with prior fe lony convictions and 
persons who use " dangerous in· 
struments" in committing crim es. 
Additio nally, a provision o f 
§ 13-604 which authorizes the 
county attorney to allege as prior 
convictions for the pu rposes of 
mandatory sentencing concurren t 
convic tions for offenses not co m· 
mitted o n the same occasion was 
recentl y upheld by t he Arizona 
Supreme Court. 

The practical effect of manda· 
tory sent encing is to shift disCrc· 
tion in sente ncing from the jud ges 
to the prosecu tors. The prosecu
tor elects whether to allege a prio r 
conviction or use of a dangerous 
instrument Once he decides to 
invoke these mandatory sentenc
ing provisions, there is no discre
tion left fo r the judge with respect 
to the possibility of probat ion . 

According to Tucson a tt orney 
Elliot Glicksman, the count y 
atto rney has been using this 

discretion to gain an adva n tageous 
posi tio n during plea nego tiations. 
" When people are charged u nder 
the mandatory sentencing provi
sions, they canno t risk going to 
trial. What happens is t hat they'll 
plead to wha tever the prosecutor 
wants. You ge t the prosecuto r 
dictat ing what the sente nce will 
be without kn owin g or ca ring 
about t he defendant's back
ground , unHk e the judge, who has 
a presentence report and proba
tion offi cers.' ' Glicksman said. 

" Wh en yo u' re lookin g at a 
sent ence of five years if you get 
convicted a t tria l, you take the 
plea ba rgai n o f 2 years. Even if 
you have a good chance of 
winning a t trial; even if you have a 
good case, you don ' t wa nt to take 
the chance." he added. 

One area where manda tory 
sen tencin g provisions seem pa rt· 
iculary harsh is narcotics o ffences. 
Arizona law provides t hat anyo ne 
who is Convicted of selling over 
S2SO worth of coca ine is subjec t 
to a mandato ry five year sentence 
in prison. 

"The result of mandato ry sen
tencing in t his area is that the 
narcotics offi ce rs are engaging in 
more and more creative cond uct 
- flirting with women, befriend
ing people, urging t hem to get 
coke - and the conduct o f the 
narcotics age nts never is checked . 

What happens is the kids who are 
rea l straight, who just though t 
they were doing somebody a 
favor, who went out and go t a 
couple grams for them - they 
don' t know anybody so they can't 
ma ke dea ls. So they wind up 
doing time, having to go to prison. 
But the peo ple who arc big 
crim inals who do have Jots o f 
connect io ns and who can help t he 
narcs make cases get probation," 
sa id Glicksman. 

The State Legislatu re is current· 
ly studying some of the abuses by 
the county attorney 's o ffice with 
respect to the mandatory sentenc· 
ing provisions of the crimina l 
code. 

''We' re hopefu l t hat tile com· 
mittee looks a t this long an d ha rd 
and sees that we' re rea ll y not 
serving the purpose that t his co de 
is int ended to serve - that is to 
have some consistency in pu ni sh· 
ment , certain and consistent pu n
ishment engendering respect fo r 
the system ,' ' said defense atto rney 
Robe rt Hirsh. 

" We're simply not fu lfillin g the 
goals tha t hi ve been intended ," 
Hirsh added. " And the reason 
were not fu lfillin g these goa ls is 
that ou r county a tto rn ey is too 
interested in seeing to i t that his 
position is vindica ted an d he's 
most interested in t hat then seeing 
to it that he's fulfilling the goals 
and objectives o f the code." 
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Poor Women Denied 
State Funded Abortions 
by Jodi Weisberg 

" It's crazy if you ask me," Sue 
said. "Even though I don ' t believe 
in abortion , no one has the right 
to stop someone else from having 
one." 

" Well, I don't know. I think I 
agree with the decision. No one 
should really get an abortion 
anyway unless it's fo r medical 
reasons or because o f rape," 
Sandy replied. 

tions. Abortio n is st ill lega l and 
poor women are still free to seek 
other avenues to obtain one if 
Medicaid funding is s topped. 
However, that does not mean they 
will seek the sa fe, legal route . 
Man y canno t afford to do so. 
And, given the nature of our 
society , there will always be those 
peo ple who will provide the 
service cheaply , even if not safely. 

" It just seems a shame to me. 
They're always picking on us just 
because we're poor and can't fight 
back. Rich women can still ge t a 
good safe abortion. It just doesn' t 
seem fair," said Sue. 

The scene is the Tucson down
town welfare office . The conversa
tion is cen tered around the recen t 
decision in the Harris v McRae, 
popularly referred to as the Hyde 
Amendmen t decision . In late 
June, the Supreme Court ruled 
t hat the Hyde Amendment was 
constitutionaL This means that 
states no longer have to provide 
Medicaid funding for abortions. 
But what does it mean to the 
woman on welfare? 

" I saw this Mr. Hyde on the 
Donahue Show on TV. He doesn't 
want women to get an abort ion 
period-un less they're going to die 
if they have the kid or unless 
they've been raped," said Maria. 

198 1.82 SBA Officers include Vic tor Ortiz. Fernando Goviola, Eva Escalante, Juan Perez & President Craig Calderon. 

"Just because they won't pay 
for it, it won't stop me or any 
woman who really wants an 
abortion fro m get ting one," said 
Maria. A lot o f women will 
probably try it themselves or get 
someone to do it cheap. But there 
may be complications. Why I even 
know of a kid that was bam 
messed up because of a botched 
job. His mother used some drug to 
cause an abort ion but it didn't 
work. Instead the kid was born 
retarded,' ' she added. 

Roe v Wade estab lished a 
constitu tional right to decide 
whether or not to have a constitu
tional right to abortion . The 
su·preme Court has not overru led 
it self o n th is point , but now says 
that the Gove rnmen t has no 
ob ligation to pay for the abor· 

" I saw him on TV too. With 
him it 's a moral issue. But how he 
feels morally has nothing to do 
with rea lit y. He doesn' t know 
what it's like to have kids you 
can' t afford to feed. If they'd just 
look at the long-range effects, 
they'd see that they'll be support· 
ing a lot of kids o n welfare," 
replied Sue. 

Apparently , the McRae deci
sion was not based on econo mics. 
Childbirth cos ts considerably 
more than an abortion. There is 
also the likelihood that children 
born to welfare mothers will be 
on welfare too. The estimated 
cost to the state of Illino is will be 
$20 million more dollars each 
year t han if it continued to fu nd 
abortions. This decision will s train 
the tax burden even farther. 

" I can't afford to feed the kids 
I've got no w; and with no man 
arou nd, it's hard to get by. I think 

if we can ' t find a way to get a 
good abortion and are forced to 
have more kids that we don ' t 
want, then these welfare workers 
are gonna have a lot more 
problems on th ei r hands. Right 
now, for a lot of us, it's j ust a 
question of mo ney. But some 
have a real hard time emotionally, 
you know, they have problems 
with drinking too much or hitting 
their kids a lot," said Martha . 

" Yeah, and loneliness is a big 
part of it· too. A lo t of the women 
on welfare are divorced or separat
ed and it's hard to manage 
eve rything by yourself. T he re· 
sponsibility can get you down 
sometimes," said Sue. 

"That's true. So sometimes 
you' re with a man just -to be with 
someone. Then · you find out 
you're pregnant. It may have been 
an accide nt but you 're sti ll preg-

nant . Why should you get stuck 
with a kid fro m just being with 
someone for a while," Martha 
replied. 

Many social and personal situa
tions lead a woman to seek an 
abortion. It has been estimated, 
however, that only 5% of the 
abortions performed in t his coun
try are for medical reasons or as a 
result of rape or incest. The other 
95% are done for reasons as varied 
as the women seeking them. 

It seems that everyone has had 
a fie ld day analyzing, criticizing 
and commenting on the Hyde 
Amendmen t decision . But the 
women on welfare are the o nes 
who bear the consequences of it 
and their opinions have been 
largely overlooked. Of the women 
I spoke with, most were articulate 
and aware of the practical as pects 
of the McRae decision. All re-
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spected life, but none harbored 
any romantic images of child 
raising. Most were acutely aware 
of rising in flation, poverty, sul:r 
standard living conditions and the 
myriad of health problems that 
seem to afflict the poor. To them, 
the Hyde Amendment "is just a 
bunch of politicaians who think 
they know what's best but they 
really don' t know nothing abou t 
how we live or what it's like." 

Perhaps these women ·know 
more than they are generally given 
credit for . With the rather chaotic 
state of the law these days, and 
with society in general, some of 
the decisions of the courts do 
seem o ut of touch with reality. 
Maybe Martha summed it up best 
when she asked rather matter-of
factly, " What the hell is going on 
in Washingto n? Have they aU'gone 
crazy?!" 
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SBA dispute with· ASUA leads to boycott 

Students chow down during SBA boyco/t, 

by Rob Hoi mes 

The Student Bar Association's 
efforts to obtain money for law 
school activities have led it from a 
battle in the student government 
Supreme Court to a boycott of 
the vending machines in the law 
school. 

SBA 's financial woes started 
last spring. The SBA had no 
money when school began this fall 
because of a "huge graduation 
party" last spring, said SBA 
vice-president Stan Murray. 

Murray said the SBA wanted to 
play a more active role at law 
school this year; it wanted to 
finance a speaker's board, student
faculty mixen, and help to obtain 
boob for the tutorial program. 

First, SBA looked into the 
possibility of installing a canned 
soft drink machine in the law 
school to raise money. But the 
Student Union has a monopoly on 
all vending machines on the 
university campus. . 

SBA also asked Dean Hend
erson for fmancial assistance. He 
said he did not have any available 
funds to help SBA pay for its 

· various projects. As a result SBA 
decided to take its funding re
quests to the Associated Students 
of the University of Arizona 
(ASUA). SBA requested money 
for the tutorial program and other 
activities. USUally, SAB asks for 
$250 each year ; this year it 
requested S 1400. 

"SBA said they checked out 
other alternatiVes that led them 
no where and this was their last 
chance," said Bart McLeay, the 
ASUA club funding committee 
chairman. " It ( the tutorial pro
gram) sounded like a good idea -
but it's not ASUA's re sponsibility 
to fund that. " 

McLeay was uncer tain whether 
ASUA should fund books for the 
tutorials (" It was a close ques
tion," said McLeay), so he asked 
the committee to table the budget 
until the matter could be brought 
before the senate. 

Murrary and SBA Treasurer 
Dan Davis were told to come to 
the next senate meeting and the 
SBA budget would be on the 
agenda. But SBA 's budget was not 
on the agenda when the two SBA 

officers appeared at the meeting 
the following week; and by the 
next senate meeting the Sep
tember 30th budget deadline 
would have lapsed. 

[n the TQeantime, McLeay had 
asked Dr. Richard Edwards, uni
versity vice-president of stuCI.ent 
relations, and Kent Rollins, stu
dent activities director, about 
funding for the tutorial program's 
books. 

" They agreed ASUA shouldn't 
fund for books. Funds for aca
demic supplies are the law 
school's responsibility," said 
McLeay. 

According to McLeay, budget 
allowances from ASUA are made 
according to certain guidelines, 
and books do not fall within the 
funding am bit. 

Moreover, McLeay explained, 
"ASUA isn 't set up to totally 
support an organization. ASUA 
funds for what I consider the 
bread and butter of an organiza
tion - stationary, stamps, xerox
ing, and publicity. Those are the 
kinds of costs ASUA is willing to 
subsidize." 

But when the SBA budget did 
come before the senate, they 
dropped not only the requests for 
books, · but for the rest of SBA's 
projects as well. 

When ASUA's list of alloca
tions to clubs was published SBA 
got nothing. ASUA was already 
distributing the $15,000 it had 
earmaiked for student organiza
tions when SBA decided to 
petition the studen t government 
Supreme Court for a tempo rary 
restraining order to forbid distri
but ion of the fund s until its 
financial affairs with ASUA were 
resolved . 

Ultimately, SBA lost on the 
TRO issue because it hadn' t 
shown irreparable harm . ASUA 
had a contingency fund that co uld 
be used to give money to clubs on 
campus. SBA had not shown it 
was ineligible for those funds. 

Nevertheless, as a result of this 
action, ASUA reconsidered SBA 's 
budget requests. 

McLeay arranged -a meeting 
with Murray and they negotiated 
a revised request for $650. S300 
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was promised, from speaker's 
board (a separate entity from 
ASUA), plus S250 and a SI OO 
loan from ASUA. 

SBA realized it would have to 
pursue other alternatives if it was 
ever going to get money for the 
turtorial program and its- other 
projects. 

Craig Keller, a second year law 
student and ASUA senator, has 
sent letters to professors asking 
them to ask publishers for compli
mentary copies of textbooks to be 
donated to the tutorial program . 
So far , Keller has received re
sponses from Professors Hegland 
and Robison. 

SBA, meanwhile, decided to 
boycott the vending machines at 
the law schoOl. There had been 
numerous complaints about the 
machines. Additionally , law stu
dents spend a substantial amount 
of money in those machines and 
SBA officers reasoned it would be 
a good idea to divert the fu nds 
from the Student Union to law 
school organizations that needed 
the money. 

The boycott proved successful. 
The clubs that sold food du ring 
the boycott made money. The 
Student Union vending depart
ment expressed convern over the 
boycott and , though they refused 
to give SBA a cut from vending 
machines, they did promise to 
install a canned soft drink ma
chine in place of the present soft 
drink machine. 

At a meeting on November 6 th , 
SBA discussed the 'possibility o f 
asking the Student Union to 
remove the vending machines 
fro m the law school and to rely 
o n clu b sales for food at lunch. 
No action will be taken until the 
idea is put before the students, 
the facult y, and the staff to see 
what they think about the pro
position. 

Whether the vending machines 
remain in the law school or not , 
SBA plans to continue sponsoring 
fund raising sales at lunch time for 
any clubs at the law school that 
need • to raise money for their 
activities. SBA will also continue 
to seek other sources for funding. 

AMERICAN 
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Moral .Meanies 
continued 
I have also just finished reading 
The Crucible, a work that is very 
much a product of that tragic era. 
Arthur Miller was inspired to 
write the play upon perce iving 
strilclng similarities between the 
political hysteria in t he ea rly 
1950's and the religious hysteria 
t hat grew out of the in fam ous 
witch-hunts in Massacusetts in 
1692. 

MilJer comments on that earlier 
era : "Evidently, the tim e came in 
New England when the rep res
sions of order were heavier tha n 
seemed warra nted by the dangers 
agai nst which the order was 
organized. The wit ch·hu nt was a 
perverse manifestation of the 
panic which se t in among all 
classes when the balance began to 
turn to ward greater freedom. 
When one rises above the individu
al villainy displayed, one can pity 
them all, just as we shall be piti ed 
someda y .. . It is still impossible 
for man to organize his socia l life 
without repressions, and the 
balance has yet to be struck 
between-order and freedo m." 

For many Americans, quick 
and easy divorces and unfettered 
abortioiis (among other thin gs ) 

are freedoms wh.ich when exercis
ed do not affect anyone but 
themselves. For the Moral Majo r
ity, however, such freedom s are 
tefuptations to which too.. many 
have easily yielded and for which 
we have all paid a high price in 
terms of the great moral decay in 
our socie ty. 

Cohen 's art icle is just one of 
many that I have read which 
reveal a profound fea r and dist rust 
of the Moral Majorit y. Near ly 
eve ry one alluded to the. Salem 
witch trials or the McCarthy era. 
The writers - fail to point ou t that 
man y of those who were put to 
dea th in Salem were themselves 
Chris tians. I find mos t disturbing 
the attempt to place fhe blame for 
the McCarthy era on what many 
consider to be the 1950 's counte r
pa rt to the 'Mora l Meanies' or t he 
Mo ral Majority. If there was one 
lesson tha t we should have learned 
from that era it is that man's 
treac hery is not confined to any 
single group . 

As I conclude this, I find 
myself wavering - not in my 
convictions, bu t because of the 
hopelessness of it all . For a 
moment, my faith fails me: I say: 
Let men do whatever men want to 
do. But then, I remember tha t I 
have a mora l o bligation not on ly 
to myself and to my God, but also 
to my coun try. 
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More: Rehnquist 
small fraction o f the time o f the 
Court. 

"And when one cons iders that 
another large part of ou r case load 
derives from what one of my 
predecessors described as the 
•vague and ambiguous' manda te of 
the Fourtee nth Amendment to 
~he United States Constitu tion, it 
IS not at all surprising that each 
Jus tice . .. shou ld on many oc· 
casions reac h a diffe rent answer 
than that reached bv o ne o r more 
of his co lleagues." · 

Citing each Just ice's oath to 
"uphold the Cons titution and 
laws of the Un ited States' ', 
Rehnquist states that it is reason
able to assume that there arc 
times that each J ustice, ''feeling 
h.i msclf bound by that Q;Jth, will 
o n occasion feel that the views of 
the majority of his bret h ren which 
are prevai ling in a p:~rt i cular case 
arc so contrary to his own 
understanding of the constitution 
that he mus t protest .. in the 
now traditional form of a dissent· 
ing opin ion." 

This type of dissen t, Rehnquist 
explained, is inheren t in a "colle
giate" Supreme Court , t hat is, one 
in which each Justice has an equal 
voice and an equal vote . 

Rehnquist said the collegiate 
model is "surely the best " system 
because "it is a difficult enough 
jurisprudentia l inqu iry whet her so 
much au thority shou ld be con
fi ded to an appoin ted Court 
whose members have life te nure 
an d are res ponsible to no elected 
const itue ncy•· \lo'it hout vesting 
grea ter power in a single Chief 
Jus tice. 

Tttis co llegiate mode l of t he 
Supreme Court , initia ted by the 
framers of the Constitu tion, pro
vides an informal system of 
checks and balances with t he 
court itself. a sys tem which 
Rehnqu ist fee ls is essentia l in any 
republican form of govern ment. 
According to Rehnquist, t he need 
for these checks and balances 
outweighs the fictional certainty 
and guida nce that an artificiall y 
unanimous court cou ld give. 

T he fo llowing morning. J ustice 
Rehnqu ist held a fo rty-minu te 
info rmal question and answer 
session fo r U of A law students. 
Beginning with a discussion o f the 
exclusionary ru le, Rehnquis t call
ed it "a high price to pay" for t he 
enforcement of the Fourth 
Amendment . Although he recog
nizes its deterren t va lue aga inst 
po lice misconduct, he said it 
denied the jury the right to decide 
guil t or in nocence o n what is 
often the ''most persuasive and 
relevant evidence" . 

Answer ing another ques tion , he 
cri ticized decisions of the court 
tha t are so narrow they "decide 
not h.ing", and also called for 
J ust ices to be appointed fo r 
15-year terms with no poss ibility 
of reappointment. 

"Turnover in public office is , 
on the who le, desirab le," said 
Rehnquist. 15-year terms would 
attract more young, high-q uality 
persons to the judiciary. 

" I t is silly" , he said, "to 
con tend that nine people re p resent 
a consensus of the views in the 
country or that they have the 
knowledge to decide knowingly 
all cases." 

In a different vein, Re hnquist 
discussed not what the Cou rt had 
decided , but what it refused to 
decide. When questioned abo ut 
refusi ng certiorari in an 111in ois 
case t hat de prived a mo ther of the 
custody of her c tti ldren because of 
an anti-fornication law, t he Just
ice denied that the Supreme Court 
was legislating morality. He did 
ad mit that the cou rt was, in 
effec t, allowing Illino is to do so. 
He said this was necessa ry because 
the states serve, and have histori
ca ll y served, as "ex perimental 
labora tories' ' to try ou t new ideas 
and to discard o ld ones. 

Turning to the quali t y of legal 
educa tio n, Rehnquist said there 
has always been a ce rtain amount 
o f problems with schools that 

turn out lawyers "who know the 
substantive law but can' t find the 
court house". He added that tri al 
advocacy progra ms can be "a 
substantial plus", bu t that they 
must not be inst itu ted at t he 
sacrifice of t he knowledge o f the 
subjec t matter. 

When asked about the criticism 
o f the Justices on politica l 
grounds, Rehnquist replied that , 
"short of civil contempt of 
court '', people have the righ t of 
criticism of individu al dec isions 
and that the court is helped, not 
hindered, by criticism, ''though 
much of it, like its critics, speaks 
fo r itse lf." He said he fe ll 
im peachmen t was ra rely neces
sary. 

F inally, in discussing the Fou r
teenth Ame ndment, Reh nquist 
cbimed that it is often taken out 
of the context of its origi nal 
purpose , which was to prevent the 
states from denying citizenship 
righ ts to fo rmer slaves. He sa id 
that aU legislation is aimed at 
particu lar behavior, and by ex
pa nding t he Fourteen th Amend· 
ment and carrying it to its logica l 
ext reme, criminal defe ndants can •' ft is silly to contend tha t nine people represent a consensus o f the views in the country or tha t they have the 
claim they have been singled ou t knowledge to decide knowing all cases." 
because of their crimina l activit y. 
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DOC Adopts Incarceration Guidelines for Juveniles 
by Sean Bruner Programming Guidelines" for in

carcerated juveniles. Those guide-
M.P., I 5, is locked up in the lines set up a compUcated matrix 

maximum securit y cottage at for determining mini mum/ 
Arizona Yout h Center (AYC), the maxiinum lengths of incarcera
Oepartmcnt of Corrections (DOC) tion. 
juvenile facility on the outskirts Criteria used to determine 
of Tucson. M.P. had relatively lengths of stay include: the 
minor contract with the juvenile severity of the offense (including 
justice system, mostly runaways whether it was against a person or 
and a few burglaries, until he against property), the chronicity 
received a mandatory one yea r of criminal activity, the fact that 
sentence for escaping from A YC. the minimum or maximum stay 

That was six months ago, and should represent the time neces
M.P. is going home this week. His sary for therapeutic progress, and 
exemplary behavior qualified him, that incarcerative time no t be 
under the new two-for-one pro- longer than it would be for an 
gram, to be released six months adult . 
early. The actual sentences were 

Fixed sentences, two-for-one derived by plugging the adult 
time, in juvenil e institutions? The, times for a certain offense in to an 
Arizona DOC is embracing the algebraic form ula. Various crimes 
modern trend in making juvenile were divided in to seven classes to 
corrections more closely mirror fi t the formula. 
the adult system. Using M.P. as an example, if he 

According to state law, o nce a · were to be adjudicated in the near 
youth is committed to the DOC, future for · another burglary, t he 
he may remain incarcerated until formula would look like this: 
he turns 19, or is di scharged by Burglary is a type D offense. It 
the department , whichever comes wou ld be M.P.'s third adjudicated 
first. This "open ended scntenc- type D offense in the past two 
ing" has historically been the ru le years. The 60% 140% 
throughout the United States in minimum/maximum limi ts of the 
dealing with juvenile delinquents. derivativative of the adu lt sen-

Because . the goal of juvenile tence wou ld produce a 4 to I 0 
detention has always been rehabi l- month sentence. 
itation, commission for a definite According to Roy KoniQgsor, a 
period wou ld seem to rest on an caseworker at A YC, there are a 
unwarra nted presumption. By number of reasons for going to 
providing pre-determined time the matrix system. For one thin g, 
periods, some yout hs may be there are too many delinquents 
denied discharge upon reforma- for the system to accomodate 
tion, and others may be re leased presently. As a result, average 
before reformation. ' stays have dropped from eighi or 
. In April, I 980, the Diagnostic nine moriths to two or three. By 
Center for Juvenile Services at mandating longer stays for more 
Adobe Mountain School prepared serious offenders, and sending 
for the DOC the "Length of. lesser offenders to community 

If 
Its 
LAW 

treatment progra ms, the public 
will be better protected, as well as 
giving a more realistic time frame
work in which to accorilplish 
treatmen t, which is still the goal, 
according to Kon ingsor. 

The DOC also wants to pre
serve its image as the last resort 
for chronic offenders. Because of 
the short average stays, kids have 
been opting for commitment to 
the DOC instead of going to 
community treatment programs 
(Vision Quest, for example) which 
generally have one year minimum 
lengths of stay. 

In add ition, Koningsor said, 
the matrix system will add due 
process pro tections for the juve
nile by guarding against cla ims 
that a capricious caseworker or 
administrator delayed his release. 

William Bacon, an attorney 
from Southern Arizona Legal Aid 
fears that the matrix system may 
remove the incentive for trea t· 
ment. "Mandatory sentencing 
bothers me," he said. 

Bacon is particula rl y concerned 
by the one year mandatory 
sentence for runaways. " If the kid 
satisfies eve ryone that he is ready 
to leave in three months, what is 
the point of keeping him a whole 
year?", as ked Bacon . 

The DOC would certainl y re· 
spond that one reason is the 
dramatic decrease in escapes si nce 
the institu tion of the one yea r 
pol icy. There have been on ly I 0 
escape attempts so far this year 
compared to 59 by this time last 
year, and 69 in) 91~ . •. : ~ 

Under the past ·sys(Cm, once a 
ward was committed to the DOC, 
he was released upon completion 
of his "treatment plan," regard less 
of the nature <;>f his committing 

We Have It ALLI 

offense. Now that time frame
works are at stake, the actua l 
committing offense will take on 
tremendous new significance. 

Bacon is afraid tha t this will 
give the prosecuting attorneys 
incredible clout fo r plea bargain
ing. This fea r is shared by Susan 
Kettlewell , an attorney with the 
Juvenile Section of the Pima 
County Public Defenders office. 

" We're alarmed," she stated. 
Prosecuting attorneys file too 
many charges to begin with , she 
claimed. She predicts the matrix 
system will force everyone to go 
to trial more often , since more 
will be at stake. 

"EVERYTHING ' 

FOR THE 

LAW 

STUDENT" 

Gus Aragon, an attorney from 
the Juvenile Sedion of the Pim a 
County Attorney's office, agrees 
that prosecutors will have more 
clout. "Evaluation of cases will 
take on a new tone. We plead 8 or 
9 cases out of 10," he said. "'Our 
responsibility is to t he commun
ity." 

How does the juvenile at the 
end of the process feel ? " I got 
fucked over," M.P. says. " I would 
have been out of here in January. 
They made that one year rule the 
day after I ran away. I never even 
had a chance to kn ow about it. I 
hope I ain't never coming back 
here no more." 
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We've done it. 
And we're proud of it. Back in January ~1#tl: a , 
small group of us began to plan a new kirld,of 
athletic facility-something that was different, 
and more extensive, than anything else· li{h 
Southwest. Now, after concluding the biggest 
expa'nsion in our history, we can look back. 
and say, "we've done it!" 

And we kept our promises, right alorig. We 
told those first charter members that we'd .. 
build an athletic club that would be more than· 
just a club. We said we 'd have facilities fo'r · 
those who insist on being physically fit, and 
for those who enjoy competition. We 
promised we'd offer exercise programs to~ · 
everyone, from the professional athlete, to.th.~ , 
businessman and his family, to the housewife 
who wants to keep trim. And we delivered. · · " 
When our original complex began to get 
full , we built 6 more air-conditioned 
racquetball/handball courts, and 
a new gymnasium. 

members 
bega_n. on our cour1s. 
tensiOns of an active 

- _by camarad8rie. And we · 

=~~wewould~~lhem. . .· 
The Tucson Athletic Club 

invites you to visit our. faciiltles 
' and see for yourself. We are ·a 
· clul) that has everything. Just ' 

like we promised . . 

tucson athletic club. 
4220 East Bellevue/88Hl1:40 . · 

SPECIAL RATES FOR LAW STUDENTS 
Contact Carl Porter 

Our faciiiUealnclude: 14 racquetball /handball courts , 2 tennis courts, basketball/volleyball gymnasium, heated swirriming poOl, bar and 
lounge. game room. snack shop, pro. shop, barber shop, child care center, 220-yard running track, glass exhibition courts , carpeted locker 
rooms, steam baths. saunas, ~acuzzt hydrotherapy pools, cold plunges, rooms, Nautilus exerc ise machines. 
Our Include: cardtovascular exercise, weight control, 1 i 1 fitness. 

Order your book 1st class postage pa1d in 
time ~ or Christmas by sending $5 .00 to: The 
Sonoran Desert , A rizona -Sonora Desert 
Museum, Rt. 9, Box 9(X), Tucson, Arizona 
85704, ATT'N: Controller. No cash please. 

, Send check or money order Pi!Yable to the 
Arizona -Sonora Desert Museum. 

WHILE YOUR CLIENTS 
ARE WAITING, 
GIVE THEM ''THE 
SONORAN DESERT" 

This new book written by the staff of the 
internationally renowned Arizona-Sonora Des
ert Museum explodes w ith the spectacular 
four-color photography of David and Josef 
Muencb and other outstanding natural 'history 
photographers . 

Like the Desert Museum itself this book tells 
the story of the great Sonoran Desert area and 
how the plants, anima ls and the geology of the 
area depend upon each other to adapt and 
survive in this fascinating region . 

You' ll not only be providing your clients with 
valuable, informative· and entertaining reading , 
but you 'll also be supporting the Arizona
Sonora Desert Museum. 

PLEAS£ SEND __ copies cl the The Sonor1n Dacrt at SS.OO each, 1st class 
postage paid. 

Send to: 

NAME' -------------------------------------------

ADDR~S, -------------------------------------------
CITY, ____________________ STATE, __________ ZIP, -------
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