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-ARIZON~ 
ADVOCATE 

University of Arizona College of Law Volume Twenty 

Severing Liability 
Mary Wilson 

PlaintiffS and their lawyers lost some 
options recently when Arizona joined 
about a dozen other states in abolishing 
joint and several liability. ARS. 12-
2506 provides instead that plaintiffS 
injured by multiple tortfeasors must 
collect from each proportionate to his 
fuult. 

The law protects defendants-such 
as insurance companies, physicians, 
and products manufacturers-by 
decreasing their vulnerability in cases 
where others share the fuult A reduction 
in benefits paid by these interests may 
cause insurance premiums for high
risk insureds to rise less rapidly. The 
price is, of course, the increased 
likelihood that innocent plaintiffS will 
be inadequately compensated for their 
injuries. 

in many cases, how much the victim 
will ultimately recover. 

How will the new law change tort 
practice? We really don't know. All the 
states that have abolished joint and 
several liability have done so in the past 
two years, so long-term effects have yet 
to be measured. 

The balance of policy interests in 
tort liability will certainly be altered. A 
major purpose of tort law is to protect 
victims of others' negligence from 
economic loss, especially from becom
ing dependent on the state. More 
plaintiffS will now lose self-sufficiency 
as sources of compensation are closed 
to them. 

Tort laws also exist to deter tortious 
behavior. The appeal of the new law is 
in its focus on deterrence by tying the 
defendant's liability more directly to 
his fault, relieving him ofharm traceable 
to other wrongdoers and to contribu
tory negligence by the plaintiff as well. 
Whether apportioned liability will 
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accomplish this end more effectively 
than present contribution laws remains 
to be seen. 

Tort law also spreads the cost of 
injuries over a broader population by 
forcing potential tortfeasors to obtain 
insurance, increasing premiums but 
avoiding immense loss to individuals. 
It seems irrelevant to cost spreading 
how many tortfeasors pay damages; 
the cost is spread almost equally fur. 
However, when one tortfeasor is 
indigent, the plaintiff will no longer 
recover fully, and part of the costs 
which would formerly have been 
spread must now be endured by the 
victim. 

The Arizona law is less generous to 
plaintifiS than most of the new laws, 
according to Professor Dan Dobbs. 
Some states still permit plaintiffS to 
collect under joint and several liability 
when they are entirely without 
contributory fuult Others have retained 
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In the past, plaintiffS whose injuries 
originated with multiple defendants or 
were aggravated by a second tortfeasor 
could recover their total legal damages 
from any of the defendant( s). Each 
defendant acted as guarantor of the 
others' solvency for the protection of 
the plaintiff; joint tortfeasors could 
then seek contribution without further 
involving the plaintiff in litigation. Now 
a defendant with a million-dollar 
insurance policy, adjudicated ten 
percent at fuult, simply pays his portion 
and leaves the arena, regardless of the 
plaintiffs ability to recover from other 
defendants. 

Shattering the Glass Ceiling 

The ''f.rult'' to be apportioned includes 
"negligence in all of its degrees, 
contributory negligence, assumption 
of risk, strict liability, breach of express 
or implied warranty of a product, 
products liability and misuse, 
modification or abuse of a product." 
Disparate responsibilities must be 
measured against each other and 
assigned numbers pwporting to express 
their relative magnitude. This necessarily 
abstract decision will then determine, 

Laura Cardinal 

When Sarah Grant graduated from the 
Arizona State University l.aw School in 
1970, as one of the two women in the 
founding class of that law school, no 
Phoenix law finn would even interview 
her. Now a judge with the Arizona 
Court ef Appeals, Division I, she can 
look back on the tremendous changes 
for women in the legal profession with 
the grace and wisdom of a 
frontierswoman. 

She attributes part of her success to 
the strong mentor relationship she 
developed with Lorna E. Loclrn.'ood, a 
Arizona Supreme Court justice. Lock
wood would reserve a luncheon table 
each Wednesday at the Arizona Club in 
Phoenix and invite all the Phoenix area 
women attorneys to lunch with her. 

Says Grant,"All five of us would be 
there, every Wednesday." Grant credits 
Lockwood with creating the recep
tiveness toward women r..owwitnessed 
in the Arizona judiciary. 

Grant has been an Appellate judge 
since Sandra Day O'Connor was 
appointed to the U.S. Supreme Court. 
Grant was appointed to fill O'Connor's 
position in Division I of the Arizona 
Court of Appeals. Prior to the Court of 
Appeals, Grant was a Maricopa County 
Superior Court judge, and served a 
year and a half as the presiding criminal 
JUdge. 

She says there are considerable 
differences between the two types of 
judgeships: the appellate court requires 

continued on p. 6 

Digitized by the Daniel F. Cracchiolo Law library, James E. Rogers College of Law, UniversitY of Arizona. All Rights Reserved. 



Letters to the Editor 
Opus No.3 
Neal honey: 

You're obviously so angry at Ev that 
you seem to have forsaken some basic 
- very basic principles of reason. 

At first I'd hoped that you'd actually 
fulfill your avowed purpose, i.e., to 
examine Ev's budget cuts "in context." 
lbis I supposed would entail some 
sort of economic analysis or some 
discussion of the comparative advan
tages of educational cuts as opposed to 
military expenditures, etc. In short 
order, I expected the usual reductionist 
drivel about the preferred "morality" 
of feeding or educating one human 
being, rather than defending all human 
beings - you know the prescribed 
response, don't you? No. Instead, you 
feign the usual self-righteous posture, 
assuring us that you, too are "offended" 
by Ev's candor about King (Reverend 
King that is) and informing us that 
despite the legal propriety of Ev's 
response to Babble's MLK Day by 
unilateral decree, such behavior is 
"unbecoming?" Who do you think you 
are, Miss Manners? What a silly, insipid 
little observation. He might as well 
have worn his Gucci jeans cuffed to 
have been so unloved by the ever-so
fashionable liberal establishment. And 
of course, true to the Hitler continuum 
mentality, (see bulletin board), Ev's 
desire to eliminate the reverand's 
holiday can only be construed as 
"racism." Hmmm - why do such 
careless allegations always implicate 
those who make them? And what have 
you done today, yesterday and since 
the age of cognition to prove to me 
that you are not a racist? Is there some 
judgemental (sic) standard to which 
you are privy Neal, baby- as to whose 
hearts and minds are not bent on 
equality? Can you see in there by same 
(sic) cavalier pomposity that allows 
you to tell us who the true racists 
really are, Neal? C'mon - get off it -
this formulaic condemnation of those 
who violate your sacred canons. Ev 
may lack wisdom, but he's got a 
backbone - something you must 
have missed on in your long hard climb 
from Pre-Cambrian slime to Mr. Moralist 
(sic) - which brings me to your next 
idiotic noncomment about Jim Cooper. 

Tell me, Neal, did you really evolve? 
If so, can you produce any evidence to 
support your contention that you, 
having triumphed over the base varia
bles of natural selection, are somehow, 
fit to survive in this competitive world? 

Tell me why you believe that evolution 
is not a "theory?" Neal. Were you 
there? I get a kick when I see how 
much faith some one (sic) like you 
can put into the most ridiculous gods. 
But the bottom line is this - the 1st 
amendment's job is not to tell me what 
to believe. The 1st amendment's job is 
to protect me from those tyrants (like 
you, the NEA and the ACLU) who 
would insist on telling me what's true 
because they're afraid of what the 
scientific facts clearly demonstrate -
ontologically, biologically, and meta
physically. Please do yourself a favor 
and read the Rutherford's amicus in 
the Edwards v. Aquilklrd case. Your 
position evidences the same frightening 
reductionism and simpleton approach 
that could, if persisted in, do severe 
intellectual damage. I was made in the 
image of God. God is not material, 
though he became so to give a face to 
the invisible and to give an opportunity 
to those who will believe - his free 
gift of salvation. I can't earn it Neal. 
Neither can you. I'm a spirit, just like 
God. That's why we can have such a 
good time together. And guess what? 
You are too and when your little Earth 
suit that you bind (sic) so precious -
when it falls away as bodies tend to do 
- you, the essence of Neal Eckel will 
be immortal. However, where you 
spend eternity is totally up to you. 

I keep up with those archeological
( sic )/biochemical developments related 
to origin and destiny. Many scientists 
will tell you that the ONLY way Mother 
Earth and her inhabitants arrived is by 
cataclysmic, sudden events,jloods etc. 
and that scientific creationism is the 
best explanation of our complex, 
beautiful world, Neal. Isn't it sad for 
the "anti-religionists" that the evidence 
would point to the presence of that 
Creator who (sic) they despise? Read 
up Neal. Don't be so enamored with 
ridicule and contempt that you miss 
the enormity of error that undermines 
the "philosophical" outlook of your 
whining buddies. 

But this is all to say my old friend -
that I don't miss much and I care about 
you. I wanted to blast you for your two
bit radicalism, but I ended up wanting 
to encourage you to look closer at God 
and not so much at sin. You're a good 
kid who seems to be rebelling against 
a God you never really knew - seems 
to be the lot of Catholics. But be 
cheerful - I would be happy to grab 
your desperate hand as you leap from 
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the sinking colony of abortionists, 
pornographers, "liberals," etc. Come, 
come to the warm safe haven of reason 
and light. 

We'll be waiting for you . . . 
Love, Alison Paige 

Ed. I turned the other cheek. 

Red and Black 
Editor : 
In California there are 
Two hundred and fifty six religions, 
And I guess I belonged 
To the two hundred fifty fifth; 
At least it was odd 
Or seems odd in retrospect 
Or will seem odd to you, 
. . . , not wearing red and black, 
Not BELIEVING in red and black, 
Because colors have vibratory rates, 
And black and red have low vibratory 
rates, 
Cosmically speaking; 

Black not being a color at all and red 
being 
On the short end of the spectrum 

No one wants to be caught, in this day 
and age, 
On the short end of the spectrum· 
• by Richard E. Albert, in Some Hays
tacks Don't Even Have Any Needles. 
New York: Lothrop, Lee & Shepard 
Co., 1969. 

On April 1 the Constitutional Cele
bration presented a panel discussion 
on separation of church and state; 
panelists were Dean Jesse Choper of 
the University of California School of 
Law in Berkeley, Arizona Supreme 
Court Justice Stanley Feldman, and 
Professor Gary Born. We learned that 
in the United States there are not just 
256 but some three thousand religions. 
As Justice Feldman suggested, on the 
day government funding is distributed, 
there may be thirty thousand! 

Professor Born seemed to argue that 
by sharing state funding among all 
religions, we would transcend any 
First Amendment establishment-of
religion issues. Included in our largess 
would be any religious sect that met 
some general criterion ("belief in a 
Supreme Being" was suggested). 
Atheism, according to Born, would be 
"out of it," as would necessarily all the 
solid citizens who work, own homes, 
pay taxes, and support families, but 
aren't affiliated with a religious group. 
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My commitments are not religious. 
No organization would be holding out 
its collective hand on my behalf for a 
share of the goodies. I applaud their 
existence, but I doubt the drafters of 
the Constitution intended me to 
support through my taxes the special 
interests of the opponents of red and 
black. 

MaryWtlson 

Honor Among Spies? 
When I was a small child, my aunt told 
me to be glad I lived in the United 
States, where we were not turned one 
against another in an informal spy 
network What she meant was that we, 
in the United States, lived in a society 
ruled by laws, not men. She was secure 
in the knowledge that a law told one 
what not to do, so that one could avoid 
violating it, and so that the law should 
not be used as a tool of social harass
ment, as was (is) so prevalent in other 
systems. My aunt no longer makes that 
statement to the children in our family. 

Today, outside the context of this 
University, we see such stellar programs 
as 800-CRIME, a confidential, anony
mous crime reporting system. We see 
800-DRUNK; we see, figuratively 
speaking, 800-TAX CODE VIOlATION, 
800-CHllD ABUSE, 800-DRUG ABUSE, 
8()().ANJITRUSf, 8()().AIR POllUTION, 
800-NOISE POLLUTION, 800-MY 
NEIGHBOR IS BOTIIERING ME. We 
have become, as one news commenta
tor put it, a "society of informants." It 
is interesting that some relevant 
synonyms for the term "informant" 
include: mouthpiece, eavesdropper, 
spy, stool pigeon, news-monger (see 
"Roget's Thesaurus", p. 527.) 

I do not wish to minimize the 
seriousness of some of the violations of 
law mentioned above. Neither would 
I wish minimized, however, the potential 
for harassment and abuse inherent in a 
system dependent on anonymous 
informants. 

Here, at the UA College of Law, we 
have an Honor Code whose stated 
purpose is "to provide the student 
txx1t with a vehicle through which to 
establish standards of personal conduct 
and self-regulation" (Student Handbook, 
p. 31 ). This code has been reported in 
the past to have stood us in good stead 
in eliminating wrong-doers whose 
lack of integrity would cast a pall on 
our profession. That same Honor 
Code, however, whose intent is "to 

promote an atmosphere of confidence 
and trust among students," can become 
a tool of just the social harassment 
mentioned above, in the nature of an 
800-REPORT A SfUDENT YOU DIS. 
LIKE or 800-SOUR GRAPES. 

With such a noble purpose and 
intent as that of the Honor Code, how 
can this occur? By the combination of 
some undefined terms and an incom
plete theoretical development of 
ethical standards. The Honor Code 
devotes one-half page to a thorough 
and explicit exposition of examination 
procedures. Rightly so. Nowhere are 
our ethical limits tested so well as in 
our conduct in an exam. And while 
one could argue that the exams and 
grading procedures are anti-learning 
devices, that is not within the scope of 
this discussion. 

At the same time, the Honor Code 
devotes exactly one paragraph, three 
lines, to "General Student Conduct" 
(Handbook, p. 32 Sec. C(3)). "The 
Code also applies to other fucets of 
student life." Applies in what way? 
Which other fucets? Of student life 
inside or out of school? 

'1t requires that each student conduct 
himself in a professional and ethical 
manner at all times and with all 
individuals." What is a professional or 
ethical manner? According to whose 
ethical code? The school's? The Arizona 
Bar's? The students own? Are students 
who have no ethical standards 
exempted? Are those who have not 
taken the course in Professional 
Responsibility? Are those who have no 
information regarding specific rules, 
held to them? By whose definition is 
something a "professional manner?" 

"Any conduct which is offensive, 
threatening, or unprofessional consti
tutes a violation." What is offensive? If 
it is offensive to crack one's knuckles, 
is that a violation of the Honor Code? 
If it is offensive to hold a certain 
political viewpoint, is that a violation? 
Offensive to whom and in what way? 
What is threatening? Is this limited to 
potential physical violence or does it 
extend to oral argument? If one "threat
ens" the fragile ego of another, is this 
a violation? If one threatens an 
entrenched mediocrity, is this a 
violation? If one is the originator of an 
unfounded rumor, is this unprofessional 
conduct? If one is the "passer-on" of 
such a rumor? 

The undefined and non-objective 
nature of that section is the agent of 
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destruction of su<.:h a noble purpose as 
that embodied by the Honor Code. 
Moreover, it must be. For, if one 
cannot possibly know what one might 
be doing wrong, one cannot possibly 
self-regulate. And if nearly anything 
might be classified as a violation, then 
the Honor Code may be used as a 
source of harassment by any vindictive 
person who has not learned to deal 
with and control his/ her own personal 
problems. It is true that a formal 
complaint of an Honor Code violation 
is not anonymous; however, trial by 
rumor and conjecture is. Am I upset by 
anonymous informants or by non
objective ethical standards? I am 
utterly horrified by both. They cannot 
exist for long without each other. 

And we no longer can feel secure in 
the knowledge that we live in a society 
of laws, not men. We no longer can feel 
secure in the knowledge that a law or 
rule tells us what we may not do, so 
that we may avoid violating it. And we 
must feel we are living in the midst of 
an informal spy network; because no 
one that I know of is being instructed 
to, first, investigate carefully to make 
absolutely certain that they have their 
fucts straight, before taking an action 
which, regardless of the outcome, may 
have far-reaching effects on the lives 
and reputations of their fellow class
mates or lawyers. 

We, as lawyers, will be dealing in 
fucts, and will have a hand in determin
ing the very essence of civilized 
society-the law. We must learn the 
difference between fuct and conjecture, 
between innocence and guilt, between 
mistake and violation. One wishes we 
might learn the law in its majesty and 
examine all of its fucets for their flavor 
and beauty. Instead one feels mired in 
the ceaseless triviality of examining 
non-specific assertions and indetermi
nate words to divine whether one's 
conduct is ethical. 

There is no doubt in my mind that, 
as adults, we can and should have the 
protection and self-regulation afforded 
by an Honor Code, rather than be 
directed by the baby-sitting techniques 
used in lower levels of education. The 
balance, however, is being tipped too 
fur in the direction of those systems 
which enlist, as involuntary members 
of a "secret police," neighbor against 
neighbor, family against family and 
student against student. 

Barbara Nelson 
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Is the Jury to Blame? 
Thomas Goddard 

Arizona is about to be treated to a 
new round of anti-jury rhetoric. It's 
inevitable, because our doctors have 
just been hit with the annual round of 
medical malpractice insurance premium 
increases. 1his year's rate hikes by the 
Mutual Insurance Company of Arizona 
(MICA), which insures about 80 
percent of Arizona's physicians, average 
36%, and are as high as 49% for some 
specialties. 1his hefty boost comes on 
the heels of a 26% increase in 1986, an 
increase which provided the impetus 
for last fall's doomed Proposition 103, 
a constitutional amendment which 
would have authorized the Legislature 
to place limits on personal injury 
awards. 

Are the doctors still blaming the jury 
for their premium woes? It would 
appear so: "A continuing trend of ever
increasing indemnity forces 
implementation of this overall rate 
increase," explained a spokesman for 
the doctor-owned insurance company. 
There is certain to be more wringing 
of hands over Arizona's constitutional 
prohibition against limiting jury awards, 
and perhaps another crack at the 
voters. Another look at the fundamental 
questions is in order. 

Are People Suing Doctors More Frequently? 
As is the case with much of the data 

in the malpractice area, frequency data 
is very incomplete. We do know, 
however, from data provided by the 
American Medical Association and the 
federal government, that the increase 
in frequency over the last decade has 
been at an annual rate of about 3.4 
percent. 

This small increase in frequency is 
likely the product of changes in the 
delivery of health care in this country. 
A 1985 Florida task force on medical 
malpractice explained 

The increase in malpractice actions 
can be attributed to a variety of 
f.1ctors. With health insurance and 
government funding, more people 
have access to medical care. Tech
nological advances have increased 
the risks of iatrogenic injury. Care 
is being rendered in a variety of 
locations and the number of 
providers has not only increased, 
but care by specialty has increased. 
There are significantly more vari
ables, more actors, more settings, 
more procedures and more risks. 

In short, the relatively minor increase 
in malpractice claim frequency can be 
entirely explained by changes in the 
health care climate. 

Are malpractice awards and settlements 
soaring? 

According to figures from the St. 
Paul insurance company, the largest 
malpractice insurer in the country, the 
average paid claim for American 
physicians rose at an annual rate ofless 
than five percent from 1981 to 1984, 
once inflation to health care costs has 
been considered. This modest rate of 
increase reflects a similarly modest 
increase in malpractice verdicts: for 
that same period, the average malprac
tice verdict increased at an annual rate 
of only 3.9 percent. 

Then why are rates soaring? 
The 100 percent rise in malpractice 

premiums between 1983 and 1985 is 
the creation of the malpractice insur
ance companies themselves. The 
United States General Accounting 
Office has explained recent insurer 
behavior quite succinctly: 

When interst rates were rising in 
the late 1970's and early 1980's, 
malpractice insurers were engaged 
in intensive competition for market 
share. . .. . ( M )any companies 
priced their malpractice policies 
below actuarially indicated levels 
in order to be competitive and in 
recognition of the investment 
income that would be earned at 
the existing high interest rates. 
.... (W)hen interest rates 
declined, insurers began to raise 
prices closer to actuarially indicated 
levels, now recognizing lower 
levels of investment income. 

This practice, known as "cash-flow 
underwriting", was practiced with a 
vengeance by Arizona's primary mal
practice carrier, MICA That company 
has underpriced its product since the 
company was created in 1976: in real, 
health care inflation-adjusted dollars, 
MICA slashed its prices to less than 73 
percent ofits 1976levels for four years 
in a row ( 1981-1984), and has this 
year, for the first time in history, 
matched its 1976 premiums. 

Yet "cash-flow underwriting" does 
not fully explain the problem faced by 
many physicians. The malpractice 
crisis has not affected all doctors 
equally. While total malpractice premi
ums have not increased more rapidly 
than the cost of health care, some high
risk specialists, like obstetricians and 
orthopedic surgeons, have faced steeper 
premium increases than their fellow 
physicians. 

This is due, in large part, to a 
tendency of insurance companies to 
increase the number of risk categories. 
In the mid-to-late 70's, malpractice 
insurers typically divided the universe 
of physicians into between three and 
five categories, based upon the risk of 
malpractice (e.g., "non-surgical 
specialists," "low risk surgical specialists," 
and "high-risk surgical specialists"). 
Over the course of the last decade, 
insurers have tended to increase the 
number of risk categories. MICA now 
has 14 such categories for Arizona 
physicians. 

The problem with this practice is 
that it isolates high-risk specialists in 
categories so small that the risk of large 
verdicts or settlements is no longer 
spread across an adequate base. As a 
result, while malpractice insurance for 
the average physician is a relatively 
minor expense, it is, for the surgical 
specialist, not so minor. 

Yet another aspect of the malpractice 
problem can be laid at the doorstep of 
the insurers-a relatively small number 
of physicians are committing an 
unconscionable amount of malpractice 
without paying their fuir share of the 
malpractice premiums. Most states 
that have studied the issue have found 
that fewer than 5 percent of physicians 
are responsible for between 30 and 60 
percent of malpractice claims and 
losses. 

Despite this fuct, very few malpractice 
insurers engage in the type of 
"experience rating" that most automo
bile insurers practice. In other words, 
frequently careless doctors generally 

continued on p. 12 
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continued from p. 1 

APPOR110NED UABDJ1Y IN ARIZONA 

joint and several liability to the extent 
of the plaintiff's own monetary losses 
such as medical expenses, and 
apportioned liability for pain and 
suffering. -

On the other hand, the Arizona 
legislature has been thoughtful in 
providing special exceptions to the 
law where fairness demands. Respon
deat superior survives, as does joint 
and several liability for parties acting in 
concert ( " .. . pursuing a common 
plan or design to commit a tortious 
act . .. "). The law also specifically 
excludes from its limitation wrongdoers 
in actions relating to hazardous wastes 
or solid waste disposal sites. 

A major effect of the new law may be 
in products liability claims. At present, 
a manufacturer may pay the entire 
judgment despite the fact that some 
fault has been found in the retailer, 
simply because many retailers are not 
able to pay a large share of such 
damages. Now plaintiffs in these cases 
will be unable to collect fo the losses 
apportioned to a small retailer. 

Also changing will be the tactics of 
parties in settlement. It is efficient to 
settle with a wrongdoer of limited 
resources for what he is able to pay 
before going to court with the co
tortfeasor. Now, however, plaintiffs' 
lawyers must consider the impact a 
small settlement may have on a jury 
that has apportioned fault; will a jury 
that has divided fault equally (50-50) 
be willing to enter a judgment of half 
a million dollars against one defendant 
if it knows the other has settled for 
$20,000? 

This law and others like it are 
certain to be tested, according to 
Professor Dobbs. The outcome of such 
testing cannot be predicted, of course, 
but it is possible the courts will show 
displeasure with the legislature's 
control of court procedures and 
outcomes. The Arizona Constitution 
protects a plaintiff's common law 
cause of action, and the Supreme 
Court has the prerogative of overturning 
the legislative action on that basis. 

Regardless of the future of this 
particular law, however, a strong tort 
reform movement is blowing through 
the country. States are considering 
limits on damages, limits on punitive 
damages, and limits on attorneys' fees. 
Despite Arizona's constitutional pro
tections, we will not be sheltered 
entirely from the winds of change. 

Lecture Series 
Gary Wolf 

As part of the bicentennial lecture 
series on the U.S. Constitution, a panel 
discussion on the separation of church 
and state was held on April 1, 1987. 
Jesse Choper, Dean of the College of 
law at University of Califurnia, Berkeley, 
UA Law Professor Gary Born and 
Arizona Supreme Court Justice Stanley 
Feldman were the three panelists who 
spoke to over 160 people at the UA 
Law School. 

Choper led off the discussion. His 
major premise was that government 
action with a religious purpose should 
be held unconstitutional only if that 
action poses a meaningful danger to 
religious liberty. Choper thus disagreed 
with the U.S. Supreme Court which 
held that a "minute of silence" for 
meditation or prayer in the public 
schools was unconstitutional under 
the First Amendment( Wallace v. 
]affree). 

While conceding the "minute of 
silence" probably has a religious 
purpose, Choper stated this did not 
pose a serious threat to religious 
liberty. During the "minute of silence" 
children would be free to think about 
God, or no God, or anything they 
desire. An oral prayer, however, would 
cause a serious threat to religious 
liberty, according to Choper. An oral 
recitation might create undue pressure 
on students to participate against their 
religious beliefs. 

Choper went on to say that financial 
assistance to parochial schools, using 
tax-raised revenue, would be considered 
a serious threat to religious liberty. 
Whenever tax dollars are used to assist 
religious institutions, imminent danger 
to religious freedoms could result. 

Gary Born disagreed with Choper 
and stated that government funding 
could be used to assist religious 
institutions as long as the assistance 
was non-preferentially allocated Accord
ing to Born, forty years ago the U.S. 
Supreme Court erected what Justice 
Hugo Black termed, "a high and 
impenetrable wall between church 
and state," by disallowing federal 
funding for any and all religious 
institutions. 

This decision (Everson v. Board of 
Education) went against historical 
precedent, against constitutional lan
guage, and against the framers' original 
intent. Born traced the history of the 
First Amendment back to the first 
Continental Congress. Born stated that 
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the framers adopted the First Amend
ment with the specific purpose of 
preserving the already established 
state churches from congressional 
interference. The First Amendment 
also was signed to forbid preferential 
congressional assistance to any particular 
religious groups. Thus financial assis
tance to parochial schools would be 
permitted under Born's analysis, pro
vided that the assistance could be non
preferentially given to any and/or all 
religious groups. 

Justice Feldman said that history 
and results have proven that the courts 
have been successful in their interpre
tation of the First Amendment. While 
he may not agree with all the U.S. 
Supreme Court decisions, Feldman 
cited the fact that Americans, unlike 
other nations, are able to freely practice 
their religious beliefs without fear of 
torture or death. 

Feldman stated that the First Amend
ment is quite clear in its meaning: 
Congress shall make no law respecting 
an establishment of religion, or 
prohibiting the free exercise the
reof. . . . " Unlike Born, Feldman stated 
it would be unwise to give federal 
funds to religious institutions. "There 
are about 3000 so-called recognized 
religions," he said. 'The minute the 
government starts giving out money, 
you'll have 30,000 religions." 

To Prof. Jane Silverman 

It's been a 

great semester! 

Good Luck 

with your 

"Subsidiary!" 

From 

Corporations 

Spring '87 
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Minority Admissions On the Rise 
Laura Cardinal 

In the face of a 40 percent decline 
nationwide in minority law student 
applications, the UA College of Law 
has had a 40 percent increase. The 
credit for that increase goes to the 
combined effort of Amy Shiner, Terry 
Holpert, the Admissions Committee 
and the Minority Law Students Associ
ation. In a March 31st panel discussion 
sponsored by the groups, members 
and the audience examined the progress 
made in the past year and problems yet 
to be addressed. 

A year ago, the MLSA and the NLG 
presented an affirmative action proposal 
for minority law student admissions to 
the Admissions Committee. The pro
posal included among other things, a 
request for recruitment and retention 
programs for minority law applicants 
and students, participation of current 
minority law students in the recruitment 
process, annual reporting on the level 
of recruitment and retention and 
placing an MLSA member on the 
Admissions Committee as a voting 
member of the Committee. 

The Admission Committee, com
posed of three faculty members and 
one student (ProfS. Andy Silverman, 
Jane Silverman, and Jamie Ratner, and 
third year student Janel Hill), agreed 
with the overall intent of the proposal 
and have worked with the MLSA 
Admissions Committee and Chair 
Maria Borbon this year to increase 
minority admissions. 

Arguably the most important part of 
the admissions process is the initial 
screening of applications. Of the 800 
to 900 applicants not admitted 
presumptively (that is where the 
applicant's index score- the combined 
I.SAT and undergraduate GPA- exceeds 
the threshold level set by the admissions 
committee, guaranteeing admission), 
only 1 70 to 200 are selected by the 
Admissions Office Asst. Deans Holpert 
and Shiner for review by the Admissions 
Committee. The Admissions Committee 
makes the final admission selections. 

Because minority index scores are 
often lower than anglo scores (by as 
much as 15-20 points), in order to 
admit an acceptable number of minority 
applicants a more detailed examination 
of minority applications is necessary. 
The task of examining all minority 
applications prior to review by Holpert 
and Shiner and the Admissions Com
mittee has been undertaken by the 
MLSA Admissions Committee. 

Borbon and her committee conduct 
preliminary screenings of all minority 
applications received by the College, 
looking for elements in a minority 
applicant's file that might be overlooked 
or disregarded by a non-minority 
person, but which contribute positively 
to an evaluation of the candidate's 
likelihood of success in law school. 
Mobility, previous employment, writing, 
family obligations , or other outstanding 
achievements (like building a custom 
house or fluency in several languages) 
are among the factors considered by 
Borbon's committee. 

con't from page 1 

different skills and is more intellectually 
stimulating than the trial court, but 
that appellate work is more isolated. 
She misses the interaction with the bar 
and juries. Furthermore, there is the 
additional pressure at the appellate 
level of knowing the decision made at 
the appellate level affects not only the 
litigants but everyone else in the state. 

Despite the reticence Grant encoun
tered in the employment market 
directly out of law school, within a 
relatively short period of time she was 
recruited for a job with the Arizona 
Supreme Court, as the Chief Staff 
Attorney for the Court's permanent 
research staff. It was a newly created 
job, and as chief staff attormey, Grant 
was charged with developing the 
department and hiring the five attorneys 
who worked under her. She worked 
there for five years. 

Grant advises women law students 
to be active about their careers, and 
not to rest complacently on the assump
tion that all barriers to advancement 
have been broken. They have not, says 
Grant, who surveyed the opinions of 
male and female attorneys prior to her 
talk here. 

The problems facing today's woman 
lawyer are not the same as what Grant 
faced. Entry level jobs are available, but 
second and third tier positions are 
extremely difficult to obtain. The 
"glass ceiling," as it is called by some, 
is still very much intact. Some people, 
say Grant, even question how "senior" 
a senior female partner really is. 

The source of the problem is the 
lack of "power-sharing," and it comes 
in two ways. First, senior partners in 
law firms are old, traditional men who 

(J 

Although the 1987-88 recruitment 
has gone well, the MLSA admissions 
committee believes this result is more 
a reflection of the pressure they 
exerted than of any change of admis
sions policy. The most important 
evidence of a change in admissions 
policy, says the MISA, would be a 
change in the voting composition of 
the Admissions Committee. The MI.SA 
wants fulfillment of what they consider 
the most important aspect of their 
proposal, a voting minority student on 
the Committee, for only when such a 
person is on the Committee will 
minority applicants be assured adequate 
consideration. 

are not used to the idea of sharing 
power with women These men have 
a difficult time conceiving of women 
in senior management roles, and tend 
to be more comfortable handing 
power over to people like themselves, 
namely men. The second source of the 
problem of power-sharing comes from 
clients. Many important clients are not 
any more comfortable handing power 
or control over to a woman than are 
the senior law partners. The combina
tion of these factors works to keep 
women in the lower levels oflawfirms, 
looking up through a transparent yet 
impenetrable barrier. 

Grant advises women wishing to 
avoid such a loss of access to power to 
develop the skills and abilities necessary 
to become a "rain-maker," someone 
who brings business to a law firm The 
attainment of such skills is somewhat 
hampered, however, by the circum
stances that usually contribute to rain
making- most business deals originate 
in social settings exclusively, or nearly 
exclusively, male. 

She says to avoid the kind of job 
market currently developing in con
nection with mid-size and large law 
firms. These firms are hiring average 
law students (those with B's and C's) 
into "drone" positions. These "drones" 
or "glorified paralegals" are not on 
track to be partners, and after two or 
three years of routine work for the 
firm, are expected to leave. 

Instead Grant suggests specialization 
Not only is development of a specialty 
area the way of the future for the legal 
profession as a whole, it is one sure 
way a woman lawyer can quickly 
achieve success. Generalists will have 
a much more difficult time. 
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Homeless Woes 
Paul Gattone 

On the street: N.L.G. members Mikkeljordah4 jose Castillo and Paul Gattone, join 
homeless person Larry Dunn. 

ute one Thursday afternoon, three 
poorly dressed and dirty looking 
people make their way through a 
section of the Santa Cruz River wash. 
Soon they come upon one of the many 
"tramp camps" that are hidden in the 
trees on the river's edge. Conditions 
here are squalid at best. It is hard to 
believe that people actually live here. 

The isolation of this scene is soon 
broken by the appearance of a Thcson 
police officer in one of the white jeeps 
of the Armory Park Patrol. The Patrol 
was formed by the City of Thcson to 
make life uncomfortable for the home
less residents of the city. Without 
warning, the officer immediately asks 
all three people for identification. He 
becomes angered when one of the 
people asks what they have done. He 
tells them that they are trespassing, 
and that no one is allowed in the river 
bed. It is curious that as this is said, two 
people walk by and a man passes on a 
horse. What is permissible for "normal" 
people often conveniently becomes 
illegal for the homeless. 

The rest of the exchange is typical of 
what the homeless experience daily. 
The officer swears frequently, as he 
says these people are making a ''big 
deal out of nothing" as they refuse to 
give their names without being told 
why they have been stopped. The 
officer is angered by any claim of rights 
and accuses the people of being some 
of "those people that are hung up on 

· their constitutional rights." Soon a 
night stick appears and the officer 
begins to thump it on his hand. Threats 
of violence are common in encounters 
between the homeless and the police. 
The confrontation ends when the 
officer receives a radio call and has to 
leave. He is careful to warn the people 
of the severe consequences if he finds 
them here again. 

What makes this encounter unique 
is the fact that I was one of those 
people confronted by the officer that 
day. I am not homeless, but rather am 
one of your classmates at the College 
of uw. I was in the wash that day as 
part of an ongoing project on police 
harrassment of the homeless being 
pursued by the student chapter of the 
National uwyer Guild. 

During the past year, our members 
have spent considerable time on this 
project. Over seventy-five affidavits 
have been collected from homeless 
persons. Most relate stories similar to 
that which I experienced. Numerous 
hours have also been spent collecting 
information on similar cases from 
around the country. The practice of 
discouraging the homeless population 
is not unique to Thcson. These efforts 
have led us to do countless hours of 
research into the legal issues raised by 
this practice. 

We have begun to go "undercover" 
in an effort to experience the problem 
first hand On three occasions we have 
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dressed and dirtied ourselves in the 
hope of encountering the police. And 
as I have related, one of these experi
ences reinforced all that we had been 
told. 

We hope that our efforts will lead to 
some resolution of this problem. The 
information gathered will help to form 
a report on the illegality of this police 
practice. It is possible that when the 
public learns of this situation they will 
apply pressure for change. However, 
the possiblity for a class action suit to 
remedy this problem is an option that 
must be kept open also. 

I was totally intimidated by that 
encounter in the wash, even though I 
am a law student and know what my 
rights are supposed to be. It is hard to 
imagine the fear that a real homeless 
person must feel. This project is not 
aimed at hurting the image of the 
Tucson police officer; we realize that 
people expect to be protected from 
the criminal element in society, and 
that police officers perform a valuable 
service. We are simply working to end 
the assumption that because you are 
dirty and live on the street that you are 
part of the criminal element. 

To Prof. Mark Ascher 

Thanks fora 

great semester! 

We'll 

remember you 

in 

Perpetuity! 

From your 

Estates & Trusts 

Class 

Spring '87 

P.S. Best of Luck 
next spring at N.Y. U. 
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Corporate Women 
William 9leldon 

Theresa Gabaldon and Jane Silverman, 
both professors at the University of 
Arizona, College of Law, have the 
distinction of having spent the early 
years of their legal careers in the 
rarified air of corporate law. Gabaldon, 
unitl February of this year, was a 
partner in the largest law firm in 
Arizona, Snell & Wilmer, in Phoenix, 
with Arizona Public Service and Ramada 
Inns as her major clients. Professor 
Silverman, prior to teaching at the U of 
A, was an associate with the Wall Street 
firm of Davis, Polk & Wardwell, as a 
corporate litigator, specializing in 
corporate takeover litigation. 

Corporate law is traditionally
perhaps more than any other field of 
law-a man's world. What these two 
women expe.rienced in the corporate 
world is, upon close examination, 
astounding, and should be extremely 
encouraging for law students- men 
and women-considering futures in 
the corporate world. An unconfirmed 
but believable statistic mentioned by 
Professor Silverman in an interview in 
March of this year is that less than 2% 
of the high level managment personnel 
of large, publicly held corporations are 
women. Yet, in this high-powered, 
extremely lucrative, male dominated 
world, both Gabaldon and Silverman 
were treated with fairness, courtesy, 
respect and the expectation of 
competency. Both warned of the 
hazard of"looking for sexism wherever 
it may lurk", while pointing out that 
some of the tough dedsions that must 
be made by beginning lawyers have 
different ramifications for women than 
for men. 
Background 

Theresa Gabaldon graduated from 
the UA with a bachelor's degree in 
Public Managment in 1975, and from 
Harvard Law School in 1978. While in 
law school she specialized in tax, 
taking nearly every tax related course 
Harvard offered. She expected to 
practice tax law, and in fact did so for 
her first year as an associate at Snell & 
Wilmer. 

She was "drafted" by the securities 
department of her firm and became 
involved in a very sophisticated law 
practice. Primarily advising APS in that 
field, she became a partner at Snell & 
Wilmer in January of 1984, six months 
prior to leaving for her teaching 

position at the U of A 9le retained her 
status as a partner until February of this 
year. This summer, after three years of 
teaching Contracts, Corporations, and 
Securities Regulations, she will be 
leaving for the University of Colorado, 
where she and her husband, Bob 
Palmer, will continue their teaching 
careers. Recently, her article Unclean 
Hands And Self Inflicted ®unds: The 
Significance Of Plaintiff Conduct In 
Actions For Misrepresentation Under 
Rule JO(b )5 was published in 71 
Minn. L.R 317-361 , December 1986. 

This has been Jane Silverman's first 
year as a professor. In 1972 she 
received a BA from Rutgers University. 
After college she held a variety of jobs, 
including five years as an investigator, 
and later as a mediator, for the Colorado 
Civil Rights Commission. That experi
ence turned her ambition to law 
school, with the intention of preparing 
for labor litigation. ln law school she 
published Res Ipsa Loquitur-The 
Effect of Comparative Negligence, 53 
UofColoradoL.R 777-792,Summerof 
82. Subsequently Silverman published 
another tort paper, Recovery for 
Emotional Distress in Strict Liability, 
61 Chicago Kent LR 545-573, Summer 
1985. She found tort law "fun as an 
intellectual pursuit" but not the kind 
of law she wanted to practice. She 
admits she didn't have the "stomach" 
for either plaintiff's or defense work 

After law school, Silverman clerked 
for the late Circuit Judge Doyle in 

Prof jane Silvernu:ln 
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Denver for one year before accepting 
an associate position with Davis, Polk 
She began in their general litigation 
department "doing a lot of labor law," 
and was drafted into the corporate 
takeover litigation department. 
A Day In The life 

As an entry level associate, Gabaldon 
spent considerable time researching 
and drafting memoranda, which she 
referred to as a "very important part of 
the institutional memory," i.e. "creating 
a paper trail." The memos became less 
a part of her day as a year went by and 
she was able to enlist the aid of 
assodate assistants. 

After her induction into the securities 
department, she became deeply 
entrenched in the day-to-day legal 
responsibilities and corporate affitirs of 
her clients. Her advice covered many 
corporate areas, e.g. the securities and 
other aspects of the major points of a 
complicated finandng transaction. 

The board appearances were rare. 
I gave a lot of active advice to the 
chief finandal officer or the treas
urer. I'd say I spent maybe three 
hours a day interacting with the 
client, maybe another two hours a 
day interacting with counsel on 
the other side of the deal, and the 
rest of my time drafting or doing 
things around the office. 
While she was involved in some 

mergers and acquisitions (of corpora
tions or the major assets of a corpora
tion), they were not the hostile take
overs that Silverman spedalized in. 
They were "friendly situations." 

Occasionally, Gabaldon appeared 
before regulatory agendes, such as the 
Corporation Commission. Her practice 
did not require litigation. Questions 
involving litigation were handled by 
other Snell & Wilmer attorneys. 

Silverman, on the other hand, was a 
litigation expert, though she never 
went to trial. As she explained, hostile 
tender offer situations very rarely go to 
trial. Instead, they are resolved by the 
parties either before or as the result of 
the preliminary injunction hearings. 

One of the things you have to 
realize, too, is that in the non
takeover litigation that I was 
working on, the cases were so 
large that it would take two or 
three years for the discovery to be 
completed, to even begin to be 
thinking about setting a trial date. 
By that point, a lot of people 
would go away, a lot of times 
things would settle. So trials are 
just not frequent occurances 
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when you are talldng about very 
large law firms with very large 
corporate clients. 

The Choices, The Rewards 
Corporate counsel can be either an 

attorney with a law finn, i.e. separate 
from the corporation with the corpo
ration as a client, or "in-house" counsel, 
i.e. exclusively employed by the corpo
ration. Gabaldon was in the first 
catagory. What Silverman did fulls into 
a third catagory, known as litigation 
specialist. Her client-contacts were 
often attorneys representing 
corporations, whose hostile tender 
offer situations required a specialist. 
Such specialists are a rarity, not found 
in most cities. As a consequence, Davis, 
Polk's clients did not come just from 
New York, but from all over the 
country. 

In addition to the differences in 
duties, there are serious differences in 
pay from one type of corporate counsel 
to another and from city to city. 
Gabaldon estimated that corporate 
counsel with a large Phoenix law firm 
(as opposed to in-house counsel) 
would be starting now at $50,000 to 
S60,000 per year. Silverman said that 
starting salary for "brand new associates 
in a large New York firm would be in 
excess of $80,000. 

However, you won't starve as in
house counsel. Gabaldon estimates 
that in Phoenix you can work your way 
up to $150,000 per year, while in a 
large Phoenix law firm, a partner can 
look forward to $350,000 to $400,000. 
In New York, a partner in a large law 
firm doing corporate affu.irs can hope 
for a glittering million or more per 
year. 
Is It Different For A Woman? 

Both women willingly gave a few 
do's and don'ts for women going into 
corporate law. 

TG:Wear flat shoes because you 
wind up travelling a lot, carrying these 
enormous briefcases, and if you think 
you have to be fashionable and wear 
high heels, you're going to wind up 
with something like bound feet. 

JS:Women associates do not need to 
wear ties. Those little silk ties that they 
tie in bows? You really don't have to 
wear those. It's not required. 

TG:On a somewhat more serious 
note, my only real advice is that you 
shouldn't expect to be treated any 
differently. You shouldn't shy away 
from the corporate field. I was treated 
wonderfully the whole time I was in it. 

JS:So was I. 

Prof Jberesa A. Gabaldon 

TG:I know a lot of people fear 
discrimination wherever it may lurk I 
don't think that's a constructive way to 
go about living your life or planning 
your career. 

JS:The only thing I noticed was a 
little bit of surprise when people saw 
that I was doing tender offer work, just 
because there are not that many 
women doing it. No one treated me 
any differently. There may have been a 
few looks of surprise even among my 
firm, but it doesn't mean I was treated 
any differently or that I shouldn't have 
been doing it. And after awhile, nobody 
thought twice about it 

Silverman did say that on one occa
sion a client, an older gentleman, 
seemed hesitant about dealing with 
her. She discussed it with the partner 
responsible for the case and he told 
her it was the client's problem. It never 
became an issue. 

In a recent issue of Bar Briefs (The 
Arizona Bar Association 's 
publication), Gabaldon was quoted as 
follows: 

I would definitely recommend 
that women go into law practice. 
The only danger I see for women 
is that sometimes they will be 
thinking that they have to prove 
themselves to an extent that a man 
doesn't and will wind up dedicating 
themselves to an extent not 
necessary. 

She expanded on that in this interview: 
It has to do with what I was saying 
before about expecting 
discrimination and thinking that 
people are going to think that ''I'm 
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not as good as a man so I'll have to 
work harder to prove myself." It 
becomes a selffulfilling prophesy 
to the extertt that if they're not 
married when they start practice, 
if they don't have something to do 
on any given night, they're always 
willing to take home work Well 
that kind of thing starts to be self
perpetuating until you don't have 
any time left for your social or 
personal life. 

Silverman agreed. 
JS:Women may go into law thinking 

that they do have to work twice as hard 
to prove themselves, and my experience 
is that for the most part they do not. At 
least in the entry levels. I think in some 
areas of the country, while it's just fine 
for women in the entry level as attor
neys, I still have questions about 
women's success in becoming partners 
in law firms. My experience, at least in 
New York, is that women may have to 
make d1oices between certain firms 
and raising a family. The kind of hours 
that are expected in New York are not 
necessarily compatible with someone's 
view of how much time they should 
spend with their family. 

WS:So it's not really a question of 
sexism then, but a matter of having an 
extremely demanding job and either 
doing the job or taking one with lesser 
demands, correct? 

JS:Except that I think it has more of 
an impact on women than it does on 
men. Whether you want to say this is 
right or wrong, it's typically the 
woman who has the primary responsi
bility for very young children. We may 
argue with whether that is the way it 
whould be or shouldn't be, but we 
accept that as a fact of life. If you have 
a married couple, both of whom work 
in jobs that may require they work 80 
hours a week, and the woman is also 
the one who has the primary respon
sibility for the couple's very young 
children, it is she who is going to feel 
it the most. 

WS:So some decision has to be made, 
for a woman particularly, at the 
beginning of a legal career? 

JS:I don't know about at the begin
ning, but at some point in her legal 
career, at some firms, and depending 
upon how demanding the practice is, 
she may have to decide whether she 
wants to give all of her energies to a 
law firm, or none, or whether she can 
in some way try to accomodate both 
the family and the demands of the 
practice. 

Digitized by the Daniel F. Cracchiolo Law Library, James E. Rogers College of Law, University of Arizona. All Rights Reseflled. 



So You Don't Want to Be a Lawyer? 
Christine Curtis 

Most law students dream of paneled 
offices with leather chairs, fiery court
room defenses or putting the bad guys 
in jail; but we can't all be Perry Mason, 
and some students would find such 
dreams nightmarish. Fortunately, a 
legal education is increasingly desirable 
in a wide range of "non-traditional" 
careers. 

The average lawyer holds five to 
eight jobs in a forty year career span. 
(The following paragraphs contain 
information taken from an ABA publi
cation, "Non-Legal Careers for Lawyers: 
In the Private Sector" 2nd Ed., 1984 by 
Frances Utley with Gary A. Munneke. 
For more information see Sally Lash.) 
The reasons given for job hopping are 
most frequently related to the 
employee's "sense of being under
utilized in their present job". Though 
the majority of law graduates enter the 
practice of law, there are thousands of 
alternative career options in such areas 
as: administration and management; 
insurance; real estate; legislative work; 
and academia 

Non-legal careers can offer a high 
level of transferability (compared to 
learning the legal ropes and passing 
the Bar in each new state), but are 
often acquired on the basis of skills 
learned in law school. We may not 
realize it yet, but we are being irrever
sibly molded by the process of legal 
education. A "combination of three 
skills are acquired in law school which 
are not provided by any other part of 
our educational system". First, and 
most obvious, is the development of an 
"ease of dealing with legal terminology 
and legal concepts". We are learning a 
new language, one which easily intim
idates the uninitiated. Two less obvious 
skills acquired are an ability to analyze 
facts and an ability to persuade through 
the use of our analysis. 

When approaching a desired non
legal career, these strong points should 
be communicated to the prospective 
employer for leverage. The employer 
wants to know to what degree a 
potential employee will produce a 
profit. In corporate areas such as tax, 
public relations, regulatory compliance, 
contract negotiation and administration, 
and marketing, a lawyer's skills can be 
valuable assets. 

"Alternative" careers come in all 
descriptions. Legislators, lobbyists, and 
business-people are often lawyers. But 
there are also restaurant owners, 

vintners, foundation directors and 
psychologists who are lawyers. Eight of 
them talked about their positions 
when an "Alternative Career Panel" 
met recently (see side bar) , and 
another eight gave phone interviews. 
As a group, these people are amazingly 
energetic, articulate, and self-motivated 
They also communicate a sense of job 
satisfaction and personal pride which 
are inspiring. 

Peter Axelrod (U of Mich.,'69) 
practiced divorce law for seven years 
before re turning to school for a 
Masters in Counseling and Guidance. 
He combines these skills in a Thcson 
area divorce mediation practice. "The 
adversarial role of the attorney can be 
tempered by an attitude of cooperation 
which provides the clie nts more 
control, less expense, and less heart
ache". Working with people in turmoil 
is like "managing a lighted fuse", which 
he finds more interesting than a 
traditional career. 

David Bartlet (Georgetown, '76), a 
Democrat, has been the elected state 
Representative from District 13 since 
1982. He combined a Thcson law 
practice with his legislative duties for 
a few years, but found the logistical 
obstacles overwhelming. Surprisingly, 
the Arizona Legislature has only four 
lawyers among the 90 representatives, 
and none in the 30 member State 
Senate. "Students who fixate on cases 
and judges as the makers of law often 
forget that the rules of the game, 
though governed by the courts, can be 
changed overnight by the legislature." 
This makes for some high levels of 
excitement and responsibility in legis
lative work, "but the job is not as far 
removed from the practice of law as it 
might appear; representatives act as 
advocates and arbitrators, resolve 
problems, and appeal to other author
ities." Sound familiar? Representative 
Bartlet throws in one caveat, however
"it's a much less rational process than 
the study of law!". 

Ema Kammeyer (UA, '81) began a 
career in private practice, but after 
three years accepted a position as · 
Executive Director of the Cerebral 
Palsy Foundation ofThcson. She admin
isters a 90 person organization, with a 
budget over a million dollars. Grant 
proposals, contract procurement and 
development, as well as in-house legal 
counsel are incorporated into one job. 
It offerS a type of financial security she 
found lacking in legal practice, which 
she compares to commissioned sales-

"no work, no pay". 
Carmen Lowrey (UA, '85) and Sally 

Rider (UA, '86) ended up in Washing
ton, D.C. Carmen is a lobbyist with 
Parry and Romani Assoc., a large firm 
handling major lobbying accounts. 
While a student, she worked for 
Professor Boyd and Dean Doyle, and 
clerked at Streich, Lange. She parlayed 
an internship with Senator DiConcinni 
into enough contacts to land her 
present job. As she ''happens to be a 
liberal" she realized that some com
promise would be inevitable, but it 
was a " hard lesson to learn" as she 
became involved with the bi-partisan 
system. Sally was never sure if she 
wanted to practice law. She is in D.C. 
for a one year internship with Con
gressman Morris Udall. As staff counsel 
for the Sub-Committe on Energy and 
the Environment she has "her own 
issues", which she gathers information 
on, drafts legislation for and follows 
through Congress. She reels she couldn't 
handle the repetitive nature of general 
practice. "Torts would be like brain 
death!" 

Tino Ocheltree (Texas Southern,'74) 
is a man out of time, with a twinkle in 
his eye. He believes in ''feudal estates", 
and claims" you can't make any money 
in law. You have to acquire assets". His 
family has been in the Southwest for 
several generations, and most of them 
were lawyers. He's the owner of 
Arizona Vmeyards, located near Nogales, 
AZ, which engages most of his time, 
but he's still involved in legal work, 
either "fighting taxes or negotiating 
land acquisitions". 

Amy Shiner (UA, '7 4) is best known 
to us as one of our Assistant Deans. She 
has a lot of legal experience, but never 
practiced traditional law. After a one 
year volunteer position with a public 
interest law firm, she clerked for a 
Federal Judge. As Director of ASUA 
Legal Services she handled student's 
legal concerns for eight years. In that 
position she developed a preference 
for the counseling aspects of legal 
skills, versus the adversarial and business 
aspects. At present, she and Terry 
Holpert job-share a single position as 
Assistant Dean of the Law School. 
Whether students go on to practice 
law or not, Amy stresses the value of 
their legal education as a "great 
preparation for life and many different 
careers". 

Lenore Simon (Case Western 
Reserve, '78) practiced criminal law in 
Cleveland and Northern California, 

Digitized by the Daniel F. Cracchiolo Law Library, James£ Roq ~ Coffege of Law, University of Arizona. AffRights Reserved. 



mostly as a public defender, for six 
years. She always wanted to go into 
psychology, and is now in her third 
year of the UA joint degree program in 
Law and Psychology. Her main interest 
is the psychology of criminal behavior, 
from an academic standpoint. "Therapy 
would be just as bad as practicing 
law-listening to people's problems 
all day!" The repetitive nature and 
similarity of cases in law practice made 
her feel "like a technician. There 
wasn't enough room for creativity " 
and she didn't like being "a hired gun, 
regardless of the merits of the case". 
Her goal is to teach at the college level 
and do research. Many ofher lawyering 
friends have "started to dislike the 
advocacy and argwnentative nature of 
their jobs, but stay in law just to keep 
the investment paying and the lifestyle" 
status quo. 

There seem to be as many reasons to 
seek a non-traditional or non-legal 
career as there are people. Lawyers 
satisfied with their traditional jobs are 
lucky; but those who aren't satisfied 
have plenty of options to consider, and 
lots of success stories to encourage 
them. 

DIVORCE 
MEDIATION 

TRAINING 
What: An intensive four day 

training program 
providing the knowledge, 
skills and conceptual 
framework for mediating 
divorce and family 
conflict. 
• A valuable expansion 

of your practice. 
• Leads to certification by 

the Academy of Family 
Mediators 

When: May 14th-17th, 1987 
Where: Tucson, Arizona 

For additional information write or call: 
Community Mediation Program, Suite #17. 

8841 N. Seventh St. Phoenix. Arizona 
(602) 94W156 

Topics Covered Are: Conflict Resolution Theory 
• Psychological Issues in Separation. Divorce & 

Family Dynamics • Issues & Needs of Children in 
Divorce • Family Law As II Relates to Custody, 
Support, Asset Division & Taxation • Mediation 
Process & Techniques • Family Economics 

Alternative Careers 
Christine Curtis 

Student interest in non-traditional 
careers crystallized into an alternative 
career panel discussion on April 6th. 
The Placement Director Sally Lash 
brought together eight lawyers who 
have carved out unusual niches in the 
legal landscape. Thirty five students 
attended the two hour presentation, 
which covered careers as diverse as a 
law school clinical program director 
and a Planned Parenthood 
administrator. 

Each panel member was asked to 
describe his/ her current job, discuss 
career progression, and comment on 
skills learned in law school which 
assisted in career development. Most 
of the participants had practiced 
traditional law at some point, and 
several emphasized the skills acquired 
thereby as critical to later, non
traditional placements. 

Judicial clerkships were another 
common thread in the tales. Robin 
Perrin (UA, '81) remarked that not all 
clerks have to be straight "A" students 
or on Law Review: "I got it because I 
laughed at the judge's jokes!" She is 
presently employed as Corporate 
Courtsel for University Physicians, Inc., 
a position which utilizes both legal and 
interpersonal skills in contract 
consultations, tax and medical mal
practice issues, and attempts to settle 
claims out of court. 

David Baron (Cornell, "77) also 
began his legal career with a judicial 
clerkship, for a Federal Appeals Court 
judge, but always knew his heart was in 
public interest law. He is now one of 
two attorneys in the Thcson office of 
the Arizona Center for Law in the 
Public Interest, and feels he works for 
the "good guys" in handling cases that 
have community-wide implications. 

Ginger Yrun (UA, '82) deals with a 
mixed bag of managerial, legislative 
and legal duties as Associate Director 
of Planned Parenthood. A legislative 
internship during law school led her 
into the world oflobbyists and eventu
ally to her present position. 

Nancy Postero (UA, '79) spent one 
summer clerking for a large, traditional 
law firm, and was convinced it wasn't 
the place for her. A later clerkship with 
Justice "Duke" Cameron of the Arizona 
Supreme Court galvanized her interest 
in working with people, especially in 
the criminal law area, where she could 
bring Constitutional issues to bear. A 

1 I 

National Lawyer's Guild attorney, 
Nancy jugggles well-paying criminal 
defenses with indigent case work to 
balance the books and keep her left 
wing perspective intact. 

By contrast, Carol Contes (UA, '76), 
a native Thcsonan, couldn't wait to 
head for the bright lights of Los 
Angeles and make a spot for herself in 
entertainment law. Perseverence paid 
off, and she landed jobs with ABC, 
Paramount, and a major talent agency 
before returning to head the Thcson 
Film Commission. Her advice to stu
dents was to practice traditional law 
for a year or two before seeking an 
alternative legal career, to develop a 
level of skills and expertise which 
would be marketable. 

Barbara Burstein (Harvard, '83) 
directs the local volunteer lawyer 
program. Lawyers hate to get phone 
calls from her, but she persists and 
recruits them to handle indigent cases. 
She began her legal career in a clerkship 
with Justice Stanley Feldman, of the 
Arizona Supreme Court. One year of 
privJ.te practice litigation drove her to 
jump track and establish herself in her 
present position, which offers a stimu
lating and rewarding combination of 
administrative, legal and public relations 
work 

Cathy Linn (UA,'86), was the most 
recent graduate on the panel. She felt 
her law degree was instrumental in 
landing a case-investigator job with the 
County Attorney's office. Even though 
there are plenty of negative reactions 
to lawyers, she stressed the positive 
assumptions people make, as well
that lawyers are hard-working, articulate 
and able to cope with pressure. 

Dennis Murphy (Georgetown, '76) 
was probably the most amusing and 
provacative panel member. He related 
stories of creating a National Defense 
Services organization within the Justice 
Department, and diverting funds (in 
six figures) from Corrections to 
defense of criminals. He set himself up 
as director of the Services, and pretty 
soon his boss was addressing him by 
his made-up title. Dennis hated law 
school and hated the year he spent as 
a prosecutor with the U.S. Attorney's 
Office. later he found a rewarding 
position with a Washington, D.C. area 
law school clinical program. He since 
has retired to a sedate practice in 
Thcson, but encourages students to 
sell themselves at a job interview
"really push your cookie!" 
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Book Review 

Judge Dee 
William Sheldon 

For those of you mystery fans who 
think Mike Hammer is tough, Ned 
Beaumont death defyingly loyal and 
Sherlock Holmes ingenious, allow me 
to introduce you to the former villain 
Chiao Tai, the ever-fu.ithful Sargeant 
Hoong, and the (more often than not) 
brilliant master of deduction, Judge 
Dee. Dee is a magistrate in a series of 
novels set in 7th Century China, the 
Tang Dynasty. Together with his 
retinue of two former highway robbers, 
a former professional gambler/ swindler/ 
sleight-of-hand artist, his long time 
family retainer and chief court officer 
and his three wives and many children, 
Dee travels from district to district 
solving crimes ranging from brutal 
rape/ murders to complicated estate 
and commercial fraud schemes. 

Unlike the creations of Spillane, 
Hammett and Conan Doyie,Judge Dee 
was in fact a historical reality, a district 
magistrate of extraordinary powers. 
Robert Van Gulik introduced the 
legendary Chinese magistrate to the 
Western World in 1949 with his 
translation of DeeGoong An: 1bree 
Murder Cases Solved By judge Dee. 
Recently reissued by Dover Press as 
Celebrated Cases Of judge Dee, it is an 
engrossing atmospheric novel, which 
introduces the reader to the realities of 
the ancient Chinese crime solving 
procedure. This authentic novel is 
more formal (occasionally stilted) 
than the fifteen other Judge Dee novels 
that Van Gulik constructed from Ming 
Dynasty novels, folklore and his imag
ination. 

In ancient China, the magistrate had 
responsibilities ranging from keeping 
records of the district and settling 
commercial disputes to investigating 
and solving crimes. His power, within 
the district, was nearly absolute, and 
he was referred to as the "mother and 
father official." He could summon any 
person to the tribunal as a witness, 
detain suspects without pressing 
charges while an investigation is 
pending, and, much to the distaste of 
at least the more liberal law students, 
use physical torture to obtain a confes
sion. There were limits to that power. 
If a judge tortured a person accused of 
a crime and was proven wrong upon 
review by the prefect, the magistrate 
could be put to death. The penalties 
for abuse of the system -or for mere 
negligence in conducting an investiga-

tion-were severe enough, according 
to Van Gulik, to encourage thorougtmess 
and the preference for cerebration 
over torture. 

The Dee stories, like so many mystery 
series, have a clearly repeated pattern 
The formal aspects of the novel follow 
a 16th Century template, opening with 
a brief moralistic prologue and a story 
which foreshadows the main events. 
The chapters all begin with two line 
headings that forecast the action. 
There are generally three major crimes 
to be solved, at least one of which 
seriously taxes the magistrate's talents. 
There are also supernatural elements
a man who allegedly turns into a tiger 
during the full moon, a murdered 
district magistrate who appears to 
warn Dee of danger and lead the way 
to critical clues, and other appearances 
which seem to offend Judge Dee's 
preference for logic. The endings 
differ, too, from the novels we are used 
to in that the criminal, if convicted of 
a capital crime, is executed for the 
reader's edification. 

It is a very different format than 
western readers are used to for a 
number of reasons, the most important 
of which is the clarity of the concept 
of social order and of the rights/ duties 
of individuals. It was a very conservative 
world, which took a dim view of 
deviant behavior. The literary class was 
generally mainstream Confucianists. 
Their hostility towards the Buddhist 
and Taoist sects is present in every 
novel. The political intrigues, which 
are often tied closely to criminal 
activity, draw one or both sects into 
deadly conflict with Judge Dee and the 
tribunal. 

There are enough Judge Dee novels 
to keep you intrigued for years. A good 

starting place is 1be Chinese Gold 
Murders. There you will see Judge Dee 
going to his first post and meeting up 
with the rogues who become his chief 
lieutenants. It is a little easier on the 
western palate than Van Gulik's 
translation of the sixteenth century 
novel, and will draw you into a world 
you will want to visit often. My own 
personal favorite (so far) is The 
Haunted Monastery, a faster paced 
thriller which Judge Dee solves without 
the assistance of his usual retinue. 

continued from p. 4 

pay the same premiums as careful 
doctors of the same specialty. As a 
result, the majority of physicians who 
practice medicine carefully are footing 
the bill for the reckless few. 
What can be done? 

In light of the clear culpability of the 
insurance industry triad of bad pricing, 
proliferating risk categories and lack of 
experience-rating, it is little wonder 
that the changes in the tort system that 
have been enacted in one form or 
another in every state in the union 
have had no impact on rates. More and 
more, legislators across the country 
are looking at insurance reform as the 
medicine for what ails physicians. 
Better control over insurance pricing, 
mandatory reductions in the number 
of risk categories, and mandatory 
experience-rating all offer a way out of 
the crisis that is forcing some physicians 
out of the chosen practice. Perhaps 
even more importantly, these ideas 
preserve a jury system that has been 
severely challenged in the last few 
years. 

Phi Delta Phi 
The International Legal Fraternity 

Congratulations to our Spring 198 7 initiates 

John Burl~holder Ann Howord Nancy March 
Josie Cantero Doryce Hughston Sharon Routh 
Wanda Day Tora Jenner Kathleen Williamson 
Morgoret Gilbert David Kembel Mary Wilson 
Bea Hagen Eve Maassen Julie Wynkoop 

~...._____-------~~ 
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m Best of Luck 
to the 

Graduating Class of 1987 
r~ from: n. 
r~ Jones, Skelton & Hochuli m 
r~ Chandler, Tullar, Udall & Redhair r~ 
. Q Jones, Edwards, Smith & Kofron, P.C. r~ 

m Waterfall, Economidis, Hanshaw & Villamana, P.C. m 
r~ Zlaket & Zlaket, P.C. • m Robert Q. Hoyt, P.C. 

rm~: Hirsh, Sherick & Murphy, P.C. 

r~ Linden, Chapa, Fields 

~ Bilby & Shoenhair, P.C. 

m O'Connell, ~:;:~m::,a;:~~;~ Bosse, P.C. 

r~ Molloy, Jones & Donahue, P.C. 

r~ Fish, Duffield, Miller, Young, Adamson & Alfred, P.C. 

r~ Winston & Strawn m Streich, Lang, Weeks & Cardon 

t'~ aaaaaaaaaaae 
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Dear Reginald and Beatrice~~~~~~ 
Neal Eckel Robin Mellor 

Dear Reginald and &atrice: 
I am disappointed in the class 

scheduling for the next two semesters. 
Several bar courses are scheduled at 
the same hour. What to do? 

Sad Second Year 

Reginald: 
Rum luck, old boy. Seems things 

don't always work out like we want, 
what? Well, keep a stiff upper lip and 
fuce the future like a man. Or woman. 
Sorry. 
&atrice: 

Oh, really, Reggie. That's so typical. 
The same trop you got from your 
futher, and now you pass it down to 
this obviously sincere and distressed 
young person. Why don't you come 
down off your high horse, you stiff 
ninny. 

Dear Reginald and &atrice: 
The Arizona legislature recently 

handed down a new law dealing with 
joint and several liability. What is the 

Family Day Photos 

new law, and how can I obtain a copy 
of it? 

Caring and Concerned 

Reginald: 
You may obtain copies of the new 

statutes by writing to P.O. Box ... 
High horse? I'll have you know, futher 
served in a crack Indian regiment and 
instilled in me the highest of regard for 
my fellow man. Or woman. Sorry. I in 
no way intended to shuflle off my reply 
for that poor distraught student, for 
whom, apparently, you have no advice, 
either. Twit. 
Beatrice: 

Pish, pish. Your futher went dotty at 
a young age, and never could contain 
his urine when he heard bagpipes. 

Dear Reg and Bea: 
Since entering law school we have 

found that we are becoming increasingly 
anti-social. We are even hostile towards 
strangers. Should we be worried? 

Solitary, Poor, Nasty, Brutish and Short 

Dean Paul Marcus lecturing family do.y class 

First Year Duane Dahnke entertains legal eaglets 

&atrice: 
There is nothing to worry about

you will all make excellent lawyers. 
Reginald: 

Very nice, Bea Who do you think 
you are, Miss Manners? If your line of 
thinking were to succeed we would 
see boyfriend pitted against girlfriend, 
husband against wife, student against 
student. 

Dear Reg and Bea: 
I am in love, but she doesn't know 

I exist. How can I get her to notice I'm 
aliv ? e. 

Inconspicuous and chinless 

Dear Reg and Bea: 
I have an intense desire to do 

violence upon one of my professors. 
Should I? 

Reasonable man Or woman Sorry. 

Reginald: 
Please do. 

&atrice: 
Oh, yes. Most certainly. 

Sam Woodruff and Family 
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Club News 

Second Year Moot Court Finalists L to R: Todd jaeger, john Burkholder, 

Merrick Firestone, Peter Balsino 
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LGA 
The Law Girls' Association will meet 
next Thursday for a make-up seminar 
and hash session. There will be bicker
ing, but we'll all hug at the end Bring 
diet soda and Oreos. 

MLG 
The Marxist Lawyers' Guild will con
gregate for an in-depth examination of 
the ramifications of anti
disestablishmentarianism and its effect 
on the capitalist hegemony in Amerika. 
Or maybe we'll just get together and 
trash Republicans. 

Valiumites 
The Valiumites will hold their next 
non-stress seminar at Gentle Ben's on 
Friday, April 24, after the Follies. The 
issue of stress will be raised at the top 
of meeting so it can be immediately 
dismissed. Several other topics will be 
raised but not discussed If you can 
come, fine. If not, don't worry about it 
We're easy. 
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