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ARIZONfi.. 
ADVOCATE 

University of Arizona College of Law Volume Twenty-One 

Marcus Steps Down 
by Christine Curtis 
and William Sheldon 

On May 18, Dean Marcus sent a 
formal letter of resignation to U of 
A President Henry Koffler, and has 
since officially accepted a full-time 
teaching position at the College of 
Law. He'll remain Dean through the 
Spring '88 semester, after which he'll 
take a trip to Israel before returning 
to teaching. 

In his letter, Dean Marcus gave 
three reasons for terminating his 
tenure as dean: family respon
sibilities, a desire to return to 
teaching full time, and a belief that 
the best deanships are limited in 
duration. 

Law school deans have a number 
of constituencies, each with its own 
needs and perspectives: students, 
faculty, staff, university administra
tion and alumni , each of which 
places demands-often conflicting 
demands-upon the dean. The 
balancing act it takes to satisfy these 
various demands requires consum
mate skill and enormous energy. 

In Dean Marcus 's term, alumni 
support has gone up from approxi
mately 550,000 to 5350 ,000 per 
year. Available student scholarship 
funds have doubled. Over 100 firms 
are interviewing law students here 
this semester (a marked increase). 
Funds for faculty research have more 
than doubled. There are four newly 
created endowed chairs for faculty. 
There have been two major salary 
increases in the past four years. 
Eleven offers were made for new 
faculty and ten were accepted. Stu
dent applications are up 35% over 
the last two years in a time of nation
wide slump; minority recruits make 
up 18% ofthis year's entering class. 

While performing feats of admin
istrative acrobatics, Dean Marcus has 
continued to make himself known 
to students through teaching 

Criminal Procedure, Criminal Law 
and Advance Problems in Criminal 
Procedure, and by generally being 
accessible in office, in the corridors, 
after class and in the student lounge. 
At the same time, in the four years 
of his deanship, he has published 
two books and six articles. 

Continued on page 6 
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Dean Paul Marcus 

Tucson's Homeless 
File In Federal Court 
by William Sheldon 

In the last issue of the Advocate, 
coverage was given to Paul Gattone's 
experience dressed as a homeless 
person, and his encounter with the 
Tucson Police Department (TPD). 
Gattone and others from the law 
school participated in this event to 
demonstrate (and experience first 
hand) what they consider to be 
police harrassment of the homeless. 

On Wednesday, August 26, Gattone 
ftled a lawsuit in Federal District 
Court on behalf of the homeless. 
The named defendants are the City 

Number One Falll987 

of Tucson, TPD and Police Chief 
Peter Ronstadt. The suit seeks declar
atory and injunctive relief as well as 
unspecified monetary damages. 

Gattone contends that the home
less are routinely stopped and har
rassed by TPD officers with no justi
fication. From his own experience 
and from accounts related to him , 
Gattone states that those who appear 
to be poor and homeless are stopped, 
questioned, searched, and treated 
roughl y by TPD officers . 

The named Plaintiff is Leroy 
Thompson , who claims tO have been 
repeatedly victimized by TPD offi
cers . Mr. Thompson claims to have 
been repeated questio ned and force
ably searched, as well as verba lly 
abused for no apparen t reason , all in 
vio lation of his constituional rights. 
Gattone's contention is that the home
less are completely vulnerable to 
abuse. "Their lives are hard enough 
without having to be subject to this 
sort of daily treatment. Homeless
ness is a national epidemic, and wil l 
be cured w ith jobs and housing , not 
police harrassment." 

The plaintiffs contend Tucson has 
a policy of using illegal police ac
tivities to force the Homeless to go 
elsewhere. Gattone, together with a 
number of U of A College of Law 
members of the National Lawyer's 
Guild have actively sought relief for 
what they deem a completely vic
timized class. 

SURVEY 
By Gary Wolf 

Over one-half of the law students 
and faculty surveyed feel that the 
Reagan Administration abused its 
power in the' ' Iran-Contra' ' scandal, 
oppose the confirmation of Robert 
Bork to the United States Supreme 
Court and support the recall of the 
Arizona governor. 

Continued on page 3 



Editorial Page~~~~~~~~ 
Opening the Floodgates of Litigation 
{Practice) 

OK, I've got 3rd Year Attitude, and 
it takes its toll on ambition. Let's see 
a show of hands of all the 3rd year 
students who have a bad attitude this 
year. Very good. I'm in distinguish
ed company. So why are we all 
cranky and stressed out (as if we 
haven't been that way for the prior 
two years)? We're busy. Maybe too 
busy, but we expected that. Next 
year we'll be professionals (or most 
of us will) and we'll be seeing the 
rewards of this vale of tears. 

Or we'll be carrying some trial at
torney's brief case, scared to death 
of having to stand on our own feet 
and examine or cross examine wit
nesses and carry out objections to all 
those bits of evidence we learned 
were inadmissible during our sec
ond year course in Evidence. 

Last year, a couple of dozen 3rd 
year students got the benefit of an 
Advanced Trial Practice class. The 
administration hadn't planned on as 
many sections as were ultimately 
held , but there was a demand, a 
vocal and perhaps angry (panicky?) 
demand. Finally, enrollment was 
opened to all the students who 
qualified. Previously, the sections 
were limited in number and enroll
ment was dependent upon recom
mendation by the professor you had 
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for· Trial Practice (secret ballot). So 
why, this year, is there only ONE ad
vanced trial practice class? Why 
must the majority of the students 
who wish to gain that added 
semester of experience be ignored? 

Advanced trial practice is a lot of 
work , and it builds confidence. 
Through repeated exposure to trial 
techniques the student is given a 
chance to learn the real difference 
(as opposed to the academic dif
ference) between direct and cross 
examination. The student gets ex
posure to pretrial motions, motions 
for directed verdict , a wider range 
of evidentiary tactics, and plenty of 
standing up in front of judge and jury. 

For those who now suspect they 
may spend a significant portion of 
their professinal careers standing in 
one courtroom or another-and 
there seem to be a considerable 
number-the benefits of an Advanc
ed Trial Practice class should not be 
denied. 

How about it folks? Can we have 
open enrollment for the Advanced 
sections and get rid of the enroll
ment by secret ballot of the pro
fessors? 

William Sheldon 

The New Colonialist: 
EV MECHAM 

Amazing , isn ' t it, the way 
Govenor Mecham can draw public 
attention to Arizona. He has an in
stinct for it . He's a natural. America 
hasn' t had this much fun since Spiro 
Agnew. If Ev is your kind of guy, then 
you'll be happy to know, he's trying 
to selectively repopulate Arizona 
with his kind of people: white, 
polyester Americans just a little too 
short of brains to fall in line with 
mainstream conservatism. Ev wants 
people who believe in men at work 
and women in the kitchen , minor
ities who stay at the back of the bus 
(and don't mind celebrating Martin 
Luther Kingjr.'s incredible contribu-
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tions to American freedom on Sun
day) . And above all, NO AIDS VIC
TIMS. Right on, Ev. A clean Arizona, 
that's what we need. And more 
polyester. 

Don't you wish you had a movie 
of Ev's reaction to Brown v. Board 
of Education in 1954? I'll bet that 
was a sight. I'll bet he just couldn't 
believe the Supreme Court really 
meant his children had to go to 
school with " pickaninnies". 

Below is an excerpt from his let
ter to the conservatives he's per
sonally invited (at taxpayer expense 
and on official State of Arizona, 
Governor's Office stationary) to pick 
up and move to Arizona or at least 
send money. The only thing he 
forgot to say was that if he doesn't 
raise the Sl.2 million he requests, 
God will call him back. If it ain' t one 
recall its another. 

"You can either move to Arizona 
and join the fight. (I know you 
would fall in love with this State and 
its people)" 

Presumably Ev meant they would 
fall in love with this State's conser
vative people. 

''Or you can join this fight for the 
conservative ideals we share by mak
ing a generous contribution to my 
campaign to fight the recall. 

" I need to raise no less then (sic) 
S 1. 2 million dollars (sic) in the next 
45 days." 

And what is the terrible conse
quence awaiting conservatives 
everywhere if Ev doesn' t raise his 
$1.2 mil? 

" Without your contribution I will 
risk being crushed by the millions of 
dollars the militant liberals and the 
homosexual lobby plan to spend 
against me." 

Ev has a spy somewhere in the 
Militant Liberals and Homosexual 
Lobby office! 

Yes, it is offensive stuff. It is 
ludicrous. It has national attention 
and enough of America associates 
Arizona with this clown. That's our 
Ev. The next step is up to us. 

William Sheldon 
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SURVEY 
Continued from page 1 

An opinion survey of faculty and 
students at the College of Law was 
recently conducted which measured 
response to these three legal/political 
issues. Sixty-two percent of the law 
school faculty and 65% of the law 
students participated. 

Sixty-eight percent of the solicited 
faculty felt the most prominent issue 
in the "Iran-Contra" scandal was 
misuse of Executive powers. Similar
ly, of the students polled, 57% felt 
misuse of Executive powers was the 
most prominent issue. Specifically, 
59% offirst year respondents, 55% 
of second year respondents and 
53% of third-year respondents felt 
strongly that Executive powers were 
abused. 

When asked if they supported the 
confirmation of Judge Robert Bork 
to the United States Supreme Court, 
over 3/4 of the surveyed faculty, 
78% , did not support the confuma
tion, while 17% did and five percent 
were undecided. A majority of the 
students surveyed, 60%, opposed 
the confirmation, while 23% did 
not and 16% were undecided. Sixty
five percent of the second year class, 
61% of the third year class and 56% 
of the fli'St year class opposed Bork 's 
confirmation. 1\venty-four percent 
of second year students, 2 3% of fli'St 
year students and 21% of third year 
students supported Bork. 

Of those who supported the con
firmation of Bork, the most cited 
reason was "because of (Bork's) 
level of competence'', faculty, 3 3%, 
student body, 57%, respectively. Of 
those opposing the confirmation, 
the most cited reason was ''because 
of his socio-political views", facul
ty, 56%, and student body 59% , 
respectively. 

When asked if they supported the 
recall of Governor Evan Mecham, a 
staggering 89% of the surveyed 
faculty supported the recall, while 
only 11% did not. Seventy-five per
cent of the surveyed student body 
supported the recall, while 19% did 
not. Six percent of the student body 
were undecided about the recall. 
Seventy-nine percent of the second 
year class, 74% of the third year class 
and 72% of the first year class sup
ported the recall. Nine percent of the 
fli'St years were undecided, as oppos
ed to four percent of second and 
third students. 

The most cited reason for suppor
ting the recall was "because of 
(Mecham's) level of competence", 
70% faculty aQ.d 55% students so 
responding. Other reasons were 
based on opinions that Mecham was 
an embarrassment to Arizona and 
that his advisors are incompetent. 
Reasons for opposing the recall 
varied from undue financial hard
ship on the taxpayers, lack of an il
legal act by Mecham, and because he 
was duly elected by the people. 

While the trend suggested that 
those who supported Robert Bork's 
confirmation generally opposed the 
recall, the statistics show that a large 
percentage of Bork supporters still 
support the recall . Another trend 
was that those who chose '' congres
sional complacency" and "demo
cracy in Nicaragua" in the Iran
Contra question almost unanimously 

supported the Bork confumation 
and were against the recall. 

For purposes of convenience, the 
''other'' categories were combined 
and averaged together, but each 
response was noted and recorded. 
It is also important to note that 
because a larger percentage of the 
first year class was surveyed, their 
statistical averages have a greater 
weight upon the whole of the stu
dent body figures. And, finally, 
while a few respondents accused the 
Advocate of conducting a biased 
and unscientific survey, others com
mended the Advocate for its 
neutrality. While the Advocate has 
tried to conduct an unbiased survey, 
most sociologists would agree that 
it is impossible to separate all of 
one 's socio-cultural baggage from 
any activity. (We have no statistics 
to support this claim!) 

ARIZONA ADVOCATE OPINION SURVEY RESULTS 

Fa c. Stu. 1st 2nd 3rd 

Percentage of those interviewed 62% 65% 76% 60% 58% 
1. Most Prominent Issue in Iran-Contra Affair? 

Arms for Hostages 11% 8% 8% 7% 8% 
Violation of Congressional Amendment 5% 15% 16% 15% 14% 
Misuse of Executive Powers 68% 57% 59% 55% 53% 
Congressional Complacency 0% 5% 4% 8% 5% 
Democracy in Nicaragua 5% 4% 6% 4% 1 Ofo 

Other 11% 11% 7% 11% 19% 
2. Support Confirmation of Judge Bork? 

Yes 17% 23% 23% 24% 21% 
No 78% 60% 56% 65% 61% 
Don't Know 5% 17% 21% 11% 18% 
(Yes) Level of Competence 33% 57% 69% 44% 58% 
(No) Level of Competence 5% 3% 3% 4% 5% 
(Yes) Views of the Supreme Court 16% 15% 5% 23% 14% 
(No) Views of the Supreme Court 34% 32% 31% 33% 30% 
(Yes) Socio-Political Views 16% 16% 13% 18% 15% 
(No) Socio-Political Views 56% 59% 56% 60% 60% 
Other 13% 8% 10% 7% 6% 

3. Support the Recall of Mecham? 
Yes 89% 75% 72% 79% 74% 
No 11% 19% 19% 17% 22% 
Don't Know 0% 6% 9% 4% 4% 
(Yes) Level of Competence 70% 55% 57% 52% 56% 
(No) Level of Competence 0% 13% 9% 11% 17% 
(Yes) Socio-Political Views 15% 35% 36% 35% 33% 
(No) Socio-Political Views 0% 13% 4% 11% 22% 
Other 26% 21% 21% 22% 20% 
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Bork & Beans,~~~~~~~~ 
Debate 
By john A. Gravina 

A constitutional debate focusing 
on the Senate role in the conftrma
tion of Judge Robert Bork to the 
United States Supreme Court and on 
whether or not Bork should be con
f'trmed as a Justice was staged at the 
College of Law on September 22. 

Bork's nomination and conftrma
tion was supported by Brett Dunkel
man, a Phoenix attorney and U of A 
College of Law graduate who had 
formerly clerked for Chief Justice 
William Rehnquist . Opposing the 
nomination and confirmation was 
Dr. Robert Glennon, a College of 
Law professor who, in addition to 
having a Ph.D in legal history, also 
served a judicial clerkship. 

Dean Paul Marcus introduced the 
speakers to an estimated 150 people. 
Marcus mentioned the constitu
tional bicentennial and the appro
priateness of this particular debate, 
noting that the Constitution is "a liv
ing document" surviving 200 years 
and still being interpreted today. 

Glennon began the debate stating 
that the United States is a country of 
laws and not one of men, and it is 
therefore critical who interprets the 
laws. Glennon argued as follows : 

1. Glennon criticized the Reagan 
administration for re-directing the 

Knoi Chapter of Phi Alpha Delta 
Law Fraternity lnterruatlonal 
wishes to congratulate the 

following new members 
on their Initiation 

Bill Amato Todd Julian 
Maria Bahr Elizabeth Kim 
Alina Balbin Kevin LeMond 
Beth Bates Juliet Lim 
john Breckinridge Richard Mack 
Chris Cabanillas Mark Marcus 
William Carpenter Belinda Martin 
Julie Colbert jo Ellen McBride 
Patrick DeConcini Scott McCoy 
Mary Delaat Kelley Minton 
Paula De More j ohn Nelson 
Melody Dietsch Maria Rapaporte 
David Ernst Jane Rodda 
Oscar Garza james Shook 
Tamara Gehman James Shotwell 
Lisa Glow Jill Tate 
Baird Greene Timothy Taylor 
Gary Hansen Andrew Wade 
Elizabeth Hirsch Dan Zanon 
Lori jones 

federal courts with its personal 
ideology, and said that such actions 
were unparalleled since the FDR era. 
Article II, section 2 of the Consti
tution provides the authority for the 
President to select Supreme Court 
Justices ' 'by and with the Advice and 
Consent of the Senate." The Presi
dent nominates and the Senate ad
vises and consents. This is part of the 
checks and balances established in 
the Constitution. Reasoning that be
cause Bork was nominated on ideo
logical grounds, his ideology may be 
examined prior to confirmation. 

2 . Glennon argued that Bork, in 
replacing Justice Powell, will re
examine the abortion cases, aff'lr
mative action in both gender and 
race areas, and separation of church 
and state. These were all areas in 
which Powell was the critical vote. 

3. Glennon disagreed with the 
''original intent'' theory of Constitu
tional interpretation. He explained 

Under Fire 
By Laurie A. Martin 

Judge Robert H. Bork's controver
sial nomination to the United States 
Supreme Court has spurred a 
University of Arizona law professor 
to action. Robert Glennon, pro
fessor of constitutional law, is 
responsible for a petition opposing 
Judge Bork's confirmation to the 
Supreme Court. 

Having recently served as a com
mentator on the changes in the 
Supreme Court following Justice 
Lewis Powell's resignation, Glennon 
was approached by the local Demo
cratic Party and asked to speak con
cerning the nomination of Bork. 
Glennon agreed and began research. 

He was later asked to serve as a 
spokesperson for a group of lawyers 
opposing Bork's nomination, and it 
was Arizona Senator Dennis DeCon
cini's open-mindedness that prompt
ed Glennon to circulate the petition 
opposing Bork 's confirmation 
throughout the community, Glen
non said. Senator DeConcini is con
sidered a swing vote on the Senate 
Judiciary Committee. 

Over 75% of the law college's fac
ulty as well as 200-250 law students 
and lawyers signed the petition. 
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the difficulty of examining original 
intent by the following example: The 
original drafters of the Constitution 
were slave owners and it is unlikely 
that they would find fault with such 
Constitutional rulings as the "equal 
but separate" doctrine in Plessy v. 
Ferguson. 

Dunkleman, in support of the 
Bork nomination, countered Glen
non's points: 

1. Dunkleman argued that the 
appointment power lies with the 
President, with the Senate to advise 
and consent. Dunkleman quoted 
Senator Ted Kennedy's view of the 
Senate's role during Earl Warren's 
conftrmation hearings, and said that 
the Senate should be interested in the 
nominee's " . .. background, ex
perience, qualifications, tempera
ment, and integrity to handle this 
most sensitive, important and 
responsible job." 

2 . Dunkleman said Bork will 
replace Powell, who is the third 
most conservative member in the 
present Court. This will not upset 
the present balance, because Rehn
quist and Justice Scalia will still re
main more conservative. This is well 
within the mainstream. 

Continued on page 7 

Student Support 
By Laurie A. Martin 

One student 's personal endeavor 
turned into a broader political state
ment recently when second year law 
student Dan Larson was joined by 
classmate Paul Liparelli in circulating 
a petition supporting Judge Robert 
H. Bork's nomination to the U.S. 
Supreme Court . 

Approximately 25-30 signatures 
were obtained from both law 
students and undergraduates in a let
ter addressed to Senator Dennis 
DeConcini, a member of the Senate 
Judiciary Committee. 

According to Larson, the letter 
does not go into great detail on why 
Bork should be confirmed, but 
simply expresses the opinion that 
Bork is highly qualified as a jurist, 
and that the role of the Senate is to 
pass on the competence of the 
nominee, not on philosophical 
viewpoints or legal matters. 
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Women Government Lawyers~~ 
by julie Van Dyne 

Three women on the faculty at the 
College of Law have experienced 
working for the government. Leslie 
Espinoza went into government 
work to gain litigation experience. 
Reka Hoff went into government 
work for the variety and challenge 
it offered. Barbara Atwood chose to 
work for the Civil Rights Division of 
the Department of Justice for 
reasons of ideology. 

All three women agree that a 
government job is a good place for 
a woman to begin her legal career. 
While the government starting pay, 
when compared to a private firm, is 
less, the level of experience, learn
ing, and self-actualization in govern
ment is greater. "There's no way on 
earth you can learn so much so fast 
as government,'' Hoff notes. The 
government, they agree, provides 
many opportunities for women. 

Background and Government 
Experience 

Leslie Espinoza attended the 
University of Redlands as an under
graduate in an interdisciplinary 
honors program. From there she 
went on to Harvard Law School 
where she specialized in interna
tional law. Her interest in law and 
medicine developed. She pursued 
the latter in a summer clerkship with 
the National Institute of Health. 

From high school through under
graduate and law school Espinoza 
was involved with debate teams. 
During law school she worked as an 
assistant debate coach. After law 
school, she taught at Boston College 
for two years as a Legal Research and 
Writing Fellow. After this, she took 

Leslie Espinoza 

a position as a litigator in the Divi
sion of Public Charities. She rose to 
the position of Deputy Director of 
the division before she left in 1987 
to join the faculty at the U of A. 

When Reka Hoff entered the working 
world after law school, her first job with the 
legal department of a multinational cor
poration offered a salary of $ 3,000/year. 
Despite the low pay, she accepted, being 
unable to even interview with the large New 
York firms at the time because she was 
a woman. During a vacation in Colorado 
before starting her first job, she received 
a letter from the Chief Counsel of the cor
poration informing her that they had given 
her a raise to$ 3,200 because they couldn't 
pay her less than they were paying the 
mailroom clerks. 

Hoff analyzes the change in attitude 
toward women in the work place as being 
rooted in economics. Although women 
performed very important functions in the 
home in earlier times, with the develop
ment of the industrial age, women began 
to have less and less of a participation in 
the economic activites of society. At this 
time women became "a toy, a symbol of 
success by the man, to be dressed up and 
tooted around as a pretty little doll " . The 
price of being treated as a little doll 
became that women were never treated 
seriously in the market. However, now, Hoff 
asserts, the men are pushing for the 
women to have careers as much as the 
women "because they see that it's too hard 
to buy a house and have a nice life, even 
on a modest scale, without two incomes". 

Espinoza's work at the Massachu
setts Attorney General's Office in
volved a mixture of administrative 
duties and litigation. She attended 
administrative hearings, reviewed 
public charities registration and 
compliance paperwork, as well as 
participated in a vast array of trial 
work. 

Reka Hoff graduated from Welles
ley College in 1946 with a bachelor's 
degree in Biblical History and 
Economics. She spent her first year 
after college working as a mis
sionary. Then, she attended Yale 
Law School on a scholarship, 
graduating in 1950. Large Wall Street 
law firms would not interview a 
woman at the time that Hoff 
graduated; she took a job with the 
legal department of a major multina
tional corporation. 

Hoff later worked for a large Wall 
Street Jaw firm in their tax depart
ment. As this was before the 1954 tax 
code was out , tax was " fairly sim
ple and not regarded as such a big 
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deal as it is now". Hoffs primary 
responsibilities involved state tax 
issues. State and local taxation is 
now, to Hoff, one of the principal 
problems that multinational cor
porations face, because there are no 
uniform rules. This experience with 
tax law proved to be so interesting 
that she decided to get an L.L.M. in 
taxation at N.Y.U., which she com
pleted in 1958. After this, Hoff work
ed five years for an anti-trust firm 
and two years for a large tax law 
firm . 

Hoff went to work for the Inter
nal Revenue Service in 1964 and 
stayed until 1972. While at the IRS 
she was a Senior Trial Attorney in re
fund litigation and a senior attorney 
in the Legislation and Regulations 
Division . She left the IRS to go to 
George Washington University for a 
Ph.D. in Economics under a Na
tional Science Foundation scholar
ship, and worked at the same time 
as a consultant for the Advisory 
Commission on Intergovernmental 
Relations. During this peri0d she 
helped write the government 
publication, State and Local Doing 
Business Taxes on Out-of-State 
Financial Depositories. This study 
explored the state tax consequences 
of ATM machines. 

Hoff then went to work for the 
General Accounting Office as their 
principal tax law specialist under the 
1974 Budget Act to set up a tax audit 
program covering an audit of the 
IRS. She wrote many GAO reports on 
various tax provisions that she felt 
were nonadministrable. These and 
other GAO reports ultimately had an 
influence on the Tax Reform Act of 
1986. 

When she was in the position of 
Senior Legislation and Regulations 
Attorney, Hoff drafted statutes and 
regulations, many of which made 
their way into the Code and Treasury 
Regs. When she moved to GAO, she 
was able to persuade Congress to 
enact section 66 of the IRC, reliev
ing a wife in a community property 
state from tax liability on one half 
the community income earned by 
her husband where he no longer 
supported her. 

Approximately five years passed 
between Barbara Atwood's comple
tion of her undergraduate degree in 
Spanish at Mary Baldwin College, in 

Digitized by the Daniel F. Cracchiolo Law Ubrary, James£. Rogers College of Law, University of Arizona. All Rights Reserved. 



1969, and her entrance at the U of 
A College of Law. During this time 
she worked as a Vista volunteer for 
a year and a half, then returned to 
Arizona and obtained a teaching cer
tificate. After a short experience 
teaching bilingual education, she 
went to law school ''as sort of a last 
resort" . 

In law school, Atwood was active 
in a number of organizations. She 
helped found the Law Women's As
sociation. She also wrote for the Ad
vocate and was selected as one of the 
second year moot court finalists to 
advance to the national competition. 

After law school, in 1976, Atwood 
served as a federal court clerk for the 
Honorable Mary Ann Richey. She 
found this two year clerkship with 
the late Judge Richey a very good ex
perience which aided her in her next 
job with the Department of Justice. 
At Justice, she worked as a trial at
torney in the Voting Rights Section 
of the Civil Rights Division. After 
spending about two years in this 
position, she received a temporary 
teaching offer from the U of A and 
returned to Tucson . 

Atwood found teaching law to her 
liking. She then taught at the Univc · 
sity of Houston, and last year At
wood returned to the U of A to join 
the faculty as professor of law. 

When Atwood was working in the 
voting rights section (which has the 
responsibility for enforcing the 
Voting Rights Act) , she would travel 
to spots like Meridian, Mississippi to 
monitor elections. But the more 
traditional work of the voting rights 
section involved litigation. Atwood 
worked on a case against South 
Carolina, which challenged a distric
ting scheme for state senators. It was 
believed the districting scheme 
resulted in racial discrimination. 

Reka Hoff 

Rewards of Government Work 
Leslie Espinoza taught a course 

titled "The Government Lawyer" at 
New England College of Law during 
the time she was at the Attorney 
General's Office. Although the start
ing salary of a government position 
is lower than that of private practice, 
she notes there are many plusses to 
being a government attorney. The 
most attractive feature of govern
ment work, she finds, is the ability 
to get a lot of litigation experience. 
She cautions it is a little more dif
ficult to find these government jobs, 
"but they're really worth it". She 
warns students "don't believe the 
myth that government lawyers don't 
work hard' '. Espinoza estimates she 
worked two or three weekends 
every month. However, she enjoyed 
what she was doing, and felt it was 
work that ' 'should be done' '. 

Hoff found the freedom of access 
to information in government posi
tions outstanding. " Government 
work is intellectually more satisfy
ing than representation of individual 
clients,'' says Hoff, ' 'because you see 
the whole picture.'' 

Women in Government 
Barbara Atwood found the Civil 

Rights Division of the Department 
of Justice an attractive place for 
women to work . By the nature ofthe 
work involved, the people in that 
division were very sensitive toques
tions of civil rights, individual rights, 
and sex discrimination. She found 
that women were given responsibili
ty equal with men according to how 
people assessed their abilities. 

Hoff finds government an ex
cellent place to work, and to learn. 
Women do very well in government 
according to Hoff: 

There are many women in the 
IRS now. And when I was 
there, I don't think there were 
more than half a dozen of us. 
There were 140 lawyers in the 

Massachusetts Attorney General's 
Office while Espinoza worked there. 
Over half were women. It was in 
more subtle forms that she saw dis
crimination. There was not a 
noticeable difference in how the 
case assignments were made, rather, 
the difference was in promotion 
results and leadership positions. 
Espinoza experienced a sense of this 
discrimination when she was in line 
for her promotion . Although she 
was ultimately chosen for the posi-

6 

Barbara Atwood 

tion, she was told that the decision 
had been especially difficult because 
they had to pass up a man in his mid
forties with a wife and family. The 
challenge for women, then, remains 
in the field of promotion and ad
vancement. However, Espinoza said, 
"like most places in the world, the 
people who are in power are all 
men''. 

One nice change that has occur
red in recent years, Atwood and 
Espinoza noted , is the appearance of 
an ''old girls network''. And, a lot of 
those old girls, they say, are in 
government practice. 

Marcus, Continued from page 1 

Paul Marcus began his law career 
at UCLA School of Law in 1968, im
mediately after graduating Cum 
Laude, w ith an AB in Political 
Science, also from UCLA. He 
distinguished himself in law school 
as law review editor and moot court 
finalist . After completing law 
school , he clerked in the U.S. Circuit 
Court of Appeals for the District of 
Columbia, before entering private 
practice with the law firm of Loeb 
& Loeb in Los Angeles . Two years 
later he was recruited by John Crib
bett (former Dean of the Law School 
and Chancellor of the University of 
Illinois at Urbana , and head of the 
American Association of Law 
Schools) for the faculty at Illinois. 
During a nine year stint at that 
school he was selected for a National 
Science Foundation Grant, con
sulted for the House Judiciary Com
mittee in Washington D.C., chaired 
ABA-AALS inspection teams at three 
universities and participated in in
spections at four others, was visiting 
professor at two universities, wrote 
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five books and published seventeen 
scholarly articles. It is no surprise 
that his colleagues, here and at Il
linois, regard him as one of the most 
capable persons in the field. 

In addition to his roles as teacher, 
administrator, and author, Dean 
Marcus travels across the country, 
rallying alumni. When asked how he 
views the job of dean, he replied: 

First and foremost, I'm a 
member of the faculty, with 
responsibilities to faculty and 
students, and not simply an ad
ministrator. I really view 
myself as a cheerleader for the 
profession, for legal education 
and particularly for this law 
school, and not for a second 
have I doubted the wisdom of 
leading the cheers in any of 
these three directions. 

But the pinnacle is teaching: 
The classroom , for me, is the 
most exciting intellectual ex
perience I've ever had , and I've 
tried lawsuits, I've testified 
before Congress, I've argued 

Dean Marcus at age 2 

cases on appeal . . . Scholar
ship is very creative, and 
almost all the problems I've 
become interested in came 
from the classroom. I'll get ex
cited about a topic and then 
spend a long time researching 
it, then decide I've got to put 
my two cents in . 
Dean Marcus' recruitment of 

teaching staff for the law school is 
an area of which he is proud. He has 

Kinoy, Knight in Constitutional Armour 
by Christine Curtis 

Arthur Kinoy is a nationally 
renowned civil rights attorney, a law 
professor at Rutgers, a veteran of 
fiery appeals during hearings of the 
House UnAmerican Activities Com
mittee, and a practiced advocate 
before the U.S. Supreme Court. He 
is a people's lawyer of the highest 
degree, and a legal organizer for the 
National Lawyer's Guild for the past 
40 years. But when you meet him, 
you think first of some magical per
sonage from the fairy tales of 
youth-small and yet filled with 
light. His energy and positive 
outlook are inspiring. 

Through the efforts of Professor 
Robert Glennon, the local NLG and 
the College of Law, Professor Kinoy 
spoke in Thcson on September 21. 
He also presided over the festivities 
surrounding the 50th Anniversary of 
the NLG the weekend before his 
speech. At the party Saturday night , 
he sat unobtrusively through hours 
of eating, drinking and presenta
tions, then burst into action at 10:30 
when he finally took the floor. His 
rambling , entertaining style of 
public address was nonetheless ef
fective to communicate his fears for 

the political health of the nation . 
That night , and at his law college 

address, he expressed his grave con
cern for an endangered constitu
tional integrity and a deterioration 
of the rights of the people. As the 
constitution reaches its bicenten
nial, he sees these dangers no less 
threatening now than during the in
famous McCarthy era. Kinoy 
pointed to the executive branch's 
seeming disregard for the " rule of 
law" and constitutional safeguards, 
as well as its efforts to change the 
composition of the U.S. Supreme 
Court as the symptoms of a 
spreading malaise. 

On the present course, this ad
ministration seems intent on over
turning key Supreme Court deci
sions in the individual rights arena. 
Kinoy argued for continued main
tenance of the system of checks and 
balances which the founding fathers 
established to deter the rise of an 
Imperial-style executive branch,and 
called for increased vigilance on the 
part of lawyers in particular. 

A tape of professor K.inoy's speech 
is on file in the library. 
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attracted nationally known pro
fessors and reversed the previous 
record of no minority and few 
women professors. 

The last three people hired 
were all members of minority 
groups: a Native American and 
two Hispanics. The highest pri
ority has been on diversifying. 
I think it is a better law school 
than it has ever been. 
If you talk to Dean Marcus infor

mally, he'll kid around like a student, 
clearly displaying a sense of humor 
that's gentle but far from un
sophisticated. His life still revolves 
around his wife and two daughters 
(a third child is expected in 
November). The family comes first , 
and that's one of the main reasons 
he's leaving the deanship-to devote 
more time on the homefront . He 
loves to travel and has studied the 
criminal justice systems of Asia, 
Latin America and Europe fust hand. 
His sense of fairplay prompts him to 

Continued on page 8 

Debate, continued from page 4 

3. Dunkleman further argued 
that Bork 's decisions have never 
been reversed . Bork 's record as 
Solicitor General includes numerous 
cases in which he argued for 
desegregation , affirmative action in 
both race and gender areas, and 
against discrimination . 

4 . Dunkleman explained that 
Bork 's criticism of the privacy and 
abortion decisions is based on the 
reasoning which purports to 
discover constitutional rights which 
are related to existing rights, but not 
explicitly stated in the document . 

5. Dunkleman added that in 
Bork's "original intent" theory, the 
Constitution represents freedom, 
value and judicial restraint to 
preserve individual freedom and 
separate the branches of govern
ment . These concepts are central to 
our Constitution . 

Glennon concluded that the 
nominee's ideology should be ex
amined during the nomination. 
Dunkleman countered that the com
mittee should focus on the 
nominee's qualifications, integrity 
and judicial temperament. 

The debate was co-sponsored by 
the Federalist Society and the Na
tional Lawyers Guild . 
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To Write Right 
by Mary Wilson 

Writing is essential to the study of 
law and a substantial part of prac
tici~g law. Yet , students have tradi
tionally come out of law school with 
no better writing skills than they 
brought with them, confounded by 
three years of anxiety about writing. 

The U of A College of Law gives 
writing a high priority, using the 
small section system with its 
research and writing component. 
Each of six small section teachers is 
responsible for approximately 25 
students leaving their first year with 
acceptable writing skills. 

Unfortunately, writing skills have 
continued to be a major cause of stu
dent failure. The College accepts 
students it believes can succeed, yet 
some were not making it to gradua
tion because they cannot write ef
fective exams. 

Students in different small sec
tions were receiving vastly different 
training. Some professors gave a 
variety of assignments ; others gave 
just one and required that it be 
rewritten with greater detail and 
sophistication during the year. Some 
papers were critiqued in detail; 
others received only overall com
ments or scores. Even IRAC {Issue
Rule-Application or Analysis
Conclusion), that old friend that has 
led so many panicky students from 
paralysis to successful exam answers, 
was occasionally overlooked. The 
expensive program, absorbing 
semester hours of tenured faculty, 
was falling short. This year, with 
more students coming into fewer 
sections, more uniformity was 
needed . 

Dean Hegland contacted Suzanne 
Rabe, a graduate of the U of A Col
lege of Law. Suzanne had clerked for 
a year for Judge Tang of the Ninth 
Circuit, then taught legal research 
and writing as an Associate in Law 
at Boalt Hall , U of California, 
Berkeley, as an Associate in Law. She 
returned to Southern Arizona Legal 
Aid, where she has specialized in 
civil rights and immigration cases. 
Together, Suzanne Rabe and Dean 
Hegland designed an experimental 
one-week intensive writing pro
gram , offered to a dozen sample 
students during the 1986-87 winter 
holiday. After studying the results 
and feedback from the students, 

Dean Hegland reorganized the first 
year research and writing program 
to incorporate the best character
istics of that short course. Ms. Rabe 
joined the University as a half-time 
visiting professor. 

Each small section teacher will 
continue to teach writing, and Pro
fessor Cherry will continue to teach 
research. Ms. Rabe will assign each 
section two problems and fomulate 
model answers to each. She will 
follow up with one-to-one feedback 
to each student . Subsequent discus
sions will address exam writing 
technique, which professors look 
for, and how to manage test anxiety. 

The problems will be straightfor
ward fact situations in criminal and 
employment law, to be answered as 
practice exams. The statements will 
provide all the substantive law to be 
used , freeing the student to concen
trate on analysis and writing, uncom
plicated by the equally unfamiliar 
and challenging effort to find the ap
plicable law. Ms. Rabe, too, can con
centrate her teaching efforts on the 
writing and organization alone. 

Each professor will make one or 
two fewer assignments than in the 
past, involving the subject matter of 
the small section course. Rabe also 
considers practice exams in small 
sections to be irreplaceable despite 
the large amount of preparation 
necessary for a student to benefit 
from them. 

Rabe is committing special time to 
tutoring minority students for 
whom English is a second language, 
and students on academic proba
tion. Academic hurdles, says Rabe, 
do not necessarily indicate that a stu
dent will not be a good lawyer. Every 
student, she adds, must feel that so
meone is available to help. 

What of second and third year stu
dents who want more help? At pre
sent, there is no funding for assisting 
advanced students. A few lunchtime 
lectures for first-years on subjects 
such as outlining, briefmg, and exam 
taking will, however, be open to all. 

The writing program is ex
perimental, and its future is uncer
tain. Response to the seminal inten
sive writing program was over
whelmingly positive. Will students 
required to take the course amid the 
busyness and pressure of a regular 
semester respond as favorably? If 
students and faculty both feel that 
overall writing ability has improved, 
the program may become a perma-

nent part of the College's effort to 
help each student become the best 
possible lawyer. 

Suzanne Rabe 

Marcus, Continued from page 7 

donate the profits (from the sales at 
the U of A) of his casebooks to the 
scholarship funds and library funds. 
As a teacher and mentor he will still 
be with us; as an administrator he 
will be sorely missed. U of A Provost 
Nils Hasselmo is "sorry I couldn't 
convince him to continue in the 
deanship, but I hope to keep him for 
many years as a faculty member. He's 
been very effective in every respect, 
a remarkable feat . He's pushed hard 
for the interests of the law school, 
but in a very constructive manner. 
He's been extraordinarily pleasant to 
deal with in every respect." 

Sobel Lecture 
By Christine Curtis 

The College of Law hosted a 
"brownbag" lecture by Professor 
Lionel Sobel, a specialist in enter

tainment law, on August 28. 
Sobel's was the first in an ongo

ing lecture series co-sponsored by 
Dean Marcus and the student divi
sion of the American Bar 
Association . 

Previously a litigator and legal ad
visor within the entertainment in
dustry, Sobel is currently on the 
faculty of Loyola University. His talk 
highlighted cases involving alleged 
plagiarism in Hollywood, and the 
perceived epidemic of illegal 
copying. 

In the past two years a significant 
number of major ftlms have been the 
subject of legal actions involving 

Continued on page 10 

Digitized by the Daniel F. Cracchiolo Law Library, James E. R~gen College of Law, Univenity of Arizona. All Rights Reserved. 



The Medical Malpractice ''Crisis,'' and the No-Fault Trend 
by Thomas G. Goddard 
President, Goddard Public Affairs Corporation 

The modem medical malpractice 
crisis has its genesis in the early 
1970's, when the stock insurance 
companies that provided the bulk of 
the malpractice insurance in this na
tion noticed an increase in malprac
tice claim frequency (as measured in 
claims per 100 physicians) and 
severity (as measured in amount 
paid per claim). Because malpractice 
insurance was a marginal line for 
such multi-line companies (repre
senting 2 percent of the total prop
erty-casualty insurance market), 
many chose to cease writing such in
surance, choosing instead to place 
their business in insurance lines that 
were more certain to produce pro
fits. Those that remained in the 
market increased premiums sharply. 

The combined crises of afford
ability and availability in malpractice 
insurance produced a massive 
legislative response. Every state in the 
Union except West Virginia passed 
some sort of restriction on the legal 
rights of victims of malpractice in an 
18-month period in 1975 and 1976. 
These restrictions included such legal 
changes as caps on damages (either 
on total damages, including medical 
bills incurred by the victim, or just 
non-economic damages, such as pain 
and suffering), malpractice screening 
panels, limits on plaintiff attorneys, 
fees (but not defense attorneys, fees), 
and a number of other limits on vic
tims, legal rights. 

Arizona was no exception. In 
1976, the Arizona Legislature pass
ed a variety of changes: malpractice 
screening panels, whose conclu
sions were not binding but were 
usable as evidence at trial; a 3-year
from-act statute of limitations (later 
held unconstitutional and judicially 
transformed into a 2-year-from 
discovery of injury statute): and 
abolition of the collateral source 
rule; plus a few minor changes. 

In the wake of the mid-1980's 
renewal of the malpractice crisis, the 
medical-insurance complex has 
pushed the enactment of the same 
package of proposals as it has pushed 
since 1974. In 1988, however, a new 
front in the attack on the civil jury 
will be opened: "no-fault." What 
makes this development newsworthy 
is not that the idea of a no-fault mal-

practice system is new: academic cir
cles have discussed the idea for well 
over a decade. Rather, what makes it 
new is that the concept is gaining ac
ceptance among a small but growing 
group of conservative Republican 
office-holders (including Arizona 
Governor Evan Mecham) lending new 
credibility to this radical approach. 

But what is "no-fault?" It really 
depends upon whom you ask. The 
leading academic proponent of no
fault anything (automobile insurance, 
product liability, medical malprac
tice, etc.), University of Virginia Law 
Professor jeffrey O'Connell, has put 
forth a variety of proposals: 

A. Pure No-Fault. This most 
radical of proposals would provide 
compensation to every person who 
suffered injury from medical care 
("iatrogenic injury"). Most people 
(and the AMA) have opposed this 
concept because, by eliminating the 
threshold requirement that the in
jury be caused by carelessness, too 
many people would be compen
sated. A 1984 study by the Califor
nia Medical and Hospital Associa
tions led the AMA to the conclusion 
that such a system could result in a 
300 to 400 percent rise in compen
sation costs. 

B. Workers' Compensation 
Model. The current workers' com
pensation system is a form of no
fault insurance. A worker injured on 
the job need not prove that his 
employer was careless in order to 
receive benefits doled out according 
to a schedule: one lost arm equals 
$X, one lost eye equals SY, a perma
nent disability equals S Z per week for 
500 weeks. Again, however, the lack 
of "carelessness" in the defmition of 
"compensable incident" opens up 
the system to too many people. 

C. Workers' Compensation 
Plus Fault. This system, proposed 
by Governor Mecham and the AMA's 
Health Policy Agenda, retains the 
scheduled payments, but requires 
proof of fault by the injured party. 
Instead of proving that fault to a jury, 
the victim would have to prove it to 
a panel of ''experts,'' perhaps con
sisting exclusively of doctors. If the 
victim rejects the opinion of the 
panel, he/she will face extraordinarily 
difficult legal standards should the 
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case go to court. 
D. Statutory Neo-No-Fault. 

First proposed by Professor O'Con
nell in 1982, a version of this pro
posal has found its way into the Con
gress in the form of the Moore-Gep
hardt bill introduced in 1985. In the 
words of O'Connell, "(t)he basic 
concept is that a health care provider 
facing a potential or actual tort claim 
for personal injury would have the 
option to foreclose such claim by of
fering, within 180 following injury, 
to pay the injured party's net econo
mic loss, consisting in most cases of 
medical expenses and wage loss not 
covered by his own insurance, and 
reasonable legal fees.' '1 Such a tender 
would totally satisfy any tort liabili
ty of the health care provider. 

E. Contractual Neo-No-Fault. 
Under this proposal, which arguably 
would not require legislative ap
proval (critics would disagree), the 
health care provider would purchase 
a new form of malpractice insurance, 
which would obligate the provider 
to offer to pay any victim's economic 
losses within 90 days after injury. If 
the victim accepts the offer within 
another 90 days, he/she gives up all 
rights to sue for pain and suffering, 
disability, or any other "non-econo
mic damages." 

These proposals face formidable 
obstacles to passage, such as constitu
tional barriers (both the Arizona pro
visions which were the subject of the 
1986 Proposition 103 controversy 
and the Equal Protection Clause), 
substantial popular opposition, and 
a plethora of admistrative problems 
posed by these untried approaches. 
Yet, as radical as they may seem, no
fault medical malpractice proposals 
will receive a more serious hearing 
in 1988 than in any previous year. 
Last year 's wacky ideas have become 
this year's "cutting-edge thinking." 

NOTES 
I. O'Connell, jeffrey, "Neo-No-Fault Reme
dies for Medical Injuries : Coordinated 
Statutory and Contractual Alternatives ," 
Medical Malpractice: Can the Private Sector 
Find Relief?, 49 Law and Contemporary 
Problems 125, 129 (1986). 
Editor's Note: Thomas Goddard is a 1980 
graduate of the U of A Law School. He has done 
extensive research in the area of state tort 
reform movements and the insurance industry. 
He has testified before state legislatures all 
across the country. 

Digitized by the Daniel F. Cracchtolo Law Ubrary, James E Rogers College of Law, University of Arizona. All Rights Reserved. 



The Prosecution Never Rests 
By Marti Chase 

Marti Chase worked with the San
ta Cruz County Attorney's office as 
an intern under Rule 38(e) this sum
mer. Below is a spedal case analysis. 
-ed. 

I thought my second summer at 
the Santa Cruz County Attorney's Of
fice would be easier than the first . 
After all , I already knew the names 
of the staff, where the office supplies 
were stored, how to run the copy 
machine and not to mix up the mis
demeanor fJ.les w ith the felony fJ.les. 
What else was there? I'll tell you what 
there was, there was Corona Beer. 

Now personally, I like Corona 
Beer. In fact , it 's my favorite beer. I 
prefer it with fresh lime, lots of fresh 
lime and occasionally a shot of te
quila on the side. 

It all started when I was told that 
I was to get more court experience 
this summer. My first court ap
pearances felt much like Moot 
Court, knees knocking, heart poun
ding, sweaty palms and a knot in my 
stomach. However, it didn't take 
long before I was on my own in 
Justice Court, putting away vicious 
speeders, red light runners, and most 
despicable of all , persons fishing 
without a license. I was a litigator! 
So, it was with great confidence that 
I accepted a Superior Court case. 

"This is simple," said the super
vising lawyer. ''A juvenile, caught 
with a case of Corona Beer. A piece 
of cake." So I prepared. I looked up 
the appropriate statutes. I interviewed 
the arresting officer. I checked 
Mauet 's book on how to admit 
evidence and I was ready. The beer 
had long since been returned to the 
rightful owner, so I could neither 
sample it nor enter it into evidence. 
No matter, I had the police officer's 
testimony. Defmitely a piece of cake. 

Everything went smoothly until 
we got to the testimony about the 
case of beer. Yes, the officer had 
opened the box. Yes, it was full of 
bottles labeled ''Corona Beer''. Yes, 
they were filled with beer. 

" Objection, lack of foundation . 
How does the officer know it was 
beer. Is he an expert in the identifica
tion of beer? Is the officer an expert 
on Mexican beer? " 

" Well , you have a point," 
answered the Court. 

I frantically searched my notes. 
Nope, nothing there on proving beer 
was beer. Maybe we could recess and 
go to a bar and drink a few. That 
ought to prove it. 

" Your Honor, I believe the Court 
could take judicial notice of the fact 
that Corona is a spirituous liquor. 
After all , it 's labeled beer and they 
couldn't put that label on it if it 
weren' t beer (could they?) ." 

' 'Your Honor,'' said the defense, 
"that would be personal knowledge 
and the Court can't take notice of 
personal knowledge.'' 

''Your Honor, it is a fact common
ly known in this community that 
Corona Beer is a spirituous liquor. 
With our proximity to the border, 
everyone knows Mexican beer is 
beer." 

" I think," said the Court, " that I'd 
better take it under advisement. Ms. 
Chase, ·will ten days be sufficient to 
submit a memorandum? " Let 's see, 
at school we get a semester to write 
a paper, I have two and a half months 
left of my summer job .. .. 

' 'That would be fme Your Honor.'' 
You'd be surprised at how little 

case law there is on proving Corona 
Beer is beer. I found some IRS tax 
codes showing all imported beer is 
taxed the same as domestic beer. I 
found a couple of cases allowing a 

WHY CHOOSE NORD 
OVER BAR/BRI? 

NORD will detect and correct 
deficiencies you may have that 
could prevent you from passing 
the bar exam. BAR/BRI won't. 

$100 EARLY 
ENROLLMENT DISCOUNT 

DEADLINE: OCTOBER 16, 1987 

SEE YOUR NORD 
REPRESENTATIVES 

FOR DETAILS: 
JULIE VAN DYNE 
and JAMES SUSA 

NORD BAR REVIEW COURSE 
7302 E. HELM STREET, 
SUITE 2001 
SCOTTSDALE, ARIZONA 85260 

10 

court to take judicial notice that gin 
was a spirituous liquor. I learned a 
lot about judicial notice. At the end 
of ten days I submitted my 
memorandum. The defense submit
ted its response. Then there was 
nothing to do but wait . 

Humbly, I returned to the safety 
of the Justice Court . Just me, the 
defendant and the judge. I increased 
my repertoire to include defendants 
who crossed divided highways. 

1\vo months passed before the 
judge rendered a verdict. Defen
dant 's motion to dismiss was granted 
due to lack of evidence. While I ap
preciate brevity, some sort of com
ment on the prosecution's efforts 
would have been appreciated. 

After that I sort oflost my taste for 
beer. I gave up Corona altogether. I 
tried others, Superior, Bohemia, 
Pacifico. Finally, I switched over to 
wine. If anyone gives me a case to 
prosecute involving wine, I'm going 
to refuse it. 

Sobel, continued from page 8 

plagiarism, Sobel said. Sobel added 
that most actions involve disputes 
over stories ("Raiders of the Lost 
Ark" ; " Back to the Future" ) , 
characters (" Empire Strikes Back" ), 
music ("Down and Out in Beverly 
Hills"; " NinetoFive"; " Chariots of 
Fire''), advertising(' 'Moscow on the 
Hudson"), ideas and concepts ("Bill 
Cosby Show' '), and a combination 
of stories, characters and music (E.T.; 
Ghostbusters). 

Similar controversies can be trac
ed to the 1930s, when allegations of 
plagiarism were aimed at entertain
ment legends such as Eugene 
O 'Neill, Ira Gershwin, Groucho 
Marx (who was actually prosecuted), 
Charlie Chaplin, W.C. Fields, and 
Cole Porter, Sobel said. 

Out of the proliferation of litiga
tion have grown two opposing 
views. The first view reasons that 
even if many of the plagiarism plain
tiffs are bringing false actions, some 
are not and therefore plagiarism 
must be fairly widespread. The sec
ond view, embraced by Sobel, main
tains that the Hollywood plagiarism 
epidemic is largely myth. 

In a plagiarism action brought 
against Sam Goldwyn, the Second 
Circuit Court of Appeals identified 
two of the reasons for the mythical 

Continued on page 11 
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Advocate Wins 
Major Award 
by Mary Wilson 

The Arizona Advocate, revived 
from dormancy just a year ago, 
found its place among top law 
school newspapers in 1986-87, when 
the American Bar Association 
presented to it the prestigious Award 
Of Excellence for Overall Distinction 
in Writing. This award is given to just 
two law school papers each year. 

The Advocate has been asked to 
expand its distribution to include 
major law school libraries through
out the United States as well as Cen
tral and South America. 

Editor-in-Chief for 1986-87, Neal 
Eckel, who helped lead the Advocate 
to recognition by the ABA, also 
received a personal award for his 
editorial linking stress in law school 
with the suicide of a third-year law 
student in 1986. Eckel, a 1987 
graduate of the College ofLaw, is an 
associate with Rowland & Durazzo, 
P.C. , in Thcson. 

Graduation of some writers has 
created an opportunity for addi
tional students to polish their 
writing skills and gain experience as 
members of an award winning 
publishing team . Contact William 
Sheldon, Todd Dorman or Gary 
Wolf for further information about 
joining the Advocate. 
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Former Editor-in-Chief Neil Eckel 
displays his awards. 

ACW Opens Tucson 
Chapter 

Several new clubs have been or
ganized on the law school campus 
this year. Prominent among them is 
the U of A College of Law subchapter 
of the Arizona Civil Liberties Union 
(ACLU). The goal ofthe ACLU at the 
law school is to involve students and 
faculty in civil liberties issues. 

The ACLU provides free legal 
representation to plaintiffs in cases 
involving a constitutional issue. Its 
clients range from the far political 
left to the extreme right. Political 
viewpoint or religious belief is not 
a bar to assistance from the ACLU. 

According to the founder of the 
local sub-chapter, Carol Reynolds, 
the ACLU has historically been at the 
forefront of civil liberties battles. She 
is hopeful that a broad range of 
students will take an interest and that 
the local ACLU will be an act ive par
ticipant in the civil liberties ''battles'' 
of Southern Arizona. Meeting times 
and places will be posted. Contact 
Reynolds for further information. 

The Legal Implications 
of AIDS 

Paula Ettelbrick, a New York at
torney active in lesbian and gay rights 
litigation, will speak on "AIDS: The 
Legal Implications" at the College of 
Law at noon on November 4. With 
the escalation of the AIDS crisis, at
torneys are increasingly involved in 
the various legal issues surrounding 
AIDS, including school attendance, 
blood testing , job and housing 
discrimination , health care and in
surance. Lesbian and Gay Rights Ad
vocates (LAGRA) and the National 
Lawyers Guild are co-sponsoring this 
event. 

Paula Ettelbrick will also speak that 
evening at 7:30 on the current status 
of lesbian and gay rights. 

LAG RA is a student organization at 
the College of Law founded in 1986 
to advance the rights of all opressed 
people and to educate the legal com
munity on issues of lesbian and gay 
rights. 
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Sobel, continued from page 10 

plagiarism epidemic: erroneous no
tions of the extent of protection af
forded by copyright laws and an 
obsession that similarities between 
works can only result from 
plagiarism. 

Sobel added that copyright protec
tion, as intended by Congress, ex
tends to original expression only. 
Thus, in a famous case involving 
" The Seven Percent Solution", 
passages which the writer had. coin
cidentally found copied in a physi
cian's journal article about cocaine 
poisoning were deemed to have been 
copied from Sir Arthur Conan Doyle, 
not the physician, even though his ar
ticle may have inspired Nicholas 
Myer's novel. There was no infringe
ment proven. 

Evidentiary problems have arisen 
in numerous cases, and plaintiffs 
rarely win their argument in the 
absence of well documented original 
work. The three methods of 
documentation (from least reliable to 
most acceptable) are: 1) the so-called 
"poor-man's copyright'?..._a sealed 
copy of the original, self addressed 
and postmarked for verification of 

creation date, 2) Registration of 
manuscripts with the Writer 's Guild 
of America , and 3) Registration with 
the Federal Copyright Office. 

Even a valid copyright can not pro
tect facts, though an author may have 
spent years researching them . This 
was the situation when a movie 
about the Hindenberg disaster drew 
heavily upon the work of an un
compensated non-fiction writer. 

Concepts and formats are likewise 
unprotected , as Dick Clark found out 
when he tried to sue the producers 
of " Bloopers" for plagiarism of his 
earlier show' 'Life's Most Embarrass
ing Moments." Similarly, theories are 
not protected. 

A copyright does protect the 
holder from actual copying, however 
there is almost never any direct 
evidence of such conduct. Therefore, 
plaintiffs must generally rely on cir
cumstantial evidence consisting of 
proof of two things: 1) that the defen
dant had access to plaintiffs work, 
and 2) that defendant 's work is 
substantially similar to the plaintiffs. 

Additionally, access may be show 
by ''striking similarities'' between the 
works. This is a term of art indicating 
similarities that can not be explain
ed except by actual copying. 
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