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Gimme Shelter 
UR Law Student Tells of UJorlc with Haitian Refugees 

by Guy C. Fimbres . 
In February, 1991, Haitians welcomed 

Jean-Bertrand Aristide, a Catholic priest and 
the first popularly elected president in recent 
history, into office. In September, a military 
coup ousted Aristide. Thousands of people 
were killed and continue to be killed by the 
men n ow in power. Thousand more have fled 
the country, leaving behind their homes and 
families, for fear of being killed themselves. 
The Bush administration has characterized 
this flight a s economically motivated and is 
following a policy of returning as many 
Haitians as possible to the docks of Port-au
Prin ce harbor where the military waits with 
cameras and fingerprint kits. 

This summer, students and faculty from 
the University of Arizona College of Law 
trav elled to Miami, Florida, where they 
worked on the Haitian Asylum Project. 
Working for periods of two to four weeks, the 
volunteers interviewed clients and prepared 
the sta tements which provide the basis for 
their claimns to political asylum in the United 
States. 

I was one of the students; I spent three 
weeks there. Eric Marsteller arrived first, 
with Todd Lesch, a non-student who has done 
asylum work here. Their two weeks were 
over before I arrived. The weekend I 
arriveed, fellow second-years Rachel Unger 
and Bill Weigel came in, too: Rachel for two 
weeks , Bill for four. Professor An d y 
Silverman and his wife Starr Sanders arrived 
a week later for their two-week stint. Marcy 
Janes arrived just as I was leaving. She flew 
in form Geneva, Switzerland, where she had 
attended a symposium on indigenous peoples. 
Third years Tarik Sultan and Nicole Laurin 
arrived shortly after I returned to Tucson. 

The UA contingent worked under the 
auspices of Church World Services (CWS), an 
interdenominational organization that 
provides · resettlement, medical, and legal 
services to refugees. The Miami office 

handles mostly Cuban and Haitian refugees. 
Students and professors from other law 
schools had already come and gone. Among 
them had been delegations from Georgetown 
and American University. There were also 
some attorneys acting as volunteers. Dawn 
McCormick, and Albuquerque attorney, spent 
the entire summer in Miami and Alberto 
Saldomando, who practices immigration law 
in San Fra ncisco , worked for two weeks. 
Alberto is a 1968 UA College of Law graduate. 

The Haitian As y lum Project is 
supervised by staff attorney Merrill Smith. 
Merrill also provides some of the the housing 
for volunteers, who sleep in bedrooms in his 
house while he sleeps on a mattress in his 
living room. Merrill also often makes the 
first run for the sweet and double-extra
strength Cuban coffee that together with the 
cigarettes smoked by half the staff seemed to 
power the project. Or at least to power the 
legal staff. 

CWS is one of several organizations 
processing claims for the several thousand 
Haitians seeking asylum. Fortunately, CWS 
prepares thorough statements and is the only 
agency that interview its clients twice. It is 
also the only agency that has statements read 
back to the clients by interpreters in Kreyol, 
the language spoken by most Haitians. 

CWS also provides support for other 
programs involving immigration and asyl urn 
candidates. Among them is TECLA, a Tucson 
organization which assists primarily Central 
American refugees. Marcy Janes and TECLA 
attorney Shannon Salinas helped to organize 
the UA students' efforts to get to Miami. 

Rachel Unger and I got our orientation 
late Sunday night. Monday morning at nine 
we were handed a file, assigned and 
interpreter, and introduced to our first 
clients. Bill Weigel got in late Sunday night, 
so he got his orientation Monday morning 
and his first client that afternoon. 

to Shelter, p.2 
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Shelter, from p.l 
The first step in the interview process 

was to introduce ourselves, stressing that we 
were not from the U.S. or Haitian governments. 
Second, we had to explain the principle s of 
political asylum and explain to our clients that 
they had only been allowed into the country to 
prove their claim; that they still faced 
deportation to Haiti. We didn't explain that the 
Immigration and Naturalization Service had 
only recently increased the percentage of 
asylum petitions granted to a generous 1.8%, 
up from the previous level of 1%. 

First interviews take anywhere from 
three to nine hours. A short interview was 
usually bad news for the client. It meant that 
there was little information on which to base a 
claim. Sometimes the client may have had a 
family member murdered, but by persons not 
seen by the client. Other times the murdered 
relative might have had no political ties or 
activities in his background, but wound up 
dead anyway. This is not unusual. 
Unfortunately, the fact that the military and 
paramilitary forces are the only element in 
Haiti with guns is not sufficient to persuade the 
INS that if someone was shot they were shot by 
the authorities. 

One of the first revelations is how 
different the definition of political activity is 
for Haitians. Merely joining you neighborhood 
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association to clean garbage from the streets or 
human waste from the shallow canals that run 
through neighborhoods is construed as a 
political act. Being caught listening to a radio 
has been fatal to several people in Haiti, 
including a ten year old boy shot for listening to 
headphones. 

When a client has a good case, extracting 
it and clarifying it so that it will make sense to 
and INS agent who interviews a Haitian one day 
and a Yugoslavian the next is not a simple 
matter. Kreyol is a tenseless language, and in a 
land where the spirits of the dead are believed 
to still coexist with the living, The Haitian 
senses of time and narrative are a little 
different. Events separated by years sometimes 
answer a question about the events of a single 
day. When referring to weeks, Haitians speak 
of eight, fifteen, or 22 days. Haitians can rarely 
give dates, but they will almost always 
remember the day of the week. We were told 
that one law student, who was raised as an 
Orthodox Jew, was able to pin down dates with 
his client, a farmer, by referring to the phases 
of the moon. 

The most uncomfortable part of the 
interviews was trying to draw out the exact 
details of the clients' tragic experiences. 
"Where was your brother bleeding?", "How 
many wounds did he receive?", "Was blood 

to Haiti, p.S 
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New Professors Join Faculty 

Balcer Taught at Uirginia 
by Jonathan Bass 

It was as a paralegal in Manhattan the 
Lynn Baker heard the call that this year brings 
her -- by way of Yale, Oxford, and Virginia -- to 
the UA College of Law. 

"At that time I decided that law was very 
interesting," she said, "but I was less sure that 
working in a large finn might be." 

Ms. Baker since has steered clear of the 
firms and now is in her sixth year of teaching 
law. At the UA, Ms. Baker will teach much of 
what she taught at the University of Virginia law 
school. Her courses this fall are state and local 
government law and family law. 

Though much of law school is devoted to 
federal law, Ms. Baker said, the substance of her 
local government course "is much closer to 
people's lives." 

"State and local governments provide 
most of the services we care about," like public 
education, she said. 

Next spring, Ms. Baker will teach first
year property, then intellectual property in the 
fall of 1993. 

Intellectual property deals with patents, 
copyrights, trade laws, and unfair competition. 
Ms. Baker said she especially wants to add the 
course to the UA curriculum because it 
examines things such as genetic mutations. "It 
is clearly a wave of the future, she said. 

Ms. Baker said the way the law adapts to 
change makes it attractive to study and teach. 
Had she law school to do over again, the 1985 
Yale Law School graduate said she would take 
more "real law" courses. 

"One of the uniquenesses of Yale is that 
many faculty are not all that interested in law, 
but in psychology, economics, and philosophy," 
she said. "At the time it was exciting, but I 
think one of the advantages for [UA] students is 
that more law goes on here. The more law you 
learn, the more interesting it is. You start 
seeing connections. The more law you know, 
the more hooks you have to hang new 
infonnation on." 

Ms. Baker discourages students from 
taking only courses that are tested on the bar 
exam or that they view as less challenging, in 
order to protect their grade point averages. 

Students traditionally are apprehensive 
to Balcer, p.4 
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Rinaldi Clerk:ed for Wald 
by Tom Baker 

The fall 1992 semester marks the 
beginning of Ron Rinaldi's career as a law 
professor, but his experience as a teacher dates 
back to his undergraduate days at Brigham 
Young University, from which he graduated 
magna cum laude in 1985. 

Mr. Rinaldi described BYU as "a very 
difficult place to be" as a non-Mormon because 
many of the university's professors hold 
positions of authority in the Mormon church, 
which discouraged questioning of its leaders. 
However, he came to enjoy his time there 
because it was also "a pleasant place" with 
"some awfully nice people" and because by 
majoring in an interdisciplinary field -
American Studies -- he was able to choose 
professors "who either weren't Mormon or who 
were willing to listen to [dissent]." 

He majored in Spanish at the same time 
because he already spoke the language and had 
a love of Latin American literature. It was as a 
teaching assistant with his own first and second 
year Spanish classes that Mr. Rinaldi first 
appeared at the front of a classroom. "It was a 
great experience. It confirmed what I always 
thought, which is that I really love teaching," 
Mr. Rinaldi said. "It was the most fun hour out 
of the day... and I was getting paid for it. It 
was just a great job." 

At the same time, Mr. Rinaldi was 
beginning to act on his interest in law. In 
1984, during the summer before his senior 
year at BYU, Mr. Rinaldi worked as an intern at 
the Office of the Administrative Assistant to 
the Chief Justice of the Supreme Court of the 
United States. Before going to law school, 
however, he spent three years at Oxford as a 
Rhodes Scholar. "I was always planning to go to 
law school," he said, "but I was in no hurry to 
get on with it." 

At Oxford, Mr. Rinaldi got degrees in 
Latin American Politics and Literature and 
played on the university's golf team. Playing 
golf "was of as much interest to me as the 
studies," he said, adding that the team "played 
all over the [U.K.] at the absolute oest golf 
courses there." 

During the second of his three years in 
England, Mr. Rinaldi lived in London. A native 

to Rinaldi, p.4 
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Rinaldi, from p.3 
of Bernalillo, NM, he found urban living much to 
his liking and decided to attend law school at 
Columbia University at least in part because of 
its Manhattan location. 

Having "always wanted to become a 
professor" in whatever field he went into, Mr. 
Rinaldi set his sights on a career teaching law. 
"When I saw The Paper Chase [while in college], 
I identified with the professor. When I read 
One-L, I wanted to be the professor. You know, I 
didn't really identify with the students very 
much, but with the professor. It's just what I 
always wanted to do." 

Accordingly, he "did all the things that 
you need to do to keep an academic career as a 
possibility" while in law school. He wrote a 
note, Radically Altered States: Entering the 
"Revlon Zone", 90 Colum. L. Rev. 760 (1990), 
and served as the Columbia Law Review's 
Articles Editor during his third year. He was 
also active in the Latin American Law Students 
Association, and came in as a semi-frnalist in 
the Stones Moot Court Honors Competition. 

After law school, Mr. Rinaldi went to 
work for one year as a clerk for Patricia M. 
Wald, a Carter-appointed U.S. Court of Appeals 
judge in Washington, D.C .. One of the cases he 
most enjoyed working on was U.S. ·v. jane Doe 
al.l</a Diane Nomad (C.A.D.C.) No. 91-00076-
01, June 30, 1992, also "known as the 
'Drumming in Lafayette Park Case'." During the 
1991 war against Iraq, a group of protestors 
"beat drums non-stop around the clock" in a 
small park across Pennsylvania Avenue from 
the White House to symbolize the sound of 
bombs falling. Although "there really wasn't 
anything illegal about what they were doing ... 
it looks like George Bush was annoyed by the 
drumming and wanted them to stop," Mr. 
Rinaldi said. The protestors were arrested for 
violation of a law that prohibited playing a 
musical instrument at over 60 decibels at SO 
feet in a national park. 

Mr. Rinaldi described 60 decibels at 50 
feet as equivalent to the sound of "a loud voice" 
and said, "In the middle of downtown D.C., 
where the traffic going by is louder than that, 
there's just no justification to apply that 
regulation against the protestors." Because the 
law was clearly intended to preserve the 
tranquility of large wilderness parks, the court 
found that its application to the protestors 
violated the First Amendment. 

His favorite case, U.S. v. Jordan 
(C.A.D.C.) No. 90-3286, March 17, 1992, 
involved a criminal procedure issue. D.C. 
police officers, acting on no articulable 
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suspicion, stopped a man at a bus station as he 
was getting into a car and asked to see his 
driver's license. While holding the license, a 
police officer then asked the man for 
permission to search him and his bags. The 
court held that the stop was a seizure because 
"he was not free to disregard" the police. 

Fittingly, perhaps, Mr. Rinaldi will teach 
Criminal Law and Criminal Procedure next 
semester. This semester, he teaches 
Corporations. 

Bak:er, from p.3 
about tax law, she said, but some who take it are 
surprised to learn that they want to be tax 
lawyers. 

"Keep in mind your first job is unlikely 
to be your last job. It's important to get hired, 
but once you are hired, it's important to 
perform well. It may be that people who know 
only a very narrow area, and are asked to do a 
much broader range of things, and are without 
the preparation, will find themselves having a 
less successful career," she said. 

Ms. Baker said her classes are not 
semester-long reviews of the bar exam. She 
relies on the Socratic method to provoke 
students to think theoretically and question the 
law. 

"What I try to do in teaching is strike a 
balance. You want students to have some idea 
of what the current law is, but you want that to 
come with a broader intellectual basis." 

Ms. Baker said she was attracted to the 
UA College of Law by its reputation, its 
commitment to women faculty, and its location 
in Tucson. 

Ms. Baker earned undergraduate 
degrees from Yale and Oxford. After law school 
she clerked for Judge Amalya Kearse of the 2nd 
Circuit Court of Appeals. Kearse was the first 
black and second woman partner in a Wall 
Street law firm, Ms. Baker said. 

Ms. Baker, a former member of Yale's 
crew team, plays tennis in her off hours, though 
arthroscopic knee surgery requires her to wear 
a brace. She also enjoys less bone-crunching 
sports. 

"Any student who likes to play duplicate 
bridge should look me up," she said. 
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State Bar Actiuities Open to Law Students 

by Greg Cohen 
Beginning this fall, law students have 

access to a wide range of activities sponsored by 
the State Bar of Arizona. These include 
Continuing Legal Education Programs (CLE's), 
Sections of the State Bar, and the annual State 
Bar Convention. Access to these activities was 
facilitated by the Student Bar Association and 
the Young Lawyers Division of the State Bar. 

CLE's are narrowly tailored seminars that 
keep practicing attorneys abreast of recent 
developments in the law. All licensed attorneys 
are required to complete a minimum number of 
CLE credits each year in order to retain their 
licenses. Sections of the State bar are 
committees whose roles are to focus on 
particular substantive or procedural areas of 
the law, review recent developments, and 
suggest change or reform. The State Bar 
Convention is an annual business meeting that 
includes social and CLE opportunities. 

In addition to the State Bar, students 
have always been encouraged to participate in 
the American Bar Association I Law Students 
Division. Membership in the ABA/ LSD costs 

Haiti, from p.2 
coming out from only his front, or did you see 

blood flowing from underneath him, too?'', "Did 
you see how many men were shooting at you?" 
Sometimes our clients acted out the murders of 
their relatives. One of my clients enacted the 
murder of his friend and neighbor down to the 
open-eyed stare of the dead man. 

After finishing a grueling interview, we 
usually need to take a break for lunch, or to 

scramble with the Cuban ladies for drier space 
at the only laundromat within walking distance. 
Then it was time to go back to the office to write 
up a preliminary statement. While the 
statements are written, dozens of new questions 
and points needing correction or clarification 
arise. This is why a second interview is 
needed. The first drafts are reviewed by 
Merrill. We also traded reports and 
suggestions. 

Second interviews can sometimes take 
longer than the first. Sometimes stories 
change. Sometimes a new aspect of the client's 
political activities or a previously unmentioned 
relative crops up and needs to be investigated. 
All along we thought about what kind of 
documentation we could fmd. 

Each of the statements is backed by 
documentary evidence. CWS keeps a growing 
file of newspaper clippings and reports from 
human rights organizations like Amnesty 

$15.00 annually and entitles members to 
participate in the majority of ABA activities 
including Sections of the ABA and the annual 
ABA Convention. Additionally, ABA / LSD 
members receive subscriptions to Student 
La"Yer and ABA Journal. 

Among the ways in which students will 
benefit from participation in the State Bar and 
the ABA are educational and networking 
opportunities. CLE's provide students with 
educational opportunities unlike those found in 
law school; CLE's are narrowly focused and 
concentrate on practical application rather than 
theoretical foundation. Participating in 
Sections will provide students with insight into 
the leading edge of the profession. 

Participation will also prove to be a 
valuable networking tool. By attending a CLE 
focused on a narrow topic , students will have 
the opportunity to meet and talk with attorneys 
who currently practice in that field. This will 
assist in the job and clerkship search. 

The writer is president of the SBA. 

International and Americas Wat c h. 
Information verifying incidents the clients 
describe is incorporated into the report in 
footnote form. 

Most nights we stayed late. In three 
weeks there was only one day that I was not in 
the office for at least three hours. On two 
nights I went home at four in the morning 
although most nights it was between midnight 
and two. Fortunately, between the 10:00 pm 
Cuban coffee and the absorbing work, I found 
the long days easier than casebook study. Much 
easier. 

The difficult part of the work is not 
knowing what will happen. My clients will not 
be interviewed by the INS for several months 
yet. I am not likely to find out what happens to 
them, although I intend to try. I do know that 
some of them, maybe all of them, will be 
returned to Haiti. 

While I write this, yesterday's paper lies 
on my floor. The front page carries the story of 
an Aristide supporter who was arrested with 
two others. Their bodies were found in the 
morgue the next day. To understand the 
situation in Haiti, take note of how quickly the 
bodies were found in the morgue: Families 
know that if someone is arrested and no reason 
is given, the morgue is the place to check for 
your loved ones. 
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Neither Side Is Pleased 
Two Uiews of Casey u. Planned Parenthood 

"Undue Burden" Is Unduly Confusing 

by Pogo Overmeyer 
Planned Parenthood of Southeastern 

Pennsylvania v. Casey and its companion case, 
Casey v. Planned Parenthood of Southeastern 
Pennsylvania, 60 LW 4795, was the most 
schizophrenic opinion to come out of the United 
States Supreme Court during the term. Pro
Choice supporters bemoaned the the decision 
further undermined Roe v. Wade, 410 U.S. 
113 , (1973) , but at least the right to an 
abortion was still constitutional. Anti-Choice 
supporters bemoaned that the decision did not 
go far enough in striking down abortion, but at 
least there could be further state regulation. (I 
refuse to call Anti-Choice supporters "Pro-Life" 
as it denotes that the other side must be Anti
Life, a most peculiar concept. The semantics 
debate is for another day.) Neither side won 
nor lost; at best it was a draw. Or was it? A 
woman may still have a fundamental right to an 
abortion, but exercising that right may be 
difficult, if not downright impossible. 

In upholding the constitutional right to 
an abortion, the Court emphasized that Roe and 
its progeny stand for personal autonomy and 
bodily integrity, as well as the right of the state 
to take an interest in the protection of life. Roe 
had restricted the right of the State to interfere 
with the woman's choice until the third 
trimester. The State could only control the 
medical procedures used in abortions during 
the second trimester. As with Cruzan v. 
Director, Missouri Dept. of Health case, 497 
U.S. ___ (1990), the Court had to recognize 
advancements in medical technology. The most 
notable advancement in the abortion area is the 
viability of the fetus outside the womb. In 
response, the Court struck down Roe's trimester 
approach in favor of an undue burden test of 
state regulation. 

But what is and undue burden according 
to the Court's majority? Most puzzling of the 
undue burden argument is that the analysis of 
the state regulation begins with the small 
percentage of women who would be affected by 
the regulation. State regulations may create 
incidental effects that increase the cost or 
decrease the availability of medical care. But 
these are not enough to invalidate state regula
tion. However, requiring a woman to obtain 

to Undue Burden, p. 7 
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Casey Rests on Naked Value Judgments 

by Michael Massee 
The Supreme Court waited until the last 

day of its term this summer to announce its 
decision in the most controversial case of the 
year, Casey v. Planned Parenthood of 
Southeastern Pennsylvania, 60 LW 4795. The 
Court, now with a majority of Bush-Reagan 
appointees, once again reconsidered a woman's 
right to abortion. Its decision was somewhat 
surprising. The majority opinion, written 
jointly by justices O'Connor, Souter, and 
Kennedy, upheld most of the Pennsylvania 
restrictions on abortion while also explicitly 
revalidating Roe v. Wade, 410 U.S. 113 (1973). 
Predictably, neither side was pleased. 

The opinion purports to follow Roe's 
central holding while drastically rewriting the 
complex abortion code that has grown up in the 
case law since that historic decision came down 
in 1973. Gone is Roe's rigid trimester 
framework under which the quantity and 
purposes of state regulation were determined 
by fetal age. In its place is a recognition of 
legitimate state interest in protecting fetal life 
throughout the pregnancy, subject to an 
overriding due-process-clause liberty interest 
of the woman carrying a non-viable fetus to 
choose for herself wether to abort. 

In determining henceforth whether a law 
regulating pre-viability abortions is 
permissible, the opinion instructs lower courts 
to use the "Unduly burdensome" standard. 
This standard, first unveiled in this context in 
justice O'Connor's dissent in City of Akron v . 
Akron Center for Reproductive Health 462 U.S. 
416 (1983) and seen in various permutations 
in the abortion cases since, says that a law is 
unconstitutional if its purpose is to impose a 
"substantial obstacle" in the path of a woman 
desirous of aborting her non-viable fetus. The 
opinion applies this standard to uphold 
Pennsylvania's 24-hour waiting period and 
informed consent requirements, explicitly 
overruling Akron and Thornburgh v. American 
College of Obstetricians and Gynecologists 476 
U.S. 747 (1986). However, the requirement 
that the woman must declare that she has 
informed her husband of her decision to abort 
failed under this standard. 

Why? The Court focused its attention on 
to Ualue Judgments, p. 7 
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Ualue Judgments, from p.6 
the tiny minority of cases in which a woman 
could be subjected to brutalization by her 
husband if he were so infornied. The opinion 
states that a man's interest in being notified of 
his (potential} child's impending "termination" 
must give way in the face of such risk to the 
woman. A woman's right to choose extends, 
under this reading of the Constitution, to her 
right to choose not to notify her husband. 

The opinion claims that the Court, by 
using its powers of "reasoned judgement", may 
accurately weigh these competing interests to 
arrive at the one correct outcome dictated by 
the Constitution. In his dissent, Justice Scalia 
quickly disposes of this argument. Any such 
balancing test can only be legitimate if one first 
assumes that a fetus is not a living human 
being. Justice Scalia recognizes that premise to 
be a naked value judgment, one not controlled 
by any text of the Constitution and subject to 
considerable difference of opinion among 
reasonable people. It follows then that the 
appropriate legal body to make this first 
determination is the legislature, not the 
judiciary. 

The standard the opinion adopts as an 
aid in making these judgments is equally 
suspect. As Chief Justice Rhenquist's dissent 
points out, at least Roe's strict scrutiny standard 
had a recognized constitutional basis at the 
time it was decided. Here, in part of the 
opinion in which no other justice joined the 
three authors, the "unduly burdensome" 
standard is applied for the first time to a 
supposed protected liberty interest. If this 
standard were to grow into the general 
application the opinion claims, all of our 
fundamental liberties are at risk to hostile 
regulations, so long as they are not deemed to 
be "unduly burdensome". The opinion also is 
unhelpful as to what constitutes an undue 
burden, defining it opaquely as a "substantial 
obstacle". The opinion utilized the reasoned 
judgment of its three authors to conclude that a 
24-hour waiting period wasn't an undue 
burden, whereas notifying the husband was. 
What about a 48-hour waiting period, or 
notifying an adoption agency? It's clear that the 
standard is uninformative and simply a mask 
for more naked value judgements. 

The five members of the Court 
supporting this decision are determined that 
their will in this area should be imposed on the 
nation, and the case law following Casey will 
carve out a new abortion code equally prolix 
and arbitrary as under Roe. This is not 
constitutional jurisprudence. This is bad law. 

Our 
commitment 

• Is your 
advantage 

HOUSE 
INTI N G 

1701 North First Avenue 4 Tucson, Arizona 4 792-3998 

from Undue Burden, p.6 
permission from her husband for an abortion is 
an undue burden. And therein lies the rub for 
those who are pro-choice. What is an undue 
burden to one woman is, according to the Court, 
simply an incidental effect of state regulation. 
But an undue burden for another woman is a 
substantial obstacle. The undue burden test is 
simply unworkable and intolerable. Either one 
has a constitutional right or one does not. 

The Court discusses at length the 
numerous studies on the battered woman 
syndrome. Spousal consent is too much of a 
burden, as the husband may find out about the 
impending abortion and exact a physical 
and/ or psychological toll upon the wife and/ or 
existing children. This would nullify the 
woman's constitutional right. Thus, spousal 
consent is not an incidental effect but a 
substantial obstacle. However, it is an 
incidental burden to require a woman to wait 
an extra 24 hours in order to make an informed 
decision, even if she travels a great distance to 
obtain an abortion. Likewise, it is an incidental 
burden if the cost of an abortion increases. The 
increase may operate to place only those women 

see Decision, p. 8 
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Decision, from p. 7 
in the upper-middle class or upper class as able 

to obtain and pay for an abortion. The rest of 
the poor women can simply figure out some 
other avenue. Remember, it is only an 
incidental effect that a woman cannot afford an 
abortion. But what about the battered woman 
who will have to travel those hundreds of miles? 
Now she must wait the additional 24 hours to 
obtain the abortion. Or what about the 
battered woman who is too poor to afford an 
abortion? Only an incidental effect? 

Another curious ruling in the case 
involves the right of the state to require that 
physician make available to women state 
publications on alternatives to abortion. The 
court allows a state to express its preference for 
childbirth over abortion through state
sponsored publications. These publications 
must be truthful and not misleading. The state 
can describe the fetus, provide information 
about medical assistance for childbirth and 
child support from the father, and list the 
various agencies available to help the woman 
through childbirth and childcare. Will the state 
have to put in its literature that the collection 
rate for those who do not pay child support falls 
below 20%? Will the state have to inform the 
woman that 70% of those on welfare and in 
poverty are single women with children? Will 
the state have to inform the woman that the 
waiting list for ADC (Aid to Dependent 
Children) or WIC (Women, Infants, and 
Children Program) has doubled or tripled? Will 
the state have to inform the woman that its 
agencies are so overloaded with need and 
funding is being curtailed so as to put 20% of 
the children in poverty? 

As exasperating and seemingly 
unworkable as the undue burden test is, there 
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is a ray of hope in the Pennsylvania opmwn. 
The majority still adheres to the relatively new 
concept of substantial due process of law. 
According to the minority opinion, issues like 
abortion should not even be brought before the 
Court. The Court is not well equipped to make 
substantial due process decisions and thus they 
are better left to the states. Are those same 
justices willing to overturn Brown v. Board of 
Education, 347 U.S. 483 (1954), one of the 
modern bedrock cases of substantial due 
process? In the Pennsylvania case, the majority 
of the Court recognized that there are 
substantial due process issues from which the 
Court must not shrink. If left to the individual 
states, such issues may very well tear the nation 
asunder. Abortion is one of those issues. The 
only question is which way the Court will swing. 
Hopefully, the right to an abortion will always 
be a constitutional right. 
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