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New Grade Curue Still Phasing In 

By Chuck Whitehead 
In 1984, the College of Law first adopted 

a mandatory grade distribution scheme. The 
scheme became effective for the Fall 1984 
semester and was as follows: 10-15% A's, 35-
40% B's, 30-45% C's, and 0-15% D's. This 
policy was initiated because students had 
expressed concern that grade distribution 
patterns differed significantly from one section 
to another in the same course. 

The College later adopted another 
distribution scheme which applied to students 
enrolled before the Fall 1991 semester. This 
distribution is applied to classes of 20 or more 
students and allowed 20% A's, 50% B's, 30% 
C's, D's, and E's. This is the curve that applies 
to the current third-year students. Recently, in 
April 1991, the curve was modified again. The 
new curve is applicable to those students who 
enrolled in the Fall 1991 semester or later. This 
curve allows a distribution of 20% A's, 35% B's, 
and 45% C's, D's, and E's. this curve is 
applicable to the current first and second year 
students. 

Associate Dean Kay Kavanaugh said that 
the most recent modification to the grade 
distribution was the result of a number of 
factors, including a self-study the school 
performed in 1989 and 1990 in anticipation of 
a periodic accreditation review of the school by 
the ABA and the AALS. The self-study 
committee reviewed, among other things, the 
grading policies at other law schools. In 
addition, another committee, composed of 
members of the executive committee, two law 
students, and faculty members chosen by the 
Dean, undertook a review of the College's 
grading policies and probation/disqualification 
rules. Finally, the College did a study on the 
correlation between grades and Bar 
examination scores. In the Spring of 1991 the 
executive committee and several members of 
the faculty reviewed the proposal. Then, on 
April 22, 1991, the whole faculty considered 

the proposal and voted it into effect. 
What effect does the new curve actually 

have? Assuming that there are no D's or E's 
given, the mean GPA under the old distribution 
is 2.9 versus 2.75 under the current 
distribution. Dean Kavanaugh said that she 
didn't feel the the drop in GPA would have any 
effect on the competitiveness in the job market 
of the classes graduating in 1994 or later. Dean 
Kavanaugh said that the use of class rank will 
alleviate this problem and that for those 
students who did not wish to use their class 
rank, the administration will have a statement 
placed on transcripts that explains that 
beginning with the entering class of 1991 the 
mandatory curve was changed. In addition, the 
use of plus and minus in conjunction with the 
letter grades has been approved by the College 
faculty but has not yet been implemented. This 
would have the effect of adding or subtracting 
0.33 to the numerical equivalent of the letter 
grade. Thus, a B would be worth 3.0, a B+ 3.33, 
and a B- 2.67. 

Despite the fact that not all the faculty 
agreed to the implementation of the new curve, 
none has expressed formal objection to how the 
curve is to be implemented. The difficulty 
arises in those classes with both second and 
third year students. According to Dean 
Kavanaugh, in these classes the top 20% get A's 
regardless of whether they are second or third 
year students. The next 35% get B's regardless 
of their year. The next 15% get C's if they 
started in 1991, but get B's if they started 
before 1991. Finally, the last 30% receive C's, 
D's, orE's (with no D's orE's required). In other 
words, the year in which a student entered law 
school will be relevant for grading purposes 
only if the student's exam score falls between 
the 55th and 70th percentiles. 

The curves apply to all classes with 20 or 
more students enrolled. this means, for 
example, that if a class had 25 second year 
students and 5 third year students, each group 

to Curue, p. 3 

Diq1 izeJ oy tile Daniel r Cmcchiolo Law Librar,~ James E. Roqers College of La.v; University of Arizona. All Riqhts Reserved. 



International Moot 
Court Team Chosen 

By joy Athena 
Last year was the first year that the 

College of Law participated in the Jessup 
International Law Southwest Regional Moot 
Court Competition. The International Law 
Society has the responsibility for fielding the 
Jessup Moot Court Team. Last year's Team took 
first place, beating out teams from thirteen 
other colleges and universities in both the oral 
arguments and appellate briefs. The team then 
went on to compete in the International Semi
Final Rounds in Washington, D.C. 

This year's team members endured two 
qualifying procedures: 1) researching and 
preparing a seven-page memorandum on one 
issue of this year's topic-- the nationalization of 
foreign property and state succession, and 2) 
presenting a 15-minute oral argument to a 
panel of judges consisting of faculty and one 
member of last year's team. 

The International Law Society proudly 
announces the College of Law's 1993 jessup 
Moot Court Team: Ken Cronin, D. Tyler 
Francis, Craig Marquiz, Murali Menon, and 
Graham Phalen. 

Congratulations! Next year, the 
International Law Society will present the 1993 
Team in a demonstration moot before they 
compete in the Southwest Regional 
Competition. 

The writer is President of the International Law 
Society. 
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Law Students Attend 
Hispanic Bar Conuention 

By Viola Romero 
Five UA law students -- myself and four 

others -- attended the Hispanic National Bar 
Association (HNBA) Convention in Atlantic City, 
New Jersey on September 24th through 27th. 
The HNBA is and incorporated, non-profit 
national organization of 20,000 Hispanic 
attorneys, judges, law professors, and law 
students committed to promoting the increase 
of Hispanics in all sectors of the legal profession 
and in serving as the legal voice for Hispanics. 
The convention offered workshops ion 
immigration, juvenile, international , and 
criminal law. The conventional also included an 
all day job fair for law students. 

The most beneficial aspect of the 
convention was the opportunity students had to 
interact and express their shared cultural 
background and its effect on their law school 
experience. Many Hispanic law students feel 
isolated because they have few role models in 
the profession. the students felt that the HNBA 
convention was successful in uniting Hispanics 
from all over the country and instilling in them 
a common feeling of comraderie and hope that 
in the future the number of Hispanics in the 
legal profession will correlate with the number 
of Hispanics in the population. 

The five of us raised $2,400 to attend 
the convention and wish to express our sincere 
appreciation to the law firms and individuals 
graciously donated money. Without their 
financial support, we would have missed out on 
this invaluable experience. 

Law firms that supported us were: 
Hollingsworth and Gallego; Nelson & Torralba; 
Lopez, Estrada & Perez; Undem, Chapa, Fields, 
Kirby & Sierra; Soto & Soto, P.C.; DeConcini, 
McDonald, Brammer, Yetwin & Lacy; and 
O'Dowd, Burke & Undquist, Esq .. 

We also benefitted from the generous 
assistance of: the Arizona Minority Bar 
Association; Professor Dan Dobbs; Steve 
Villareal, Esq.; Richard Gonzales, Esq.; 
Professor William Boyd; Professor Andrew 
Silverman; Assistant Dean for Admission Terry 
Sue Holpert; Arthur Chapa, Esq.; Linda 
Rodriguez, Esq.; Paul Guglielmo, Esq.; Mariam 
Yim; and George and Ted Mariscal. • 
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Tom Paniccia Uisits Law College 

By Tracy R. Earl 
Over the past ten year the United States 

military has forced approximately ten thousand 
homosexuals out of the service. On September 
21st, United States Air Force Staff Sergeant Tom 
Paniccia joined this number. On October 21st, 
he appeared before an audience of law students 
and faculty at the invitation of IAGRA (Lesbian 
And Gay Rights Activists) to explain the events 
and motives that led to his discharge. 

After eleven and a half years of service 
with distinction, Paniccia felt his duty of loyalty 
to the service and his willingness to give his life 
for his country conflicting with his participation 
in what he calls "sanctioned bigotry." In July of 
this year, the weight of this conflict led to his 
decision to "come out of the closet." 

Paniccia turned to the Human Rights 
Campaign Fund and the ACLU for advice on how 
he should sacrifice his career for his beliefs. 

Paniccia feared being swept under the 
carpet and denied an honorable discharge with 
the complete benefits that accrue with military 
service like so many before him. Therefore, he 
was advised to make his fight public. 

This past July, Paniccia appeared on 
"Good Morning America" to acknowledge the 
fact that he is homosexual. He had made the 
same acknowledgement to his father only the 
night before. 

After a lengthy fnilitary hearing Paniccia 
was discharged, not for homosexual activity, but 
for claiming to be a homosexual. The military 
found that homosexual acts were not necessary 
to necessitate discharge. 

Paniccia's attorney's argued that 
homosexual orientation does not necessarily 
indicate a propensity to engage in behavior 
that the military would wish to discourage. 
They cited the behavior of heterosexuals at the 
Navy's "Tailhook Convention" -- where 
numerous women were assaulted by men-- but 
without success. 

On November 9th, Paniccia will take his 
case to federal court. Paniccia believes that the 
opposition he faces is no different that the 
opposition faced by those who fought to 
integrate the armed forces. He will argue that 
his discharge violated the Equal Protection 
Clause of the Fourteenth Amendment and that 
he should be reinstated and/ or paid damages. 

In the past, the courts have deferred to 
the military's wishes and, given the present 
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composition of the Supreme Court, Paniccia's 
chances for success are slim. 

However, the military may be taking 
steps to soften its policy against homosexuals. 
Unlike most of the homosexuals who were 
discharged before him, Paniccia was given an 
honorable discharge which allows him to keep 
the benefits of veteran's status. Additionally, 
Paniccia was neither immediately jailed, nor 
subject to the intensive investigative procedure 
that the military has customarily used. Paniccia 
continued to work undisturbed at Davis
Monthan Air Force Base for eight weeks after 
his appearance on "Good Morning America" 
before being discharged. 

Paniccia's claim may become moot now 
that Bill Clinton has been elected president. 
Clinton has vowed that he will attempt to 
change the military's policy of discharging 
homosexuals. In this event, Paniccia is unsure 
whether he will re-enter the military or work to 
fight prejudice towards homosexuals as a 
civilian . .A 

Curue, from p. 1 
will have their respective curve applied. For a 
total of 30 students, the grade distribution 
would be as follows: 6 A's, 10.5 B's, 4.5 B's or 
C's (depending on their entry date) , and 9 C's, 
D's orE's (with no D's orE's being required). 

It has been said that the new 
distribution will have a positive effect on the 
pass rate of the Bar examination. Even if the 
pass rates do indeed increase with the class of 
1994 it is not clear how this can be traced to the 
implementation of the new curve. While some 
administration and faculty members say that 
competitiveness among members of the class is 
not desirable, I feel that the more rigid 
distribution will inherently result in a more 
competitive class. I do however agree with the 
assertion that the long term effect will be that 
when an employer sees a transcript from this 
college there will be little doubt in the 
employer's mind that the grades are not 
inflated and are thus more representative of 
whatever it is that grades are supposed to 
represent . .A 
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The Military Ban on HomoseHuals 

We Haue Nothing to Fear 
But Fear Itself 

by Pogo Overmeyer 
"The close and intimate conditions of life 

aboard ship, the necessity for the highest 
possible degree of unity and esprit-de-corps, 
the requirement of morale-- all these demand 
that nothing be done which may adversely 
affect the situation. Past experience has shown 
irrefutably that the enlistment of [ _______ ] 
.. .leads to disruptive and undermining 
conditions." Navy Department Memorandum, 
December 24, 1941. 

"The presence of such members 
adversely affects the ability of the Military 
Services to maintain discipline, good order, and 
morale; to foster mutual trust and confidence 
among servicemembers; to ensure the integrity 
of the system of rank and command; to 
maintain the public acceptability of military 
service; and to prevent breaches of security." 
Department of Defense Directive 13 3 2 .14, 
January 28, 1982. 

Let us guess as to who is being talked 
about in the directive and the memorandum 
above. Must be homosexuals, eh? We couldn't 
possibly be talking about anyone but gays and 
lesbians, could we? But look at the date on the 
Navy Department memo... Harry Truman had 
not yet ordered the military services to be 
integrated. Separate but equal was still 
practiced by the military, and just about 
everyone else. Separate but equal... Oh, we 
must be talking about the different sexes. 
Wrong! The word to insert in the blank in the 
Navy memo is "Negroes". 

Colin Powell does not have to worry about 
adversely affecting the high degree of unity and 
esprit-de-corps and morale in the military 
today. But what if he were a homosexual? Then 
he would be adversely affecting the ability to 
maintain that high degree of unity and esprit
de-corps and morale. Homosexuality is what 
the DOD Directive talks about. What is the 
difference here? Color over sexual preference 
and that is about it. 

In Bowers v. Hardwick, 478 U.S. 186 
( 1986), the United States Supreme Court 
upheld Georgia's anti-sodomy law. This was 
based mainly on the premise that there was no 

to Fear, p. 6 

4 

R Rational Defense of 
a Rational Policy 

by Fred Thiele 
On July 23rd, 1992, Air Force Staff 

Sergeant Thomas Paniccia appeared on ABC's 
"Good Morning America" and made a 
revelation that surprised most of those who 
knew him. Less than three months later, the 
Air Force ordered that he be discharged from 
the service for a violation of the Uniform Code 
of Military justice (UCMJ). The subject of the 
revelation, and the basis of the violation, was 
that he was homosexual. His professed 
homosexuality was in contravention of a rule 
that prohibited homosexuals from serving in 
the armed forces of the United States. This rule 
knows no exceptions, so it's irrelevant that Staff 
Sgt. Paniccia might have had a blemish-free 
service record; he could have been the most 
distinguished flyer since the dawn of aviation 
and he still would have been released. 

The knee-jerk reaction of some to the 
news of Paniccia's discharge was outrage. They 
viewed the discharge as an arbitrary and cruel 
reaction of a homophobic military. What they 
failed to consider, however, are the sound 
reasons underlying the military's well-settled 
policy of expelling homosexuals from its ranks. 
If this policy is truly as arbitrary as they claim, 
have they ever wondered why it has survived, 
unscathed, through generations of court 
challenges of all types? If it is random or, worse 
yet, wholly discriminatory, why hasn't it gone 
the way of the musket and the restrictions on 
women in the service? 

Regarding this matter, the Department 
of Defense hasn't simply promulgated a rule 
without stating unequivocally and in print why 
it believes this rule to be necessary. As a 
preface to the rule, it drafted a comprehensive 
statement of its rationale, which is reproduced 
here in its entirety: "Homosexuality is 
incompatible with military service. The 
presence of persons in the military 
environment who engage in homosexual 
conduct or who, by their statements, 
demonstrate a propensity to engage in 
homosexual conduct, seriously impairs the 
accomplishment of the military mission. The 
presence of such members adversely affects the 

to Rational, p. 6 
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BARPASSERS COULD OFFER YOU A 
BAR REVIEW COURSE LIKE 

OUR COMPETITORS, 
BUT ... 

We'd have to take away our Money Back Guarantee; 

Withhold the APTS "Multistate Ma~imizer" Multistate supplemental 
program with the 93% success rate, (a $490 cost to non-Barpassers 
students); 

Drop the Arizona specific system, fire our full-time faculty, 'farm out' 
outlines, lectures and workshops to outside service; 

Give less MBE and Essay coverage, and rework our workshops to be 
less specific towards the Arizona Bar Exam; 

Hold back our time saving flowcharts, sending our students searching 
through voluminous outlines and lecture notes to determine the 
testable issues on all 16 subjects of the Arizona Bar Exam ... 

WE'D RATHER KEEP 
OUR PASS RATES HIGH 

1-800-723-PASS 
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Fear, from p. 4 
constitutional right to practice homosexuality 

and the annals of history were fuli of legal and 
moral condemnation of homosexual conduct. 
Historically, homosexuals have been 
discriminated against by all sorts of religious 
groups who were able to have their moral 
beliefs made into law as a part of a n 
institutional practice. Institutional practice 
also condoned the slavery of blacks or captured 
war prisoners, the subjugation of women, the 
beating of suspects to obtain confessions, etc. If 
history has been a great teacher of all that is 
morally good and ethical, why legally ban all 
those prac tices except sex between 
homosexuals? And what could homosexuals 
possibly do that would deteriorate the military 
esprit-de-corps and good order? 

From the DOD Directive comes the 
supposed answer that homosexuals would 
somehow compromise top national security. 
Well, that certainly has not been the case with 
any heterosexuals at all . Good upstanding 
heterosexuals have been excellent defenders of 
national security. These fine men are not open 
to any form of blackmail. You cannot blackmail 
a heterosexual, unless he happens to be weak of 
flesh and succumbs to Natasha. But that would 
happen only very rarely. So how do you explain 
jonathan Pollard or the Walker family? For the 
Walker family could you define it as incestuous, 
but heterosexual, breaches of top national 
security? Ooooooo, I am very impressed. 

Then came the great answer from the 
District of Columbia District Court. Applying 
the rational basis test, the D.C. Court found that 
"[u]nder the deferential standard of rational 
basis review, we cannot say that these are not 
legitimate interests [national security, morale, 
esprit-de-corps], or that the regulations [DOD 
Directive 1332.14] in question do not promote 
them." Steffan v. Cheney, 780 F.Supp. 1, 11 
(D.D.C. 1991). One of those legitimate 
articulated interests was the scare coming from 
the AIDS epidemic. The ban on gays and 
lesbians serving in the military was legitimately 
linked to stopping the AIDS virus because there 
was evidence that AIDS was infecting gays at a 
higher rate than heterosexuals. The national 
interest is more than just keeping our security 
secrets -- it is also to stop the spread of sexually 
transmitted diseases. Whoa boy! I know that I 
would feel very safe having unprotected sex 
with some guy who had been to six different 
ports of call all over the world. I suppose the 
military classifies AIDS as a homosexual 
disease. I would like to know how it classifies 
Hepatitis B, which is spread the same way as 
AIDS, has potentially deadly consequences, and 

6 

is rampant in the heterosexual community. 
Furthermore, with the spread of AIDS into the 
heterosexual population around the world, the 
AIDS argument is rather irrelevant. 

Well, I guess that leaves the military with 
the "morale and esprit-de-corps" argument. 
We saw that the military did not fall apart when 
blacks were integrated into the services. Korea 
and Viet Nam were the first police actions (in 
reality they were wars) in which brown, black, 
red, yellow, and white Americans all served 
together, shoulder to shoulder. There were 
those who suffered irreparable harm at the 
hands of racists. And there were those who 
found out that the only color that matters is the 
color of a person's uniform. Now it is time for 
the armed forces to discover about sexual 
orientation the same thing that they discovered 
with the integration of the races. 

I've had enough veterans cry on my 
shoulder about the horrors of war that still 
haunt them ten and twenty years alter. They 
never talk about the color of their buddies' skin 
or their sexual preference. They talk about how 
hard it was to watch them die and how hard it is 
to be alive when you should be dead. Everyone 
bleeds and dies in pretty much the same ugly 
manner in a war. Everyone counts on the others 
to survive, to somehow find enough sanity and 
strength to carry out your duties when the devil 
mocks your every step. And when it comes 
right down to it, with bullets whizzing by your 
head and bombs blasting a few feet away, no 
one gives a goddamned about with whom you or 
anyone else is going to have sex. You just care 
about whether or not you will live. Happy 
Veteran's Day to Tom Paniccia and all the other 
homosexuals or heterosexuals or bisexuals who 
proudly served their country. We all owe you a 
big debt of gratitude . .A 

Rational, from p. 4 
ability of the Military Services to maintain 
discipline, good order, and morale; to foster 
mutual trust and confidence among 
servicemembers; to ensure the integrity of the 
system of rank and command; to facilitate 
assignment and worldwide deployment of 
servicemembers who frequently must live and 
work under close conditions affording minimal 
privacy; to recruit and retain members of the 
Military Services; to maintain the public 
acceptability of military service; and to prevent 
breaches of security." Department of Defense 
Directive 1332.14, january 28, 1982. 

The reasons enunciated in this 
statement are the reasons which form the basis 
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of the military's exclusion of homosexuals. 
They are the product of a careful consideration 
by the military of the likely effect of 
homosexuals on the military's ability to 
successfully execute its critical function. They 
represent difficult judgments which, despite 
less than unanimous agreement, are made 
because responsible decision-makers don't 
cower away from taking positions that aren't 
absolute certainties. The goal of this, and of 
similar rules governing certain heterosexual 
fraternization, is to ensure that our armed 
forces are the best staffed, best disciplined, and 
best prepared fighting force n the world. If 
there is a reasonable chance that the presence 
of homosexuals in the military compromises 
readiness, then it is not spurious to say that 
they don't belong there. 

The fact that no homosexual dismissal 
has ever been overturned by an American court 
of law demonstrates that courts respect this . 
determination by the military. The latest 
challenge to the rule against homosexuals in the 
military was launched by a former midshipman 
at the Naval Academy, who claimed that the rule 
was violative of the equal protection clause of 
the Fifth Amendment. Steffan v. Cheney, 7 80 
F.Supp. 1 (D.D.C. 1991). The District Court, 
applying the rational basis standard of review, 
held that the rule rationally furthers legitimate 
state purposes and, hence, is constitutional. 
The legitimate purposes cited buy the court as 
being furthered by the rule included the 
maintenance of discipline, morale, good order, 
a respected system of rank and command, a 
healthy military force, morality, and respect for 
the privacy interests of both officers and 
enlisted personnel. 

The plaintiff wanted the court to use a 
higher level of scrutiny to evaluate the rule's 
constitutionality, but the court declined to do so 
because it found that homosexuals don't qualify 
as a "suspect" or "quasi-suspect" class of 
persons entitled to such. The court stated the 
homosexuals fail to attain suspect class status 
because they do not satisfy two of the three 
prongs of the test established in an earlier 
equal protection case. Even if they do someday 
convince a court that they are a suspect class 
under a modified version of the test, there is no 
evidence that the military won't be able to 
sustain a higher burden of justification and 
survive the court's strict scrutiny. As it stands 
now, and for the foreseeable future, however, all 
the military must do is provide a rational basis 
for the exclusion of homosexuals -- a task which 
they have consistently performed well. 

Notwithstanding the general reasons 
proffered for this policy and the courts' 
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acceptance of them, there are still those who 
attack the ban for the injustice it purportedly 
works on specific individuals like Staff Sgt. 
Paniccia who might not pose any threat to 
military order. Unfortunately, a rule like this 
with a blanket application will invariably snare 
some who are undeserving of its wrath, but this 
is no cause to call for its abrogation. 

Many such "prophylactic" rules populate 
our jurisprudence and serve what are deemed 
to be legitimate purposes. Consider the 
Miranda rule under which a criminal defendant 
must be apprised of her "rights" before any 
custodial interrogation takes place; no reading 
of "rights" means no admissibility of 
defendant's responses, no matter how voluntary 
or probative they are. A criminal must be 
informed of these rights anew each time she is 
taken into custody, despite the fact that she 
may be able to recited them better than the 
rookie who arrested her. The imperfections of 
this scheme are well-documented, as are the 
exploits who "walked" because of it, yet the rule 
is lauded for the net good it accomplishes over 
the long run. 

I view the military's ban on homosexuals 
in the same vein. Our nation has a strong 
interest in having the finest and most revered 
military in the world, an interest which is 
protected by stringent regulations of all types. 
Such regulations as the one at issue here may 
produce an occasional harsh result , but we 
tolerate it because of the overall benefits that 
accrue. Our defense is just too important to 
risk compromising. 
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guinea pig (gin-e) n 1: a small stout-bodied 
short-eared nearly tailless domesticated rodent 
(Cavia covaya) often kept as a pet and widely 
used in biological research 2: a subject of 
scient~fic research, experimentation, or testing. 

Don't be a guinea pig. Don't be someone else's experiment. When it 
comes to taking the Bar Exam, choose the Bar Review course with the most 
experience-two decades more than any other full-service course. Arizona 
BAR/SRI has the most successful combination of substantive review and 
test-taking workshops, along with the wisdom from nearly 30 years of Bar 
Exam preparation. 

Don't be the subject of a test. 
Choose Arizona BAR/SRI 

and master the subjects on the test. 
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BAR REVIEW 

(602) 929-0190 
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