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Canadian Professors Uisiting Law College 

By Tom Baker 
It's a long way from Ontario to Arizona, 

but the change of scene is part of what 
convinced law professors Constance Blackhouse 
and Bruce Feldthusen to spend the academic 
year here at the University of Arizona College of 
Law while on sabbatical from the University of 
Westerrr Ontario. 

Ms. Blackhouse explained that the couple 
had lived in California on previous sabbaticals. 
"We had travelled through Arizona," she said, 
"and thought it was wonderful. As people from 
the East, we were used to more humid, lush 
growth, but the desert has a beauty all its own." 

Her husband agreed. "There's no doubt 
that the weather figured prominently in our 
decision," Mr. Feldthusen said. "We'd been to 
Tucson before and were crazy about it, and I 
had a couple of friends on the faculty who were 
helpful in setting it up." 

He added, "Everybody at the law school, 
students and faculty, have been terrific. Better 
than anywhere I've ever been. I'd like to tell 
anybody that wants to hear it that we love 
Tucson, we really like the U of A, we like the law 
school, and I like all the kids in my class. It's 
just great." 

Mr. Feldthusen is teaching Torts this 
year. He said that U.S. and Canadian tort law 
are "probably the least different" of all the 
areas of law shared by the two countries. "Most 
of the cases I've been teaching I teach at home 
anyway," he said. "The classic cases seem to be 
common to both countries. It's not only cases 
from the United States that are taught here, and 
we certainly teach [U.S. cases in Canada]." 

The similarities are not limited to case 
law. The Federal Tort Claims Act, for example, 
has a Canadian analogue in the Proceedings 
Against the Crown Act. Both pieces of 
legislation describe the conditions under which 
the respective governments will consent to be 
sued in tort. "The questions are always the 
same." Mr. Feldthusen observed. "Sometimes 

the answers are different, but the questions are 
always the same." 

One difference between the two 
countries is the absence of strict liability for 
defective products in Canada. Another is the 
prevalence of juries in civil trials in the U.S. 
Noting that it has been argued that educating 
juries on complex matters in dispute adds to 
the risk and expense of a trial, Mr. Feldthusen 
commented, "I've been fascinated by what I've 
seen coming out of the jury system. I'm not 
sure I don't like it better than I thought I would 
have." 

While at the College of Law, he is also 
doing a research project on new uses of 
traditional tort law in cases involving wrongs 
against women and minorities, ranging from 
hate speech to rape. "With a lot of it, the torts 
have been there before, but they're only 
recently being used [in this way]. For example, 
you could always bring a tort suit for rape, but 
it only really started in the Eighties and it's 
being done a lot now. New issues are coming 
up," he said. 

Meanwhile, Ms. Blackhouse is devoting 
her time on sabbatical here entirely to 
research. "Whenever I get a chance to take a 
year away from teaching, I hole up with my 
computer and my boxes of research material 
and write," she said. "I just finished a ten-year 
project on the history of women and law in 
Canada in the Nineteenth Century, and I'm 
starting another ten-year project this year, a 
sequel which will go from 1900 to 1950." 
Although the project will eventually take in a 
wide range of subtopics, Ms. Blackhouse said 
that she is presently focusing on women and 
racial discrimination. 

Believing in the power of stories as a 
teaching device, Ms. Blackhouse has selected 
two cases that "exemplify patterns in the wider 
body of statutes and cases." One is the story of 

to Professors, p.5 

-----~Digitized by the Daniel F. Cracchiolo Law Ubrary. lames E. Rogers College of Law, Unwersity of Arizona. All Rights Reserved. 



Rre You Driuing a 
Dangerous Instrument? 

By Dante Alegre 
Most of us threaten lives with a deadly instrument every day, 

but our vehicles are as necessary to us now as wings are to a bird. 
The vehicle is very much a part of all that we do: school, work, 
recreation, errands; but can cause mayhem to a human body. 
Remember those old driver's education movies, Red Asphalt and 
Blood on the Highway? Vehicles these days may represent the key to 
our very ideals and desires, but are still subject to our control and 
judgment. Our judgement is affected by alcohol and other drugs, 
legal or not. Most of us take precautions when these activities tend 
to be combined with driving. A lot of us do not. I know you have 
heard this rhetoric before, but did you know that drunk driving still 
causes deaths in Arizona weekly? 

Last year, 816 people were killed in automobile related 
accidents in Arizona. That's more than two persons per day. 
Recently, programs that attempt to curb drunk driving have made a 
difference, but the issue now is how to prevent those who are not 
listening. We know we can be responsible for our own actions, 
but how do we protect ourselves from someone else? The 
majority of those killed often have nothing to do with 

amount of care and 
judgement as you 

would with a hand gun, 
or a hand grenade? Do 

you think everyone does? 

the offender, although few of us would believe that 
the activity of driving would include risking 
our lives. Remember that number I gave 
you at the top of this paragraph? That 
figure represents all the deaths that 
ocurred after increased aware
ness of the danger of drunk 
driving. When you use 
your car, do you 
exercise the 
same 

, 
/ 

ARIZONA ADVOCATE 
The Student Newspaper of the University 

of Arizona College of Law 
( 602) 621-1413 

Editor: Tom Baker Staff: Dante Alegre, 
Jonathan Bass, Greg Cohen, Tracy R. Earl, 

Guy Fimbres, Michael Massee, Pogo 
Overmeyer, Katie Roberts, Fred]. Thiele, 

Chuck Whitehead 

Advertising: Scott Bernstein 
Collegiate Advertisement Enterprises 

P.O. Box 41164, Tucson, AZ 85717 
(602) 299-5333 

I am trying to demon
strate the fact that even if you 

are responsible about the way you 
drive, all it takes is someone who 

isn't to ruin your life. Imagine 
carrying a loaded weapon every day to 

class. You also know that nearly everyone 
else has one. Even if you trust your own 

responsibility, can you trust everyone? 
Consider that driving an automobile every day 

is not that much different. Now think of the 
penalties we impose for drunk driving. For first 

time offenders, along with a fine and some form of 
community service and alcohol abuse education, their 
license is suspended for one year. As you can imagine, 
many become second offenders. Yet we still allow those 
who have been convicted a second time access to both 
alcohol and their vehicle. Would you allow a man who 
got drunk and started shooting at people to have his gun 
back after he was convicted? Does it seem wise? 

During the Second World War, militaries 
discovered the value of destroying their enemies' 
industries and supplies that enabled a nation to wage 
war. The idea was to prevent traditional battles from 
happening and, among other strategies, it saved lives 
and shortened the war. The philosophy is simple and it 
makes sense. Attack the instrument, of harm and treat 
the problem by social methods instead of violent ones. I 
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BARPASSERS COULD OFFER YOU A 
BAR REVIEW COURSE LIKE 

OUR COMPETITORS, 
BUT ... 

We'd have to take away our Money Back Guarantee; 

Withhold the APTS "Multistate Maximizer" Multistate supplemental 
program with the 93% success rate, (a $490 cost to non-Barpassers 
students); 

Drop the Arizona specific system, fire our full-time faculty, 'farm out' 

outlines, lectures and workshops to outside service; 

Give less MBE and Essay coverage, and rework our workshops to be 
less specific towards the Arizona Bar Exam; 

Hold back our time saving flowcharts, sending our students searching 
through voluminous outlines and lecture notes to determine the 
testable issues on all 16 subjects of the Arizona Bar Exam ... 

WE'D RATHER KEEP 
OUR PASS RATES HIGH 

1-800-723-PASS 



Can Price Rlone be Unconscionable? 

From Somalis to James Watt, 
All Need Price Protection 

By Pogo Overmeyer 
Every first year student who has waded 

through Contracts class has been put through 
the debate raised in two different cases, 
William v Walker-Thomas Furniture Co., 350 
F.2d 445 (1965) and Taker v. Westerman, 113 
N.j.Super. 452, 274 A.2d 78 ( 1970). In both 
cases consumers were ripped off by local 
merchants who knew the consumers were not 
likely to get credit anywhere else and needed 
or wanted merchandise. Both courts found 
the power to rescind the contracts because of 
unconscionability. In the Walker-Thomas 
case the court held that unconscionability was 
the lack of a reasonable choice coupled with 
contract terms which were unfavorable to the 
consumer. In the Taker case, the court cited 
an earlier case in which price alone was found 
to be unconscionable. The "price alone is 
unconscionable" ruling has galled and goaded 
some scholars, as well as law students. They 
argue the court does not consider such factors 
like what it costs to operate in poor ghettos, 
inner city neighborhoods or rural outback 
communities. Security measures to protect 
the merchandise, the losses incurred when 
people do not pay for the goods they 
purchase, or the cost of repossessing goods 
that are now trashed are not considered. The 
liberal bleeding heart courts are just bowing 
to the poor while not taking into 
consideration the problems of the business 
entrepeneur who is trying to make a decent 
living. Woe the poor businessman, crapped 
on by the courts again. 

The argument that the cost of doing 
business is not taken into consideration by 
the courts seems highly specious. The Taker 
court noted that the door-to-door salesmen 
did not have the overhead of fixed-site 
merchandisers. Thus the price of the item 
was artificially higher. The court found 
businessmen are allowed to retain a 
reasonable profit. The argument then 
becomes what is a reasonable profit? 10%, 
20%, 60%, 300% over the cost of doing 
business? Is reasonable profit measured by 
the lifestyle to which the merchandiser and 
her family have become accustomed? How do 
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Pitfalls of Unconscionability: Money 
for Nothing and a Stereo for Free 

By Fred J. Thiele 
There are many exasperating moments 

in the life of a first-year law student, far too 
many to enumerate here in this limited space. 
Invariably included among these frustrating 
experiences are those times when you find 
yourself sitting in class, at odds with what's 
transpiring around you. A case may have been 
particularly irksome or a professor may have 
stated something with which you disagree, and 
a burning desire to profess your position 
suddenly starts to simmer inside. Do you speak 
up, or remain silent? Although your comment 
will surely reveal your social and political slant, 
which will draw the ire of your peers if it is not 
"correct", you boldly (or foolhardily) go 
forward to go on the record. 

Such a defining moment occurred for me 
early in the Fall semester of last year. Blissfully 
wending my way through the wonderful world 
of contracts, I came upon a concept that seemed 
erudite in its form but slovenly in its 
application. The concept is "unconscionabil
ity," a means by which an existing contract can 
be declared unenforceable, and the case in 
which it appeared is Williams v. Walker-Thomas 
Furniture Co., 350 F.2d 445 (D.C.Cir.1965 ). In 
Williams, a welfare mother buys a stereo set for 
$514.95 from an inner-city D.C. retailer. Her 
purchase was made on credit, and when she 
defaulted on her monthly payments the store 
sought to recover the balance owed to it by 
repossessing the stereo and several other items 
that she bought there. The store's authority for 
taking this action was a cross-collateral 
provision in the sales contract to which she 
freely assented. 

But wait! Despite her inability or 
unwillingness to continue payments, the woman 
had no intention of surrendering these 
consumer goods as per the agreement. Wisdom 
born of hindsight revealed to her that the 
contract she signed was unfair, she claimed. So 
unfair and exploitative was it, in fact, that she 
believed it should be denied enforceability on 
the ground of unconscionability. After losing in 
two lower courts, she finally found in the 
federal appeals court the cheering section for 
which she was searching. This group of jurists 
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Driuing, from p.2 
propose that impoundment of the offender's time depending on the circumstances of the 

vehicle would work just as well. crime. They also use the same remedy for 

For those of you who would think this is offenses such as driving without insurance 

too harsh a remedy, remember that driving is or with a suspended license. City officials say 

not illegal, drinking is not illegal, only the that the law has provided fantastic 

combination of the two is forbidden. Unless results in greatly diminishing crimes 

you plan on drinking and driving, you have related to automobiles, including drunk 

nothing to worry about. Just don't loan your driving. 

car to someone who would. Remember also that I believe that Arizona should put itself at 

while your car is your personal property, the forefront of combatting this problem by 

driving is a privilege, not a right. Consider the adopting this kind of legislation. We will let the 

fact that losing your car is much more desirable country know that the problem still exists at 

your liberty (and whatever else) in prison. unacceptable levels and that we are willing to 

While I do not think the entire problem would deal with it realistically. I do not think that this 

be solved, I believe the solution would greatly is a drastic measure. The actual desired result 

cut down on the deaths that occur each year. is to stop drunk driving, and the current 

Not only would second-timers be rr===========il remedy is not working. This 

greatly eliminated, the general SUMMER solution has the capacity to 

deterrence factor would make simultaneously end the problem 

many of us who do not respect the LAW STUDY and charge Americans as well as 

law think twice about losing our Arizonans to new levels of 

vehicle. Ill responsibility. Don't fear the 

A similar remedy has been Dublin repercussions. Challenge yourself 

in effect as a city ordinance in to protect your life and the lives of 

Gresham, Oregon. For those London the ones you care about to 

caught driving intoxicated, their MeXI"co support this kind of change. 
vehicles are impounded for some 

Oxford 
Paris 

one of [the waitresses] insisted 
vocally throughout the trial that 
she had never had a better 
employer, and that he didn't 
deserve this kind of treatment. 
She even refused to admit that he 
was Chinese. She said, 'He's the 
same as you and me.' It's inter
esting to see the juxtaposition of 
different women's views." In 
spite of the waitress' protests, 
Ms. Blackhouse said that the 

Professors, from p. 1 
a black woman who protested 
segregation in Nova Scotia, and 
the other is the case of two male 
Chinese restauranteurs who broke 
a Saskatchewan race law by hiring 
white women as waitresses. 
"Usually people go to sleep when 
you try to document long reams of 
historical data," she explained. 
The stories liven things up. 

Russia-Poland 
San Diego 

FOREIGN LAW PROGRAMS 
SCHOOL OF LAW 

UNIVERSITY OF SAN DIEGO 
5998 Alcala Park 

San Diego CA 92110-2492 

t lS) Uni~rsily of &n Diego 

The case of the Chinese employers, 
which occurred in 1912, is particularly useful 
as a historical illustration because the 
transcript of the long criminal trial still 
survives. "It allows you to explore what was 
viewed as threatening about the Chinese 
community, and the role that white women 
played in that racial concern," she said. "I can 
look at the role that upper and middle class 
white women played in demanding an end to 
the 'Yellow Peril' and in pressing for laws that 
would 'protect the virtue' of white female 
employees." 

However, the working class white women 
who were actually employed by the Chinese 
men did not necessarily share the views of their 
more affi.uent would-be protectors. "At least 

5 

case was an example of "the symbolic role of 
white women in making it more difficult for 
Chinese men to survive economically." 

Although Manitoba, Ontario, and British 
Columbia later joined Saskatchewan in passing 
laws that forbade Chinese men to hire white 
women, Ms. Blackhouse's research has yet to 
turn up any similar statutes in the U.S. In 
contrast, Canadian provinces never adopted 
American-style miscegenation laws aimed at 
the Chinese population. 

On March 11, College of Law students 
and faculty will be able to learn more about this 
topic when Ms. Blackhouse presents a seminar 
entitled "The Role of White Women in the Legal 
Prosecution of Chinese Canadian Employers" at 
4:00 in the faculty library. All are welcome to 
attend. 

--~------"Djgitlzed by the Dame/ F Cracchiolo LBw library, James E. Rogen College of Law, University of Arizona. All Rights Reserved. 



Thiele, from p. 4 
chastised the retailer for its business practices, 

without analyzing them or their economic 
utility, and remanded the case to the lower 
court so it could reconsider the 
unconscionability claim from a more 
"enlightened" perspective. 

Much to my surprise at the time, 
classroom discussion of this case was highly 
critical of the store's attempted action and 
highly supportive of the majority's opinion. All 
of the dialogue focused on the woman and her 
plight, without even addressing the propriety of 
the agreement that was at the heart of the 
controversy. The prevailing sentiment was that 
because the woman was poor and overextended, 
she should be released from her obligations 
under the contract and be able to keep the 
stereo to boot; the evil, profit-seeking retailer 
can bear the weight of loss from the broken 
promise. 

When I realized that the store's position 
was being under-represented in the discussion, 
I raised my hand to participate. 
Unconscionability was about an absence of 
meaningful choice together with contract terms 
which are unreasonably favorable to one side, I 
thought. The cross-collateral provision that the 
court suggested was "unreasonably favorable" 
to the store was an effort by the store to obtain 
a sufficient security interest in the purchased 
items to cover the amount of the indebtedness. 
Cross-collateral provisions allow a retailer to 
repossess goods other than the one being 
financed if the outstanding debt exceeds the 
depreciated value of the item being financed, 
and are necessitated by a number of legitimate 
business concerns. 

My interjection in the class debate was 
obviously an unwelcome guest at the store's 
lynching party. My comments were treated 
with a blank stare and polite nod by the 
professor, and he called on the next person 
without uttering a word in response to me. I 
tried to change the tenor of the argument by 
introducing an element of economic analysis, 
but was foiled. This was anathema. 

like anything else, unconscionability can 
be a very useful doctrine if it is applied 
correctly. In the course of my research I came 
across many instances in which a court 
properly relied on unconscionability to 
extricate someone from a particularly egregious 
situation. See, for example, Kugler v. Romain, 
279 A.2d 640 (N.J. 1971) (customers of door-to
door solicitation of children's books relieved of 
their obligations where salespersons 
affirmatively misrepresented product and terms 
of installment contract, and where product was 
found to have no real value). It is misused 
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when as in Williams it is applied in all but the 
most extreme circumstances, because it 
represents a court dissolving an otherwise valid 
bargain. 

The court in Williams would be well
served by heeding closely the admonition of the 
U.S. Bankruptcy Court for the District of 
Oregon. After considering a claim of 
unconscionability in a bankruptcy action, it 
stated unequivocally: "It is not appropriate for 
a court to substitute its judgment for that of 
buyers and sellers in a free market. Such action 
by the courts would ultimately result in a 
controlled economy that limited an honest 
seller's profit or an informed buyer's ability to 
obtain a bargain and would completely 
undermine the economic principles upon which 
the economy of this country operates." In re 
Colin, 136 B.R. 856, 858 (1991). In other 
words, unconscionability should be marked 
with the warning "Handle With Care" and 
should be used only sparingly. 

The Williams majority certainly didn't 
seem cognizant of this when they were 
brandishing unconscionability around with 
abandon. According to another federal circuit 
court, the party seeking to uphold a challenged 
provision against a charge of unconscionability 
can do so by showing that the provision bears 
some reasonable relationship to the risks and 
needs of the business. Geldermann & Co. v. 
Lane Processing, Inc., 527 F.2d 571 (8th 
Cir.1975). It didn't appear from the Williams 
opinion that the retailer was even given this 
opportunity. If he was, he probably tried to 
explain to the judges how cross-collateral 
arrangements are dictated by the rapid rate at 
which consumer electronics depreciate and by 
the lackluster credit histories of his clientele. 
He might have told of how these deals enable 
him to extend credit at all to people who would 
not otherwise qualify, or simply declared in no 
uncertain terms that this is what keeps him in 
business in a part of town where even venture 
capital doesn't dare venture. 

Ignoring the businessperson and 
focusing the inquiry only on the perceived 
"victim," no matter how indigent he or she is, 
can only lead to a plethora of problems. At the 
same time the Williams majority thought they 
were helping people like the plaintiff, it might 
have been deterring companies like the 
defendant from opening shop in inner-city 
areas that are in desperate need of private 
investment. I wonder if they ever imagined that 
their attempt to empower one might have 
resulted in thousands more being 
disempowered in an exodus of industry from 
these communities. What a Pyrrhic victory that 
would be! 

Digitized by the Daniel F. Cracchiolo Law Library, James E. Rogers College of Law, University of Arizona. All Rights Reserved. 
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you determine reasonable profit? The answer 
in a capitalist free market: reasonable profit 
is that which is customary in the marketplace. 
Reasonable profit and price is what the 
market will bear. If the price is too high then 
no one will buy the product and the price will 
be lowered. That is capitalism at its best or so 
the basic argument goes. The conservative 
right has also added that the marketplace 
should not be subjected to undue interference 
by the government, either through 
administrative agencies or the courts. Too 
much government is driving small businesses 
out of business with overregulation, such as 
capping prices and all that silly stuff. At least 
it is still somewhat fashionable to protect the 
consumer from adulterated goods. The 
question is "Whose market?". The rich should 
not be forced to pay higher prices because 
they are rich. And that is the same argument 
for the poor or middle class. Nor should 
prices be higher simply because numerous 
people buy a product continuously. 

If you were starving in Somalia and the 
black market price for a bowl of wheat gruel 
was $300, would that be reasonable or 
unconscionable? It is what the market will 
bear, thus it must be reasonable. Someone 
out there is buying the merchandise and 
those who cannot afford the price can do 
without. And the price probably reflects the 
cost of doing business, such as security 
measures. Lord knows those American and 
Soviet Union guns and ammo are expensive to 
maintain. Wheat will be more expensive when 
it has to be shipped in from around the world 
because your own government has failed on 
all fronts. The warlords of Somalia do not 
look to be radically undernourished to me. 
But should even the warlords have to pay 
$300 for a bowl of gruel? 

Oh, but the Somalia hypothetical is 
different because it involves basic necessities. 
Basic necessities are different than luxury 
items. After all, in the Thomas-Walker case 
the consumers were buying stereos and 
furniture. Much different than milk or wheat 
gruel. That argument is also specious. No 
matter what the product a fair price should be 
paid by everyone. If the item is a luxury, then 
the rich will always be able to buy. But the 
luxury item should still reflect a fair price for 
the cost of manufacturing, distribution and 
retail. Why should a rich person have to pay 
$30 for a quart of milk just because she can 
afford it? The problem is that for those who 
live in inner city slums and rural backwaters, 
the price of basic necessities and luxury items 
is jacked up to outrageous prices because they 
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Keep Your 
Printing Costs 
From Going 

Through The 
Roof. 

HOUSE 
INTI N G 

1701 North Rrst Avenue A Tucson, Arizona A 792-3998 

are a captive consumer. This includes 
everything from housing to a bottle of aspirin. 
Probably paying for the added security of 
steel rebar on the doors and windows. But 
how many years does it take to pay for steel 
rebar? 

I do not say that it will be easy to 
determine what is "reasonable" or 
"conscionable" pricing without looking to 
other factors. It is the same problem that 
occurs with what is or is not smut. But, 
whomever thinks "unconscionable prices" 
cannot be determined by price alone lives in a 
fantasy world. Perhaps the taxpayers should 
demand the government go to a cheaper 
hardware store when there is a governmental 
need to buy chainsaws. But remember, we 
cannot determine by the price alone that the 
government contract to pay $90,000 per 
chainsaw was unconscionable. I am certain 
that James Watts, Secretary of the Interior at 
the time of the purchase, probably had to pay 
for quality chainsaws, as well as security 
measures, poor credit risk protection, and 
repossession costs as part of the seller's cost 
of doing business. Besides, if the market will 
bear the cost, then it is not unconscionable or 
unreasonable. But then again, maybe the 
government could not have gone elsewhere 
for those chainsaws. Maybe James Watts was a 
captive consumer. 

i/<-S College of Law, Universi.fy of Arizona. All Rights Reserved. 



guinea pig (gin-e) n 1: a small stout-bodied 
short-eared nearly tailless domesticated rodent 
(Cavia covaya) often kept as a pet and widely 
used in biological research 2: a subject of 
scientific research, experimentation, or testing. 

Don't be a guinea pig. Don't be someone else's experiment. When it 
comes to taking the Bar Exam, choose the Bar Review course with the most 
experience-two decades more than any other full-service course. Arizona 
BAR/SRI has the most successful combination of substantive review and 
test-taking workshops, along with the wisdom from nearly 30 years of Bar 
Exam preparation. 

Don't be the s~bject of a test. 
Choose Arizona BAR/SRI 

and master the subjects on the test. 

,4~ 

OOobn 
BAR REVIEW 

(602) 929-0190 
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