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University of Arizona College of Law Volume Twenty-Six Number One September, 1993 

State Bar· s II C L E By the Sea II Focuses 
on Practice of Enuironmental Law 

By Tyler Francis 
A practitioner of environ

mental law must be grounded 
in the theories and policies of 
environmental law, the law as 
it exists, and the techniques 
for applying this law. This 
summer the State Bar of 
Arizona held its annual CLE 
(Continuing Legal Education) 
By the Sea program in San 
Diego, focusing on Environ
mental Law. This program 
focused on three major areas: 
1) Pollution Prevention, Recy
cling, and Waste Minimization; 
2) Superfund Settlements; and 
3) Toxic Tort Litigation. 

I. Pollution Preuention, Recy
cling and UJaste Minimization 

Professor Nick Hild of 
Arizona State University 
started out discussing the 
goals of the Environmental 
Protection Agency (EPA) and 
future trends in pollution 
prevention. Essentially, he 
believes that the pollution 
laws are becoming more like 
the tax code and will 
eventually be enforced 
through a "pollution audit": 
Companies would file a 
comprehensive pollution pre
vention program, reviewed by 
the EPA, and document all 
chemical "transactions", i.e. 
when chemicals entered the 

site, what process they con
tributed to, what by-products 
were created, and how they 
were disposed of or used up. 
Then inspectors would check 
facilities and procedures, 
checking the actual site 
against documents filed by the 
company. 

Hild then mentioned the 
current difficulty of the over
seeing process. Often chemi
cals are interchangeable, with 
varying levels of effectiveness 
and toxicity. Similarly, some 
chemicals do the same job but 
are subject to market forces, 
i.e. availability and price, 
creating a dilemma for man
agement. The decision to use 
or switch from a highly 
effective, highly toxic chemical 
to a less toxic, less effective 
chemical that produces a 
lower quality final product can 
be made by the management, 
production specialists, or the 
p u rchasing agents. But 
ultimately, who is responsible 
for the toxic waste which is 
produced? 

Currently, the EPA seems 
content to merely require 
companies to provide a plan to 
prevent pollution and not 
involve itself in market 
conditions. However, as David 
Baron of the Arizona Center 
for Law in the Public Interest 
(ACLPI) argued, Arizona has 

pollution control guidelines 
(incorporated in § 49-961 to -
973 of the Arizona Revised 
Statutes Annotated, the 
Arizona Pollution Prevention 
Act of 1991) which are slightly 
beyond the minimums re
quired by the federal govern
ment, but they have not been 
enforced by the state or 
substantially complied with by 
companies. Under the revised 
code, companies are required 
to file a report, form R, on 
what chemicals they produce 
and a plan on how they intend 
to prevent pollution by that 
chemical. Most companies 
have filed form Rs, but few 
have filed a prevention plan; 
many companies requested 
extensions and some did not 
return any response. The 
Arizona Department of Envi
ronmental Quality (ADEQ), Mr. 
Baron said, needs to consider 
pollution prevention statutes 
as mandated regulatory duties 
and as equal to and enforce
able as any other state law. 

Rolf R. Van Oppenfeld, of 
Fennemore Craig, described 
the evolution of environment
al quality statutes, like the 
Safe Drinking Water Act which 
protects human consumption, 
to modem generalized statutes 
like the Clean Water Act, 
which protects non-human 

to CLE, p. 2 

Digitized by the Dante/ F. Cracchiolo Law Ubrary, James E. Rogers College of Law, University of Arizona. All Rights Reserved. 



ARIZON~ 
ADVOCATE 

The Student 
Newspaper of the 

University of Arizona 
College of Law 

(602) 621-1413 

Editor -in-Chief: 

Tracy Earl 

Assistant Editor: 

Pogo Overmeyer 

Layout: 

Tom Baker 

Staff: 

Maria Aguilar 
Paul Bates 

Guy Fimbres 
Bob Gary 

Tyler Francis 
Patricia Lewis 

Michael Massee 
Jim Nesci 

Barbaranne Schuyler 
Fred]. Thiele 
Bret Whipple 

Chuck Whitehead 

••• 
Letters to the Editor 
are always welcome. 

••• 
Ask about our 

reasonable advertising 
rates. 

ARIZON~ 
ADVOCATE 

CLE, fomp. 1 
species and ecosystems. He 
also argued that, taken as a 
group, environmental statutes 
represent a national policy to 
eliminate or reduce pollution. 
Statutes like the Emergency 
Planning and Community 
Right to Know Act of 1986 
(EPCRA or SARA, Title III) 
which gives the public access 
to information about polluters 
in their area, and various 
permitting statutes which 
incorporate pollution controls 
into the operating license, 
demonstrate the government's 
desire to pressure polluters 
into compliance with federal 
regulations and to develop 
better methods of pollution 
prevention. 

"Pollution control" no 
longer refers only to what 
comes out of the "end of the 
pipe", but needs to be 
considered at every phase of 
the operation, from selection 
of materials to production 
processes and including waste 
accumulation and damage in 
surrounding ecosystems. Mr. 
Von Oppenfeld discussed the 
emerging doctrine of Inte
grated Pollution Control and 
how the EPA applies it with the 
idea of reducing pollution 
within the stream of com
merce. The EPA mandate has 
shifted to considering the 
problem in toto, rather than 
on a chemical-by-chemical 
basis. A company's "license to 
pollute" will be based on a 
theory of "risk of harm" and a 
company's efforts to reduce 
and control cumulative effects 
of pollution will be overseen 
by the EPA. He suggests that 
companies will hire CPAs -
Certified Pollution Agents -
and file "pollution returns", 
which dovetails with Mr. Hild's 
concept of EPA enforcement 
through pollution audits. 

II. Superfund Settlements 

Cleanups for large-scale 
environmental damage are 
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covered under the auspices of 
the federal government under 
the Comprehensive Environ
mental Response, Compensa
tion, and Liability Act 
( CERCLA) and the Superfund 
Amendments and Reauthor
ization Act (SARA). These Acts 
created the superfund which is 
a reservoir of cash to be 
applied anywhere in the 
country, as needed, to correct 
or mitigate environmental 
damage. These Acts are the 
"big sticks" of state and 
federal government. They 
give the EPA and state agencies 
authority to force polluting 
companies into agreements on 
cleanups or to clean up sites 
and bill companies according 
to vaguely defined acts and 
standards (courts have tended 
to interpret the provisions 
liberally) . 

The EPA starts the process 
by studying the site, called 
remedial investigation (RI) , 
and then assesses clean-up 
alternatives, called a feasibility 
study (FS). The EPA then 
chooses a preferred action and 
issues a Record of Decision 
(ROD). A company can enter a 
settlement to do its own RI/ FS, 
which is called an admin
istrative consent order (ACO) , 
and to conduct remedial 
action which is called a 
consent decree (CD). If a 
settlement cannot be reached 
the EPA will issue a unilateral 
administrative order (UAO). 

To best represent a client 
in this arena, james Derouin, 
of Meyer, Hendricks , Victor, 
Osborn & Maledon, P.A., 
suggests negotiating with the 
EPA every step of the way, 
including the ACO, CD or UAO, 
rather than sign a standard
ized EPA settlement agree
ment. A standardized settle
ment with the EPA can be full 
of traps for the client 
company: For example, the 
client may face stipulated 
penalties for missing unilateral 
EPA deadlines; failure to meet 
performance standards, even 
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technically impossible ones; 
any other violations of the CD; 
reopened items which the EPA 
can use to order further 
actions; severe limitations of 
covenants not-to-sue; and 
reimbursement of costs the 
EPA incurs, which is typically 
25% of total costs. However, 
settlement is an option when 
basic issues can be resolved or 
to avoid transactions costs, 
particularly for "de minimus" 
contributors or for fairly 
standard cleanups. 

One tactic Mr. Derouin 
likes is making the EPA issue a 
UAO. He recommends this 
approach because UAOs are 
subject to stricter judicial 
review (which often considers 
settlements as determinative) 
and because EPA costs are not 
automatically assigned to the 
defendant. 

Hal Pos, of Parsons, Behle 
and Latimar, gives advice to 
the small contributor: try to 
get the "de minimus" 
exception for polluters. The 

cheapest, most expedient 
route is the de minimus 
settlement if your client has: 
1) contributed 1% or less of 
the toxins involved (although 
up to 7% has been declared de 
minimus); 2) the waste's 
toxicity is not a major prob
lem; 3) the solution is relative
ly simple, like a concrete cap 
over the landfill; or 4) if the 
financially-viable contributor 
(deep pocket) exists. However, 
the EPA tends to settle only 
when it foresees no future 
response costs and when it has 
applied similar solutions 
before. 

If you cannot get a de 
minimus settlement, Diane 
Smith, of Snell & Wilmer in 
Irvine, California, recommends 
working with the other 
potentially responsible parties 
(PRPs). The main savings are 
the transaction costs when 
working with other parties. 
The savings are threefold: 1) 
big firms avoid being forced to 
pay all costs or to sue other 
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PRPs for contribution under 
the joint and several liability 
clause of CERCLA; 2) smaller 
firms pay a pro rata share and 
save litigation costs; 3) 
companies can speed up the 
RIIFS process and agree to 
undertake the cleanup 
privately, at a substantial 
savings of up to 80% over EPA 
contracts , thereby creating 
group savings. 

However, as a zealous ad
vocate one must not forget the 
early settlement option. Com
panies face the classic prison
er's dilemma: if one party 
settles early, often they are 
protected from further litiga
tion which includes liability to 
other parties. Although it may 
be difficult for the largest 
contributor to settle this way, 
it can be an option for small 
and medium contributors in 
order to limit liability. An 
early settlement can save your 
client money at the expense of 
more recalcitrant contributors. 

to Enuironment, p.4 

~---=Digitized by the Daniel F. Cracc:hiolo Law Library, James E. log• College of Law, University of Arizona. All Rights Reserved. 



Enuironment, from p. 3 
But don't forget that the EPA 
has all the cards and even the 
most carefully drafted settle
ment agreements may be 
subject to later review and 
revision. 

Ill. ToHic Tort litigation 

Recent trends in 
causation burden of proof, 
perhaps the hottest area of 
toxic tort litigation, were 
discussed by Mr. William 
Shattuck of Quarles and Brady. 
In toxic torts, the causation 
burden of proof is proof to a 
reasonable degree of scientific 
or medical probability, not 
proof of scientific or medical 
certainty. The issue of what 
constitutes sufficient proof of 
causation comes from Novak v. 
United States, 865 F.2d 718 , 
(6th Cir. 1989), which reviews 
the totality of medical 
evidence and epidemiological 
data regarding the disease 
causation in order to deter 
-mine the probability of its 
onset. 

A further evolution of the 
causation doctrine is the 
"substantial factor" test de
veloped in Elam v. Alcolac, Inc. 
765 S.W.2d 42, (Mo. 1989), 
cert. denied, 110 S.Ct. 69 
( 19 8 9). This test replaced the 
traditional "but for" test and 
gave the plaintiff the burden 
of proving five elements: 1) 
plain tiff was exposed to a 
harmful substance in a 
significant enough quantity to 
activate the disease; 2) 
exposure to the substance 
equals the onset of the disease; 
3) plaintiff must have the 
disease; 4) plain tiff's disease 
must be consistent with the 
exposure; and 5) defendant 
must have caused or allowed 
the exposure. However, courts 
have rejected claims without 
actual damages , thus ruling 
the effects of exposure without 
actual suffering or damage, i.e. 
"flu-like symptoms", are not 
compensable. 

Mark Harrison, of Bryan 
Cave, then described the area 

. of medical monitoring where
by the tortious act is the incur
ring of diagnostic expense. In 
a case where a known toxin is 
spilled and the plaintiffs are 
proven to be exposed, an 
attorney can argue that the 
diagnostic expense is a 
consequential damage of the 
exposure so as to win damages 
for present and future medical 
surveillance. 

Mr. Harrison went on to 
discuss how to structure a 
large exposure case: is it 
better to join the plaintiffs or 
to institute a class action suit. 
Among the considerations are 
whether the class is poten
tially responsible for all costs, 
a large responsibility given the 
financial resources of a 
defendant who can afford to 
pay a large judgment; and the 
difficulty in defining the class. 
Classes must be constructed 
carefully so that all the 
plaintiffs are litigating the 
same issues. When the 
number of potential plaintiffs 
exceeds 25 - SO, class action 
suits may be the only feasible 
way to adjudicate all claims 
efficiently. 

Finally, Mr. Walter Kimes, 
of the Lawcol Corp./Structured 
Financial Associates, talked 
about how to structure a 
settlement in such a way as to 
insure payment to the victims 
but to also be practical and 
palatable to the corporations. 
Perhaps the sweetest plum to 
offer a corporate defendant is 
a present tax deduction for 
liability "arising under 
CERCLA, out of tort, breach of 
contract, or violation of the 
law" (§ 468B of the Internal 
Revenue Code). To qualify, 
several elements must be 
satisfied. First, a fund must be 
set up or approved by a 
governmental entity (i.e. 
court) and must be subject to 
the continuing supervision 
and jurisdiction of the 
authority. Second, the fund 
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must be used to resolve and 
satisfy the obligations it was 
set up for. Third, it must 
qualify as a trust under state 
law. Fourth, an independent 
entity must oversee the trust. 
Lastly, the corporation cannot 
have a beneficial interest in 
the income of the trust. 

Another new development 
is the entry of individual 
insurance agreements design
ed for a particular individual's 
or group's loss. For example, a 
reversionary medical trust 
fund can be created to deal 
with future medical claims. 
This trust, developed for psy
chological testing and treat
ment in multiple molestation 
cases, covers potential future 
medical treatment for 
individuals as part of the 
settlement agreement. 

Finally, when the issue is 
environmental liability for 
which an insurance company 
is refusing to pay, sometimes 
the company can "buy back" 
or "back out" of their policy, 
getting cash up front in 
exchange for the release of the 
insurance company for future 
liability. This reduces the cost 
of secondary litigation be
tween the insurance company 
and the insured or the EPA, 
thus giving the insurance 
company a limit to its liability 
and the insured a pool of cash 
with which to defend the claim 
or to pay for a clean up. 

Conclusion 

At the end of the 
conference it was clear tha t 
environmental law is happen
ing right now. New tools , 
techniques; and doctrines are 
being developed to address 
environmental problems. The 
courts are synthesizing law, 
science, and policy, are 
creating new branches of law, 
and are penetrating new 
territory. Abstract concepts 
that were unheard of a decade 
ago have entered the parlance 
to Conclusion, p. 6 
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Sauing Liues at the Frontier of Law 

By Jim Nesci 
What did I do on my 

summer vacation? I helped 
save lives. No, it wasn't the 
traditional life-saving stuff 
that we all think of. I didn't 
carry anyone out of a burning 
building, pull someone from a 
train wreck, or perform CPR 
on a toddler by the side of a 
pool. I worked at the Tucson 
AIDS Project (TAP). 

The work I did was mostly 
voluntary-- I was paid only for 
consulting services when the 
need arose. Getting the job 
was easy. I sat next to TAP's 
Director of Legal Services 
during Kenney Hegland's AIDS 
& the Law class last spring. By 
the way, Kenny is on the Board 
of Directors at TAP. A few 
conversations with the 
Director and I had the job. 

There was an interesting 
mix of assignments at TAP. 
TAP has a pro bono committee 
of about forty attorneys who 
take referrals when an attor
ney's services are absolutely 
necessary. Until that point, 
TAP handles the client's needs 
-- and that is where I came in. 
TAP handles a lot of Ameri
cans with Disabilities Act 
(ADA) and 1973 Rehabilitation 
Act claims for clients. While I 
was asked to visit TAP clients 
who were in jail or at home, 
most of my work was done 
over the phone and 
sometimes at late hours. 

The TAP staff knew I 
would be working for them for 
a few months prior to my 
actual arrival, so they gather
ed a list of legal questions that 
they wanted answered. The 
list was presented to me on my 
first day of work. After work
ing on a personal disclaimer 
('' .. .I'm only a law student ... "), 
I set about the task of edu
cating them about everything 
from the rights of HN positive 
prisoners to divorced gay par
ents to children to insurance 

claims: each in the form of a 
legal memo with statutory 
cites and relevant caselaw that 
was readable for the lay
person. In the process of 
researching the various issues 
I firmly entrenched myself in a 
new and growing area of the 
law. AIDS law is an area that a 
law student can move into "on 
the ground floor". There is 
not much money in it (unless 
you represent one of Rock 
Hudson's former lovers) , and 
your clients die -- but with so 
little HN law made up to this 
point, it is easy to become an 
expert. 

AIDS law is born at once of 
fear and intolerance, compas
sion and knowledge, repres-

is 
a 

an 
law 

AIDS law 
area that 
student can 
move into on the 
ground floor. 
sive values and ignorance, all 
tempered by public opinion. 
Much of AIDS law is a double
edged sword. On the one 
hand we tell the public that it 
is simply a disease and its 
victims should not be treated 
as social outcasts. On the 
other hand, we zealously 
protect the privacy rights of 
those who are HN positive and 
counsel them not to reveal 
their status. And because 
nearly everything we do in the 
legal arena sets a precedent, 
we try not to cut ourselves 
with the sword. 

One of the highlights of 
my internship at TAP was a 
consulting project that I did 
for TAP's Prevention Services 
Department. The Marana 
School District is implement
ing its AIDS curricula for the 
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coming school year as man
dated by Arizona statute 15-
716. Our statute is abysmally 
worded largely due to the fact 
that it could not be passed by 
the legislature without the 
vote of the religious right, who 
insisted the statute protect our 
children from the homosexual 
community. The religious 
right believes homosexuals 
want to indoctrinate, convert, 
and molest eight-year-olds. It 
was up to me to tell the 
teachers how they could give 
the full range of life-saving, 
accurate information without 
running afoul of the statute. 
My answer: basically, they 
cannot. It is up to them to 
decide which would be more 
important: saving lives or liv
ing within the letter of the law. 

Another one of my duties, 
and the only one that contin
ues on through the semester, 
is to give bimonthly updates 
on AIDS law. Every other 
month TAP holds a public 
update meeting on the current 
state of the crisis in which a 
physician, an epidemiologist, 
and a law student each give a 
summation of what has 
occurred in their respective 
fields for the last two months. 
The updates are both 
interesting and startling and 
are a good way to find out 
more about TAP as you meet 
their staff and volunteers. 

If you are interested in 
volunteering for TAP, many 
positions are available and it 
would be helpful to take 
Kenney Hegland's course in 
the spring semester. The TAP 
staff is a highly professional, 
knowledgeable, and skilled 
group of people who are 
dedicated to doing their best 
to help anyone affected by this 
disease. It is both an honor 
and a pleasure to work with 
their staff -- yet I hope that 
one day their services are no 
longer needed. .a 
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SBH Questions CDT·s New Pricing 

By Chuck Whitehead 
On Friday, August 27, 

1993 , the Student Bar 
Association (SBA) addressed 
the new Law School Computer 
Center fees that went into 
effect at the beginning of the 
semester. Since the first day 
of class, Murali Menon, SBA 
President, has been approach
ed by more than forty stu
dents expressing their concern 
and outrage resulting from the 
increase in fees. While most of 
these students indicated that 
they were willing to pay an 
increase in fees for the use of 
the Computer Center, all 
agreed the prices that CDT, 
Inc. has implemented are 
excessive. 

The Law School opened 
the Computer Center in 1989. 
According to Dean Sullivan, 
the Center has seen yearly 
losses , with last semester's 
losses being the worst. Dean 
Sullivan stated these losses 
were primarily due to increas
ed costs for updating and 
maintaining the equipment 
and excessive printing costs. 
As a result of these losses Dean 
Sullivan formed a committee 
to investigate and remedy the 
problem. 

The committee, composed 
of Professor William Boyd, 
Professor Ron Cherry, Moh
yeddin Abdulaziz, and Henri
etta Stover, investigated such 
options as hiring a monitor to 
minimize waste and increasing 
the fee while still offering 
unrestricted printing. The 
committee decided the best 
option was to open the oper
ation of running the Computer 
Center to competitive bidding. 
In this process, the ability of 
the company to provide the 
Center with new equipment 
and perpetual upgrades to 
software were considered. As 
a result, CDT, Inc. is now 
providing service in the 

Computer Center. 
The system imposed by 

CDT, Inc. requires a student to 
purchase a card from the CDT, 
Inc . Copy Center, located in 
the student lounge, for $25.00. 
The student then swipes the 
card through the card reader 
in the Computer Center in 
order to gain access to the 
computers. For each page 
printed the balance remaining 
on the card is reduced by 25 
cents. The $25.00 fee is 
assessed only for individual 
personal use of the Computer 
Lab. Specific class or course 
assignments are exempt from 
the fee. Prior to the 
implementation of the CDT, 
Inc. system, a student only had 
to pay $25.00 per semester. 
This allowed unlimited access 
to the computers and a 
student could print as much as 
he or she desired. 

SBA discussed the 
following issues: 1) the 
decision to open the operation 
of the Center to competitive 
bidding was made without 
student involvement; 2) there 
are no draft quality printers 
available for use at a reduced 
cost; 3) it is not clear whether 
the committee was primarily 
interested in finding a 
company that offered services 
at the lowest cost to the 
student or that provided the 
greatest return to the Law 
School. In an effort to resolve 
these issues and investigate 
the alternatives, SBA proposes 
to have a forum with Dean 
Sullivan and CDT, Inc. Until 
an alternative agreement is 
reached, SBA has taken the 
position that law students 
should not use the facilities 
provided by CDT, Inc.; 
however, computer facilities 
which are available at various 
locations on the main campus 
should be used by law 
students. 
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Dean Sullivan has stated 
that he is continuing to meet 
with the committee to de
termine whether further cost 
reductions can be made to 
offset and help reduce print
ing costs to the students. n: 

Ed. Note: As the Arizona 
Advocate went to press a new 
pricing schedule was released 
by Dean Sullivan's office. lt 
should be noted that in the 
past students paid $50.00 for 
the use of the Computer Lab 
for two semesters. 

The new fee schdule 
released by Dean Sullivan is: 

Card Current Reduced 
Value Fee Fee 

$ 5.00 .25 .20 
10.00 .25 .16 
20.00 .23 .14 
25.00* .25 .12 
35.00 .21 .12 
50.00 .21 .08 

* This is the Initial User Fee. If 
the student pays $50.00, 
he/ she will be entitled to use 
the lab for both semesters and 
to print at 8¢ a page, yielding 
625 pages for printing, or to 
photocopy at 6¢ a page, 
yielding 8 3 3 pages of 
photocopying. The card may 
also be used for a combination 
of printing and photocopying 
at those prices. n: 

Conclusion, from p. 4 
of law. The vague concepts 
embodied in CERCLA and a 
myriad of other laws and 
statutes are being figured out 
piece-by-piece in the courts 
today. n: 
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The Rights of Women: 
R Ualuable Resource 

By Pogo Overmeyer 
Every now and then a little gem of a book 

comes along that you just cannot recommend 
highly enough to everyone you know. That 
little book is The Rights of Women: The Basic 
ACLU [American Civil Liberties Union] Guide to 
Women's Rights, by Ross , Pinzler, Ellis and 
Moss. This is the book's third edition 
completely revised and current as of all 199l 
cases. Weighing in at 335 pages chock full of 
information from Constitutional Rights Law to 
Employment Discrimination Law to Family Law 
to Insurance Law to Education Law and just 
about any other area of life in which women are 
affected by the law, this book is still small 
enough to be no larger than my hand. 
Extremely useful when arguing with a male 
chauvinist pig or to slap him upside the head 
with if necessary. I like consumer products 
with more than one functional use. I 
recommend you get copies for your own desk, 
as well as the desks of your mothers, sisters, 
brothers, fathers... This is the reference book 
to have on women's rights. 

The four women authors are experts within 
different fields of law; however, they have 
concentrated on the needs and rights of women 
within their specialties. Ms. Ross is a professor 
of law at the University of Georgetown Law 
Center and helped in the representation of 
Anita Hill before the Senate Judiciary 
Committee hearings on judge Clarence Thomas. 
Ms. Pinzler has been the director of the ACLU' s 
Women's Rights Project since 197 8 and has 
done extensive litigation for the ACLU. Ms. Ellis 
is the legal director of the National 
Organization of Women's Legal Defense and 
Education Fund. She has also litigated and 
written extensively in such areas as sexual 
harassment and reproductive rights. Ms. Moss 
was a staff attorney with the Women's Rights 
Project for five years and has written numerous 
articles on health care for low-income women. 
Bringing these four women together to write 
and update the book has resulted in a compact, 
thorough, and understandable reference book 
for all people, regardless of their legal training. 

I was impressed at how the authors have 
taken some seemingly difficult concepts, such 
as the reasonableness test, the strict scrutiny or 
suspect class test, and the intermediate test 
enunciated by the United States Supreme Court, 
and made these concepts understandable to 
even a layperson. If you are struggling through 
these tests in Constitutional Law class, then 
grab a copy of this book. The style of the book 
also makes it very easy to use and read. Within 
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basic and specific questions printed in bold, 
followed by answers in regular typeface. There 
are the general questions and answers to each 
chapter heading, followed by the more specific 
questions and answers. This format makes 
finding a specific subsection within a legal area 
much easier. Court cases are cited when they 
are pertinent, thus making the book useful for 
attorneys who have cases involving women's 
rights. Furthermore, the authors address the 
historical reasons behind various court 
decisions and administrative policies, as well as 
what positions and actions the ACLU has taken 
on those decisions and policies. If there was 
any complaint I have about the book it is that it 
is written in smaller print than this column, 
which drives me nuts even with my bifocals. 
But then again, I can always use the magnifying 
glass that came with my condensed-type Oxford 
English dictionary. 

You can get a copy of The Rights of Women 
by Ross, Pinzler, Ellis and Moss by either calling 
or writing Order Department, Southern Illinois 
University Press, P.O. Box 3697, Carbondale, 
Illinois, 65901 , 618-453-6619. The book costs 
$24.95 for hardback or $7.95 for paperback 
plus $2.75 postage and handling. n 
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Ross Perot Speaks at Centennial Hall 

By Bret Whipple 
Thirty minutes to curtain 

and the University of Arizona's 
2,500 seat Centennial Hall was 
packed. As the local high 
school mariachi band enter
tained, stragglers crowded the 
aisles searching for the 
forgotten seat. Outside, ushers 
closed the doors and a crowd 
gathered to watch the show on 
1V. 

On July 18th, 1993, Ross 
Perot stood before a packed 
auditorium to deliver a mes
sage of hope and a promise of 
care. Starting the evening 
with the message that Ameri
cans could dig themselves out 
of the problems their own 
bureaucracy had created, 
Perot pointed out that America 
had pulled herself through 
much more difficult times. 
Amid thundering rounds of 
applause, Perot invited 
veterans of past wars to stand 
and to provide a glimpse of 
America's earlier achievers. 
Pausing with veterans of the 
Persian Gulf, Perot pointed out 
that the people who had won 
this war deserved the same 
opportunities that his gener
ation had been given. Taking 
his first swipe at the current 
administra tion , Perot called 
for a return to the basics of 
earlier days when Rhodes 
sch olars utilized practical 
solutions to solve problems 
and not the litany of theories 
Rhodes scholars suggest now. 

From the beginning, Ross 
Perot made it clear that 
America could no longer 
afford to shirk her responsi
bilities. Lashing out against the 
twin evils of a continued 
budget deficit and a potential 
North American Free Trade 
Agreement, Perot scorned 
President Clinton's current 
efforts as not good enough. 
Referring to Ben Franklin's 
guide to financial stability, 

" ... if you take care of your 
pennies your dollars will take 
care of themselves," Perot 
ridiculed several governmental 
spending programs as pork. 
Perot's answer to this 
unnecessary spending was to 
remind his audience that the 
average American can dictate 
the future of this country. 
With 100% of the House of 
Representatives coming up for 
reelection in 1994, Perot 
suggests now is the time to 
reassert control of the Wash
ington establishment. Dictat
ing a simple guideline, Perot 
demanded that our politicians 
create a responsible budget, 
stay on schedule or go home. 

Turning to the proposed 
North American Free Trade 
Agreement (NAFTA), Perot 
claimed that our politicians 
had again done the average 
American a disservice. Insist
ing that American bureaucrats 
had been outsmarted at the 
trade table, Perot contended 
that the results of American 
trading imbalances were: 1) a 
Japanese and German worker 
who made more money than 
their American equivalent, and 
2) American job losses. This is 
amply illustrated by the 
American semi-conductor 
industry. Although semi
conductors were invented in 
America, today nineteen of 
twenty of them are produced 
in Japan. Softening his stance 
on Mexico, Perot claimed that 
it wasn't Mexico's fault for 
America's blue-collar job loss, 
but suggested that an open 
southern border would worsen 
an already existing problem at 
a time when Americans can 
least afford job losses. Perot 
suggested that rather than 
more open-door policies, now 
was the time for a reevaluation 
of all trading agreements. 

The message was whole
some and simple: common 
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sense and hard work equaled 
success. Yet lurking in the air 
were the similarities to an 
earlier era. If a former admin
istration couldn't balance the 
budget during the economic 
boom years of the late 1980s, 
one certainly couldn't be 
faulted for skepticism now. 
And conflicting signals 
abounded. One moment Perot 
was exalting the American 
"can do anything" attitude and 
the next moment insisting on 
tighter protection of our 
borders. It is difficult to 
imagine our trading compet
itors accepting any trade 
restructuring without enacting 
protectionist policies of their 
own. Also, Perot's fear of a 
country whose gross national 
product (GNP) is a quarter of 
ours and whose consumers 
spend three dollars on 
American goods for every one 
dollar we spend on them 
seems unfounded. 

Ross Perot was a lively 
entertainer. His sincerity and 
practical approach captivated 
a demanding audience. But 
unfortunately , the simple 
hard-work approach that Perot 
advocates is no more proven 
than the theories that he has 
criticized in others. n 
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Jury Selection: 
Does Race Haue a Place? 

Race Helps to 
Define One·s II Peers II 

Courts Should Not 
Indulge Racist Jurors 

By Pogo Overmeyer By Michael Massee 
I can remember my high school Civics I think most Americans share the same 

teacher talking about a defendant's rights: vision of one day living in a color-blind society 
things like a right to an attorney, a right to a where a person's skin color or ethnicity is 
speedy trial, a right to remain silent, a right to a viewed as neither good nor bad but accepted as 
trial by a jury of her peers, and a right to an a neutral fact. What tends to separate liberals 
impartial venue. Whe:1 I was in high school from conservatives on this issue is how much 
there was more turbulence in the streets of the government can legitimately and effectively do 
United States than there is today. The riots in to correct for current societal failings. 
Watts had occurred some years earlier, and the In the criminal justice arena the issue 
riots of Newark, Detroit, and Chicago were not becomes how to deal with hidden racial biases 
yet a distant memory. r-----_;;;._ _______________ ....., that jurors bring to 
We still marched to end bear on their findings 
the war and for civil ILefflt veiL§lLJl§ JRli ca;oq h lt of fact. It is tempting to 
rights. When we talked fQJ want to correct for pre-
about the Chicago with Pogo and Mike judices that everyone in 
Seven, people didn't ask the system assumes to 
"Who?" A little over a exist by manipulating 
year ago I watched on television as Watts jury selection and venue to achieve racial 
erupted in flames once again, this time over the balance in the jury pool. But down this road 
jury verdict in the Rodney King trial. And I lies the specter of dictating jury composition by 
remembered that day back in Civics class. The racial quotas, truly an ugly prospect. Explicit 
day we learned we were supposed to have a use of race as a factor in jury selections sends a 
jury of our peers. We already knew that was perverse message to the individual juror: you 
not reality. Today, a different jury has brought are free to judge from a biased perspective 
down new verdicts in the King trial. While I because the system allows for it. A fair 
have severe problems with the Double Jeopardy assessment of the evidence by a non-partial 
issue, I am not troubled by the impaneling of a jury is the key to our system of justice; any 
more racially balanced jury that reflected the reform that indirectly undermines a juror's 
community of both the defendants and the individual legal and moral obligation to judge 
victim. fairly is an admission that our shared goal of a 

In Strauder v. West Virginia, 100 U.S. 303, color-blind society is unrealizable. Instead we 
( 1879), the United States Supreme Court struck will be marching forward to the tribalization of 
down state laws which expressly prohibited America. 
blacks to serve on juries. Yet, jurors could still The Supreme Court has correctly dealt with 
be limited by sex, educational qualifications, this issue by prohibiting both prosecution and 
citizenship and age. Ninety-seven years later in defense counsel from using their peremptory 
Washington v. Davis, 426 U.S 229, (1976) , the challenges in a racially biased way. Yet so long 
Court held the fact that a particular jury or as counsel can muster a racially-neutral 
series of juries did not statistically reflect the explanation, a challenge will likely withstand 
racial composition of the community did not scrutiny. However, both sides still attempt to 
show invidious discrimination. To find that a achieve favorable racial composition in juries; 
neutral state statute was being used to Batson v. Kentucky and Georgia v. McCollum 
discriminate against jurors by race, the judge simply act to restrain the most blatant abuses. 
had to infer from the facts whether or not there Recent judicial attempts at dealing with 
was deliberate discrimination in peremptory juror prejudice border on the surreal. A recent 
challenges. Statistics alone were not enough. conviction of a Colombian-born Miami police 
Ten years later in Batson v. Kentucky, 476 U.S. to Mil<e, p. 11 

to Pogo, p. 10 
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Pogo, from p. 9 
79, (1986), the Court enunciated the test used 
before a conviction would be reversed because 
a prosecutor used peremptory challenges to 
exclude all jurors of a certain race. Basically, 
the defendant has to make a prima facie case 
from the record that she is a member of a 
cognizable racial minority and the prosecutor 
deliberately used peremptory strikes to exclude 
all jurors of the same race. The burden then 
shifts to the prosecutor to show that he was not 
discriminating on the basis of race when 
striking jurors. His neutral explanation need 
not rise to a level which would justify the 
exercise of peremptory strikes for cause. 
However, the peremptory strike cannot be an 
assumption of or an intuition of juror partiality 
due to their race. Proving a prima facie case 
can be extremely difficult for even the most 
skilled attorney. 

Yet there is something more troubling than 
simply showing a case was tainted by racial 
discrimination in the process of selecting a jury. 
The ordinary person on the street would like to 
be tried by a jury of her peers; those peers who 
are not only of the same race and gender, but 
who share some of the same community values. 
And the ordinary crime victim would like the 
jury to reflect his peers. What a juror brings to 
the jury box in terms of experience with the 
legal system will taint the information gathering 
and deliberation process. How a lawyer is able 
to figure this out is a difficult task. All either 
side wants is a fair chance in the system. 

A fair chance at the system would also 
mean that the defendant is tried in a neutral 
venue, one where publicity has not tainted all 
the potential jurors. In a highly publicized 
case, the question then becomes should the 
venue chosen for the transfer reflect the racial 
and ethnic makeup of the original venue? Can 
a judge be blind to the tensions and anger that 
are building within a community which feels 
the law and jurors are racist? Should the judge 
transfer the case to a community which has a 
very similar ethnic and racial makeup as the 
venue in which she now sits? 

These are some of the toughest questions 
we all have to ask ourselves of our legal system. 
We owe ourselves the duty to put ourselves in 
each side's shoes. The jury should reflect the 
makeup of the community of both the victim 
and the defendant. As the jurors begin to 
deliberate, their life experiences are pooled 
together, integrated and expressed. Each side 
begins to see a different part of life they may 
have never seen nor understood. Then they 
can truly be the peers who sit in judgment of 
the defendant and the system. This occurred 
during the last King trial. An American Press 
story on the jury noted that the foreman talked 

of how the jurors discussed their life 
experiences in the legal system and within their 
own communities. This discussion led to a 
greater understanding of and respect for the 
differeing viewpoints of the jurors as they 
decided the case. 

The same principle is true when the venue 
is to be changed. The transferring judge needs 
to take into consideration the makeup of the 
venue to which the case will be transferred. 
Otherwise the venue may not contain any peers 
of either the victim or the defendant. The 
Fourteenth Amendment Equal Protection Clause 
bars discrimination on the basis of race. But it 
also extends protection that a person be treated 
equally. There are times when to extend equal 
protection requires that the blindfold of justice 
be removed. :o: 

SBR Update 
The following is a synopsis of the 

Student Bar Association Minutes of the August 
27, 1993, meeting. 

SEA has determined that meeting dates 
for SEA officer meetings will be on alternating 
Wednesdays at noon so as not to conflict with 
MLSA meetings. Those student clubs which 
have not yet designated a representative to SEA 
should do so immediately. Also, first-year 
representatives have been elected and will 
begin attending meetings soon. Murali Menon, 
SBA President, has requested that officers who 
are not able to attend meetings arrange for an 
alternate to fill in for them. The intention of 
the President is to ensure that elected officers 
attend these meetings in an effort to make SEA 
more active and effective than it has been in 
previous years. • • • The idea of round table 
discussions where students could address issues 
of concern to them was advanced. Various stu
dent organizations may alternately sponsor the 
discussions. The organizing committee, Yendi 
Castilla-Reina and Christine Swanick, seeks 
input. •• • The treasury of SBA has been 
depleted somewhat by expenditures for two 
microwave ovens in the Student Lounge and a 
keg of beer at the SEA/ PAD party on August 

· 27th. Proposed future spending of SEA funds is 
for other social events, the cleaning of the 
microwaves and refrigerators in the Student 
Lounge, and a third-year class gift. To reduce 
spending, professional cleaning of the refriger
ators and microwaves will be done once each 
semester and further cleaning will be done by 

to Update, p. 11 
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Mike, from p. 9 
officer was overturned on the ground that the 
jury was influenced by fear of another riot" the 
site of the proposed retrial has been bou~ced 
from Miami to Tallahassee to Orlando and back 
again amid haggling over the proper mix of 
blacks, Hispanics, and whites in the respective 
jury pools. 

The retrial of Rep. Harold Ford, D-Tenn., is 
another notorious example. The local Memphis 
jury in his first trial deadlocked, voting 8-4 for 
acquittal along racial lines. FBI investigators 
concluded that the jury had behaved improper
ly during its deliberations. The judge in the 
case, a black Carter appointee with solid civil 
rights credentials, determined that Ford's 
strategy of using his powerful political machine 
to barrage his mostly black constitutes with 
inflammatory allegations that he was the victim 
of racial persecution had poisoned the local 
jut?' pool. The mostly white jury for his retrial, 
wh1ch recently returned an acquittal verdict, 
was bussed in from 100-mile distant Jackson, 
Tenn. 

While conscious efforts by powerful 
defendants to prejudice the local jury pool may 
legitimately necessitate a change of venue, 
Ford, the Congressional Black caucus, and the 
Clinton's Justice Department charge that the 
move was unfair because the jury pool in 
Jackson was "too white". Such an overtly 
political use of race is sickening. 

Other reform measures stress the need to 
improve the quality of the jury pool. New 
Jersey is considering using its state income tax 
list as well as its voter registration and drivers' 
license lists in an effort to expand the pool. 
Also under consideration is a measure to 
drastically limit the occupations which 
currently exempt people from serving. The 
California-based American Board of Trial 
Advocates has issued a juror's bill of rights, 
which include giving the jurors clearer 
instructions on their duties, jury selection 
without regard to race, and increasing juror 
compensation. 

Jurors must have impressed upon them 
their absolute duty to assess the evidence 
without regard to racial biases or the potential 
consequences of a politically unfavorable 
verdict. Intensive juror training seminars, 
increased use of sequestration, and standard
ized psychological testing to screen out biased 
individuals should be studied to determine 
their feasibility. 

The problem is a lack of personal integrity 
among individual jurors. Any reform which 
excuses this behavior by tacitly accepting it will 
only serve to increase racial bias and racial 
animus in our society. Clearly that is a step 
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which will further delay the day when America 
is truly color-blind. rr 

Update, from p. 10 
students. • • • Proposed areas of funding for SBA 
include the student body, ASUA, and Dean 
Sullivan, who has expressed interest in helping 
fund events such as a spring picnic. Response 
to requests that students to pay voluntary dues 
has been favorable from the first-year students 
but is otherwise lagging. A second request may 
be distributed once SEA has shown it will be an 
active organization. SEA will also solicit volun
tary dues at a table in the lobby. There was 
concern about ASUA funding which has some 
strings attached. • • • The Computer Lab fees 
were another hotly debated topic as described 
on page 6. rr 
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Local Firm Sponsors Bridge Program 

By Patricia Lewis 
On Orientation Day, I 

signed the sheet indicating my 
interest in reporting for the 
Arizona Advocate. I had no 
idea that I would receive my 
first assignment before I 
finished writing my name. 
This was a side effect of being 
a recent participant in the 
Bridge Program -- I was nQt 
simply a new student, an 
unknown. I had spent the past 
two weeks in almost daily 
contact with two Advocate 
staff members. 

The twenty-one partici
pants in the College of Law's 
1 99 3 Gonzales - Villarreal 
Bridge Program, received 
intimate exposure to virtually 
every aspect of law school in 
eight days. As you can imag-

ine, it was a very intensive 
course. There were at least 
two lectures daily. Reading 
assignments were commensu
rate with the workload we 
would have to handle during 
regular classes. Writing as
signments and tests were given 
to enforce our knowledge of 
the material. The most excit
ing part of the program was 
the Moot Court assignment. 
On the last day of classes, we 
argued the positions presented 
in our appellate briefs before a 
panel consisting of Dean Willie 
M.j. Curtis and our teaching 
assistants: Brenda Dabdoub
Caballero, Tracy Earl, Sherry 
Thompson and Chuck White
head. 

While few of us were 
prepared for the intensity of 

the program, I know we have 
each profited from the found
ation that it provided. As a 
single parent returning to 
school after a seventeen-year 
sabbatical, I know that I will be 
a better student because of 
Bridge. I believe I can safely 
speak for each participant in 
extending a sincere thanks to 
the College of Law, the 
sponsors of the Bridge Pro
gram [Richard Gonzales and 
Stephen Villarreal], and our 
teaching assistants: they made 
it possible for us to have a 
"sneak preview" of law school. 
The lessons were invaluable. I 
am certain also that the 
friendships we established 
during the program and which 
we continue to develop will 
prove priceless. n 
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